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PREFACE 


Ox  the  aflmission  of  the  state  into  the  I'nion  it  was  found  necessary  to  pTO- 
>i<le  for  a  general  revision  of  the  laws.  Chapter  eighty-five  of  the  hkws  of  eighteen 
hondred  and  ninety-six  authorized  the  appointment  by  the  governor  of  a  commis- 
sion to  rex-ise.  codify,  and  annotate  the  laws  of  the  state,  ajid  the  undersigned 
were  appoint-ed  for  that  purpose. 

The  duties  prescribed  were  a»  follows :  ' '  Spch  cummission  shall  carefully 
revise  and  codify  all  the  laws  of  this  state,  and  shall  rewrite  the  same  and 
divide  them  into  appropriate  parts  and  sections;  insert  all  amendments,  omit  all 
parts  repealed  or  ol>solete  or  of  a  local  or  temporary  character.  Said  commission 
shall  have  the  power  to  transpose  words  and  sentences,  arrange  the  same  into 
utecHous  or  paragi^phs  and  number  them,  change  the  phraseol<^,  and  make  any 
and  all  alterations  and  ainendment-s  necessary  to  improve,  systematize,  and  har- 
monize the  laws  and  make  them  conform  to  the  constitution. ' '  The  law  also 
itqniivd  that  the  commission  should,  on  or  before  January'  first,  eighteen  hundred 
ami  ninety-seven,  furnish  to  the  governor  for  the  use  of  the  legislature,  copies  of 
the  c-otlifi(ration  in  the  form  of  a  bill  or  bills  for  enactment. 

The  laws  of  Vtah  had  never  Iwen  i*evised.  and  it  was  found  necessary  to 
rewrite  them  in  great  part,  and  to  make  many  clianges. 

Of  the  changes  made  by  the  («nimission  and  adopted  by  the  legislature,  the 
more  important  are  as  follows:  A  new  act  on  adoption;  an  act  providing  for 
alignments  for  the  lienefit  of  creditors;  providing  for  the  destruction  of  diseased 
animals;  I'estrictions  on  the  admission  of  attonieys,  and  providing  for  an 
attorney's  lien;  providing  for  the  filing,  renewal,  and  foreclosure  of  chattel 
mor^^ageH.  and  foi'  the  mortgaging  of  exempt  property  with  the.  consent  of  the 
wife:  the  repeal  of  all  special  municipal  charters,  and  the  enactment  of  a  general 
law  f()r  the  incorporation  of  cities  and  towns;  amendment  of  the  law  providing 
for  the  formation  of  private  corporations ;  resla-ictions  on  private  and  corporate 
lianks;  I'^ulations  concerning  insuitance  companies;  pi-ovlding  for  a  state  bank 
fxaminer.  and  for  the  examination  of  building  and  loan  associations,  insurance 
companies,  and  loan,  trust,  and  guaranty  associations;  providing  for  railroad 
rights  of  way,  leases,  rates,  preferred  stoc^k,  etc. ;  new  descriptions  of  county 
fioundarics;  amendment  of  the  county  government  bill;  requiring  cities  jwid 
c-ounties  to  publish  itepiized  report^  annually ;  providing  that  the  district  coin*t 
^hall  hold  three  terms  a  year  in  each  count>':  additional  provisions  concerning 
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courts ;  amendment  of  election  lav,  including  the  substitution  of  office  registration 
for  house  to  house  canvass;  a  new  form  of  ballot;  abolishing  the  numbering  of 
ballotB;  prohibiting  stay  of  execution  of  judgment  in  election  contests;  amend- 
ments in  fee  bills;  providing  for  a  state  board  of  health,  and  prescribing  the 
powers  of  local  boards ;  additiomJ  provisions  oonoeming  highways;  pro\dding 
the  selection  and  recording  of  homesteads ;  giving  to  married  women  full  con- 
tractual and  property  rights,  and  making  them  equall}'  liable  for  the  maintenance 
of  the  family ;  proxading  for  a  state  engineer,  for  the  measurement  of  water,  and 
for  the  recording  of  water  rights ;  the  enlargment  of  jmy  lists,  and  providing  for 
the  selection  of  jurors  by  commissioners ;  granting  greater  powers  to  courts-martial; 
changes  in  the  mining  law,  and  abolishing  the  office  of  district  mining  recorder: 
amendment  of  school  law,  including  provisions  for  tiie  establidiment  of  high 
schools  outside  of  cities,  and  for  the  establishment  of  ''parental  schools  " ;  pro- 
viding for  the  employment  of  convicts;  a  general  act  on  officii  bonds;  changes 
in  the  law  relating  to  real  estate ;  amendment  of  the  law  of  taxation,  including  a  J 
provision  that  the  state  board  of  equalization  sh^  not  assess  railroads  and  otii^ 
corporations  doing  business  wholly  within  one  county ;  providing  for  the  re^e^' 
of  births  and  deaths ;  abolishing  dower,  and  giving  to  a  surviving  wife  one-third 
interest  in  fee  of  all  realty  of  which  her  husband  was  seized  during  ^e  coverture: 
changes  in  the  law  of  successimi ;  general  provifflons  o(mceming  state  institutioiut 
providing  for  deputy  state  officers;  changing  the  manner  of  commencing  ciWl 
actions;  providing  for  reply  to  counterclaim;  other  changes  in  pleadings;  the 
addition  of  a  chapter  on  garnishment ;  amendment  of  the  law  concerning  trials, 
and  a  change  in  the  manner  of  charging  juries;  modifications  of  the  law  concern- 
ing exceptions,  new  trials,  and  appeals;  providing  for  the  punishment  of 
contempts  before  other  than  judicial  officers;  additional  provisions  concerning 
the  foredosure  of  mor^iages;  amendmrat  of  the  law  concerning  forcible  entry 
and  detainer;  amendment  of  the  law^  of  eminent  domain ;  additional  provisions  on 
quo  warranto ;  changes  in  procedure  in  justices'  courts;  simplification  of  probate 
procedure  and  important  amendments  thereto,  including  the  providon  that 
probate  orders  and  decn^ees  ^11  import  absolute  verily;  providing  forms  of  pro- 
bate notices;  prescribing  a  uniform  length  of  time  for  publication;  provisions 
concerning  the  selling,  mortgaging,  and  leasing  of  property  of  deced^t  and 
other  estates;  providing  tor  the  determination  of  heirship;  additions  to  the  penal 
code ;  and  numerous  amendments  to  ihe  code  of  criminal  procedure. 

In  the  prepfuiation  of  this  work  the  statutes  of  almost  all  of  the  states  of  the 
Union  were  consulted,  and  from  them  the  commission  received  valuable  assist- 
ance. 

The  commission  entered  upon  its  duties  in  April,  eight^^en  himdredand  ninetj'- 
six,  and  in  January,  eighteen  hundred  and  ninety-seven,  submitted  its  revision  in 
the  form  of  a  printed  bill  ready  for  enactment.  The  bill  provided,  and  it  was 
raiacted,  that  it  should  take  effect  on  January  first,  eighteen  hundred  and  ninety  - 
eight,  that  all  laws  enacted  prior  to  the  second  regular  session  of  the  l^slature, 
saving  a  few  expressly  enumerated,  should  be  repealed,  and  that  all  otiier  acts  of 
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the  legislature  at  its  second  regular  seHsion  should  have  effet't  an  subMcqueut 
statutes  and  as  repealing  any  portion  of  the  revision  inconsistent  thei'ewith. 

The  bill  was  enacted  snbstanttaUj-  as  prepared.    The  provimons  concerning  . 
elections,  achools,  board  of  land  comnuaraoners,  etc..  were  taken  from  the  bill  and 
passed  as  separat-e  acts  to  take  effect  at  an  earlier  date. 

By  chapter  twenty-two  of  the  laws  of  eighteen  hundred  and  ninety-seven,  the 
members  of  the  commission  were  continued  in  office  for  the  purpose  of  preparing 
for  publication  all  laws  of  a  general  and  permanent  chai-acter  passed  at  the  second 
regular  session  of  the  legislature,  such  laws  to  be  known  as  the  Revised  Statutes 
of  Utah.  In  preparing  the  statutes  for  publication  everj-  effort  has  been  made  to 
add  to  thdr  usefulnees.  Owing  to  the  reduction  in  tlie  number  of  sections  and 
to  the  use  of  a  larger  page,  the  statutes  are  priitted  in  one  volume.  The  divis- 
ions have  been  simplified  into  titles,  chapters,  and  sections.  The  substantive  laws 
are  arranged  in  alphabetical  order,  and  are  followed  by  the  codes  in  the  order  in 
which  they  appeared  in  the  compiled  laws.  The  running  head  line  at  the  top  of 
each  page  indicates  title  and  chapter  heads.  The  reference  immediately  following 
each  section  indicates  its  origin  as  far  as  concerns  the  compiled  laws  of  eighteen 
hundred  and  eighty-eight  and  acts  amendatory  thereof:  the  references  to  the 
compiled  laws  being  "  C.  L.,"  followed  by  the  section  numbers;  tbe  references  to 
the  session  laws  being  *'  *90,"  "  '92,"  etc.,  followed  by  the  page  numbers.  The 
astttisk  is  used  to  indicate  that  a  change  has  been  made  in  the  Re<'tion. 

Where  the  origin  is  not  givoi  it  will  be  anc^^tood  that  the  section  iH  a  new 
one  enacted  by  the  legislature  to  take  effect  January  first,  eighteen  hundred  and 
niuety-eight.  Where  sections  have  been  derived  from  other  states  or  changed  to 
fonform  to  other  kindred  provisions,  the  name  of  the  state  and  the  numbo*  of  the 
section  of  its  laws  consulted  have  been  placed  in  the  foot  note ;  the  astenak 
denoting  in  such  caaes,  as  in  others,  that  the  section  has  not  been  precisely  followed. 
The  references  to  the  California  laws  are  made  to  the  volumes  of  Deering's 
Annotated  Codes.  In  many  instances  tlie  foot  notes  contiun  references  to  other 
similar  or  related  sections  of  the  statutes  and  to  closely  connected  pro\'isioiiH  of 
the  state  constitution. 

The  constitntion  and  the  statutes  have  been  annotated  with  aAl  dt>cisions  ren- 
<lwed  by  the  Utah  supreme  court  prior  to  August  first,  eighteen  hundred  and 
luoefy-aeven,  reference  being  made  to  the  Utah  reports  and  to  the  Pacific; 
Reporter.  The  decisions  of  the  United  States  supreme  court  in  Utali  cases  are 
iDclnded.  Decisions  which  do  not  construe  particular  sections  have  been  placecl 
under  appropriate  sections  or  under  section  twenty-four  hundred  and  eighty-eight, 
which  extends  the  common  law  over  the  state,  reference  to  such  decisions  l)eing 
inade  in  the  general  index. 

The  constitution  of  the  United  States  as  herein  printe*!  is  a  literal  copy  fur- 
nished by  the  department  of  state  at  Washington,  D.  C.  The  coiiHtitutions  and 
tlie  enabling  act  are  each  followed  by  an  index  and  the  matter  in  them  is  not 
referred  to  in  the  general  index. 
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The  commission  desires  to  make  its  acknowledgments  to  the  judicial  and  other 
officers  throughout  the  state,  to  members  of  the  bar,  and  to  citizens  generally,  for 
*  the  many  valuable  suggestions  receiTed.  The  commission  is  greatly  indebted  to 
Mr.  Beverly  C.  Mosby,  Mr.  Fred.  E.  Barker,  Judge  Morris  L.  Ritchie,  Mr.  Thomas 
D.  Lewis,  and  Mr.  Graham  F.  Putnam  for  assistance  rendered.  The  completion 
of  the  task  within  the  time  limited  was  rendered  possible  by  reason  of  the  efficient 
aid  rendered  by  these  gentlemen. 


Richard  \V.  Youkq, 
(tbant  H.  Smith, 
William  A.  Lee, 


Code  Vomminitioneri. 


Salt  Lake  City,  Utah,  November  1,  1897. 
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CONSTITUTION 

OP  THE 

UNITED  STATES  OF  AMERICA. 


We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect  Union, 
establish  Justice,  insure  domestiG  Tranquility,  provide  for  the  common  defence, 
fffomote  the  ^^eral  Welfare,  and  secure  the  Blessings  of  liberty  to  ourselves  aud 
oar  Posterity,  do  ordain  and  establish  this  Constitution  for  the  United  States  of 
America. 

Article.  I. 

Section.  1.  All  legislative  Powers  therein  granted  shall  be  veste<l  in  a  Con- 
gress of  the  United  States,  whi<'h  shall  consist  of  a  Senate  and  House  of  Repre- 
wnWives. 

Section.  2.  The  House  of  Representatives  shall  l>e  romposed  of  lleinbei-s 
rhosen  every  second  Year  by  the  People  of  the  several  Stat«s.  and  the  Electors 
ID  each  State  shall  have  Qualifications  requisite  for  Ele<'tors  of  the  most  numer- 
ous Branch  of  the  State  L^isUture. 

Xo  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age 
of  twenty  five  Years,  fuid  been  seven  Years  a  Citizen  of  the  United  States,  and 
vbo  shall  not.  when  elected,  be  an  Inliabitant  of  that  State  in  which  he  shall  be 
chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  acooixling  to  their  respective 
Nnrabers,  which  shall  be  determined  hy  adding  to  the  whole  Number  of  free  Per- 
aons,  including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding  Indians 
not  taxed,  three  fifths  of  all  other  Persons.  The  actual  Enumei'ation  shall  be  made 
within  three  Years  after  the  first  Meeting  of  the  Congress  of  t^e  I'^nited  States,  and 
within  every  subsequent  Tmn  of  ten  Years,  in  such  Manner  as  they  shall  by  Law 
direct-  The  Number  of  Representatives  shall  not  exceed  one  for  every  thirty 
Thousand,  but  each  State  shall  have  at  Least  one  Representative ;  and  until  such 
enumCTation  shall  be  made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse 
three,  Massachusetts  eight,  Rhode-Island  and  Providence  Plantations  one,  Con- 
nerticnt  five,  New- York  six,  l^ew  Jersey  four,  Pennsylvania  eight,  Delaware  one, 

Svn.~The  text  of  the  constlCatioD  aad  unendmenta  thereto,  printed  in  this  volume,  wss  furnished  by  the 
depHtBest  of  Btate  mt  Washington  and  is  a  Uteral  print  of  the  original  dooumcnts  on  ille. 
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>liu-}'land  six.  Virginia  ten.  North  Carolina  five.  South  C^arolina  five,  and  Georgia 

t|]rr6e. 

Whm  vacancies  hajqien  in  the  Reprei*entati<Hi  from  any  State,  the  Executive 
Authority  thereof  sliall  imne  AVritt*  of  Election  to  fill  snch  Vacanciett. 

The  House  of  Representatives  shall  cfause  their  Speaker  and  other  Officers: 
and  f*hall  have  the  sole  Power  of  Impeachment. 

Section.  3.  The  Senate  of  the  United  States  shall  be  composed  of  two  Sena- 
tors from  each  State,  chosen  by  the  Legislature  thereof,  for  rix  Years:  and  each 
Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Conse(|uence  oX  the  first  Election, 
tiiey  shall  be  divided  as  equally  as  may  lie  into  three  Classes.  The  Seats  of  the 
Senators  of  the  first  (lass  shall  be  vacated  at  the  Expiration  of  the  second  Year, 
of  the  second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at 
the  Expiration  of  the  sixth  Year,  so  that  one  third  may  be  chosen  e^'ery  second 
Year:  and  if  A'acancies  happen  l»y  Resignation,  or  otherwise,  during  the  Recess 
of  the  Le^slature  of  any  State,  the  Executive  thereof  may  make  temporary 
Appointments  until  the  next  Meeting  of  the  Legislature.  whi<>h  shall  then  fill 
such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  atteined  to  the  Age  of  thirtj- 
Y'ears,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who  shall  not. 
when  elected,  be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate,  but 
shall  have  no  Vote,  unless  they  be  equally  di\'ided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tempore, 
in  the  Absence  of  the  Vice  PKsident,  or  when  he  shall  exercise  the  Office  of  Presi- 
dent of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  Mlien  the  President  of 
the  United  States the  Chief  Justice  shall  preside:  And  no  Person  shall 
l)e  convicted  without  the  Concurrence  of  'two  thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to  removal 
from  Office,  and  disqiutlification  to  hold  and  enjoy  any  Office  of  honor.  Trust  or 
Profit  under  the  United  States:  but  the  Party  convicted  shall  nevertheless  be 
liable  and  subject  to  Indictment,  Trial,  Judgment  and  Punishment,  according  to 
Ijaw. 

Section,  4.  The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 

and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature  thereof; 
but  the  (ktngress  may  at  any  time  by  Law  make  or  alter  such  R^ulations.  except 
as  to  the  Places  of  chutdng  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  shall 
1)0  on  the  first  Monday  in  December,  unless  tliey  shall  by  Law  appoint  a  different 
Day. 

Section.  6.  Each  House  shall  be  the  Judge  of  the  Elections.  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute  a 
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Quonim  to  do  Busineflfl:  but  a  smaller  Number  may  adjourn  from  day  to  day.  and 
may  be  authorized  to  compel  the  Attendance  of  absent  Members,  in  such  Mauner, 
and  under  auch  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Pi-occedingH.  punish  its  Memliers 
for  disorderly  Behaviour,  and,  with  the  (.'oncrurrenoe  of  two  thii-ds.  expel  a  Mem- 
ber. 

Each  Honse  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time 
publish  the  same,  excepting  auch  Parts  as  may  in  their  Judgment  require  Secrecy : 
and  the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  question  shall,  at 
the  Deflire  of  one  fifth  of  those  Present,  be  entered  on  the  Journal. 

Neither  House,  during  the  Session  of  Congi'ess.  shall,  without  the  Consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  t<»  any  other  Place  than  tlutt  in 
which  the  two  Houses  shfdl  be  sitting. 

Section.  6.  The  Senators  and  Representatives  shall  receive  a  (\)m]>ensation 
for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Ti-easury  of  the 
XTnited  States.  They  shall  in  all  Cases,  except  TreaH<ni.  Felony  and  Breach  of 
the  Peace,  be  privileged  from  Arrest  during  their  Attendance  at  the  Session  of  their 
respective  Houses,  and  in  going  to  and  retuniing  from  the  same;  and  for  any 
Speech  or  Debate  in  either  House,  they  shall  not  be  (jucstioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was  elect<Kl. 
be  appointed  to  any  civil  Oflice  under  the  Authority  of  the  I'liitetl  Htat-es.  which 
f»hall  have  been  created,  or  the  Emoluments  whereof  shall  have  been  enereased 
(luring  such  time,  and  no  Person  holding  any  Office  luider  the  Unit'Cd  Stat<es.  shall 
be  a  Member  of  either  House  during  his  Continuance  in  Office. 

Section.  7.  All  Bills  for  raising  Revenue  sliall  originate  in  the  House  of 
Representatives :  but  the  Senate  may  propose  or  (rcracur  with  Amendment-s  as  on 
other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Re})reseutait-ives  and  the  Sen- 
ate, shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the  I'niteil 
States:  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  retiu*n  it,  with  his  Ot>- 
jections  to  that  House  in  which  it  shall  have  originated,  who  shall  enter  the 
Objections  at  lai^  on  their  Journal,  and  proceed  to  reconsider  it.  If  aftei*  such 
Reconsideration  two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  Ik" 
aent.  t<^ether  with  the  Objections,  to  the  other  House,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two-thirds  of  that  House,  it  shall  become  a 
Law.  But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be  determinetl  by 
yeas  and  Xa^-s,  and  the  Names  of  the  Persons  voting  for  and  against  the  Bill  shall 
be  eatei^  on  the  Journal  of  each  House  respectively.  If  any  Bill  shall  not  be 
returned  by  the  President  vdthin  ten  Days  (Sundays  excepted)  after  it  shall  have 
l)een  presented  to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  hatl 
ngneil  it.  unless  the  Congress  by  their  Adjournment  prevent  its  Return,  in  which 
t'uHe  It  shall  not  be  a  Law. 

Everj-  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary  (except  on  a  question  of  Adjournment) 
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shall  be  presented  to  the  President  of  the  United  States ;  and  before  the  Same 
shall  take  Effect,  ^lall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be 
repassed  two  thirds  of  the  Senate  uid  Efouse  of  Representatives,  according  to 
the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Section.  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence  luid 
general  Welfare  of  the  United  States ;  but  all  Duties,  Imposts  fuid  Excises  shall 
be  uniform  throoghont  the  United  States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States, 
and  with  the  Indian  Tribes ; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States ; 

To  coin  Honey,  regulate  the  Yalne  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current 
Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads ; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  ajad  Inventors  the  exclusive  Right  to  thar  respective  Writings 
uid  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court ; 

To  define  and  punish  Pirades  and  Felonies  committed  on  the  high  Seas,  and 
Offences  against  the  Law  of  Nations; 

To  declare  War,  grant  XiCtters  of  Marque  and  Reprisal,  and  make  Rules  con- 
cerning Captures  on  Land  and  Water ; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use  shall 
be  for  a  longer  Term  than  two  Years ; 

To  provide  and  maintain  a  Navy ; 

To  make  Rules  for  the  Gk>vernment  and  Regulation  of  the  land  and  naval 
Forces; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union, 
suppress  Insurrections  and  repel  Invasions ; 

To  provide  for  otganizing,  arming,  and  disciplining,  the  Militia,  and  for  gov- 
erning such  I^rt  of  them  as  may  be  employed  in  the  Service  of  the  United  Statea, 
reserving  to  the  States  respectively,  the  Appointment  of  the  OfliMrs,  and  the 
Authority  of  trainii^  the  Militia  according  to  the  discipline  presoibed  by  Con- 
gress; 

To  exercise  exclusive  L^islation  iu  all  Cases  whatsoever,  over  such  District 
(not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States,  and  the 
Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  tlie  United  Stat«H, 
and  to  exercise  like  Authority  over  all  Places  purchased  by  the  Consent  of  the 
L^slatur«  of  the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forte. 
M^azinee,  Arsenals,  dock- Yards,  and  other  needful  Buildings; — ^And 
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To  make  all  Lavra  which  shall  be  necessary  and  proper  for  carrying  into  Exe- 
cution the  forcing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in 
the  Govemm^t  of  the  United  Statee,  or  in  any  Department  or  Officer  thereof. 

Section.  9.  The  IGgration  or  Imp(n:tation  of  snch  Persons  as  any  of  the 
Stetes  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  Cougretw  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a  Tax 
or  duty  may  be  imposed  on  such  Importation,  not  exceeding  ten  dollars  for  each 
Person. 

The  Privil^^  of  the  Writ  of  Habeas  Corpus  Hhall  not  be  suspended,  unless 
when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

Xo  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to  the 
Onsus  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Dntiy  shall  be  laid  <m  Articles  sported  from  any  State. 

No  Preference  shidl  be  given  by  any  B^;:ulation  of  Commerce  or  Bevenne  to 
the  Ports  of  one  State  over  those  of  another:  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appro- 
priations made  by  Law ;  and  a  r^^lar  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  be  published  from  time  to  time. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no  Person 
holding  any  OjRice  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of 
the  Congress,  accept  of  any  present,  Emolument,  Office,  or  Title,  of  any  kind 
whatever,  from  any  King,  Prince,  or  foreign  State. 

Section.  lO.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confeder' 
ation :  grant  Letters  of  Maitjue  and  Reprisal ;  coin  Money ;  emit  Bills  of  Credit; 
make  any  Thing  but  gold  and  silver  Coin  a  Tender  in  Payment  of  Debts :  pass 
any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law  impairing  the  Obligation  of 
Contracts,  or  graqt  any  Title  of  Nobility. 

Xo  State  shall,  without  the  Consent  of  Congress,  lay  any  Imposts  or  Duties 
on  Imports  or  Exports,  except  what  may  be  absolutely  necessaiy  for  executing 
it's  inspection  Laws:  and  the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any 
State  on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United 
States:  and  all  such  Laws  shall  be  subject  to  the  Revision  and  Contronl  of 
Congress. 

No  State  shall,  without  the  Ccmsent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  "War  in  time  of  Peace,  enter  into  any  Agreement  or 
Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless 
actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit  of  delay. 

ARTICLE.  II. 

Section.  1.  The  execntive  Power  shall  be  vested  in  a  President  of  the 
Cnited  States  of  America.    He  shall  hold  his  Office  during  the  Term  of  four 
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Yfars,  and.  together  with  the  Vice  President,  chosen  for  the  same  Term,  be 
elected,  aa  foUowa 

Each  State  shall  appoint,  in  such  Manner  an  the  Legislature  thei-eof  ma^- 
direet.  a  Xumber  of  Electors,  equal  to  the  whole  Number  of  Senators  and  Repre- 
sentatives to  whicii  the  State  may  be  entitled  in  the  Congress:  but  no  Senator  or 
Representative,  or  Person  holding  an  Office  of  Trust  or  Profit  under  the  Unit-ed 
States,  shall  be  appointed  an  Elector. 

The  Electors  shall  meet  in  their  respective  States,  and  vote  by  Ballot  for  two 
Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the  same  State  with 
themselves.  And  they  shall  make  a  List  of  all  the  Persons  voted  for.  and  of  the 
Numl>er  of  \'otes  for  oiwh:  which  List  they  sliall  sign  and  certify,  and  transmit 
sealed  to  the  Seat  of  the  (lovemment  of  the  I'nited  States,  directed  to  the  Presi- 
dent of  the  Senate.  The  President  of  the  Senate  shall,  hi  the  Presence  of  the 
Senate  and  House  of  Representotives.  open  all  the  Certificates,  and  the  Votes 
shall  then  l)e  counted.  The  Pei-son  liaving  the  gi*eatest  If  umber  of  Votes  shall 
l>e  the  Pi-esident.  if  such  Numl)er  be  a  Majority  of  the  whole  Number  of  Electors 
appointed;  and  if  there  be  more  tlian  one  who  have  such  Majority',  and  have  an 
equal  Numl)er  of  Votes,  then  the  House  of  Representatives  sliall  immediately 
chuse  by  Ballot  one  of  them  for  Pi-esident;  and  if  no  Person  have  a  Majority,  then 
from  the  five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse 
the  President.  But  in  chusing  the  President,  the  Votes  shall  l)e  taken  by  Statea,  the 
Representation  fix)m  each  State  having  one  Vote;  A  quorum  for  this  Purpose 
shall  consist  of  a  Member  or  Members  from  two  thirds  bf  the  States,  and  a 
Majority  of  all  the  States  shall  be  netressary  to  a  Choice.  In  every  Case,  after 
the  Choice  of  the  President,  the  Pei-son  liaving  the  greatest  Number  of  Votes  of 
the  Electore  shall  be  the  Vit!e  President.  But  if  there  should  remain  two  or 
moi'e  who  have  equal  A'otes.  the  Senate  sliall  chuse  from  them  by  Ballot  the 
Vice  President. 

The  C'ongi-ess  may  determine  the  Time  of  embusing  the  Electors,  and  the  Li&y 
on  which  they  shall  give  their  A'otes;  which  Day  shall  be  the  same  throughout 
the  I'nited  States. 

No  Pei-son  except  a  natural  bom  Citizen,  or  a  Citizen  of  the  Vnited  States,  at 
the  time  of  the  Adoption  of  this  Constitutif>n,  shall  be  eligible  to  the  Office  of 
Pi*esident;  neither  shall  any  Person  lie  eligible  to  that  Office  who  shall  not  have 
attained  to  the  Age  of  thirty  five  Years,  and  been  fourteen  Years  a  Resident 
within  the  I'nited  States. 

In  Case  of  the  Removal  of  the  President  from  Offi<'e,  or  of  his  Detitli.  Resigna- 
tion, or  Inability  to  dischai^  the  Powers  and  Duties  of  the  said  Office,  the  Same 
shall  devolve  on  the  Vice  Pi-esident.  and  the  Congi-ess  may  by  Law  provide  for 
the  Case  of  Removal,  Death,  Resignation  or  Inability,  both  of  the  President  and 
Vice  Pi-esident,  declaring  wliat  Officer  shall  then  act  as  President,  and  such 
Officer  shall  a<>t  a(>cordingly.  until  the  Disability  be  removed,  or  a  Ih-esident  shall 
l>e  elected. 

The  President  shall,  at  stated  Times,  receive  for  liis  Services,  a  Compensation. 
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whieh  shall  neither  be  encreased  nor  diminished  during  the  Period  for  which  he 
shall  have  been  elected,  and  he  shall  not  receive  within  that  Period  any  other 
Emolument  from  the  United  States,  or  any  of  ihem. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following  Oath 
or  Affirmation: — *'  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  exe<.'ute 
the  Office  of  President  of  the  United  States,  and  will  to  the  best  of  my  Ability, 
preserve,  protect  and  defend  the  Constitution  of  the  United  States/' 

Section.  2.  The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Na\y  of  the  United  States,  and  of  the  Militia  of  tlie  several  States,  when  called 
into  the  actual  Service  of  the  United  States';  he  may  require  the  Opinion,  in 
vriting.  of  the  principal  Officer  in  each  of  the  executive  Departments,  upon  any 
Subject  relating  to  the  Duties  of  their  respective  Offices,  and  he  shall  have  Power 
to  grant  Reprieves  and  Pardons  for  Offences  against  the  T'nited  States,  except 
in  Vitsie»  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to 
make  Treaties,  provided  two  thirds  of  the  Senators  present  concur;  and  he  shall 
nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambasradors.  other  public  Ministers  and  Consute,  Judgef«  of  the  supreme  Court, 
and  all  othei*  Officers  of  the  United  States,  whose  Appointment  are  not  herein 
otherwise  provide<l  for,  and  which  shall  be  established  by  Law :  but  the  Congress 
may  by  Law  vef«t  the  Appointment  of  such  inferior  Officers,  as  they  think  proper, 
in  the  President  alone,  in  the  Courts  of  Law.  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen  dur- 
ing the  Be<>ess  of  the  Senate,  by  granting  C'ommissions  which  sliall  expire  at  the 
End  of  their  next  Session. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress  Information  of 
the  State  of  the  I'liion,  and  recommend  to  their  Consideration  sxich  Measures  as 
he  jtliall  judge  necessary  and  expedient;  he  may,  on  extraoi-dinary  Occasions, 
Kmvene  both  Houses,  or  dther  of  them,  and  in  Case  of  Disagreement  between 
them,  with  Respect  to  the  Time  of  Adjournment,  he  may  adjourn  them  t-q  such 
Time  as  he  shall  think  proper;  he  shall  i-eceivc  Amba«sadora  and  other  public 
Ministers;  he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall 
i'ommiiiision  all  the  Officers  of  the  Unite<l  States. 

Section.  4.  The  President.  Vice  President  and  all  civil  Officers  of  the 
I'nited  States,  shall  be  removed  from  Offit^e  on  Impeachment  for,  and  Conviction 
of.  Treason.  Bribery,  or  other  high  Crimes  and  Misdemeanors. 


Section.  1 .  The  judicial  Power  of  the  United  States,  shall  l)e  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior  Oourt«, 
xhall  hold  their  Offices  during  good  Behaviour,  and  shall,  at  stateil  Times,  receive 
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for  their  Services,  a  Compeiusation,  which  shall  not  be  diminished  during  their 
Continuance  in  Ofl&ce, 

Section.  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treattes  made, 
or  which  shall  be  made,  under  thdr  Authority; — to'  all  Cases  affecting  Ambae- 
sadors,  other  public  Ministers  and  Consuls; — ^to  all  Cases  of  admiralty  and 
nifuitime  Jurisdiction ; — ^to  Controversies  to  which  the  United  States  shall  be  a 
Party ; — to  Conti-oversieB  between  two  or  more  States ; — ^between  a  State  and  Citi- 
zens of  another  State; — ^between  Citizens  of  different  States, — ^between  CitizeDs 
of  the  same  State  Claiming  Lands  under  Gi-ants  of  different  States,  and  between 
a  State,  or  the  Citizens  thereof,  and  foreign  States,  Citizens  or  Subjects. 

In  all  Cases  fleeting  Ambassadors,  other  public  Ministers  <uid  Consuls,  and 
those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  maitioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,,  with  such  Exceptions,  and 
under  such  B^ulations  as  the  Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury ;  and 
such  Trial  shall  be  held  in  the  State  wh^  the  said  Crimes  shall  have  been  com- 
mitted ;  but  when  not  committed  within  any  State,  the  Trial  shall  be  at  such 
Place  or  Places  as  the  Congress  may  by  Law  have  directed. 

Section.  3.  Treason  t^ainst  the  United  States,  shall  consist  only  in  levying 
War  against  them,  or  in  adhering  to  their  Enemies,  giving  them  Aid  and  Com- 
fort. No  Person  shall  be  convicted  of  Treason  unless  on  the  Testimony  of  two 
Witnesses  to  the  same  overt  Act,  or  on  Confession  in  open  Court. 

The  Congr^  shall  have  Power  to  declare  the  Punishment  of  Treason,  but  no 
Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forieiture  except  during 
the  Life  of  the  Teraon  attainted. 

Article.  IV. 

Section.  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  And  the  Congress 
may  by  general  Laws  prescribe  the  Manner  in  which  such  Acts,  Records  and  Pro- 
ceedings shall  be  proved,  and  the  Effect  thereof. 

Section.  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privil^es  and 
Immunities  of  Citizens  in  the  several  Stat^. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  found  in  another  State,  shall  on  Demand  of  the 
executive  Authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be  removed 
to  the  State  having  Jurisdiction  of  the  Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  .the  Laws  thereof, 
escaping  into  another,  shall,  in  Consequence  of  any  Law  or  RegiUation  therein,  be 
discharged  from  such  Service  or  Labour,  but  shall  be  delivered  up  on  Claim  of  the 
Party  to  whom  such  Service  or  Labour  may  be  due. 
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Section.  3.  New  States  may  be  admitted  by  the  Congress  into  this  XJnion ; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other 
t^tate;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States,  or  Parts  of 
States,  without  the  Consent  of  the  Legislatures  of  the  States  concerned  as  well  as 
of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Kules  and 
Begnlat^ons  respecting  the  Territory  or  other  Property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to  Prejudice  any 
Chums  of  the  United  States,  or  of  any  particular  State. 

Sectioii.  4^  The  United  States  shall  guarantee  to  ev^  State  in  this  Union  a 
Republican  Form  of  Government,  and  shall  protect  each  of  them  against  Inva- 
fii<m :  and  on  Application  of  the  Legislature,  or  of  the  Executive  (when  the  Legis- 
lature cannot  be  convened)  against  don^stic  Violence. 


The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary, 
shall  propose  Amendments  to  tliis  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  pro- 
posing Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents  and 
Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures  of  three 
fourths  of  the  several  States,  or  by  Conventions  in  three  fourths  thereof,  as  the 
one  or  the  other  Mode  of  Katification  may  be  proposed  by  the  Congress ;  Pro- 
vided that  no  Amendment  which  may  be  made  prior  to  the  Year  One  thousand 
eagfat  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth  Clauses 
in  the  Ninth  Section  of  the  first  Article ;  and  that  no  State,  without  its  Consent, 
dull  be  deprived  of  it's  equal  Suffrage  in  the  Senate. 


All  Debts  conti-acted  and  Engagements  entered  into,  before  the  Adoption  of 
diis  Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitu- 
tion, as  under  die  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land;  and 
the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Constitution 
or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Meml>ers  of 
The  several  State  Le^slatures,  and  all  executive  and  judicial  Officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Affirmation, 
to  support  this  Constitution ;  but  no  religious  Test  shall  ever  be  required  as  a 
Qualification  to  any  Office  or  public  Trust  imder  the  Uuit^  States. 
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Article,  vn. 


The  Batificatiou  of  the  Conventions  of  nine  States,  shall  be  sulliGient  for  the 
Establishment  of  this  Constitation  between  the  States  so  ratifying  the  Same. 

done  in  Convention  by  the  Unanimous  Consent 
of  the  States  present  the  Seventeenth  Day  of 
September  in  the  Year  of  our  Lord  one  thousand 
seven  hundreil  and  Eighty  seven  and  of  the  In- 
dependence of  the  United  States  of  America  the 
Twelfth  In  witness  whereof  We  have  hereunto 
subscribed  our  Names, 

Go  AV'ashingtox — Pi-esidt 


The  Word,  "the,"  being  Interlloed  be- 
tween the  seventh  and  elgbili  Uiies  oi 
the  first  Page,  The  Word  ''Thlrt}-"  being 
partlr  written  on  an  Braniie  in  the  fif- 
teenth Une  of  the  first  Pago,  The  Words 
"is  triod"  being  Interlined  between  the 
thlrtyitecond  and  thirty  third  Ltncsuf  the 
flrst  Page  and  the  Word  "  Ihe"  being  In- 
terlined between  the  forty  third  and  forty 
fourth  Lines  of  the  second  Page. 

Attest  Wiluah  JACxaoH  SeGrrtarj- 


New  Hainpshii'e 

Massachusetts 

Connecticut 
New  York    .  . 

New  Jersey 


Pe(i»ylvania 


I)elawtu-e 


Maryland 


Virginia 


and  deputy  from  Virginia 
(  John  Langdon  i 
(  Nicholas  Oilman  J 
(  Nathaniel  Gorham 
(  Rupus  KiXQ 
f  "W"  Saml  Johnson 
1  KooEB  Sherman 
Alexander  Hamilton 
Wil:  Livinrstox 
David  Brearley. 
AV»  Patersox. 
JoNA:  Dayton 
B  Franklin 
Thomas  Mifflin 
RoBi'  Morris 
Geo.  (?lymer 
Thqs  FitzSimons 
Jared  Ingersoll 
James  Wilson 
Gouv  Morris 
Geo:  Read 

Gunning  Bedford  jun 
John  Dickinson 
Richard  Bassett 
Jaco:  Broom 
{  Jambs  M^IIenry 
\  Dan  of  St  Thos  Jenifer 
[  Danl  Carroll 
f  John  Blair — 
(  Jahes  Madison  Jr. 
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North  CArolina 


f  M'M  Blount 

I 

■{    RiCHD  DOBBH  SpAIGHT. 

t  Hu  Williamson 

C  J.  RUTLEDGE 


South  Cai-oliiia 


Charles  Cx>teh\vobth  Piscknby 

Charles  Pinckxev 
.  Pierce  Butler. 
f  AViLLiAM  Few 
1  Abr  Baldwin 


In  Convention  Monday  Sejrt-ember  IT**^  1787- 


Pi-esent 


The  States  of 


New  Hampshire,  MassachuHettfl,  Connecticut,  Hamilton  from  New  York.  New 
Jersey.  Peunsylvania,  Delaware,  Marj-land,  Virginia,  North  Carolina,  South 
Carolina  and  Georf^a.  Resolved. 

That  the  preceeding  C-ouHtitution  be  laid  before  the  United  States  in  C^ongi-ess 
aft*mble<l,  and  that  it  is  the  Opinion  of  this  Convention,  that  it  should  afterwards 
lie  !4ubmitte<l  to  a  Convention  of  Delegates,  ch(Mjen  in  each  State  by  the  People 
thereof,  under  the  Reeoniniendation  of  its  Legislature,  for  their  Assent  and  Rati- 
fication :  and  that  ea<-h  Convention  assenting  to,  and  ratifying  the  Same,  should 
jjive  Notice  thereof  to  the  I'nitcd  States  in  Congress  assembled. 

Resolved,  That  it  is  the  Opinion  of  this  Convention,  that  as  soon  as  the  Con- 
ventiooH  of  nine  States  shall  liave  ratified  this  Constitution,  the  I'^nited  States  in 
Congress  aswembled  should  fix  a  Day  on  which  Electors  should  be  appointed  by 
the  States  which  sliall  have  ratified  the  same,  and  a  Day  on  which  the  Electors 
should  assemble  to  vote  fcfi-  the  President,  and  the  Time  and  Place  for  com- 
mencing ProceedingH  under  this  Constitution.  That  after  such  Publication  the 
Electors  should  be  appointed,  and  the  Senators  and  Representatives  elected:  That 
the  Ele<*torB  should  meet  on  the  Day  fixed  for  the  Election  of  the  President,  and 
should  transmit  their  A'otes  certifietl.  signed,  sealed  and  directed,  as  the  Constitu- 
tion miuircs.  to  the  Seci'etar)'  of  the  United  States  in  Congress  assembled,  tliat 
the  Senators  and  RepresentativeH  should  convene  at  the  Time  and  Place  assignotl ; 
that  the  Senators  shoidd  appoint  a  President  of  the  Senate,  for  the  sole  PuriM)se 
of  receiving,  opening  and  counting  the  Votes  for  President;  fuid,  that  after  he 
nhall  be  chosen,  the  Congi-ewH.  together  with  the  President,  should,  without  Delay, 
proceed  to  execute  this  Constitutiou. 

By  the  Unanimous  Order  of  the  Convention 


O"  M'awhin«ton  I*i'esid' 


W.  Jackson  Secretary. 
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[AMENDMENTS  TO  THE  CONSTITUTION.] 


Congress  of  the  United  States, 
begun  and  held  at  the  City  of  New- York,  on 


Wednesday  the  fourth  of  March,  one  thousand  seven  hundi-ed  and  eighty  nine. 

THE  Conventions  of  a  nuinb^  of  t^e  States,  having  at  the  time  of  their  adopt- 
ing the  Constitution,  expressed  a  desire,  in  order  to  prevent  misconstruction  or 
abuse  of  its  powers,  that  further  declaratory  and  restrictive  clauses  should  be 
added :  And  as  extending  the  ground  of  public  confidence  in  the  Grovemment.  will 
best  ensure  the  benificent  ends  of  its  institution : 

BESOIiYED  by  the  Senate  and  House  of  Bepresentatives  of  the  Tnited  States 
of  America,  in  Congress  assembled,  two  thirds  of  both  Houses  concurring,  that 
the  following  Articles  be  proposed  to  the  Legislatures  of  the  several  States,  as 
Amendments  to  the  Constitution  of  the  United  States,  all  or  any  of  which  Articles, 
when  ratified  three  fourths  of  the  said  Legislatures,  to  be  valid  to  fdl  int-ents 
and  purposes,  as  part  of  the  said  Constitution ;  viz' 

Abticlbs  in  addition  to,  and  Amendment  of  the  Constitution  of  the  United 
States  of  America,  proposed  by  Congress,  and  ratified  by  the  L^slaturen  of  the 
several  States,  pui-suant  to  the  fifth  Article  of  the  Original  Constitution. 

Article  the  first  After  the  first  enumeration  required  by  the  first  Article 

of  the  Constitution,  there  shall  be  one  Representative  for  every  thirty  thousand, 
xmtil  the  number  shall  amount  to  one  hundred,  ^ter  which,  the  proportion  shall 
be  so  regulated  by  Congress,  that  there  shall  be  not  less  than  one  hundred  Repre- 
sentatives, nor  less  than  one  Representative  for  every  forty  thousand  persons, 
until  the  number  of  Representatives  shall  amount  to  two  hundred,  after  which 
the  proportion  shall  be  so  regulated  by  Congress,  tJbAt  thei%  shall  not  be  less  than 
two  hundred  Representatives,  nor  more  than  one  Re|n%8^tative  for  every  fifty 
thousand  persons.* 

Article  the  second... No  law,  varying  the  compensation  for  the  sra'vioes  of  the 
senators  and  Representatives,  shall  take  effect-,  until  an  election  of  Representa- 
tives shall  have  intervened.* 


Article  the  thiixl  Congress  shall  make  no  law  respecting  an  establishment 

of  religion,  or  prohibiting  the  free  exercise  thereof ;  or  abridging  the  freedom  of 
speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assemble,  and  to 
petition  the  Government  for  a  redress  of  grievances. 

*The  first  two  amendments  here  appcarlag  were  not  adopted.  The  ten  foHowing  were  ratified,  and  the  rati- 
fications were  communicated  the  Prealdeat  to  Congreis,  from  Ume  to  time,  as  the  9e%-eral  States  notified  htm  of 
their  actfon.  Ther  now  stand  as  the  fint  ten  amendments  to  the  Constitution. 
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[AbtioIiE  n.] 

Article  the  fourth  A  well  regulated  Militia,  being  ueceKHary  to  the  securitj' 

of  a  free  State.,  the  right  of  the  people  to  keep  and  bear  AnnH,  shall  not  be  infiinged. 

[Abtiole  IIL] 

Article  the  fifth  Xo  Soldier  shall,  in  time  of  peat^^^  l)e  quartered  in  any 

hou&e.  without  the  consent  of  the  Owner,  nor  in  time  of  war.  but  in  a  manner  to 
be  prescribed  by  law. 

[Article  IV.] 

Article  the  sixth  The  right  of  the  people  to  l>e  secure  in  their  persons. 

houses,  papers,  and  effeete.  against  unreasonable  Kearches  and  Heizures,  shall  not 
be  violated,  and  no  WurantB  shall  issue,  but  upon  probal)le  cautte.  supported  by 
Oath  or  affirmation,  and  particularly  describing  the  place  to  !»  searched,  and  the 
persons  or  things  to  be  seized. 

[Abtiole  v.] 

Article  the  seventh.. Xo  person  shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury, 
txvept  in  cases  arimng  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in 
actual  service  in  time  of  War  or  public  danger ;  nor  shidl  any  j)erKon  be  subject 
fur  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  shall  private  property  be 
aken  for  public  use,  without  just  compensation. 

[ABTIOLE  VX] 

Article  the  eighth. . .  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  sliall  have  l>een  pre- 
n4>u&iy  aflcertaiued  by  law,  and  to  be  informed  of  the  nature  and  cause  of  thtt 
u^'usataon;  to  be  confronted  with  the  witnesses  against  him;  to  have  compulaor}- 
proceas  for  obtaining  witnesses  in  his  Ukvor,  and  to  have  the  Assistance  of  Counsel 
for  his  defense. 

[ABTIOLE  VIL] 

Article  the  ninth. .  In  Snita  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  juiy  sliall  be  prescrvetl,  and  n() 
iact  tried  by  a  juiy,  shall  be  otheraase  re-examined  in  any  Couii;  of  the  I'nited 
States,  than  according  to  rules  of  the  common  law. 
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[Article  vm.] 

Article  the  tenth  Excessive  bail  shall  not  be  required,  nor  excessive 

fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

[Article  IX.] 

Article  the  eleventh.. ..The  enumeration  in  the  Constitution,  of  cei*taiu 
rights,  shall  not  be  construed  to  deny  or  disparage  others  retained  by  the  people. 

[ARTICLE  X.] 

Article  the  twelfth... The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people. 

Fbederick  Avovbtus  Muhlenberg  Speaker 

of  the  House  of  Representatives. 
John  Adaus,  Vice-President  of  the  United  States. 

and  President  of  the  Senate. 

Attest, 

John  Beckley,  Clerk  of  the  House  of  Representatives. 
Sam.  a.  Otis  Secretary  of  the  Senate. 


Third 

Congress  of  the  United  States : 

At  the  First  session, 

Berlin  and  held  at  the  City  of  Philadelphia,  in  tlie  State  of  Pennsylvania,  on 
Monday  the  Second  of  December  one  thousajid  seven  hundred  and  ninety-three. 

Reived  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  two  thirds  of  both  Houses  concurring,  that  the 
following  Article  be  proposed  to  the  Legislatures  of  the  several  States,  an 
amendment  to  the  Constitution  of  the  United  State-s;  which  wh^  ratified  by  three- 
fourths  of  the  said  Le^slatures  shall  be  valid  as  part  of  the  said  Constitution,  viz : 

[ARTICLE  XL] 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any 
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iniit  in  law  or  equity,  commenced  or  prcmeouted  agfunst  one  of  the  United'  States 
br  ntizenii  of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign  State. 

Fbedebick  Augustus  Muhlenberg  Speaker 

of  the  Uonse  of  Representatives. 

(  Vice  President  of  the  United  Stotes 

John  Adams,  ^      ,        ,_    .    ,  „ 

t  and  Prewdent  of  the  Senate. 

Knwt  ^  John  Becklbt,... Clerk  of  the  House  of  Representatives. 

i  8am.  a.  Otis  Secretary  of  the  Senate.* 


EIGHTH  CONGRESS  OF  THE  UNITED  STATES; 


AT  THE  FIRST  SESSION, 


Begun  and  held  at  the  city  of  Washington,  in  the  territorj^  of  Columbia,  ou  Mon- 
day, the  seventeenth  of  October,  one  thousand  eight  hundred  and  three. 


Retiolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  Two  thirds  of  both  houses  concurring,  that  in 
li«-a  of  the  third  paragraph  of  the  first  section  of  the  second  article  of  the 
'■onstitution  of  the  United  States,  the  following  be  proposed  as  an  amendment  to 
the  constitution  of  the  United  Stat-es,  which  when  ratified  by  thi-ee-foui-ths  of 
the  legislatures  of  the  several  states,  shall  be  valid  to  all  intents  and  purposes,  as 
[«rt  of  the  said  constitution,  to  wit: 

[Abtiole  xn.] 

The  Electore  shall  meet  in  their  i-espective  states,  and  vote  by  ballot  for  Presi- 
dent and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves;  they  shall  name  in  their  ballots  the  person  voted  for 
fts  Preffldent.  and  in  distinct  ballots  the  person  voted  for  as  Vice-President,  and 
tbey  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  per- 
f«ofts  voted  for  as  A'^ice-Prefiident.  and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of 
the  Vnited  States,  directed  to  the  President  of  the  Senate; — The  President  of  the 
^imate  phall.  in  the  presence  of  the  Senate  and  House  of  Representatives,  open 
ail  the  certificates  and  the  votes  shall  then  be  counted ; — The  person  having  the 
fETeatest  number  of  votes  for  lYesident,  shall  be  the  President,  if  such  number  be 
»  majority  of  the  whole  number  of  Electors  appointed;  and  if  no  person  have 
>^ch  majority,  t^en  from  the  persons  having  the  highest  numbers  not  exceeding 
three  on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives 

*  The  eierenth  unendmeot  was  declared  by  the  Piesldent,  in  a  message  to  Congress  dated  Januar>'  S,  IT'Jft,  to 
hate  Inen  tadfled  by  thiee4»ntlu  of  the  States. 
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shall  choose  immediately,  by  ballot,  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation  fram  each  state  having  one 
vote ;  a  quorum  for  this  purpose  shall  contiist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  neceesaiy  to  a  ohoice. 
And  if  the  House  of  Representatives  shall  not  <;hooHe  a  President  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  foiu-th  day  of  Mai-ch  next  fol- 
lowing, then  the  Vice-President  sliall  act  as  Premdeiit.  as  in  the  case  of  the  death 
or  other  constitutional  disabilit}'  of  the  President. — The  pei-son  having  the  greatest- 
number  of  votes  as  Vice-President,  shall  be  the  Vice- Pi-esi dent,  if  such  number 
be  a  majority  of  the  whole  number  of  Electoi's  appointed,  and  if  no  person  have 
a  majority,  then  from  the  two  highest  numbers  on  the  list,  tHie  8enate  tdiall  choose 
the  Vice-President ;  a  quorum  for  the  purpose  shall  consist  of  two-thiixls  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  necessan' 
to  a  choice.  But  no  person  constitutianally  ineligible  to  the  office  of  Pi-csident 
sh^l  be  eligible  to  that  of  Vice-Pi-eaident  of  tlie  United  States. 

Nath^  Macon  Speaker  of  the  House  of  Representatives. 

A.  Burr  Vice-Pi'esident  of  the  United  States,  and 

President  of  the  Senate. 

Attest — 

John  Be<"KI-ev.— Clerk  of  the  House  of  Representatives. 
Sam:  A.  Oris  Secretary  of  the  Senate.* 


Thirty-Eighth  (Vtngress  of  the  United  States  of  America; 

At  the — Second — Session, 

B^un  and  held  at  the  City  of  Washington,  on  Monday,  the  fifth — day  of  I>ecem-  ■ 
ber.  one  thousand  eight  hundred  and  sixty-four.  j 

A  RESOLUTION  j 

Submitting  to  the  le^slatures  of  the  several  States  a  proposition  to  amend  th( 
Constdtution  of  the  United  States. 


Resolved  by  the  Senate  and  House  of  Representatives  of  the  Unitetl  Stwteso 
America  in  Congress  assembled,  (two-thirds  of  both  houses  concurring),  Tliat  th 
following  article  l)e  proposed  to  the  legislatures  of  the  several  States  as  an  aiuen< 
ment  to  the  constitution  of  tiie  United  States,  which,  when  ratified  by  thre< 
fourths  of  wild  Legislatures.  shaU  be  valid,  to  all  intents  and  purposes,  as  a  part  0 
the  said  Constitution,  namely: 

*Tbe  twelfth  amendment,  propoeed  In  lieu  of  tlic  orl^nal  third  paragraph  of  aeetloii  1  of  Article  II,  wt 
declared  In  a  inoclamation  of  the  Secretary  of  State,  dated  September  25,  INM,  to  hare  been  ratlBcd  by  threi 
fourth!  of  the  Statoi, 
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j  Article  XIII. 

Section  1.  Neither  slavery  nor  invohmtary  servitude,  except  ae  a  punisli- 
I  mcnt  for  crime  vhereof  the  party  Khali  have  been  duly  convicted,  shall  eid«t 
j  vithin  the  United  States^  or  any  phice  subject  to  their  jurlBdiction. 

Section.  2.  Congress  shall  have  power  to  enforce  this  article  by  appropiiate 
i  l^ii^tian.  Schuyler  Colfax 

Spe^er  of  the  House  of  K^resentatives. 
'  H.  Hamlin 

I  Vice  President  of  the  United  States. 

imd  President  of  the  Senate. 

I       Approved,  February  1.  1865. 

Abraham  Lincoln 

i  [indorsement.] 

I       I  certify  that  this  Resolution  did  originate  in  the  Senate 

j'  '  J.  W.  FOBNBV 

I  Secretary* 


Thirty -ninth  Congress  of  the  United  States,  at  the  first  session,  begun  and  held 
at  &e  City  of  Washington,  in  the  District  of  Columbia,  on  Monday  the  fourth 
(Uy  of  December,  one  thousand  eight  hundred  and  sixty-five. 


i  JtuDt  Besolution  proposing  an  amendment  to  the  Constitution  of  the  United 
I  States. 


j  Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
litateB  of  America  in  Congrees  aaaembled,  (two-thirds  of  both  Houses  concurring, ) 
I  That  tile  following  article  be  proptwed  to  the  l^slatures  of  the  several  States  as 
j  an  amendment  to  the  Constitution  of  the  United  States,  which,  when  ratified  by 
{  three-fonrtbs  of  said  l^p^tures,  shall  be  valid  as  part  of  the  Constitution, 
namely: 

Article  XIV. 

Section  1 .  All  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdictioti  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  resdde.  No  State  shall  make  or  enforce  any  law  which  shall 
•Wdge  the  privileges  or  immunities  of  citizens  of  the  I'nited  States ;  nor  shall  any 
*'t»te deprive  any  person  of  life,  liberty,  or  property,  without  due  proceJiH  of  law; 
oor  deny  to  «iy  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Section  2.   Bepresraitativee  shall  be  apportioned  among  the  several  States 

'Tbt  thbteeotb  unendmait  wu  deeland  In  a  proelanuitioD  of  the  Secretary  of  Siate.  dated  December  IK, 
I'^tobaTcbeenntilledby  twenty'WTeQ  of  Cbe  Uttrty-ilx  Statci. 
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according  to  their  respective  numbers,  counting  the  whole  number  of  )>ersons  in 
each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any 
election  for  the  choice  of  electors  for  I*re8ident  and  Vice  President  of  the  United 
States.  Represoitatives  in  Congreae,  the  ExecutiTe  and  Judicial  officers  of  a  State, 
or  the  members  of  the  Legislature  thereof,  is  denied  to  any  of  the  male  inhabit" 
ants  of  such  State,  being  twenty-one  years  of  age,  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduce*!  in  the  projwrtion  which 
the  number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizeus 
twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
elector  of  President  and  Vice  President,  or  hold  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  State,  who,  having  previously  taken,  an 
oath,  as  a  member  of  Congress,  or  as  an  <^c6r  of  the  United  States,  or  as  a 
member  of  any  State  legislature,  or  as  an  executive  or  judicial  officer  of  any  State, 
to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in  insun-ec- 
tion  or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may  by  a  vote  of  two-thirds  of  each  House,  remove  such  disabilit}'. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,  authorized 
by  law,  including  debts  incurred  for  paynnent  of  pensions  and  bounties  for  ser- 
vices in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But  neither 
the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or  obligation 
incurred  in  aid  of  insurrection  or  rel)ellion  against  the  United  States,  or  any  claim 
for  the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obligations  and 
claims  shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  l^lisla- 
tion,  the  provisions  of  this  article.  * 

Schuyler  Colfax 
Speaker  of  the  House  of  Representatives. 
La  Fayette  S.  Foster, 
Attest.  President  of  the  Senate  pro  tempore. 

Edw»  M^^Phersox. 

Clerk  of  the  House  of  Representative. 

J.  "W.  FOBXEY 

Secretary  of  the  Senate.* 


•The  Tourteenth  amendment  being:  declared  by  a  coacnrrent  resolution  of  Congress,  adopted  Juljr  21, 1868.  in 
have  been  ratified  by  "  three-fourths  and  more  of  the  several  States  of  the  Union,"  the  Secretary-  of  State  was  ' 
reiiulred duly  to  promulgate  tbe  text.  He  accordingly  inued  a  proclamation,  dated  July  28, 1868,  declaring  the 
proposed  amendment  to  have  been  ratified  by  thirty  jOf  the  thtrty-Klx  States. 
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Fortieth  Congrese  of  the  TTnitefl  S^tee  of  America ; 

At  the  third  S^sioii, 

Bfffun  and  held  at  the  nty  of  Washington,  on  Monday,  the  seventh  day  of  De- 
rember.  one  thousand  eight  hundred  and  flizty-eight. 


Propofling  an  amendment  to  the  Constitution  of  the  United  States. 


Resolved  by  the  Senate  and  Hoiise  of  Representatives  of  the  XTnited  States  of 
Ammca  in  Congress  assembled,  (two-thirds  of  both  Hoi^es  concurring)  That  the 
following  Mrticle  be  proposed  to  the  l^slatnres  of  the  several  States  as  an  amend- 
ment to  the  Constitution  of  the  United  States,  which,  when  ratified  by  three- 
foorths  of  said  l^^i^tnres  shall  be  valid  as  part  of  the  Constitution,  namely : 


Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race,  color. 
or  previous  condition  of  servitude — 

Section  2.  The  Congrem  shall  have  power  tQ  enforce  thin  article  by  ajjpro- 
piste  legifdalaon — 


Edwd  MtpHERSOS 

derk  of  House  of  Representatives. 
Geo.  C  Gobhau 

Secy  of  Sfenate  U.  8.* 


■ne  OnecnOi  amendment  was  declared  in  a  prm-laination  uf  the  rfwretary  of  Sta'e,  ilatetl  March  3D,  vm.  to 
bea  ratified  hy  twmtr-nine  of  the  thlrty-neven  States. 


A  RESOLUTION 


Article  XV. 


St'HuYLER  Colfax 
Speaker  of  the  House  of  RepresentativeH. 
R  F.  Wade 
President  of  the  Senate  pro  tempos. 


Attest: 


« 
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AOODBBD  Abt. 

trial,  witnesses,  couusel  6th  am. 

accusation  made  known  to  6th  am. 

AOnOKS 
at  common  law,  jniy  7th  am. 

ACTS 

of  states,  credit  given  to   4 

proof  of   4 

ADJOUBNMBOrr 

of  hoQse,  less  than  quorum   1 

time,  place,  consent   1 

president's  approval  not  required .....  1 

when  president  fixes  time   2 

ADMrnAIiTY* 

jurudietion  

AT.T.TAUmH 

states  not  to  enter  into   1 

AMBASSADORS 

president  to  appoint   2 

cases  affecting,  jurisdiction   3 

AMBNDMBNTS 

when  and  how  made   o 

APPOINTMENT 

of  ambassadors,  consuls,  etc.,  by  presi- 
dent  2 

senators,  etc.,  not  to  receive,  when. .  1 

of  presideutial  electors   2 

senators  to  fill  vacancies   1 

inferior  officers   2 

officers  in  militia   1 
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direct  taxes   1 
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money  not  to  be  drawn  except  on   1 

APPROVAL 

bills,  by  president   1 
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1 
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BOUNTIES 

debts  incurred  for   14th  am. 

BBEAOHBS  OF  FEAOE 

arrest  of  congressmen   1 

BBIBEBT 

conviction,  removal   2 


ARMS  AKT.  sm . 

right  of  people  to  bear  2d  am. 

ARMY 

president,  commander-in-cliief   2 

congress  may  raise,  etc   1 

rnles  for  government  of   1 

appropriations  for,  time   2, 

ARREST 

congressmen,  exempt  when   1 

ARSENALS 

authority  of  congress  over   1 

ARTS  AND  SOIENOES 

power  of  congress  to  promote   1 

ATTAINDER 

no  bill  to  be  passed   1 

state  not  to  pass  any  bill   1 

corruption  of  blood,  etc   S 

AITTHENTIOATION 

of  acts,  records,  etc   4 

AUTHORS 

securing  rights  to   1 

BAIL 

excessive,  prohibited  8th  am. 

BANKRUPTCY 

uniform  laws  on  subject  of.   1 

BILLS 

presented  to  president   1 

passage  afler  veto   1 

revenue,  originate  in  honsc   1 

BILLS  OF  CREDIT 
states  not  to  emit   1 
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public,  congress  controls   1  8 

OBSSUB 

whea  to  be  taken   1  2 

dnZBN 

who  deemed  to  be  14th  am. 

(if  di^reut  stAtes,  actions,  jurisdiction    3  2 

privil^^s  in  other  slates   4  2 

not  abridged  14th  am. 

protection  of  law  14th  am. 

Dot  to  be  deprived  of  life,  etc.,  with- 
out doe  process  of  law  Hth  am. 

r^ht  to  Tote  Ifitb  am. 

«^or  immaterial  16th  am. 

COIN 

coneTe:(.<  t<i  coin  money   1  8 

relate  rslne   I  8 

states  to  make  le^l  t«nder.   1  10 

OOlOCAlTDBB-IN-aHIEIF 

trtny,  etc.,  president  is   2  2 

OOMMEROB 

rongrejs  to  regulate   1  8 

no  preference  to  jK>rts   1  9 

expwtfl  not  taxed   1  9 

COMHiaSIONS 

to  fill  racancies   2  2 

t^ued  by  the  president   2  8 

COMMON  DSFENSB 

eoDgresjt  to  provide  for   1  8 

OOMPBNSATlOK 

iif  prexident,  not  increased,  etc   2  1 

judges   8  1 

iwuton*  and  representatives   1  6 


wbea  [ffoperty  taken  for  public  use,  •'>th  am. 

OOfJXaSaa&See  ttfprrmttafirejt,  Seiutic. 

to  ransiiit  »f  house  und  senitte   1 

vested  with  all  legiylative  power   1 

lo  issemble  each  year,  when   1 

prendent  may  convene,  when   2 

flection  of  senators,  etc   1 

•elections,  returns,  etc.,  members  of 


each  house  judges  of.   I  n 

iiaorun,  m^ority  to  be   1  5 

rules  of  proceeding,  etc   ] 

jfrtinial  kept  and  published    1  5 

jeas  Ottd  nays  when  taken   1  .5 

adjoornment.  consent,  fxce]>tinn   1  S 

piwident  may  adjourn,  when   2  H 

collect  taxei^  duties,  etc   I  8 

pay  debts   1  8 

IKOvide  for  common  defense   1  8 

IrtTTow  money   1  g 

i^gulate  commerce   1  8 

euact  luturalization  and  lunkruptcy  i 

!■«   1  8 


OONORESS—CondMded.  art.  sec. 

coin  money  '.   1  8 

regulate  value  of  coins   1  8 

punish  counterfeiting   1  8 

establish  postoffices,  etc   1  8 

promote  science  and  art   l  8 

constitute  inferior  courts   2  8 

punish  piracies,  etc   i  8 

declare  war,  grant  letters,  etc   1  8 

raise  armies   i  8 

provide  navy,  etc   1  8 

regulate  land  and  naval  forces   8 

provide  for  militia   1  8 

suppress  insurrection   1  8 

repelinvasion   i  g 

fix  time  for  chooung  presidential  elect- 
ors....  2  1 

coant  votes  of  electors  12th  am. 

propose  amendments  to  constitution. .  6 
make  provision  in  case  of  death  of. 

president  and  vice  president   2  1 

provide  for  appointment  of  officers. . .  2  2 

regulate  jurisdiction  of  courts   3  2 

fix  place  for  trial  of  certain  crimes.. . .  3  2 

declare  punishment  for  treason   8  8 

provide  for  proof  of  acts,  etc   4  1 

admit  new  states   4  3 

regulate  territories  and  other  property  4  3 

exercise  exclusive  legislation,  when  . .  1  8 
make  laws  for  execution  of  powers 

granted   i  8 

not  to  prohibit  importation  of  slaves. .  1  9 

grant  titles  of  nobility   1  9 

interfere  with  religion,  etc.,  1st  am. 
nbrit^  freedom  of  speech,  etc., 

1st  am. 

abridge  right  of  petition  Ist  am. 

consent,  gifts,  titles,  etc.,  not  to  be 

accepted  without   1  9 

to  state  to  lay  impost  duties, 

and  exercise  ot^er  powers  I  10 

to  consolidate  states   4  8 

OONSTITUTION 

supreme  law  of  the  land   (i 

powers  granted,  legislation  to.  enforce  1  8 

oath  to  support,  by  president,  etc   2  1 

other  officers   ii 

amendments  to,  how  made  ,   6 

rights  granted  by,  not  to  disparage 

rights  reserved  9th  am. 

ratification  necessary   7 

OONSITIjS 

appointment  by  president   2  2 

jurisdiction  as  to,  etc   8  2 

OONTBAOTS 
states  not  to  pass  laws  im)iairing  obli- 
gation of.   1  10 
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OOPTRI&HT  Art.  sec. 

may  be  secnred  to  autborri                    1  8 

OOTTKSBL 

for  accused  in  criminal  trials  6th  am. 

COURTS 

Judical  power  vested  in                        8  1 

inferior,  congress  ma;  establish             1  8 

judges  hold  during  good  behavior           3  1 

appointment  of.                         2  2 

OBBDIT.  BHiLS  OF 

not  to  be  emitted  by  etatcs   1  10 

OBIME 

persons  charged  with,  delivery   4  2 

officers  may  be  removed  for   1  4 

trial,  for,  when,  where,  etc   S  2 

what,  tried  on  indictment.  6th  am. 

obiminaij  FBOSBOimoirs 

how  conducted,  regulation  6th  am. 

accused,  witness  against  himself,  5th  am. 
DSBTS 

congresB  to  provide  for   1  8 

validity  not  to  be  questioned  1 4th  am . 

incurred  in  aid  of  rebellion  14th  am. 

coin  only,  to  be  made  legal  tender  hy 
states   1  10 

DBFBN8E 

congress  to  provide  for   1  8 

in  criminal  trials,  right  of  accused,  6th  am. 

DEPARTMENTS 

president  may  require  opiniims   2  2 

appointments,  by  heads  of.   2  2 

DXBBOT  TAX 

how  apportioned  14th  am.,  sec.  2    I  9 

DISABn.TTY 

of  president  and  rice  president.   2  1 

disloyalty  14th  am. 

DIBOBDBBLT  BBHAVIOB 

in  congress,  pumshraent   1  5 

DISTBIOT  OF  COLUMBIA 
congress  to  legislate  for   1  8 

DOCKTABDS 

congress  has  exclusive  control   1  8 

DOMESTIC  VIOLENCE 
congress  to  protect  against   4  4 

DUBFROOBSS  OF  LAW 

no  person  to  be  deprived  of  life,  liberly, 
or  property  without  14th  am. 

DDTIBS,  IMPOSTS 

congress  may  lay  uniform   I  8 

not  on  exports   1  fi 

trading  vcsaels  between  states  1  9 

no  preference  given  portf   1  !t 

not  laid  by  states   1  10 


ELEIOTEOIT  art.  Sb-. 

president  and  vice  president, 

12th  aui.,  2  1 

members  of  congress,  time,  etc   1  4 

senators   1  3 

representatives   1  2 

each  house  judge  of,  etc   1  A 

withholding  or  abridging  franchise. 

14th  am. 

ELECTORS 

qualifications  of.   1  2 

presidential,  qualifications, 

14th  am.,  .see.  8.  2  1 

EQUITY 

jurisdiction  lltliani..  •(  '1 

BXOBSSIVB  BAIL 

not  to  be  required  8lh  am. 

EXECUTIVE  POWER 

vested  in  president   2  1 

EXPENDITURES 

statements  to  be  published   1  !> 

EXPORT  DUTIBS 

not  to  be  laid   1  f 

states  not  to  impose   1  10 

EX  POST  FACTO  LAWS 

not  to  be  passed  by  congress.   1 

states   1  10 

FAITH  AND  CREDIT 

to  be  given  to  public  acta,  etc   4  I 

FELONIES 

on  high  sea-s,  punishment   1  R 

PINES 

excessive,  not  to  be  imposed  8th  am. 

FOBBION 

nations,  commerce  with   1  8 

states  not  to  treat  with   1  Id 

coins,  congress  to  fix  the  valne   1  8 

citizens  of,  jurisdiction  of  courts   'i  t 

FORFEITURE 

for  treason,  extent  of   S  S 

FORM  OF  GOVERNMENT 
republican,  guaranteed  to  states   4  4 

FORTS,  ARSENALS 

control  of,  in  congress   1  8 

FREEDOM  OF  SPBBOH 

not  to  be  abridged  Isl  am. 

FUCmVES 

from  justice,  deliver)-   4  2 

I  labor  and  service   4  2 

OENBRAL  WELFARE 

congress  to  provide  for   I  H 

GRAND  JURY 

presentment  and  indictment  In'..-~>tli  am. 
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H4BBA8  OORPUS  Aht.  Sh:. 

writ  not  Mupeaded,  except   1  9 

BBADS  OF  DEPABTlffSNTS 

appointment  to  office  by   2  2 

HOTT8E  OF  REPRBSSNTATTVBS 

memlirrm  how  apitortioned, 

14th  am.,  eec.  2,  1  2 
not  appointed  to  other 

offices   1  6 

election  of   1  2 

vacancy   1  2 

qosliiicationB   1  2 

disloyalty  disqualifies, 

14th  am. 

judge  of  election  of  memberK   1  6 

choose  speaker,  etc   1  3 

detemtine  rules,  etc   1  5 

pnniflh  disorderly  behavior   1  5 

keep  and  publish  joumal   1  6 

!>ole  power  of  impeachment   1  2 

originate  bills  for  revenue   1  7 

choose  pieflident,  when  12th  am. 

nOlUMlTlSS,  PRIVlliEOBJS 

of  citizen,  each  otate   4  2 

not  to  Ix'  abridged  by  states. . . .  14th  am. 

power  of,  vested  in  honiie   1  2 

when  chief  justice  presides   1  3 

trial  by  senate   1  8 

jndpnent.  effect  of   1  3 

poniehment.  nature  of.   2  4 

oiren<>e!i  not  to  lie  pardoned   2  2 

IMPORTS 

duties  refnilated  by  congress   1  8 

not  laid  by  states,  except   I  10 

DtDIANS 

fxdnded  from  repivseiitation   1  2 

congress  to  regulate  commerce  with . .  1  8 
INDICTMENT 

crineK  to  be  tried  on  6th  am. 

INVASION 

niUtia  called  to  repel   I  8 

habeai  corpus,  suspension  during. ...  1  9 
INVENTORS 

protection  may  be  given  to   1  8 

JBOPARDY 

•recused  not  twice  put  in  fith  am. 

JODSNAIi 

<4ch  house  to  keep,  etc   1  6 

JUDGES 

*ppointment  of   2  2 

hold  during  g(K>d  beha%'ior   8  1 

JUDICIAL  POWER 

vetted  in  supreme  court,  etc   S  1 

Jorwdicdon,  extent  of.   8  2 

'nxinal  and  a|^llate   8  2 


JURY  Art.  8bc. 

limitations  on  11th  am. 

trial  by,  for  crimes   8  2 

speedy  trial  by  6th  am. 

rights  to,  in  suiu  at  common  law,  7th  am. 

trial  of  fact  by,  re-examined.  . .  .7th  am. 
LANDS 

congress  to  control   1  8 

LAWS 

to  carry  powers  into  effect   1  8 

impairing  obligation  of  contract,  pro- 
hibited   1  10 

bankruptcy   1  8 

state,  when  sul^ect  to  congress   1  10 

LAW  OF  NATIONS 

punishment  of  offenses  against   1  8 

LBOISLATION 

of  congress,  exclusive,  when   1  8 

LBOISLATIVB  POWMRQ 

granted  by  constitution   1  1 

LBOISLATUBBS 

may  apply  for  protection,  when   4  4 

consent  of,  necessary  to  form  new 
state   4  8 

amendments  to  constitution  ratified  by  6 

senators  to  be  chosen  by   1  8 

LBTTSRS  OF  MABQXTB 

congress  may  grant  1  8 

not  granted  by  states   1  10 

T.TTTHl,  LIBERTY,  AND  FBOPEIRT7 

no  one  deprived  of,  without  due  pro- 
cess of  law  6th  am. 

MAJORITY 

of  each  house  a  quorum   1  5 

electoral  votes  elects  12th  am. 

mariumb  jurisdiotion 

where  rested   8  2 

MARQUE  AND  REPRISALS 

congress  may  grant  letters   1  8 

states  may  not  grant  letters   1  10 

MBA8UBB8  ANDWEIGHTS 

congress  to  fix  standard   1  8 

MILITIA 

appointment  of  officers  of   I  8 

calling  out   1  8 

organiaiDg  and  disciplining.   1  8 

president  commander  of,  when   2  2 

MISDSIMBANOBS 

impeachment  for   2  4 

MONEY 

congress  may  borrow   1  8 

coin  and  regulate  value..  I  8 

drawn  only  on  appropriation   1 

states  not  to  coin   1  K) 
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NATUBAUZATION  art.  Sec. 

congress  to  enact  laws  for   1  8 

naturalized  persons,  citizens. . .  .14th  am. 

NAVT 

congress  to  provide  and  maintain  ....  1  8 
NOBILITY,  TITLE  OF 

not  to  be  granted,  etc   1  9 

states  not  to  grant   1  10 

OATH  OF  OFFIOE 

by  president   1 

other  officers   '> 

OFFIOB 

congressmen  not  to  hold  other   1 

forfeited  on  impeachment   *2  4 

OFFIOEKS 

appointment  by  president   2  2 

of  house,  how  chosen   1  2 

senate,  how  appointed   1  8 

militia,  appointed  by  states   1  8 

PABDON8 

president  may  grant,  exception   2  2 

PEOPLE 

right  of,  to  bear  arms  2d  am. 

unreasonable  searches  and  seizures 

forbidden  4th  am. 

powers  reserved  to  10th  am. 

rights  retained  not  to  be  disparaged 

  9th  am. 

PETITION 

right  of,  not  to  be  abridged  1st  am. 

PIBAOY 

congress  to  define  and  punish   1  8 

P08TOFFIOBS 

congress  to  establish   1  8 

POWERS 

legislative,  vested  in  congress   1  1 

executive,  in  the  president   2  1 

jadicial,  in  supreme  court,  etc   S  1 

how  limited  11th  am. 

of  congress   1  8 

to  grant  pardons,  etc   2  2 

make  treaties,  etc   2  2 

fill  vacancies   2  2 

not  delegated  or  prohibited,  reser\-ed, 

10th  am. 

PBESIDSNT 

must  be  a  native  bom  citizen   2  1 

election  12th  am.,  2  1 

oath  of  office   2  1 

term  of  office   2  1 

compensation   2  1 

executive  power   2  1 

to  cummunicate  to  congress   2  :j 

may  convene  and  adjourn  congress. . .  2  3 

to  approve  or  veto  bills   I  7 


PUBSIDENT— COT*c/Hrf«i.  art.  9» . 

orders  and  resolutions.   1  T 

commander-in-chief  of  army,  etc   2  2 

may  grant  pardons   2  2 

nominate  to  office   2  2 

fin  vacancies   2  2 

receive  foreign  ambassadors   2  2 

may  require  opinions   2  2 

enforce  laws   2  3 

commission  officers   2  S 

impeachment  and  removal   2  4 

FBESIDENT  OF  SENATE 

vice  president  to  be   1  y 

vote  only  in  case  of  tie   1  3 

president  pro  tem.,  powers   1  S 

PRESS 

freedom  of,  not  abridged  let  am. 

PRIZES 

congress  to  make  ruIeK,  etc   1  K 

PRIVATE  PROPERTY 

for  public  use,  compensation  iitli  am. 

proo;f 

of  public  acta,  recoi-da,  etc   4  1 

PROPERTY 

congress  to  dispose  of  U.  S   4  S 

of  citizens,  unreasonable  seizure  of,  4th  am. 
taken  on  doe  process  only  5th  am. 

PROBBOUnON 

for  criminal  offense^i,  regulatintus,  t\th  am. 

FROTDOnON 

of  law,  state  not  to  deny  14th  am. 

PUBLIC  ACTS,  ETC. 
faith  and  credit  given  to   4  1 

PUBLIC  USE 

of  private  property,  compensation,  5th  am. 

PUNISHMENT 

for  disorderly  conduct  in  congrestt.   1  » 

incase  of  impeachment   1  8 

for  counterfeiting  coin,  etc   1 

piracy,  fiilonies,  etc   I  8 

treason   8  :t 

cruel,  etc.,  not  to  be  inflicted. . .  .Rth  am. 

QUABTBRINO 

on  citizens,  prohibited,  when.. . . .  .4d  urn. 

QUORUM 

of  each  house,  minority  is   1  .1 

for  election  of  president,  etc  12lh  am. 

RACE.  COLOR 

rights  of  citizens  1.1th  am. 

RATIFICATION 

of  the  constitution   7 

amendments  to  constitution    :*> 
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BAHO  art.  Sec. 

of  lepresentatioD,  apportionmeDt, 

14th  am. 

RHRKTJ.TOli 

penons  eng^ed  id,  disqualified,  14th  am. 
debts  contracted  14th  am. 

RBCKIPT8  Ain>  BXPKNBITUBES 

of  pnblic  mooeY,  stAtements   1  9 

RBOONSIDEBATZON 
of  bilk  vetoed   1  7 

RBOOBD8 
&ith  anil  credit  given  to   4  1 

RELIGION 
DO  Uw  respecting  l»t  am. 

BEFRBSSEtTTATrVlBS 

how  apportioned  14th  am.,  1  2 

judge  of  election,  etc   1  5 

majority-  n  qoomm   1  6 

lesiithan  qaorum  may  aijjoarn   1  5 

coDipel  attendance  of  members   1  6 

make  rules  of  proceeding.   1  5 

pnnidi  and  expel  members   1  5 

keep  and  ptibtiah  ajonmal   1  ^ 

yeas  and  nays,  when  taken   I  5 

adjoomments   1  5 

compeomtioD  of  members   1  6 

term  of  office   1  2 

piirilege  from  arrest,  when   1  6 

not  qnestioned  for  speech,  etc   1  6 

to  be  appointed  to  office   1  6 

oath     office   6 

disloyalty,  disqnalifies,  etc  I4th  am. 

&BPKIEVBS 

preeident  may  grant   2  2 

REPRISALS 

congress  may  grant  letters   1  8 

rtites  prohibited  from  granting   1  10 

RBPtTBUOAK 

form  of  government  guaranteed   4  4 

RESIGNATION 

of  president,  etc.,  vice  president  nctn   2  1 

aeaaton,  how  vacancy  supplied          1  8 

BBBOLimON 

order,  etc.,  requires  approval,  when. .  1  7 
REVENTTB 

bills  to  raise,  to  originate  in  honse  1  7 
BiaBTB 

of  petition  lat  am. 

reserved  to  people  9th  am. 

security  of  person,  etc  4th  am. 

not  granted,  reserved  10th  am. 

penoDD  accnsed  of  crime  Kth  am. 

trial  brjnrr  7th  am. 


RULBS  ART.  Sec. 

of  congress,  how  determined   1  5 

SSAROHBS 

unreasonable,  prohibited  4th  am. 

SENATE 

composed  of  two  senators  from  each 
state    1  3 

jndge  of  election  and  returns,  etc          1  5 

vice  president,  president  of.   1  8 

president  pro  tem.  of   1  8 

to  determine  rules,  etc   1  o 

to  keep  and  publiith  journal   1  5 

power  to  punish  members   1  6 

to  tiy  all  impeachments.   1  8 

to  advise  treaties  and  appointments. . .    2  2 

states  have  equal  suffrage  in   5 

choose  vice  president,  when  12th  am. 

not  questioned  for  speech,  etc   1  6 

hold  other  oflice   1  ii 

chosen  elector   2  1 

disloyalty  disqualifies,  etc  14th  am. 

SJUHVITUUB 

previous  condition  of  15th  ara. 

involuntary,  prohibited,  exception, 

I3th  am. 

SILVBR  AND  OOIiD 

legal  tender  by  states   1  10 

SLAVSIBY 

prohibited  18th  am. 

SLAVES 

no  payment  for  loss,  etc  14th  am. 

SOLDIERS 

not  to  be  quartered,  etc  8rd  am. 

SPEAKER 

of  house,  choosing   1  2 

SPEECH-PRESS 

freedom  of  1st  am. 

STATES 

entitled  to  representation   1  2 

two  senators  from  each   1  *2 

equal  suffirage  in  senate   o 

regulate  election  of  senators,  etc   1  4 

to  till  vacancies  in  senate   1  9 

honse   1  2 

oath  to  officers  of   6 

powers  reserved  10th  am. 

citizens,  privileges,  etc   4  2 

congress  to  regulate  commerce   I  tt 

prescribe  proving  records 

of.   4  1 

admit  new  states   4  8 

right  to  republican  government   i  4 

protection  ,   4  4 

to  choose  electors   %  1 

action  against,  jurisdiction  llth  am. 

amendments  to  constitution   5 
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STATES— Concluded.  art.  Sec. 

not  to  make  treaties,  etc   1  10 

grant  letters  of  marque   1  10 

coin  money   1  10 

emit  bills  of  credit   1  10 

make  other  than  gold  or  silver 

tender   1  10 

pass  bills  of  attainder   I  10 

pass  ex  post  facto  laws   1  10 

pass  laws  impairing  obligation  of 

contracts   1  10 

grant  titles  of  nobility   I  10 

lay  duties,  except,  etc   1  10 

keep  troops,  etc   1  10 

agreements  with  other  states ...  1  10 

engage  in  war   1  10 

pay  claims  for  slares  14th  am. 

debts  incurred  to  aid  rebellion,  Htham. 

exports  aot  to  be  taxed   1  9 

no  preference  given  to  portfl   1  9 

futh  and  credit  given  to  acts,  etc   4  1 

deliver  np  fugitives  from  justice   4  2 

STTPBEME  OOUBT 

appointment  of  judges   2  2 

compensation  and  tenure   B  1 

jurisdiction   S  2 

SUPBOMB  LAW 

of  the  land,  what  is   6 

TAX 

congress  may  impose   1  8 

not  lud  on  exports    1  9 

capitation  and  direct  taxes   1  9 

direct  tax,  how  apportioned, 

14th  am.,  sec.  2,  1  2 

TENDER 

what  legal,  for  debts,  etc   1  10 

TERBITOB'Z' 

congress  to  make  rules  for   4  8 

TEST 

no  religious  test  required . . . :   6 

TITliE  OP  NOBUjITT 

congress  not  to  grant   1  9 

consent  of  congress  to  accept   1  9 

not  granted  by  states   1  10 

TOimAaE  DDTY 

Ktates  not  to  impose   1  10 

TREASON 

defined.   3  3 

conviction  for,  when   3  3 

congress  to  declare  punishment   3  3 

removal  from  office  for.   2  4 

TREASURY 

money  drawn  on  appropriations   1  9 


I  TREATIES  ABT.Suf. 

president  to  make,  advice,  etc   2  *2 

states  not  to  make   1  10 

judicial  power  extends  to   8  2 

part  of  the  supreme  law   6 

TRIAL 

by  jury  6th  am.,  7th  am.,  8  '> 

of  impeachments   1  i 

TRIBtrNAI£ 

inferior,  congress  may  create   I  8 

TROOPS 

states  not  to  keep   1  10 

VAOANOIE8 

in  office  of  president   2  1 

representatives  in  congress   1  2 

senators   l  8 

during  recess  of  senate    1  2 

VETO 

power  of  president   1  7 

VIOB  mESIDBKT 

term  of  office   2 

who  eligible  to  office  12th  am.,  2 

to  vote  in  case  of  tie   1 

to  preside  at  electoral  count,  12th  am.,  '2 

impeacliment   2 

removal,  death,  etc   2 

when  chosen  by  senate  12th  am. 

to  discharge  l^e  duties  of  president, 
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ENABLING  ACT 


AS  ACT  to  enable  the  people  of  Utah  tu  ronn  s  Coniititntion  and  State  (tovernment,  and  tu  be  admitted 
into  the  Union  on  an  eqnal  footing  vith  the  Original  StateM. 

■ 

Formation  of  state  authorized.  Be  it  etiaeted  by  the  Senate  atid  Hcyune 
9f  Ittpre*entatire«  of  the  United  Utate'*  of  America  in  OtngreMtt  assembled,  That  the 
inhabitftntH  of  all  that  part  of  the  area  of  the  United  States  now  oonntituting  the 
territOT}'  of  rtah.  as  at  present  doMribed.  may  become  the  state  of  Vtah,  as  here- 
inafto'  provided. 

Sec.  2.    [Convention.    Electors.    Delegates.  Apportionment. 
Electi(m.]    That  all  male  eitisiens  of  the  Unite<l  States  over  the  age  of  twent^^- 
one  years  who  have  resided  in  said  territory'  for  one  year  next  prior  to  such  elec- 
I  tion  are  hoeby  authorized  to  vote  for  and  choose  delegates  to  foi-m  a  convention 
in  said  territor}-.    Hnch  del^pites  shall  possess  the  qnalifications  of  such  electors : 
and  the  aforesaid  convention  shall  consist  of  one  hnndred  and  seven  delegates, 
apportioned  among  the  several  counties  within  the  limits  of  the  proiM)sed  state 
ae  follows:  Beaver  county,  two  delegates;  Box  Elder  county,  four  delegates: 
Cache  comity,  eight  deh'gatcs:  Davis  (wunty,  three  delegates;  Emery  county. 
Aree  delegates :  Gai*field  ci)unty.  one  delegate;  Grand  countj'.  one  delegate;  Iron 
coant^'.  one  delegate:  Juab  county,  three  delegates;  Kane  county,  one  del^ate; 
.   Millard  county-,  two  delegates:  Morgan  oonnty,  one  delegate;  Piiite  county,  one 
!   delate;  Bich  county,  one  delegate:  Salt  Xsike  (bounty,  twenty-nine  delegates, 
thuB  apportioned,  to-wit:  Salt  Lake  City,  first  precinct,  four  delegates;  second 
precinct,  six  del^;ates :  third  precinct,  five  delegates :  fourth  precinct,  three  dele- 
gates; fifth  precinct,  three  delegates;  all  other  precincts  in  said  county  outside 
I    of  Salt  Lake  City,  eight  delegates;  San  Juan  county,  one  delegate;  San  Pete 
;    eoimt)',  seven  delegates;  Sevier  coxmty.  three  delegates;  Summit  county,  four 
1   delegates;  Tooele  count>-,  two  delegates;  Uintah  county,  one  delegate;  Utah 
i   count}*,  twelve  delegates:  Wasatch  county,  two  del^i^tes;  AVashington  count}-. 
I   two  delates ;  AVayne  county,  one  del^^ate,  and  AVeber  coiuity,  eleven  del^ates : 
I  and  the  governor  of  said  tenitory  shall,  on  the  first  day  of  August,  eighteen 
I    hnndred  and  ninety-four,  issue  a  proclamation  oixlering  an  ele(*tion  of  the  dele- 
ffAe»  aforesaid  in  said  territory,  to  l)e  held  on  the  Tuesday  next  after  the  first 
Monday  in  November  following.    The  l>oard  of  commissi  on  ei-s  known  as  the 
I'teh  Commission  is  hereby  authorize<l  and  rc<iuire<l  to  cause  a  new  and  complete 
j   registration  of  votei-s  of  said  ten-itory  to  be  mafle  under  the  provisions  of  the 
Uwa  of  the  UnitcMl  States  and  said  territory.  ex<'ept  that  the  oath  required  for 
regiiftration  under  said  laws  shall  he  so  modified  as  to  test  the  qualifications  of 
the  electors  as  prescribe^l  in  this  act.  sucli  new  r^stratioii  to  lie  made  bs  nearly 
•tmrormable  with  the  provisions  of  such  laws  as  may  U';  and  such  ele<'tion  for 
delfgates  Hhall.  be  inducted,  the  returns  made,  the  result  ascertained,  and  the 
i^ficate  of  persons  elected  to  such  (*onvention  issuwl  in  tlie  same  manner  as  is 
prescribed  by  the  laws  of  said  territory  regulating  elections  therein  of  members 
of  the  l^ttlature.    Persons  [assessing  the  qualifications  entitling  them  to  vote 
(or  delegates  under  this  act  shall  l>c  entitle*!  to  vote  on  the  ratification  or  rejec- 
tion of  the  constitution,  imder  such  rules  or  r^ulati<ms  as  said  ctmveuticm  may 
P«8cribe,  not  in  conflict'  with  this  act. 

lender  Uie enabling  iu4,  woDiPti  Hn- ntit  entitltHi  an  the.  conHtilutional  flrction:  nor  dotft  the  eu- 
^iiAr  on  thp  ratification  or  rpjwtioii  (if  the  coii-  ahlinK  ai-t  cniifcr  on  the  pe<ipli'  cif  tin-  t<Tritory 
*tilotioii:  nor  are  they  i"ntitle<l  to  voti-  h1  thi-  elcc-  power  t<j  fix  thi-  qiitilificatioiiK  of  i-lootors  for  Btnt*- 
^  ^  »t»te  officcn)  U*  tako  plan-  on  t\w  snnie  <luy     officcn.    AitderMm  v.  Tyree,  1^  V.  129:  42  P.  201. 
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Skc.  3.  [Meeting  of  convention.  Ordinance  to  be  incorporated  in 
constitution.]  That  the  delegates  to  the  eonventioij  thus  elected  shall  meet  at 
the  seat  of  government  of  said  territory  on  the  first  Monday  in  March,  eighteen 
hundred  and  ninety-five,  and,  after  oi^nizatioh,  shall  declare  on  behalf  of  the 
I>eople  of  said  proposed  stat«  that  they  adopt  the  constitution  of  the  Vnited 
States,  whereupon  tlie  said  convention  shall  be,  and  is  hereby,  authorized  to 
form  a  constitution  and  state  government  for  said  proposed  stat'e. 

The  constitution  shall  be  republican  in  form,  and  make  no  distinction  in  civil 
or  (X)litical  rights  on  account  of  race  or  color,  except  as  to  Indians  not  taxed, 
and  not  to  be  repugnajit  to  the  Constitution  of  the  United  States  and  the  princi- 
ples of  the  Declaration  of  Independence.  And  said  convention  shall  provide  by 
owlinance  irrevocable  without  the  consent  of  the  I'nited  States  and  the  people 
of  said  state — 

First.  That  perftKi:'  toleration  of  religious  sentiment  sliall  be  secured,  and 
that  no  inhabitant  of  said  state  shall  ever  be  molested  in  person  or  property  on 
af'count  of  his  or  her  mode  of  religious  worship ;  Provided,  That  polygamous  or 
plural  man-iages  are  forever  prohibited. 

Second.  That  the  people  inhabiting  said  proposed  state  do  a^ee  and  declare 
that  the}'  forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thei-eof;  and  to  all  lands  lying  within  said  limits 
owned  or  held  by  any  Indian  or  Indian  tribes;  and  that  until  the  title  thereto  shall 
have  been  extinguished  by  the  United  States,  the  same  shall  be  and  I'eraain  sub- 
ject to  the  disposition  of  the  I'nited  States,  and  said  Indiui  lands  shall  remain 
imder  the  alisolute  jurisdiction  and  control  of  the  congress  of  tbe  X'nite<1  States; 
that  the  lands  belonging  to  citizens  of  the  United  Stat^  residing  witliout  the  said 
state  shall  never  be  taxed  at  a  higher  rate  than  the  lands  belonging  to  residents 
thereof;  that  no  taxes  shall  be  imposed  by  the  state  on  lands  or  pi-operty  therein 
belonging  to  or  which  may  hereafter  be  purchased  by  the  United  States  or  reserved 
for  its  use;  but  nothing  herein,  or  in  the  ordinance  herein provide<l  for,  shall  pre- 
clude the  said  state  from  taxing,  as  other  lands  are  taxed,  any  lands  owne<l  or 
held  by  any  Indian  who  bafl  severed  his  tribal  relations  and  has  obtained  from  the 
United  States  or  from  any  person  a  title  thereto  by  patent  or  other  grant,  save 
and  except  such  lands  as  have  been  or  may  be  granted  to  any  Indian  or  Indians 
under  any  act  of  congress  containing  a  provision  exemp^ng  the  lands  thus 
granted  from  taxation ;  but  said  ordinance  shall  provide  that  all  such  lands  shall 
be  exempt  from  taxation  by  said  state  so  long  and  to  such  extent  as  such  act  of 
congress  may  prescribe. 

Third.  That  the  debts  and  liabilities  of  said  territory,  under  authoritj'  of 
the  legislative  assembly  thereof,  shall  be  assumecl  and  paid  by  said  state. 

Fourth.  That  provision  shall  be  made  for  the  establishment  and  maintenance 
of  a  system  of  public  schools,  which  shall  be  open  to  all  the  children  of  said  state 
and  free  from  sectariait  control. 

Irrevocnblc  ordinRiicc.  Cun.  art.  3.  U.  S.  property  sec.  4.  System  of  public  BchaolHpmvidcd,  (.'on.  art. 
fxemptwl  from  taxation,  t.'oii.  art,  3;  art.  13,  set.  3.  3;  art,  10,  sec.  1.  ProviBion  for  eubmitling  consti- 
Liabifitieii  of  ttMrritory  iiBiHiiiu>d.  ('on.  art.  3;  art.  'M,     tutton  to  people,  Con.  art.  'M,  sec.  14. 

Sec.  4.  [Vote  on  Ctoneititution.  Canvass.  Proclamation.  Admis- 
sion.] That  in  case  a  constitution  and  state  government  shall  be  forme<l  in  compli- 
ance with  the  provisions  of  this  act.  the  ranvention  forming  the  same  shall  provide 
by  onlinance  for  submitting  said  constitution  to  the  people  of  said  state  for  its  rati- 
fication or  reje<'tion.  at  an  election  to  be  held  on  the  Tuesday  next  after  the  first 
Monday  in  Novenilx-r.  eighteen  hundred  and  ninety-five,  at  which  election  the 
(|ualified  voters  of  said  pn>j>0HtHl  state  shall  vote  directly  for  or  against  the  pro- 
posed constitution,  and  for  or  against  any  provisions  separately  Hubmitt<Hl.  The 
r«tum  of  said  election  shall  be  made  to  the  said  Utah  Coinmismon,  who  shall 
<'ause  the  same  to  be  canvassed,  and  if  a  majorit>'  of  the  votes  cast  on  that  ques- 
tion shall  be  for  the  constitution,  shall  certify  the  result  to  the  president  of  the 
United  States,  togctlier  with  a  statement  of  the  votes  cast  thereon,  and  upon 
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separate  articles  or  propositions,  and  a  iiopy  of  said  (institution.  articleK,  prop- 
osition, and  ordinances.  And  if  the  constitution  and  government  of  said  pi-o- 
posed  state  are  republican  in  form,  and  if  all  the  provisions  of  this  act  liave  been 
complied  with  in  the  formation  thereof,  it  shall  be  the  diit>'  of  the  president  of 
the  United  States  to  issue  his  proclamation  announcing  the  result  of  said  election, 
antUthereupon  the  proposed  state  of  I'tah  shall  be  deemed  admitted  by  congress 
into  the  Union,  under  and  by  virtue  of  this  at^t,  on  an  e([iial  footing  with  the 
original  states,  from  and  after  the  date  of  said  pi-oc^laniation. 
WomeD  not  entitled  to  vote  at  flrst  election.   Andenon  v.  Tyrve,  U  U.  129;  42  P.  201. 

Sec.  5.  [Congpressman.  Time  of  election  of  state  offlcere.  Terri- 
torial officers  to  continue.]  That  until  the  next  general  census,  or  until  other- 
wise provided  by  law,  said  state  shall  be  entitled  to  one  representative  in  the 
house  of  repi-esentatives  of  the  United  States,  which  representative  in  the  Fifty- 
fonrth  congress,  together  with  the  governor  and  other  oliicers  provided  for  in 
said  constitution,  may  be  elected  on  the  same  day  of  the  election  for  the  atloption 
of  the  constitution;  and  until  said  state  officers  are  elect«l  and  qualified  under 
theprovifflons  of  the  constitntion,  and  the  state  is  admitted  into  the  Union,  the 
territorial  oflficers  shall  continue  to  discharge  the  duties  of  the  respective  offices 
in  said  territory. 

Provision  for  cuntiuuaiitx  yf  territorial  ofGcen*,  Con,  art.  84,  wi-.  10. 

8ec.  6.  [Land  grant  for  common  schools.]  That  u[>on  tlie  admission 
of  said  state  into  1^  Union,  sections  numbei-ed  two,  sixteen,  thirty-two,  and  thirty- 
nz  in  every  township  of  said  proposed  state,  and  where  such  sections,  or  any 
partB  thereof,  have  berai  sold  or  otherwise  disposed  of  by  or  under  the  authority* 
of  any  act  of  congress,  other  lands  equivalent  ther(>t4).  in  l^!»l  subdivisions  of  not 
1«88  than  one  quarter  section,  and  as  contiguous  as  may  l)e  to  the  section  in  lieu 
of  which  the  same  is  taken,  are  hei-ebj-  gi-anted  to  said  stat*!  for  the  support  of 
common  schools,  such  indemnity  lands  to  l>e  selected  within  said  stat«  in  such 
manner  a«  the  legislature  may  pro\'ide,  with  the  appi-oval  of  the  seci-etarj-  of  the 
interior;  prodded,  that  the  second,  sixteenth,  thirty-second,  and  thirty-sixth 
seftions  embraced  in  permanent  reservations  for  national  pui'p«)seB  shall  not,  at 
any  time,  be  subject  to  the  grants  nor  to  the  indemnity''  provisions  of  this  a<*t. 
Dor  ^all  au}'  lands  embraced  in  Indian,  military,  or  other  reservations  of  any 
character  be  subject  to  the  grants  or  to  the  indemnit}'  provisions  of  this  act  until 
the  reservation  shall  have  been  extinguished  and  such  lands  1)e  restored  to  and 
become  a  part  of  the  public  domain. 

PoMic  school  fund.  Cun.  art.  10,  sem.  3,  0,  7;  art.  20, 

Sec.  7.  [Land  grant  for  public  buildings.]  That  upon  the  admistdon 
<rf  said  state  into  the  Union,  in  accordance  with  the  provisions  of  this  act,  one  hun- 
dred sections  of  the  unappropriated  lands  within  said  state  to  Ix;  selected  and 
located  in  legal  subdivisions,  as  provided  in  section  six  of  this  act,  sliall  l>e,  and 
Me  hereby,  granted  to  said  state  for  the  purpose  of  erec^ting  public  buildings  at 
the  ciqtital  of  said  state,  when  permanently  locateil,  for  legislative,  extHrutive. 
and  judicial  purposes. 

Sec.  «.  [Land  grant  to  university  and  agricultural  college.  Per- 
manent fund.]  That  lands  to  the  extent  of  two  townships  in  (juantit}'.  author- 
ized by  the  third  section  of  the  act  of  February  twenty-one.  eighteen  hundre<l  and 
fifty-five,  to  Ije  reserved  for  the  establishment  of  the  rniversity  of  I'tah.  are 
hereby  granted  to  the  state  of  Utah  for  university  purposes,  to  hehl  and  used 
ID  accordance  with  the  provisions  of  this  section ;  and  any  {mrtions  of  saiil  lands 
that  may  not  have  been  selected  by  said  territory  may  be  8ele<>ted  by  said  state. 
That  in  addition  to  the  above,  one  hundred  and  ten  thousand  acres  of  land,  to  be 
selected  and  located  as  provided  in  the  foregoing  section  of  this  act.  and  including 
all  saline  lands  in  said  state,  are  hereby  granted  to  said  st<ate.  for  the  use  of  said 
univenaty.  and  two  hundred  thousand  acres  for  the  use  of  an  agriciUtaBal  col- 
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lege  therein.  That  the  proceeds  of  the  sale  of  said  lands,  or  any  poi'tion  thereof, 
shall  constitute  permanent  funds,  to  be  safely  invested  and  held  by  said  state,  md 
the  income  thereof  to  be  used  exclusively  for  the  purposes  of  such  university'  and 
agricultural  college,  respectively. 

UniveTBitr  and  sgricaltnral  college  funds.  Con.  art.  10.  sec.  5;  art.  20,  sec.  1. 

Sfx:.  9.    [Five  per  cent  of  sales  of  public  lands  granted  to  schoc^.] 

Tliat  five  per  centum  of  the  proceeds  of  the  sales  of  public  lands  lying  within  said 
state,  which  shall  be  sold  by  the  United  States  subsequent  to  the  admission  of 
said  state  into  the  Union,  after  deducting  all  the  expenses  incident  to  the  same, 
shall  be  paid  to  the  said  state,  to  be  used  as  a  permanent  fund,  the  interest  of 
which  only  shall  be  expended  for  the  support  of  the  common  schools  within  sfud 
8tat«. 

Sec.  10.  [Permanent  school  fund.  Lands  granted  not  subject  to 
entry  under  laws  of  U.  S.]  That  the  proceeds  of  lands  herein  granted  for 
educational  purposes,  except  as  hereinafter  otherwise  provided,  shall  constitute  a 
permanent  school  fund,  the  interest  of  which  only  shall  be  expended  for  the  suj)- 
port  of  said  schools,  and  such  land  shall  not  be  subject  to  pre-emption,  homestead 
entrj-,  or  any  other  entry  under  the  land  laws  of  the  United  States,  whether  sur- 
veyed or  unflurveyed,  but  shall  be  surveyed  for  school  purposes  only. 

Perpetaal  edacatlonal  ftinds.  Con,  art.  10,  nees.  3,  6,  7;  art  90,  sec.  1. 

Sec-.  11.  [Schools,  colleges,  and  university  must  remain  under 
state  control.]  The  schools,  colleges,  and  university  provided  for  in  this  act 
shall  forevOT  remain  under  the  exclusive  control  of  said  state,  and  no  part  of  the 
proceeds  arising  from  the  sale  or  disposal  of  any  lands  herein  granted  for  educa- 
tional purposes,  or  of  the  income  thereof,  shall  be  used  for  the  support  of  any  sec- 
tarian or  denominational  school,  college,  or  university. 

state  (wntrol  of  schools,  Con.  art.  8;  art.  10,  sec,  1.     from  granting  tud  to  sectarian  HChoolit,  Con.  art.  1, 
Funds  perpetnated  to  nses  for  which  granted,  Con.     sec.  4;  art.  10,  sec  18. 
art.  10,  sees.  8,  S,  7;  art.  20,  eec  1.   State  prohibited 

Sec.  12.  [Other  land  grants.  Enumeration.  Penitentiary  granted.] 

That  in  lieu  of  the  grant  of  land  for  purposes  of  internal  improvement  made  to 
new  Htates  by  the  eighth  section  of  the  act  of  September  fourth,  eighteen  hundi^ 
and  fortj'-one,  which  section  is  hereby  repealed  as  to  said  state,  and  in  lieu  of  any 
claim  or  demand  by  the  state  of  Utah  under  the  act  of  September  twenty-eighth, 
eighteen  hundred  and  fifty,  and  Hection  twenty-four  hundred  and  seventy-nine  of 
the  Revised  Statutes,  making  a  grant  of  swamp  and  overflowed  lands  to  certain 
states,  which  gi*ant,  it  is  hereby  declared,  is  not  extended  to  said  state  of  Utali, 
the  following  grant-s  of  land  are  hereby  made  to  said  state,  for  the  purposes  indi- 
cated, namely: 

For  the  establishment  of  permanent  water  reservoirs  for  irrigating  purposes, 
five  hundred  tliousand  acres;  for  the  establishment  and  maintenance  of  an  insane 
a«yhim,  one  hundred  thousand  acres ;  for  the  establishment  and  maintenance  of 
a  Kchool  of  mines  in  connection  with  the  university,  one  hundred  thousand  acres; 
for  the  establishment  and  maintenance  of  a  deaf  and  dumb  asylum,  one  hundred 
thousand  acres;  for  the  establishment  and  maintenance  of  a  reform  school,  one 
hundred  thousand  acres;  for  establisliment  and  maintenance  of  state  normal 
schools,  one  hundred  thousand  acres ;  for  the  cHtabliehment  and  maintenance  of 
an  institution  for  the  blind,  one  hundred  tliousand  acres ;  for  a  miners'  hospital 
for  (lisabled  miners,  fifty  thousand  acres.  The  United  States  penitentiary-  near 
Sfilt  Lake  C^ty  and  all  lands  and  appui-tenances  connected  therewith  and  set  apart 
and  rcserveil  therefor  are  hereby  granted  to  the  state  of  Utah. 

The  said  state  of  I'tah  shall  not  be  entitled  to  any  further  or  other  grants  of 
land  for  any  purpose  than'  a£  expressly  provided  in  this  act ;  and  the  lands  graute<l 
by  this  section  shall  I>e  held,  appropriated,  and  disposed  of  exclusively  for  the 
pui-poses  herein  mentioned,  in  such  manner  as  the  It^^slature  of  the  state  may 
provide. 

Tjand  grants  held  for  purposes  proscribed,  C^on.  art.  10,  seoi.  3,  .>,  7;  art.  20,  ser.  1. 
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Sec.  13.  [Selection  of  lands  granted.]  That  %U  laud  granted  in  quantity 
or  ati  indemnity  by  this  act  ehaXL  be  selected,  under  the  direction  of  the  Hccreta-rj' 
of  the  interior,  from  the  uni^propriated  public  landn  of  the  United  States  within 
the  limits  of  the  said  state  of  Utah. 

Sec.  14.  [U.  S.  district  and  circuit  courts.  U.  S.  attorney  and  mar- 
shal Term  of  court.  Jurors.]  That  the  state  of  Utah  shall  constitute  one 
judicial  district,  which  shall  be  called  the  district  of  Utarh,  and  the  circuit  and  dis- 
trict courts  thei«of  shall  be  held  at  the  capital  of  this  state  for  the  time  being. 
The  jndge  of  said  district  shall  i^eceive  a  yearly  salary  of  five  thoosand  dollars, 
payable  monthly,  and  shall  reside  in  his  (listrict.  There  shall  be  appointed  clerks 
of  md  courts,  who  shall  keep  their  offices  at  the  capital  of  said  state.  There 
shall  I)e  appointe<l  for  said  district  one  district  judge,  one  Unite<l  States  attorney,. 
wA  oue  United  States  marshal.  The  r^ular  terms  of  said  courts  shall  be  held 
at  tlie  place  afoi^esaid  on  the  first  Monday  in  April  and  the  first  Monday  in 
November  of  each  year.  For  judicial  purposes,  the  district  of  Utah  shall  be 
a^hed  to  the  eighth  judidid  ciivuit,  and  only  one  grand  jury  and  one  petit  jury 
shall  be  summoned  in  both  of  said  court**. 

Sec.  1.5.  [Powers,jurisdiction,anddutiesof U.S.courtsandjudges.] 
That  the  circuit  and  (fistrict  courts  for  the  district  of  Utah  and  the  judges 
tfiereof.  respectively,  shall  possess  the  same  powers  and  jurisdiction  and  perform 
the  same  duti^  possessed  and  i-equired  to  be  perfoi-med  by  the  other  circuit  and 
^strict  courts  and  judges  of  the  Ignited  States,  and  shall  be  governed  by  the  same 
IsTR  and  r^ilations. 

Sec.  16.  [Duties  of  U.  S.  marshal,  attorney,  and  other  officers. 
Feee  and  compensation.]  That  the  mai'shal,  district  attorney,  and  clerks  of 
the  circuit  and  distiict  coui'ts  of  the  said  district  of  Utah,  and  all  other  offi^^ers  and 
other  persons  performing  duty  in  the  administration  of  justice  therein,  shall  sev- 
nally  possess  the  powers  and  perform  the  duties  lawfully  possessed  and  required 
to  be  performetl  by  similar  officei-s  in  other  districts  of  the  United  States,  and 
shall,  for  the  services  they  may  perfonn.  i-eceive  the  same  fees  and  compensatiim 
•llowed  by  law  to  other  similar  offieeivand  persons  performing  similar  duties. 

Sec.  17.  [Transfer  of  causes.  Appeals.  Succession  to  territorial 
coorta]  That  the  oonventimi  herein  provided  for  shall  have  the  power  to  provide. 

ordinance,  for  the  transfer  of  actions,  cases,  proceedings,  and  matters  pending 
in  the  Bupi-cme  oi-  district  court«  of  the  territorj"  of  Utah  at  the  time  of  the  admis- 
sion of  the  said  state  into  the  X'nion,  to  such  courts  as  shall  be  established  under 
the  constitution  to  be  thus  fomied,  or  to  the  circuit  or  district  court  of  the  I'nited 
!*tates  far  the  district  of  Utah:  and  no  indictment,  action,  or  proceeding  shall 
abate  by  reason  of  any  change  in  the  courts,  but  shall  be  i)ro<'eede<l  with  in  the 
*tate  or  I'nited  States  c(»urt«  acxroi-ding  to  the  laws  thereof,  respectively.  That 
all  cases  of  appeal  or  writ  of  error  heietofoie.  prosecuted  and  now  pending  iu  the 
wpreme  «>urt  of  the  I'nited  States  uiwn  any  record  from  the  supreme  court  of  said 
twritory,  or  that  may  hereafter  lawfully  be  prosecuted  upon  any  record  fn>m 
«id  court,  may  be  heard  and  dotei-mine<l  by  said  supreme  court  of  the  United 
!^cs;  and  the  mantiate  of  execution  or  of  further  proceedings  shall  be  directed 
hy  the  supreme  court  of  the  I'nited  States  to  the  cii-cuit  or  district  court  hereby 
wtabliehwl  within  the  said-  state  from  or  to  the  supreme  court,  of  such  stjite,  as 
the  nature  of  the  case  may  re<|uire.  And  the  circuit,  district,  and  state  c(mi-ts 
herrin  named  fthall,  respe<?tively.  be  the  successors  of  the  supreme  court  of  the 
t^tory  as  to  all  such  cases  arising  within  the  limits  embraced  within  the  juris- 
of  such  courts,  respectively,  with  full  power  to  proceed  with  the  same, 
and  award  mesne  or  final  process  therein;  and  that  from  all  judgments  an<l 
''wTees  of  the  supreme  court  of  the  territory,  mentioned  in  this  act,  in  any  case 
'nnng  within  the  limits  of  the  proposed  state  prior  to  admission,  the  parties  to 
^h  jodgment  Khali  have  the  same  right  to  prosecute  appeals  and  writs  of  eri'or 
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to  the  supreme  court  of  the  United  States  as  they  Rhall  have  had  by  the  law 
prior  to  the  admiasicm  of  said  state  into  the  Union. 

Tnuufer  of  canaea,  etc.,  provided,  Con.  art.  24,  sees.  6-9. 

Sec.  18.  [Appropriation  for  convention.]  That  the  sum  of  thirty  thou- 
sand dollars,  or  so  much  thereof  as  ma3'  be  necessary,  is  hei-eby  appropriated  out 
of  any  money  in  the  treasury  not  otherwise  appropriated  to  tvdd  territory  for 
defraying  the  expenses  of  said  convention  and  for  the  payment  of  the  membert* 
thereof,  under  the  same  rules  and  reftulations  and  at  tlie  same  rates  as  are  now 
provided  by  law  for  the  payment  of  the  territorial  l^slatnre. 

Sec.  19.  [Election  of  state  ofBcers.  Representative.  U.  S.  senators. 
State  government.  Territorial  and  U.  S.  laws.]  Tliat  the  <on«titutional 
convention  may,  by  ordinance,  provide  for  the  election  of  officei's  for  a  full 
state  government,  including  members  of  the  l^slature  and  reprtwntative  in  the 
fifty-fourth  congress,  at  the  time  for  the  election  for  the  ratification  or  rejection 
of  the  constitution;  but  the  said  state  government  shall  remain  in  abeyance 
until  the  state  shall  be  admitted  into  the  Union  as  proposed  by  this  act.  In  case  the 
constitution  of  said  state  shall  be  ratifie<1  by  the  people,  but  not  otherwise, 
the  legislature  thereof  may  assemble,  organize,  and  elect  two  senators  of  the 
United  States  in  the  manner  now  prest^ribed  by  the  laws  of  the  T  nited  Stetes ;  and 
the  governor  and  secretary  of  state  of  the  proposed  state  shall  certify  the  election 
of  the  senators  and  representative  in  the  manner  required  by  law.  and  when  such 
state  is  admitted  into  the  Union,  as  providetl  in  this  act,  the  senators  and  repre- 
sentatives shall  be  entitled  to  be  admitted  to  seats  in  congress,  and  to  all  rights 
and  privil^es  of  senators  and  representative8  of  other  states  in  the  congi^ess  of  tlie 
Ignited  Htatee;  and  the  state  government  formed  in  pursuance  of  said  constitution, 
as  provided  by  the  constitutional  convention,  shall  proceed  to  exeivise  all  the  fnnc- 
tions  of  state  officers ;  and  all  laws  in  force  made  by  said  territory  at  the  time  of 
its  admission  into  the  Union  shall  be  in  force  in  said  state,  except  as  modifiecl  or 
changed  by  this  act  or  by  the  constitution  of  the  state;  and  the  laws  of  the 
.  United  States  shall  have  the  same  force  and  effect  within  the  said  state  as  elne- 
where  within  the  United  States. 

Election  of  state  officers  provided  for.  Con.  «rt.  S4,  nmh.  11.  12.   Territorial  tawK  nmttnued  In  force. 
Con.  art.  24i,  aec.  .2. 

Sec.  20.  [Repealing  clause.]  That  all  acts  or  parts  of  act«  in  conflict 
with  the  provisions  of  this  act,  whether  parsed  by  the  legislatwe  of  said  territorj- 
or  by  congress,  are  hereby  repealed. 

Approved,  July  16,  ISfU. 
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CONSTITUTION 

op  THK 

STATE  OF  UTAH. 


Preamble. 

Orateful  to  Almightj'  God  for  life  and  liberty,  we,  the  people  of  I'tali,  in 
order  to  secure  aud  perpetuate  the  principles  of  free  government,  do  oi-dain  and 
«(tftbli8h  thiB 

CONSTITUTIOX. 


ABTIOLB  L 

DECLARATION  OF  RIGHTS. 

Section  1.  [Inherent  and  inalienable  rights.]  All  men  have  the  inher- 
ent and  inalienable  right  to  enjoy  and  defend  their  lives  and  liberties;  to  acquire, 
possetw  and  protect  property ;  to  worship  according  to  the  dictates  of  their  con- 
sriencefl :  to  assemble  peaceably,  protest  against  w^rongs,  and  petition  for  redress 
of  grievances ;  to  communicate  freely  their  thooghtB  and  opinions,  being  re«pon- 
!<ible  for  the  abuse  of  that  right. 

Tolemtion  of  rcligioUK  sentiment,  Hit.  1 ,  aee.  4:  partisan  qualificatioiM  in  Hchooh  forbidden,  art.  10, 
«rt.  3,  «>c.  1;  Enabling  Act.  sec.  3.    BcUgiows  or     se*-.  12.    Freedom  of  speech,  art.  1,  sees.  11,  15. 

Ski-.  2.  [All  political  power  inherent  in  the  people.]  AH  political 
power  is  inherent  in  the  people ;  and  all  free  governments  are  founded  on  their 
anthoritj-  for  their  equal  protection  and  benefit,  and  they  have  the  right  to  alter 
or  reform  their  government  as  the  public  welfare  may  re<juire. 

Sec.  :i.  [Utah  inseparable  from  the  Union.]  The  State  of  Utah  is  an 
iuHCparable  part  of  the  F«lerai  I'nicm  and  the  Conetituticm  of  the  United  States 
is  the  stipreme  law  of  the  land. 

Sfix'.  4.  [Religious  liberty.]  The  rightu  of  conscience  shall  never  be 
infringe<l.  The  State  shall  make  no  law  respecting  an  establishment  of  religion  or 
pmhilnting  the  free  exereise  thereof;  no  religious  test  shall  he  required  as  a  quali- 
fication for  any  office  of  public  ti-iist  or  for  any  vote  at  any  election ;  nor  shall 
any  person  be  incompetent  as  a  witness  or  iuroi-  (m  account  of  religious  belief  or 
the  abttence  thereof.  There  shall  be  no  unicm  of  Cliurch  and  State,  nor  shall  any 
rhnrch  dominate  the  State  or  intei-fere  with  its  functions.  No  public  money  or 
pmperty  shall  be  appi-opriated  for  oi*  applied  to  any  i-eligious  worship,  exercise 
orinstructi<m,  or  for  tlie  suppoi-t  of  any  ecclesiastical  establishment.  No  proi>erty 
qualification  shall  l)e  i-equired  of  any  person  to  vote  or  hold  office,  except  as  pro- 
vided in  this  Constitution. 

Tulcnition  i>r  reliKiouH  M-ntimetit,  art.  1,  nee.  1;  sfetnrian  <>HtHl)li.slimcnts.  urt.  II).  sec.  13;  Bnablinjc 

an.  :i,  mei:  \:  Knabling  Act,  sec.  3,    ReligioUR  or  .\ct,  !W<-.  3.   ProiHTtyqiialificHtiuns,  when  n-qnired 

partMaii  qnalifications  in  whoolH  forbidden,  art.  10,  of  voter,  art.  .1.  sec.  7:  art.  14,  sec.  3.  Qualifications 

I'i.    Public  money  not  to  be  appropriated  Ut  of  voter  at  Kcneral  election,  art.  4,  sem.  2,  ti. 

Note.— The  text  of  the  constitution  of  Utah  is  a  literal  print  of  the  orlicinnl  on  Die,  except  ua  to  the  black- 
wtter  IIdw  preceding  Kctloni  and  inclotcd  in  brackets. 

(87) 


Digitized  by 


38 


CONSTITUTION  OF  UTAH. 


Art.  1. 


Sec.  5.  [Habeas  corpus.]  The  privilege  of  the  writ  of  hnhetu  corpw  nhaU 
not  be  suspended,  unless,  in  case  of  rebellion  or  invasion,  the  public  safety 
requires  it. 

Sec.  6.  [Kight  to  bear  arms.]  The  people  have  the  right  to  bear  armB 
for  their  security  and  defenne,  but  the  Legislature  may  regulate  the  exercise  of  this 
right  by  law. 

Bec.  7.  [Due  process  of  law.]  No  person  shall  be  <leprived  of  life,  lib- 
erty or  property,  winiout  due  process  of  hiw. 

Dae  course  of  law.  art.  1.  Ht'C.  11.  Holdcn  v.  Hardy,  —  U.       46  P.  756.    A  trial  by 

If  the  power  of  the  legiHlature  to  pom  a  law  is  eifiht  jurors  doc^  uot  violate  thla  sradon.   State  t. 

conceded,  it  cannot  be  said  that  there  i«  any  depri-  Bates,  —  V.  — ;  47  1*.  78, 

vntion  6f  liberty  without  due  process  of  law. 

Sec.  8.  [Offeoses  bailable.]  All  prisoners  sliall  be  bailable  by  suiHcient 
sureties,  except  for  capital  offenses  when  the  proof  is  evident  or  the  presumption 
strong. 

Sec.  9.  [Excessive  bail  and  fines.  Cruel  punishments.]  Excessive 
bail  shall  not  l)e  required ;  excessive  fines  shall  not  be  imposed ;  nor  shall  cruel  and 
unusual  punishments  be  inflicted.  Persons  arrested  or  imprisoned  (<hall  not  be 
treated  witli  unnecessary  rigor. 

Sec.  10.  [Trial  by  jury.]  In  capital  cases  the  right  of  trial  bj-^  jury  shall 
remain  inviolate.  In  courts  of  general  jurisdiction,  except  in  capital  cases,  a  jury 
shall  consist  of  eight  jurors.  In  courts  of  inferior  jurisdiction  a  jury  shall  consist 
of  four  juroi's.  In  criminal  cAsen  the  verdict  shall  l)e  unanimous.  In  civil  case^ 
three-fourths  of  the  jurors  may  find  a  verdict.  A  jury  in  civil  cases  shall  I>e 
waived  unless  demanded. 

This  section  ifl  nut  in  conflict  with  article  six  of  deprive  any  peroun  of  life,  liberty,  or  pro^rty 

the  amendmeutfi  to  the  constitution  of  the  United  without  due  prooMB  of  law,  ^nce  the  power  is  left 

titates,  which  doeii  not  apply  to  trials  under  state  with  the  people  of  Uie  stnte  to  reduce  the  number 

laws,  nor  with  the  first  wction  of  the  fourteenth  of  Jurors.   State  V.  Bates,  —  U.  — ,  47  P.  78.  A 

amendment  tlicrcof,  which  has  no  application  t«  trial  by  eight  jurors  does  not  violate  this  section, 
jury  trials  under  state  laws  in  state  courts  and  doe«  where  the  indictment  charged  murder  in  the  see- 
not  refer  to  the  privileges  and  immunities  of  the  mid  degree,  but  the  offense  as  described  included 
individual  &n  a  citizen  of  the  atate,  and  doett  not  murder  in  the  first  degree.  Id. 

Sec.  11.  [Courts  open.  Bedress  of  usuries.]  All  courtsshall  l)eopen. 
and  every  person,  for  an  injury  done  to  him  in  his  person,  property  or  reputation, 
shall  have  remedy  by  due  course  of  law,  which  shall  be  administered  without 
denial  or  unnecessar}-  delay ;  and  no  person  sliall  be  barred  from  proaec^uting  or 
defending  l>efore  any  tribunal  in  this  State,  by  himself  or  counsel,  any  civil  cause 
to  which  he  is  a  party. 
Due  c»u»e  of  law.  art.  1,  see.  7. 

Sec.  12.  [Rights  of  accused  persons.]  In  criminal  prosecutions  the 
accused  shall  have  the  right  to  appear  and  defend  in  person  and  by  counsel,  to 
demand  the  natui-e  and  ciiuse  of  the  accusation  against  him,  to  have  a  copy 
thereof,  to  testifj'  in  his  own  l)ehalf,  to  be  confi'onted  by  the  witnesses  against 
him,  to  have  compulsory  pi-ocesa  to  compel  the  attendance  of  witnesses  in  his  own 
behalf,  to  have  a  speedy  public  trial  by  an  impartial  jui-y  of  the  county  or  district 
in  which  the  ofFense  is  alleged  to  have  been  committed,  and  the  right  to  appeal  iu 
all  cases.  In  no  instance  shall  any  accused  person,  befoi'e  final  jndgnient.  be 
compelled  to  advance  money  or  fees  to  secuiv  the  rights  herein  guaranteed.  The 
accused  sliall  iu»t  be  compelled  to  give  evidence  against  Iiimself ;  a  wife  shall  uot 
be  compelled  to  testify  against  her  husband,  nor  a  husband  against  his  wife,  nor 
shall  any  person  \ye  twice  put  in  jeopardy  for  the  same  offense. 

Actions  muat  be  tried  in  cnunty  where  theyarise.  tiim,  and  a  person  found  guilty  of  murder  in  the 

art.  8,  sec.  5.    Appeals,  art.  S,  sec.  9.    Appeal  to  dis-  iKK'ond  degree  under  an  indictment  upon  which  he 

trict  court,  decision  final,  art.  8,  .sec.  9.  might  have  lieen  convicted  of  murder  in  the  flrrt 

The  statute  provided  tliat  "  tlie  granting  of  a.  degree,  whicli  verdict  had  l>een  set  aside  on  his  own 

new  trial  places  the  parties  in  the  same  position  as  motion,  might  again  be  put  to  trial  for  all  the 

if  no  trial  bad  been  had; "  Mil,  such  statute  is  not  oflensea  charged  in  the  indictment.    State  v.  Kess- 

repugnant  to  section  12  of  article  1  of  the  constitu-  ler,  —  U.  — ;  40  P.  29S. 
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Sec.  13.    [ProBecution  by  information  or  indictment.   Grand  jury.] 

Offenses  heretofore  required  to  prosecuted  by  indietiiient,  shall  be  prosecuted 
by  information  after  examination  antl  commitment  by  a  magistrate,  unless  the 
examination  be  waived  by  the  accused  with  the  consent  of  the  State,  or  by  in<liet- 
ment.  with  or  without  such  examination  and  <'onimitinent.  The  grand  jury  shall 
vaimst  of  seven  persons,  five  of  whom  must  concur  to  find  an  indictment;  but  no 
gnuid  jury  shall  be  drawn  ot  snmmone<l  nnleas  in  the  opinion  of  the  judge  of  tlie 
diptrit't.  public  iutorest  demands  it. 

Prwccutions  conductwi  in  tho  iiuinoof  "ThfStiiU-  «f  I'tah,"  art,  «,  «(•<■.' IH,  Any  court  inny  hold  pn-limi- 
iiary  exnmiiuition  in  itu*e  of  ffloiiy,  art.  H,  nfv.  'il. 

Sec.  U.   [Unreasonable  searches  forbidden.  Issuance  of  warrant.] 

The  right  of  the  people  to  l>e  secure  in  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizui-es  shall  not  l>e  violated ;  and  no  warrant 
shall. issue  but  upon  pi-oljal^Ie  cause  Hui>i)orted  by  oath  or  aftirnmtion.  particularly 
descriliing  the  pla<'e  to  Ik*  seai-ched.  and  the  person  or  thing  to  l)e  seized. 

Sec.  lo.  [Freedom  of  speech  and  of  the  press.  Libel.]  No  law  shall 
l)e  passed  to  abridge  or  restrain  the  freedom  of  speech  or  of  the  press.  In  all  crimi- 
nal prosecutions  for  liljel  the  truth  may  be  given  in  evidence  to  the  jury ;  and  if  it 
shall  api>ear  to  the  jurj'  tJiat  the  matter  charge<l  as  lil>elous  is  true,  and  was 
pablishetl  with  good  motives,  and  for  justifiaible  ends,  the  party  shall  be  acquit- 
ted; and  the  jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Fiwdfmi  of  speech.  Brt.  1,  s»>ch.  1.11;  art.  6,  m-v.  8. 

Sec.  [No  imprisonment  for  debt.  Exception.]  Thei-e  shall  l>e 
no  irapriwmment  for  debt  except  in  c«ses  of  absccmding  debtors. 

Se<-.  17.  [Elections  to  be  free.  Soldiers  voting.]  All  elections  shall 
be  free,  and  no  power,  civil  or  militarj',  shall  at  any  time  interfere  to  prevent  the 
free  exercise  of  the  right  of  suffrage.  Holdiers,  in  time  of  war,  may  vote  at  their 
ptxsf  of  duty,  in  or  out  of  the  State,  under  regulations  to  l>e  pi-escribwl  by  law. 

Sec.  18.  [Attainder.  Ex  post  facto  laws.  Impadring  contracts.] 
Xo  bill  of  attainder,  ex  post  fa<*t<>  law.  or  law  impairing  the  obligation  of  contracts 
shall  be  patned. 

(Jbligatinn  of  d^bt  horvtoforc  coiitractt-d,  art.  14,  that  tlie  nccuwd  wa*i  nut  deprivt'd  of  any  aul^tan- 

!*f. '.  tial  right,  and  tliat  the  (-oiiHtitiitional  provixian  re- 

Vhm  an  offensr  wan  committed  prior  to  the  dut-ing  tht  nuuihfr  uf  jurymen  wati  not  ex  pottt 

adopt  inn  of  the  cotuHtotitni,  and  the  trial  wan  had  fiteto  and  void.  State  v.  Bntai.  —  1'. ,  47  P.  78. 
>ft(T  Httrb  adoption,  with  a  jniy  of  eight;  Arfrf. 

Sei,-.  19.  [Treason  defined.  Proof.]  Tivason  ag^iinst  the  Stat-e  shall 
ponsxst  only  in  levying  war  against  it,  <«•  in  tulhering  to  its  enemies  or  in  giving 
ihem  aid  and  comfoH.  No  person  whall  l)e  <'onvicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  fwt. 

Sec.  20.  [Military  subordinate  to  the  civil  power.]  The  military 
shall  l)e  in  strict  subordination  to  the  civil  power,  and  no  soldier  in  time  of 
peace,  shall  \ye  quartered  in  any  lumse  without  the  c<nis<'nt  of  the  owner;  nor  in 
time  of  war  except  in  a  manner  Ut  \h:  prcscrilxtl  by  law. 

Sec.  21.  [Slavery  forbidden.]  Neither  slaveiy  noi*  involuntary  servi- 
hide.  except  as  a  punishment  for  ciime.  whereof  the  party  shall  liave  been  duly 
«m\icted,  shall  exist  within  this  State. 

Sec.  22.  [Private  property  for  public  use.]  Private  propertj-  shall 
not  be  taken  or  damage<l  for  public  use  without  just  compensation. 

Sec.  23.  [Irrevocable  franchises  forbidden.]  No  law  shall  )>e  passed 
(!T&nting  irrevocably  any  franc-hise,  privily;;?  or  immunity'. 

Se(?.  24.  [Uniform  operation  of  laws.]  All  laws  of  a  general  nature 
xhall  have  uniform  operation. 

If  gniend  law  applimble,  iipedal  forbidden,  art.  nut  vote  for  all  snch  enndi<Ut(«  to  make  a  eruss  op- 

M.  28.  pottite  the  name  4>f  th<iHe  voted  for.  and  providing 

A  law  providing  that  eleftorB  may  vote  for  all  tliat  only  the  names  of  party  eandidates  hIihII  hi- 

tiK candidates  nf  a  party  by  making  a  cnmn  oppo-  printed  upon  the  ticket  except  upon  petition;  held, 

^•e  ■  psrty  emblem,  and  requiring  tho«e  wlio  do  to  be  valid.  Ritehie  v.  Rieliards,  —  U,  — :  47  P.  670. 
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Sec.  25.   [Rights  retained  by  people.]  This  enumeration  of  lighte  nhall 

not  be  construed  to  impair  or  deny  others  retained  by  the  people. 

Sec.  26.  [Provisions  mandatory  and  prohibitory.]  The  provisions 
of  this  Constitution  tu'e  mandatory  and  prohibitory,  unless  by  expi-ess  words  they 
are  declared  to  be  otherwise. 

Sec.  27.  [Fundamental  rights.]  Frequent  i-ecurrcnce  to  fundamental 
principles  is  essential  to  the  security  of  individual  rights  and  the  perpetuity  of 
free  government. 


Section  1.  [State  bomidaries.]  The  boundaries  of  the  State  of  I'tah 
shall  be  as  follows : 

Beginning  at  a  point  formed  by  the  intei-seetion  of  the  thirty-sei^nd  degi-ee  of 
longitude  west  f  ram  Washington  with  the  thiriy-seventh  d^i-ee  of  north  latitude ; 
thence  due  west  along  said  thirty-seventh  degree  of  north  latitude  to  the  inter- 
section of  the  same  with  the  thii-ty-seveuth  dt^ree  of  longitude  west  fi-om  Wash- 
ington; thence  due  north  along  said  thirty-seventh  degree  of  west  longitude  to 
the  intersection  of  the  same  with  the  forty-second  degree  of  north  latitude ;  thent* 
due  east  along  said  forty-second  d^jree  of  north  latitude  to  the  intereetition  of  the 
same  with  the  thirty-foui-fcli  degree  of  longitude  west  from  Washington ;  thence 
due  south  along  said  thirty-fourth  decree  of  west  longitude  to  the  intersection  of 
the  same  with  the  forty-first  d^ee  of  north  latitude ;  thence  due  east  along  said 
forty-first  d^^ree  of  north  latitude  to  the  intersection  of  the  same  with  the  thirty- 
second  degree  of  longitude  west  from  Washington ;  thence  due  south  along  said 
thirty-second  d^;ree  of  west  longitude  to  the  place  of  banning. 


The  following  ordinance  shall  be  irrevocable  without  the  consent  of  the  United 
States  and  the  people  of  this  State : 

[Religious  toleration.  Polygamy  forbidden.]  First : — Perfect  tolei-a- 
tion  of  religious  sentiment  is  guaranteed.  No  inhabitant  of  this  State  shall  ever 
be  molested  in  pei'son  or  property  on  account  of  his  or  her  mode  of  religious 
worship ;  but  polygiunous  or  plural  man*iages  are  forever  prohibited. 

^IS^  [Right  to  public  domain  disclaimed.  Taxation  of  lands.  Exemp- 
tions.] Set'ond : — The  people  inhabiting  this  State  do  afi&rm  and  declare  that  they 
forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands  lying  within 
the  boundaries  hei"eof,  and  to  all  lands  lying  witliin  said  limits  owned  or  lield 
by  any  Indian  or  Indian  tribes,  and  that  until  the  title  tliei-eto  shall  have  l>een 
extinguished  l)y  the  United  States,  the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  Ignited  States,  and  said  Indian  lands  shall  remain  under 
the  absolute  jurisdiction  and  control  of  the  Congress  of  the  Ignited  States.  The 
lands  belonging  to  citizens  of  the  United  States,  residing  without  this  State  shall 
never  be  taxed  at  a  higher  rate  than  the  lands  belonging  to  residents  of  this  State ; 
nor  shall  taxes  l>e  imposed  by  this  State  on  lands  or  propei-ty  herein,  belonging 
to  or  which  may  hereafter  l>e  purchased  by  the  United  Stated*  or  reserved  f<»r  it« 
use;  but  nothing  in  this  ordinance  shall  preclude  this  State  from  taxing,  as  other 
lands  are  taxe<l,  any  lands  owned  or  held  by  &ny  Indian  who  lias  severed  his 
tribal  relations,  and  has  obt^ued  from  the  United  States  or  from  any  person,  by 
pateut  or  oth^  grant,  a  title  thereto,  save  and  except  such  lauds  as  have  been  or 
may  be  granted  to  any  Indian  or  Indians  under  any  act  of  Congress,  couteining  a 
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provision  exempting  the  lands  thus  granted  from  taxation.  whi<'h  last  mentioned 
lands  (thall  be  exempt  from  taxation  so  long,  and  to  such  extent,  as  is  or  may  foe 
provided  in  the  act  of  Congress  granting  the  same. 

[Territorial  debts  assumed.]  Thii*d:— All  debts  and  liabilities  of  the 
Territory  of  Utah,  incurred  by  authority  of  the  L^^tive  Assembly  thereof,  are 
hereby  asHumed  and  shall  be  paid  by  this  State. 

[Free,  non-sectarian  schools.]  Fourth : — The  Leginhiture  ^all  make 
Uwg  for  the  establishment  and  maintenance  of  a  system  of  public  schools,  which 
shall  be  open  to  all  the  children  of  the  State  and  be  free  from  sectarian  control. 

Tolention  of  nligiuas  sentiment,  art.  1,  aecs.  1, 4.  Services  rendered  during  ISBH  under  sesHion  lan-s 

l^w  pnnlRhiiix  polygamy  declared  in  force,  art  24,  of  1892,  p.  47,  creating  the  barean  of  atatistica,  be- 

«.  2.   The  Enabling  Act,  sec.  3,  prescribed  this  came  an  obligation  of  the  state  under  artick-  a, 

m^nance.   U.  8.  proper^  exempted  from  tax-  subdiviaion  3,  of  the  Con.  State,  ex  rrl.  Baeht-.  v. 

atioD,  art.  13,  sec.  a   Obligatiomi  of  the  territory  Richards,  state  auditor,  —  U.      49  P.  532. 
valid  against  the  Mate,  art.  24,  sec.  4.    i^milsr  eec- 
tion,  art.  10.  ner.  t. 


Section  1.  [Cqual  political  rights.]  The  rights  of  citizens  of  tlie  State 
of  Utah  to  vote  and  hold  office  shall  not  be  denied  or  abridged  on  account  of  sex. 
Both  male  and  female  citizens  of  this  State  shall  enjoy  equally  all  civil,  political 
and  rel^ous  righ^  and  privile^^es. 

Beligiona  or  partisan  qualifications  fortnddcD,  able  and  uniform,  and  a  law  providing  that  all 

an.  10.  ace.  12.  male  voters  nhall  be  taxpayers  without  impi«ing 

While  suBVage  is  a  privilege  rather  than  a  right,  the  same  conditions  upon  female  votere  is  void 

ill  rpgnUtions  upon  the  sulyect  must  be  reason-  and  of  no  effect.   Lyman  v.  Martin,  2  U.  136. 

Sec.  2.  [Qualifications  to  vote.]  Every  citizen  of  the  t^nit^d  States,  of 
the  age  of  twenliy-one  years  and  upwards,  who  shall  have  been  a  citizen  for  ninety 
days,  and  shall  have  resided  in  the  State  or  Territory  one  year,  in  the  county 
four  inonthH,  and  in  the  precinct  sixty  days  next  preceding  any  election,  shall 
be  entitled  to  vote  at  such  election  except  as  herein  otherwise  provided. 

Maledtizens  entitled  to  vote  on  constitution  and      roc.  7;  art.  14.  scv.  2.    Idiots,  etc.,  disqaalifled,  art. 
U  Brat  election,  art.  24,  sec,  11,    Property  qualifies-     4,  sec.  6. 
tions  required  in  certain  caseH,  art.  1,  sec.  4;  art.  4, 

Sec.  S.  [Electors:  immunity  from  arrest.]  In  all  cases  except  thorn 
fti  tKBBon,  felony  or  breach  of  the  peace,  electors  shall  be  privileged  from  arrest 
on  tlie  days  of  election,  during  their  attendance  at  elections,  and  going  to  and 
ntuming  therefi'om. 

Sec.  4.  [Id.  From  militia  duty.]  Xo  elector  shall  be  obliged  to  perfoiin 
militia  dutj-  on  the  day  of  election  except  in  time  of  war  or  public  danger. 

8ec.  5.  [Electors  to  be  citizens  of  U.  S.]  No  person  shall  be  deemed  a 
qualified  elector  of  this  State  unless  such  person  he  a  citizen  of  the  United  States. 

tienenl  qualifications  of  voter,  art.  4,  sec.  3. 

Sec.  (i.    [Certain  criminals,  etc.,  ineligible  to  vote.]    No  idiot,  insane 
person  or  person  convicted  of  treason,  or  crime  against  the  elective  franchise, 
unletn  restored  to  civil  rights,  shall  be  permitted  to  vote  at  any  election,  or  })o 
eligible  to  hoI<l  office  in  this  Stat«. 
rring  poblic  money  unlan'flilly  dlsqualiliea  voter,  art.  13,  sec.  H. 

Sec.  7.    [Property  qualification  forbidden,  when.]    Except  in  elections 
]t*vjing  a  spet^ial  tax  or  creating  indebtedness,  no  property  qualification  shall 
required  for  any  person  to  vote  or  hold  office. 
Property  qnaliflcation,  when  required  of  voter,  art.  I,  sec.  4;  art.  14,  sec.  3. 


Sec.  8.  [Ballot  to  be  secret.]  All  elections  shall  be  by  secret  ball<»t. 
Xo&ing  in  tlus  section  shall  be  construed  to  prevent  the  use  of  any  machine  or 
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mechanical  contrivance  for  the  purpose  of  receiving  and  registering  the  votes 
cast  at  any  election:  Provided,  That  seciwy  in  voting  be  preservetl. 

A  provision  of  law  for  the  marking  and  identifi-     all  elections  shall  be  by  secret  ballot.  KtehieT. 
cation  of  ballots  by  numbering  them  ia  void,  being      Richards,  —  U.  — ;  47  P.  ffTO. 
in  contravention  of  this  section,  requiring  that  * 

Sec.  9.  [Elections,  when  held.  Terms  begin,  when.]  All  general 
ele<.?tions,  except  for  mnnieipal  and  whool  officers,  shall  be  held  on  the  Tueflday 
next  following  the  first  Monday  in  November  of  the  year  in  which  the  election  is 
held.  Special  elections  may  be  held  as  provide  by  law.  The  terms  of  aU 
officers  elected  at  any  general  election,  shall  commence  on  the  first  Monday  in 
January  next  following  the  dat«  of  their  election.  Municipal  and  School  officers 
shall  be  elected  at  such  time  as  may  be  provided  b}'  law. 

Time  of  holding  flint  general  8tat«  election,  art.  appoint  tlio  city  attorney  is  Dot  repugnant  to  thin 
34,  sec.  14.  Hection.  Whipple  v.  Hendetmn,  13  U.  4S4;  45  P. 

A  territorial  law  aathorlzing  a  city  ooondl  to  S74. 

Sec.  10.  [Oatii  of  office.]  All  officers  made  elective  or  appointive  by  this 
Constitution  or  by  the  laws  made  in  pursuance  thereof,  before  entering  upon  the 
duties  of  their  respective  offices,  shall  take  and  subscribe  the  following  oath  or 
affirmation :  '  ■  T  do  solemnly  swear  ( or  affirm )  that  I  will  support,  obey  and 
defend  the  Constitution  of  the  United  States  and  the  Constitution  of  this  State 
and  that  I  will  discharge  the  duties  of  my  office  with  fidelity.  ["] 


Section  1.  [Three  departments  of  government.]  The  powers  of  tbe 
government  of  the  State  of  Vtaih  shall  be  divided  into  three  distinct  departments. 

the  L^slative,  the  Executive,  and  the  Judicial ;  and  no  person  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of  these  departments,  ^^all  exercise 
any  functions  appertaining  to  either  of  the  others,  except  in  the  cases  herein 
expressly  directed  or  permitted. 

U.  8.  officials  diaqualiflpd  from  holding  office  aader  Htate,  art.  7,  sec.  23.  Officers  diaqoalifled  as  legi*- 
lattira,  art.  6,  nee.  6. 


Section  1.  [Power  vested  in  senate  and  house.]  The  L^slative  power 
of  this  State  shall  be  vested  in  a  Senate  and  House  of  Representatives,  which  slu^l 
be  designated  The  Legislature  of  the  State  of  Utah. 

LcginlatiTe,  one  of  the  three  departments  of  gov-  delegated,  while  the  powen  of  the  atate  goveni- 
emment,  art.  5,  sec  1.  ment  emiiracQ  sach  aa  are  iiotforliidden.  Holden 

The  powers  of  the  national  goremment  are  thooe     v.  Hardy,  —  U.  — ;  48  P.  756. 

Sec.  2.  [Time  of  regular  sessions.]  B^ular  Sessions  of  the  L^slature 
shall  be  held  bi-ennially  at  the  seat  of  government;  and,  except  the  first  session 
thereof  shall  begin  on  the  second  Monday  in  Januaiy  next  alter  the  election  of 
membera  of  the  House  of  Representatives. 

Skc.  3.  [Members,  how  and  when  chosen.]  The  members  of  the  House 
of  Representatives,  aft^  the  first  election,  shall  be  chosen  by  the  qualified  electors 
of  the  respective  representative  districts,  on  the  first  Tuesday  after  the  first  Mon- 
day in  November,  1896,  and  bi-ennially  thereafter.  Their  term  of  office  shall  he 
two  years,  &om  the  first  day  of  January  next  after  their  election. 

Number  of  representatives,  diHtricts,  art.  0,  neca.  3,  4. 

Set.  4.  [Senators,  how  and  when  chosen.]  The  senators  shall  be  chown 
by  the  qualified  electoi-s  of  the  respective  senatorial  districts,  at  the  same  tinier 
and  places  as  membera  of  the  House  of  Representatives,  and  their  term  of  office 
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shall  be  four  years  from  the  first  day  of  January  next  after  their  election :  I*ro- 
rided.  That  the  senators  elected  in  1896  shall  be  divided  by  lot  into  two  clasHes 
w  nearly  equal  as  may  be ;  MSats  of  senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  two  years,  and  those  of  the  second  class  at  the  expiration  of  four 
\mr»:  so  that  one-half,  as  nearly  as  possible,  shall  he  chosen  bi-ennially  thereafter. 
In  caHe  of  increase  in  the  number  of  senators,  they  shall  be  annexeil  by  lot  to  one 
or  the  other  of  the  two  claAses,  so  as  to  keep  them  as  nearly  equal  as  practicable. 
Vnmbf  r  of  Henaton,  distrietB,  art.  9,  sec.  84. 

Set.  5.  [Who  eligible  as  l^islator.]  No  person  shall  be  eligible  to  the 
iiffireof  Menstor  or  representative,  who  is  not  a  citizen  of  the  United  States,  twenty- 
fire  yews  of  age,  a  qutdified  voter  in  the  district  from  which  he  is  chosen,  a  resident 
fw  three  years  of  the  State,  and  for  one  year  of  the  district  from  which  he  is 
elected. 

Sbt.  H.  [Who  ineligible.]  No  person  holding  any  public  office  of  profit 
or  trust  under  authority  of  the  United  States,  or  of  this  State,  shall  be  a  memtn'r  of 
the  Legislature:  Provided.  That  appointments  in  the  State  Militia,  and  the  offices 
(if  notw}'  pnUic.  justioe  of  the  peace.  United  States  commissioner,  and  postmaster 
iif  the  fourth  cUws,  shall  not,  within  the  meaning  of  this  section,  he  cfmsidered 
lArett  of  profit  or  tmst. 

Offirrn  diaqnalified  Ui  hold  state  office,  art.  5,  sec.  I;  art.  7,  soc.  2S. 

Sec.  7.  [Ineligibility  of  member  to  office  created,  etc.]  No  member 
(if  the  Legislature,  during  the  term  for  which  he  was  elected,  sliall  be  appointed  or 
elected  to  any  civil  office  of  profit  under  this  State,  which  shall  have  been  created, 
w  the  emolnments  of  which  shall  have  been  incr^ised,  during  the  term  for  which 
he  was  elected. 

Sec.  8.  [Privilege  from  arrest.]  Members  of  the  Legislature,  in  all  cases 
Mcept  tivason,  felony  or  breach  of  the  peace,  shall  be  privileged  from  arrest  dur- 
ing «aoh  sesssion  of  the  L^slature,  for  fifteen  days  next  preceding  each  session, 
«)d  in  returning  therefrom ;  and  for  words  used  in  any  speech  or  debate  in  either 
bouHe,  they  shall  not  be  questioned  in  any  ot<her  place. 

FiTCdon  of  speech,  ait.  1,  Beta.  1,  IB. 

Set.  9.  [Compensation  of  members.]  The  members  of  the  Legislatui'e 
Aall  receive  such  per  diem  and  mileage  as  the  Legislature  may  pro\'ide.  not 
exretfding  four  dollars  per  day,  and  ten  cents  per  mile  for  the  distance  necessarily 
tnveled  going  to  and  returning  from  the  place  of  meeting  on  the  most  usual 
roote.  and  they  shall  receive  no  other  pay  or  perquisite. 

f^pnuBtion  at  Rpecial  semiom,  art.  6.  ser.  9. 

Sec.  10.  [Each  house  to  judge  of  election,  etc.,  of  its  members. 
Expulsion.]  Each  house  shall  be  the  judge  of  the  election  and  qualifications  of 
its  members,  and  may  punish  them  for  disorderly'  conduct,  and  with  the  concnr- 
nuce  of  two-thirds  of  all  t^e  members  elected,  expel  a  member  for  cause. 

Sue.  11.  [Majority  is  quorum.  Attendance  compelled.]  Amajority 
of  the  members  of  each  house  shall  constitute  a  quorum  to  transact  business,  but 
anualler  niunber  may  adjourn  from  day  to  day,  and  may  compel  the  att«n<lance 
trf  absent  members  in  such  manner  and  under  such  penalties  as  each  house  may 
prescribe. 

Sbc.  12.    [Rules.   OhoOBing  officers.]    Each  house  shall  detei-mine  the 
of  its  proceedings,  and  choose  its  own  officers  and  employees. 
Set.  1.3.     [Elections  to  fill  vacancies.]    The  Governor  shall  issue  writs 
"f  election  to  fill  vacancies  that  may  occur  in  either  house  of  the  Legislature. 

^Bc.  14.  [Journals.  Yeas  and  nays.]  Each  house  shall  keep  a  journal 
'■f  lU  proceedings,  which,  except  in  case  of  executive  sessions,  shall  be  published, 
and  the  yeas  and  nays  on  any  questaon,  at  the  request  of  five  mcmbei's  of  such 
*"MWf.  sliall  be  entered  upon  the  journal. 

ThKamioB  M  mandatory.    Ritchie  v.  Richawla.  — U.  — ;  47  P.  670. 
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Sec.  15.  [SesBions  to  be  public.  A^joummentB.]  All  seasions  of  the 
L^slature,  except  those  of  the  Senate  while  sitting  in  executive  sesBion,  ^all  be 
public;  and  neither  house,  without  the  consent  of  the  other,  shall  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which  it  may  be  hold- 
ing session. 
When  govcnior  may  adjuurn,  art.  7,  sec.  7. 

Sec.  16.  [Duration  of  sessiona.]  No  regular  session  of  the  Legislature 
(except  the  first,  which  may  sit  nine^'  days)  shall  exceed  sixty  days,  except  in 
cases  of  impeachment.  No  special  session  shall  exceed  thirty  days,  and  in  such 
Bpecial  sesHion,  or  when  a  regular  session  of  the  Legislature  trying  cases  of 
impeachment  exceeds  sixty  days,  the  members  shall  receive  for  compensation  only 
the  usual  per  diem  and  mileage. 
Ciovernor  may  call  special  session,  art.  7,  sec.  6. 

Sko.  17.  [Impeachment  by  house.]  The  House  of  BeprosentativeH  shall 
have  the  sole  power  of  impeachment,  but  in  order  to  impeat^,  two-thirds  of  all 
the  members  electe<l  must  vote  therefor. 

Sec.  1H.  [Id.  Trial  by  senate.]  All  impeachments  shall  be  tried  by  the 
Senate,  and  senators,  when  mtting  for  that  purpose,  shall  take  oath  or  make 
affirmation  to  do  justice  according  to  the  law  and  the  evidence.  AVhen  the  Gov- 
ernor is  on  tiial,  the  Chief  Justice  of  the  Supreme  Court  shall  preside.  No  per- 
son shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  senators 
elected. 

Senah!  a  ctmrt  of  impeachment,  art.  6,  bcc.  1. 

Sec.  19.  [Id.  Judgment.  Prosecution  by  law.]  The  Governor  and 
other  State  and  Judicial  officers,  except  justices  of  the  peace,  shall  be  liable  to 
impeachment  for  high  crimes,  misdemeanors,  or  malfeasance  in  office;  but  judg- 
ment in  such  cases  shall  extend  only  to  removal  from  office,  and  disqualificati(m 
to  hold  any  office  of  honor,  trust  or  profit  in  the  State.  The  party,  whether 
convicted  or  acquitted,  shall,  nevertheless,  be  liable  to  pi'osecution,  trial  and 
punishment  according  to  law. 

Seo.  20.  [Id.  Service  of  articles.]  No  person  shall  l>e  tried  on  impeach- 
ment, unless  he  shall  have  been  served  with  a  copy  of  the  articles  thereof,  at 
least  ten  days  before  the  trial,  and  after  such  service  he  shall  not  exCTcise  the 
duties  of  his  office  until  he  shall  have  been  acquitted. 

Sec.  21.     [Removal  of  officers.]    All  officers  not  liable  to  impeaohment 
sliall  be  removed  for  any  of  the  offenses  specified  in  this  article,  in  such  manner 
as  may  be  provided  by  law. 
Bemoval  of  judges,  procedore,  art.  8,  see.  11. 

Sec.  22.    [Enacting  clause.    Passage  aad  amendments  of  law.] 

The  enacting  clause  of  evexy  law  shall  be:  "Be  it  enacted  by  the  JjCgislature  of 
the  State  of  Utah,''  and  no  bill  or  joint  resolution  shall  be  passed,  except  with  the 
assent  of  a  raajorty  of  all  the  members  elected  to  each  house  of  the  Legislature 
and  after  it  has  been  read  three  times.  The  vote  upon  the  final  passage  of  all 
bills  shall  be  by  yeas  and  nays ;  and  no  law  shall  be  i*evised  or  ameiuled  by  ref- 
erence to  its  title  only;  but  the  act  as  revised,  or  section  as  amended,  shall  be 
re-enacted  and  published  at  length. 

Action  of  governor  upon  bills,  art.  7,  sec.  H.  delegated  power,  and  will  liold  the  set  valid,  uii- 

Where  it  affirmatively  appears  npon  the  k-gisla-  loss  tlie  omission  of  some  mutt<T  wlueh  the  consti- 

tive  journals  or  either  of  tliem,  that  in  possinK  an  tution  requires  to  be  entered  I  hereon  l>e  slioven  by 

aet  the  legislature  disregarded  a  mandatory  pro-  such  journals  or  either  of  tlu  iii.     (Zane,  C.  J-. 

vision  of  the  constitution,  the  court  is  justified  in  holding  tliat  a  law  duly  si^iK-d,  approved,  and 

holding  the  act  unconstitutional  and  void;  but  died,  is  coneliisive  evidence  of  it^  passage  under  a 

where  journals  are  merely  silent  as  to  tlie  Hubject  winstitution  w^hicli  docs  not  require  the  yeas  and 

matter  under  investigation,  the  court  will  presume  nays  to  be  entered  on  the  jonnial.)    Ritchie  v. 

that  the  legislatnre  acted  in  socordance  witii  its  Richards,  —  U.  — ;  47  P.  67(K 


Sec.  23.  [Bill  to  contain  only  one  subject.]  Except  general  appro- 
priation bills,  and  bills  for  the  codification  and  general  revision  of  laws,  no  bill 
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dull  be  paaeed  oontBining  mare  than  one  Bubject,  which  shall  be  dearly  expressed 
IB  its  title. 

Vk  title:  "An  act  nUtiu  to  ud  making  urn-     eanciM  in  certain  ofBeu  by  appointment  axe  lu- 
irj  pnririoM  eoneernins  eleetioiu"  limits  its  sab-     valid  under  this  section.  Ritchie  v.  Kchards,  —  U. 
jwt  to  electton^  and  is  snJIldentlr  definite:  bnt  — ;  «7  P.  670.  Tbis  lecUon  la  mandatory.  Id. 
ymiMBatfiBMaefezelatingtotiia  filling  of  -nr 

Sec.  24.  [Presiding  officers  to  sign  bills.]  The  presiding  officer  of  each 
Iwnae,  in  the  presence  of  the  honse  over  which  he  presides,  shall  sign  all  bills 
and  joint  resolutions  passed  by  the  L^slature,  after  their  titles  have  been 
pablkdy  read  inuuediately  before  signing,  and  the  fact  of  such  signing  shall  be 
entered  npon  the  jonmal. 

TUi  action  Is-niuidatory.   BltcMe  T.  Biehards,  ~  XT.  — ;  47  P.  670. 

6bc.  25.  [When  acts  take  effect.]  All  acts  shall  be  officially  published, 
and  no  act  shall  take  effect  until  so  published,  nor  until  sixty  days  after  the 
adjonnunent  of  the  session  at  wluch  it  passed,  unless  the  Legislature  by  a  vote 
of  two-tiiirds  of  all  the  members  elected  to  each  house,  shall  otherwise  dL%ct. 

6ec.  26.  [Enumeration  of  private  laws  forbidden.]  The  Legislature  is 
prohibited  from  enacting  any  private  or  special  laws  in  the  following  cases : 

1.  Granting  divorce. 

2.  Changing  the  names  of  persons  or  places,  or  constituting  one  person  the 
bdr-atrlaw  of  another. 

3.  Locating  or  changing  county  seats. 

4.  B^^nlating  the  jurisdictaon  and  duties  of  Justices  of  the  Feaoe. 
6.   Punishing  crimes  and  misdemeanors. 

6.  Regulating  the  practice  of  oonrta  of  justice. 

7.  Providing  for  a  chuige  of  venue  in  civil  or  criminal  actLona 

8.  Assessing  and  collecting  taxes. 

9.  Kegulating  the  interest  on  money. 

10.  Changing  the  law  of  descent  or  succession. 

11.  B^ulating  county  and  township  affairs. 

12.  Incorporating  cities,  towns  or  viUa^ ;  changing  or  amending  the  charter 
of  any  dty,  town  or  vOlage;  laying  out,  opening,  vacatii^  or  altering  town  plats, 
lii^vays,  streets,  wards,  all^  or  publio  grounds. 

13.  Providing  iar  sale  w  mortgage  oi  real  estate  belonging  to  minors  or  others 
mier  disability. 

14.  AnOiorizing  persons  to  keep  ferries  across  streams  within  the  State. 

15.  Remitting  fines,  penalties  or  forfeitures. 

16.  Granting  to  an  individual,  association  or  corporation  any  privilege, 
inunnnity  or  frwchise. 

17.  Providing  for  the  management  of  common  schools. 

18.  Creating,  increasing  or  decreasing  fees,  i>ercentages  or  allowances  of 
public  officers  during  the  term  for  which  said  officers  are  elected  or  appointed. 

The  Legislatore  may  repeal  any  existing  special  law  relatii^  to  tiie  foregoing 
sobdiTisions. 

In  all  cases  where  a  general  law  can  be  applicable,  no  special  law  shall  be 
enacted. 

Kothing  in  this  section  shall  be  construed  to  deny  or  restrict  the  power  of  the 
^gislatnre  to  establish  and  regulate  the  compensation  and  fees  of  county  and 
t'^vnship  officers;  to  establish  and  regulate  the  rates  of  freight,  passage,  toll 
tad  chuges  of  railroads,  toll  roads,  ditch,  flume  and  ttmnel  companies,  incorpo- 
rated under  the  laws  of  the  State  or  doing  business  therein. 

l«ation  and  relocation  of  eoonty  aeats,  art.  11,  have  uniform  application,  art.  1,  sec  Imw 
M.  S:  Geneial  mnnicipal  incoipfization  act  shall  establiahing  masiinum  freight  rates  to  he  pasted, 
■tywed,  art.  11.  mo.  6.   Lam  at  general  natuie     art.  12,  sees.  12, 15. 


Sec.  27.    [Legislature  cannot  release  certain  debts.]    The  Lc^f^la- 
tare  shall  have  no  power  to  release  or  extinguish,  in  whole  or  in  part,  the  indebted- 
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nesB,  lialality  or  obligaticni  of  any  corporati<ni  or  pers(m  to  the  state,  or  to  any 
municipal  oorporatton  therein. 

state  not  to  assume  debt  of  county,  city,  etc,  ut.  14,  sec.  6. 

Sec.  28.  [Lotteries  forbidden.^  The  L^alature  shall  not  authorize  any 
game  of  chance,  lottery  or  gift  enterprise  under  any  pretense  or  for  any  purpose. 

Sec.  29.  [Municipal  jjowers  not  to  be  delegated.]  The  legislature 
ehall  not  del^ate  to  any  special  commission,  private  corporation  or  association, 
any  power  to  make,  supervise  or  interfere  with  any  municipal  improvement, 
money,  property  or  effects,  whether  held  in  trust  or  otherwise,  to  levy  taxes,  to 
select  a  capitol  site,  or  to  perform  any  municipal  functions. 

Sec.  30.  [Extra  compensation  to  officers  and  contractors  forbid- 
den.] The  li%ialature  shful  have  no  power  to  grant,  or  authorize  any  county  or 
municipal  authority  to  grant,  any  eiztra  compensation,  fee  or  allowance  to  any 
public  oiBcer,  agent,  servant  or  contractor,  after  service  has  been  rendered  or  a  con- 
tract has  been  entered  into  and  performed  in  whole  or  in  part,  nor  pay  or  authorize 
the  payment  of  any  claim  hereafter  created  against  tlie  State,  or  any  county 
or  municipality  of  the  State,  under  any  agreement  or  contract  made  without 
authority  of  law:  Provided,  That  this  section  shall  not  apply  to  claims  incurred 
by  public  officers  in  the  execution  of  the  laws  of  the  State. 

Sec.  31.  [Lending  public  credit  forbidden.]  The  Legislature  shall 
not  authorize  uie  State,  or  any  county,  city,  town,  township,  district  or  othw 
political  subdivision  of  the  State  to  lend  its  credit  or  subscribe  to  stock  or  bonds 
in  aid  of  laiy  railroad,  telegraph  or  other  private  individual  or  corporate  enter- 
prise or  undertaking. 


Sbctiok  1.  [Executive  department  Temis,  residence,  and  duties 
of  officers.]  The  Executive  Department  shall  consist  of  Governor,  Set^retary  of  . 
State,  State  Auditor,  State  T»>asurer,  Attorney  General,  and  Superintendent 
of  Public  Instruction,  each  of  whom  shall  hold  his  office  for  four  years,  beginning 
on  the  first  Monday  of  January  next  after  his  election,  except  that  the  terms  of  * 
office  of  those  elected  at  the  first  election  shall  he^n  when  the  State  shall  be 
admitted  into  the  Union,  and  shall  end  on  the  first  Monday  in  January,  A.  D.  1901. 
The  officers  of  tiie  Executive  Department,  during  their  terms  of  office,  shall  reside 
at  the  seat  of  government,  where  they  shall  keep  the  public  records,  books  and 
piq>ers.  Th^  shall  perform  such  duties  as  are  prescribed  by  this  Constituticm 
and  as  may  be  in*escribed  by  law. 

First  election  for  state  officers,  art  24,  sees.  11, 12. 

Sec.  2.  [Election.  Tie :  legislature  to  elect.]  The  officers  provided  for 
in  section  one  of  this  article,  shall  be  elected  by  the  qualified  electors  of  the  State 
at  the  time  and  place  of  voting  for  members  of  the  Legislature,  and  the  persons 
respectively  having  the  highest  number  of  votes  cast  for  the  office  voted  for  shall 
be  elected ;  but  if  two  or  more  shall  have  an  equal  and  the  highest  number  of  votes 
for  any  one  of  said  offices,  the  two  houses  of  the  Legislature,  at  its  next  regular 
session,  shall  elect  forthwith  by  joint  ballot  one  of  such  persons  for  said  office. 

Tie  vote  for  district  j  udge  at  first  election,  how  decided,  art.  34,  sec  13. 

Sec.  3.  [Qualifications  of  gOTemor,  etc.]  No  person  shall  be  eligible 
to  the  office  of  Governor  or  Secretary  of  State  unless  he  shall  have  attained  the 
age  of  thirty  years  at  the  lime  of  his  election,  nor  to  tbe  office  of  Attorney -Gen  oral 
unless  he  shall  have  attuned  the  age  of  twenty-five  years  at  the  time  of  his  election, 
and  have  been  admitted  to  practice  in  the  Supreme  Court  of  the  Territory  or  of  the 
State  of  Ut^,  nor  unless  he  shall  be  in  good  standing  at  the  bar  at  tlie  time  of 
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hie  election.  No  person  diall  be  eligible  to  any  of  the  officeB  provided  for  in  sec- 
tion one  of  this  article,  unless  at  the  time  of  his  election  he  shall  be  a  qualified 
elector,  and  shall  have  been  a  resident  citizen  of  the  State  or  Territory  for  five 

I  yean  next  preceding  his  dection.  The  State  Auditor  and  State  Treasurer  shall  be 

'  indigible  to  election  as  their  own  sucoeeeorB. 

Sec.  4.    [Governor  commander-in-chief.]    The  Governor  shall  be  Com- 
maoder-in-Chief  of  the  military  forces  of  the  State,  except  when  they  shall  be 
called  into  the  service  of  the  United  States.    He  shall  have  power  to  call  out  the 
>   militia  to  execute  the  laws,  to  suppress  insurrection,  .or  to  repel  invasion. 

8ec.  5.  [Duties  of  governor.]  The  Grovemor  shall  see  that  the  laws  are 
;  bi&fully  executed;  he  shall  transact  all  executive  business  with  the  officers  of 
&e  government,  civil  and  military,  and  may  require  information  in  writing 
from  the  officers  of  the  Executive  Department,  and  from  the  officers  and  managers 
of  State  InstitutionB  upon  any  subject  relating  to  the  condition,  management,  and 
1  expenses  of  their  respective  offices  and  institutions,  and  at  any  time  when  the 
Legislative  AsaemUy  is  not  in  session,  may,  if  he  deem  it  necessary,  appoint  a  com- 
mittee  to  investigate  and  report  to  him  npon  the  ocmdition  pf  any  executive  office 
at  State  Institution.  He  shall  commimicate  hy  message  the  condition  of  the  State 
to  the  L^islatore  at  every  regular  session,  and  recommend  such  measures  as  he 
may  deem  expedient 

8ec.  6.  [Id.  May  convrae  extra  Beesion.]  On  extraordinary  occasions, 
&e  Governor  may  convene  the  Legislature  hy  proclamation,  in  which  shall  be 
stated  the  pnrpose  for  which  tiie  L^ulature  is  to  be  convened,  and  it  shall  trans- 
act no  l^dative  l)udnesB  except  that  for  which  it  was  especially  convened,  or 
SQch  other  l^slative  business  as  the  Governor  may  call  to  its  attention  while  in 
session.    The  Legislature,  however,  may  provide  for  the  expenses  of  the  session 

other  matters  incidental  thereto.  The  Governor  may  also  by  proclamation 
ooQveue  the  Senate  in  extraordinary  session  for  the  transaction  of  executive  busi- 
nesB. 

Special  session,  art  6.  sec  16. 

8ec.  7.  [Id.  May  adjourn  le^slature.  when.]  In  case  of  a  disagree- 
ment between  the  two  houses  of  the  L^iriatare  at  any  special  s^ion,  with  respect 
to  the  tune  of  adjournment,  the  Governor  diall  have  power  to  adjourn  the  L^gia- 
latore  to  such  time  as  he  may  t^nk  pn^r:  Provided,  it  be  not  beyond  the 
time  Axed  for  the  convening  of  the  next  Legislature. 

A4}oaniaflnt  of  tegUatam,  ut.  6,  sec.  16. 

Sec.  8.  [Bills  presented  to  governor.  Veto.  Appropriation  bills.] 
Every  bill  passed  by  the  Legislature,  before  it  becomes  a  law,  shall  be  presented 
to  the  Governor;  if  he  approve,  he  shall  Bign  it,  and  thereupon  it  shall  become  a 
hv;  but  if  he  do  not  approve,  he  shall  return  it  with  his  objections  to  the  house 
in  Tfaich  it  or^;inated,  which  house  shall  enter  the  objections  at  large  upon  its 
journal  and  proceed  to  reconsider  the  bill.  If,  after  such  reconsideration,  it 
again  passes  both  houses  by  a  yea  and  nay  vote  of  two-thirds  of  the  members 
elected  to  each  house,  it  shall  become  a  law,  notwithstanding  the  Governor's 
objections.  If  any  bill  be  not  returned  within  five  days  after  it  shall  have  been 
presented  to  him,  (Sunday,  and  the  day  on  which  he  received  it  excepted,)  the 
same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
1^  its  final  adjournment  prevent  such  return,  in  which  case  it  shall  be  filed  with 
^  objections  in  the  office  of  the  Secretary  of  State  within  ten  days  after  such 
sojournment  (Sundays  excepted)  or  become  a  law.  If  any  bill  presented  to  the 
Governor  contain  several  items  of  appropriations  of  money,  he  may  object  to  one 
w  more  such  items,  while  approving  other  portions  of  the  bill ;  in  such  case  he 
^^^^  append  to  the  bill  at  the  time  of  signing  it,  a  statement  of  the  item  or  items 
vhich  he  declines  to  approve,  together  with  his  reasons  therefor,  and  such  item 
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or  items  shall  not  take  efitect  unlfiBB  passed  over  tiie  Goremor's  objectloii  as  in 

this  section  provided. 

-  PaeBa^ofhlllsby  legislAtare,  art.  fl,  wcs.  29-04.      n^n  all  departmenta  of  the  state  goTernmeiit.. 

The  limitations  and  restrictions  of  this  section     Bitchie  t.  Bichards,  —  U.      47  P.  670. 
are  mandatory  apon  the  legislature  and  conclufliTe 

Sec.  9.  [Governor  may  fill  certain  vacancies.]  When  any  State  or  dis- 
trict oflice  shall  become  vacant,  and  no  mode  is  provided  by  the  Constitation  and 
laws  for  filling  snch  vacancy,  the  Governor  shall  have  the  power  to  fill  the  same 
by  granting  a  commission,  which  shall  expire  at  the  next  election,  and  upon 
quaJification  of  the  person  elected  to  sucb  ofi&ce. 

.  Qonexal  election,  art  4,  sea  9.  Spedal  electtoi  for  member  of  l^islatare,  axt,  6,  see.  18. 

Sec.  10.  [Governor's  appointive  power.  Vacancies.]  The  Govemor 
shall  nominate,  and  by  and  with  the  consent  of  the  Senate,  appoint  all  State  and 
district  ofilcers  whose  offices  are  established  hy  this  Constitution,  or  which  may  be 
created  by  law,  and  whose  appointment  or  election  is  not  otherwise  provided  for. 
If,  during  the  recess  of  the  S&a&te,  a  vaoancy  occur  in  any  State  or  district  office, 
tiie  Governor  shall  appoint  some  fit  person  to  dlsoharge  the  duties  thereof  until  the 
next  meeting  of  the  Sepate,  wheal  he  diall  nominate  some  person  to  fill  such  (^oe. 
If  the  office  of  justice  of  the  supreme  or  district  court,  Secretary  of  State,  State 
Auditor,  State  Treasurer,  Attorney-General  or  Superintendent  of  Public  Instruc- 
tion be^ vacated  by  death,  resignation  or  otherwise,  it  shall  be  the  duty  of  the 
Governor  to  fill  the  same  by  appointment,  and  the  appointee  shall  hold  his  office 
until  his  successor  shall  be  elected  and  qualified,  as  may  be  by  law  provided. 

The  term  of  office  of  a  district  jadge  appointed  1901.  expired  upon  the  qoaltflcatton  of  his  anpector 
in  1896  to  fill  a  vacancy  caused  hy  the  resignation  elected  in  November,  IMS.  Mtchie  T.  Bichards,  — 
of  a  Judge  whose  term  extended  nntil  Janoary,     TJ.  — ;  47  P.  070. 

Sec.  11.  [Vacancy  in  oflftce  of  governor.]  In  case  of  the  death  of  the 
Governor,  or  his  impeachment,  removal  from  office,  inability  to  discharge  the  duties 
of  his  office,  resignation,  or  absence  from  the  State,  the  powers  and  duties  of  said 
office  shall  devolve  upon,  the  Secretary  of  State,  until  the  disability  shall  cease,  or 
until  the  next  genial  electi<m,  when  tiie  vacmcy  shall  be  filled  by  election.  Ji, 
during  a  vacancy  in  the  office  of  GJovemor,  the  Secretary  of  State  resign,  die  or 
become  incapable  of  performing  the  duties  of  the  office,  or  be  displaced,  or  be 
absent  from  the  State,  the  President  pro  tempore  of  the  senate  shall  act  as  GK)vernor 
until  the  vacancy  be  filled  or  the  disability  cease.  While  performing  the  duties 
of  the  Governor  as  in  this  section  provided,  the  Secretary  of  State,  or  the  President 
pro  tempore  of  the  Senate,  as  the  case  may  be,  except  in  cases  of  temporary  disa- 
bility, or  abaoLoe  trom  the  State,  shall  he  entitied  to  the  salary  and  emolum^ta 
of  the  Governor. 

Sbo.  12.    [Board  of  pardons.  Respites  and  reprieves.]   Until  othei^ 

wise  provided  by  law,  the  Governor,  Justices  of  the  Supreme  Court  and  Attorney- 
General  shall  constitute  a  Board  of  Pardons,  a  majority  of  whom,  including  the- 
Grovemor,  upon  such  conditions,  and  with  such  limitations  and  restrictions  as  they 
deem  proper,  may  remit  fines  and  lorfeitureB,  commute  punishments,  and  grant 
pardons  after  convicti<ms,  in  all  cases  except  treason  and  impeadiments,  subject  to 
such  regulations  as  may  be  provided  by  law,  relative  to  the  manner  of  applying  for 
pardons;  but  no  fine  or  (orfdture  shall  be  remitted,  and  no  commutation  or  pwdon 
granted,  except  after  a  full  hearing  before  the  Board,  in  op^  session,  after  pre- 
vious notice  of  the  time  and  place  of  such  hearing  has  been  given.  The  proceed- 
ings and  decisions  of  the  Board,  with  the  reasons  therefor  in  each  case,  togethei- 
with  the  dissent  of  any  member  who  may  disagree,  shall  be  reduced  to  writing, 
and  filed,  with  all  papers  used  upon  the  hearing,  in  the  office  of  tiie  Secretaxy  of 
State. 

The  Governor  shall  have  power  to  grant  respites  or  reprieves  in  aU  cases  of 
convictions  for  ofEenses  against  the  State,  except  treason  or  conviction  on  impeach- 
ment; but  such  respites  or  reprieves  shall  not  extend  beyond  the  next  session  of 
the  Board  of  Pardons;  and  such  Board,  at  such  session,  shall  oontinue  or  determine 
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sodi  nqdte  en*  reprieve,  or  they  may  commute  the  punishment,  or  pardon  the 
<rffawe  as  herein  provided.  In  cam  of  conviction  for  treason,  the  Governor  shall 
have  the  power  to  suspend  execution  of  the  sentence,  until  the  ease  shall  be 
r^rted  to  the  L^slature  at  its  next  regular  session,  when  the  Legislature  shall 
either  pardon,  or  commute  the  sentence,  or  direct  its  execution ;  he  shall  com- 
mmiicate  to  the  L^slature  at  each  r^ular  session,  each  case  of  remission  of  fine 
or  forfeiture,  reprieve,  commutation  or  pardon  granted  since  the  last  previous 
report,  stating  tiie  name  of  the  convict,  the  crime  for  which  he  was  convicted, 
tiw  sentence  and  its  date,  the  date  of  ranission,  conunutation,  pardon  or  reprieve, 
vith  the  reasons  for  granting  tiie  same,  and  the  ol^ections,  if  any,  of  any  member 
of  the  Board  made  thereto. 

Sbc.  13.  [State  prison  commissioners.  Board  of  examiners.]  Until 
otherwise  provided  by  law,  the  Governor,  Secretary  of  State  and  Attomey-C^^al 
dull  ctmstitate  a  Board  of  State  Prison  Commissioners,  which  Board  shall  have 
sodi  supervision  of  all  matters  connected  with  the  State  Prison  as  may  be  provided 
bylaw.  They  shaU,  also,  oonstitate  a  Board  of  Examiners,  with  power  to  examine 
all  dums  against  the  State  except  saliuries  or  compensation  of  officers  fixed  by 
law,  and  perform  such  other  duties  as  may  be  prescribed  by  law ;  and  no  claim 
against  the  State,  except  for  salaries  and  comp^sation  of  officers  fi^ed  by  law, 
BbaD  be  passed  upon  by  the  L^fislature  without  having  been  considered  and  acted 
nptm  1^  the  said  Board  of  Examiners. 

Beg.  14.  [Insane  asylum  commissioners.]  Until  otherwise  provided 
fay  law,  the  Ck>vemor,  State  Treasurer  and  State  Auditor  shall  constitute  a  Board 
of  Insane  Asylum  Ccnnmissioners.  Said  Board  shall  have  such  sapnriEdcsL  of  all 
matters  connected  with  the  State  Insane  Asylum  as  may  be  provided  by  law. 

Sec.  16.  [Reform  school  commissioners.]  Until  otherwise  provided  by 
lav,  the  Governor,  Attomey-G^eral  and  Superintendent  of  Public  Instruction 
ihall  constitute  a  Board  of  Beform  School  Commissioners.  Said  Board  shall  have 
iDch  supervision  of  all  matters  connected  with  the  State  Beform  School  as  may  be 
pcovided  by  law. 

8k.  16.  n>aties  of  secretary  of  state.]  The  Secretary  of  State  shall 
keq>  a  record  ol  the  officii^  acts  of  the  Legislature  and  Executive  Department  of 
the  State,  and,  when  required,  shadl  lay  the  same  and  all  matters  relative  thereto 
before  either  branch  of  the  Legislature,  and  shaU  periorm  such  other  duties  as 
may  be  provided  by  law. 

Sbc.  17.  [Duties  of  auditor.]  The  Auditor  shall  be  Auditor  of  Public 
Accounts,  and  the  Treasurer  shall  be  the  custodian  of  public  moneys,  and  each 
■hall  perform  such  other  duties  as  may  be  provided  by  Uw. 

Skc.  18.  [Duties  of  attorney  general.]  TheAttomey-General  shall  be 
the  legal  adviser  of  tiie  State  Officers,  and  ahidl  perform  such  otiier  duties  as  may 
be  {Hvvided  by  law. 

Sk.  19.  [Superintendent  of  public  instruction.]  The  Superintendent 
oi  Public  Instruction  shall  perform  such  duties  as  may  be  provided  by  law. 

MeaAtt  <ii  itate  bond  of  educatton ;  control  of  schools,  art  10,  tea  8. 

Sec.  20.  [Compensation  of  state  officers.]  The  Governor,  Secretary  of 
6*ate,  Auditor,  Treasurer,  Attorney-General,  Superintendent  of  Public  Instruction 
and  such  other  State  and  district  officers  as  may  be  provided  for  by  law,  shall  receive 
for  their  services  quarterly,  a  compensation  as  fixed  by  law,  which  shall  not  be 
diminished  or  increased  so  as  to  afEect  the  saUiry  of  any  officer  during  his  term,  or 
tbe  term  next  ensuing  i^ter  the  adoption  of  uiis  Constitution,  unless  a  vacancy 
occnr,  in  which  case  the  successor  of  tiie  former  incumbent  shall  receive  only  such 
■alary  as  may  be  provided  by  law  at  the  time  of  his  election  or  appointment. 
The  compensation  of  the  officers  provided  for  by  this  article,  until  otherwise  pro- 
vided by  law,  is  fixed  as  follows : 

Governor,  Two  Thousand  Dollars  per  annum. 
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Secretary  of  State,  Two  Thoneaad  Dollars  per  annum. 

Btate  Auditor,  Fifteen  Hundred  Dollars  per  annum. 

State  Treasurer,  One  Thousand  Dollars  per  annum. 

Attorney-General,  Fifteen  Hundred  Dollars  per  annum. 

Superintendent  of  Public  Instruction,  Fifteen  Hundred  Dollars  per  annum. 

The  compensation  for  said  officers  as  prescribed  in  this  section,  and  in  all  laws 
enacted  pursuant  to  this  Constitution,  shall  be  in  full  for  all  services  rendered  by 
said  officers,  respectively,  in  any  official  capacity  or  employment  during  their 
respective  terms  of  office.  No  such  officer  shall  receive  for  the  performance  of 
any  official  duty  any  fee  for  his  own  use,  but  all  fees  fixed  by  law  for  the  perform- 
ance hy  either  of  thran  ot  any  official  duty,  shall  be  collected  in  advanoe  and 
deposited  with  the  State  Treasurer  quarterly  to  the  credit  of  the  State.  The 
L^slature  may  provide  for  the  payment  of  actual  and  necessary  expenses  of  said 
officers  while  traveling  in  the  State  in  the  performance  of  official  duty. 

SalariesofnupTemeand  district  Judges  fixed,  art.  paid  fixed  Balsries  and  to  account  for  feea,art.Zl. 
i,  sec.  20.    State,  county,  and  other  ofScers  to  be     Been.  1,  2. 

Sec.  21.  [Q-rants  cmd  commlBeions.]  All  grants  and  commissions  sh^ 
be  in  the  name  and  by  the  authority  of  the  State  of  Utah,  sealed  with  the  Great  Se^ 
of  the  State,  signed  by  the  Governor,  and  counterdgned  by  the  Secretary  of  State. 

Sec.  22.  [The  great  seal.]  There  shall  be  a  seal  of  the  State,  which  diaU 
be  kept  b}*^  the  Secretary  of  State,  and  used  by  him  officially.  Said  seal  shall  be 
called  "The  Great  Seal  of  the  State  of  Utah."  The  present  seal  of  the  Territory 
of  Utah  shall  be  the  seal  of  the  State  imtil  otherwise  provided  by  law. 

Sec.  23.  [U.  S.  offlcialB  ineligible.  Qovemor  not  eligible  for  sen- 
ate.] No  person,  while  holding  any  office  under  the  United  States'  government, 
Bhalf  hold  any  office  under  tiie  State  goTemment  of  Utah,  ajid  the  Governor  shall 
not  be  eligible  for  dection  to  the  Senate  of  the  United  States  during  the  term  for 
which  he  shall  have  been  elected  Governor. 
Office™  disqualified  from  holding  other  offices,  art.  5,  sec.  1;  art  6,  sec.  6. 

articjlb  vm. 

JUDICIAL  DEPARTMENT. 

BECTriloK  1.  rJudi<^al  powers,  how  vested.]  The  Judicial  power  of  the 
State  shall  be  vested  in  the  Senate  sitting  as  a  court  of  impeachment,  in  a  supreme 
court,  in  district  courts,  in  justices  of  the  peace,  and  such  other  courts  inferior  to 
the  Supreme  Court  as  may  be  established  by  law. 

Power  of  senate  in  impeachment,  art.  6,  sec.  18.  certain  oflect,  find  boAes  its  judgments  upon  it,  the 

The  courts  may  declare  any  act  of  the  htate  gov-  legislature  cannot  declare  that  the  law  u  to  that 

erament  violative  uf  the  constitution  to  he  utterly  cose  is  any  other  than  that  declared  |^  the  oonit. 

void.  Ritcliie  v.  Richards,  —  U.  — ;  47  P.  670.  When  In  re  Handler,  decided  Jnne  2S,  1897. 

the  court  construes  the  law  and  holds  that  it  baa  a 

Sec.  2.  [Supreme  oonrt,  how  constituted.  Terms.]  The  Supreme 
Court  shall  consiBt  of  three  judges ;  but  aft^r  the  year  A.  T>.  1005,  the  Le^slature 
may  increase  the  number  thereof  to  five.  A  majority  of  the  judges  constituting  the 
court  shall  be  necessary  to  form  a  quorum  or  render  a  decision.  If  a  ju8ti<*e  of 
the  Supreme  Court  shall  be  disqualified  from  sitting  in  a  cause  before  said  court, 
the  remaining  judges  shall  call  a  district  judge  to  sit  with  them  on  the  hearing  of 
such  cause.  The  Judges  of  the  Supreme  Court  shall  be  elected  by  the  electors 
of  the  State  at  lai^.  The  term  of  office  of  the  Judges  ot  the  Supreme  Court, 
excepting  as  in  this  article  otherwise  provided,  shall  be  six  years.  The  Judges  of 
the  Supreme  Court,  immediately  ^ter  the  first  election  under  this  Constitution, 
shall  he  selected  by  lot,  so  that  one  shall  hold  office  for  the  term  of  three  years, 
one  for  the  term  of  five  years,  and  one  for  the  term  of  seven  years.  The  lots 
shall  be  drawn  by  the  Judges  of  the  Supreme  Court,  who,  for  that  pui-pose,  shall 
assemble  at  the  seat  of  government ;  and  they  sliall  cause  the  result  thereof  to  be 
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certified  by  the  Secretary  of  8tate,  and  filed  in  his  office.  The  judge  having  the 
shortest  term  to  serve,  not  holding  liie  office  by  appointment  or  election  to  fill  a 
vacancy,  shall  be  the  Chief  Justice,  and  shall  preside  at  all  terms  of  the  Supreme 
Court,  and  in  case  of  his  absence,  the  judge,  having  in  like  manner,  the  next 
shortest  t^in,  diall  preside  in  his  stead. 

First  election,  art.  24,  acca.  11,  12.  Tenn  of  office  nwy  be  extended,  art.  8,  see.  24. 

Sec.  3.  [Id.  Qualifications  of  judges.]  Every  Judge  of  the  Supreme 
Court  shall  be  at  least  thirty  years  of  age,  and,  before  his  election,  shall  be  a  mem- 
ber of  the  bar^  learned  in  ^e  law,  and  a  readent  of  the  Tenitory  or  State  of  Utah 
for  five  years  next  preceding  his  election. 

Sec.  4.  [Id.  Jurisdiction.  Terms.]  The  Supreme  Court  shall  have  origi- 
nal jurisdiction  to  issue  writs  of  viandamus,  certiorari,  prohibition,  quo  toarranio 
and  habeas  corpus.  Each  of  the  jnstices  shall  have  power  to  issue  writs  of  habeas 
corpus,  to  any  part  of  the  State,  upon  petition  by  or  on  behalf  of  any  person  held 
in  actual  cnstody,  and  may  make  such  writs  returnable  before  himself  or  the 
Supreme  Court,  or  before  any  district  court  or  judge  thereof  in  the  State.  In 
otbercaseethe  Supreme  Court  Shall  have  appellate  jurisdiction  only,  and  power  to 
iasne  vrito  neoesBary  and  proper  for  the  exercise  of  that  jur^iction.  The 
S(iin«me  Court  shall  hold  at  least  three  terms  every  year,  and  shall  sit  at  the 
e^tal  of  the  State. 

A^eab  genendl/,  art  8^  see.  9.  District  oonrtB  V.  200;  44  P.  248.  The  sapreme  eoort  being  pri< 
mj  mue  same  writs,  »rt.  6^  sec.  7.  Snspenidon  of  marily  an  appellate  tribunal,  will  not  aaaume  juria. 
vnt  of  habeas  corpus,  art  1,  sec.  5.  diction  in  quo  warranto,  except  in  cases  which  pro- 

Cader  this  section  the  sapreme  court  has  jnria-     sent  some  peculiar  ,reaaon  why  the  concurrent 
i&tion  to  isEoe  writs  of  quo  warranto,  which  may    Jurisdiction  of  the  dntrict  court  fa  not  adequate  to 
be  eterdaed  on  tha  lemion  of  a  private  peison,     afford  relief,  or  when  interests  of  the  state  lequira 
bat  leave  must  lint  be  gnoted      the  court  to  file     ft  Id. 
tksiafwniation.  State,  ex  ret  Lloyd,  t.  ElUett^  13 

Sec.  5.  [District  courts,  how  constituted.  Terms.  Jurisdiction. 
Judge  pro  tempore.]  The  State  shall  be  divided  into  seven  judicial  districts, 
for  each  of  which,  at  least  one,  and  not  exceeding  three  judges,  shall  be  chosen 
bj  the  qualified  electors  thereof.  The  term  of  office  of  the  district  judges  sliall  be 
fonr  years.  Except  that  the  District  Judges  elected  at  the  first  election  shall  serve 
until  the  first  Monday  in  January,  A.  B.  1901,  and  until  their  successors  shall 
have  qualified.  Until  otherwise  provided  by  law,  a  district  court  at  the  county 
seat  (tf  each  couniy  shall  be  held  at  least  four  times  a  year.  All  civil  and  crimi* 
jul  boaineeB  Miang  in  any  county,  moat  be  tried  in  such  county,  unless  a  change 
of  venue  be  takrai,  in  such  cases  as  may  be  provided  by  law. '  Each  judge  of  a 
Kstrict  Court  shall  be  at  least  twenty-five  years  of  age,  a  member  of  the  bar, 
learned  in  the  law,  a  resident  of  the  Territory  or  State  of  Utah  three  years  next 
{weoeding  his  election,  and  shall  reside  in  the  district  for  which  he  shall  be  elected 
Any  District  Judge  may  hold  a  District  Court  in  any  county  at  the  request  of  the 
joi^  of  the  district,  and  upon  a  reqnest  of  the  Giovemor,  it  shall  be  his  duty  to 
do  80.  Any  cause  in  the  District  Court  may  be  tried  by  a  judge  pro  tempore,  who 
most  be  a  member  of  the  bar,  sworn  to  try  the  cause,  and  agreed  apon  by  the 
parties,  or  their  attom^B  of  reocwd. 

Defendant  entitled  to  trial  byjoryof  the  conn^  Tbiflwction  is  prospective  in  itx  opemtion.  and 
wdiBtrict  in  which  offense  committed,  art  1,  sec.  12.  does  not  apply  to  at.-tioDii  pcndins  wht-o  tlit.-  ■-•m-ci- 
Tttn  of  oflKoe  may  be  extended,  art  8,  sec  24.  totion  was  adopted.  Jangk  v.  HtAhrtmk.,  —  L'.  — ; 

49  P.  3(6. 

Sec  6.  [Id.  Legislature  may  change  districts.]  The  Le^.xlature  may 
duu^  the  limits  of  any  judicial  district,  or  increase  or  decrease  the  niMnUT  of 
districts,  or  judges  thereof.  No  alteration  or  incrpaw  shall  have  th**  cfTect 
of  removing  a  judge  from  office.  In  every  additional  difitrict  e^al»lished.  a  judge 
^lall  be  elected  by  the  election  thereof,  and  his  term  of  office  shall  continue  as 
provided  in  section  five  of  this  article. 

Sbc.  7.  [Jurisdiction  of  district  conrte.]  The  Di.strir-t  Court  nhall  have 
oripoal  jurifldicticnk  in  all  mattere  civil  and  criminal,  not  exr^pted  in  this  Consti- 
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tution,  and  not  prohibited  by  law;  appellate  jurisdictioD.  from  all  inf^or  oourts 
and  tribunala,  and  a  supervisory  control  of  the  same.  The  Bistriet  Courts  or 
any  judge  thereof,  shall  have  power  to  issue  writs  of  lu^eas  corpus,  maruUmtu, 
injunction,  quo  vKtrranto,  certiorari,  prohibition  and  other  writs  necessary  to  carry 
into  effect  their  orders,  judgments  and  decrees,  and  to  give  them  a  general  con- 
trol over  inferior  courts  and  tribunals  within  their  respective  jurisdictions. 

Appeals  from  justices' courte,  art.  8,  Bee.  9.  Origf nal  jatiadlctton  of  supiome  oonrt^  art.  8,  aec  4.  Sos- 
penston  of  writ  of  habeas  coipus,  art.  1,  sec.  5. 

Sec.  8.  [Justices  of  the  peace.  Jurisdiction,  etc.]  The  Legislature 
shall  determine  the  number  of  justices  of  the  peace  to  be  elected,  and  shall  fix  by 
law  their  powers,  duties  and  compensation.  The  jurisdiction  of  justices  of  the 
peace  shall  be  as  now  provided  by  law,  but  the  Legislature  may  restrict  the  Bame. 

JoBticcs  receive  fees  in  full  compensatiou,  except  city  Jnsticea,  art.  21,  sees.  1,  2. 

Sec.  9.  [Appeals  from  district  court:  record,  etc.  From  justices' 
courts.]  From  all  final  judgments  of  the  district  courts,  there  shall  be  a  right  of 
ap{>eal  to  the  Supreme  Court.  The  appeal  shall  be  upon  the  record  made  in  the 
court  below,  and  under  such  regulations  as  may  be  provided  by  law.  In  equity 
cases  the  appeal  may  be  on  questions  of  both  law  and  fact;  in  cases  at  law  the 
appeal  shall  be  on  questions  of  law  alone.  Appeals  shall  also  lie  from  the  final 
orders  and  decrees  of  the  Court  in  the  administration  of  decedent  estates,  and  in 
caees  of  guardianship,  as  shall  be  provided  law.  Appeals  shall  also  lie  from 
the  final  judgment  of  justices  of  the  peace  in  ciTil  and  criminal  cases  to  the 
District  Courts  on  both  questions  of  law  and  fact,  with  such  limitations  and 
restrictions  as  shall  be  provided  by  law ;  and  the  decision  of  the  District  Courts  on 
such  appeals  shall  be  final,  ^cept  in  cases  involving  the  validity  or  constitution- 
ality of  a  statute. 


Bight  to  aroeal  in  all  oases,  art  1,  sec.  12.  Law 
and  eqoil7  acuniaistrated  in  same  action,  art.  6,  sec. 
19.  Dijrtrict  coarta  have  protMte  Jurisdiction,  art. 
84,  sea.  9.  Aroeali  Usi  fma  the  dlstadot  ooorfes  of 
the  kte  terruory  in  cues  appealed  from  justices' 
courts,  even  when  such  appeals  are  perfected  afler 
statehood.  The  provisions  of  this  section  of  the 
oonstitutioB  lefer  to  appeals  from  the  state  district 
courts  only.  Hodson  v.  U.  P.  Ry.  Co.,  —  U.  — ;  46 
P.  270.  While  there  is  no  ezpreea  dedaration  that 
appeals  will  not  lie  from  Judgments  otiier  than  final 
judgments,  yet  under  this  section  and  section  4 
of  article  6,  appeals  will  lie  only  from  final  judg- 
ments of  dismct  courts.  A  final  judgment  is  a 
judgment  that  disposes  of  the  case  as  to  all  ^rties, 
aaL  flnal^  disposes  oi  the  sahject  matter  of  the 
litigation  on  the  muAtB.  An  anveal  from  an  order 
peodente  Ifte  is  not  an  appeal  from  a  final  judg- 
ment N'orthPointlrr.Co.v.irtahCanftlCo.,  — U. 
— ;  46  P.  834.  Znappealsincaaesatlaw,  thosnpreme 
court  will  examine  the  evidence  to  which  the  ml-, 
ing  was  applied,  as  far  as  may  be  necesary  to  de- 
termine wnether  such  ruling  was  right  or  wrong. 
Johnson  V,  Heaghr,  —  U.  — j  47  P.  861.  Questions 
of  both  law  and  fact  arising  in  equity  cases  can  be 
reviewed  in  the  supreme  court.  Ensign  v.  Fisher, 
—  U.  — ;  47  P.  950.  Under  this  section,  an  appeal 
lies  to  the  supreme  court  to  determine  the  Talidity 
or  constitation^ibr  of  city  ordinances  as  well  as  of 
statutes.  City  of  Eureka  v.  WilatMi,  —  U.  — ; 
48  P.  41.  The  (Sty  of  Enxelca  t.  Wilson,  48  P.  41, 
followed  as  to  power  of  supreme  court  to  consider 
the  validity  of  a  statute  or  city  ordinance  on 
appeal  from  the  district  court,  where  the  case 


originally  brought  before  a  Justice  of  the  peace. 
But  the  supreme  court  on  such  appeal  has  no  juris- 
diction to  determine  any  other  question  which 
does  not  ailbct  the  Ti^i^ty  or  the  constitationali^ 
of  a  statute  or  ordinance.  City  of  Eureka  t.  Wil- 
son, —  U.  -~;  46  P.  150.  In  appeals  to  the  supreme 
court  from  cases  originally  brought  before  a  Justice 
of  the  peace,  the  foilowiug  principles  will  govern: 
(a)  the  statutory  question  must  have  been  raised 
in  the  district  court;  (b)  the  question  must  have 
been  decided  by  the  district  court,  or  its  decision 
must  have  been  necessary  to  the  judgment 
rendered;  (c)  the  supreme  court  will  thereupon 
examine  the  judgment  to  determine  whether  the 
statutory  question  was  correctly  adjudged,  and  if 
it  was,  the  judgment  will  be  affirmed;  (d)  hut  if 
such  question  was  erroneously  decided,  and  there 
was  any  other  matter  not  affbcted  thereby,  dedded, 
which  in  itself  was  sufficient  to  sustain  the  judg- 
ment, notwlttietanding  the  error  in  deciding  the 
statutory  question,  then  the  supreme  court  will 
affirm  the  judgment;  but  (e)  if  it  be  found,  either 
liiat  tiw  determination  of  the  statutoir  question  is 
necessary  to  a  final  adjudication,  or  that  no  other 
matter  unaflected  by  the  statotory  question  luw 
been  decided,  sufficient  to  sustain  the  judgment  of 
the  lower  court,  then  the  supreme  court  will 
reverse  the  Judgment  or  remand  the  cbuhc.  Id. 
Under  this  section  the  supreme  court  has  been 
deprived  of  the  power  to  review  the  facts  in  an 
action  at  law,  except  so  far  as  may  be  neccssanr  to 
determine  questions  at  law.  Nelson  t.  Sou.  P»c. 
Co.,— U.  —;  49  P.  844. 


Sec.  10.  [Oonnty  attorneys.  Election,  term,  etc.]  A  County  Attorney 

shall  be  elected  by  the  qualified  voters  of  each  county  who  shall  hold  his  office 
for  a  term  of  two  years.  The  powers  and  duties  of  County  Attorneys,  and  such 
other  attorneys  for  the  State  aa  the  Legislature  may  provide,  shall  be  prescribed 
by  law.    In  all  cases  where  the  attorney  for  any  county,  or  for  the  State,  fails  or 
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refuses  to  attend  and  prosecute  aooording  to  law,  the  conrt  shall  have  power  to 
^ipoint  an  attorney  pro  tempore. 

Sec.  11.  [Removal  of  judges  from  office.]  Judges  may  be  removed 
from  office  me  concurrent  vote  of  both  houses  of  the  L^slature,  each  voting 
f^iarately;  but  two-thirds  of  the  members  to  which  each  house  may  be  entitled 
must  concur  in  such  vote.  The  vote  shall  be  determined  by  yeas  aad  nays,  and 
tlie  names  of  the  members  voting  for  or  a^inst  a  judge,  together  with  the  cause 
or  causes  of  removal,  shall  be  entered  on  the  journal  of  each  house.  The 
judge  against  whom  the  house  may  be  about  to  proceed  sliall  receive  notice 
thereof,  accompanied  with  a  copy  of  the  cause  alleged  for  his  removal,  at  least 
ten  days  before  the  day  on  which  either  house  of  the  Legislature  shali  act  thereon. 

lapeadtment  of  ofDoezs,  art  e,  seee.  17-SO. 

Sec.  12.  [Judges*  salaries  to  remain  fixed.]  The  Judges  of  the 
Supreme  and  District  Courts  shall  rec^ve  at  stated  times  compensation  for  their 
sen-ices,  which  shall  not  be  increased  or  dimini^ed  during  the  time  for  which 
they  are  elected. 

SilitM  of  jndceB,  art  8,  sec.  20. 

Sec.  13.  [Disqualification  of  judges.]  Except  by  consent  of  all  the 
parties,  no  judge  of  the  supreme  or  inferior  courts  shall  preside  in  the  trial  of  any 
canse  where  either  of  the  parties  shall  be  connected  with  him  by  afBnity  or  consan- 
guinity  within  the  d^;ree  of  first  cousin,  or  in  which  he  may  have  been  of  counsel, 
ot  in  tto  trial  of  whi^  he  may  have  presided  in  smy  inferior  court. 

Sec.  14.  [Clerks  of  courts.  Reporter.]  The  Supreme  Court  shall 
appoint  a  clerk,  and  a  reporter  of  its  decisions,  who  shall  hold  their  oflSces  during 
the  pleasure  of  the  Court.  Until  otherwise  provided.  County  Clerks  shall  be 
*x  officio  clerks  of  the  District  Courts  in  and  for  their  respective  counties,  and 
shall  perform  audi  other  duties  as  may  be  provided  by  law. 

Sec.  16.  [Judges  shall  not  appoint  relatives  to  office.]  No  person 
related  to  any  judge  of  any  court  by  affinity  or  consanguinity  within  the  degree  of 
firet  cousin,  shall  be  appointed  by  such  court  or  judge  to,  or  employed  by  such 
court  or  judge  in  any  office  or  duty  in  any  court  of  which  such  judge  may  be  a 
member. 

Sec.  16.  [Judicial  districts^  how  constituted.]  Until  otherwise  pro- 
vided by  law,  me  Judicial  Districts  of  the  State  shall  be  constituted  as  follows : 

First  District : — The  Counties  of  Cache,  Box  Elder  and  Rich. 

Second  District : — The  Counties  of  Weber,  Morgan  and  Davis. 

Third  District : — ^The  Counties  of  Summit,  Salt  Lake  asxd  Tooele,  in  which 
tiiere  shall  be  elected  three  district  judges. 

Fourth  District :— The  Counties  of  Utah,  Wasatch  and  Uintah. 

Fifth  District : — The  Counties  of  Juab,  Millard,  Beaver,  Iron  and  Washington. 

Sixth  District: — The  Counties  of  Sevier,  Piute,  Wayne,  Garfield  and  Kane. 

Seventh  Diataicfe: — ^The  Counties  of  San  Pete,  Carbon,  Emery,  Grand  and  San 
Joan. 

Sec.  17.  [Courts  of  record.]  The  Supreme  and  District  Courts  shall  be 
eoorts  of  record,  and  each  shall  have  a  seal. 

Beal  art  24,  sec.  8. 

8«.  18.  [Sts^e  of  process:  "The  State  of  Utah.'!  The  style  of  all 
I»ooeaB  shaH  be,  "The  State  of  Utah,"  and  all  prosecutions  shall  be  conducted  in 
the  name  and  by  the  authority  of  the  same. 

Sec.  19.  []But  one  form  of  civil  action.]  There  shall  be  but  one  form  of 
civil  acticm,  and  law  and  equity  may  be  administered  in  the  same  action. 

Apfttit  in  Iaw  and  equity  cases  respectively,  art  8,  sec.  9.  ' 


Sk.  20.-   [Salary  of  judges.]    Until  otherwise  provided  by  law,  the  sala- 
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riee  of  eupreme  and  district  judges,  shall  be  three  thonsand  dollars  per  annum, 

and  mileage,  payable  quarterly  out  of  the  State  treasury. 

Sklariet  not  to  be  incrMsed,  etc.,  daring  term,  art.  8,  wo.  12. 

Bsa  21.  [Judges  to  be  conservators  of  peace.]  Judges  of  the  Supreme 
Court,  Bistrict  Courts,  and  justices  of  the  peace,  shaU  be  conservators  of  the 
peace,  and  may  hold  preliminary  examinatitma  in  cases  of  felony. 

Preliminary  examination,  waiver,  art  I.  sec.  IS. 

Seo.  22.  [Judges  to  report  defects  in  laws.]  District  Judges  may,  at 
any  time,  report  defects  and  omissions  in  the  law  to  the  Supreme  Court,  and  the 
Supreme  Court,  on  or  before  the  first  day  of  December  of  each  year,  shall  rep(H^ 
in  writing  to  the  GK>Temor  any  seeming  defect  or  omiHsion  in  the  law. 

Seo.  23.  [Publication  of  decisions.]  The  L^slature  may  provide  for 
the  publication  of  decisions  and  opinions  ot  the  Su^-rane  Court,  but  all  ded- 
sions  shall  be  free  to  publishers. 

Seo.  24.  [Effect  of  extending  judges'  terms.]  The  terms  of  office  of 
Supreme  and  District  Judges  may  be  extended  by  law,  but  sudi  extenson  shaU 
not  affect  the  term  for  which  any  judge  was  elected. 

Sec.  26.  [Decisions  of  supreme  court  to  be  in  writing.]  "When  a 
judgment  or  decree  is  reversed,  modified  or  afiirmed  by  the  Supreme  Court,  the 
reasons  therefor  shall  be  stated  concisely  in  writing,  signed  by  the  judges  con- 
curring, filed  in  the  office  of  the  Clerk  of  the  Supreme  Court,  and  preserved  with 
a  record  of  the  ease.  Any  judge  dissenting  therefrom,  may  give  the  reasons  of 
his  dissent  in  writing  over  lus  signature. 

Sec.  26.    [Id.   Oourt  to  prepare  syllabus.]    It  sh^  be  the  duty  of  the 

oourt  to  prepare  a  syllabus  of  all  the  points  adjudicated  in  each  case,  which 
shfdl  be  concurred  in  by  a  majority  of  the  judges  thereof,  and  it  shall  be  pre- 
fixed to  the  published  reports  of  the  case. 

Sec.  27.  [Judge  forfeits  ofiSce  b^  absence.]  Any  judidal  officer  who 
shall  absent  himself  from  the  State  or  district  for  more  than  ninety  consecutive 
days,  shall  be  deemed  to  have  forieited  his  office:  Provided,  That  in  case  oi 
extreme  necessily,  the  Governor  may  extend  the  leave  of  absence  to  such  time  as 
the  necessity  thtn^for  shall  exist. 

Article  IX 

CONGRESSIONAL  AND  LEGISLATIVE  APPORTIONMENT. 

Section  1.  [Election  of  congressman.]  One  Representative  in  the  Con- 
gress of  the  TJnit^  States  shall  be  elected  from  the  State  at  lai^e  on  the  Tuesday 
next  after  the  first  Monday  in  November,  A.  D.  1895,  and  thereafter  at  such  times 
and  places,  and  in  such  manner  as  may  be  prescribed  by  law.  When  a  new 
apportionment  shall  be  made  by  Congress,  the  Legislature  shidl  divide  the  State 
into  congressional  districts  accordingly. 

First  election  of  representatiTe,  art.  24,  sec.  12. 

Sec.  2.  [Decennial  census  to  betaken.]  The  Legislature  shall  provide 
bylaw  for  an  enumeration  of  the  inhabitants  of  the  State,  A.  D.  1905,  and  every 
tenth  year  thereafter,  and  at  the  session  next  following  such  enumra^tion,  and 
also  at  the  session  next  following  an  enumeratdon  made  by  the  authority  of  the 
United  States,  shall  revise  and  adjust  the  apportionment  for  senators  fmd  repre- 
sentative on  the  basis  of  such  enumeration  according  to  ratios  to  be  fixed  by  &w. 

Sec.  3.  [Number  of  members  bf  legislature.]  The  Senate  shall  consist 
of  eighteen  members,  and  the  House  of  Representatives  of  forty-five  members. 
.  The  Legislature  may  increase  the  uumber  of  senators  and  rq)resentatives,  but  the 
senators  shim  never  exceed  thirty  in  number,  and  the  number  of  repreaeatatiyeB 


Digitized  by 


Abt.*9. 


CONSTITUTION  OF  UTAH. 


65 


ehall  never  bo  lew  tiian  twice  nor  greater  than  three  times  tiie  nnmber  of 

senators. 

BwtioB  of  lesUaton,  terms,  etc.,  art  ^  WM.  9-6. 

Sec.  4.  [Senatorial  districts,  how  formed.]  When  more  than  one 
cminty  shall  constitute  a  senatorial  district,  such  counties  shall  be  contiguous,  and 
□o  county'  shall  be  divided  in  the  formation  of  such  districts  unless  such  county 
contains  sufficient  population  within  itself  to  form  two  or  more  districts,  nor  shall 
a  part  of  any  county  be  united  with  any  other  county  in  forming  any  cUstrict. 

BBPBB8BNTAT1VB  DISTBIOT8. 

Until  otherwise  provided  by  law,  representatives  shall  be  apportioned  among 
the  several  counties  of  the  State  as  follows:  Provided,  That  in  any  future  appor- 
tionment made  by  the  L^^islatare,  each  oonnty  shall  be  entitled  to  at  least  one 
representative. 

The  County  of  Box  Elder  shall  constitute  tiie  First  Bepresentative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Cache  shall  constitute  the  Second  Representative  District, 
and  be  entitled  to  three  representatives. 

The  Countj'  of  Rich  shall  constitute  the  Third  Representative  District,  and 
be  entitled  to  one  representative. 

The  County  of  Weber  ehall  constitute  the  Fourth  Representative  District, 
and  be  entitled  to  four  representatives. 

The  County  of  Morgan  shall  constitute  the  Fift^  Representative  District,  and 
be  entitled  to  one  representative. 

The  County  of  Davis  shall  constitute  the  Sixth  Representative  IMstrict,  and 
be  entitled  to  one  representative. 

The  County  of  Tooele  shall  constitute  the  Seventh  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Salt  Lake  shall  eonstitnte  the  Eighth  RepresentatiTe  District, 
and  be  entitled  to  ten  representatives. 

The  County  of  Summit  shall  constitute  the  Ninth  Representative  District, 
and  be  entitled  to  one  representative. 

The  Coimty  of  Wasatch  shall  constitute  the  Tenth  Representotive  District, 
and  be  entitled  to  one  representative. 

The  County  of  Utah  shaXl  constitute  the  Eleventh  Representative  District, 
and  be  entitled  to  four  representatives. 

The  County  of  Uintah  shall  constitute  the  Twelfth  Representative  District, 
and  l)e  entitled  to  one  i-epresentative. 

The  County  of  Juab  shall  constitute  the  Thirteenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  San  Fete  shall  constitute  the  Fourteenth  Representative  Dis- 
trict, and  be  entitled  to  two  representatives. 

The  County  of  Carbon  shall  constitute  the  Fifteenth  Representative  District, 
and  be  raititled  to  one  rq)resentat)ve. 

The  County  of  Emery  shall  constitute  the  Sixteenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Grand  shall  constitute  the  Seventeenth  Representative  Dis- 
Wct.  and  be  entitled  to  one  representative. 

The  County  of  Sevier  shall  constitute  the  Eighteenth  Representative  District, 
ttd  be  entitled  to  one  representative. 

The  County  of  Millard  shall  constitute  the  Nineteenth  Representative  Di»- 
fai<t,  and  be  ^titled  to  one  representative. 

The  County  of  Beaver  shaU  constitute  the  Twentieth  Representative  District, 
and  be  entitled  to  one  representative. 

'Rm  County  of  Piute  sh^  constitute  the  Twenty-first  Representative  Di»* 
Uck,  and  be  entitied  to  one  representative.  * 
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The  County  of  Wayne  shall  constatute  the  Twenly-Beoond  BepieaentatiTe  Dis- 
trict, and  be  entitled  to  one  representative. 

The  County  of  Garfield  shall  constitute  the  Twenty-third  Sepreaentative  DiB- 
trict,  and  be  entitled  to  one  representative. 

The  County  of  Iron  shall  constitute  the  Twoity-fonrth  Bepreeentative  Dis- 
trict, and  be  entitled  to  one  representative. 

The  County  of  Washington  shall  constitute  the  Twenty-fifth  BepreeentatdTe 
District,  and  be  entitled  to  one  representative. 

The  County  of  Kane  shall  constitute  the  Twenty-sixth  Eepresentaiive  Dis- 
trict, and  be  entitled  to  one  representative. 

The  County  of  San  Juan  shall  constitute  the  Twenty-seventh  B^resentatdye 
District,  and  be  entitled  to  one  representative. 

BBNATOBIAIi  DISTBIOTS. 

Until  otherwise  provided  by  law,  the  Senatonal  Districts  ahaU  beconstitnted 
and  numbered  as  follows: 

The  Counties  of  Box  Elder  and  Tooele  shall  constitute  the  First  District,  and- 
be  entitled  to  one  senator. 

The  County  of  Cache  shall  constitnte  the  Second  District,  and  be  entitled  to 
one  Senator. 

The  Counties  of  Rich,  Morgan,  and  Davis  shall  constitute  the  Third  District,* 
and  be  entitled  to  one  Senator. 

The  County  of  Weber  shall  constitute  the  Fourth  District,  and  be  entitled  to 
two  Senators. 

The  Counties  of  Summit  and  Wasatch  shall  constitute  the  Fifth  District,  and 
be  entitled  to  one  Senator. 

The  County  of  Salt  Lake  shall  constitute  the  Sixth  District,  and  be  entitled 
to  five  Senators. 

The  County  of  Utah  shall  constitute  the  Seventh  District,  and  be  entitled  to 
two  Senators. 

The  Counties  of  Juab  and  Millard  shall  constitute  the  Eighth  District,  and 
be  entitled  to  one  Sejiator. 

The  Coimty  of  San  Pete  shall  constitnte  the  Ninth  District,  and  be  entitled 

to  one  Senator. 

The  Counties  of  Sevier,  Wayne,  Finte,  and  Garfield  shall  constitute  the  Tenth 
District,  and  be  entitled  to  one  Senator. 

The  Counties  of  Beaver,  Iron,  Washington,  and  Elane  shidl  constitnte  the 
Eleventh  District,  and  be  entitled  to  one  Senator. 

The  Counties  of  Emeiy ,  Carbon,  Uintah,  Grand,  and  San  Juan  shall  ocmstitate 
tlie  Twelfth  District,  and  be  entitled  to  one  Senator. 


ARTICLE  X. 

EDUCATION. 

Section  1 .  [Free  non-sectarian  schools.^  The  Legislature  shall  provide 
for  the  establishment  and  maintenance  of  a  uniform  system  of  public  schools, 
which  shall  be  open  to  all  children  of  t^e  State,  and  be  free  from  sectarian  control. 

Edncational  fbnds  not  to  be  nsed  for  deDomiii&<     11.  SlmllsT  Mctdon,  art  8,  sea  4.   Bdlgioos  or 
tdonal  schools,  etc.,  Enabling  Act,  sec.  11.   Schools     parti  Ban  goaliflcaflona  forbiddui,  art>  10,  ho.  U. 
to  z«nuun  tmder  control  of  Htate,  Enabling  Act,  sec 

Seo.  2.    [Public  school  system.   BSaintenance.]   The  Public  School 

system  shall  include  kindergarten  schools;  common  schools,  consisting  of  primary 
and  grammar  grades ;  high  schools ;  an  Agricultural  College ;  a  University,  and  such 
other  schools  as  the  L^slature  may  establish.  The  common  schools  shall  be  free. 
The  other  dfipartments  of  the  system  shall  be  supported  as  provided  by  law:  Pro- 
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Tided,  Tbskt  high  schools  may  be  maintained  free  in  all  oitieB  of  the  first  and 
«6C(md  clasB  now  oonstitating  school  districts,  and  in  snch  other  oities  and  difr- 
ticts  as  may  be  designated  by  the  Le^slature.  But  where  l^e  proporticxn  of 
-school  monies  apportioned  or  acCTuing  to  any  city  or  district  shall  not  be  snffi- 
■deat  to  maintidn  all  the  free  schools  in  snoh  dty  or  district,  the  high  Bchoids 
shall  be  supported  by  local  taxation. 

Htintenanee  of  schools  in  citiee,  art.  10,  sec  6. 

Sec.  3.  [State  Bchool  fond.  Interest  distributed.]  The  proceeds  of  all 
lands  that  have  been,  or  may  be  granted  by  the  United  States  to  this  State,  for  the 
BQi^rt  of  the  common  schools;  the  proceieds  of  all  property  that  may  accrue  to 
the  State  hy  escheat  or  forfeiture;  all  nndaimed  shares  and  dividends  of  any  cor- 
poration incorporated  under  the  laws  of  this  State ;  the  proceeds  of  the  sale  of 
timber,  minerals  or  other  property  from  school  and  State  lands,  other  than  those 
granted  for  specific  purposes ;  and  the  five  per  centum  of  the  net  proceeds  of  the 
ades  of  public  lands  lying  within  the  State,  which  shall  be  Bold  by  the  United 
Stotes,  Bubsequent  to  tiie  admission  of  this  State  into  the  Union,  shall  be  and 
remain  a  perpetual  fond,  to  be  called  the  State  School  Fund,  the  inters  of  which 
only,  together  with  sndi  other  means  as  the  L^slature  may  provide,  shall  be 
distributed  among  the  sereml  school  districts  according  to  the  school  population 
residing  thereda. 

I«DdB  gzuited,  ftinda^  ete.,  Enaliliiig  Act,  mob.  S-IS.  Peipetoal  ednealioiutl  fimds,  art.  10,  sees.  S,  7, 
JO;  art.  lA,  sec.  3;  art.  BO,  sec.  1. 

Sec.  4.  [Universitv  and  agricultural  college  located.  Rights,  etc.] 
The  location  and  establishment  by  existing  laws  of  the  University  of  Utah,  and 
the  Agricultural  CoU^e  are  hereby  confirmed,  and  all  the  rights,  immunities, 
franc^ses  and  endowments  heretofore  granted  or  donfeired,  are  hereby  perpet- 
uated unto  said  University  and  Agricultural  Goll^^  respectively. 

Sec.  6.    [Proceeds  of  land  grants  to  constitute  permanent  funds.] 

He  proceeds  of  the  sale  of  lands  reserved  by  an  Act  of  Congress,  approved  Feb- 
luaiy  21st,  1855,  for  the  establishment  of  the  University  of  Utah,  and  of  all  the 
lands  granted  by  an  Act  of  Congress,  approved  July  16th,  1894,  ^all  constitute 
p^manent  funds,  to  be  safely  invested  and  held  by  the  State;  and  the  income 
tberetrf  shall  be  used  exclusively  for  the  support  and  maintcoiance  of  the  different 
institutions  and  collies,  respectively,  in  accordance  with  the  requirements  and 
<xmditions  of  said  Acts  of  Congress. 

land  gnuita,  conditions,  etc.,  Enabling  Act,  sees.  ft-lS.  Fonds  perpetuated  and  guaranteed,  art.  10, 
Kts.  3,  7, 10;  art;.  19,  sec.  8;  art.  ^,  sec.  1. 

Sec.  6.  [Separate  control  of  city  schools.]  In  cities  of  the  first  and 
second  class,  uie  public  sdiool  system  shall  be  maiatamed  aaid  controlled,  by  the 
Board  of  Education  of  such  cities^  separate  and  apart  from  the  counties  in  which 
aid  dtiee  are  located. 

Bi^b  Hchools  in  dtiee,  art.  10,  sec.  2.  Tidins  for  the  collection  of  a  school  tax  within 

Tbis  section  means  tliat  the  txMtd  of  education  S^t  Lake  City,  and  the  subtraction  of  a  part  of 

iIhII  Iwar  tbe  expense  to  keep  op,  supplT  what  is  snch  fnnd  for  connkr  school  purposes  is  invalid, 

needed,  maintain  and  control  the  pnbllc  school  being  repagnant  to  thii  section.  Merrill  Spen- 

Qrtem  therein,  and  certain  prorimons  of  law  pro-  cer,  —  If.  — ;  46  P.  lOOS. 

Sec.  7.    [School  funds  guaranteed  by  state.]    All  public  School  Funds 
flhaU  be  guaranteed  by  the  State  against  loss  or  diversion. 
BeeaotM  toaee.  S,  ante. 

Sec.  8.  [State  board  of  education.]  The  general  control  and  supervis- 
ion of  the  Public  School  System  shall  be  vested  in  a  State  Board  of  Education, 
consisting  of  the  Superintendent  of  Public  Instruction,  and  such  other  persons  as 

Le^slature  may  provide. 

Sec.  9.  [Text  books.]  Neither  the  Legislature  nor  the  State  Board  of 
Edocation  shall  have  power  to  prescribe  text  books  to  be  used  in  the  common 
flcfaofda. 
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Sec.  10.  [Institutdons  for  deaf,  dumb,  and  blind.  Property.  Fund.] 

Institutions  for  the  deaf  and  Dumb,  and  for  the  Blind,  are  hereby  established. 
All  property  belonging  to  the  School  for  the  Deaf  and  Dumb,  heretofore  connected 
with  the  University  of  Utah,  shall  be  transferred  to  said  Institution  for  the  Deaf 
and  Dumb.  All  the  proceeds  of  the  landB  granted  by  the  United  States,  for  the 
support  of  a  Deaf  and  Dumb  Asylum,  and  for  an  Institution  for  the  Blind,  shall  be 
a  perpetual  fund  for  the  maintenance  of  said  Institutions.  It  shall  be  a  trust 
fund,  the  principal  of  which  shall  remain  inviolate,  guaranteed  by  the  state 
against  loss  by  diversion. 

iMni  grants,  coaditions,  etc.  Enabling  Act,  seca.  0-13.  Funds  perpetaated  and  goannteed,  art.  10, 
■MB.  8,  5,  7;  art.  19,  80c.  3;  art.  20,  sec.  1. 

Sec.  H.  [Metric  system.]  The  Metric  System  shall  be  taught  in  the 
public  schools  of  the  State. 

Sec.  12.  [No  religious  or  partisan  tests  in  schools.]  Neither  relig- 
ious nor  partisan  test  or  qualification  shall  be  required  of  any  person,  as  a  ccmditlon 
of  admisfflon,  as  teacher  or  student,  into  any  public  edncational  institntson  of  the 
State. 

Toleration  of  religions  sentiment,  art  1,  necs.  1,  4 ;  art  11,  see.  1.  Schools  to  be  free  from  nduian  con- 
trol, art.  3,  sec.  * ;  art.  10,  sec.  1 ;  Enabling  Act,  see.  11. 

Sec.  13.  [Public  aid  to  church  schools  forbidden.]  Neither  the  Liegis- 
laturenorany  county,  city,  town,  school  district  or  ot^er  public  corporation,  shall 
make  any  appropriation  to  aid  in  the  support  of  any  school,  seminary,  academy, 
collie,  university  or  other  institution,  oontroUed  in  whole,  or  in  part,  by  any 
churdi,  sect  or  denomination  whatever. 

PdUIc  support  of  MCturian  establishnientfoilnd-  Fioceedsof  UndgiMitBtiottobeiMedfbrdeaMniil- 
den,  art.  1,  sec.  4.  awtlonal  sdtools,  Enabling  Act,  sec.  11. 

Abtiolb  XL 

COUNTIES,  CITIES  AND  TOWNS. 

Section  1.  [Existing  counties,  precincts,  etc.,  recognized.]  The  sev- 
eral counties  of  the  Territory  of  Utah,  existing  at  the  time  of  the  adoption  of  this 
Constitution,  are  hereby  recognized  as  le^l  subdivisions  of  this  State,  and  the 
precincts,  and  school  districts,  now  existing  in  said  counties,  as  l€gal  subdlviedona 
thereof,  and  they  shall  so  continue  until  changed  law  in  pursuance  of  this 
article. 

Seo.  2.    [Removal  of  county  seats.]    No  County  Seat  shall  be  removed 

unless  two-thirds  of  the  qualified  electoisof  the  county,  voting  on  the  proposition 
at  a  general  election,  shall  vote  in  favor  of  such  removal,  and  two-thirds  of  the 
votes  cast  on  the  proposition  shall  be  required  to  re-locate  a  county  seat.  A  prop- 
osition of  removal  shall  not  be  submitted  in  the  same  county  more  than  once  in 
four  years. 

Spedal  law  removing  county  Bcat  forbidden,  art.  6,  sec  26, 

Sec.  3.    [Changing  county  lines.]    No  territory  shall  be  strickcai  from 

any  county  unless  a  majority  of  the  voters  living  in  such  territory,  as  well  as  of  the 
county  to  which  it  is  to  be  annexed,  shall  vote  therefor,  and  then  only  under  such 
conditions  as  may  be  prescribed  by  general  law. 

Sec.  4.  fUniform  county  government.]  The  Legislature  shall  establish 
a  system  of  County  government,  which  shall  be  uniform  throughout  the  State, 
and     general  laws  shall  provide  for  precinct  and  township  organizations. 

Special  law  xegolating  connty  and  township  sfiUrs  forbidden,  art.  9,  see.  36. 

Bsc.  5.  [Special  mimicipal  charters  forbidden.]  Corporations  for 
municipal  purposes  shall  not  be  created  by  special  laws ;  the  L^slature,  by  general 
laws,  shall  provide  for  the  inooiporaticm,  organization,  and  classification  ^  ctties 
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and  towns  in  ^g^apar^xm  to  population ;  which  lawa  may  be  altered,  amended  or 
r^ealed. 

Stwcuil  laws  ineorporatliig  cities  or  towns,  or     reference  to  its  aflUn  witUn  thenuinidpAU^,  the 


The  le^^tare  may  delegate  to  a  municipali^     —  U.  — ;  48  P.  41. 
power  to  pus  ordinances  wliieh  f^hall  have,  wiu, 

Sbc.  6.    [Municipalities  fbrbidden  to  sell  waterworks  or  riffhta] 

No  municipal  corporation  diall  directly,  or  indirectly,  lease,  sell,  alien  or  mspose 
of  any  water-works,  water  rights,  or  aoarces  of  water  supply  now,  or  hereafter  to 
be  owned  or  controlled  by  it;  but  all  such  water  works,  water-rights  and  sources 

of  water  supply  now  owned  or  hereafter  to  be  acquired  by  any  municipal  corpora- 
tion, shall  be  preser\'ed,  maintained  and  operated  by  it  for  supplying  its  inhab- 
itante  with  water  at  reasonable  charges :  Provided,  That  nothing  herein  contained 
ehall  be  construed  to  prevent  any  Bueh  municipal  corporation  from  exchanging 
water-righte,  or  sources  of  water  supply,  for  other  water-rights  or  sources  of  water 
supply  of  equal  value,  and  to  be  devoted  in  like  manner  to  the  public  supply  of 
ito  inhahstanta. 


Section  1.  [Corporations.  Formation.  Control.]  Corporations  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special  acts.  All  laws 
relating  to  corporations  may  be  altered,  amended  or  repealed  by  the  Legislature, 
aod  all  corporations  doing  business  in  this  State,  may,  as  to  such  buaneas,  be 
regnlated,  limited  or  restruned  by  law. 

Specnl  law  farbidden,  art.  6,  see.  20. 

Sec.  2.  [Elxisting  corporations  to  accept  constitution.]  All  existing 
charters,  franchises,  special  or  exclusive  privil^es,  under  which  an  actual  and 
bona  fide  organization  shall  not  have  taken  place,  and  business  been  commenced 
in  good  faith,  at  the  time  of  the  adoption  of  this  Constitution,  shall  thereafter 
have  no  validity ;  and  no  corporation  in  existence  at  the  time  of  the  adoption  of 
tiiis  Constitution  shall  have  the  benefit  of  future  l^slation  without  first  filing  in 
the  office  of  the  Seoetary  of  State,  an  acceptance  of  the  provisions  of  this  Co^ti- 
tntion. 

Sec.  3.  [Legislature  not  to  extend  or  validate  franchises.]  The 
Legislature  shall  not  extend  any  franchise  or  charter,  nor  remit  the  forfeiture  of 
any  franchise  or  charter  of  any  coloration  now  existing,  or  which  shall  hereafter 
exist  under  the  laws  of  this  State. 

^tecixl  law  forbidden,  art.  6,  sec.  26. 

Sec.  4.  ["  Corporation  "  defined.  Suits.]  The  term  "  Corporation,"  as 
Q-sed  in  this  article,  shall  be  construed  to  include  all  associations  and  joint-stock 
ebmpanies  having  any  powers  or  privileges  of  corporations  not  possessed  by  indi- 
viduals or  partnerships,  and  all  corporations  shall  have  the  right  to  sue,  and  shall 
be  subject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons. 

Sec.  5.  [Corporate  stock.  Issuance,  increase,  etc.]  Corporations 
shall  not  issue  stock,  except  to  bona  fide  subscribers  thereof  or  their  assignee, 
nor  shall  any  corporation  issue  any  bond,  or  other  obligation,  for  the  payment  of 
money,  except  for  money  or  property  received,  or  labor  done.  The  stock  of  corpo- 
rations shall  not  be  increased,  except  in  pursuance  of  general  law,  nor  shall  any 
law  authorize  the  increase  of  stock  without  the  consent  of  the  person  or  persons 
holding  the  larger  amount  in  value  of  the  stock,  or  without  due  notice  of  the  pro- 
posed increase  having  previously  been  given  in  such  manner  as  may  be  prescribed 
by  law.  All  fictitious  increase  of  stock  or  indebtedness  shall  be  void. 
_..3stv.6r.-  £Fnyileges  of  foreign  corporatio|i8.]  No coi^ati<His organized 
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ontBide  ct  this  State,  shall  be  allowed  to  laiunsact  bosmees  vitiiin  the  State  on  con- 
ditions more  favorable  than  those  prescribed  by  law  to  similar  oorpotafions 
organized  under  the  laws  of  this  State. 

Sec.  7.  [Limitation  on  alienation  of  franchise.]  No  oorporation  shall 
lease  or  alienate  any  franchise,  so  as  to  relieve  the  franchise  w  property  held 
thereunder  from  the  liabilities  (rf  the  IsBBor,  or  grantor,  lessee  or  grantee,  oon- 
tracted  or  incurred  in  operation,  use  or  enjoyment  of  sadi  franchise  or  any  of  its 
privileges. 

Sec.  8.  [Consent  of  local  authoritieB  necessary  to  use  of  streets.} 
No  law  shall  be  passed  granting  the  right  to  construct  and  operate  a  street  rail- 
road, telegraph,  telephone  or  electric  light  plant  within  any  city  or  incorporated 
town,  witJ^out  tiie  consent  of  the  local  authorities  who  have  control  of  the  street 
or  highway  proposed  to  be  occupied  for  such  purposes. 

Sec.  9.  [Place  of  business,  process  agent,  etc.]  No  corporation  shall 
do  business  in  thie  State,  without  having  one  or  more  places  of  business,  with  an 
authorized  agent  or  agents,  upon  whom  process  may  be  served ;  nor  without  first 
filing  a  certified  ctypy  of  its  articles  of  inoorporation  with  tbe  Secretary  xrf  State. 

Sxo.  10.  [Corporations  limited  to  authorized  objects.]  No  corpora- 
tion shall  engage  in  any  business  other  tiian  that  expressly  authorized  in  its 
charter,  or  articles  of  incorporation. 


tiie  right  of  eminent  domain  shall  never  be  so  abridged  or  construed,  as  to  pre- 
vent the  Legislature  from  taking  the  property  and  franchises  of  incorporated 
companies,  and  subjecting  them  to  public  use  tiie  same  as  the  property  of  indi- 
viduals. 

Sec.  12.  [Oommon  carriers.]  All  railroad  and  other  transportation  com- 
panies are  declared  to  be  common  carriers,  and  subject  to  legislative  control ;  ajid 
such  companies  shall  receive  and  tranqwrt  each  othw's  passengers  and  freight, 
without  discrimination  or  unnecessary  delay. 

FreiKht  oliargea  and  control  of  common  carriers,  art.  12,  sec.  15. 

Sec.  13.  [Competing  railroads  not  to  consolidate.]  No  railroad  cor- 
poration shall  consolidate  its  stock,  property  or  franchises  with  any  other  railroad 
corporation  owning  a  competing  line. 

Sbc.  U.  [Rolling  stock  considered  personal  property.]  The  rolling 
stock,  and  other  movable  property,  belonging  to  any  railroad  company  <Hr  corpo- 
ration in  this  State,  shall  be  considered  personal  property,  and  shall  be  liable  to 

taxation  and  to  execution  and  sale,  in  the  same  manner  as  the  personal  property 
of  individuals,  and  such  property  shall  not  be  exempted  from  execution  and 
sale. 

Sec.  15.  [Leffislature  to  prescribe  maximum  rates.  Discrimina^ 
tions.]  The  L^^imature  shall  pass  laws  establ^hing  reasonable  maximum  rates 
of  chaiges  for  the  transportation  of  passengers  and  freight,  for  correcting  abuses, 
and  preventing  discrimination  and  extortion  in  rates  of  freight  and  passenger 
tariffs  by  the  different  railroads,  and  other  common  carriers  in  the  State,  and 
shall  enforce  such  laws  by  adequate  penalties. 

Regulation  of  frei^t  charges,  etc,  not  epedal  lagidation,  art  6,  see.  98.  Control  of  common  earrien, 

Krt  12,  sec  12. 

Sec,  16.  [Armed  bodies  not  to  enter  state,  when.]  No  corporation  or 
association  shaJl  bring  any  armed  person  or  bodies  of  men  into  this  State  for  the 
preservation  of  the  peace,  or  the  supprrasion  ot  domestic  trouble  witiiout 
authority  of  law. 

Sec.  17.  [Employee  of  corporation  ineligible  to  municipal  office, 
when.]  No  officer,  employee,  attorney  or  agent  of  any  corporation,  company  or 
association  doing  business  under,  or  by  virtue  of  any  municipal  diaxter  or  frao- 


Sec.  11. 


AST.  13. 


CX)N8TITtJTION  OF  UTAH. 


dose,  shall  b«  eligible  to  or  permitted  to  hold  any  mmiicLpal  office,  in  the 
■  monicipality  granting  sach  charter  or  franchise. 

Sbc.  18.    [Liability  of  stockholders  of  banks.]   The  Btockholders  in 
every  corporation,  and  joint  stock  aesodation  for  banking  purpoeea,  in  addition 
to  the  amount  of  capital  stock  subscribed  and  fully  paid  by  them,  shall  be  indi- 
'  vidoally  responsible  for  an  additional  amount,  equal  to  the  amount  of  their  stock 
in  such  o(»poration,  for  all  its  debts  and  liabUities  of  every  kind. 

Sec.  19.  [Blacklisting  forbidden.]  Every  person  in  this  State  shall  be 
free  to  obtain  employment  whenever  possible,  and  any  person,  corporation,  or 
a^ent,  servant  or  employee  thereof,  maliciously  interfering  or  hindering  in  any  way, 
any  person  from  obtaining,  or  enjoying  employment  already  obtained,  from  any 
other  corporation  or  person,  shall  be  deemed  guilty  of  a  crime.  The  Legislature 
shall  provide  by  law  for  the  enforcement  of  thiB  section. 

BiMkUstiiic  fortHdden,  art.  16,  aec  4. 

Sbc,  20.  [Trusts  and  combinations  prohibited.]  Any  combination  by 
individuals,  corporationB,  or  associations,  having  for  its  object  or  effect  the  con- 
trolling of  the  price  of  any  prodncts  of  the  soil,  or  of  any  article  of  manufacture 
or  commerce,  or  the  cost  of  exchange  or  transportation,  is  prohibited,  and  hereby 
decUired  unlawful,  and  against  pubOc  policy.  The  L^^ture  shall  pass  laws  for 
tite  enforcement  of  this  section  by  adequate  penalties,  and  in  case  of  incorporated 
companies,  if  neoesRary  for  that  purpose,  it  may  declare  a  forfeiture  of  th^r 
frai^biae. 

ARTICLE  XIII. 

REVENUE  AND  TAXATION. 

Sbctioh  1.  [Fiscal  year.]  The  fiscal  year  shall  begin  on  the  first  day  of 
January,  unless  changed  by  the  L^slature. 

Sec.  2.  [What  property  taxable.  Definitions.  Revenue.]  AUprop- 
aty  in  t^e  Stete,  not  exempt  under  the  laws  of  the  United  States,  or  under  this 
Constitution,  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  pro- 
vided law.  The  word  property,  as  used  in  this  article,  is  hereby  declared  to 
indude  monies,  credits,  bonds,  stocks,  franchises  and  nil  matters  and  things 
{ntXj  personal  and  mixed)  capable  of  private  ownership;  but  this  shall  not  be 
so  ctmsfaraed  as  to  an&orize  the  taxation  of  the  stodcs  of  any  company  or  corpo- 
rati<ni,  when  the  property  of  such  company  or  corporation  represented  such 
Btodks,  has  been  taxed.  The  L^slatnre  shall  provide  by  law  for  an  annual  tax 
saffident,  with  other  sources  of  revenue,  to  defray  the  estimated  ordinary  expenses 
of  the  state  for  each  fiscal  year.  For  the  purpose  of  payina  the  State  debt,  if  any 
thwe  be,  the  L^islatnre  shall  provide  for  levying  a  tax  annually,  sufficient  to  pay 
the  annual  interest,  and  principal  of  such  debt,  within  twenty  years  from  the  final 
passage  of  the  law  creat^  tlie  debt 

Property  exempted  from  taxation,  art.  3,  sec.  2;  oer,  —  TJ.  — ;  48  P.  1097.   Chapter  48  of  the  laws 

art  U,  sec  3.   8&mp  tax,  ortuoniscome8,iniOlt-  of  1892,  exempting  mortgages  from  taxation,  i.s  in 

mea,  etc.,  ait.  13,  sec.  12.  conflict  not  only  with  this  section  of  the  coniititu- 

A  mortage  being  proper^  diatioct  from  other  tion,  bat  also  vrith  the  revenue  act  of  1896,  and  its 

property,  the  holder  of  it,  when  residing  within  provisions  respecting  such  exomptionaaxetberefore 

tlie  ^te,  is  taxed  atf  the  owner  of  money  in  use  repealed  by  implication.  Id. 
and  not  upon  interest  in  the  land.  Jadge  T.  Spen- 

Sbo.  3.  [Legislature  to  provide  uniform  tax.  Exemptions.]  The 
Legislature  stu^  provide  by  law  a  uniform  and  equal  rate  of  assessment  and  tax&- 
tion  on  all  property  in  the  State,  according  to  its  value  in  mon^,  and  shall  pre- 
scribe by  general  law  such  r^ulations  as  shall  secure  a  just  valuation  for  taxation 
of  all  property ;  so  that  every  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her  or  its  property:  Provided,  That  a  deduction  of  debts  from 
credits  may  be  authorized:  Provided  further.  That  the  property  of  the  Unitetl 
States^  of  the  State,  ooonties,  cities,  towns,  school  districts,  municipal  coi-pora- 
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tionB  and  public  Ubrariee,  lots  wifih  the  buildings  thereon  need  ezclusiTely  for 
either  religious  worship  or  charitable  purposes,  and  places  of  burial  not  held  op 
used  for  private  or  corporate  benefit,  shall  be  exempt  from  taxation.  Ditches, 
canals,  and  flumes  owned  and  used  by  individuals  or  corporations  for  irngating 
lands  owned  by  such  individuals  or  corporations,  or  the  individual  members 
thereof,  shall  not  be  separately  taoced  so  long  as  they  shall  be  owned,  and  used 
exclusively  for  such  purpose. 

,  U.  S.  property  exempt  from  taxation,  art  3,  sec.  2;  Eoabling  Act,  see.  3,  All  perBona  or  corpotatio&i 
8U Inject  to  taxation,  art.  13,  aeo.  10. 

Sec.  4.  [Taxation  of  mines.]  All  mines  and  mining  claims,  both  placer 
and  rock  in  place,  containing  or  bearing  gold,  silver,  copper,  lead,  coal  or  other 
valuable  mineral  deposits,  after  purchase  tiiereof  from  the  United  States,  shall  be 
taxed  at  the  price  paid  llie  Unitra  Bbatea  ther^or.  unless  tlie  surfoce  ground,  or 
some  part  thereof,  of  such  mine  or  claim,  is  used  for  other  than  mining  purposes, 
and  has  a  sepiuute  and  indep^dent  value  for  such  otAier  purposes ;  in  whi(^  case 
said  surface  ground,  or  any  part  thereof,  so  used  for  other  than  mining  purposes, 
shall  be  taxed  at  its  value  for  such  other  purposes,  as  provided  by  law ;  and  all 
the  machinery  used  in  mining,  and  all  property  and  surface  improvements  upon 
or  appurtenant  to  mines  and  mining  claims,  which  have  a  value  separate  and 
independent  of  such  mines  or  mining  claims,  and  the  net  f».nniiftl  proceeds  of  all 
mines  and  mining  claims,  shall  be  ta^d  as  provided  by  law. 

Sec.  6.  [Local  authoritieB  to  levy  local  taxes.]  The  Legislature  shall 
not  impose  taxes  for  the  purpose  of  any  county,  city,  town  or  other  municipal 
corporation,  but  may,  by  law,  vest  in  the  corporate  authorities  thereof,  respec- 
tively, the  power  to  assess  and  collect  taxes  for  all  purposes  of  such  corporation. 

Sbc.  6.  [Annual  statement  to  be  published.]  An  accurate  statement 
of  the  receipts  and  expenditures  of  the  public  monies,  shall  be  published  annually 
in  such  manner  as  the  Legislature  may  provide. 

Sec.  7.  [Tax  rate  for  state  pui^ses.]  The  rate  of  taxation  on  property, 
for  State  purposes,  shall  never  exceed  eight  mills  on  each  dollar  of  valuation ;  and 
whenever  the  taxable  property  within  the  State  shall  amount  to  two  hundred  mil- 
lion dollars,  the  rate  £^11  not  exceed  five  mills  on  each  dollar  of  valuation ;  and 
whenever  the  taxable  property  within  the  State  shall  amount  to  three  hundred 
million  dollars,  the  rate  shall  never  thereafter  exceed  four  mills  on  each  dollar  of 
valuation ;  unless  a  proposition  to  increase  such  rate,  specifying  the  rate  proposed, 
and  the  time  during  which  the  same  shall  be  levied,  be  firat  submitted  to  a  vote 
of  such  of  the  qua^fied  electors  of  tiie  State  as,  in  the  year  next  preceding  such 
election,  shall  have  paid  a  property  tax.  assesaed  to  th^  within  the  State,  and  the 
majority  of  those  voting  hereon  shall  vote  in  &vor  thereof,  in  such  manner  as 
may  be  provided  by  law. 

Seo.  8.  [OfiQcer  not  to  make  profit  out  of  public  moneys.]  The 
making  of  profit  out  of  pnldic  monies,  or  using  the  same  for  any  purpose  not 
authorized  by  law,  by  any  public  officer,  shall  be  deemed  a  felony,  and  shall  be 
punished  as  provided  hy  law,  but  part  of  such  punishment  shall  be  disqualification 
to  hold  public  office. 

Certain  convictions  disqualify  voters,  art.  4,  sec.  6. 

Sec.  9.  [State  expenditures  to  be  kept  within  revenues.]  No  appro- 
priation shall  be  made,  or  any  expenditure  authorized  by  the  Legislature,  whereby 
the  expenditure  of  the  State,  during  any  fiscal  year,  shall  exceed  the  total  tax  then 
provided  for  by  law,  and  applicable  for  such  appropriation  or  expenditure,  unless 
the  L^islature  making  such  appropriation,  shall  provide  for  levying  a  suffiaent 
tax,  not  exceeding  the  rates  allowed  in  section  seven  of  this  article,  td  pay  such 
appropriation  or  expenditare  within  such  fiscal  year.  This  provision  diaU  u(it 
apply  to  appropriations  or  expenditures  to  suppress  insurrections,  defend  the  State, 
or  assist  in  defending  the  United  States  in  time  of  war. 
State  may  create  debt,  tg  repel  iQTauoa,  etc.,  art,  14,  sei!,      .    ;  .  .       .  .?  ...,;,.-»  ..^ 
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Sbc.  10.  [All  property  taxable  where  situated.]  All  corporationB  or 
pOKUs  in  tills  State,  or  doing  bumness  herein,  shall  be  Bul^ect  to  taxation  for 
State,  County,  School,  Municipal  or  other  purposes,  on  the  real  and  personal 
property  owned  or  used  by  them  within  the  territorial  limits  of  the  authoritiy 
ferying  the  tax. 
All  pnwDs  sod  eorpontions  taxable,  art  13,  aec  3. 

Sec.  11.  [State  and  county  boards  of  equalization.]  Until  otherwise 
]MY>rided  by'  law,  there  shall  be  a  State  Board  of  Equalization,  consisting  of  the 
GoTcraor,  State  Auditor,  State  Treasurer,  Secretary  of  State  and  Attomey-Gren- 

val;  a-lao,  in  each  county  of  this  State,  a  County  Board  of  Equalization,  consistr 
ing  of  the  Board  of  County  Commissioners  of  said  county.  The  duty  of  the  State 
Board  of  Equalization  shall  be  to  adjust  and  equalize  the  valuation  of  the 
real  and  personal  propei-ty  among  the  several  coimties  of  the  State.  The  duty 
of  &e  County  Board  of  Equalization  shall  be  to  adjust  and  equalize  the  valua- 
tion of  the  r^l  and  personal  property  wit^n  their  respective  counties.  Each 
Boud  shall  also  perform  such  other  duties  as  may  be  prescribed  by  law. 

Cnder  this  section  and  section  IS,  chapter  ISl,      anjrduiof  pn^r^inthecountT.  SaltLakeCity 
hn  of  ISM,  the  county  board  of  eqaalization  may     T.  Armstrong,  —  U.  — ;  48  P.  641. 
niw  or  lower  the  nlnatiwi  of  the  MBessment  of 

Sbc.  12.  [Stamp,  income,  license,  franchise,  or  mortgage  tax  per- 
missible.] Nothing  in  this  Constitution  shall  be  construed  to  prev^t  the 
Legialatore  from  providii^  a  stamp  tax,  or  a  tax  based  on  income,  occupation, 
ticeuses,  franchise  or  mortgages. 


Section  1 .  [State  debt,  limitation.]  To  meet  casual  deficits  or  failures  in 
rerenue,  and  for  necessary  expenditures  for  public  purposes,  including  the  erec- 
tion ot  public  buildings,  and  for  the  payment  of  all  Territorial  indebtedness 
aagumed  lyy  the  State,  the  State  may  contract  debts,  not  exceeding  in  the  abro- 
gate at  any  one  time,  the  SQm  of  two  hundred  thousand  dollars  over  and  above 
the  amount;  of  the  Tenitorial  indebtedness  assumed  by  the  State.  But  when  the 
nid  Territorial  indebtedness  shall  have  been  paid,  the  State  shall  never  con- 
tract any  indebt-edness,  except  as  in  the  next  section  pro\'ided,  in  excess  of  the 
mm  of  two  hundred  thousand  dollars,  and  all  monies  arising  from  loans  herein 
utlMRized,  shall  be  applied  solely  to  the  purposes  for  which  they  were  obtained. 

SEa  2.    [Debts  for  public  defbnse.]   The  State  may  contract  debts  to 
rq)el invasion,  suppress  insurrection,  or  to  defend  the  State  in  war,  but  the  money 
ttieing  from  the  contracting  of  such  debts  shall  be  applied  solely  to  the  purpose 
hr  which  it  was  obtained. 
Affnpriatioii  in  ease  of  war,  art  13,  sec.  9. 

Sec.  3.  [Debts  of  counties,  cities,  etc.,  not  to  exceed  revenue. 
Exception.]  No  debt  in  excess  of  the  taxes  for  the  current  year  shall  be  created 
by  any  county  or  subdivision  thereof,  or  by  any  school  district  therein,  or  by  any 
city,  town  or  village,  or  any  subdivision  thereof  in  this  State ;  unless  the  proposition 
to  create  such  debt,  shall  have  been  submitted  to  a  vote  of  such  qualified  electors 
u shall  have  paid  a  property  tax  therein,  in  the  year  preceding  such  election,  and 
amajmity  of  those  voting  thereon  shall  have  voted  in  favor  of  incurring  such  debt. 

Pwyrty  «|w«mu^t<»w  nf^ntmr^  taf.  1,  —n,  A;  f.r^^     thereafter  creat«  indehtedness  equal  to  the  tax 


F«r  dnetutjoD  as  to  what  ezpenditares  and  rer  faia  oat  of  its  revenue,  without  a  vote.  Warranta 

aeivta  affect  the  qoestion  of  the  limit  of  indebted-  or  bonds  inned  illegally  are  invalid,  and  pem>ni 

tm  permitted  to  eountien,  see  P.  Y.  Coal  Co.  T.  recetving  them  are  not  innocent  holders.  The 

Cnntj  CammiesioneTs,  —  U.  — ;  48  P.  1032.  connty  may  deny  the  validity  of  a  warrant,  al- 

A  onatr  eansoi  e^iead  its  annual  revenue  and  though  audited  and  certified.  Taxes  anesBed  for 
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«n77ear,  hut  collected  after  its  expiration,  should  missionen,  —  U.  — ;  47  P.  1096.  Section  5,  Com- 
be applied  to  the  indebtedness  of  tliat  year.  If  any  piled  LawL  1688tWas  sapwseded  by  the  pzoTiBOU 
of  uie  revenae  of  one  year  is  applied  to  the  in-  of  this  section.  P.  V.  Goal  Co.  t.  Coimty  Comini*- 
debtednees  of  the  next,  an  ecitial  amoant  of  the  sloneiB ;  —  U.  — ,  48  P.  108i^  Fritsch  v.  Goantr 
lerenne  of  the  latter  may  be  applied  to  the  in-  Oommiflsioneis,  —  U.  — ;  47  P.  XOSS,  distingaiabea. 
■debtedness  of  the  former.  Fidtnch  t.  Coonty  Com- 

8bo.  4.  [Limit  of  indebtedness  of  countiea,  cities,  etc.]  When 
Aathorized  to  create  indebtednesB  as  provided  in  section  three  of  this  Mtide,  no 
county  shall  become  indebted  to  an  amount,  including  existing  indebtedness, 
•exceeding  two  per  centum.  No  city,  town,  school  district  or  other  municipal  cor- 
poration, shall  become  indebted  to  an  amount,  including  existing  indebtedness, 
exceeding  four  pOT  centum  of  the  value  of  the  taxable  property  therein,  the  value 
to  be  ascertained  by  the  last  assessment  for  State  and  county  purposes,  previous  to 
the  incurring  of  such  indebtedness;  except  that  in  incorporated  <nties  the  assess- 
ment shall  be  taken  from  the  laet  assessment  for  city  purposes:  Provided,  That  no 
part  of  the  indebtedness  allowed  in  this  section,  shall  be  incnrred  for  o^^ieac  than 
etrictly  county,  city,  town  or  school  district  purposes:  Frovided,  farther,  That  any 
city  or  town,  when  authorized  as  provided  in  Section  three  of  this  Arti(de,  may  be 
Allowed  to  incur  a  larger  indebtedness,  not  exoeeding  four  per  centum  additional, 
for  supplying  such  city  or  town  with  water,  artificial  lights  or  sewers,  when  the 
works  for  supplying  such  water,  light  and  sewers,  shall  be  owned  and  controlled 
by  the  municipality. 

Geo.  5.  [Borrowed  mone^  to  be  applied  to  authorized  use.]  All 
monies  borrowed  by,  or  on  behalf  of  the  State,  or  any  l^al  subdivision  thereof, 
fihall  be  used  solely  for  the  purpose  spedfied  in  the  law  authorizing  the  loan. 

Seo.  6.  [^tate  not  to  assume  county,  etc.,  debts.]  The  State  shall  not 
assume  the  d^t,  or  any  part  thereof,  of  any  county,  city,  town  or  school  district. 

Seo.  7.  [Ebdsting  indebtedness  not  impaired.]  Nothing  in  this  article 
«hall  be  so  construed  ae  to  impiuu-  or  add  to  the  obligation  of  any  debt  heretofore 
eontracted,  in  accordance  with  tiie  laws  of  Utah  Territory,  by  any  county,  dly, 
town  or  sdiool  district,  or  to  prevent  the  contracting  of  any  debt,  or  the  issuing 
of  bonds  therefor,  in  accordance  with  said  laws,  upon  any  proposition  for  that 
purpose,  which,  according  to  said  laws,  may  have  been  submitted  to  a  vote  of  the 
qualified  electors  of  any  county,  city,  town  or  school  district  before  the  day  on 
-which  this  Constitution  takes  effect. 


Section  1.  [How  constituted.]  The  militia  shall  consist  of  all  able- 
bodied  male  inhabitants  of  the  State,  between  the  ages  of  eighteen  and  forty-five 
years,  except  such  as  are  ex^pted  by  law. 

Sec.  2.  [Organization  and  equipment.]  The  Legislature  shall  provide 
by  law  for  the  organizati<m,  equipment  and  discipline  of  the  militia,  which  shaJl 
conform  as  nearly  as  practicable  to  the  regulations  for  the  government  of  the 
^mies  of  the  United  States. 


Section  1.  [Bights  of  labor  to  be  protected.]  The  rights  of  labor  shall 
have  just  protection  through  laws  calculated  to  promote  the  industrial  welfare  of 

the  State.  * 

SEa  2.  [Board  of  labor.]  The  Legislature  shall  provide  by  law,  for  a  Board 
■of  Labor,  Conciliation  and  Arbitration,  which  shall  fairly  represent  the  interests 


ARTICLE  XV. 


UILITIA. 


ARTICLE  XVX 


LABOR. 


Jlxt.  19. 


CONSTITUTION  OF  UTAH. 


65 


boUi  capital  and  labor.  The  Board  ahall  perform  duties,  and  reoeive  compea- 
tttion  as  prescribed  1^  law. 

Sbc  3.    [Certain  employmentB,  etc.,  to  be  prohibited.]  The  Le^fiala- 

tore  diall  prohibit: 

(1)  ^e  employment  of  women,  or  of  children  under  the  age  of  fourteen 
jeare,  in  midei^round  mines. 

(2)  The  contracting  of  convict  labor. 

(3)  The  labor  of  convicts  outside  prison  grounds,  except  on  public  works 
under  the  direct  control  of  the  State. 

(4)  The  political  and  commercial  control  of  employees. 

8ec.  4.  [Exchange  of  blacklists  prohibited.]  The  exchange  of  black 
&t8  by  railroad  compainies,  or  other  corporations,  associattons  or  perscms  is  pro- 
hibited. 

laterbaAng  wiOi  en^h^ment  forbidden,  art  li^  sea  19. 

Sao.  6.    [Injuries  resulting  in  death.   Damagea]   The  right  of  action 
reoOTOr  damages  for  injuries  resulting  in  death,  shaU  never  be  abrogated,  and 
the  amount  recoverable  shall  not  be  subject  to  any  statutory  limitation. 

8bc.  6.    [Eight  hours  a  day*s  labor  on  public  works.]   Eight  hours 
flhall  constitate  a  day's  work  on  all  works  or  undertakings  carriea  on  or  aided 
the  State,  County  or  Municipal  governments ;  and  the  Le^;iBlature  shall  pass  laws 
to  provide  for  the  health  and  safety  of  employees  in  Victories,  smelters  and  mines. 

Under  ttiis  section  a  law  vroridlng  that  "  the  t.  Hardy,  —  XT.  — ;  46  P.  756.   Under  this  section 

period  of  employment  of  working  men  in  all  an-  a  conviction  of  a  person  for  a  violation  of  the 

MfTOtmil  mines  shall  be  eight  hoars  per  day  ex-  "  eiitht  honr  law  "  held  constitDtlotial.   State  v. 

fqptin  wes  of  emergency,  where  life  or  property  Holden,  —  U.  — ;  46  P.  1106. 
■  m  iauainent  danger,"  is  constitational.  Holden 

Sec.  7.  [Legislature  to  enforce  this  article.]  The  Legislature,  hy 
^ipt^riate  legislation,  shall  provide  for  the  enforcement  of  the  provisions  of 

abtiolb  xvn. 

WATER  BIGHTS. 

Saonozr  1.  [Existing  rights  confirmed.]  All  existing  rights  to  the  use 
<i  any  of  the  waters  in  this  State  for  any  useful  or  beneficial  purpose,  are  herel^ 
reoogoized  and  confirmed. 

abtiole  xvnL 

FORESTRY. 

Ebction  1.  [Forests  to  be  preserved.]  The  L^slature  shall  enact  laws 
to  prevent  the  destruction  of  and  to  preserve  the  Forests  on  the  lands  of  the  State, 
Kod  upon  any  part  of  the  public  domain,  the  oonteol  of  which  may  be  conferred 
by  C(Higre88  upon  the  State. 

Article  xtit, 

PUBLIC  BUILDINGS  AND  STATE  INSTTTUTIONS. 

Bbctios  1.  [Property  of  territory  becomes  property  of  state.]  All 
Institutions  and  other  property  of  the  Territory,  upon  the  adoption  of  this  0(»isti- 
tation,  shall  become  the  lustitations  and  property  of  the  State  of  Utah. 

Sbc  2.  [Charitable  and  penal  institutions,  how  maintained.] 
Reformatory  and  Penal  Institutions,  and  those  for  the  benefit  of  the  Insane,  Blind, 
Deal  and  Dumb,  aJid  such  other  institutions  as  the  public  good  may  require,  shall 
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be  estaUished  and  supported  by  the  State  in  such  manner,  and  under  Bnoh  boards 
of  control  as  may  be  prescribed  by  law. 

Sec.  3.  [Seat  of  government  and  public  institutions  permanently- 
located.]  The  Public  Institutions  of  the  State  are  hereby  permanently  locat^ 
at  the  places  hereinafter  named,  each  to  have  the  lands  specifically  granted  to  it 
by  the  United  States,  in  the  Act  of  Ck>ngresB,  approved  July  16th,  1894,  to  be  dis- 
posed of  and  used  in  snch  nuuiner  as  the  Legislature  may  provide: 

First: — '^e  Seat  of  Government  and  tiie  State  Fair  at  Salt  Lake  CSty,  and 
the  State  Prison  in  the  County  of  Salt  Lake. 

Second: — The  InBtitutions  for  the  Deaf  and  Dumb,  and  the  Blind,  and  the 
State  Reform  School  at  Ogden  City,  in  the  Coimjty  of  Weber. 

Third:— The  State  Insane  Asylum  at  Prove  City,  in  the  Gonnty  of  Utah. 
Land  giaute,  etc.,  art.  10,  aec.  10;  art.  20,  sec.  1;  Enabling  Act,  sees.  0-12. 

Abtiole  XX, 

PUBLIC  LANDS. 

Sscnoy  1.  [Land  grants  accepted  on  terms  of  trust.]  All  lands  of 
the  State  that  have  been,  or  may  hereafter  be  granted  to  the  State  by  Congress, 
and  all  lands  acquired  by  gift,  grant  or  devise,  from  any  person  or  corporation,  or 
that  may  otherwise  be  acquired,  are  hereby  accepted,  and  declared  to  be  the  pub- 
lic lands  of  the  State ;  and  shall  be  held  in  trust  for  the  people,  to  be  disposed  of  as 
may  be  provided  by  law,  for  the  respective  purposes  for  which  they  have  been 
or  may  be  granted,  donated,  devised  or  otherwise  acquired. 

Landa  granted.  Enabling  Act,  sees.  8-18.  Pennanent  Aind,  guarantee,  art.  10,  sees.  8,  5,  7, 10;  art.  19, 
leo.  8. 

Abticls  XXL 

SALARIES. 

Sectign  1.  [Public  officers  to  be  paid  salaries.  Exceptions.]  All 
State,  district,  city,  county,  town  and  school  officers,  excepting  notaries  public, 
boards  of  arbitration,  court  commissioners,  justices  of  the  peace  and  constables, 
shall  be  paid  fixed  and  definite  salaries :  Provided,  That  city  justices  may  be  paid 
by  salary  when  so  determined  by  the  mayor  and  council  of  snch  cities. 

state  officers  to  be  paid  fixed  salaries  and  to  pay  over  fce»;  art.  7,  eec.  20. 

Sec.  2.  [Legislature  to  provide  fees.  Accounting.]  The  Legislatui-e 
shall  provide  by  law,  the  fees  which  shall  be  collected  by  all  officers  within  the 
state.  Notaries  public,  boards  of  arbitration,  court  commis-sioncrs,  justices  of 
the  peace,  and  constables  paid  by  fees,  shall'  accept  said  fees  as  their  full  compen- 
sation. jSut  all  oth^  State,  district,  county,  city,  town  and  school  officers^  shall  be 
required  by  law  to  ke^  a  ^ue  and  correct  account  of  all  fees  collected  by  them, 
and  to  pay  the  same  into  the  proper  treasury,  and  the  officer  -whose  duty  it  is  to 
collect  ancix  fees  shall  be  hdd  responsible  under  his  bond  for  the  same. 

Legislature  to  flx  compensation  of  justices,  art  by  liim  in  the  district  court  in  criminal  and  mvil 

8,  sec.  8.  State  officen  to  keep  acconnt  of  and  pay  cases,  except  probate  fees,  from  and  ^ter  Jannwy 

over  fees,  art.  7,  sec.  20.  4,  1896,  into  toe  state  treasory.  State,  ex  xel.  Bich<- 

Under  the  act  of  Feb.  17,  1896,  it  was  held  to  be  ards,  r.  Stanton,  —  U.  — ;  46  P.  1100. 
the  duty  of  the  county  clerk  to  pay  all  fees  collected 

Article  XXn. 

MISCELLANEOUS. 

SExrnoN  1.  [[Homestead  exemption.]  The  Legislature  shall  provide  by 
law,  for  the  selection  by  each  head  of  a  family,  and  nemption  of  a  homestead, 


Digitized  by 


Abt.  24. 


OOKSTITTJTION  OF  UTAH. 


67 


wiatik  may  oonaist  of  one  or  more  parcels  of  lands,  tog&^&c  with  the  apparteuances 
and  improTem«itB  thereon  of  tiie  value  of  at  least  fifteen  hundred  dollars  from 
«le  on  ezecntioii. 

Bsc  2.  [Property  rightB  of  married  women.]  Beal  and  perBonal 
€8tate  of  every  female,  acquired  before  marriage,  and  all  property  to  which  abe 
may  afterwards  become  ^titled  by  purchase,  gift,  grant,  inheritance  or  devise, 
duJl  be  and  remain  the  estate  and  property  of  such  female,  and  shall  not  be  liable 
lor  the  debts,  obligations  w  engagements  of  her  husband,  and  may  be  conveyed, 
devised  or  beqnei^ed     her  as  3  she  were  unmarried. 

Article  '^"gTrr 

AtfENDHENTS. 

toJnoK  1.  [Amendmente:  proposal;  election.]  Any  amendment  or 
uundments  to  tins  Oonstitntiou  may  be  pn^xised  in  either  house  of  the  Le^psli^ 
tar^  and  if  two>third8  of  all  the  members  elected  to  each  of  Ihe  two  houses,  sludl 
vote  m  favor  thereof,  such  proposed  amendment  or  amendments  shall  be  entered 
00  their  respective  journals  wi^  the  yeas  and  nays  taken  thereon ;  and  the  L^s- 
latore  shall  cause  the  same  to  be  published  in  at  least  one  newspaper  in  every 
omnty  of  the  State,  where  a  newspaper  is  published,  for  two  months  immediately 
preceding  the  next  general  election,  at  which  time  the  said  amendment  or  amend* 
moits  shall  be  submitted  to  the  electors  of  the  State,  for  their  approval  or  rejec- 
titm,  and  if  a  noajority  of  the  electors  voting  thereon  shall  approve  the  same,  such 
aoieiidmeot  or  ameai^nents  shall  become  part  of  this  Constitution.  If  two  or 
nore  amendments  are  proposed,  they  shall  be  so  submitted  as  to  enable  the 
deetors  to  vote  <m  each  of  titiem  separately. 

Sbc.  2.  [Revision  of  the  constitution.!  "Whenever  two-thirds  of  the 
ncmbers,  elected  to  each  branch  of  the  Legislature,  shall  deem  it  necessary  to  call 
A  ecmvention  to  revise  or  amend  this  Constitution,  they  shall  recommend  to  the 
electors  to  vote,  at  the  next  general  election,  for  or  against  a  convention,  and,  if  a 
najcffity  of  all  the  electors,  voting  at  such  election,  shall  vote  for  a  convention, 
The  Legidatnre,  at  its  next  sesaon,  shall  provide  by  law  for  calling  the  same. 
Ihe  oonvenldon  shall  oonslBt  of  not  less  than  the  number  of  m^bers  in  both 
tnnchee  of  the  L^slature. 

Sec.  3.  [Id.  Submission  to  electors.]  No  Constitution,  or  amendments 
adopted  by  such  Convention,  shall  have  validity  until  submitted  to,  and  adopted 
1)y,a  majoriliy  of  the  electors  of  the  State  voting  at  the  next  general  election. 

Article  XXIV. 

SCHEDULE. 

SBonoir  1.  [Actions,  contracts,  etc.,  to  continue.]  In  order  that  no 
iaetmraiienoe  may  arise,  by  reason  of  the  diange  from  a  Territorial  to  a  State 
Govenmient,  it  is  hereby  declared  that  all  writs,  actions,  prosecutions,  judgments, 
daims  asad  contracts,  as  well  of  individuals  as  of  bodies  corporate,  both  public 
»d  private,  shall  continue  as  if  no  change  had  taken  place;  and  all  process 
which  may  issue,  under  the  authority  of  the  Territory  of  Utah,  previous  to  its 
admiaaon  into  the  Union,  shall  be  as  valid  as  if  issued  in  the  name  of  the  State  of 
Utah. 

'Actimi,  pneeoations,  etc.  Enabling  Act,  sec.  17;  art.  2i,  see.  6. 

Sbc.  2.  [Territorial  laws  continued.]  All  laws  of  the  Territory  of  Utah 
aawr  in  lcRi*e,'tndt  r^ngBant.to  this  Constitatioa,  ehi^  remain  in  force  until  they 
cqinfapttie^  own  tiwptalimiB^  ar  atealtered  or  repealed  by  the  Legidatore.  The 
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act  of  tiie  Qov&mor  and  Legislative  Assembly  of  the  Territory  ot  Utah,  entitled, 
'  'An  Act  to  puniah  polygamy  and  othw  kindred  offenses, ' '  approved  Felxraory  4th, 
A.  B.  1892,  in  so  far  as  the  same  defines  and  imposes  paialtiea  for  polygamy,  is 
hereby  declared  to  be  in  force  in  the  State  of  Utah. 

FoIygamouB  marriagea  Ibxerer  proUUted,  art.  8;  sec.  L  TerritiTUl  laws  to  contiiiae  in  eflfaet 
En*  Ming  Act,  sec.  19. 

Sec.  3.  [Prisoners  to  be  held.]  Any  person,  who,  at  the  time  of  tlie 
admission  of  the  State  into  the  Union,  may  be  confined  under  lawful  commitment, 
or  otherwise  lawfully  held  to  answer  for  i^eged  violation  of  any  of  the  criminal 
laws  of  the  Territory  of  Utah,  shall  continae  to  be  so  held  or  confined,  until  dis- 
charged  therefrom  by  the  proper  courts  of  the  State. 

Criminal  proaecations  not  to  abate,  Enabling  Act,  sec.  17;  art.  24,  wcs.  1,  6. 

Sec.  4.  [Fines,  etc.,  due  the  teiritory.  Debts  of  the  territory.]  AH 
fines,  penalties  and  forfeitures  accruing  to  the  Territory  of  Utah,  or  to  the  people 
of  the  United  States  in  the  Turitory  of  Utah,  diall  inure  to  this  State,  and  all 
debts,  liabilities  and  obligations  of  said  Territory,  shall  be  valid  i^iainst  tiie  State, 

and  forced  as  may  be  provided  by  law. 
state  asanmes  debts  of  territory,  ari^  3,  sec.  3;  Enabling  Act^  seo.  8. 

Sec.  5.  [Recognizances.  Judgments.  Records.  Fines  due  counties, 
etc.]  All  recognizances  heretofore  taken,  or  which  may  be  taken  before  the 
change  from  a  Territorial  to  a  State  Government,  shall  remain  valid,  and  shall 
pass  to  and  be  prosecuted  in  the  name  of  the  State ;  and  all  bonds  executed  to 
the  Governor  of  the  Territory,  or  to  any  other  officer  or  court  in  his  or  their  ofiG- 
cial  capacity,  or  to  any  official  board  for  the  benefit  of  the  Territory  of  Utah,  or 
the  people  thereof,  shall  pass  to  the  Governor  or  other  officer,  court  or  board,  and 
his  or  their  successors  in  office,  for  the  uses  therein,  respectively  expressed, 
and  may  be  sued  on,  and  recovery  had  accordingly.  Assessed  taxes,  and  all 
revenue,  property,  real,  personal  or  mixed,  and  all  judgments,  bonds,  specialties, 
choses  in  action,  claims  and  debts,  of  whatsoever  description ;  and  all  i-ecords  and 
public  archives  of  the  TfflTitory  <^  Utah,  shall  issue  and  vest  in  the  State  of  Utah, 
and  may  be  sued  for  and  recovered,  in  the  same  manner,  and  to  the  same  extent 
by  the  State  of  Utah,  as  the  same  could  have  been  by  the  Territory  of  Utah ;  and  all 
fines,  taxes,  penalties  and  forfeitures,  due  or  owing  to  any  county,  municipality 
or  sdiool  district  therein,  at  the  time  the  State  shall  be  admitted  into  the  Union, 
are  hereby  respectively  assigned  and  transferi*ed,  and  the  same  shall  be  payable 
to  the  county,  municipality  or  school  district,  as  the  case  may  be,  and  payment 
thereof  be  enforced  under  tiiie  laws  of  the  State. 

Seo.  6.  [Criminal  prosecutions  begun  and  crimes  committed 
before  statehood.  All  criminal  prosecutions,  and  penfd  actions,  which  may 
have  arisen,  or  which  may  arise  before  the  change  from  a  Territorial  to  a  State 
Government,  and  which  shall  then  be  pending,  shall  be  prosecuted  to  judgment 
and  execution  in  the  name  of  the  State,  and  in  the  court  having  jurisdiction 
thereof.  All  offenses  committed  against  the  laws  of  the  Territory  of  Utah, 
before  the  change  from  a  Territorial  to  a  State  Government,  and  which  shall  not 
have  been  prosecuted  before  such  change,  may  be  prosecuted  in  the  name,  and  by 
the  authority  of  the  State  of  Utah,  with  like  effect  as  though  such  change  had 
not  taken  place,  and  all  penalties  incurred  shall  remain  the  same  as  if  this  Con- 
stitution had  not  been  adopted. 

Criminal  prosecntions  not  to  abate,  art.  S4,  sees.  1,  3;  Enabling  Act,  sec  17. 

Sbc.  7.  [Transfer  of  causes,  records,  etc.]  All  actions,  cases,  proceed- 
ings and  mattOTB,  ]>ending  in  titke  Snprme  wd  District  Courts  of  the  Territory  of 
Utah,  at  the  time  the  State  shall  be  admitted  into  the  Union,  and  all  files,  records 
and  indictments  relating  thereto,  except  as  otherwise  provided  herein,  shall  be 
appropriately  transferred  to  the  Supreme  and  District  Courts  of  the  State  respec- 
tively; and  thereafter  all  such  actions,  matters  and  cases,  shall  be  proceeded 
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-with  in  tiie  int>per  State  oonrtB.  AU  actions,  caeeB,  prooeedii^  and  matters 
which  shall  be  pending  in  'Sie  Disteict  Courts  of  the  Territory  of  Utah,  at  the 

time  of  the  admission  of  the  State  into  the  ITnion,  whereof  tifie  United  States 
Circuit  or  District  Courts  might  have  bad  jurisdiction  had  there  heen  a  State 
Government  at  the  time  of  the  commencement  thereof  respectively,  shall  be  trans* 
ferred  to  the  proper  United  States  Circuit  and  Distmct  Courts  respectively ;  and 
all  files,  records,  indictments  and  proceedings  relating  thereto,  shall  be  trans- 
ferred to  said  United  States  Courts:  Provided,  That  no  civil  actions,  other  than 
causes  and  proceedings  of  which  the  said  United  States'  Courts  shall  have 
exclusive  jorisdiction,  shall  be  transferred  to  either  of  said  United  States'  Courts 
except  npon  motion  or  petition  by  one  of  the  parties  thereto,  made  under  and 
in  accordance  with  the  act  or  acts  of  the  Congress  of  the  United  States,  and  such 
motion  and  petition  not  being  made,  all  such  cases  shall  be  proceeded  with  in  the 
proper  State  Courta 

Transfer  of  causes,  etc.,  Enabling  Act,  we.  17.  18M,  pasMd  before  this  cam  wu  tried  the  last  time; 

Plaintifb  rend^  in  Salt  Lake  county,  and  de-  Md,  not  to  be  error  in  the  coart  to  try  the  caae  in 

fcadants  in  Utah  county.   The  case  had  alreadr  Utah  counfy  and  deny  a  change  of  Tenoe  to  Salt 

been  tried  in  the  fint  district  court  of  the  tern-  Lake  ooun^.  Jongk  T.  Holbrook,  —  U.  — ;  48  P. 

tory  under  section  3196,  C.  L.  1688,  aa  amended  in  305. 

&B0.  8.  [Seals  of  courts.]  Upon  a  change  from  Territorial  to  State  Got- 
emment,  tiie  seal  in  use  l^e  Supreme  Court  of  the  Twritwy  of  Utah,  tmtil 
otherwise  provided  1^  law,  shall  pass  to  and  become  the  &ea\  of  the  Supreme 
Court  of  the  State,  and  the  several  District  Courts  of  the  State  may  adopt  seola 
for  their  respective  conrts,  antil  otherwise  provided  1^  law. 

Sgpreme  and  diitrict  conita  each  have  a  nal,  art,  8,  wo.  17. 

Seo.  9.  [TransfiBr  of  probate  causes  to  district  courts.]  'When  the 
State  is  admitted  into  the  Union,  and  the  Dislarict  Courts  in  the  reepective  distaricts 
are  organized,  the  books,  records,  papers  and  proceedings  of  the  probate  court  in 
«ach  county,  and  all  causes  and  matters  of  administration  pending  therein,  upon 
the  expiration  of  the  term  of  office  of  the  Probate  Judge,  on  the  second  Monday  in 
January,  1896,  shall  pass  into  the  jurisdiction  and  p<^i6ession  of  the  District  Court, 
Tbich  shall  proceed  to  final  judgment  or  decree,  order  or  other  determination  in 
the  eeverfd  matters  and  causes,  as  the  Territorial  Probate  Court  might  have  done, 
if  this  Constitution  had  not  been  adopted.  And  until  the  expiration  of  the 
term  of  office  of  the  Probate  Judges,  such  Probate  Judges  shall  perform  the  duties 
now  imposed  npon  them  by  the  Uws  of  the  Territory.  The  District  ConrfeB  shall 
have  appellate  and  revisory  jurisdiction  over  the  dedraons  of  the  Probate  Conrts 
as  now  provided  by  law,  until  such  latter  courts  expire  by  limitation. 

Oeneial  jurisdiction  of  district  conrts,  art.  S,  seca.  territorial  rovemment  ceaaee  to  hold  office  as  such 

7, 9.  after  January  18,  IS96.  State,  ex  xeL  BUiQp,  v. 

Under  sectton  9  of  article  24,  and  sections  1  and  7  UcNallr,  18  u.  2S;  48  P.  flfiO. 
«f  article  8,  a  probate  Judge  appointed  ander  the 

Sec.  10.    [OflBcers  to  hold  oflQce  until  superseded.]   All  officers,  civil 

and  military,  now  holding  their  offices  and  appointments  in  this  Territory  by 
authority  of  law,  shall  continue  to  hold  and  exerdse  their  respective  offices  and 
^pointments,  until  superseded  under  this  Constitution :  Provided,  That  the  pro- 
visions of  this  section  shall  be  subject  to  the  provisions  of  the  Act  of  Congress, 
]ax>viding  for  the  admission  of  the  State  of  Utah,  approved  by  tiie  Preeid^t  of 
the  United  States  on  July  16th,  1894. 

Territorial  offieen  to  continue  until  ibrte  ad^  tion  1764,  C.  L.  1688,  to  supereede  an  appointiTe  of- 
mitted.  Enabling  Act,  sec  5.  fleer  at  the  expiration  of  two  years.    State,  ez  rel. 

This  section  does  not  change  the  intent  of  see-     Weber,  v.  Beardsley,  —  U— ;  45  P.  068. 

SEa  11.  [Election  for  adoption  or  rejection  of  constitution,  and 
for  state  officers.  VotersJ  The  election  for  the  adoption  or  rejection  of  this 
Constitution,  and  for  State  Omcers  herein  provided  for,  shall  be  held  on  the  Tues- 
day next  after  the  first  Monday  in  November,  1895,  and  shall  be  conducted 
according  to  the  laws  of  the  Territory,  and  the  provisions  of  the  Enabling  Act ; 
the  votes  cast  at  said  election  shall  be  canvassed,  and  returns  made,  in  the  same 
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manner  as  was  provided  for  in  the  election  for  delates  to  the  OonBtitutioDal 
Oonvention. 

Provided,  That  all  male  citizens  of  the  United  States,  ov&c  the  age  of  twenty- 
one  yeus,  who  have  resided  in  this  Territory  for  one  year  next  prior  to  such  Sec- 
tion, are  hereby  aatJiorized  to  vote  for  or  against  the  adoption  of  this  Constitution, 
and  for  the  State  Officers  herein  provided  for.    The  retams  of  said  election  shall 

be  made  to  the  Utah  CommiBsion,  who  shall  cause  the  same  to  be  canvassed,  and 
shall  certify  the  result  of  the  vote  for  or  against  the  Constitution,  to  the  President 
of  the  United  States,  in  the  manner  required  by  the  Enabling  Act;  and  said 
Commission  shall  issue  certificates  of  election  to  the  persons  elected  to  said  offices 
severally,  and  shall  make  and  file  with  the  Secretary  of  The  Territory,  an  abstract, 
certified  to  by  them,  of  the  number  of  votes,  cast  for  each  person  for  each  of  said 
offices,  and  of  the  total  number  of  votes  casli  in  each  oounly. 

Tennsof  state  offloen,aTt.  7,  sec.  1.  Electionon  Act,  eecB. 8.  4.  QiulifloationB of  voten at  senend 
oonstitotion  and  for  fltst  state  offioeis.  Enabling     election,  art.  4,  sec.  2. 

Sec.  12.  [Id.  Officers  to  be  elected.]  The  State  Officers  to  be  voted  for 
at  the  time  of  tiie  adoption  of  ttiis  Constitution,  shall  be  a  Governor,  Secretary  of 
State,  State  Auditor,  State  Treasurer,  Attorney-General,  Superintendent  of  Public 
Instruction,  members  of  the  Senate  and  House  of  Bepresentetives,  three  Supreme 
Judges,  nine  District  Judges,  and  a  Bepresentative  to  Congress. 

Terms  begin,  wben,  art.  24,  sec  16;  Enabling  Act,  sec.  19. 

Sec.  13.  [Contest  for  district  judgeship,  how  determined.]  In  case 
of  a  contest  of  election  between  candidate,  at  the  first  general  election  under  this 
Constitution,  for  Judges  of  the  District  Courts,  the  evidence  shall  be  tak^  in  tlie 
manner  prescribed  by  the  Territorial  laws,  and  the  testimony  so  taken  shall  be 
certified  to  the  Secretan*  of  State,  and  said  officer,  together  witH  the  €k>vemor  and 
the  Treasurer  of  the  State,  shall  review  the  evidenoe,  and  determine  who  is 
entitled  to  the  certificate  of  election. 

Tie  Yotcs,  how  decided,  art.  7,  seo.  2. 

Sec.  14.  [Constitution  to  be  submitted  to  voters.  Ballot.]  This 
Constitution  shall  be  submitted  for  adoption  or  rejection,  to  a  vote  of  the  qualified 
electors  of  the  proposed  State,  at  the  gen^l  electi<m  to  be  held  on  the  Tuesday 
next  after  the  first  Monday  in  November,  A.  D.  1895.  At  the  said  electiou  the 
ballot  shall  be  in  the  following  form : 

For  the  Constitution.    Yes.  No. 

As  a  heading  to  each  of  said  ballots  there  shall  be  printed  on  each  ballot  the 
following  Instructions  to  Voters: 

All  persons  desiring  to  vote  for  the  Constitution  must  erase  the  word  ''No." 
All  persons  desiring  to  vote  against  tiie  Constitution  must  erase  the  word 


Election  on  ctmstitatlon,  Enabling  Act,  sec.  4.   General  elections,  when  held.  art.  4,  sec  9. 

Sec.  15.  [Election  of  officers  not  provided  for  herein.]  The  Legisla- 
ture, at  its  first  session,  shall  provide  for  the  election  of  all  offioersi  whose  election 
is  not  provided  for  elsewhere  in  this  Constitution,  and  fix  tite  time  for  the 

commencement  and  duration  of  their  terms. 

Sec.  16.  [When  constitution  in  force.]  The  provisions  of  this  Consti- 
tution shall  be  in  force  from  the  day  on  which  the  President  of  the  United  States 
shall  issue  his  proclamation,  declaring  the  State  of  Utah  admitted  into  the  Union; 
and  the  terms  of  all  officers  elected  at  the  first  election  under  the  provisions  of 
this  Constitution,  shall  commence  on  the  first  Monday,  next  succeeding  the  issue 
*  of  said  proclamation.  Their  termB  of  office  shall  expire  when  thdr  snoceBBors 
are  elected  and  qualified  under  this  Constitution. 

Terms  of  flr^t  officers  brgin,  when,  Enabling  Act,  sec  19. 
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Ikme  in  GonTention  at  Salt  Lake  City,  in  the  Territory  of  Utah,  this  d^^th 
day  of  3faj,  in  the  yeu*  of  our  Lord  one  thousand  eight  hundred  and  ninety-five, 
md  ol  the  Independence  of  the  United  States  the  one  hundred  and  nineteenth. 


Attest: 

Fablet  F.  Chbistensen, 

Se<r€tary. 

Lonis  Bebnhabdt  Adams. 
BvFos  Albebn  Alices. 
A^DBEw  Smith  Awdssbos. 
Jobs  Richabd  Babkes. 

Jojm  SUTLEDOE  BOWDLE. 

John  Sell  Botes. 
Theodore  Bbandlet. 
Hebbebt  Guion  BnTTOir, 
WiLUAM  Buys. 
Chester  Caix. 
Gsdrqe  MonsLET  CAmroN. 
John  Foy  Chidesteb. 
Parley  Christiansen. 
Thouas  H.  Clark,  Jr. 
LoriB  Lavtllk  Cobay. 
Elmer  Ellsworth  Corfman. 
Charles  Crane. 
William  Creeb. 
George  Cunninqhah. 
Abthtjb  John  Gushing. 
William  Dbiteb. 
Dennis  Clay  Eichnob. 
Alma  Eldredge. 
George  Rhodes  Emeby. 
Audrbas  Engbebg. 
Datid  Etans. 
Abel  John  Evans. 
Lobin  Farr. 
Samtel  Francis. 
William  Henry  Gibbs. 
Charles  Carroll  Goodwin. 
James  Frederic  Green. 
Francis  Asbury  Hammond. 
Charles  Henry  Habt. 
Habby  Hatheb. 
John  Daniel  Holladay. 
Samuel  Hood  Hill. 
William  Howard. 
Hbnby  Hughes. 
Joseph  Alonzo  Hyde. 
Anthony  Woodward  Ivuta. 
Wm.  F.  James. 
Lycuboub  Johnson. 
Joseph  LiOftis  Jolley. 
Fbederick  John  Kiebel. 
David  Ksith. 
Thomas  Kxabkb. 


John  Henby  Smith, 

IVeaidenL 


William  Jasper  !Kbbb. 
Andrew  Kimball. 
Jambs  Nathaniel  Trfuy4T.Ti. 
Biohabd  G.  Lambebt. 

liAURXTZ  LaBSEN. 

ChbibteK  Feteb  Labsen. 
Hybum  Lbmuon. 
Theodobe  Belden  Lewu. 
William  Lowe. 
Fbtee  Lowe. 
Jambs  Paton  Low. 
Anthony  Canute  Litnd. 
Kabl  G.  Maeseb. 
Richard  Mackintosh. 
Thouab  Malonsy. 

WlLHAMt  H.  MAtTGHAir. 

Robert  Mc  Fabland. 

George  Parcust  Milleb. 

Elias  Morris. 

Jacob  Mobitz. 

John  Kiggs  Mtjbdock. 

Joseph  Royal  Mubdook. 

James  David  Mubdooh. 

Aquila  Kbbekeb. 

Jeremiah  Day  Page. 

Edward  Fabtbidge. 

Monb  Pbtebson. 

James  Chbistian  PETratsoN. 

Frank  Pierce. 

John  David  Petebs. 

Wm.  B.  Preston. 

Alonzo  Hazei.ton  Raleigh. 

Franklin  Snydeb  Richards. 

Joel  Ricks. 

Bbigham  Henby  Robebtb. 
Jasfeb  Robebtson. 
Joseph  Eldbidoe  Robinsoh'. 
Willis  Eugene  Bobison. 
Geoboe  Ryan. 
John  Henry  Smith. 
George  B.  Squibeb. 
Harribon  Tutti^  Shubtlbpf. 
Edwabd  Hunter  Snow. 
HiRAK  Hupp  Spenceb. 
David  Bbainerd  Stoveb. 
Chablbs  Nbttlbton  Stbevell. 
Ghables  William  Stmons. 
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MOSEB  Thatoheb. 
Dairbl  Thoupsoit. 
Ingwau)  Conrad  Thobbbeet. 

JOBBPH  EpRBAIX  ThOBHS. 

Samuel  R.  Thtjbman. 
WiixiAM  Grant  Van  Hobnb. 


Charles  Stetson  Yabian. 
Hebkb  M.  Wellb. 
NoBu:  'Wabbtw  Jr. 
Obbov  Fkboubon  Whitkst. 
JoBxpK  John  Williams. 

By 

order  of  the 
Convention 
Hay  8th,  1896. 
John  Henry  Smtis,^ 
jFVeauieni. 


•  Th«  ronslltatton  vm  adopted  Nor.  S,  IBM,  hj  a  rota  of  SMW  to  T,il7.    nw  prodamfttloD  at  ths  pcwldflBt 
nf  th«  tToited  SUtea     lon  tcinc  the  ratalt  of  auch  election  uid  Bdmlttliic  tin  ttat*  to  the  nnlon  WM  * 
JUL4(IM.  Tlieliuuiffar*tioa  of  state  oSoen  took  place  Jen.  6,1806. 
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ATTORNBTT  OSNERAL 

7 

1 

24 

12 

7 

2 

7 

8 

7 

10 

member  of  board  of  pardons  . . 

7 

12 

7 

18 

7 

18 

reform  school  board  . . 

7 

16 

board  of  equalization  18 

11 

7 

1,  18 

AtroiTOR— S«  StaU  Auditor. 

BAHi 

1 

8,9 

excesuve  bail  not  required  .... 

1 

9 

not  aOected  by  change  of  gor- 

24 

6,7 

BAXAAyr—See  Elections. 

BANKS  AND  BANKING 

12 

IB 
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BTLIi  OF  ATTAINDBR  An. 
ihall  not  be  passed   1 

BLAOKJjISTINa— <Sm  Labor. 

BUND,  INSTITDnON  FOR 

established  at  Ogden   10 

established  at  Ogden   10 

perpetual  fond,  lands  20 

perpetual  fdnd,  lands   10 

guaranteed....  20 
goaranteed ....  10 
Bnpported  by  state   10 

BOARD  OF  BXAMINHRS 

who  shall  constitute   7 

duties   7 

BOARD  OF  INSANB  ASYItUM 
OOMMISSIONaRS 

who  shall  constitute   7 

duties  to  be  provided   7 

BOARD  OF  LABOR.  OONOIUCA- 
TION.  AND  ARBITRATION 

l^ialature  shall  proride   16 

compensation,  etc.   21 

BOARD  OF  PARDONS 

who  shall  coDstitnta   7 

nuyori^  may  pardon,  etc   7 

duties  and  powen.   7 

hearingi  befbra,  notice   7 

proceedings  reduced  to  writing  7 
governor  to  act  between  ses- 

BtODS   7 

treason,  legislative  action   7 

record  of  proceedings,  filing. . .  7 

BOARD  OF  BBFORM  SCHOOL 
OOMMISSIONBB8 

who  shall  constitute   7 

duties  provided  b;  law   7 

BOARD  OF  STATB  PRISON 
OOMmSSIONHRS 

who  shall  ranutitnte   7 

duties   7 

BONDS 

citieSj  etc.,  not  to  lend  credit. .  6 
and  recognizances,  not  aflected,  24 
debtlimitof  state,  countie8,etc.,  14 
debt,  state,  cities,  etc.,  creating,  14 

BOUNDABIBB 

of  the  state  of  Utah   2 

CAPITAL 

located  at  Salt  Lake  City  19 

capital  and  labor — Sa  Labor. 

power  to  select  site  not  dele- 
gated   0 

CAPITAL  OASBS-^  Somieide. 


8kc 
18 


10 
8 
1 

10 
1 

10 
2 


14 
14 


2 
2 

12 
12 
12 
12 

12 

12 
12 
13 


16 
16 


18 
18 

81 

6-7 
1-7 
1-7 


OEMBTER7                      ast.  fiw. 

when  exempt  from  taxation. . .  18  3 
0BN8TTS 

of  Utah,  to  be  taken,  when          9  2 

CERTIORARI 

original  jurisdiction                   8  4,7 

CHANOB  OF  VBNITE 

special  law  prohibited                 6  26 

cases  to  be  tried  where              8  fi 

transfer     actions  on  change  to 

state                                24  7,9 

OHARTmB 

general  for  cities  11  5 

prohibition  against  special  laws   6  26 

prohibition  gainst  special  laws  11  ft 
OHILDRHN 

public  schools  open  to               8  4 

public  schools  opm  to  10  1,  IS 

real  property  of,  special  law  for- 
bidden  ,               8  2B 

employment  in  mines  prohib- 
ited 16  I 

OITIBS 

prohibition  against  qtecial  laws  11  6 

prohibition  against  special  laws  6  26 

general  charter  to  be  provided..  11  6 
indebtedness  to,  legislature  may 

not  release....,                    6  27 

shall  not  lend  credit                    6  SI 

not  to  allow  extra  cotnpeosa- 

tions                                    6  80 

public  schoolr— ^  Schools. 

flhi^  not  sell  water  ri^ts  11  $ 

may  exchange  water  rights  ....  11  0 
telegraph  and  other  companies 

must  have  consent                12  8 

agent  or  attorney  of  corpora- 
tion, when  ineligible  to  office  12  17 
property  exempt  from  taxation  18  8 
taxes,  assessment,  collection...  18  6 

debt,  limitation                        14  8,4 

vote  to  create                  14  8 

parpoee  of.   14      8, 4. 6 

Btate  not  to  assume            14  6 

heretofore  created             14  7 

public  works,  day's  labor  16  6 

officers  paid  fixed  salsnes  21  1 

shall  pay  over  fees  21  2 

election — See  EUetiona. 

city  justice's  salary                  21  1 

OITISSBNS— S(M  DedaraHon  of 
Rights;  EUcHont;  Taxet. 

CLAIMS — Sm  Legislature. 

agaiutltate,  board  of  examiners  7  18 

extra  allowuice  prohibited  ....   6  80 
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OTiADCS— CbndiMM.            ah.  Bk. 

territoriftl,  liability                    8  8 

tenitorial,  liability                    24  4 

not  affected  b;  change  to  state  24  1,  6 

what  are  18  12 

eoatrol  of  state  over   0  26 

control  of  state  over   12  12, 16,  20 

COMPLAINT 
lecQSed  entitled  to  copj   1  12 

OONOBESS,  RBPRigSHNTATIVE  TO 

election  of   9  1 

congreirional  districts,  wben. . .   9  1 

OONSTABLBS 
fees  in  full  compensation  21  1,  2 

OONSTITXJTION  OF  UMXTJBD 
STATES 

■Bpteme  law  of  the  land   1  8 

0^  to  Bupport,  etc   4  10 

CONSnTDTION  OP  UTAH 

[ffOTisions  mandatory  uid  pro- 
hibitory anlesB  declared  other- 
wise   1  26 

Dtdi  of  office,  rapport,  obey. ...   4  10 

appeal  involTiog  conBtitution- 
tli^.   8  9 

•mendments  pnqKHed,  Toted 
upon  28  1-8 

rerision,  bow  obtained  '23  2 

Kbedole  attached.  24  1-16 

OONTRAOTS 

law  tmpairiog^  prohibited   1  18 

flxtncompenBatiim  forbidden..  6  80 

not  affected  by  statehood   24  1,  6 

OORPORATIONS 
municipal — Su  CUia. 
taiei  of  iwlroadfl,  etc.,  nuky  be 

regnUted   6  26 

ntes  <tf  railroadB,  etc,  may  be 

regulated   12  1,12,16,20 

poblic  assistance  to  private  en- 

terprises  forbidden   6  81 

OBclaimed  shares,  etc.,  go  to  pub- 
lic school  fnnd   10  8 

creatioD,  by  general  laws  only. .  6  26 
ocation,  1^  general  hiws  only. .  11  6 
oeition,  by  general  laws  only . .  12  1 
laws  relating  to,  amendment,  etc.  12  1 

legoUted,  etc.,  by  law  12  1 

mut  file  acceptance  of  constita- 

tion   12  2 

vhidi  have  not  commenced  busi- 
neH,  invalidation   12  2 


CORPORATIONS— 

Omduded.  A  sr. 
franchises,  etc.,  not  to  be  ex- 
tended by  legislatare   12 

"corporation,"  includes  what. .  12 

stock,  etc.,  limitation   12 

notice  to  increase   12 

fictitious  increase  void. . .  12 
non-resident  not  to  be  favored..  12 
franchise  not  to  be  alienated  to 

injure  creditors   12 

lulroad,  etc,  must  have  con- 
sent of  cities,  etc   12 

agent  and  place  of  busincES   12 

process  agent,  must  have   12 

copies  of  articles  filed  with  sec- 
retary of  state  12 

limited  to  powers  granted   12 

eminent  domain  against.   12 

railroad — See  BaUroadt. 

armed  men,  anthori^  to  bring  12 

officers  ineli^ble  to  manicipal 

offices,  when   12 

banking,  liability  of  stockhold- 
ers  12 

"blacklisting"  prohibited   12 

"blacklisting"  prohibited   16 

"trusts"  and  "comers"  prohib- 
ited 12 

right  to  soe  and  be  sued.  12 

indebtedness,  fictitioni,  roid. . .  12 
employees,  political  and  com- 
mercial control  prohibited. . .  16 

COUNTY 
special  law  as  to  seat  prohibited,  6 
affaira  prohibited. . .  6 
fees,  prohilnted ....  6 

not  to  lend  credit   6 

district  court  at  county  seat. ...  8 
counties  included  in...  8 
actions  tried  where  they  arise. . .  8 
attorney,  election,  term,  duties. .  8 

clerks  of  district  court   8 

senatorial  districts, counties  com- 
prising   9 

representative  districts   9 

existing,  recognized  11 

eoun^  Mat,  removal,  vote  11 

consent  necessary  to  annex  or 

detach  territory.    11 

government,  uniform  law  for. . .  11 
precinct  and  township  organiza- 
tions   II 

assess  and  collect  taxes.  IS 

taxation — See  Taxes. 

debt,  limitation   14 


8 
4 

6 
6 
6 
6 


8 
9 
9 

9 
10 
11 

16 

17 

IR 
19 
4 

20 
4 
6 


26 
26 
26 
81 

fi 
16 

fi 
10 
14 

4 
4 

1 
2 


fi 
4 

8,4 
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OOUNT7—  (hitduded. 

AET. 

Bsc 

S 

R,  4,6 

14 

6 

14 

7 

.  16 

6 

21 

1,2 

pay  fees  into  treasury. 

.  21 

•2 

OOUBTS— See  Supreme  Court  ;  District 

Court  i  Jiutiee  qf  the  Peace. 
courts  inferior  to  Bnpreine  courts 

may  b«  established   8 

open  to  all,  etc   1 

appearance  in   penon  or  by 

counsel   1 

DAMAOBS 

private  property  for  public  use, 
compensation   1 

action  for  causing  death, 
amomit  D<rt  limited   16 

DIIA7  AND  DUMB  nraTlTUTlON 


1 

11 
11,  12 


22 


10 

10 

19 

S 

10 

10 

perpetual  fnndfproceeds  of  lands 

10 

10 

perpetual  fnnd,  proceeds  of  lands 

19 

1 

perpetual  fund,proceeds  oflands 

20 

8 

religions  qualifications  not  re- 

10 

12 

19 

2 

DEBT— 5e«  State  i  Ommfy;  CiUet  ;  SchooU. 
imprisonment,  absconding  debt- 

ors   1 


16 


BEOIiARATION  OF  RiaHTS 

enumeration  of  rights   1  1-27 

DEFENDANT 

criminal  case,  bail   1  8,  9 

appear  in  person  or  by  counsel  1  11,  12 

entitled  to  ct^y  of  accnsation..  1  12 

confronted     witnesses   1  12 

attendance  of  witnesses   1  12 

trial,  speedy  and  public   1  12 

husband  and  wife  as  witnesses. .  1  12 

need  not  be  witness   1  12 

twice  in  jeopardy   1  13 

DESCENT 

prohibition  against  special  law  0  S6 

DISQUALmOATION 

of  judges   8  18 

votera.   4  6 

to  hold  office,  conviction   6  19 

to  hold  office,  conrictiOD   18  8 


DISTBICrr  OOURTS  Art. 

vacancy  to  be  filled   7 

jurisdiction,  probate   24 

jurisdiction,  original  and  appel* 

latA   8 

judges  sit  with  supreme  court, 

when   8 

term  of  office,  etc   8 

held  at  county  seat   8 

qualification  of  jndgea   8 

judge  pro  tempore   8 

when  judge  to  hold  court  in  an- 
other district   8 

increase  or  decrease   8 

additional  judges,  electira   8 

appeals  from  final  judgments  . .  8 

equity  cases   8 

law  eases   8 

from  probate  courts. . .  24 

jostices'  courts   8 

removal  of  judges,  legislature. .  8 

salary  and  mileage   8 

disqualification  of  judges   8 

county  clerk  ex  officio  clerk   8 

judges  not  to  appoint  relatives. .  8 

civil  action,  one  form  of   8 

law  and  eqaity  in  same  action . .  8 

courts  of  record   8 

courts  of  record   84 

judges  conservators  of  the  peace  8 

report  defects  in  laws. . .  8 

term,  extension  ........  8 

absence   8 

may  issue  necessary  writs   8 

joiy   1 

judicial  districts   8 

grand  jury,  sommoning.   I 

action,  transfer  of.   24 

files,  records,  etc.,  transfer. ...  24 

probate  cases,  etc.,  transfer. ...  24 

first  election,  tie  vote   24 

DIVOROE 

special  law  prohibited   6 

BLEOnONS  AND  SUFFRAGE 
political  power  in  the  people. . . 


BBC. 

10 
9 

1,7,9 

2 

6,  24 
& 
6 
fi 

b 
6 
6 
9 
9 
« 
9 

7,9 
II 

12,20 
13 
14 
15 
19 
19 
17 
8 
SI 
22 
24 
27 
7 
10 
6,  10 
18 
1-9 
1-9 
9 
18 


free.  

males  and  females,  equal  rights 

soldiers  may  vote,  war  

sex,  right  to  vote,  etc  

electors,  age  and  residence .... 

arrest  on  election  dnys 
militia  duty,  etectious 

must  be  citizen  

idiots  disqualified .... 
disqualification  


17 
1 

17 
1 
2 
S 
4 

2,6 
6 
6 
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SLBOnONS  AND  SUFFBAOB— 

Ctmditded.  abt.       '  Sec. 

electors,  property  qualificfttion  4  7 

proper^  qualification  1  4 
qualification  to  vota 

to  increase  state  tax  18  7 
qualification  to  vote  to 
incar  coan^,  etc-, 

debt   14  3,  7 

secret  baUot   4  8 

meehaDieal  contrivaDce  for  vot- 
ing.   4  8 

general  elections,  date   4  9 

municipal  and  school  elections, 

date   4  9 

special  elections,  when  held  ...  4  9 

official  terms  begin,  when   4  9 

rath  of  office   4  10 

of  state  officers   7  1,2 

to  change  connty  seats   11  2 

limits   11  S 

vote  to  increase  state  tax   18  7 

incur  debt,  cities,  etc. . .  14  8,  7 

u&endnients  to  constitntioo. ...  28  1-8 

for  adoption  of  constitution   24  11-14 

of  officers  not  provided  for. ...  24  16 
nONBNT  DOBiAIN 

exi^  as  against  corporations..  12  11 
HtPIiOYMENT— iSe«  Labor. 

"blacklisting  "prohibited   12  19 

"blacklisting"  prohibited   16  4 

BBOHBAT 

to  go  to  school  fund   10  S 

B8TATBS  OF  DBOEASED  PKRSONS 

general  probate  jurisdiction. . .  8  7,  9 

general  probate  jurisdiction.. .  24  9 

^ipeals,  probate,  etc   8  9 

^^leals,  probate,  etc   24  9 

transfer  of  records   34  9 

prohibttioD,  private  law  con- 

ceming  descent,  etc   6  26 

BQUTTY 

Uw  and  equity  in  same  action.  8  19 

one  form  of  civil  action   8  10 

kppeals,  law  and  fact   8  0 

jurisdiction  in  district  courts. .  8  7 

EVIDBNOB 

cnminal  libel,  truth  in  evidence  1  15 

province  of  jury  I  16 

of  husband  or  wife   1  12 

■censed  need  not  give   1  12 

BZBOUnON 

bomestead  exemption   22  1 

KBMmONS— &e  Taxes. 

homestead  exemption   22  1 

property  of  wife,  husband's  debt  Zi  2 
4 


FBBB                                    Art.  Sn*. 

accused  person  not  to  advance..  1  12 

special  laws  forbidden   6  2ft 

may  be  regulated   (>  20 

extra  fees  not  to  be  granted ...  f>  :tO 

of  justices  to  be  provided   8  8 

state,  county,  etc.,  officers  pay 

over   7  20 

state,  connfy,  etc.,  officers  pay 

over   21  1,  2 

notaries  public,  Justices,  etc., 

compensation   21  ],  2 

FINBS 
not  affected  by  change  of  gov- 
ernment  24  1-7 

excessive,  not  to  be  imposed..  I  9 
special  laws  remitting,  forbid- 
den   6  2f> 

board  of  pardons  mi^  remit. . .  7  12 

FOBJTISITU  KBS 

special  laws  remitting,  forbid- 
den  6  2fi 

board  of  pardons  may  remit. . .  7  12 

go  to  public  school  fund   10  8 

FRANCHISE — Sm  Coi-poratians. 

irrevocable,  not  to  be  granted . .  1  '28 

special  law  granting,  forbidden  ft  2<i 

may  be  taxed   13  2,  12 

FRBXaBT— .See  Raaroads. 

GBBBTUAITDSB 

prohibition  against   9  4 

GOVERNOR 

issue  writs  of  election,  when ...  (1  13 

liable  to  impeachment   6  18,  111 

term,  election,  residence   7  1 

election,  when  by  legislature. . .  7  1 

qualificaUons   7  :i 

powers  and  duties   7  4-21 

commander-in-chief  of  militia. .  7  4 

may  require  reports   7  fl 

appoint  committees   7  5 

make  recommendations  to 

legislature   7  •*>,  f* 

call  special  session  of  legis- 
lature  7  l> 

call  special  session  of  senate  7  (i 

adjourn  legislature,  when   7  7 

approve  or  reject  bills   7  8 

shall  fill  vacancie.s   7  !l,  10 

appoint  certain  officers,  consent  7  10 

sec'y  of  state  becomes,  when. . .  7  11 
president  of  the  senate  becomes, 

when.   7  11 

power  to  grant  respites,  etc. .. .  7  12 
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QGVEBNOBr—Oonduded.      art.  sec 


member  board  of  prison  com- 

misEuoners   1  18 

pardoDB   T  12 

examiners   7  IS 

insane  asylum   7  14 

reform  school   7  15 

equalization   18  11 

compensatioQ   7  20 

grants,  etc.,  signed  by   7  9,  21 

not  eligible  to  n.  S.  senate,. . .  7  28 

travding  expenses   7  20 

record  of  official  acta   7  16 

ma;  request  judge  to  sit  in  an- 
other district.   8  5 

supreme  court  to  report  defects 

in  the  laws  to   8  22 

may  extend  leave  of  absence  of 

a  judge,  when   8  27 

election  of  first   24       11, 10 

to  fill  Tacancj-   7  11 

GtRASStD  JUBT 

seven  men  shall  constitute   1  18 

five  members  may  find  indict- 
ment  I  18 

summoned,  when   1  13 

TTATtWAa  CORPUS 
privilege  not  to  be  snspended, 

except.   I  6 

writ  of,  jurisdiction,  hearing. . .    8         4,  7 

HOMBSTEAD 
legislature  shall  provide  for  22  1 

HOMIOIDB 

btul  shall  be  allowed,  except. .    1  8 

right  of  trial  by  jury                 1  10 

HUSBAND  AND  WIFH 

as  witnesses                            1  12 

wife's  property,  control,  etc  22  2 

IDIOTS 

disqualified  as  voters   4  6 

IMPBAOHMIBNT— jSm  Legialaturt. 

IMPRISONMENT 
for  debt,  ahscondiog  debtor          1  16 

INDIAN  IiANDS 

under  jurisdiction  of  0.  S   3  2 

taxation,  when   3  2 

INDIOTMENT 

prosecutions  by   1  18 

grand  jury  may  find    1  18 

INFORMATION 

prosecution  by   1  18 

INJUNOnON 
writ  of,  original  jurisdiction. ...    8  7 


INSANE                            ART.  SK. 

peilsonB  disqualified  as  voters. . .  4  6 

aqrlum,  board,  daties,  etc.   7  14 

shall  be  supported,  etc.  19  2 

located  at  Provo   19  8 

lauds  granted   19  3 

lands  granted   20  1 

INTEREST 

prohibition  against  special  law . .  6  26 

ofperpetual  school  fund  used..  10  8 


IRBiaATION— £^  WaUr  cmd 

Water  Rights, 
JEOPABD7 

not  to  be  twice  pat  in   1  12 

JUDGMENT 

appeal  from  final   8  9 

power  to  carry  into  effect   8  7 

not  affected  by  change  of  gov- 
ernment   24        1.  9 

before  final,  accnsed  persons 

dtall  not  advance  fees   1  12 

extent  of,  impeachment  cases. .  6  19 

of  justice  of  the  peace,  appeal..  8  9 

JUDICIAL  POWERS 

vested,  where  •   8  1 

JURISDICTION— Supreme  Court ; 
j        District  Courtt  ;  Justice  tif  fhe  Peace. 
writs  necessary  for  the  exercise 

of   8  4,7 

JURORS  AND  JURT 

religious  qoalificationB  not  re- 
quired  1  4 

capital  cases,  jury  trial  inviolate  1  10 

eight,  except  in  capital  cases. ..  1  10 

four  iu  justice's  court   1  10 

verdict,  criminal  cases,  unani- 
mous  1  10 

civil  cases,  three-fonrths  1  10 

waiver,  in  civil  cases   1  10 

libel,  criminal,  powers   1  16 

JUSTICE  OF  THE  PEACE 

jurisdiction   8  1,8 

control  by  district  courts   8  i 

number,  etc   8  8 

appeals  from  final  jui^^ents. . .  8  9 

restrictions.   8  9 

decinon  of  district  court  final, 

except   8  9 

disqualification   8  18 

conservator  of  the  peace   8  21 

absence   8  27 

special  legislation,  prohibited. .  6  2fi 

jury,  four  members   1  10 

verdict  unanimous,  crimi- 
nal cases   1  10 
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Qmdad^d.                       a»t.  Bec 
juy,  tluee  may  find  verdict  in 

civU  cases                      1  10 

waived  uDlesB  demanded, 

civil  cases                      1  10 

party  mar  appear  before   1       11,  12 

aecQsed  peraons,  rights               1  8-12 

justice  vithoDt  delay                  1  11 

prefinunary  examination  before   1  IS 

preliminary  examination  before  8  21 

waived,  when            1  18 

atj  jostices,  salaries  21  1 

^1  receive  fees  21  2 

LABOR 

hWHinHng  prohibited              IS  19 

biaeklistiDg  prohiMted              16  4 

"Pinkerton8"prohibited,except  12  16 

rights  of  labor  protected  16  1 

board  of  labor,  etc.,  provided. .  16  2 
l^latare  shall  prohibit  em- 
ployment of  women,  etc.,  in 

mines,  etc  16  '8 

eight  boars  a  day's  labor  16  6 

afetr  and  health  provided  for. .  16  6 

hAXTDS— See  J^ibUe  Lands. 

LAWS— Sc«  LegitkUure. 

coDstitntion  of  U.  S.,  etc.,  is  su- 
preme                                  1  8 

no  law  respecting  religion             1  4 

due  process  of  law                      1  7,  H 

sdministered  withont  delay. ...    1  11 
ex  poet  &eto  law,  etc.,  forbid- 
den                                  1  18 

Stanting  franchise  irrevocably, 

etc.,  forbidden                      1  28 

of  general  nature,  uniform  oper* 

ation                                     1  24 

enacting  clause                          6  22 

pasage  of  legislative  bills   6       22,  24 

not  amended  by  title  only            6  22 

coDtain  but  one  subject,  except   6  23 

Bhalltake  effect,  when                 6  25 

private  or  special  laws  enamer- 

ated,  forbidden                     6  26 

existing  special,  repeal                6  26 

title  of  bill                                6  23 

ippeals  on  questions  of  law          8  9 

Isv  and  equity  in  same  action. .    8  10 
defects,  etc.,  reported  to  gov- 
ernor                                   8  22 

^idity  of,  cases  involving,  ap- 
peal                                   8  9 

lawB,  territorial,  in  force  24  2 

against  polygamy,  in  force  24  2 


IiBQISIiATnRB— £^  Lav.  abt. 


legislative  department.   6 

power  vested  in   6 

sessions  biennial,  begin   6 

house  members  chosen  bieoni- 

ally   6 

term   6 

senators,  term   6 

classes,  terms   6 

increase  class   6 

qualification  of  members   6 

offices  created  by,  disqoalifica- 

tion   6 

arrest,  members  privileged   6 

speech,  members  privileged. ...  6 

salary  and  mileage   6 

election,  etc.,  each  house  judge 

of   fi 

punish  or  expel  members   fi 

quorum    6 

attendance  compelled   6 

officers  and  employees   ii 

rules,  each  house  determine.. . .  6 

vacancies   6 

journal  kept  and  published. ....  6 

yeas  and  nays   6 

a^oumments   <i 

by  governor   7 

sessions  public,  exception   6 

sixty  days,  except ....  6 

special,  tfair^  days. .. .  6 

impeachment  by  house   6 

senate  shall  try. .  6 

senate  shall  try. .  8 

conviction   6 

salaryof members  6 
who  liable  to. . . . 

articles,  service. .  6 

officers  not  liable  li 

enacting  clause  of  bills   6 

bills,  how  passed,  vote   i! 

action  of  goreruor   T 

laws  re-enacted  at  length   0 

not  amended  by  title   6 

bills,  one  subject,  except  

title   (I 

reading,  signing   6 

lavs  take  effect,  when   6 

officially  published   6 

special,   fiwhidden,  enu- 

men^on   6 

special,  forbidden,  if  gen- 
eral law  applicable   6 

restrictions  upon  special  or  pri- 
vate laws    6 

not  to  deny  certain 

powers   6 
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l^QI9LiA.TnB:B— Concluded,  akt. 

Sec. 

power  not  to  be  delegated  

6 

29 

filectioii  of  stftte  officers  wlien 

7 

gOTemor  make  recommeDoationB 

to  

7 

5 

7 

6 

of  senate  

7 

6 

7 

6 

6 

16 

7 

6 

senate,  appointments  of  gover- 

lU 

7 

reprieve  or  respites,  notification 

7 

lie 

claims  examined  by  board  of 

7 

la 

to  provide  traveling  expenses 

7 

senate,  president  of,  becomes 

goTemor,  when  

7 

II 

power  over  municipal  affurs  not 

A 

D 

29 

selection  capitol  site  not  to  be 

6 

oo 
ztf 

7 

12 

record  of  official  acts  kept  by 

rr 
7 

16 

may  remove  judges  from  office, 

0 

11 

revise  legislative  apportionment 

9 

n  o  A 

9 

8 

9 

o 

senatorial  districts,  gerrymand- 

ering  

9 

4 

a 

4 

representatives,  forty-nve  mem- 

9 

8 

in  next  appor- 

tdonment  . . . 

9 

4 

Q 

IF 

Q 

41 

representative  districts,  twenty- 

9 

4 

ItlBBTf 

criminal,  truth  in  evidence. . . . 

1 

16 

1 

16 

1 

1 

IJBBKTY 

right  to  enjoy,  guaranteed  

1 

1 

LIBRARIES 

public,  exempt  from  tax  

18 

8 

MANDAMUS 

8 

MAKBATOB7 

provisions  of  constitution  are, 

1 

26 

MABRIAam                        ART.  SK 

polygamous,  forever  prohibited   3  1 

property  of  wife,  control  22  2 

M^ffntlO  87STBIM 

to  be  taught  in  schools              10  11 

of  members  of  legislature   6  9,  16 

state  officers..                        7  20 

sapteme  and  district  judges  8  20 
MILITIA 

subordination  to  civil  power. . .  1  20 
military  doty  on  election  day, 

when                                    4  4 

governor  commander-iu-cliief . .    7  4 

call  by  governor,  wheu                7  4 

shall  consist  of                       16  1 

legislature  shall  provide  for. ...  16  2 

regulations.                             15  2 

MZNBS  AND  MINXNO- 

taxation  of                           18  4 

employment  of  women,  etc.,  in, 

prohibited                          16  8 

health,  etc.,  of  miners  provided 

for                                      16  6 

MONBT 

statements,  public  moneys          18  6 


public,  profit  oat  of,  forbiddeu. .  IS  8 

MURDBB — See  Homicide. 

OBDINANOB 

irrevocable,  respecting  religion   S  1 

polygamous  marriages              8  1 

public  and  Indian  lands            8  2 

taxation,  non-remdents,  etc. .    8  2 

debts  of  Utah                       8  3 

nou'sectarian  schools              8  4 

PABDON— Board  of  Pardotu. 

PENAIiTIBS 

not  afifocted  by  change  of  gov- 
ernment 24  1-7 

board  of  pardons  may  remit. ..    7  12 

PEBSONAL  PBOPBBTT 

of  railroads,  what  is                  12  14 

taxation                12  H 

females,  control                   22  2 

psrm?ioN 

right  of,  in  the  people   1  1 

pmSHBTONS 
bringing  into  state,  forbidden. .  12  is 

POLTQAMT 

forever  prohibited   8  i 

law  continued  in  force   24  2 

POWUBS—zSee  Officers;  State  of  Utah, 
of  government,  three  depart- 
ments  6  1 
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PBELOBNARY  ISZAMI- 

NATION  AKT. 

wairer  of,  with  consent   1 

commitment  after   1 

joriadiction.  cases  of  felony   8 

PRB8S-S«  Libel. 
freedom  of.   I 

PBEBON  AND  PRISONERS 

pcisons  impriaoned,  treatment  1 
bai!-Scf  Bail. 

t-onricts,  labor  cannot  be  con- 
tracted  16 

limitations   16 

sWe  prison,  location   19 

maintained,  etc. . .  19 
commianionen!. ...  7 

PROBArrS  UATTEBS— .See  Eti^ea 
of  IMeeaaed  Perawu. 

PROOBSS 

of  law,  rights   1 

in  name  of  "The  State  of 
L'tah  "   8 

corporations  mnst  have  process 
■gent   12 

i«iied  before  statehood,  vali- 
dated  24 

PROHIBITION—^  Leffialature. 
vrils  of,  original  jurisdiction..  8 

PROPERTY 

right  to  acquire,  etc   1 

public,  not  to  bo  appropriated 

to  religious  uses   1 

property  qualifications  of  voters, 

when   1 

property  qualifications  of  voters, 

when   4 

property  qnalifications,  rote  to 

increase  state  tax  18 

property  qualifications,  vote  to 

iucur  county,  etc.,  debt   14 

^ne  process  of  law   1 

for  public  use,  compensation. . .  1 
of  U.  S.  exempt  from  taxation  8 
<^  C.  S.  exempt  from  taxation  18 

of  lodiana,  taxed,  when   8 

pwwnal,  of  railroads   12 

taxnttoD. .  12 

»onl  "property"  defined   18 

«f  female,  rights  concerning. . .  22 
^ghts  not  affected  by  change  of 

KOvemment  24 


Set. 
18 
18 
21 


15 


3 
3 
8 
2 
18 


7,  11 
18 
9 
1 

1 
4 
4 


3,7 
7,  11 
22 
2 
8 
2 
14 
14 
2 
2 


1»7  ; 


PBOSBOimON— iS^  Indict- 
ment: InformtUum.             art.  sk-. 

not  affected  by  change  of  gov- 
ernment                             24  1.  7 

in   name   of   "The  State  of 

Utah"                                8  18 

PUBUO  LANDS 

state  disclaims  right  to   3  2 

Indian  lands,  jurisdiction   3  2 

proceeds  ofsales,  school  fund..  10  8 

granted  to  university   10  6 

granted  to  state,  accepted  20  1 

legislature  to  provide  for  dis- 
posal  10     5,  7,  10 

legislature  to  provide  for  dis- 
posal  19  8 

legislature  to  provide  for  dis- 
posal  20  1 

granted,  held  in  trust   10     C,  7,  10 

granted,  held  in  trust   20  1 

mineral  lands— Me  Minea  and 
Mining, 

timber  lands — See  TinU>er  and 

THmber  Lands. 

PUNISHMBKT 
cruel  or  unuaoal,  prohibited ...    1  9 

QUO  WARRANTO 

writ  of,  original  jnrisdietion ...    8         4,  7 

bahaoads 

rates  and  charges,  regulation . .  6  26 
rates  and  charges,  regulation  . .  12  12,  1& 
state,  counties,  not  to  boy  stock, 

etc                                       6  81 

common  carriers,  power  over, .  12       12,  15 

rolling  stoch  personal  property  12  14 

execution,  etc  12  14 

street  railroad,  consent  of  city. .  12  8 

not  to  consolidate,  when            12  IS 

bring  in  "Pinkertons"  12  10 
otticers,  agerrts,  etc.,  when  inel- 
igible to  office                       12  17 

"  blacklisting  "  prohibited          12  19 

"blacklisting'*  prohibited         16  4 

combinations,  prices,  etc.,  for- 
bidden                              12  20 

REAL  PROPaBTT— <Sm  Pahlic  Landa ; 
Taxes. 

of  Indians,  control,  taxation. . .    8  2 

non-resident  citi&ens,taxation   3  2 

of  U.S.,  exempt  from  taxation    8  2 

of  U  S.,  exempt  from  taxation  18  3 

RECORD  AND  RBOORD8 

state,  kept  at  capital   7  1 

sec'y  of  state  shall  keep   7  lA 


Digitized  by 


Goo*  ' 


82 


INDEX  TO  INSTITUTION  OF  UTAH. 


BBOOBD  AND  BBOOBDS 

— Conduded.  art. 

on  appeal — See  Appeal. 

coartfl  of  record   8 

court  records,  transfer  after 
statehood  24 

RBLIGHON 

right  to  worship   1 

law  respecting,  forbidden   1 

religious  quaUfications  not  re- 
quired or  voters   1 

no  union  of  church  and  state. .  1 
public  support  of  ecclesiastical 
establi^ments,  etc.,  forbid- 
den  1 

public  support  of  ecclesiastical 
establishments,  etc.,  forbid- 
den ■  10 

toleration  of  religious  sentiment  S 
IrreTocable  ordinance  respect- 
ing  8 

pol^^mous  marriages  prohib- 

schools  free  from  sectarian  con- 
trol  3 

schools  free  from  sectarian  con- 
trol  10 

religious  qualifications  not  re- 
quired of  teachers,  in  schools, 

etc   10 

BBFOBM  SOHOOIi 

board  of  commissioners   7 

located  at  Ogden   19 

shall  be  supported,  etc   19 

land  grant,  provisions  concern- 
ing  19 

land  grant,  provisions  concern- 
ing 20 

BBtPOBTBR 

of  supreme  court,  appointment  8 
RBSIDENOE— jSee  Elections;  Taxes. 

RIGHTS 

of  the  people  enumerated   1 

ennmeratioD,  not  to  deny  others  1 

male  and  female  citizens   4 

of  labor^iSEee  Labor. 
SALARIES— 5ec  Fees. 

city  jusUces,  may  be  fixed  21 

members  of  legislature   6 

special  acts  not  to  be  passed. . .  6 
extra  compensation  forbidden. .  6 
state  officer,  traveling  expenses  7 
supreme  and  district  judges, 

mileage   8 

state,  county,  etc.,  officers  paid 

fixed   7 

Ktate,  county,  etc.,  officers  paid 

fixed   21 


Bec-. 
17 
2,  7,9 

1,4 
4 

4 
4 


13 
1 

1 

1 

4 

1 

12 

16 
8 
2 

3 

1 

14 


1-27 
25 
1 


2 

9,  16 
28 
80 
20 

12,  20 

20 

1,2 


SALT  LAKJS  OriY  Abt. 
capital  and  state &ir,  location..  19 

state  prison,  location   19 

SOHPlPTTTiB 
providing  for  change  to  state 
form  of  govemmenL  24 

SCHOOLS,  PUBLIC 

lavs  for  maintenance  of   8 

laws  for  maintenance  of  10 

open  to  all  children.   8 

open  to  all  children   10 

school  elections  held  as  pro- 
vided   4 

free  from  sectarian  control ....  8 
free  from  sectarian  control ....  10 

system  shall  include  what  10 

common  schools  free   10 

high  schools  free,  when   10 

support.  10 

perpetual  fund   10 

interest  used   10 

university  of  Utah,  confirmed. .  10 
rights,  etc ..  10 

fund  10 

agricultural  college,  confirmed..  10 
rights,  etc . .  10 
board    of  education,  control, 

when   10 

county  schools  maintained,  etc. .  10 

fiinds  guaranteed  by  stale   10 

general  control,  state  board  10 

members  of  state  board   10 

textbooks   10 

institutions  for  deaf,  etc.,  prop- 
erty, etc   10 

metric  system  taught  in   10 

religions,  etc.,  qualifications  not 

to  be  required   10 

sectarian,  not  to  receive  public 

moneys   10 

existing  school  disteicts  recog- 
nized  11 

property  exempt  from  taxation,  18 

debts,  power  to  create   14 

vote  to  create   14 

purpose  of   14 

state  shall  not  assume. . .  14 

created   14 

officers  paid  fixed  salaries  21 

keep  account  of  fees.. . .  21 

SWAT. 

great  seal  of  the  state   7 

attached  to  commissions   7 

kept  by  secretary  of  state. ...  7 
supreme  and  district  courts  have  8 
supreme  and  district  courts  have  24 


1 

3 
3,4 
8 

%  4,5 
6 
7 

1,2 
1,2 

22 
21 
22 
17 
8 
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aSABOH  WABRANT  akt. 

issued  when   1 

BBOREIAUrr  OF  STATE 

term  of  office,  residence   7 

qoAlificfttions,  election.   7 

vacancy  io  office   7 

may  beccane  governor,  when  . .  7 
member  prison  commiwion ....  7 

examiners,  duties   7 

duties,  to  keep  records,  etc   7 

iAry   7 

coontergign  grants  and  commis- 
sions  7 

ihall  keep  and  use  great  Fe»\. . .  7 

tniTeling  expenses   7 

fees  go  to  the  state   7 

fees  go  to  the  state   21 

corporations  to  file  articles  with  12 
file  acceptance  of 
constittition  with  12 
member  of  board  of  equaliza- 
tion  13 

record  of  board  of  pardons  filed 

with  

SLLSBTSR—See  Libtl. 

reputation,  remedy  for  injury  to 
SLAVERY 
or  iarolontary  sen  itude  forbid- 
den   

80U)IERS— MnUia. 


ssbordination  to  civil  power. . . 


SPEECH 

freedom  of,  guaranteed  

of  members  of  legislature,  privi- 
ly  

responsibility  for  abuse  

SPBQEAL  LAWS 

prohibited  in  certain  cases  

prohibited  in  certain  coses   11 

prohibited  in  certain  cases   12 

sxistiog,  maybe  repealed   6 

Dot  enacted  when  general  law, 

spplicable   6 

9TATB  OP  DTAH 
union  of  church  and  state  for- 
bidden   1 

u  inseparable  part  of  the  Union  1 

Ixmndaries   2 

•ieptrtments  of  state  power. ...  6 

legislative   5 

legislative   6 

executive   5 

executive   7 


SBC. 

14 

1 

2,8 
10 
11 
18 
18 

1,  12,  16 
20' 

21 

22 
20 
20 
1,2 
1.9 


II 


5 
1 
26 

26 


7 

12 

1 

11 

1 

21 

1 

1 

20  1 

1 

20 

1 

I,  16 

6 

8 

1 

1 

ti 

26 

1-8 
1-23 


STATE  OF  UTAH— 

OMteliuied.                     abt.  skc. 

departments,  judicial                    5  1 

judicial                   8  1-27 

officer  disqualified  to  hold  other 

(Ace                                 5  1 

officer  disqualified  to  hold  other 

office                                 6  ft 

debt  to,  shall  not  be  released . .  6  27 
claims  against^  for  extra  fees, 

etc.,  not  allowed                     6  30 

credit  of,  not  to  be  loaned  to 

private  enterprises                   6  31 

U.  S.  officials  not  eligible  to 

office                                    7  28 

state  officers  generally — See  ihe 
HOeofiht  office. 

seal  of.                                     7  21,22 

representative  to  congress,  elec- 
tion                                  9  1 

census  taken,  when                    0  2 

escheated  property  to  go  to  pub- 
lic schools                           10  S 

proceeds  of  lands  to  go  to  pub- 
lic schools                            10  8 

public  school  funds  guaranteed 

by                                      10  7,  10 

sh^  not  aid  sectarian  schools. .  10  18 
taxation,  laws,  rates,  etc. — See  Taxes. 

property  exempt  from  taxation,  13  3 

public  debt,  for  creation  of        14  1 

by  taxation            13  2 

assumed  by              3  8 

assumed  by            24  4 

limitation               14  1,  2 

purpose                  14  1,  2,  5 

time  of  war             14  2 

public  works,  day's  labor            16  6 

property  of  territory  passes  to. .  1!»  1 

public  institutions  maintained, 

location                                19  1-8 

capital  located  at  Salt  I^ake  City  19  3 

schedule,  providing  for  change  24  1-16 

fines, penalties, etc...  24  1,  7 

bonds,  taxeSfdebts, etc.  24  4,  6 

criminal  prosecutions,  24  8-6 

actions  in  courts  24  1-7,  & 

seals  of  courts             24  8 

probate  records  24  0 

officers                       24  10 

election,  constitution,  24  11-15 
territorial  obligations 

assumed                  8  3 

territorial  obligations 

assumed  24  4 

election  of  first  offi- 
cers, term               24  11-16 
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STATB  ATTDITOB  abt. 

term  of  office,  residence   7 

election   7 

qualifications   7 

not  eligible  to  re-election   7 

Tacancy  in  office   7 

member  board  of  insane  a^lnm  7 

dntiee   7 

salary   7 

traveling  expenses   7 

fees  go  to  the  state   7 

fees  go  to  the  state   21 

member  of  board  of  equalization  18 

STATB  BOABD  OF  SIDXTOATION 

member  of,  powers   10 

STATE  BOAKD  OF  BQUALIZATION 
membns,  duties   18  11 

STATB  FAm 


ssc. 
1 

2 


10 
14 
1,  17 
20 
20 
20 
2 
11 

8 


located  at  Salt  Lake  City  10 

support  from  state   19 

STATB  PRISON—^  Bvon. 

STATB  TRBASUBBB 

term  of  office,  residence  

election  

qoalificatioos  

not  eligible  to  re'Clection  

vacancy  in  office  

member  board  insane  asylum  . . 

duties  

salary  

traveling  expenses  

fees  go  to  the  state  

fees  go  to  the  state  

penalty  for  making  profit  out 

of  public  money  

member  board  of  equalization . . 

STAT  UTJti— See  Law. 
appeals  in  question  iovolving 
validity   8 

8TOOK~5h  Corpmraiiom ;  Taxw. 
shares  not  to  be  taken  by  state, 

cities,  etc   6 

limitations  on  issuance   12 

SU  Jf FKAOB— See  EUctimu  and  Suf- 
frage. 

SnOOBSSION 
prohibition  ^^ost  special  lavs 
concerning   6 

SUPBRINTENDSNT  OF  PXJBLIO 
INSTRUOTION 

term  of  office   7 

election   7 

qualifications   7 


1 

2 
8 
8 
10 
14 
1,17 
20 
20 
20 
2 

8 
11 


31 

5 


26 


SUPEBINTENDBNT  OF  FUBLIO 

EPTRUanON— Concluded,  akt. 

member  reform  school  commis- 
sion  

duties  .-  , 

salary  

traveling  expenses  

fees  go  to  the  state  

member  of  state  board  of  edu- 
cation  10 

STTFBBMB  OOT7BT 

vacancy  filled  by  governor   7 

justices,  members  of  board  of 

pardons   7 

consists  of  three  judges   8 

m^ority  forms  a  quorum   8 

justice  disqualified,  procedure . .  8 

election  and  term   8 

judicial  power  of  state  verted, 

where   8 

chief  justice     8 

qualification  of  members   8 

jurisdiction   8 

at  least  three  terms  a  year  ....  8 

held  at  capital  of  state   8 

removal  of  justices  by  legisla- 


ture. 


8 

salaries.   8 

appoint  clerk  and  i-eporter. ...  8 
members  not  to  appoint  or  em- 
ploy relatives   8 

report  defects  in  laws  to  gover- 
nor   8 

opinions  in  writing   8 

publication  of  decisions   8 

shall  prepare  syllabi  of  actjudi- 

cated  points   8 

absence  of  judge   8 

court  record,  seal   8 

courts  inferior  to,  maybe  estab- 
lished   8 

power  to  issue  necessary  writs. .  8 
party  may  appear  before,  in  per- 
son or  by  counsel   1 

transfer  of  actions,  seat,  records, 

etc   24 

TAXES  AND  TAXATION 

lands  of  uon-resident  citizens. .  3 

property  of  U,  S.  exempt   8 

property  of  U,  S.  exempt   18 

lands  of  Indians  exempt,  unless  8 
8  pecial  tax,  property  qualifica- 
tions  1 

special  tax,  property  qualifica- 
tions   4 

special  state  tax,  property  quali- 
fications    13 


26 
27 
17 

1 
4 

11 

5-8 

2 
2 

3 
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TAZB8  AND  TAXATION— 


Omdrnded.  A»t.  Sec. 

q>eciaLl  tax,  county,  etc.,  prop- 

ertj  qnalificationa   14  8 

propertT  qnalificatioiu,  electioo 

for  creating  indebtedness          I  4 

proper^  qoAlifications,  election 

for  creating  indebtedness  ...  4  7 
pnqwrfy  qnalificationB,  ele<^ion 

for  creatiog  eonntr,  etc.,  debt  14  8,  7 
pioliibitiOD  against  special  law 

cooceroiDg   6  26 

hifh  schools,  support   10  2 

permoal  propert;  of  railroads 

sabjectto   12  14 

fiscal  year  begins  January  1. ...  18  1 
sU  property  not  exempt  shall  be 

taxed...'  18     2,  4,  10 

"property"  defined  18  2 

corporation!),  stock  not  to  be 

taxed,  when   IS  2 

urnoal  tax  for  expenses  and 

etatedebt   IS  2 

nte  eqoal  and  uniform   18  3 

valnation  just   13  3 

deduction  of  debits  from  credits, 

when   18  3 

state  shall    not  tax  for  any 

connty,  city,  etc   18  5 

peUie  mcmeys,  statement  pnb' 

KAed   18  6 

rtte  of  state,  never  to  exceed 

ei^t  mills   18  7 

not  to  exceed  four  mills,  when  18  7 

not  to  exceed  five  mills,  when  13  7 

may  be  raised  by  vote  18  7 

aj^roptiation  not  to  exceed  tax, 

oaleas   18  9 

eofporations  and  pemons  sol^ect 

to.  18        2,  10 

stale  board  of  equalization  18  11 

county  board  of  eqaalization. . .  18  11 

tax  on  incomes,  occupations, 
mortgages,  etc.,  may  be  pro- 
vided                               18  12 

is  proportion  to  property  18  8 

^aachtses,  stocks,  money,  etc., 
taxed   18         2,  12 

credHa  and  all  property  taxed. .  13  2 

niabig  groand  taxed  afker  pur- 
chase.                     18  4 

maehinery,  etc.,  taxed. .  18  4 

net  proceeds  taxed  ....  18  4 

demptions  18  8 

piblic  debt  limited  by^  tax  ralu- 
atioBs   14  8,  4 

MMsed,  not  affbcted  by  change 

t^gorerament  24  6 


:  TIMBBB  AND  TIMBBR 

LANDS                          Art.  sec. 

proceeds,  school  fund                10  8 

I     forests,  preservation                  18  1 

;  TOUJ  ROADS 

rates  may  be  regulated   S  20 

TBHIASON 

definition  of.   1  19 

conviction,  witnesses   1  19 

governor  may  grant  respite          7  12 

legislature  may  pardon   7  12 

TRIAL 

accused  persous,  right   1  12 

I      on  appeal  from  justice's  court, 

final,  except   8  9 

impeachment — See  Legislature. 

disqualification  of  judge   8  18 

in  county  where  action  arises. .    8  6 

by  judge  pro  tempore   8  & 

in  district  court  by  judge  of  an- 
other district   6  & 

of  cases  began  in  territorial 
courts   24  5-9 

TRUSTS 

prohibited   12  20 

TTNTTED  STATB8 


constifcution  the  supreme  law  of  1  8 

Utah  an  inseparable  part  of . ...    1  3 

lands  of,  Utah  disclaims  right  to  8  2 

property,  exempt  from  taxation   3  2 

property,  exempt  from  taxation  18  8 
Indian  lands  subject  to  control 


!        of.                                       8  2 

I     officials  ineligible  to  state  office   6  6 

officials  ineligible  to  state  office  7  28 
,     qualified  electors  must  be  cili- 

j        zens                                     4  •!> 

I     lands  granted  to  Utah  accepted  20  1 

held  in  trust  20  1 

I  UNITED  STATBS  OOMHISSIONaB 

I     not  eligible  to  legislature   6  6 

UNIVEUSITT  OP  UTAH 

part  of  public  school  system. . .  10  2 

supported  as  provided  bylaw..  10  2 

location  and  establishment  con- 
firmed  10  4 

existing  laws  concerning,  con- 
firmed  10  4 

rights,  franchises,  etc.,  perpet- 
uated  10  + 

proceeds  of  land  a  permanent 

fund   10  6 

*    proceeds  of  land  a  permanent 

fund  20  1 

funds  guaranteed  by  the  state. .  10  7 
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UNIVBRSITT  OP  UTAH— 
Cowiuded.  abt. 
property  of  school  for  deaf  and 

dumb  tranBferred   10 

religious,  etc.,  qaalifications  not 
required  of  teachers,  etc   10 

JJTAM—See  State  of  Utah. 
VACANCIES— See  Offieea-f  EUetUmti 

Governor. 
VANUU— <See  Change  of  Vmm. 
VHRDIOT~*S««  JtCTWJ  and  Jury. 
VOTBBS— See  EUdiona  and  Sv^ffrage. 
religious  qii^fications  not  re- 
quired   1 

property  qualifications  not  re- 

quired^  except   1 

proper^  qualificatiooB  not  re- 
quired, except   4 

property  qualifications,  when  re- 
quired   14 

property  qualifications,  when  re- 
quired   IS 

WAIVER 

jurr  waived  in  civil  cases  unless 
demanded   I 

of  preliminuy  examiaation,  con- 


8Et. 

10 
12 


sent. 


1 


10 
18 


WABBANT  An. 
issued  only  on  probable  cause 

and  upon  oath   1 

WATmi  AND  WATBB  BIGHIS 

municipal  corporations  not  to 

lease  or  sell   11 

may  exchange   11 

reasonable  chai^^   II 

ditches  exempt  from  taxation, 
when   IS 

city  may  incur  indebtedness  for  14 

existing  rights  recognized  17 

WITNESSBS 
religious  qaalifications  not  re- 
quired  1 

accused  entitleif  to,  and  to  be 

ctmfrontedby..   1 

husband  or  wife  as  witness. ....  1 

defendant  need  not  be   1 

treason,  witnesses   1 

WHITS 
supreme  and  district  courts  may 

issue   8 

isRued  before  statehood  contin- 
ued in  force  24 

YBAK 

fiscal,  begins  January  1   18 
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NATURALIZATION  OF  ALIENS, 

[Revised  Statatea  of  the  United  SUtes.] 


Sec.  2165.  An  alien  may  be  admitted  to  become  a  citizen  of  the  United 
^tAtes  in  the  following  manner,  and  not  otherwise : 

Hret.  He  shall  declare  on  oath,  before  a  circuit  or  district  court  of  the 
United  States,  or  a  district  or  supreme  court  of  the  tOTritories,  or  a  court  of 
record  of  any  of  the  states  having  common-law  jurisdiction,  and  a  seal  and 
rferk.  two  years,  at  least,  prior  to  his  admission,  that  it  is  bona  fide  his  intention 
til  become  a  citizen  of  the  United  States,  and  to  renounce  forever  all  allegiance 
ud  fidelity  to  any  foreign  prince,  potentate,  state,  or  sover^gnty,  and  particu- 
lari)-,  by  name,  to  the  prince,  potentate,  state,  or  sovereignty,  of  which  t^e  alien 
may  be  at  the  time  a  citizen  or  subject. 

Second.  He  shall,  at  the  time  of  his  application  to  be  admitted,  declare,  on 
oftth,  before  some  one  of  the  courts  above  specified,  that  he  will  support  t^e 
nmstitution  of  the  United  States,  and  that  he  absolutely  and  entirely  renounces 
»nd  abjures  all  alliance  and  fidelity  to  every  foreign  prince,  potentate,  state, 
or  sovereignty;  and  particularly,  by  name,  to  the  prince,  potentate,  state,  or 
Mvereignt}'  of  which  he  was  before  a  dtizeu  or  subject;  whidi  proceedings  shall 
be  recorded  by  the  clerk  of  the  court. 

Third.  It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting 
mch  alien  that  he  has  resided  within  the  United  States  five  years  at  least,  and 
vidiin  the  state  or  territory  where  such  court  is  at  the  time  held,  one  year  at 
lost;  and  that  during  that  time  he  has  behaved  as  a  man  of  agood  moral  charac- 
ia,  attached  to  the  principles  of  the  constitution  of  the  Unit^  States,  said  well 
di^xmed  to  the  good  order  and  happiness  of  the  same ;  but  the  oath  of  tiie  appli- 
cant shall  in  no  case  be  allowed  to  prove  his  residence. 

Fourth.  In  case  the  alien  applying  to  be  admitted  to  citizenship  has  borne 
My  hereditary  titie,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or 
Estate  from  which  he  came,  he  shall,  in  addition  to  the  above  requisites,  make  an 
express  renunciation  of  his  titie  or  order  of  nobility  in  the  court  to  which  his 
Application  is  made,  and  his  renunciation  shall  be  recorded  in  the  court. 

Fifth.  Any  alien  who  was  residing  within  the  limits  and  under  tiie  jurisdic- 
tion  of  the  United  States  before  the  twentjr-ninth  day  of  January,  one  thousand 
seven  hmidred  and  ninety-five,  may  be  admitted  to  become  a  citizen,  on  due 
proof  made  to  some  one  of  the  courts  above  specified,  that  he  has  resided  two 
years*,  at  least,  within  the  jurisdiction  of  the  United  States,  and  one  year,  at 
least,  immediately  preceding  his  application,  within  the  state  or  territory  where 
fiuch  court  is  at  the  time  held ;  and  on  his  declaring  on  oath  that  he  will  sup- 
port the  constitution  of  the  United  States,  and  that  he  absolutely  and  entirely 
renoonces  and  abjures  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
Btate,  or  sovereignty,  and,  pa^cularly,  by  name,  to  tiie  prince,  potentate,  state, 
or  sovereignty  whweof  he  was  before  a  citizen  or  subject;  and,  also,  on  its  appeai-- 
inj(  to  the  satisfaction  of  the  court,  that  during  such  term  of  two  years  he  has 
b^ved  as  a  man  of  good  moral  character,  attached  to  the  constitution  of  the 
rnit«d  States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same ;  and 
vbere  the  alien,  applying  for  admission  to  citizenship,  has  borne  any  hereditary 
title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or  state  from  which 
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he  came,  on  his,  moreover,  making  iu  the  court  an  expresH  renunciation  of  his  tdtie 
or  order  of  nobility.  All  of  the  proceedings,  required  in  this  condition  to  be  per- 
formed in  the  court,  shall  be  recorded  by  the  clerk  thereof. 

Sixth.  Any  alien  who  was  residing  within  the  limits  and  under  the  juris- 
diction of  the  United  States,  between  the  eighteenth  day  of  June,  one  thooHand 
seven  hundred  and  ninety-eight,  and  the  eighteenth  day  of  Jnne,  one  thousand  eight 
hundred  and  twelve,  and  who  has  continued  to  reside  within  the  same,  may  be 
admitted  to  become  a  citizen  of  the  United  States  T^ithout  having  made  any 
previous  declaration  of  his  intention  to  become  such ;  but,  whenever  any  person, 
without  a  certificate  of  such  declaration  of  intention,  makes  application  to  be 
admitted  a  citizen,  it  must  be  proved,  to  the  satisfaction  of  the  court,  that  the 
applicant  was  residing  within  the  limits  and  under  the  jui-isdiction  of  the  United 
States  before  the  eighteenth  day  of  June,  one  thousand  eight  hundred  and  twelve, 
and  has  continued  to  reside  within  the  same;  and  the  residence  of  the  applicant 
within  the  limits  and  under  the  jurisdiction  of  the  United  States,  for  at  least  five 
years  immediately  preceding  the  time  of  such  application,  must  be  proved  by  the 
oath  of  citizens  of  the  United  States,  which  citizens  shall  Ix^  named  in  the  reoord 
as  witnesses;  and  such  continued  residence  within  the  limits  and  under  the  juris- 
diction of  the  United  States,  when  satisfactorily  proved ,  and  the  place  where  the 
applicant  has  resided  for  at  least  five  years,  shall  be  stated  and  set  forth,  together 
with  the  names  of  such  citizens,  in  the  record  of  the  court  admitting  the  appli- 
cant ;  otherwise  the  same  shall  not  entitle  him  to  be  considered  and  deemed  a 
dtizen  of  the  United  States. 

PBe  it  enacted,  ete. :  That  the  declaration  of  intention  to  become  a  citizen  of 
tile  United  States,  required  by  section  two  thousand  one  himdred  and  sixfrr-five 
of  the  Revised  Statutes  of  the  United  States,  may  be  made  by  an  alien  before  the 
clerk  of  any  of  the  courts  named  in  said  section  two  thousand  one  hundred  and 
sixty-five ;  and  all  such  declarations  heretofore  made  before  any  such  clerk  are 
hereby  declared  as  legal  and  valid  as  if  made  before  one  of  the  conrtA  named  in 
said  secticm.    Act  of  February  1,  1876.] 

The  third  subdivision  of  section  2165,  H.  S.  U.  whether  the  applicant  h(us  suiHcient  intelligence 

8.,  impoeeK  upon  the  court  the  duty  of  determining  and  knowledge  to  assume  understandingly  the 

from  his  conduct  and  statements  whether  an  appli-  duties  of  citizensliip.  In  re  Kanaka  Nian,  6  U. 

cant  ia  a  man  of  good  moial  character,  etc.,  and  in  259;  21  P.  993. 
perfonulng  this  duty,  the  court  may  consider 

Set.  2166.  Any  alien,  of  the  age  of  twenty-one  years  and  upward,  who  hnn 
enlisted,  or  may  enlist,  in  the  armies  of  the  United  States,  either  the  regular  or 
the  volunteer  forces,  and  has  been,  or  may  be  hereafter,  honorably  dischai-ged, 
shall  be  admitted  to  become  a  citizen  of  the  United  States,  npon  his  petition, 
without  any  previous  declaration  of  his  intention  to  become  such ;  and  he  shall 
not  be  require<l  to  prove  more  than  one  year's  residence  within  the  United  States 
previous  to  his  application  to  become  such  citizen ;  and  the  court  admitting  such 
alien  shall,  in  addition  to  such  proof  of  residence  and  good  moral  chaiwter,  as 
now  provided  by  law,  be  satisfied  by  competent  pi-oof  of  such  i)ei-son'H  having  been 
honorably  discharged  from  the  services  of  the  U^nited  States. 

[Any  alien  of  the  age  of  twenty-one  years  and  upward  who  has  enlisted  or  may 
enlist  in  the  United  States  navy  or  marine  corps,  and  has  Her\  etl  or  may  hereafter 
serve  five  consecutive  years  in  ttie  United  States  navy,  or  (me  enlistment  in  the 
United  States  marine  corps,  and  has  been  or  may  hereafter  be  honorably  dischai^I, 
shall  be  admitted  to  become  a  citizen  of  the  United  States  upon  his  petition,  without 
any  previous  declaration  of  his  intention  to  become  such;  and  the  court,  admit- 
ting such  alien  shall,  in  addition  to  pi-oof  of  good  moral  ehara<'ter,  be  satisfied  by 
competent  proof  of  such  person's  service  in  and  honorable  dischai^  from  the 
United  States  navy  or  marine  corps.  Act  of  July  26,  1894;  Sup.  B.  S..  1892-5, 
p.  206.] 

Sbc.  2167.  Any  alien,  being  under  the  age  of  twenty-one  years,  who  has 
resided  in  the  United  States  three  yeai's  next  preceding  his  arriving  at  that  age. 
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aod  who  has  continued  to  reside  therein  to  the  time  he  may  make  application  to 
be  admitted  a  citizen  thereof,  may,  after  he  arrives  at  the  age  of  twenty-one 
years,  and  after  he  has  resided  five  yeara  within  the  United  States,  including  the 
three  years  of  his  minority,  be  admitted  a  citizen  of  the  United  States,  widiout 
having  made  the  dedaration  required  in  the  first  condition  of  section  twenty-one 
handed  and  sixty-five ;  bat  such  alien  shall  make  the  declaration  required  thffl%in 
at  the  time  of  his  admission ;  and  shall  further  declare,  on  oath,  and  prove  to  the 
satisfaction  of  the  court,  that,  for  two  years  next  preceding,  it  has  been  his  bona 
fide  intention  to  become  a  citizen  of  the  United  Sbites ;  and  he  shall  in  all  other 
req>ects  comply  with  the  laws  in  regard  to  naturalization. 

Sec.  2168.  When  any  alien,  who  has  complied  with  the  first  condition  speci- 
fied in  section  twenty-one  hundred  and  sixty-five,  dies  before  he  is  actually 
naturalized,  the  widow  and  the  children  of  snch  alien  shall  be  considered  as  citi- 
zQisof  the  United  States,  and  shall  be  entitled  to  all  rights  and  privil^esas  such, 
upon  taking  the  oath  proscribed  [prescribed]  by  law. 

Ssc.  2169.  The  provisions  of  this  title  shall  apply  to  aliens  [being  free  white 
persons,  and  to  aUens]  of  Ahican  nativity  and  to  persons  of  African  descent. 

A  utiTe  of  the  Sandwich  Islands  is  not  eligible  to  citizenship.    In  re  Kansba  Xian,  6  V.  259;  31  P.  993. 

[Sec.  14.    That  hereafter  no  state  court  or  court  of  the  United  States  shall 

admit  Chinese  to  citizenship ;  and  all  laws  in  conflict  with  this  act  are  hereby 

r^ealed.    Act  of  May  6,  1882;  Sup.  R.  S.  U.  S.  1874-91,  p.  342.] 

Section  2169  B.  S.  U.  S.  vae  not  repealed  by  implication  by  the  HtAtutes  declaring  that  no  Chinese  should 
be  natoralued  and  repealing  all  acts  in  conflict  uierewith.    In  re  Kanaka  Nian,  6  V.  299;  HI  P.  998. 

Sec.  2170.  Ko  alien  shall  be  admitted  to  become  a  citizen  who  has  not  for 
the  continued  term  of  five  years  next  preceding  his  admission  resided  within  the 
United  States. 

Sec.  2171.  No  alien  who  is  a  native  citizen  or  subject,  or  a  denizen  of  any 
country,  state,  or  sovereignty  with  which  the  United  States  are  at  war,  at  the 
time  of  his  application,  shall  be  then  admitted  to  become  a  citizen  of  the  United 
States ;  but  persons  resident  within  the  United  States,  or  the  territories  tho^of , 
on  the  eighteenth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  twelve, 
who  had  before  that  day  made  a  declaration,  according  to  law,  of  their  intention 
to  become  citizens  of  the  United  States,  or  who  were  on  that  day  entitled  to 
become  citizens  without  making  such  declaration,  may  be  admitted  to  become 
dtizens  thereof,  notwithstanding  they  were  alien  enemies  at  the  time  and  in  the 
manner  prescribed  by  the  laws  heretofore  passed  on  that  subject;  nor  shall  any- 
thing herein  contained  be  taken  or  construed  to  interfere  with  or  prevent  the 
apprehension  and  removal,  agreeably  to  law,  of  any  alien  enemy  at  any  time 
previous  to  the  actual  naturalization  of  such  alien. 

Sec.  2172.  The  children  of  persons  who  have  been  duly  naturalized  under 
any  law  of  the  United  States,  or  who,  previous  to  the  passing  of  any  law  on  that 
sobject,  by  the  government  of  the  United  States,  may  have  become  citizens  of  any 
one  of  the  states,  under  the  laws  thereof,  being  under  the  age  of  twenty-one  years 
at  the  time  of  the  naturaUzation  of  their  parents,  shall,  if  dwelling  in  the  Unit«d 
States,  be  considered  as  citizens  thereof ;  and  the  children  of  persons  who  now  are,  or 
have  be^,  citizens  of  the  United  States,  shall,  though  bom  out  of  the  limits  and 
jurisdiction  of  the  United  States,  be  considered  as  dtizens  thereof;  but  no  person 
heretofore  proscribed  by  any  state,  or  who  has  been  legally  convicted  of  having 
joined  the  army  of  Great  Britain  during  the  Bevolutionary  war,  shall  be  admitted 
to  become  a  citizen  without  the  consent  of  the  le^slature  of  the  state  in  which 
such  person  was  proscribed. 

Sec.  2173.  The  police  conrt  of  the  District  of  Columbia  fdiall  have  no  power 
to  naturalize  foreigners. 

Sec.  2174.  Every  seaman,  being  a  foreigner,  who  declares  his  intention  of 
becoming  a  citizen  of  the  United  States  in  any  competent  court,  and  shall  have 
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served  three  years  on  board  of  a  merchant  vessel  of  the  United  States  subsequent 
to  the  date  of  such' declaration,  may,  on  his  application  to  any  competent  court, 
and  the  production  of  Ms  certificate  of  dischai^  and  good  conduct  during  that 
time,  together  with  the  certificate  of  his  declaration  of  intention  to  become  a 
citizen,  be  admitted  a  citizen  of  the  United  States;  and  every  seaman,  being 
a  foreigner,  shall,  after  his  declaration  of  intention  to  become  a  citizen  of  the  United 
States,  said  after  he  shall  have  s^ved  such  three  years,  be  deemed  a  dtizen  of  the 
United  States  for  the  purpose  of  manning  and  serving  on  board  any  merchant 
vessel  of  the  United  States,  anything  to  the  contrary  in  any  act  of  congress  not- 
withstanding ;  but  such  seaman  shall,  for  all  purposes  of  protection  as  an  Ameri- 
can citizen,  be  deemed  such,  after  the  filing  of  his  declaration  of  intentiou  to 
become  suc^  citizen. 

[And  every  Indian  bom  within  the  t^ritorial  limits  of  the  United  States  to 
whom  allotments  shall  have  been  made  under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  every  Indian  bom  within  the  territorial  limits  of  the 
United  States  who  has  Toluntarily  taken  up,  within  stud  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declare  to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privil^es,  and  immunities  of  such  citizens,  whether  said 
Indian  has  been  or  not,  by  birth  or  otherwise,  a  member  of  any  tribe  of  Indians 
within  the  territorial  limits  of  the  United  States  without  in  any  manner  impairing 
or  otlierwise  affecting  tJie  right  of  any  such  Indian  to  toibal  or  othw  property. 
Act  of  Feb.  8,  1887;  Sup.  B.  S,  1874-91,  p.  536.] 

[That  every  Indian  woman,  member  of  any  such  Mbe  of  Indians,  who  may 
herewtw  be  miuried  to  any  citizen  of  the  United  States,  is  hereby  dedared  to 
become  by  such  marriage  a  citizen  of  the  United  States,  with  all  the  rights,  privi- 
l^es,  and  immunities  of  any  such  citizen,  being  a  married  woman;  provided, 
that  nothing  in  this  act  contained  shall  impair  or  in  any  way  affect  the  right  or 
title  of  such  married  woman  to  any  tribal  property  or  any  interest  therein.  Act  of 
Aug.  9,  1888;  Snp.  B.  S.  1874.-91,  p.  608.] 
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TITLE  1. 


ADOPTION. 


1.  Who  may  adopt.  Aiw  minor  child  may  be  adopted  by  any  adult 
pawn  as  in  this  tiue  provided.    [G.  L.  §  2575*. 

2.  Relative  agee.  A  person  adopting  a  child  must  be  at  least  ten  years 
<rider  than  the  child  adopted. 

CU-Qt.  C.22SS. 

3.  Married  persons  may  adopt,  when.  A  married  man,  not  lawfully 
sqiuatod  from  his  wife,  cannot  adopt  a  child  without  the  consent  of  his  wife,  nor 
ean  a  married  woman,  not  thus  septurated  from  her  husband,  adopt  a  child  with- 
OQt  his  conarat,  if  tiie  husband  or  wife  not  consenting  is  capable  of  giving  such 
consent.    [C.  L.  §  2580. 

CU.  Or.  C.  $  223. 

4.  Consent  of  child's  parents  necessary,  when.  A  legitimate  child 
oumot  be  adopted  without  the  consent  of  its  parents,  if  living,  nor  an  illegiti- 
mate child  without  tiie  consent  of  its  mother,  if  Uving,  except  that  consent  is  not 
neoesBuy  from  a  fother  or  mother  deprived  of  civil  r^hts,  or  adjudged  guilty  of 
adultery,  cruelty,  or  desertion,  and  for  cither  cause  divorced,  or  adjudged  to  be  a 
babitoal  drunkard,  or  who  has  been  judicially  deprived  of  the  custody  of  the 
^d  on  account  of  cruelty,  n^;lect,  or  desertion.    [G.  L.  §  2576*. 

CU.  Ot.  C.  {  204*. 

6.  Consent  of  child  necessary,  when.  The  consent  of  a  child,  if  over 
the  age  of  twelve  years,  is  necessary  to  its  adoption.    [C.  L.  §  2576*. 

CW.  Or.  C.  J  SS. 

6.  Hearing.  Proceedings.  The  person  adopting  a  child  and  the  child 
adopted  and  tiie  other  persons  whose  consent  is  necessary,  must  appear  before 
the  judge  of  lAie  district  court  of  the  county  where  the  person  adopting  resides, 
and  the  necessaiy  consent  must  thereupon  be  signed  ajid  iui  agreement  be 
executed  by  the  person  adopting  to  the  effect  that  the  child  shall  be  adopted  and 
treated  in  all  respects  as  his  own  lawful  child;  provided,  that  if  the  persons 
whose  consent  is  necessary  are  not  within  the  county,  then  their  written  consent, 
duly  acknowledged  in  the  manner  provided  for  the  adcnowledgment  of  deeds, 
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shall  be  filed  in  said  diBtrict  court  at  the  time  of  the  application  for  adoption. 

[C.  L.  §  2576*. 

CW.  Civ.  C.  §  226». 

7.  Id.  Ddcnree.  The  judge  must  examine  all  p^wns  appearing  before  him 
pursuant  to  the  last  section,  each  separately,  and  if  satisfied  t^t  the  interests  of 
the  child  will  be  promoted  by  the  adoption,  he  must  make  out  an  order  declaring 
that  the  child  shall  thenceforth  be  regarded  and  treated  in  all  respects  as  tiie 
child  of  the  person  adopting.    [C.  L.  §  2578*. 

Cal.  Civ.  C.  g  227. 

8.  Child  takes  fiunily  name.  Status.  A  child,  when  adopted,  may 
take  the  family  name  of  the  person  adopting.  After  adoption,  the  two  shall 
sustain  the  le^  relation  of  parent  and  child,  and  have  all  the  rights  and  be 
subject  to  all  l^e  duties  of  tiiat  relation.    [G.  L.  §  2570*. 

Cal.  av.  eg  228. 

9.  Bights  and  duties  of  parents.  The  parents  of  an  adopted  child  are, 
from  the  time  of  the  adoption,  relieved  of  all  parental  duties  towards  and  all 
responsibility  for  the  child  so  adopted,  and  shall  have  no  rights  over  it.    [C.  h. 

§  2581. 

Cal.  Civ.  C.  g  289. 

10.  Illegitimate  child  adopted  by  acknowledgment.  The  father  of 
an  illegitimate  child  by  publicly  a(^owledging  it  as  his  own,  receiving  it  as  sadi 
with  the  consent  of  his  wife,  if  he  is  mturied,  into  his  family,  and  otherwise  treat- 
ing it  as  if  it  were  a  legitimate  child,  thereby  adopts  it  as  such,  and  such  child  is 
thereupon  deemed  for  all  purposes  Intimate  from  the  time  of  its  birth.  The 
foregoing  provisions  of  this  title  do  not  apply  to  such  an  adoption. 

Cal.  Civ.  C.  g  230.  SnooMdon  of  iUegitimate  i^ld,  g  2833. 

11.  Adoption  of  deserted  child.  Whenever  it  is  made  to  appear  to 
the  satisfaction  of  the  district  court  of  any  county,  that  any  minor  child  has  been 
deserted  by  its  parents  or  surviving  parent,  and  that  it  has  no  legal  guardian,  it 
shall  be  lawful,  with  the  approval  of  the  district  judge,  for  any  person  desiroiw 
of  adopting  the  said  child,  to  adopt  the  same,  according  to  law. 

Mont.  CiT.  C.  I  m 


ITFIiE  2. 

ANIMALS. 


CHAPTER  1, 

ESTBAYS  AND  TBGSFASSINO  ANIMALS. 

12.  Constable  is  poimdkeeper.  Brand  books  and  sheets.  The 

constable  in  each  precinct  in  this  state  is  hereby  made  ex  officio  the  poundkeeper 
in  such  precinct,  and  is  entitled  to  and  is  hereby  made  the  custodian  of  all  brand 
books  and  brand  sheets  pertaining  thereto,  which  shall,  at  all  reasonable  houra, 
and  without  charge,  be  op^  to  the  inspection  of  the  public.    ['96,  p.  680. 

13.  "Estrays"  defined.  All  horses,  asses,  mules,  and  neat  cattle  of  the 
age  of  one  year  or  upwards  found  running  at  large,  and  upon  which  thete  is  no 
brand,  except  sucking  animala  running  wi&  their  mothers,  and  all  such  animals 
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that  are  branded,  the  owner  of  which  cannot  after  a  reasonable  eearch  be  found, 
and  which  have  been  running  at  lai^e  on  any  range  within  the  state  for  two  years 
or  more,  and  all  hogs  found  running  at  large  upon  the  premises  of  any  person 
other  thui  their  owner,  are  hereby  declared  to  be  estrays  and  forfeited  to  ^e  state. 
t'96.  p.  580. 

TtnpMsing  animals,  |  20. 

14.  Impounding  and  disposal  of  estrays,  generally.  It  is  hereby 
made  the  duty  of  the  poundkeeper  of  each  precinct  in  the  state  to  take  into  his 
poflMssion  and  impound  all  estrays  running  within  his  precinct,  and  to  dispose  of 
tiie  same  as  hereinafter  provided.  He  shall  in  person  or  by  deputy  attend  all 
general  roundups  in  his  precinct  and  take  into  his  possession  all  estrays  found 
dmeat.  and  dispose  of  the  same  in  the  manner  provided  for  the  disposfU^  of 
e9tr&}-8  in  other  cases.    ['96,  p.  580. 

15.  Notice  of  sale  of  estrays.  As  soon  as  any  estrays  come  into  the 
poeeession  of  the  poundkeeper,  he  shall  immediately  advertise  the  same  by  posting 
notices  for  a  period  of  ten  days  in  three  of  the  most  public  places  in  the  precinct, 
one  of  which  plaoes  shall  be  at  or  near  the  postoffice,  if  there  be  one  in  the  pre- 
dnct  He  shall  also  immediately  deliver  a  copy  of  such  notice  to  the  county 
e\nk,  or  mail  the  same  to  him  by  registered  letter.  The  county  clerk  shall  upon 
receipt  of  said  notice  file  and  preserve  the  same  in  his  office  for  a  period  of  six 
months  thereafter,  and  shall  immediately  post  a  copy  thereof  at  the  front  door  of 
the  county  court  house.  The  notice  so  filed  with  the  clerk  shall  be  open  during 
reasonable  hours  for  inspection  by  the  public,  free  of  charge.  The  notice  herein 
{Hovided  for  shall  contain  a  description  of  the  animals  including  all  marks  and 
brands,  when  taken,  and  the  day,  hoar,  and  place  of  sale,  and  may  be  substan- 
tiaily  in  the  following  form : 

NOTICE. 

State  of  Utah,  1      t  ^i.  •    ^  *    ■  i  i_ 

CtonsTY  of  -  J    precinct  of  said  countj'. 

I  have  in  my  possession  the  following  described  estray  animals  which,  if  not 
(Maimed  and  taken  away,  will  be  sold  at  public  auction  to  the  highest  cash  bidder 

»t  ,  in   precinct,  on  ,  the  day  of  ,  189 — ,  at 

the  hoar  of  : 

(Description  of  animals.) 

Siud  estrays  were  taken  np  by  me  in  said  prednfit  on  the  day  of  , 

189—.   

Poundkeeper  for  precinct.    ['96,  p.  681. 

Xotke  of  sale  of  trespawing  auimals,  %  26. 

16.  Claimants.  Sale.  Bill  of  sale.  If  at  any  time  before  the  sale  of 
uiy  ertroys,  such  animals  shall  be  claimed  and  proved  to  be  the  property  of  any 
person,  the  poundkeeper  shaU  deliver  them  to  the  owner  upon  receiving  &om  him 
^  cost  of  imponnding,  keeping,  and  advertising  the  same.  If  the  animals  are 
not  80  claimed  and  taken  away,  he  shall,  at  the  time  and  place  mentioned  in  the 
notice,  proceed  to  sell  the  same,  one  at  a  time,  to  the  highest  cash  bidder,  and 
shall  execute  and  deliver  a  bill  of  sale  transferring  said  animals  to  the  purchaser  or 
purchasers  thereof,  which  bill  of  sale  shall  be  substantially  in  the  following  form : 

I  hereby  certify  that  in  pursuance  of  the  law  r^^ulating  the  disposal  of  strays 

»Dd  trespassing  animals,  I  have  this  day  sold  to  ,  for  tiie  sum  of  $  , 

be  bang  the  highest  bidder,  head  of  ,  branded  with  the  state  estray 

tnmd  and  otherwise  described  as  follows,  to-wit: 

WitoesB  my  hand  this  day  of  —  ,  189 — . 


Poundkeeper  of  precinct,  county,  state  of  Utah. 

Google 


Digitized  by 


96 


AOTMALS— TRESPASSING. 


The  poundkeeper  shall  immediately  file  a  copy  of  such  bill  of  sale  with  the 
county  clerk,  or  mail  the  same  to  him  by  registered  letter.  The  copy  so  filed 
with  the  clerk  shall  be  preserved  for  a  period  of  two  years  and  shall  be  open  to 
inspection  during  all  reasonable  hoars  free  of  charge.  Such  bill  of  sale  shall 
transfer  and  vest  in  such  purchaser  the  full  title  to  the  animals  thus  transferred. 
['96,  pp.  581-2. 

1 7.  Record  of  estraye.  The  poundkeeper  shall  keep  an  accurate  record 
of  all  estrays  received  by  him,  their  age,  color,  sex,  marks,  and  brands,  the  time 
and  place  of  taking  and  the  expense  of  keeping  and  selling  the  same,  all  animaU 
claimed  and  taken  away,  all  animals  sold  and  to  whom  so  sold  and  the  amount 
paid,  all  moneys  paid  to  owners  after  sale,  all  moneys  paid  into  the  county  treas- 
ury, and  all  otjier  matt^  necessary  to  a  compliance  with  the  provisions  of  this 
chapter.  The  board  of  county  commissioners  of  each  county  shall  provide  the 
poundkeeper  of  each  precinct  with  a  suitable  book,  in  which  ^all  be  entered 
the  records  required  by  law  to  be  kept  by  the  poundkeeper.  Such  records  shall  be 
open  to  the  inspection  of  the  public  at  all  reasonable  hours,  and  shall  be  deposited 
by  the  poundkeeper  with  his  successor  in  office.    ['96,  p.  582'^. 

Record  of  trespaaidiig  uumals,  g  30. 


TBBBPASeZNO  ANIMAI& 

18.  Local  fence  law.  Any  county,  or  precinct  thereof,  in  the  state  may, 
at  any  general  or  special  election  called  for  that  purpose  by  the  board  of  count)- 
commisraoners,  by  a  vote  of  the  majority  of  all  the  legal  voters  of  such  county  or 
precinct,  declare  in  favor  of  fencing  farms  and  allowing  domestic  animals  to  run 
at  lai^;  and  in  such  cases  the  provisions  of  this  chapter  authorizing  the  deten- 
tion and  sale  of  animals  for  damages  shall  be  inoperative.    ['96,  p.  582*. 

-  19.  Lawftil  fence.  It  shall  be  the  duty  of  the  boartl  of  coimty  commifl- 
saoners,  immediately  after  the  passage  of  this  chapter,  to  declare  by  ordinance 
what  shall  constitute  a  lawful  fence  for  that  county.     ['96,  p.  583*. 

20.  Trespassing  animals.  Damages.  Impounding.  If  any  neat 
cattle,  horses,  asses,  mules,  sheep,  goats,  or  swine  shall  trespass  or  do  damage  upon 
the  premises  of  any  person,  except  in  cases  where  such  premises  are  not  indwed 
by  a  lawful  fence  in  counties  where  a  fence  is  required  by  law,  the  party  aggrieved, 
whether  he  be  the  owner  or  the  occupant  of  such  premises,  may  recover  damages 
by  an  action  at  law  against  the  owner  of  the  trespasrang  animals,  or  by  distrain- 
ing and  impounding  said  animals  in  the  manner  provided  herein ;  promdedj  that 
in  cases  where  an  action  is  brought  for  the  recovery  of  such  damages,  none  of  tiie 
animals  trespassing  shall  be  exempt  from  execution,  and  the  fees  in  such  cases 
shall  be  but  one-half  the  fees  in  other  civil  cases.    ['96,  p.  583. 

Estrays,  g  13.  P.  880.    Affinned,  Buford  v.  Houte,  133  U.  S.  ^ 

Where  an  owner  has  fenced  in  with  his  own  lands  One  holding  possession  of  land  in  violation  of  the 

tracts  of  government  land  in  violation  of  an  aet  of  law  cannot  cltum  damages  for  trespasnng  animab. 

congress  prohibiting  the  fencing  of  government  Id,   Tho  common  law  of  Ehigland  that  everj_  mia 

land  or  obstructing  free  masage  over  the  same,  he  miuit  restrain  his  stwX  within  his  own  land,  is  not 

cannot  impound  cattle  which  have  been  turned  in-  applicable  to  the  sparsely  nettled  portions  of  the 

«de  his  incloaure  by  the  owner.  Buford  v.  Houtz,  west.    Buford  v.  Houtz,  5  U.  591;  18  P.  133.  Af- 

5  U.  591;  18  P.  633;  Taylor  v,  Buford,  8  U.  113;  29  firmed,  133  U.  S.  320. 

21.  Id.  Appraisement  of  damages.  The  owner  or  occupant  of  any 
pi-operty  may  distrain  all  of  said  animals  trespassing  or  doing  damage  thereon. 
He  shall  witliin  twent}'-four  hours  thereaft^  deliver  said  animals  to  the  pound- 
keep^  of  the  precinct,  tc^ther  with  a  certificate  of  the  appraisement  of  the 
damage  done  by  sacb  animals.  Such  appraisement  must  be  made  by  some  dis- 
interested male  citizen,  a  freeholder,  over  twenty-one  years  of  age.  It  mu9t 
state  the  amount  of  the  damage,  the  time  when  committed,  the  name  of  the  per- 
son damaged,  the  name  of  the  owner  of  the  animals,  if  known,  and  if  not  known 
it  must  state  that  fact,  together  with  a  description  of  the  animals,  including  all 
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virible  marks  and  brands.  If  the  animals  appear  to  be  owned  by  different  parties, 
a  separate  appraisement  and  a  separate  certificate  thereof  shall  be  made  of  the 
damage  done  by  the  lot  or  group  of  animals  which  appears  to  belong  to  each  of 
&e  d^erent  owners.  In  such  casra  the  owners  shall  be  notified  separately,  and 
each  lot  or  group  of  animals  shall  be  adv^iised  and  sold  separately  in  the  same 
manner  as  though  the  damage  had  been  done  different  animals  at  different 
times.    ['96,  p.  583. 

22.  Id.  Owner  to  be  notified.  The  person  distraining  the  animus 
must,  if  the  owner  of  the  same  be  known  to  him  and  if  he  resides  within  ten  miles 
of  the  place  of  the  trespass,  immediately  deliver  to  such  owner,  or  leave  at  his 
place  of  residence  if  he  cannot  be  found,  a  copy  of  such  certificate  of  appraise- 
ment ;  but  if  the  owner  does  not  live  within  ten  miles  of  the  place  of  trespass, 
the  party  distraining  the  animals  may,  at  his  option,  deliver  a  copy  of  such  cer- 
tificate to  the  owner  in  person,  or  deposit  the  same  in  the  nearest  postoffice  in  a 
registered  letter  addressed  to  said  owner.  He  shall  be  entitled  to  chaise  ten 
cents  a  mile  one  way  for  the  first  ten  miles  necessarily  traveled  in  delivering  such 
certificate,  and  five  cents  for  each  additional  mile,  to  be  taxed  as  costs  against 
the  animals.    ['96,  pp.  58.3-4. 

23.  Damages  cannot  be  recovered,  when.  If  the  party  distraining 
uiy  animals  shall  fail  to  deliver  ^em  or  the  certificate  of  appraisement  to  the 
poundkeeper  within  forty-eight  hours,  or  shall  fail  to  deliver  to  the  owner  of 
die  imimals,  if  known,  a  copy  of  the  certificate  of  appraisement  within  imeaty-toxiT 
hours  after  he  receives  the  same,  or  to  deposit  the  same  in  the  postoflBce  as  herein 
provided,  he  shall  not  be  entitled  to  recover  damage  under  the  provisions  of  this 
chapter.     [*96,  p.  584. 

24.  Where  owner  unknown.  Duty  of  poundkeeper.  Whenever 
any  animals  are  delivered  to  the  poundkeeper  and  the  certificate  of  appraisement 
is  filed  with  him  as  herein  provided,  and  such  certificate  states  that  the  owner  is 
unknown,  the  poundkeeper  shall  immediately  examine  all  brand  books  or  brand 
sheets  in  his  possession,  and  if  the  owner  be  ascertained  thereby,  or  if  the  owner 
be  already  known  to  the  poundkeeper,  he  shall,  if  the  owner  live  within  ten 
miles,  immediately  deliver  a  copy  of  such  certificate  of  appraisement  to  such 
owner,  or  leave  the  same  at  his  residence  if  he  cannot  be  foundj  if  the  owner  do 
not  live  within  ten  miles,  the  poundkeeper  may  at  his  option  deliver  such  copy 
pereonMly  to  the  owner,  or  deposit  the  same  in  the  nrarest  postoffice  in  a  regis- 
tered letter  addressed  to  such  owner.  He  shall,  however,  serve  the  copy  in  one  of 
the  ways  provided  herein ;  provided,  that  whenever  personal  service  of  a  copy 
of  any  paper  is  required  by  this  chapter,  service  by  agent  will  be  deemed  suf- 
ficieut.    ['96,  p.  584. 

26.  Notice  of  sale  of  trespassing  animals.  As  soon  as  any  such 
uumals  are  delivered  to  the  poundkeeper,  he  shall  immediately  proceed  to 
advertise  the  same  as  hereinafter  provided,  except  when  the  owner  is  known  and 
has  been  notified,  in  which  case  he  shall  hold  said  animals  forty-eight  hours 
before  advertising  the  same.  He  shall  advertise  by  posting  notices  in  three  of 
the  most  public  places  in  the  precinct,  one  of  which  shall  be  at  or  near  the 
pnstflflBce,  if  there  be  one,  and  shall  deliver  a  (K)py  of  the  same  to  the  county 
elerk,  or  send  the  same  by  deputy  or  by  r^stered  mail.  The  clerk  shall  pre- 
serve Buch  notice  and  post  a  copy  thereof  as  provided  in  section  fifteen.  The 
notice  herein  provided  for  shall  state  the  time  when  the  damage  was  done  and 
fte  amount  thereof,  the  name  of  the  party  damaged,  a  description  of  the  ani- 
inal«  including  all  visible  marks  and  brands,  and  the  day,  hour,  and  place  at 
which  such  animals  will  be  sold,  which  shall  be  not  less  than  ten  nor  more  than 
twenty  days  from  the  time  of  posting  such  notice;  said  notices  may  be  subetan- 
fially  in  the  following  form : 
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^ALE  OF  ANIMALS  FOR  DAUAQES. 

State  of  XTtah,    )   preciuct  of  said  countj-. 

County  of  .  J 

I  have  in  my  poasesaion  the  following  described  animala,  which  if  not  churned 

and  taken  away  w^l  be  sold  at  public  aaction  to  the  highest  cash  bidder  at  . 

in  precinct,  on  ,  the  day  of  ,  189 — ,  at  the  hour  of 

 :  (description  of  animals)  ■ 

Said  animus  are  held  by  me  to  secure  the  payment  of  $  damages  done 

by  said  animals  upon  the  premises  of  on  the  day  of  ,  189 — . 

Poundkeeper  of  precinct.    ['96,  pp.  584—5. 

Notice  of  Bate  of  teCnya,  2  15. 

26.  Owner  may  pajr  and  take  animals.  Disputed  appraisal.  The 

owner  of  any  trespassing  animals  taken  up  under  the  proviEdons  of  this  chapter 
may,  at  any  time  before  the  sale  thereof,  claim  and  take  such  animals  away  upon 
paying  the  amount  of  damages  set  forth  in  the  certificate  of  appraisement  and 
the  accrued  costs,  and  if  such  animals  are  included  in  a  lot  or  group  of  animals 
belonging  to  other  parties  against  which  the  damages  and  costs  are  assessed  as  a 
whole,  he  shall  pay  his  proportion  of  the  total  amount  of  damages  and  costs 
assessed  against  such  animals,  according  to  the  number  of  animals  he  owns 
when  compfn«d  witti  the  number  of  the  oitire  lot  or  group.  If  he  deems  the 
appraisal  too  high  he  may  choose  another  appraiser  having  the  qnalificatioiut 
herein  provided,  who  with  the  first  sh^l  make  a  new  apprairal,  and  if  they  can- 
not agree  they  shall  choose  a  third  and  the  three  shall  proceed  to  make  anothra* 
appraisal,  and  the  decision  of  the  majority  shall  be  final.    ['96,  p.  585*. 

27.  Sale.  Bill  of  sale.  If  such  animals  are  not  claimed  and  taken  away 
by  the  owner,  the  poundkeeper  shall,  at  the  time  and  place  set  forth  in  the  notice 
of  sale,  proceed  to  sell  such  animals,  one  at  a  time,  to  the  highest  cash  bidder. 
If  the  awn&r  of  any  lot  of  animals  to  be  sold  is  known,  the  poundkeeper  shall  sell 
only  enough  of  said  animals  to  pay  the  damages  and  costs,  and  the  remainder 
may  be  turned  over  to  the  owner  at  any  time  thereafter ;  but  if  the  owner  be  not 
known  the  poundkeeper  shall  proceed  to  s^l  all  of  said  animals  so  advertised  for 
sale.  He  shall  execute  and  deliver  a  bill  of  sale  therefor,  and  file  a  cop5'  with 
the  county  derk  as  hereinbefore  provided.  Said  copies  shall  be  preserved  for  a 
period  of  two  years  and  shall  be  open  for  inspection  at  all  reasonable  hours 
free  of  change.    ['96,  p.  586. 

28.  Redemption  within  ninety  days.  The  owner  of  any  trespasemg 
animals  sold  under  the  provisions  of  this  chapter  may,  at  any  time  within  ninety 
days  of  the  date  of  such  sale,  redeem  such  animals  from  the  purchaser  or  assignee 
having  the  same  in  his  possession,  upon  paying  to  such  purchaser  or  assignee  the 
sum  for  which  such  animals  were  originally  sold,  t(^ether  with  ten  per  cent 
additional,  and  a  reasonable  compensation  for  the  care  and  keeping  of  ^e  same. 
If  such  purchaser  or  assignee  refuse  to  give  up  such  animals  on  the  owner  proving 
his  title  to  the  same  and  on  his  tendering  ^e  amount  due  as  herein  provided, 
such  owner  may  maintain  an  action  at  law  to  recover  the  same ;  proved,  that 
the  purchaser  or  any  assignee  who  has  disposed  of  such  animals  shall  not  be 
liable  to  such  owner  in  any  amount.  If  no  redemption  of  such  animals  be  made 
within  ninety  days  after  the  date  of  such  sale,  then  such  sale  shall  be  absolute 
and  shall  vest  the  title  to  such  animals  in  the  purchaser  or  his  assignee.  Any 
person  selling  or  disposing  of  any  such  animal  within  ninety  days  of  its  sale  under 
the  provisions  of  this  chapter,  shall  notify  the  purchaser  of  the  same  of  the  date 
of  t^e  original  sale  and  the  amount  paid  for  such  animal  at  that  time,  and  if  he 
fails  to  do  so  he  shall  be  liable  for  any  loss  that  may  accrue  to  such  purchaser  by 
reason  of  such  animal  being  redeemed  for  a  less  amount  than  he  paid  therefor. 
['96,  p.  586. 

29.  Owner  entitled  to  residue  of  proceeds.  If  any  estrays  or  tre«- 


Digitized  by 


Google 


ANIMALS— TEESPASSING. 


99 


passing  animals  sold  under  the  provisions  of  this  chapter  sliall.  within  a  period  of 
six  months  immediately  ensuing  after  the  date  of  the  sale  thereof,  be  claimed  and 
proved  to  be  the  property  of  any  person,  it  shall  be  the  duty  of  the  poundkeeper 
at  the  expiration  of  sodi  time  to  forthwith  pay  the  money  received  for  such  ani- 
mals to  the  owner  thereof,  less  the  amount  of  dunages  and  the  expense  of  taking, 
keeping,  and  selling  the  same;  but  in  the  event  such  animals  are  not  claimed  as 
aforesaid,  then  such  money  shall  become  the  property  of  the  county  and  the 
poundkeeper  shall  immediately  pay  the  same  into  the  county'  treasiu-y ;  provided, 
that  in  case  there  is  a  contest  between  two  or  more  persons  claiming  to  be  the 
owners  of  any  such  animals,  the  poundkeeper  shall  deposit  such  money  with  the 
counts*  treasurer  to  be  by  him  paid  to  the  par^*  who  t^all  establish  by  action  his 
right  "to  the  same.    ['96,  p.  587*. 

30.  Record  of  Irespaseing  animals.  The  poundkeej)er  shall  keep  an 
accurate  record  of  all  trespassing  animals  received  by  him.  which  shall  contain  all 
the  items  required  by  section  seventeen  together  with  the  names  of  the  injured 
part}-  and  the  owner  of  the  animals,  the  amount  of  the  damages  claimed,  and  all 
other  matters  necessary  to  a  complete  account  of  the  transaction.  Snch  record 
shall  he  open  for  inspection  at  all  reasonable  hours.    ['96,  p.  587. 

Be«ord  ottatnyn,  1 17. 

31.  Estray  brand.  There  shall  be  a  stat«  estray  brand  to  consist  of  the 
letters  B.  U.  which  letters  shall  be  three  inches  in  length.  The  board  of  county 
commisaoners  shall  immediately  furnish  the  poundkeeper  of  each  precinct  witifi 

proper  branding  iron,  and  the  poundkeeper  shall  place  such  estray  brand  upon 
the  left  side  of  the  neck  of  all  animals  sold  by  him  except  hogs,  sheep,  and  goats. 
['96.  p.  587. 

32.  Fees  of  poundkeeper  and  appraisers.  The  poundkeeper  shall  be 
entitled  to  the  following  fees:  For  taking  into  his  possesaion  any  aninud,  or  ani- 
mals.  if  found  together,  fifty  cents ;  for  driving  the  same  each  mile,  ten  cents ;  for 
traveling  in  delivering  copy  of  certificate  of  appraisemeflt,  ten  cents  a  mile,  one 
way,  for  the  first  ten  miles,  and  five  cents  for  each  mile  thereafter;  for  adver- 
tising:, including  posting  and  mailing  notices,  one  dollfu*;  for  each  bill  of  sale, 
including  filing  copy  with  clerk,  fifty  cents;  provided,  that  all  animals  sold  to 
one  person  sheJl  be  included  in  one  bill  of  sale ;  for  branding,  twenty-five  cents  for 
the  first,  and  ten  cents  for  each  additional  animal ;  for  selling,  five  per  cent  of  the 
amount  of  the  sale ;  for  keeping,  a  reasonable  sum,  to  be  determined  by  the  market 
price  of  forage  uid  pasturage  at  the  time  and  place  where  the  animals  were  k^t. 
Apprusers  diall  be  allowed  twenty  cents  an  hour  for  the  time  employed,  and  ton 
oentB  a  mile,  one  way,  for  going  to  place  of  trespass.    [*96,  pp.  587-8. 

33.  Unlawflll  sales.  The  owner  of  any  animals  unlawfully  impounded 
or  sold  may  maintain  an  action  to  recover  the  same  and  damages  for  the  detention 
thereof,    f  96,  p.  588. 

34.  Retaking  animals  unlawfully.  Any  person  who  shall  take  any 
uiimal  out  of  the  possession  of  any  one  lawfully  holding  the  same  under  the 
provisions  of  this  cluster,  either  by  stealth,  force,  or  fraud,  or  who  shall  inter- 
cept or  hinder  any  poison  lawfully  taking  up  or  attempting  to  take  up  such 
animals,  is  guilty  of  a  misdemeanor.    ['96,  p.  588. 

36.  Cities  and  towns.  The  provisions  of  this  chapter  shall  in  no  way 
interfere  with  existing  legal  rights  of  incorporated  citirA  and  towns  in  relation  to 
animals  running  at  huge.    ['96,  p.  588. 

riti«s  maj  proridv  for,  ^  208,  sab.  68.  Towns  111K7  provide  Tor,  1 302,  sub.  4. 
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Chapter  2. 


MARKS  AND  BRANDS. 


36.  State  recorder.  The  state  auditor  is  ex  officio  state  recorder  of 
marks  and  brands.    ['96,  p.  163'''. 

37.  Oounty  clerks  auxiliary  recorders.  There  shall  be  an  auxiliary 
office  in  every  county  other  than  that  in  which  the  general  office  is  located,  and 
the  duties  thereof  are  hereby  devolved  on  the  county  clerks  respectively. 
[C.  L.  §  45. 

38.  Application  to  record  mark  or  brand.  Fee.  Whenever  any 
person  wishes  to  obtain  a  recwded  mark  or  brand,  application  ther^or  may  be 
made  to  the  state  recorder  direct  or  througji  the  auxiliary  office  of  the  connty 
in  which  the  applicant  resides ;  and  it  shall  be  the  duty  of  the  state  recorder  to 
designate  the  particular  mark  or  brand  to  be  used  by  such  applicant  and  to  define 
the  place  and  position  it  shall  occupy  on  the  animal,  consulting  always  the  choice 
or  convenience  of  applicants  as  far  as  may  be  without  interfering  with  previously 
recorded  marks  or  brands ;  provided,  that  if  a  character  is  wanted  for  which  there 
is  no  type,  the  applicant  shall  pay  t^ie  extra  expense  thereof.  A  fee  of  one  dollar 
shaU  be  collected  for  each  mark  or  brand  so  recorded.    [C.  L.  §  46*. 

39.  Record.  Certificates.  The  state  recorder  shall  keep  a  record  of  all 
marks  and  brands,  with  the  names  and  residences  of  the  persons  owning  the 
same,  in  a  book  suitable  for  the  purpose,  which  shall  be  free  to  the  inspection  of 
^  persons  interested;  and  he  ^11  furnish  to  the  owners  certified  copies  of  aU 
marks  or  brands,  which  certificate  shall  be  deemed  evidence  in  law.  [C.  L.  §  47*. 

40.  Publication  of  recorded  marks  and  brands.  The  state  recorder 
shall  prepare  once  a  year,  or  as  often  as  he  may  deem  expedient,  a  list  of  all 
recorded  marks  and  brands  which  have  not  been  previously  published,  and  he 
shall  cause  a  thousand  copies  of  the  same  to  be  printed  at  public  expense  in 
pamphlet  or  other  convenient  form  for  distribution.  Immediately  after  pubUca- 
tion  he  shall  gratuitously  distribute  to  each  auxiliary  office  a  sufficient  number  of 
copies  to  supply  the  county  clerks,  sheriffs,  county  commissioners,  city  recorders, 
jastlcea,  and  constables  in  their  r^pective  counties,  and  shaU  distribute  one  copy 
each  to  like  officers  in  his  own  county;  the  residue  he  may  dispose  of  at  not 
exceeding  twenty-five  cents  a  copy.    [C.  L.  §  48*. 

41.  County  clerks.  Duties.  Fees.  Clerks  of  auxiliary  offices  shall 
recdve  and  forward  to  the  state  recorder  all  applications  for  recording  marks  and 
brands,  and  shall  furnish  to  each  applicant  the  recorder's  certificate  of  the  mark  or 
brand  designated  and  recorded  for  him,  for  which  service  a  fee  of  fifty  cents,  in 
addition  to  the  state  recorder's  fee,  shall  be  collected.  It  shidl  be  the  duty  of  the 
county  clerks  to  distribute  gratuitously  to  the  officers  in  each  county  menti<med 
in  section  forty  the  printed  copies  of  the  recorded  marks  and  brands,  and  all  such 
printed  copies  shall  be  deemed  the  property  of  the  several  officers,  respectively, 
and  shall  be  delivered  by  them  to  their  suocesaors  in  office.    [C.  L.  §  49*. 

42.  Unlawftll  use  of  brand.  Penalty.  Any  person  using  a  like  brand 
in  the  postion  and  place  recorded  to  another  sbaU  be  deemed  guilty  of  a  misde- 
meanor.   [C.  L.  §  50*. 


43.  Owners  of  live  stock  to  re-record  marks  and  brands  within 
one  year.  All  owners  of  live  stock  within  the  state  shall  within  one  year  from 
the  eleventh  day  of  March,  eighteen  hundred  and  ninety-seven,  send  in  to  the 
recorder  of  marks  and  brands  for  re-recording  all  recorded  marks  and  brands 
used  by  t^em.    ['97,  p.  47. 
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44.  Id.   Recorded  free  of  chaise.  The  recorder  of  marks  and  bra&ds 
shall  for  the  Bud  praiod  of  one  year  rec^ve  for  i*ecord,  free  of  chai'ge,  all  marW,. 
and  Ivands  heretofore  recorded  in  his  office  and  shall  re-record  the  same.    ['97,'  ' 
p.  47. 

45.  Id.  Record  to  be  compiled,  printed,  and  distributed.  The  ■■ 
recorder  of  marks  and  brands  shall  after  re-recording  said  marks  and  brands, 
etdlate,  compile,  and  index  in  a  record  of  suitable  size  all  such  marks  and  brands 
and  shall  furnish  the  county  clerks  of  the  various  counties  in  ihe  state  with  suffi- 
cieat  copies  of  said  records  for  the  use  of  such  clerks  and  the  constables  in  stud 
coantiee.    ['97,  p.  47. 

46.  Recordings  after  the  year.  After  the  expiration  of  the  one  year,  as 
[mvided  in  section  forty-four,  the  recorder  of  marks  and  brands  shall  proceed  to 
record  further  marks  and  brands  submitted  for  record,  as  provided  by  law.  ['97, 
p.  47. 

47.  Old  marks  and  brands  not  re-recorded  annulled.  All  marks 
and  brands  heretofore  recorded  not  re-recoi-ded,  as  provided  in  the  four  next  pre- 
ceding sectiona,  are  hereby  declared  obsolete  and  their  record  nnll  and  void. 
['97,  p.  47. 


CHAPTER  8. 

BEOORDING  PEDIGBEES. 

48.  State  recorder.  Duties.  The  state  auditor  is  ex  officio  state  recorder 
(rf  the  pedigrees  of  stock.  It  shall  be  his  dutj'  to  keep  suitable  records,  properly 
indexed  for  reference,  for  recording  in  separate  books  the  pedigrees  of  horses, 
iMHued  stock,  and  sheep.  It  shall  be  his  duty  to  number  each  kind  separately, 
and  record  in  the  order  in  which  they  are  filed  the  pedigrees  of  all  animals  pre- 
sented for  record,  as  prescribed  in  this  chapter,  and  he  shall  indorse  th^^n  the 
date  and  page  of  record,  and  shall  furnish,  when  required,  certified  copies  of 
the  pedigree  of  any  animal  found  of  record  in  his  office.    [C.  L.  §  2143*. 

49.  Pedi^pree,  contents  of.  A  pedigree,  to  be  entitled  to  record,  must  set 
ftnth  the  name  and  description  of  the  animal,  its  pedigree  as  far  as  known,  and 
the  name  and  residence  of  the  owner.  Where  there  is  a  doubt  as  to  the  ancestoi's 
of  an  animal,  the  owner  must  state  it  by  prefixing  the  statement  relating  to  that 
part  of  the  pedigree  with  the  words:  "said  to  be/' or  "believed  to  be."  Elach 
pedigree  must  be  subscribed  and  sworn  to  as  being  correct  by  the  person  owning 
the  aoimal  described,  which  oath  may  be  administered  by  the  recorder  or  by  tmy 
<^Scer  authorized  to  administer  oaths.    [C.  L.  §  2144. 

50.  Fraudulent  pedigrees.  Any  person  that  shall  wilfully  post  or 
publish,  or  cause  to  be  posted  or  published,  or  that  shaU  have  recorded  in  any 
pnblic  record  kept  for  recording  pedigrees  of  ^imals,  any  false  or  fraudulent 
pedigree  of  any  domestic  animal,  ahall  deemed  guilty  of  a  misdemeanor.  [C.  L. 
l,2Uo*:  '96,  p.  86*. 

51.  Id.  Sale  under.  Any  person  that  shall  wilfully  sell  or  offer  for  sale, 
under  a  fraudulent  pedigree,  any  domestic  animal,  shall  be  deemed  guilty  of  a 
ouBdemeanor.    ['96,  p.  86*. 


Chapter  4. 

DRIVING  AXD  HERDING. 

52.  Driving  away  animals.  Penalty.  Any  person,  other  than  the 
owner  or  his  agent,  who  shall  drive  any  horses,  mules,  cattle,  or  sheep  fai-ther 
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fipm  their  ueaal  or  castonuuy  ranges,  or  from  any  field,  yard,  or  street,  than  tiie 
,*n^u:«Bt  or  most  convenient  corral,  and  who  shall  n^ect  to  return  sndi  horses, 
inules,  cattle,  or  sheep  immediately  to  their  accustomed  range  or  place  from 
which  they  were  driven,  shall  be  deemed  guilty  of  a  misdemeanor.    ['96,  p.  336*. 

53.  Mixing  animals.  Trespass.  Every  person  having  chai^  of  or 
engaged  in  driving  any  drove  of  cattle,  horses,  mules,  or  sheep,  shall  use  due 
diligence  to  prevent  the  same  from  mixing  with  the  cattle,  horses,  mulffl,  or 
sheep  helonging  to  actual  settlers,  and  shall  aim  prevent  said  animals  from  tres- 
passing on  such  land  as  may  be  the  property  of  an  actual  settler  and  used  by  him 
for  grazing  of  animals  or  growing  of  hay,  grain,  or  timber,  and  from  doing  injury 
to  ditches  made  for  irrigation  of  crops.  If  any  person  in  charge  of  or  enga^^  in 
driving  any  hei-d  shall  injure  any  resident  in  the  state  by  driving  or  helping  the 
same  on  lands  or  ditches  owned  or  leased  b}'^  settiet^i,  the  owner  or  lessee  of  said 
herd  shall  be  liable  to  said  owners  or  lessees  for  all  damages  done,  and  if  such 
injury  be  wilfully  committed,  the  person  driving  such  animals  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  may  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars.    [C.  L.  §  2202*;  '06,  p.  336-7*. 

54.  Skinning  animals  found  dead.  Any  person  other  than  the  owner 
or  his  agent  or  employee  or  other  person  duly  authorized,  who  shall  remove  the 
skin,  hide,  or  pelt  from  the  carcass  of  any  neat  cattle  or  sheep  found  dead,  shall 
be  deemed  guilty  of  a  misdemeanor.    [C.  L.  §  2207*;  '96,  p.  337*. 

55.  Stock  law  detectives.  Rewards.  The  board  of  county  commis- 
sioners of  any  county,  when  such  board  deems  it  necessary  for  the  public  wel- 
fare, may  appoint  one  or  more  detectives  to  discover  and  detect  violations  of 
the  stock  law  within  any  such  coimty,  and  such  detectives  slu^  be  paid  from  the 
county  treasury  such  compensation  as  may  be  fixed  by  the  board  of  county  oom- 
missionrars;  and  the  board  may  offer  and  pay  from  tlie  county  treasury  rewards 
for  the  detection  of  persons  violating  the  provisions  of  this  chapter.  [C.  L. 
§2208*;  '96,  p.  337. 


Chapter  6. 
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56.  Stud-horses,  rams,  etc.,  running  at  large.  Every  person  owning 
or  having  in  chtffge  a  stud-hoi-se,  jack,  or  ridgel  over  eighteen  months  old,  or 
a  ram  over  three  months  old,  who  shall  permit  the  same  to  run  at  lai^ge  within 
the  limits  of,  or  on  the  summer  range  of,  any  town  or  settlement  in  i^is  Ktate. 
shall  be  deemed  guilty  of  a  misdemeanor,  and.  on  conviction  thereof,  may  be 
fined  in  any  sum  not  exceeding  twenty-five  dollars  for  each  offense;  provided, 
that  if  two-thirds  of  the  voters  of  any  county,  or  isolated  part  of  a  county,  shall 
desire,  and  the  board  of  county  commissioners  shall  so  decide,  then  the  provisions 
of  this  section  shall  be  inoperative  in  such  county  or  part  of  county  during  such 
time  as  the  board  may  determine.    [C.  L.  S  2248*-9*. 

57.  Keeping  bull  with  range  cows.  Any  person  who  shall  turn  loose 
upon  any  public  range  in  this  state  more  than  twenty  head  of  female  breeding 
cattle  without  continuously  keeping  thei-ewith  one  bull  of  half-blood  or  more,  of 
some  recognized  beef  or  dairy  breed  of  stock  for  every  twenty  head  of  such  female 
breeding  cattle,  shall  be  deemed  guilty  of  a  misdemeanor.  All  such  bulls  shall 
be  free  commoners.    ['92,  p.  72*. 
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Chapter  6. 


DISEASED  ANIMALS. 


68.  Importation  of  diseased  animals.  Any  pereon  owning  or  having 
in  charge  any  dom^tic  animal  afflicted  with  a  contagious  or  infectiouB  disease, 
that,  knowing  such  animal  to  be  diseased,  shall  bring  or  drive  the  same  into  this 
state,  shall  be  deemed  guilty  of  a  misdemeanor.    [C.  L.  §  2237*. 

59.  Killing  diseased  animals.  Any  person  owning  or  having  in  charge 
any  animal  afflicted  with  glanders  or  fury,  shall,  upon  discovery  of  its  condition, 
at  once  deprive  it  of  life;  and  any  peace  officer  may  deprive  such  animal  of  life 
on  the  omission  or  refusal  so  to  do  by  the  owner  or  person  in  charge.  Any  such 
owner  or  person  in  charge  omitting  or  refusing  to  comply  with  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor. 

Cal.  Pen.  C,  Sup.,  '90  {  402i*. 

60.  Diseased  animals,  care  and  sale  of.  Any  peraon  owning  or  having 
in  charge  any  domestic  animal  afflicted  with  a  contagious  or  infectious  disease, 
tiiat.  knowing  such  uiimal  to  be  diseased,  shall  allow  it  to  run  at  large  upon  any 
unincloeed  liuid,  common,  or  highway,  or  that  shall  sell  or  dispose  of  sudfi 
animal  without  fully  disclosing  its  condition  to  tiie  purchaser,  shall  be  deemed 
guilty  of  a  misdemeanor.    [C.  L.  §  2238*. 

61.  Id.  Removal  of.  Any  person  owning  or  having  in  charge  any 
domestic  animal  ^lict«d  with  a  contagious  or  infectious  disease  shall  immediately 
remove  the  same  to  some  place  where  it  cannot  endanger  the  health  of  other 
domestic  animals.    [C.  L.  §  2261*. 

62.  Penalty.  Damages.  Any  person  violating  any  of  the  provisions  of 
this  chapter,  in  addition  to  the  penalties  herein  provided,  shall  be  liable  for  all 
damages  that  may  accrue  to  any  party  damaged  by  reason  of  said  animals 
imparting  disease.    [C.  L.  g  2239*. 


63.  Requirements.  Penalty.  Every  person  owning,  controlling,  or 
ranging  sheep  in  the  state  shall  have  all  such  sheep  thoroughly  dipped  at  least 
once  a  year  in  some  preparation  that  will  kill  scab,  or  shall  be  deemed  guiltj'  of 
a  misdemeanor,  and  upon  conviction  thereof  may  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  for  each  offense.    [*96.  p.  138*. 


64.  Requirements.  Any  domestic  animal  which  may  die  within  the 
limits  of  any  town  or  settlement,  or  near  any  main-traveled  state  or  county  i*oad, 
shall  be  removed  or  buried  A^itliin  two  days  from  the  death  of  said  animal  by  the 
owner  thereof  or  the  person  having  it  in  charge.  If  such  person  cannot  be 
found,  then  such  animal  shall  be  removed  or  buried  at  the  expense  of  the  county 
in  which  it  is  found.     If  any  such  animal  shall  die  within  the  limits  of  any 
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incorporated  city,  and  the  owner  thereof  or  the  person  having  it  in  charge  can 
not  be  found,  it  shall  be  removed  or  baried  at  the  expense  of  the  dty.  [C.  L. 
§  2266*. 

65.  Animals  left  unbtiried.  Deposit  on  land  of  another.  No  such 

animal  Bhall  be  left  unburied  within  one-half  mile  from  any  town  or  Bettlement, 
or  one-quarter  mile  from  any  main-traveled  state  or  county  road,  or  residence,  or 
twenty  rods  from  any  spring,  running  stream,  or  water  ditch.  Any  person 
who  ^all  deposit  any  such  animal  on  the  land  of  another  without  his  consent,  and 
shall  fail  to  remove  it  therefrom  upon  two  days  notice  by  the  owner  or  possessor 
of  such  land,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shi^  be  punished  as 
in  section  sixty-six  provided.    [C.  L.  §  2257*. 

66.  Penalty.  Any  person  refusing  or  n^lecting  to  comply  with  any  of  the 
requirements  of  this  chapter  shall,  upon  conviction  thereof  before  any  justice  of 
the  peace  having  jurisdiction,  be  fined  in  any  sum  not  exceeding  ten  dollars,  the 
expense  of  remo\ing  or  burying  said  animal,  and  costs  of  suit.    [C.  L.  §  2258*. 

67.  Owner  liable  for  expense.  If  the  owner  or  the  person  in  charge  of 
any  such  animal  at  the  time  of  its  deatJi  shall  fail  to  r^ove  or  bury  tbe  same  as 
in  this  chapter  provided,  any  citizen  may  bury  or  remove  such  animal  and  col- 
lect pay  therefor  from  the  owner,  if  known,  or  from  the  county  when  the  owner 
is  unknown.  It  shall  be  the  duty  of  all  sheriffs,  constables,  and  city  marshals  to 
see  that  the  proviaiona  of  this  chapter  are  carried  into  effect.    [C.  L.  §  2257*. 


68.  Notice  to  be  given.  Every  person  operating  a  railway  within  tMs 
state  that  shall  injure  or  kill  fuiy  live  stock  of  any  description  by  the  running  of 
any  engine  or  engines,  car  or  csaa,  over  or  against  any  such  Uve  stock,  sl^, 
within  tiiree  days  thereafter,  post  at  the  first  nulway  station  in  each  dU«ction 
from  the  place  of  such  injury  or  killing,  a  notice  in  writing  in  some  conapicnons 
place  on  the  outside  of  sudi  stations,  and  file  a  duplicate  with  the  county  clerk  of 
the  county  in  which  stock  is  injured  or  killed,  which  notice  shall  contain  the 
number  and  kind  of  animals  so  injured  or  killed  and  a  full  description  of  each, 
with  the  time  and  place,  as  near  as  may  be,  of  such  injury  or  killing,  and  shall 
be  dated  and  signed  by  some  offi<%r  or  agent  of  such  person  operating  such  nul- 
way.   ['94,  p.  100*. 

Liabilit?  of  railroad  for  stock  killed,  g  446. 

69.  Penalty.  Every  person  that  shall  wilfully  fail,  neglect,  or  refuse  to 
comply  with  the  provisions  of  this  chapter  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  sh^I  be  fined  in  any  sum  not  exceeding  fifty 
doUars.    ['94,  p.  100. 


70.    Liability  of  owner.    Every  person  owning  or  keeping  a  dc^  shall  be 

liable  in  damages  for  any  injurious  act  committed  by  such  dog;  and  it  shall  not 
be  necessary  in  any  action  brought  therefor  to  allege  or  prove  that  such  dog  was  of 
a  vicious  or  mischievous  disposition,  or  that  the  owner  or  keeper  thereof  knew 
that  it  was  vicious  or  mischievous.    ['96.  p.  138. 
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71.  Dogs  acting  together.  Where  any  injury  has  been  committed  by 
two  or  more  dogs  acting  together,  and  auch  do^  are  owned  or  kept  by  different 
persons,  all  such  persona  may  be  joined  as  defendants  in  the  same  action  to  recover 
damages  therefor,  and  the  amount  found  by  the  court  or  jury  for  such  injury 
shall  be  apportioned  among  the  several  defendants  found  liable,  and  judgment 
entered  severally  agiunst  them  for  the  amount  so  apportioned.    ['96,  p.  139*. 


72.  Throwing  down  fbnce.  Opening  gates.  Any  person  who  shall 
throw  down  a  fence  or  open  bars  or  gates  into  any  inclosnre  other  than  his  own 
or  into  any  field  owned  by  joint  occupancy,  and  leave  the  same  open,  shall  be 
deemed  guilty  of  trespass,  and  on  conviction  thereof  may  be  fined  in  any  sum  not 
exceeding  five  dollars ;  and  he  shall  also  be  liable  for  all  damages  thereby  sus- 
tained.   [C.  L.  §  2235*. 

73.  Division  fbnces.  AVhen  two  or  more  persons  shall  agree  to  fence  a 
joint  incloBiu^,  or  to  build  a  division  fence  or  fences,  each  party  a^ill  be  required 
to  build  his  piortion  of  lawful  tea.ce,  according  to  the  amount  of  land  inclosed, 
and  keep  the  same  in  repair,  and,  if  either  partj-  shall  n^lect  or  refuse  so  to  do, 
he  BhaM  be  liable  for  all  damage  done  in  consequence  of  said  n^lect.  In  all  cases 
where  a  person  has  inclosed  his  land  vntii  a  fence,  and  the  owner  of  adjoining 
land  derares  to  inclose  such  adjoining  land  with  a  fence  so  that  the  first  fence,  or 
any  part  thereof,  will  be  made  a  partition  fence  between  such  tracts  of  land,  the 
owntf  of  such  adjoining  land  must  before  making  such  Inclosnre  pay  to  the  owner 
of  eacAi  fence  one-half  of  the  valae  of  all  that  part  of  auch  fence  aa  will  become 
a  partition  fence  between  such  adjoining  tracta  m  land ;  and  when  one  party  ceases 
to  improve  or  cultivate  his  land  or  opens  his  inclosnre,  he  must  not  take  away 
any  part  of  the  partition  fence  belonging  to  him  if  the  owner  or  occupant  of  such 
adjoining  inclosure  shall  within  thirty  days  after  notice  pay  therefor  the  value  of 
said  fence;  nor  shall  such  partition  fence  be  removed  when  by  so  doing  the  crops 
indosed  by  auch  fence  will  be  exposed  to  destruction.    [C.  L.  §  2236*;  '90.  p.  13. 


74.  Who  may  be  bound.  Oontract.  Any  minor  child  may  be  boimd  to 
service  until  the  attainment  of  the  age  of  l^al  majority.  Such  binding  must  be  by 
written  indenture,  specifying  the  terms  of  agreement,  age  of  the  minor,  if  known, 
and  shall  moreover  be  signed  by  the  minor  if  over  twelve  years  of  age.  Nothing 
herein  ^i&li  be  so  construed  as  to  prevent  the  district  court  from  binding  out  any 
idle,  vicious,  or  vagrant  minor  child  without  his  or  her  consent  or  the  consent  of 
the  parent  or  guwrdian  of  auch  minor  child,  if  auch  parent  or  guardian  neglects, 
refuses,  or  otherwise  fails  in  properly  controlling  the  actions  and  education  of  such 
minor,  and  does  not  train  him  or  her  up  in  some  useful  vocation.    [C.  L.  §  2564*. 

T5.  Duty  of  county  commissioners.  It  is  hereby  made  the  duty  of  the 
eoonty  commissioners  to  look  after  and  take  notice  of  all  such  caKCH,  and  when- 
ever they  shall  find  a  child  incorrigible  and  the  parents  unable,  unwilling,  or 
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negligent,  as  hereinbefore  mentioned,  to  bring  the  matter  to  the  attention  of  the 
district  court    [C.  L.  §  2665*. 

76.  Relation  of  master  and  apprentice.  The  powers,  liabilities,  and 
duties  of  the  master  and  the  rights  of  the  apprentice,  are  the  same  as  those  of 
parent  and  child  respectively,  except  as  to  inheritance,  and  except  as  is  otherwise 
provided  by  law.    [C.  L.  §  2566. 

77.  Interests  of  minor.  The  parent,  guardian,  or  officer  by  whoee  act  or 
consent  any  minor  is  thus  bound,  must  watch  over  the  interests  of  the  minor  so 
bound,  and  take  measures  for  h^  or  her  relief  whenever  circumstances  shall  jus- 
tify or  the  true  interest  of  the  minor  shall  require  it.    [C.  L.  §  2567. 

78.  Ill-treatment.  Discharge.  Compensation.  If  the  master  shall 
ill-treat  his  apprentice,  or  in  any  manner  palpably  fail  in  the  discharge  of  his  duties 
in  r^ard  to  said  apprentice,  the  apprentice  may  be  dischai^ged  from  further  service, 
and  may  recover  damages  and  compensation  for  services.    [C.  L.  §  2568. 

79.  Duty  of  master.  Misbehavior  of  apprentice.  It  shall  be  the  duty 
of  the  master  to  correct  and  teach  such  minor  child  to  ot»ierve  the  principles  of 
good  order  and  industry,  and  train  him  or  her  to  some  useful  vocation.  And  it 
is  hereby  made  the  duty  of  such  minor  to  observe  obedience  to,  and  respect  for, 
the  requirements  of  the  master.  But  if  the  apprentice  bound  as  aforesaid,  shall 
refuse  to  serve  according  to  the  terms  of  the  indenture,  or  grossly  misbehave,  and 
the  master  shall  be  incapable  or  unable  to  influence  or  control  such  app^tice, 
he  may  be  discharged  from  further  obligations  or  liability,  at  the  discretion  of 
the  court;  and  in  the  event  of  a  discharge,  the  apprentice  shall  recdve  such 
allowance  for  the  service  previously  rendered  aa  may  be  ccmsidered  just  under  the 
circumstances.    [C.  L.  §  2569. 

80.  Dissolution  of  contract.  The  death  of  the  master,  or  his  removal 
from  the  state,  works  a  dissolution  of  the  indenture,  unless  otherwise  provided 
therein,  or  unless  titie  apprentice  shall  elect  to  continue  in  his  service.  [C.  L. 
§  2570. 

81.  Foreign  indenture.  Any  person,  apprentice,  or  servant,  who  shfdl 
have  so  elected  or  agreed  to  render  service  in  any  other  state,  territory,  or 
coimtry,  shall  come  under  the  same  r^ulations  and  requirements  as  herein  pro- 
vided ;  all  such  agreements  or  indentures  for  service  being  held  as  inviolate  and 
binding  as  if  they  had  been  entered  into  and  executed  witiiin  this  state.    [0.  L. 


82.  Vicious  parents.  Duty  of  court.  If  from  habitual  intemperance 
and  vicious  and  brutal  conduct,  or  from  vi<dous,  brutal,  and  criminal  conduct 
towards  a  child,  the  parent  of  the  same  shall  be  considered  an  unsuitable  person  to 
retain  the  guardianship  or  control  the  education  of  the  child,  the  judge  of  the  dis- 
trict court  may  appoint  a  suitable  person  to  be  the  guardian  of  such  child,  and  may, 
if  deemed  expedient,  also  cause  said  child  to  be  bound  as  an  apprentice  to  some 
suitable  person,  during  his  or  her  minority.  Nothing  herein  shall  be  so  construed 
as  to  permit  the  taking  of  such  child  if  either  the  father  or  mother  be  a  proper 
guardian.    [C.  L.  §  2572. 

83.  Schooling  and  clothing.  The  master  shall  send  the  apprentice  to 
school  as  provided  by  law,  and  at  all  tim^  and  in  all  cases  shall  clothe  the 
apprentice  in  a  comfortable  and  becoming  mariner.    [C.  L.  §  2574*. 
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84.  Insolvent  debtor  may  aaeign.  Transfer  to  creditor.  An  insol- 
vent  debtor  may,  in  good  faith,  execute  an  asedgnment  of  property  to  one  or  more 
asaigiiees.  In  trust  for  the  benefit  of  creditors,  in  conformity  with  the  provisions 
of  this  tdtle ;  provided,  that  nothing  herein  contained  shall  affect  the  power  of  a  per- 
soa,  although  insolvent  and  whether  residing  within  or  without  this  state,  to  trans- 

property  in  this  state  in  good  faith  to  a  particular  creditor  for  the  purpose  of 
paying  or  aecnring  the  whole  or  a  part  of  a  debt  owing  to  such  creditor.  [-97, 
p.  81. 

Mont,  Civ.      12  4510*.  4512",  law  may  nmiKii  a  P«rt  or  the  whole  of  his  property 

The  rale  of  the  common  law  permitting  insol-  for  the  oeneflt  of  his  creditors  and  may  prefer  the 
nnt  debtors,  whether  individnolB  or  corporations,  one  creditor  or  rlass  of  ereditora  over  others  e<^aally 
uinefercreditors,  is  impregnable  in  this  state,  and  meritorioait.  Id.  A  corporation  is  an  artificial 
aaiiot  be  overthrown,  except  by  legislative  enact-  person,  and  has  the  same  power  as  a  natural  per- 
ment.  Wyeth  Co.  v.  James^pencer-Bateman  Co.,  son,  in  the  absence  of  statutory  restrictions,  to  pre- 
-r.— ;47P.  604.  An  insolvent  debtor  at  common     fer  creditors  that  are  not  its  offiocrs  or  agents.  Id. 

85.  Wa^^  a  preferred  claim.  In  all  aesignmentB  for  the  benefit  of  cred- 
itore,  debts  due  for  wages  or  personal  services  of  servants  or  employees  of  the 
assignor  for  services  or  labor  rendered  or  performed  within  one  year  previous  to 
the  assignment,  are  preferred  claims,  and  must  be  paid  before  any  other  creditor 
of  the  assignor,  and  shall  be  paid  in  full  in  all  cases  where  there  is  sufficient  prop- 
erty therefor ;  otherwise  th^  alone  shall  be  paid  pro  rata.    ['97,  p.  81. 

Vant  av,  C.  i  4S14*  Wages  preferred  in  similar  cases,  {  1S44. 

86.  Freferencee  to  joint  and  to  individnal  creditors.  Joint  or  joint 

and  several  debtors,  can  prefer  their  joint  creditors  only  out  of  joint  prop- 

ert)';  and  can  prefer  the  individual  creditors  of  each  only  out  of  the  separate 

propert}'  of  each.    ['97,  p.  81. 

XoDt.  (Sv.  C.  }  4517.  bona  fide  and  for  a  valuable  consideration,  woold 

An  Maignment  by  a  partnership  which  prefers  be  a  valid  transfer  to  the  suoceeding  partner,  uid 

ElKenditonof  thein^vidnalpartners,  snehcredit-  his  right  thereunder  to  assign  for  the  benefit  of 

on  having  loaned  money  to  the  individual  partners  creditors  of  the  firm.  In  the  absence  of  Avud, 

buwing  that  both  were  insolvent  at  the  time,  is  even  thongh  preference  were  made  to  the  wife  of 

fnodaloit  in  fact.  Smith  v.  Sipperley,  9  U.  267;  the  assignor,  who  was  a  bona  flde  creditor  of  the 

H  P.  H.    Where  partners  agr^d  ^at  the  joint  firm,  could  not  bedispnted.  Douglass  v.  Alder,  18 

property  dioald  belong  to  one  of  them,  he  to  as-  U.  808;  44  P,  706. 
flune  the  partnership  debts,  such  agreement,  if 

87.  AsBignment  void  in  what  cases.  An  assignment  for  the  benefit  of 
mditors  is  void  against  any  creditor  of  the  asfiignor  not  assenting  thereto  in  the 

following  cases : 

1.  If  it  give  a  preference  dependent  upon  any  condition  or  contingency,  or 
with  any  power  of  revocation  reserved. 

2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromise  his  demand. 

3.  If  it  provide  for  the  payment  of  any  claim  known  by  the  assignor  to  be 
^Ise  or  ^nduLent,  or  for  the  payment  of  more  upon  any  claim  than  is  known  to 
^  joBtly  due  from  the  assignor. 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in  any  part  thereof, 
to  the  assignor  or  for  his  benefit,  before  ail  his  existing  debts  are  paid. 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  exercised,  might  prevent 

or  delay  the  immediate  conversion  of  the  assigned  property  to  the  purposes  of  the 

frost;  provided,  that  the  assignment  may  provide  reasonable  terms  and  manner 

0^  Bale  to  be  carried  out  only  so  far  as  practicable  and  not  prejudicial  to  the 

interests  of  the  estate,  in  the  discretion  of  the  court.    ['97,  pp.  81-2. 

Mont.  CSv.  C.  ?  4518*.  ground  of  ftaud  in  (kct,  the  acts  complained  of 

Pnferringabonafldecreditorofthepartnership,  must  affect  the  assignment  and  be  participated  in 

•bo  is  a  brother  of  one  of  the  partners,  is  not  in  it-  by  the  assignee.  Id.    Where  a  voluntary  deed  of 

Klf  fnodolent.    Pettit  v.  Paimns,  9  U.  223 ;  33  P.  assignment  prefers  the  assignee  to  a  large  amount, 

IflQB.  When  an  asrignment  ia  attacked  on  tho  when  in  fact  he  was  not  a  creditor  of  the  insolvent 


Digitized  by 


Googl 


108  ASSIGNMENT  FOB  BENEFIT  OF  CKEDITOBS. 


corporatioii,  and  the  lower  court  finds  that  bis  claim  creditor  of  the  corporation  assignor,  bnt  who  merely 
is  fictitious;  ftef<l,to  be  fraud  iu&ct  as  distinguished  loaned  moner  to  a  director,  who  loaned  it  to  tw 
from  ^ud  in  law,  and  voids  the  deed  entirmy,  not-  oorporation,  was  ftaudulent,  utd  voided  the  aoieo- 
withstanding  the  assignee  did  not  participate  in  the  ment.  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Co- 
fraud.  Coblentzv.  Driver  Mercantile  Co..  10  U.96;  operative  Ass' n,  12U.S13;  43P.  869.  Thecorpora- 
37  P.  342.  The  law  relative  to  voluntary  assign-  lion's  deed  of  aBsignment,  wherein  the  directors, 
ments  will  be  ftound  to  be  sustained  by  toe  follow-  who  were  general  creditorB,  preferred  tbemaelTet 
ing  general  rules  in  the  absence  of  local  statute:  over  other  creditors  whose  slums  are  equally  men- 
First— Antecedent  and  ftaudnlont  acts  by  the  as-  torious,  is  void.  Id. 

signor,  in  which  the  assignee  or  beneficiaries  have  SALES  ON  ORBDIT.  Deedsof  assignment  giv- 
not  participated,  will  not  render  an  assignment  for  ing  authority  to  the  assignee  to  sell  upon  credit 
the  benefit  of  creditors  void.  Second — MerefHud-  are  fraudulent  and  void  as  to  creditots  not  con- 
nlent  concealment  of  assets  by  the  assignor  at  the  seating  thereto.  Beus  v.  Shaughnessy,  2  U.  tie. 
time  of  or  after  the  deed  of  assignment,  if  done  An  assignment  of  property  to  an  assignee,  with 
withont  the  concurrence  of  the  assignee  or  bene-  authority  to  dispose  of  snch  property  for  the  bene- 
ficiaries,  will  notavoid  the  deed.  Third — Fraudu-  fit  of  certain  creditors,  and  directing  that  the 
lent  preferences  or  conditions  in  a  voluntary  deed  "  times,  places,  and  terms  of  selling  the  proper^ 
of  assignment  itself  will  avoid  it,  whether  knowu  shall  be  agreed  on  by  the  trustee  and  a  m^jorit? 
to  the  assignee  or  benefidaries  or  not.  Id.  As  to  in  interest  of  the  first  and  second  class  creditors," 
third  snbdivinon,  see  Smith  v.  Sipperley,  9  U.  267;  etc,  authorises  the  Mtle  of  such  pn^erty  on  craw 
34  P.  54.  Where  a  voluntary  alignment  for  the  and  is  therefore  fraudulent  and  void.  Id.  Aa 
benefit  of  creditors  is  made  to  secure  several  inde-  assignment  which  provides  that  the  assignees  "  out 
pendent  debts,  some  valid  and  some  fictitious,  the  of  the  proceeds  of  the  personal  property  will  pay," 
court  will  eliminate  the  fictitious  and  allow  the  deed  etc,  and  that  the  aangnees  accept  the  trust  and 
to  stand  tm  to  those  that  are  good,  when  the  tnuA  "  agree  to  execute  the  same  by  diapoBing  of  the 
complained  (MT  is  fraud  in  law  only;  but  when  the  property  and  collecting  the  cnoaea  in  action  doe 
transaction  is  void  in  part  for  fraud  in  fitct,  the  the  assignor  and  applying  the  proceeds  to  the  pay- 
deed  will  be  held  entirely  void.  Coblentzv.  Driver  ment  of  debts,"  etc,  is  not  void  as  aathorinng 
Mercantile  Co.,  10  U.  96;  37  P.  242.  The  prefer-  expressly  a  sale  upon  credit.  Sprecht  v.  Parsons, 
ence  in  a  deed  of  assignment  to  one  who  was  not  a  7  U.  107;  25  P.  730. 

88.  Assignment  to  be  in  writing.  Oontente.  Recording.  Every 
Buch  assignment  shall  be  by  an  instriuuent  in  writing,  setting  foith  the  name  (rf 
the  assignor,  his  resid«ace  and  business,  the  name  of  the  assignee  and  his  resi- 
dence and  business  and  in  a  general  way  describing  the  property  as^gned,  with 
its  location,  and  stating  the  purpose  of  the  assignment.  It  shall  be  executed  and 
acknowledged  in  the  manner  prescribed  for  the  execution  and  acknowledgment 
of  deeds,  and  recorded  in  the  office  of  the  recorder  of  the  county  where  the  prop- 
erty assigned  is  located.  The  assignor  shall  annex  to  such  instrumeat  an  invm- 
tory,  under  oath,  of  his  estate,  I'eal  and  personal,  according  to  the  best  of  his 
knowledge,  and  a  list  of  the  creditors,  and  the  amount  of  their  respective 
demands ;  but  such  inventory  shall  not  be  conclusive  as  to  the  amount  of  the 
debtor's  estate,  and  such  assignment  shall  vest  in  the  assignee  the  title  to  any  other 
property  belonging  to  the  debtor  at  the  time  of  making  the  assignment,  except 
property  exempt  hxaa  ezecation  and  insurance  upon  the  life  of  the  assignor,  unless 
the  instrument  mentions  such  exempt  property  and  insurance,  and  declares  an 
intention  of  the  assignor  that  they  shall  pass  thereby.  As  soon  as  such  instru- 
ment is  recorded,  it  shall  be  iiled,  with  the  inventory  and  list  of  creditors,  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  in  which  the  property  so 
assigned  is  located;  as  shall  also  all  subsequent  papers  connected  with  such  pro- 
ceedings.   ['97,  p.  82. 

Iowa,  McClain's  An.  C.  (1888)  |  3294*. 

89.  Inventory.   Bond.   The  assignee  shall  forthwith  file  with  the  derk 

of  the  district  couj't  of  the  county  where  the  property  assigned  is  located,  a  true 
and  full  inventory  and  valuation  of  said  estate,  under  oath,  so  far  as  the  same 
has  come  to  his  knowledge,  and  shall  then  enter  into  bonds  to  the  state,  for  the 
use  of  the  creditors,  in  double  the  amount  of  the  inventory  and  valuation,  vi^ 
one  or  more  sureties,  to  l)e  approved  by  said  clerk,  for  the  faitiiful  performance 
of  said  trust ;  and  the  assignee  may  thereupon  proceed  to  perform  any  duty  neces- 
sary to  carry  into  effect  the  purpose  of  said  assignment.    ['97,  p.  82. 

Iowa,  McClain's  An.  C.  (1888)  g  3295». 

90.  Notice  of  assignment.  The  assignee  shall  forthwith  give  notice  of 
such  assignment  by  publication  in  some  newspaper  in  the  county,  and  if  none, 
then  in  a  newspaper  having  general  circulation  therein,  which  notice  shall  be 
published  at  least  once  a  week  for  six  weeks,  and  shall  forthwith  send  a  notice  by 
mail  to  each  creditor  of  whom  he  shall  be  informed,  directed  to  his  usual  pla(« 
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of  resideiiee.  requiring  hiin  to  present  to  him  within  three  montlui  thereafter  his 
claims,  under  oath.    ['97,  p.  H'.i. 

Ion,  McCTain's  An.  C.  (1888)  ?  3296*. 

91.  Filing'  claims.  The  claims  of  all  creditorB,  olearly  and  distinctly 
stated  and  sworn  to  by  ^e  claimant,  or  by  some  person  acquainted  with  the 
£scte.  shall  be  filed  with  the  assignee  within  three  months  of  the  date  of  the  first 
pablication  provided  for  in  the  preceding  section,  unless  the  court  extends  such 
dme  for  all  or  some  of  such  claimHiit^.  which  it  may  do  in  its  discretion  where 
peculiar  cirtnimstanoes  seem  to  justify  such  extension,  but  in  no  ease  shall  such 
eitension  l)p  extended  beyond  nine  months.    [*97,  p.  H3. 

92.  Assignee's  report.  At  the  expiration  of  three  months  fi-om  the  time 
of  lirst  publishing  notiec.  the  assignee  shall  I'eport  and  file  with  the  clerk  of  the 
'Dnrt  a  true  and  full  list,  under  oath,  of  all  such  creditors  of  the  assignor  as  shall 
have  claimed  to  be  such,  with  a  statement  of  their  claims,  an  affidavit  of  publica- 
tion of  notice,  and  a  list  of  the  ci-editoi-s,  with  their  places  of  residence  to  whom 
Dotire  has  fieen  sent  by  mail,  and  the  date  of  mailing  the  same.    ['97,  p.  K3. 

Ion,  MKIaiu's  An.  <'.  (ISrtS)  i  3397*. 

93.  Contesting  claim  of  creditor.  Any  person  interested  may  apjwar 
lithin  one  month  after  such  report  is  filed  and  contest  the  claim  or  demand  of 
any  creditor  by  wi-itteu  e.xceptions  thereto  filed  with  the  clerk,  who  shall  forth- 
with cause  notice  thereof  to  be  given  to  the  creditor,  which  shall  be  served  as  in 
oatte  of  a  siunmona  and  returnable  at  a  time  to  be  named  therein,  not  less 
than  ten  nor  more  than  forty  days ;  at  which  time  the  court  shall  proceed  to 
hfar  the  proofa  and  allegations  of  the  parties  in  the  case  and  render  snch  jiidg- 
mrat  thereon  as  shall  be  ju.st.    ['97.  pp.  83-4. 

i-nn.  MK'lain'K  An.  C.  (188fl)  §3391^. 

94.  Taxes  a  prior  claim.  In  all  assigimients  of  property  for  the  benefit 
irf  cretlitors,  a.Hsessmeuts  thereof  or  taxes  levied  thereon,  whether  under  the  laws  of 
the  state  or  oitlinanccs  of  muuicii>al  corporations  shall  be  entitled  to  priority, 
ami  paid  in  full  by  the  a^gnee.  and  claims  therefor  need  not  l)e  filed  with  him. 


Iwa.  McClaiii'R  An.  (.'.  ( IbSH)  ?  :S30>f*. 

95.  Dividends  to  creditors.  If  no  ex<'cption  is  made  aud  filed  to  the 
flaiiu.  other  than  of  the  class  mentioned  in  section  eighty-five,  of  any  creditor,  or 
if  the  same  has  been  adjudicated,  the  coiu't  shall  oi-der  the  assignee  to  make  from, 
tiuie  to  time,  fair  and  eqiifd  dividends  among  the  ci-editoi^i  of  the  assets  in  his 
bands  in  propoi'tion  to  their  claims,  and  aeconliug  to  tlie  pi'eferen<'es  or  classes,  if 
any.  namtMl  in  the  assignment,  and,  as  soon  as  may  be.  render  a  final  account  of 
said  trust  to  said  cfjurt.  If.  upon  making  the  final  dividend  t.o  the  creditnrs,  the 
awgiiee  shall  l)e  unable,  after  rea-sonable  efforts,  to  ascertain  the  phu.'e  of  residence 
of  any  creditor,  or  any  person  who  is  authorized  to  receive  the  dividend  due  hini. 
be  nhall  report  the  same  to  the  court,  with  e\'idence  showing  diligent  attempts  to 
find  such  (Teditor  or  person  authorize<l  to  receive  the  dividend,  wln'itnipou  the 
fourt  may.  in  its  <liwTetion.  oi-der  the  distribution  of  the  unclaimed  dividend 
ziQong  the  other  creditiOrs.    [*97,  p.  S4. 

iuwa.  M(<1ain'«  An.  V.  (1888)  32»9*-33()l» 

96.  Assignee  under  supervision  of  court.   Disposal  of  property. 

The  assignee  shall  at  all  times  be  subject  to  the  oi-der  and  supervision  of  the 
«mrt  or  judge,  and.  from  time  to  time,  may  l>e  coinpelKHl.  by  citation  or  attach- 
ment, to  file  i-eports  of  his  prcH-eedings  and  of  the  situation  and  condition  of  the 
trost,  and  to  proceed  in  the  execution  of  the  duties  ri^juiretl  by  this  title;  and  be 
shall  dispose  of  all  pei-sonal  pi-operty  and  divide  the  proceeds  of  the  same  among 
the  creditors  as  they  may  be  entitled  thereto  within  six  months  from  the  date  of  tlie 
*«ignment,  unless  furtlier  time  be  given  for  good  cause  by  the  court,  and  shall 
^ij^xwe  of  real  estate  within  one  year  from  such  date,  and  make  fidl  settlement 


[  iiT.  p.  ■S4. 


110 


ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 


by  that  time,  unless  the  ooui-t  or  judge,  for  good  resHon  Rhown,  sliall  extend  thi 
time  therefor.    ['97,  p.  84. 
lova,  MtsClaln's  An.  C.  (18SS)  g  3302*. 

97.  Want  of  inventoxy.  Efifoct  Examination  of  debtor.  X( 

assignment  shall  be  declared  fraudulent  or  void  for  want  of  any  list  or  inventory 
as  provided  in  this  title.  The  court  or  judge  may,  upon  application  of  tin 
assignee  or  any  creditor,  compel  the  appearance  in  person  of  the  debtor  befon 
such  court  or  judge  forthwith,  or  at  the  next  term,  to  answer  under  oath  suel 
matters  as  may  be  inquired  of  him,  and  such  debtor  may  be  fully  examined  unde 
oath  as  to  the  amount  and  situation  of  his  estate,  and  the  names  of  the  ci*editor 
and  amounts  due  to  each,  with  their  places  of  i^dencc,  and  may  be  compellet 
to  deliver  to  the  assignee  anv  property  or  estate  embraced  in  the  assignment 
['97,  pp.  84-5. 

lowft,  McClain's  An.  C,  (1888)  §  8308. 

98.  Additional  inventory.  Additional  property.  Tl»e  a«signe 
shall,  from  time  to  time,  file  witli  the  clerk  of  the  court  an  inventory  and  vaIuati<M 
of  any  additional  property-  which  may  come  into  his  hands  under  said  assignmen 
after  the  filing  of  the  first  inventory,  and  the  derk  or  the  judge  of  the  district  conr 
may  thereupon  i-equire  him  to  give  additional  security.    ['97,  p.  85. 

Iowa,  Mcaain's  An.  C.  (1888)  g  3304. 

99.  Debts  not  matured.  Delay  in  filing  claims.  Any  creditor  ma; 
claim  debts  to  become  due,  as  well  as  debts  due,  but  on  debts-not  due  a  reason 
able  rebate  shall  be  made  when  the  same  are  not  drawing  interest,  and  al 
creditors  who  shall  not  file  their  claims  within  three  months  from  the  publicada 
of  notice  as  aforesaid,  shall  not  participate  in  the  dividends  until  after  the  pay 
ment  in  full  of  all  claims  presented  within  said  term,  and  allowed  by  the  conrl 
unless  the  court  has  ext-ended  the  time  for  filing  such  claims.    ['97,  p.  85. 

Iowa,  McClain's  An.  C.  (1888)  §  3305. 

100.  Sales.   Oonflrmation.  The  assignee  may  dispose  of  and  sell  all  tJi 

estate  assigned,  real  and  personal,  which  the  debtor  had  at  the  time  of  the  assigi 

ment,  may  sue  for  and  recover  in  his  own  name  everything  belonging  or  appei 

taining  to  said  estate,  and  generally  do  whatcvei*  the  debtor  might  have  done  i 

the  premises,  but  no  sale  of  I'eal  estate  belonging  to  said  trust  shall  be  made  nitl 

out  notice,  published  as  in  ca-se  of  sales  of  real  estate  on  execution,  unless  tli 

court  or  judge  shall  otherwise  ordei",  and  no  such  sales  shall  be  valid  unt 

approved  by  the  court  or  judge.    ['97,  p.  85, 

Iowa,  MKlain's  An.  ('.  (Ihmh)  §  330fi*.  subscqui-iit  judgment  upon  uropcrty  conveyed  I 

A  sale  of  personal  property  to  an  innocent  pnr-  the  aaugnec;  ami  a  sate  anoer  such  execution  wi 

chaser  by  an  assienee  under  a  deed  not  void  upon  not  be  enjoined  at  the  instance  of  a  judgmei 

its  face,  iii  the  absence  of  fraud.  1:4  valid.  Ogdeii  creditor  who  had  never  assented  to  tlie  asMsninei 

Paint  &  0.  Co.  v.  Child,  10  U.  475;  'J7  P.  734.   A  pre-  and  had  never  levied  execution  npun  8uc%  pn 

ferred  creditor  who  has  accepted  a  benefit  under  a  erty.  Id, 
void  assignment  may  levy  an  execution  upon  a 

101.  Removal  of  assignee.  L'pon  a  written  applimtion  of  a  majorit 
of  the  creditors  in  amount,  the  court  shall  remove  the  assignee  and  appoint  in  h 
stead  a  person  approved  by  the  ci-editors  in  the  same  number  and  amount,  an 
the  person  so  removed  shall  immediately  turn  over  to  the  clerk  of  the  distrii 
court,  or  any  person  appointed  hy  tlie  wurt>  all  money  and  propwiy  of  the  esta" 
in  his  hands.    ["97,  p.  8o. 

Iowa,  McClain's  An.  C.  (lHt<rt)  ^  ;t29rA 

102.  Death  or  neglect  of  assignee.  If  an  as.Mignee  dies  before  theclo 
ing  of  his  tinist.  or  in  case  any  as.signee  shall  fail  or  neglect  for  the  period  of  ti^'Cnl 
days  after  the  making  of  any  assignment,  to  file  an  inventoi*)'  and  valuation,  ax 
give  bond  as  rcqtiii-ed  in  this  title,  the  district  court  or  anj'  judge  thereof  of  tl 
county  where  such  as-signment  may  be  recorded,  on  the  application  of  anj"  pers( 
interested,  shall  appoint  .some  pei-son  to  execute  the  trust,  who  shall,  on  gi\'ii 
bond  with  sureties  as  i-equireil  of  an  assignee,  liave  all  the  powers  of  the  assign* 
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&st  appointed,  and  be  subject  to  all  the  duties  hereby  impoi^ed.  If  it  is  Bhown 
TO  tbe  court  at  any  time  that  the  anflignee  ih  guilty  of  wasting  or  misapplying  the 
trust  fund,  he  may  be  removed,  and  a  aueeefiiaor  appointed  in  the  same  manner. 

[■97,  pp.  85-6. 
lowi,  Mrt.Tain's  An.      ( 1888)  g  ^107. 

103.  CommiMiona  to  assignee.  In  the  absence  of  any  provision  in 
the  assignment  to  the  contrary,  an  assignee  for  the  benefit  of  creditors  is  entitled 
10  the  same  commissions  as  are  allowed  by  law  to  executoi-s  and  administrators  as 
compeDsation  in  full  for  all  services.    ['97.  p.  Hti. 

MonL  Civ.  C.  §  4o33». 

104.  Power  of  judge  in  vacation.  Any  judge  of  the  district  c*)^^  iu 
ratation  shall  liave  power  in  cases  under  this  title  to  issue  citations  and  attaeh- 
ttifmts.  remove  as^gnees.  order  the  sale  of  personal  or  reskl  property,  approve  sales 
or  deeds  Uiereof,  direct  the  making  of  dividends,  allow  compensation  to  assignees 
and  to  counsel  employed  by  them  in  the  management  of  assigned  estates,  and  do 
any  and  all  other  acts  provided  for  in  this  title  that  the  trourt  may  do  when  in 
^on.    ['97,  p.  Wi. 


105.  Who  may  be  admitted.  Any  citizen  of  the  I'nited  States,  or  pei^ 
who  has  bona  fide  declared  his  or  her  intention  to  become  one,  in  the  manner 

required  by  law,  of  the  age  of  twenty-one  years,  of  good  moral  eharacter,  and  who 
posteases  the  necessary  qualifications  of  learning  and  ability,  is  entitled  to  admis- 

aon  as  an  attorney  and  counselor  in  all  the  courts  of  this  stat«.    [C.  L.  S  .'IlOO. 

106.  Qualifications.  Ever)'  applicant  for  admission  as  an  attorney  and 
f^iQiii^lor  must  produce  satisfactory^  testimonials  of  good  moi*al  character,  and, 
Hwpt  as  hereinafter  provided,  must  undei^fo  a  sti-ict  examination  as  to  his  quali- 
fifations.  bv  the  supi-eme  court  or  by  a  committee  apjiointed  bv  the  justices 
thereof.    [C'.  L.  ^  3101*. 

107.  License.  If.  upon  such  examination,  the  ai>plicant  is  found  qualified, 
the  court  stiall  a<lmit  hini  as  an  attorney  and  counselor  in  all  the  courts  of  this 
ilatc.  and.  npon  payment  of  the  fee  prescrilK'd  by  law.  shall  direct  an  order  to  be 
witered  to  that  effect  ujmhi  its  records  and  that  a  certificate  of  such  record  he 
given  to  him  by  the  clerk  of  the  court,  which  certificate  is  his  license.    [<'.  L. 


108.  Rules  of  court  governing.  The  supreme  court  may  establish  ndcs 
fer  the  admi.ssion  of  attorneys  and  couuseloi*s  not  inconsistent  with  the  provisions 
*f  this  title. 

109.  Admission  of  attorneys  of  other  states.  The  examination  may 
he  dispensed  with  in  the  case  of  a  person  who  lias  been  lulniitted  as  an  attorney 
and  counselor  in  the  highwrt  court  of  any  other  state  or  of  any  territorj-.  and  his 
affidavit  of  such  Mimission,  oi*  his  license.  Hh{>wiug  the  state  or  territory,  the 
lanie  of  the  court,  and  the  time  when  such  admission  wrh  obtained,  shall  In* 
^Wned  sulEcient  to  entitle  him  to  admission.    [('.  L.  S  3103. 

1 10.  Oath.  Every  perscm.  on  his  admiasion.  must  take  an  oath  to  suppoi-t 
*he  constitution  of  the  Uuitc<l  States,  and  the  nmstitntion  of  this  state,  and  to 
WthfuUv  discharge  the  duties  of  an  attornev  and  counselor  to  the  best  of  his 
fawwledge  and  ability.    [C.  L.  S  3104*. 
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111.  Roll.  The  olerk  of  the  supreme  foui-t  luiMt  keep  a  roll  of  the  atfcornej's 
and  counseloi-s  admitted  to  pnwtice,  which  must  l>e  signed  by  each  per«*m 
admitted  befoi-e  he  reeeives  his  license.    [C.  L.  4?  3105*. 

112.  Practicing  without  license,  if  any  person  sliall  practice  law  in 
any  court  except  a  justice's  court,  without  having  a  license  a«  attorney*  and 
(Wunselor,  lie  is  guilty  of  a  contempt  of  court.    [C.  L.  ^  3106*. 

113.  General  duties.    It  is  the  duty  of  an  attorney  and  counselor: 

1.  To  suppoi*t  the  constitution  and  the  laws  of  the  United  States  and  of  this 
state. 

2.  To  maintain  the  respect  due  to  tlie  courts  of  justice  and  judicial  officers. 

3.  To  counsel  or  maintain  no  other  actions,  procee<iing8,  or  defenses  than 
those  which  appear  to  him  legal  and  just,  excepting  the  defense  of  a  {)eTSou 
charged  witli  a  public  offense. 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  eonfide<l  to  him. 
Buch  means  only  as  ai-e  consistent  with  truth,  and  never  to  seek  to  mislead  the 
judges  hy  any  artifice  or  false  statement  of  foct  or  law. 

5.  To  maintain  inviolate  the  confidence,  and,  at  eveiy  peril  to  himself,  to 
preserve  the  secrets  of  his  client. 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no  fact  preju- 
dicial to  the  honor  or  reputation  of  a  party  or  a  witness  unh^ss  required  by  tlie 
justice  of  the  cause  with  which  he  is  chai^d. 

7.  Not  to  encourage  either  the  commencement  or  continuance  of  an  action 
or  proceeding  from  any  corrupt  motive  of  passion  or  interest. 

8.  "Never  to  reject,  for  ^y  consideration  personal  to  himself,  the  cause  of 
the  defenseless  or  the  oppi*es8ed.    [C.  L.  §  3107. 

Althongh  the  law  makes  it  the  duty  of  the  U.  S.  and  acting  in  the  litiftatiun  fttr  thu  plaintiff,  the 
district  attorney  to  appear  for  the  V.  S.,  there  is  government,  and  at  the  name  time  fur  the  receiver, 
no  incompatihility  between  8uch  officer  appearing     IT.  S.  v.  The  Church,  ft  U.  44;  31  P.  .WS. 

114.  Deceit  or  collusion.    Penalty.    An  attomcy  and  counselor  who 

is  guilty  of  deceit  or  collusion,  or  who  consents  thereto  with  intent  to  deceive  a 
court  or  judge  or  a  party  to  an  action  or  proceeding,  is  liable  to  l>e  disbarreti.  and 
shall  forfeit  to  the  injuried  party  treble  damages,  to  be  recoveml  in  a  civil  action. 
Iowa,  Mcclain's  An.  C.  (1888)  g  290. 

1 15.  Authority  of.    An  attorney  and  counselor  has  autliority : 

1.  To  execute  in  the  name  of  his  client  a  bond  or  other  written  instrument 
necessary  and  proper  for  the  pi-osecutiou  of  an  action  or  proceeding  about  to  be 
or  already  commenced,  or  for  the  prosecution  or  defense  of  any  right  growing  out 
of  an  action,  proceeding,  or  final  judgment  rendered  therein. 

2.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  prot^eeding,  by  his 
agreement  filed  with  the  clerk,  or  entered  upon  the  minutes  of  tlie  coui-t.  and  not 
otherwise. 

3.  To  i*eceive  money  claimed  by  his  client  in  an  action  or  proceeding,  dull- 
ing the  pendency  thereof,  or  aJter  judgment,  unless  a  revocation  of  his  authority 
is  filed,  and  upon  payment  thereof,  and  not  otherwise,  to  discharge  the  claim  or 
acknowledge  satisfaction  of  the  judgment.    [C.  L.  4%  3108*. 

Iowa,  McClain's  An.  C.  (1888)  §  291*. 

116.  Attorney  must  show  authority.  The  coui-t  may  on  motion  of 
either  jmrty  and  on  the  showing  of  reasonable  grounds  therefor,  require  the  attor- 
ney for  the  adverse  paity,  or  for  any  one  of  the  sevei-al  adverse  parties.  t<i 
produce  or  prove  by  his  own  oath  or  otlierwise  the  authority  under  which  he 
appears ;  and  until  be  does  so,  may  stay  all  piweedings  by  him  on  behalf  of  the 
parties  for  whom  he  assumes  to  appear. 

Iowa,  McClain's  An.  C.  (1888)  g  2fl2. 

117.  Change  of  attorneys.  The  attorney- in  an  action  or  special  pn>- 
ceeding  may  be  changed  at  any  time  Iwfore  judgment  or  final  detei*minatiou,  a» 
follows : 
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1.  Upon  liis  own  ooDHent,  filed  with  the  clci'k  or  entered  upon  ttie  miniitos. 

2.  Upon  the  order  of  the  court  or  judge,  tbei'eof  upon  the  application  of  the 
dient,  after  notice  to  the  attoraey.    [C.  L.  ^  3109. 

118.  Notice  of  change.  Wlien  an  attornej'  is  changed,  as  provided  in 
ihe  next  preceding  Hection.  written  notice  of  the  change  and  of  the  sntetitution  of 
a  Den'  attorney  or  of  the  appearance  of  the  party  in  person,  must  be  given  to  the 
sdv««e  party;  until  then  he  must  recognize  the  former  attorney.    [C.  L.  §  3110. 

119.  Substitution  of  attorneys.  When  an  attorney  dies  or  is  removed 
or  suspended  or  ceases  to  act  as  such,  a  party  to  an  a<'tion  or  proceeding  for  whom 
he  WW*  acting  as  attomej',  must,  before  any  further  procedings  are  had  against 
him.  be  required  by  the  adverse  party,  by  written  notice,  to  appoint  another 
attorney  or  to  appear  in  person.    [C.  L.  §  3111. 

120.  Removal  and  suspension.  An  attorney  and  counselor  may  lie 
removed  or  suspended  hy  the  supreme  court,  and  by  the  district  courts,  for  either 
of  the  following  causes,  arising  after  his  admission  to  practice : 

1.  His  conviction  of  felony  or  misdemeanor,  involving  moral  tui-pitude,  in 
which  case  the  record  of  conviction  is  conelusive  evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court  requiring  him  to 
do  or  forbear  an  act  connected  with  or  in  the  course  of  his  profession,  and  any 
riolation  of  the  oath  taken  by  him  or  of  Mb  duties  as  such  attorney  and  counselor. 

3.  Corhiptly  or  wilfnlly  and  without  authority  appearing  as  attorney  for  a 
party  to  an  action  or  proceeding. 

4.  Lending  his  name  to  be  used  as  an  attorney  and  counselor  by  another 
pereon  who  is  not  an  attorney  and  counselor. 

5.  For  any  other  act  to  which  such  a  consequence  is  by  law  attachetl.  In 
all  cases  where  an  attorney  is  removed  or  suspended  by  a  district  court,  the  judg- 
ment or  order  of  removal  or  suspension  may  be  reviewed  on  appeal  by  the 
fflpreme  court.    [C.  L.  §  3112*. 

121.  Oonviction  of  crime.  In  case  of  tlie  conviction  of  an  attorney  or 
coonselor  of  a  felony  or  misdemeanor,  involving  moral  turpitude,  the  clerk  of  the 

eoart  in  which  such  conviction  is  had,  must,  within  thirty  days  thereafter.  trai\s- 
mit  to  the  supreme  court  a  certified  copy  of  the  recortl  of  con\'iction.  [C.  L. 
^3113. 

122.  Proceedings  for  removal  or  suspension.  Proceedings  to  remove 
or  suspend  an  attorney  and  counselor  under  the  first  subdiviftion  of  section  one 
htmdmi  and  twenty  must  be  taken  by  the  court  on  the  receipt  of  a  certified  copy 
of  the  record  of  conviction.  Proceedings  in  other  eas^i  may  be  taken  b}-  the 
coort  for  matters  within  its  knowledge,  or  may  be  taken  upon  the  information  of 
aoother.     [G.  L.  §  3114*. 

123.  Id.  Accusation,  when  in  writing.  If  the  proceedings  are  upon 
tile  information  of  another,  the  accusation  must  l>e  in  writing.    [C.  L.  3115. 

124.  Id.  Must  state  matters  charged.  The  accusation  must  state  the 
matters  charged,  and  be  verified  by  the  oath  of  some  person  to  the  effect,  that 
tiie  chai^ges  therein  contained  are  true.    [C  L.  3116. 

125.  Id.  Citation  to  accused.  After  receiving  the  accusation,  the 
court  most  make  an  order  requiring  the  accused  to  appear  and  answer  it  at  a 
qwified  time  in  the  same  or  a  subsequent  term,  and  must  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accusefl  at  least  ten  days  before 
fte  day  appointed  in  the  order.    [('.  L.  ^  3117*. 

126.  Appearance.  The  accused  muHt  iippeav  at  the  time  appoint*<l  in 
4e  order  and  answer  the  accusation,  unless  for  sufficient  cause  the  court  asnign 
JBother  day  for  that  purpose.  If  he  do  not  appear,  the  court  may  proceed  and 
detmnine  the  ae-cusaUon  in  his  absence.    [C.  L.  J$  311S. 

127.  How  to  answer.  The  accused  may  answer  to  the  accusation  eithei* 
by  objecting  to  its  sufficiency  or  by  denying  it.    [C.  Ij.  §  3119. 
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128.  Demurrer.  Denial.  If  he  object  to  the  sufficiency  of  the  accusa- 
tion, the  objection  must  be  in  writing,  but  need  not  be  in  any  specific  form;  it 
being  sufficient  if  it  presents  intelligibly  the  grounds  of  the  objection.  If  he 
deny  the  accusation,  the  denial  may  be  oral  and  without  oath,  and  must  be 
entered  upon  the  minutes.    [C.  L.  §  3120. 

129.  Answer  after  demurrer.  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accuser  must  answer  within  such  time  am  may  be 
designated  by  thecoui't.    [C.  L.  §  3121. 

130.  Plea.  Trial.  If  the  accused  plead  guilty,  or  refuse  to  fuiswer  the 
accuBation,  the  court  must  proceed  to  jud^ent  of  removal  or  suspension.  If 
he  deny  the  matters  charged,  the  court  must,  at  such  time  as  it  may  api>oint. 
proceed  to  try  the  accusation.    [C.  L.  §  3122. 

131.  Reference.  The  court  may,  in  its  disci-etion.  order  a  reference  to  a 
committee  to  take  depositions  in  the  matter.    [C.  L.  §  3123. 

132.  Judgment.  Upon  conviction,  in  caseH  arising  under  the  firnt  sub- 
division of  section  one  hundred  and  twenty,  the  judgment  of  the  court  must  be 
that  the  name  of  the  party  be  stricken  from  the  mil  of  attorneys  and  counselors! 
of  the  court,  and  that  he  be  precluded  from  practicing  as  such  attorney  or 
counselor  in  all  the  courts  of  this  state;  and,  upon  conviction  in  other  («ses,  the 
judgment  of  the  court  may  be,  according  to  the  gra\'ity  of  the  offense  chained, 
deprivation  of  the  right  to  practice  as  an  attorney  or  counselor  in  the  courts*  of 
this  state  permanently,  or  for  a  limited  period.    \v.  L.  §  3124*. 

133.  Attorney  as  surety.  No  practicing  attorney  and  counseloi*  shall 
become  a  surety  in  any  civil  or  criminal  action,  suit,  or  prciceeding  which  may  be 
instituted  in  any  of  tlie  courts  of  this  state,  in  which  he  is  engaged  as  attorney. 


134.  Sherifife,  etc.,  not  to  practice.  Partners.  Sheriffs,  county  clerks, 
and  constables,  and  their  deputies  are  prohibited  from  prat^ticiiig  law  or  a<>ting 
as  attorneys  and  counselors  in  the  counties  where  they  reside  and  hold  office,  or 
from  having  as  a  paitner  an  attorney  and  counselor  or  any  one  who  acts  an  hhcIi. 
['96,  p.  539. 

136.    Oompensation.    Lien.    The  CM>m}>ensation  of  an  attorne3-  and 

counselor  for  his  services  is  governed  by  agreement,  express  or  implied,  which  is 
not  restraine<l  by  law.  Fi-om  the  commencement  of  an  a<'tion  or  the  service  of 
an  answer  containing  a  counterclaim,  the  attorney  who  appears  for  a  party  bjis  a 
lien  upon  his  client's  cause  of  action  or  counterclaim,  which  attaches  to  a  ver- 
tUct,  report,  decision,  or  judgment  in  his  client's  favor  and  the  proceeds  thereof 
in  whosesoevei'  liands  they  niay  come ;  and  caiuiot  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment. 

X.  Y.  Civ.  Proc.  9,  66.  amount  iiivolvpd  is  over  $700,000,  for  one  year's 

Attorney's  fee  on  foredosure,  g  3505;  in  suit*  for  serviteK,  aiitl  J^.OOO  is  xutKcient  for  his  other  attnr- 

WHRra,  S  1:M7;  hi  actiou  to  euforce  lieu,  §  1400;  in  ney,  who  at  the  same  time  was  U.  8.  distriet  at- 

nrtion  to  rampe)  (AiKvltfttion  of  mortgax?,  jj  2006.  torney  and  receiWog  a  mlary  to  rppretient  the 

Five  thousand  dollant  is  a  proper  allowance  to  government.   IT.  S.  v.  The  Churrh,  6 1'.  72;  21  P. 

the  prinoipril  attorney  for  the  receiver,  where  the  .'j16. 

136.  Refusal  of  attorney  to  account.  An  attorney  and  counselor  who 
i-eceives  money  oi*  property  of  his  client  in  the  coni-se  of  his  professional  busi- 
ness, ami  who  refuses  to  pay  or  deliver  the  same  to  the  person  entitled  thereto 
within  a  reasonable  time  after  demand,  is  guilty  of  a  misdemeanor. 

Iowa,  McCliiiii's  An.  C.  (188H)  §  302. 

1 37.  Disputed  lien.  Bond  of  client.  When  an  attorney  and  counselor 
claims  to  Ik"  entitled  to  a  lien  upon  money  <U'  property  of  his  client  in  his 
possession,  he  is  not  liable  to  the  penalty  of  the  next  preceding  section  unless  he 
neglect-s  or  refuses  to  pay  or  deliver  such  money  or  property  to  the  person  entitied 
the»*eto  u]K>n  snch  jjersoii  giving  a  lx)nd  with  sufficient  surety,  to  be  approved  by 


['94,  p.  5. 
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the  clerk  of  the  district  court,  conditioned  for  the  payment  of  the  amount  of 
such  attomey'H  claim  when  l^^Ily  e»tabU»hei1. 

Iowa.  SItCliin'it  An.  C.  (1888)  §3  S08*-i* 

138.  Id.  Bond  of  attorney.  Xor  shall  the  att*>niey  and  counselor  be 
liable  as  aforesaid  if  he  fdiali  give  a  sufficient  bond,  to  l>e  appro\-ed  hy  the  clerk 
of  the  district  court,  conditioned  that  he  will  pay  or  deliver  the  whole  or  any 
portion  of  such  money  or  property  to  the  claimant  in  the  event  such  claimant 
shall  finally  establiBli  his  right  thereto. 

Ion,  MKImin's  An.  C.  (1888]  H  90^-4^. 


TITLE  6. 

BEES— IXSPECTORS. 

139.  bispectors.  The  boards  of  county  commissioners  of  the  several 
counties  shall,  when  petitioned  by  a  majority-  of'  the  bee-keepers  thereof,  appoint 
one  or  more  qualified  persons  inspecton*  of  bees  for  their  respective  counties. 
[C.  Tj.  §  2195*. 

140.  Term  of  office.  Qualification.  Such  inspectors  shall  hold  office 
(or  two  years  and  until  their  successors  are  appointed  and  qualified.  They  shall 
qualify  by  taking  and  subscribing  the  official  oath  and  by  giving  bonds  to  be 
^»proved  by  their  respective  boards  of  county  commissioners,  w^ch  oaths  and 
bonds  shall  be  filed  with  the  county  clerk.    [C.  L.  §  2196*. 

141.  Pay  of  inspectors.  Tax  on  bees.  Inspectors  shall  be  paid  out  of 
the  county  treasury  for  services  actually  rendered  at  such  rate  per  day  as  the 
board  of  count}'  commissioners  may  fix.  The  assessor  of  each  county  is  hereby 
required  to  assess  each  colony  of  bees  in  his  county  in  the  same  manner  as  other 
aasessments  are  made.  And  tfUEes  shall  be  assessed  and  collected  thereon  in  the 
manner  proWded  by  law  for  the  collection  and  payment  of  county  taxes. 

142.  Duties  and  powers  of  inspector.   All  hivesof  bees  in  eacli  county 
be  carefully  inspected  at  leaat  once  each  year  by  a  county  or  a  district 

iB.*ipectOT  where  such  inspector  has  been  appointed  and,  at  any  time  upon  com- 
plaint that  disease  exists  among  the  bees  of  any  person,  the  inspector  to  whom 
mmplaint  is  made  shall  immediately  inspect  the  bees  said  to  be  infected.  The 
inspector  shall  have  authority  to  take  chai^  and  control  of  diseased  bees  and  their 
hives  and  the  tools  and  implements  used  in  connection  therewith  for  treatment ; 
w  to  destroy  such  bees,  broods,  or  hives  and  their  contents,  or  implement's,  as 
may  be  infected;  provided,  that  any  owner  who  questions  a  decision  of  the 
iii:q>eetor  may  appeal  to  three  arbitrators  selected  from  among  the  bcc-keepein  of 
the  county,  one  of  whom  shall  be  chosen  by  the  owner,  the  second  l)y  the  inspector, 
ud  the  third  by  the  two  so  chosen,  whose  decision,  concurred  in  by  at  leaAt  two 
of  their  number,  shall  be  conclusive  as  to  the  condition  of  the  bees  at-  the  time  of 
sneh  examination.    ['92,  pp.  .51-2*. 

143.  Obstructing  inspector.  Penalty.  Any  person  who  shall  binder 
w  obstruct,  or  attempt  to  hinder  or  obstruct,  a  duly  appointed  inspector  from  the 
performance  of  any  duty  required  by  this  title,  shall,  on  c<mvictiou  thereof  before 
1  justice  of  the  peace  having  jurisdiction,  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  for  the  first  offense  not  less  than  five  nor  more  than  twenty-five 
didlars.  and  for  anv  additional  offense,  any  sum  not  exceeding  fiftv  dollai-s.  *  ['92, 
p.  52*. 
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TITIiES  7. 


CAPITOL  GROUNDS. 


144.  Control.  It  shall  be  the  duty  of  the  state  board  of  examiners  to  take 
full  possession  and  confci-ol  of  the  capitol  grounds,  and  to  do  all  things  which  said 
board  may  deem  necessary  and  proper  for  the  preparation  of  said  grounds  for  the 
purpose  for  which  they  are  held.     [C.  L.      1880-90;  '96,  p.  310*. 

145.  Report.  Said  board  shall  pre.sent  to  the  l^slature  a  report  of  its  pro- 
ceedings under  this  title,  with  such  recommendations  as  it  may  deem  advifnble. 
[C.  L.  §  1887. 


1 46.  By  whom.  The  county  clerk  or  the  county  auditor  of  each  county, 
the  auditor  or  the  re(K>rder  of  each  city,  the  clerk  of  each  board  of  education, 
and  the  clerk  of  each  school  district  in  this  state  shall  indorse  a  certificate  upon 
every  bond,  warrant,  or  other  evidence  of  debt,  issued  pursuant  to  law,  by  any 
such  officer,  that  the  same  is  within  the  lawful  debt  limit  of  such  county,  city, 
boartl  of  education,  or  school  district,  respectively,  and  is  issued  according  to 
law.    He  shall  sign  such  certificate  in  his  official  character.    ['96,  p.  97*. 

1 47.  Provisions  g^OVeming.  Warrants  for  interest  on  the  bonded  debt, 
for  ftalaries,  and  for  t^e  current  expenses  of  any  county,  city,  school  district,  or 
board  of  education  in  this  state  may  be  certified  by  the  conn^*  clerk,  county 
auditor,  city  recorder,  city  auditor,  clerk  of  the  school  district',  or  clerk  of  the 
board  of  education,  to  be  within  the  lawful  debt  limit  of  such  county,  city,  board  of 
education,  or  school  district,  whenever  the  same,  together  wdth  all  other  indebt- 
edness of  "said  city,  county,  board  of  education,  or  school  district,  shall  not 
exceed  the  amount  of  the  indebtedness  of  such  city,  county,  board  of  education, 
or  school  district  at  tlie  time  of  the  admission  of  this  state  into  the  Union,  in 
addition  to  the  whole  amount  of  taxes  of  such  county,  city,  board  of  education, 
or  st^hool  district  for  the  year  in  and  for  which  such  warrant  or  warrants  are 
issued.    ['96.  p.  180*. 

148.  Protection  to  officer  certifying.  Whenever  a  board  of  county 
commissioners,  city  council,  trustees  of  a  school  district,  or  boartl  of  education 
of  any  sucli  (rounty,  city,  or  school  district  shall  find  or  declare  that  any  appro- 
priation or  expenditure  for  which  a  warrant  or  warrants  are  to  be  issued,  was  or 
is  for  interest  upon  the  bonded  debt,  for  salaries,  or  for  the  current  expenses  of 
such  county,  city,  board  of  education,  or  school  district,  such  finding  or  decla- 
ration shall  conclusively  protect  the  county  clerk,  countj'  auditor,  city  recorder, 
city  auditor,  clerk  of  the  school  district,  or  clerk  of  the  boai"d  of  education  of 
any  such  county,  city,  school  district,  or  board  of  education,  as  to  such  facts, 
in  certifying  any  warrant  or  warrants  therefor  to  be  within  the  lawful  debt  limit 
of  such  county,  city,  boanl  of  education,  or  school  district.    ['96,  pp.  180-1. 

149.  Penalty.  Any  person  mentioned  in  section  one  hundred  and  forty- 
six  who  sliall  n^lect  to  indorse  any  certificate  required  tiiereby.  or  who  shall 
make  any  such  certificate  falsely  and  fraudulently,  shall  be  guilty  of  a  misde- 
meanor, and  punishable  by  a  fine,  not  exceeding  one  thousand  dollars,  or  impris- 
onment in  the  county  jail,  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment.    [*9H,  p.  97*. 
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TiriiE  9. 


CHATTEL  MORTGAGES. 

150.  What  necessary  to  validity.  Vnl^  the  poasesHion  of  personal 
property  be  delivered  to  and  i-etained  by  the  moi-tgagee,  no  mortgage  thereof  shall 
be  ^d  as  against  the  rights  and  interests  of  any  person  othei'  tlum  the  parties 

thereto,  unless: 

1.  The  moi-tgage,  duly  witnessed  by  at  least  one  person,  provide  that  the 
pn^Morty  may  remain  in  the  pwssessioii  of  tlic  nnn-t^pigor. 

2.  The  mortgage  be  at^companied  by  the  affidavit  of  the  pai-ties  thereto,  or,  in 
case  any  party  is  absent,  by  the  affidavit  of  the  paitie-a  present  and  that  of  the 
agent  or  attorney  of  such  absent  party,  that  the  same  is  made  in  good  faith  to 
^ure  the  amount  named  therein  and  without  any  design  to  binder  or  delay  the 
creditCffB  of  the  mortgagor. 

3.  The  mortgage,  or  a  copy  thereof,  be  filed  in  the  office  of  the  recorder  of 
the  county  where  ^e  mortgagor  resides,  or,  in  case  he  is  a  non-resident  of  this 
state,  in  the  office  of  the  recorder  of  the  county  or  counties  where  the  prop- 
erty may  be  at  the  time  of  the  execution  of  the  mortgage.    [C  L.  2801-3*. 

Amortsage  of  personal  property,  to  be  valid  an  a  eortHin  uccoiint  due  in  Utah,  the  la^  goTeminx 

wunst  toe  creditOTfi  of  the  vendor,  most  be  ac-  in  t)ii>  luw  uf  Michifi^an  as  to  chattel  niortKagea, 

rompanied  by  a  delivery  within  a  reasonable  time,  which  in  tbi;  alkscnct;  uf  prouf  is  presumed  to  be 

friknred  by  an  actual  and  continued  chantte  of  poe-  that  of  Utah.  Oak  Ijeathvr  t'o,  v.  Union  Bank,  9  U. 

KsioQ  of  the  property.    The  fact  that  the  vendee  87;  33  P.  246.    The  inort^gee  having  taken  poasea- 

imins  the  vendor  in  his  employ,  in  cArioR  foror  aiunnftht-Kuodfiat  the  time  themortKage  wasgiven, 

in  Ihe  aelling  of  the  proper^,  though  a  badge  of  the  fact  that  the  foreclosurewas  void  for  irregularity 

ftiud,isRot  i>er  se  a  ^nd  a^nat  creditors  not  dui'H  not  diveat  the  mortgagee  of  hi»  right  of  poasea* 

wceptible  of  explanation,  and  wfaicli  vitiates  the  sion  where  he  ix  pnrclioser  at  the  foreclosure  sale, 

■le.  Ewinc      M ezkley,  8  U.  406;  4  P.  244.  Ab  nor  does  It  render  the  property  liable  to  aeiznre  at 

Mween  tlie  mortngee  and  sabeeqaent'crcdttors,  a  the  instance  of  the  mortgn^or'a  creditors.  I^k  v. 

mn^tge  is  not  invalidated  by  the  fact  that  it  Pars-ms,  10U.330;  37P.  570.    The  words  "hinder" 

Moipiizes  the  validity  and  precedence  of  a  former  and  "  dclaj  "  have  practically  the  wame  meaning. 

Auid  mortgage  which  is  void,  and  possession  is  The  uiui.sKion  of  the  word  "hinder"  and  the  ase 

tikea  for  the  benefit  <^  both  the  mortfpkgee  in  the  of  thu  words  "delay"  or  "defraud"  does  not 

fiK,  and  the  mortgagee  in  the  second,  mortgage.  render  the  affidavit  accompanying  a  chattel  mort- 

EMj  V.  Ireland,  6  U.  147;  21  P.  501.    Where  an  gage  defective.  Petrovitzky  v.  Brigham,  —  U.  — ; 

iiMmment  in  the  nature  of  a  chattel  mortgage  is  47  P.  886. 
oecQtedin  Michigaa.assigning  among  other  things 

151.  Need  not  be  acknowledged.  Filing,  f^ueh  mortage  need  not  be 
aebwwledged,  and  the  recorder  shall  Hie  the  same  and  indorse  thereon  the  time 
of  filing,  and  it  shall  be  as  valid  aa  if  recorded. 

Seb.  (1895)  3  3188*. 

152.  Foreclosure.  An  a<;tion  for  the  foi-eclosure  of  a  mortgage  of  per- 
Ronal  pnjpexty  or  for  the  enforcement  of  any  lien  thereon,  may  be  conducted  in 
the  manner  provided  by  law  for  the  foreclosure  of  a  mortgage  or  lien  upon  real 
property,  and  without  the  right  of  redemption ;  or,  a  mortgage  of  personal  property 
confining  a  power  of  sale  upon  default  being  made  in  the  conditions  of  sudfi 
mortgage,  authorizing  the  exercise  of  such  power,  may  be  foreclosed,  by  adver- 
tisement, in  the  manner  and  upon  the  notice  hei-einafter  j)rovided.    [C.  L.  §  2809*. 

Xuaer  of  foieclosnre  by  action,  ^  3498.  ha«  been  indemnified  by  reason  of  his  BurelTabip. 

A  mortgagee  of  personal  property  held  as  indem-  Wbcrt!  auch  tmnsaction  is  carried  out  in  good  fiiiui, 

^  for  signing  a  note  as  surety,  may,  with  the  it  will  be  binding  on  tlie  mortgagor's  credibni. 

aoitgagoT's  consent,  take  possession  of  such  prop-  Park  v.  Parsons,  10  U.  330;  37  P.  570. 
tn^  and  sell  it  under  foreclosure,  even  before  he 

153.  Enjoining  foreclosure  by  advertisement.  When  the  mortgagee 
or  his  assignee  has  commenced  foreclosure  by  atlvertisement,  and  it  shall  be  made 
to  q^iear,  by  the  affidavit  of  the  mortgagor  or  his  agent  or  attorney,  to  the  satis- 
tu!tioii  of  the  judge  of  the  district  court  of  the  county  where  the  mortgaged  prop- 
»ty  is  situated,  that  the  mortgagor  has  a  legal  counterclaim  or  any  ottier  valid 
^ense  against  the  collection  of  the  whole  or  any  part  of  t^e  amount  <daimed  to 
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be  due  on  such  mortgage,  such  judge  may,  by  an  order  to  that  effect,  enjoin  the 
moi'tgagee  or  assignee  from  foreclosing  sucli  moi-tgage  by  advertis<?ment,  and 
direct  that  all  further  proceedings  for  the  foreclosure  had  in  the  district  court 
properly  having  jurisdiction  of  the  subject  matter. 

K.  Dak.  (1805)  9  B881* 

154.  Discharge.  Penalty.  A  chattel  mortgage,  when  satisfied,  shall  be 
dischaiged  by  an  entry  by  the'mortgagee,  his  agent,  assignee,  or  legal  representa- 
tive, on  the  margin  of  the  index,  which  shall  be  attested  by  the  recorder  without 
fee  ;  or  the  recorder  may  discharge  the  same  on  the  presentation  of  an  order  in 
writing  duly  signed  and'  acknowledged.  After  the  full  pei-formance  of  the  condi- 
ti(ms  of  tlie  mortgage,  any  mortgagee,  agent,  assignee,  or  legal  representative  who 
shall  wilfully  n^lect,  for  the  Bpa<%  of  ten  days  after  being  requested,  to  discharge 
the  same,  shall  be  liable  to  the  mortgagor  or  his  assigns  in  the  sum  of  fifty  dollars 
damages,  and  also  for  all  actual  damigee  sustained  by  snch  n^lect  or  refasal. 
[C.  L.  §  2802*. 

Neb.  (1895)  gSlS9*. 

1 56.  How  long  valid.  Renewal.  Every  mortgage  so  filed  shall  be  void 
as  against  the  creditors  of  the  person  making  the  same,  or  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  one  year  after  the 
filing  thereof,  unless,  within  tliirty  days  next  preceding  the  expiration  of  the  term 
of  one  year  from  such  filing,  and  of  each  year  thereafter,  the  moi-tgagee,  his  a^^nt, 
or  attorney,  shall  make  an  affidavit  exhibiting  the  interest  of  tiie  mortgagee  in 
the  propei-ty  at  the  time  last  aforestud,  claimed  by  virtue  of  such  .mort^^ag^, 
and  if  said  mortgage  is  to  secni'e  the  payment  of  money,  the  amount  yet  due  and 
unpaid,  and  shaU  file  the  same  with  the  county  recorder,  to  be  attached  to  the 
instrument  or  copy  on  file  to  which  it  relates  ;  provided,  that  no  mortgage  of  per- 
sonal property  shall  be  valid  as  against  creditors  of  the  mortgagor  or  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  five  years  from  the 
date  of  the  original  filing.    [C.  L.  §  2805*;  '90,  p.  2*. 

Kan.  (1889)  §  3905.  the  day  preeeding  the  expiration  of  the  said  ninety 

Under  section  9,  chapter  21,  laws  of  Utah,  1864,  days;  heUl,  that  a  decree  of  foreclosure  and  sale 

amortgue  on  chattels  wa«  made  in  good  faith  to  made  in  said  mlt  will  prevail  againrt  parchaoeni 

Bccuro  a  Bona  flde  debt,  although  the  property  was  with  notice  under  an  ezccatlon  usned  and  levied 

found  in  the  possession  of  the  mort^igor  ninety  on  the  next  day  after  the  expiration  of  said  ninety 

dayB  after  the  maturity  of  the  obligation;  but  no-  ^7^-   Armstrong  t.  Broom,  5  U.  178;  IS  p.  3H. 

tice  of  lis  pendens  of  a  auit.to  foreclose  was  filed  on  Affirmed,  137  U.  S.,  266. 

156.  Id.  If  such  affidavit  be  made  and  filed  before  any  purchase  of  sa<^ 
mortgaged  pi-operty  shall  be  made,  or  other  mortgage  deposited,  or  lien  obtained 
thereon,  in  good  ^th,  it  shall  be  as  valid  to  otmtinue  in  effect  such  mortgage  ae 
if  the  same  liad  been  made  and  filed  within  the  period  above  provided. 

Kan.  (1889)  i  3906. 

157.  Seizure  by  third  party.  Personal  property  mortgaged  may  be 
taken  on  attachment,  if  any  legal  cause  for  attachment  exists,  or  on  execution 
issued  at  tlie  suit  of  a  creditor  of  a  mortgagor ;  but,  before  the  property  is  so  taken, 
the  officei'  must  pay  or  tender  the  mortgagee  the  funount  of  the  mor^^age  debt  and 
interest  at  the  place  where  by  its  texmB  it  is  made  payable,  if  such  plaoe  is  within 
this  state.  If  it  specifies  no  place  of  payment,  or  if  it  is  payable  without  this 
state,  then  he  must  deposit  the  amount  thereof  with  the  county  recorder  of  any 
county  wherein  the  mortgage  is  filed,  payable  to  the  mortgagee  or  hia  order. 
[C.  L.  §  280U*. 

158.  Copy  of  mortgage  as  evidence.  A  copy  of  any  mortgage  of  per- 
sonal propei't^',  made  and  filed  as  provided  in  this  title,  certified  by  the  recorder  in 
whose  office  the  same  shall  be  filed,  may  be  read  in  evidence  in  any  court  in.  this 
state  without  further  proof  of  the  execution  of  the  original,  if  such  original  be  out 
of  the  control  of  the  person  wishing  to  use  it.    [C.  L.  §  2807*. 

159.  Bills  of  sale,  etc.  The  provisions  of  the  foregoing  sections  ehall 
extend  to  and  include  all  suob  billK  of  sale,  deeds  of  trust,  and  other  conveyances  of 
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personal  pi-operty  as  shall  have  l^e  effect  of  a  mortgage  or  lien  upon  such  prop- 


A  flODditioiial  sale  of  peraoo&l  property,  with  dp-  mortgage,  eee  Hyams  v.  Bambencer.  10  V.  3;  36  P. 

liTeryafpoaseeaion  to  the  vendee  with  au  agreement  202.   A  conditional  sale  of  merchandise  to  be  resold 

thit  the  proper^  in  the  chattels  is  not  to  veet  in  the  b7  the  vendee,  is  valid,  as  against  bis  atta^-hing 

vendee  until  the  performance  of  the  condition,  is  creditors.    Hirsch  v.  Steele,  10  U.  18;  36  P.  48,  In 

not  frsadulent  per  se,  and  is  valid  as  against  third  the  absence  of  fraud  an  agreement  for  a  conditional 

pnsons  chiiming  through  the  vendee.   Shoehonetz  sale  is  good  and  valid  as  well  against  third  persons  as 

T.  Campbell.  7  U,  46;  24  P.  672.    For  discussion  of  against  parties  to  the  transaction.    Buseell  v.  Harh- 

ibe  distinction  between  a  pledge  and  a  chattel  ness,  4  U.  IB7;  7  P.  86.'>.    Affirmed,  118  U.  S.  66S. 

1 60.  Foreclosure  by  advertisement.  Notice.  Xotice  that  such  mort- 
gage will  be  foreclosed  by  a  sale  of  the  mortgaged  property  or  some  part  thereof, 
shall  be  given  as  follows :  by  advertisement  published  at  least  once  a  week  for  two 
sncees^ve  weeks  prior  to  the  sale  in  some  newspaper  printed  in  the  county  in 
which  such  sale  is  to  take  place,  or.  in  case  no  newspaper  is  printed  therein,  by 
posting  up  notices  at  least  ten  days  prior  to  the  sale  in  at  least  five  public  places 
in  such  count}',  two  of  which  shall  be  in  the  precinct  where  the  mortgaged  prop- 
erty is  to  be  offered  for  sale. 

\eb.  {189Q)  ^  728*. 

161.  Id.  Contents  of  notice.  Every  such  notice  shall  specify:  First, 
the  date  of  the  mortigage  and  where  filed;  second,  the  names  of  the  mortgagor 
and  mortgagee  and  Uie  assignee  of  the  mortgagee,  if  any;  third,  the  amount 
claimed  to  due  thereon  at  the  time  of  the  first  publication  or  posting  of  such 
Dotice ;  fourth,  a  description  of  the  mortgaged  property  conforming  substantially 
Kith  that  contained  in  the  mortgage ;  fifth,  the  time  and  place  of  sale. 

\eb.  (18»)  §  729». 

162.  Id.  Sale.  All  sales  shall  be  made  within  thirty-  days  after  the  seiz- 
ure of  the  property,  unless  the  same  shall  be  postponed  as  hereinafter  provided. 
All  sales  shall  be  made  by  public  auction,  and  shall  be  commenced  between  the 
hours  of  twelve,  m. ,  and  four  o'clock  p.  m. ,  and  shall  be  held  in  the  county  where 
the  mortgage  was  first  filed,  or  in  any  county  where  the  property  may  have  been 
removed  by  consent  of  parties  and  in  which  the  mortgage  was  duly  filed,  and  in 
view  of  the  property  so  being  sold.  The  mortgagee,  his  assignees,  and  his  or  theii* 
legal  representatives,  may  fairly  and  in  good  faith  purchase  any  of  the  mor%aged 
property  offered  at  such  sale,  and  when  the  mortgage  shall  have  been  foreclosed 
as  herein  provided,  any  and  all  right  and  equity  of  redemption  which  the  mort- 
gagor may  or  might  have  had  shall  be  and  become  extinguished. 

Neb.  (1895)  gg  781-3*. 

163.  Postponement  of  sale.  Any  sale  may  be  postponed  to  a  definite 
time  by  public  announcement  made  at  the  time  and  place  of  sale,  with  the  con- 
sent of  the  mortgagor,  if  he  is  present ;  provided,  that  if  a  sale  be  postponed  for 
more  than  one  week,  notice  shall  be  given  l^  publiration.  or  hy  posting  as  in  the 
first  instance. 

N.  Dak.  (1895)  §  5887* 

164.  Return  of  sale.  Penalty.  Within  ten  days  after  the  sale  of  any 
mortgaged  property  aa  hereinlwfore  provided,  the  mortgagee  or  his  assignee  shall 
make,  or  cause  to  be  made,  a  stotement  under  oath  of  the  proceedings  under 
aoch  sale,  spedfying  particularly  the  propertj'  sold,  the  amount  received  there- 
for and  the  costs  and  expenses,  which  shall  be  itemized,  and  the  disposition  ma<le 
by  him  of  the  proceeds  of  the  sale,  and  shall  deliver  the  same  to  the  mortgagor 
or  send  the  same  to  him  by  registered  letter;  and  on  failure  so  to  do  shall  foi"feit 
to  the  mortgagor  the  sum  of  twenty-five  dollars  damages. 

N.  Dak.  (1865)  g 

165.  Distribution  of  proceeds.  Fees.  Out  of  the  proceeds  arising 
from  the  sale,  the  person  making  the  sale  shall  pay:  First,  the  costs  and  expenses 
of  foreclosure ;  second,  the  amount  of  the  mortgage  debt  due  to  the  person  entitle<l 
thereto;  and,  third,  the  balance,  if  any,  to  the  owner  of  the  mort^ged  property. 


«ty.    [C.  L.  §  2808. 


120 


CITIES— INCX)RPORATION  AND  CLA8SIFICATI0X. 


The  fees  for  the  publication  of  notice  shall  in  no  case  exceed  the  Kum  of  three 
dollars.    The  fee  of  the  ]>er8on  crying  the  sale  shall  be  two  dollars  per  day. 

N.  Dak.  (18W)  §5889*. 

136.  Fraudulent  disposal  of  property.  Any  iuort^);agnr.  agent,  serv- 
ant, or  employee  of  any  moit$;agor  of  perKonal  pmpei-ty  who  shall,  durin^^  the  time 
such  mortgage  reinaina  in  force,  destroy,  well,  conceal,  or  otherwise  dispose  of  the 
whole  or  any  part  of  the  mortgaged  propei"tj%  or  who  shall  remove  the  same  or 
any  part  thereof  fi*om  the  Htete  without  the  written  consent  of  the  mortgagee,  his 
legal  representatives  or  assigns,  shall  be  deemed  guilty  of  obtaining  money  under 
false  pretenses,  and,  on  conviction  thereof,  shall  be  punishetl  by  a  fine  not 
exce<Mling  three  times  the  value  of  the  property  described  in  the  mortgage,  or  by 
imprisonment  in  the  county  jail  not  more  than  six  uumths.  or  by  both  such  fine 
and  impriRonment.  The  term  mortgage  in  this  section  shall  embrace  deeds  of 
ti'ust  and  all  instruments  intended  as  security  for  debt.    [C.  L.  ^  2811-12. 

167.  Wife  must  concur.  It  shall  be  unlawful  for  the  husband,  where 
the  relation  of  husband  and  wife  exists,  to  ci-eate  any  Ueii  by  chattel  mortgage 
or  otherwise,  upon  any  personal  property  owned  by  him  and  exempt  by  law  to  rcM- 
dent  heads  of  families  from  seizure  and  sale  upon  any  attachment,  execution,  or 
other  proc«4B  iRsued  from  any  court  in  this  state,  without  the  consent  of  his  wife: 
and  from  and  after  the  time  when  this  title  shall  ti^e  effect,  no  such  mortigage  of 
peifwnal  property  shall  l)e  valid  unless  executed  by  both  husband  and  wife. 

Kan.  (1889)  g  ;»14*. 

168.  Conditional  sales  to  railways.  The  provisiouB  of  this  title  shall 
not  apply  to  contracts  ma<le  by  any  railway  company  owning  or  operating  a  rail- 
way in  this  state,  for  the  possession,  use,  futd  conditional  purchase  of  rolling 
stock  and  equipments  to  operate  such  railway,  and  containing  the  condition  that 
the  title  shall  not  pass  until  full  payment  of  the  purchase  price;  and  such  con- 
tract shall  be  valid  as  to  all  pei-sons  without  recording  tlie  same.    [C.  L.  §  28U. 

A  conditional  sale  of  a  IfKMtinotive  ia  valid  an     reqatred  to  bp.  Llnia  Machini*  Worka  \.  Panwns, 
against  the  vendee'*  creditont,  tliough  it  in  not     10  U.  1(6 ;  37  P.  244. 
executed  and  recorded  hh  cliattel  nujrtgagea  are 
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Chapter  l. 

IXCORPORATION  AND  CLASSIFICATION. 

169.  Petition  for  incorporation.  When  the  inhabitants  of  any  part  of 
any  county,  not  embraced  within  the  limits  of  any  citj%  shall  desire  to  be  oi^n- 
iz(Hl  into  a  city,  they  may  apply,  by  petition  in  writing,  signed  by  not  less  than 
one  hundretl  of  the  qualified  electors  of  the  territory  to  be  embraced  in  the  pro- 
posed city,  to  tlie  board  of  county  commissioners  of  the  proper  county,  which 
petition  shall  describe  the  territory  proposetl  to  be  embraced  in  such  city,  ami 
shall  have  annexed  thereto  an  accurate  map  or  plat  thereof,  and  state  the  name 
proposed  for  such  ci^,  and  shall  be  accompanied  with  satisfactory  proof  of  the 
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number  of  the  inhabitantH  within  the  territoiy  eiiibracpd  in  said  limits.    [C.  L. 

LefdsUture  shall  provide  for  municipal  incorporation  by  general  law,  t^n.  art.  11,  HCf-.  5. 

170.  Proceedings.  Election,  ^lien  such  petition  shall  be  presented, 
the  board  of  eountj-  (>oumiis8ioner8  shall  for^with  designate  the  class  of  the  pro- 
posed city,  and  in  cities  of  the  fii-st  or  of  the  second  class,  designate  the  boundaries 
of  the  municipal  wiH*ds  thereof,  and  shall  fix  the  time  and  pla<?e  withiu  the 
boundaries  of  such  pi-oposed  city  at  which  the  election  may  be  held  to  determine 
such  question.  Such  election  shall  he  held  and  conducted,  as  nearly  as  may  be, 
in  the  same  maimer  as  provided  by  law  for  conducting  general  elections.  Before 
.xuch  election  is  held,  the  board  of  county  oommissioncrB  shall  give  notice  by  pub- 
lication in  some  newspaper  publislied  within  said  limits,  if  there  be  one,  at  least 
once  a  week  for  four  successive  weeks ;  but  if  there  l>e  no  newspaper  published 
therein,  then  I)y  posting  notices  at  least  four  weeks  in  five  public  places  within 
fibid  limits.  Said  notices  shall  c^ontain  a  statement  of  the  contents  of  the  petition 
and  dc^5c^ibc  the  teiTit<uy  proposed  to  be  incorporated,  and  the  officers  to  be 
elected,  and  shall  also  designate  the  time  and  place  at  which  tlie  election  shall  be 
held.  The  ballots  used  at  such  eIe<*tion  shall  be  "for  incorporation,"  or  "against' 
incorp*>ration,''  and  if  "for  incoi-poration,"  the  nameK  of  the  pentons  to  be  voted 
for.    [C.  L.  S  171(>*. 

171.  Notice  of  result.  If  a  majority  of  the  ballots  cast  at  such  election  be 
in  favor  of  incor|Hn-ation.  the  county  clerk  shall  immediately,  on  the  result  of  the 
canvass  of  the  i-eturns  of  said  election  l)eing  filed  in  tlie  proper  office,  give  notice 
")f  the  result  by  publicutioii  in  the  same  manner  and  for  tlie  same  time  as  provided 
in  the  preceding  section,  and  in  such  notices  he  shall  dcflignate  to  which  of  the 
(*la.s8es  of  municipal  coiixn'ations  hereinafter  pi*ovided  such  city  shall  belong.  A 
w)py  of  the  notice,  with  pTO|>er  pi-oof  of  its  publication,  shall  be  filed  with  the 
papers,  and  a  certified  vopy  of  all  pa{)ers  and  record  entries,  relating  to  the  matter 
<wi  file  in  the  clerk's  office,  whall  be  filed  in  the  office  of  the  county  recoixler  and 
in  the  office  of  the  s<*cretary  of  state.  TTpon  the  filing  of  said  papers,  it  shall  be 
the  duty  of  the  secretary  (tf  state  to  make  publication  in  some  newspaper  having 
general  cii-culatiou  within  the  state,  of  the  incorporation  of  said  city.    [C.  L. 


172.  Officers  to  be  elected.  Oanvaas.  At  the  time  of  holding  said  elec- 
tion the  qualified  votei-s  within  the  limits  shall  vote  for  the  municipal  officers 
hereinafter  provided  for.  The  canvass  and  returns  of  the  votes  cast  at  said  elec- 
tion shall  be  made  as  pi-ovidetl  by  law.    [C.  L.  §  1712*. 

Bond!)  of  officvn,  §  217. 

173.  Incorporation  complete^  when.  AVhen  the  papers  refei-red  to  in 
!<ection  one  hundred  and  seventy-one  are  filed  and  the  officers  are  elected  and 
qualified  for  such  city,  and  publication  is  made  by  said  clerk  aud  the  secretary  of 
J^ate.  the  incorporation  thei*eof  nhall  lie  complete;  and  all  courts  in  this  state 
shall  take  judicial  notice  of  the  existence  of  such  city.    [C.  L.  §  1713*. 

174.  Classification  of  cities.  Municipal  corporations  in  this  state  now 
existing  and  those  hereafter  organized  shall  be.  and  the  same  are  hereby  divided 
into  three  classes.  Those  cities  liaving  twenty  thousand  or  more  inhabitants  shall 
i)e  known  as  cities  of  the  first  class :  those  cities  having  more  than  five  thourand 
uid  less  than  t>K'enty  thousand  inhabitants  sliall  be  known  as  cities  of  the  second 
t-IaM;  and  all  other  cities  sliall  1»e  known  as  cities  of  the  third  class.    [C.  L.  §  1722. 

Coarts  will  take  judicial  notice  of  tl>(>  fkct  that  itit  part.  Overruling  Hayi*  v.  Corpy,  6  V.  ISO;  21  P. 

|«lt  Lake  City  hax  a  population  snfHcicnt  tu  inake  lOtS).    Tvopk',  ex  rrl.  Bynun,  v.  Page,  0  U.  'JlXi;  23 

>i  s  city  of  tlir  finit  citu>s  and,  iw  mich,  it  hvirumes  P.  761. 
«ae  at  the  proper  claHs  without  any  act  done  upon 

175.  Change  of  class.  Whenever  any  <'ity  of  the  second  class  shall  have 
attained  the  population  of  twenty  thousantl  or  more,  or  any  city  of  the  third  class, 
or  town,  sliall  have  attained  the  population  of  five  thousand  or  more,  and  such 
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fact  »hall  have  been  duly  ascertained  and  oei*tijied  to  the  governor  by  the  mayor 
or  the  pi-esident  of  the  board  of  truBtees,  he  shall  declare,  by  public  proclanaa- 
tion,  such  city  or  town  to  be  of  the  first  or  of  the  second  class,  ae  the  case  may  be. 
and  such  city  or  town,  thus  changed,  slmll  l>e  governed  by  the  provisions  of  this 
title  applicable  to  (cities  of  such  clasH.  [C.  Ij.  ^  1724*. 
Taking  census,  i  206,  sub.  72. 

176.  Judidal  notice  of  change.  All  courts  in  this  state  shall  take  judi- 
cial notice  of  the  cliange  of  the  ©ionization  of  any  city  or  town.    C.  L.  *^  1718*. 

177.  Legal  results  of  change  in  classification.  All  riglits  and  i>rop- 
erty  of  every  kind  and  description  which  were  veste<I  in  any  municipal  corpora- 
tion under  its  former  organization  shall  be  deemed  and  held  to  be  vested  in  the  same 
munidpal  corporation  upon  its  becoming  incoiporated  under  tlie  provisions  of  this 
title ;  but  no  lights  or  liabilities,  either  in  favor  of  or  against  such  incorporation 
existing  at  the  time  of  becoming  so  incoi-porated  under  this  title,  and  no  action  or 
prosecution  of  any  kind  shall  be  affected  by  snch  change;  but  the  same  sliall  stand 
and  progress  as  if  no  change  had  been  made ;  provided,  that  whenever  a  differ- 
ent rem^y  is  given  by  this  title,  which  may  properly  l)e  made  applicable  to  any 
right  existing  at  the  time  of  such  city  or  town  so  l)ecoming  incorporated  under 
this  title,  the  same  shall  be  deemed  cumuUi^tive  to  the  i^medy  before  provided, 
and  used  accordingly.    [C.  L.  §  1720. 

Similar  section,  g  311. 

1 78.  Id.  Ordinances.  All  ordinances  and  resolutions  in  force  in  any  city 
or  town  when  it  shall  change  its  oi^anization  under  this  title,  shall  continue  in 
full  force  and  effect  until  repealed  or  amended,  notwithstanding  such  change  of 
organization ;  and  the  making  of  such  change  of  oi^nization  sliall  not  1m> 
construed  to  affect  the  change  in  the  legal  identity'  of  the  c«rporation  of  such  city 
or  town,  provided  such  oi-dinances  and  resolutions  do  not  conflict  witli  the 
provisions  of  this  title.    [C.  L.  §  1721*. 

179.  Id.  Ofl&cers.  When  any  town  or  city  shall,  by  proclamation  of  the 
governor,  become  a  city  of  the  second  class,  or  any  city  of  the  second  class  shall 
in  like  manner  become  a  city  of  the  first  class,  the  officers  then  in  office  shall  con- 
tinue to  be  the  officers  of  the  city  until  the  next  municipal  election,  and  until 
their  BuccesHors  shall  be  duly  elected  and  qualified.  AVlien  new  tei'ritoiy  is 
oi^nized  as  a  city  or  town,  or  a  town  becomes  a  city,  by  petition  and  vote  of  the 
people,  the  oflBcers  first  elected  shall  serve  until  the  next  inimicipal  election,  and 
until  their  successors  shall  be  duly  electeil  and  qualified. 

180.  General  powers  of  corporation.  Cities  and  towns  incorporate 
under  this  title  shall  be  bodies  politic  and  coi-porate  and  shall  be  known  and 
designated  by  the  name  and  style  adopted,  and  un<ler  such  name  may  sue  and  l>e 
sued,  contract  and  be  contracted  with,  acquire  and  hold  real  and  pci'soiial 
property  for  coiporate  purposes,  have  a  common  seal,  and  may  change  the  same 
at  pleasure,  have  perpetual  Buceession,  and  exercise  all  the  powers  hereinaftei- 
conferrwl.    [C.  L.  §  1719. 

181.  Municipal  wards.  All  incorporated  cities  of  the  first  and  of  the 
second  class  shall  ]>e  divided  into  five  municipal  wards,  the  boundaries  of  which 
shall  be  prescribed  by  ordinance;  provided,  that  the  boundaries  of  municipal 
wards  shall  not  be  changed  oftener  than  once  in  five  years,  and  the  wards  shall 
be  as  nearly  as  may  l>e  of  equal  population,  and  in  compact  fonn.    [C.  Ij. 


182.  Government.  The  municipil  govemmcnt  of  all  incorixn-atcd  cities 
is  hereby  vested  in  a  mayor  and  a  city  council.  In  cities  of  the  first  cla4*s.  the 
city  council  shall  be  composed  of  fifteen  councilmen.  three  from  each  wanl:  in 
cities  of  the  second  class,  of  ten  councilmen.  two  from  each  ward;  and  in  citiet* 
of  the  third  class,  of  five  councilmen,  chosen  at  larg^  bv  the  qiutlitied  voters  of 
the  city.    [C.  L.      172ti*.  1728*,  1729*. 


§  1725*. 
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183.  Mayor  and  councilmen.  Qualifications.  Mayors  aud  council- 
men  shall  be  qualified  voters  within  their  i-espeotive  cities,  and  councilmen  of 
cities  of  the  first  and  of  the  second  claws  shall  be  qualified  voters  of  their 
respective  wartls.     [G.  L.  ^§  1726*.  17^8*.  1729*. 

184.  Id.  How  chosen.  Mayoi-a  shall  be  chosen  by  the  qualified  voters 
of  their  respective  cities,  and  councilmen  of  cities  of  the  first  and  of  the  second 
class  by  the  qualified  voters  of  their  respective  wfU^.    [C.  L.  §§  1727-9*. 

HaniripHl  plections,  general  provisions,  2|  SbT-i^. 


186.  Mayor  and  mayor  pro  tern.  The  chief  executive  of  a  city  shall  be 
tlie  mayor  aud  during  his  temporary  abttenee  or  disability  the  city  council  shall 

elect  one  of  its  number  to  act  as  mayor  pro  tem.,  who.  during  such  at^nc«  or 
disability,  shall  possess  the  i>ower  of  mayor.  [C.  L.  17.30*.  1732*;  '94, 
pp.  (i-7. 

QiulificatioiiH  of  luayor,  i  lt<3;  by  whom  cliosen,  §  184. 

186.  Vacancy.  "Whenever  a  vacancy  shall  happen  in  the  office  of  mayor, 
the  city  council  shall  elect  a  mayor,  who  shall  possess  all  the  rights  and  powers 
of  mayor  until  the  next  municii)al  election,  and  until  his  successor  is  dected  and 

qiialified.     [C.  L.  4*  1731. 

187.  Removal.  If  a  ma^-or,  at  any  time  during  his  term  of  ofKce.  shall 
remove  frf>ni  the  limit-s  of  the  city,  his  office  sliaJl  thereby  become  vacant.  [C.  L. 
S 1733. 

188.  Mayor  to  preside  over  council,  when.   In  cities  of  the  thii-d 

clas(i.  the  mayor  shall  preside  at  all  meetings  of  the  city  council,  but  shall  not  vote 
except  in  case  of  a  tie,  when  he  shall  give  the  casting  vote.  [C.  L.  §  1734*;  '92. 
p.  17. 

189.  Powers,  generally.  He  nmy  exercise  within  the  city  limits  the 
powei-s  conferred  upon  him  to  suppress  disorder  and  keep  peace;  and  he  may 
remit  fiiiet*  and  foi'feitures  and  release  any  person  imprisoned  for  violation  of  any 
lity  onlinaiice.  and  shall  report  such  remittance  or  release,  with  the  cause  thereof, 
to  the  city  council  at  its  next  session.    [C.  L.  4^  1736. 

190.  Duties.  He  shall  perform  all  duties  which  are  or  may  be  prescribed 
by  law.  or  bv  ordinance,  and  shall  see  that  the  laws  and  ordinances  are  faithfully 
executed.     [C.  L.  S  1"3". 

191.  May  examine  books.  He  sliall  have  power  at  all  times  to  examine 
and  inspef't  the  Ixmks,  records,  and  papers  of  any  officer  or  i^nt  employed  by 

the  city.     [C  L.  S  1738. 

192.  Messages.  The  mayor  shall  from  time  to  time  give  the  council 
information  relative  to  the  affairs  of  the  city,  and  shall  recommend  for  their  con- 
!4de»tion  such  measures  as  he  may  deem  expedient.    [C.  L.  §  1739. 

193.  May  call  out  inhabitants.  He  shall  have  power,  when  necessary, 
to  rail  upon  ever>-  male  inhabitant  of  tlie  city  over  the  age  of  twenty-one  years 
to  aid  in  enforcing  the  laws  and  ordinances,  in  suppressing  riots  and  other  disor- 
derly conduct,  or  in  caixying  into  effect  any  law  or  ordinance  of  the  city.  [C.  L. 
S  1740. 

194.  Revision  of  ordinances.  He  may  appoint,  by  and  with  the  advice 
of  the  city  council,  one  or  more  competent  jHTsons  to  prepare  and  submit  to  the  cit>' 
t-oancil  for  their  adoption  or  rejection,  an  oixlinance  in  revision  of  the  ordinances 
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of  such  city,  and  for  the  governmeut  of  such  city,  the  compensation  of  such 
re  visors  to  be  det«i*niinc<l  and  fixed  by  the  city  council  and  paid  out  of  the  dty 
treasury.    [C.  L.  §  1742*. 

195.  Mayor's  veto  in  cities  of  first  and  second  class.  In  citi^  of 
the  first  and  of  the  second  clase.  everj^  resolution  adopted  or  contract  approved  hy 
the  city  council  appropriating  or  involving  the  expenditure  of  money,  and  everj' 
ordinance  passed,  shall,  within  twenty-four  hours  after  the  action  of  the  citj- 
council,  be  presented  to  the  mayor  for  his  approval ;  if  he  approves  the  oitlinanee, 
resolution,  or  contract,  as  the  case  may  be,  he  shall  sign  the  same;  if  not,  he 
shall  return  it  with  his  objections  in  writing  to  the  city  retwi'der,  who  aliaU  pre- 
sent the  same  to  tlie  city  council  at  the  next  regular  meeting  thereof.  'Eubch 
oi-dinance,  contract,  or  resolution  sliall  stand  as  reconsidered  in  such  city  council. 
The  council  shall  cause  the  objections  of  the  mayor  to  be  entered  at  lai^e  upon 
the  minutes,  and  proceed  forthwith  to  consider  the  question  pending,  which  shall 
l>e  in  thisfoi-m:  "Shall  the  ordinance,  contract,  or  resolution,  as  the  case  may  be, 
pass,  notwithstanding  the  objections  of  the  mayor  thereto?"  If  t\vo-thii*ds  of 
all  the  membera  of  such  council  vote  in  the  affirmative,  the  presiding  officer  shall 
certify  that  fact  on  the  ordinance,  contract,  or  resolution,  attesting  the  same  by 
his  signature.  The  ordinance,  contract,  or  resolution  thus  cei-tified  shall  be 
deposited  in  the  office  of  the  dty  i-ccorder  as  an  authentic  act,  and  shall  be  valid 
and  become  an  ordiniuice  in  the  same  manner,  and  with  like  effect,  as  if  it  had 
received  the  approval  of  the  mayor.  If  the  mayor  shall  fail  for  five  days  to 
return  to  the  city  recorder  the  oi-dinance,  resolution,  or  conti-a(;t  so  presented  to 
him  for  his  approval,  the  same  shall  thei'eafter  become  valid  in  like  manner  as  if 
it  had  been  approved  by  him ;  provided,  that  if  any  such  i-csoiytiou.  ('X>ntTaot,  oi- 
oixlinance  contains  several  items  of  appropriations  of  money,  he  may  object  to  one 
or  more  of  such  items,  while  approving  other  portions  of  the  ordinance;  in  sueh 
case  he  shall  append  to  the  ordinance  at  the  time  of  signing  it,  a  statement  of  the 
item  or  items  which  he  declines  to  approve,  together  with  his  reasons  therefoi-, 
and  such  item  or  items  shall  not  take  effect  unless  passed  over  the  mayor's  objec- 
tion, in  the  same  manner  as  ordinances  appropriating  or  involving  the  expenditure 
of  money  are  passed  over  his  veto.    [*92,  p.  17*;  '96,  p.  237*. 

Becorder  must  countorBign  contracts,  g  329. 

196.  Map  of  city  to  be  recorded.  It  shall  l>e  the  duty  of  the  mayor 
of  each  city  in  ttie  state  to  have  recorded  in  the  recorder's  ofiice  of  the  county  in 
which  such  city  is  located,  a  plat  or  map  describing  the  cx>rrect  boun<larie¥i  of 
snch  city,  if  the  said  records  do  not  contain  a  record  of  such  boundaries. 


Chapter  3. 

couNC^LME^^. 

197.  Vacancies.  If  any  vacancy  shall  occur  in  the  office  of  councilman  by 
death,  resignation,  removal,  or  othenvise,  such  \'acancy  shall  lie  filled  for  the 
unexpii-ed  term  by  appointment  of  the  city  council,  fi-oni  the  waid  in  which 
the  vacancy  occurs.    [C.  L.  §  1744. 

Councilmeii  in  cities  of  various  clawwst,  ji  IJ+i.  and  duly  qufllifying,  isi'ntitlod  to  hold  the  offict* 

Qualification  of  councilnien,  gW*; ''ywliomcliown,  until  the  election  of  a  successor  by  the  people, 

j}  itM.  The  expiration  of  the  first  term  of  the  deceased 

Where  a  de  facto  councilman  has  been  PC-clocttHl  does  not  create  a  vacancy.    State,  ex  rei.  Lloyd,  v. 

prior  to  the  eniration  of  hia  first  U>nn,  the  penon  Elliot^  13  V.  471;  45  P.  346. 
appoint^  to  fill  the  vacancy  caused  by  his  death, 

108.  Rules.  Disorderly  conduct.  Expulsion.  The  council  shall 
determine  its  own  niles  of  pi-ocee-dings.  punish  its  members  for  disoi-derly  conduct, 
and,  with  the  concurrence  of  two-thirds  of  the  niembei-s  of  the  council,  may  expel 
a  memlier  for  cause.    [C  L.  S  1747. 
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109.  President  of  council.  In  cities  of  the  first  and  of  the  second  class, 
the  city  council  shall  appoint  one  of  its  own  members  to  preside  at  all  its  sessions, 
who  shall  hold  such  office  during  l^e  term  for  which  he  was  elected  councilman, 
unless  sooner  removed  by  a  two-thirds  vote  of  all  the  members  of  the  council. 
The  official  designation  of  the  member  so  appointed  shall  be.  president  of  the  city 
wuDcil.  The  council  may,  during  the  temporary  absence  or  disability  of  the 
prmdent.  appoint  a  president  pro  tern.,  who  shall  \ye  temporarily  clothed  with 
the  powers  and  duties  of  the  president.  ['92,  p.  1 7*. 
Mayor  pitwldwi  over  council  in  citin  of  third  clafw,  3  188. 

200.  Quorum.  The  majority  of  the  council  elected  shall  constitute  a 
quoram  to  do  burdness.  but  a  smaller  number  may  adjourn  from  time  to  time  and 
may  compel  the  attendance  of  abt^entees  under  such  penalties  as  may  be  pre- 
scribed by  ordinance.    [C.  L.  §  1748. 

201 .  Meetings.  The  city  council  shall  prescribe  the  time  and  place  of  hold- 
ing its  meetings;  providrd,  that  at  Iea«t  one  meeting  shall  be  held  each  month, 
and  the  mayor  or  any  twt>  members  of  the  council  may  call  a  special  meeting  by 
giving  a  notice  of  it  to  ewh  of  the  members  of  the  council  served  personally  or 
left  at  his  usual  pla*^  of  alxnle.    [f  \  L.     1 749. 

202.  Id.  Voting.  Passage  of  ordinances.  It  shall  sit  with  open  dooi-s 
and  keep  a  journal  of  it^s  own  piHH'eedings,  The  yeas  and  na3's  shall  be  taken 
upon  the  passage  of  all  ordinances  and  all  propositions  to  ci'eate  any  liability 
against  the  city,  and  in  all  other  cases  at  the  request  of  any  member,  which  shall 
he  entered  upon  the  journal  of  it-s  proceedings.  The  c<mcurrence  of  a  majority  of 
the  members  electeil  to  the  city  council  shall  be  necessary  to  the  passage  of  any 
.'iuch  ordinance  or  proposition.    [C\  L.  §^  1750-1. 

203.  Reconsideration  of  vote.  No  vote  of  the  city  council  shall  be  recon- 
sidered or  rescinded  at  a  special  meeting,  unless  at  such  special  meeting  there  be 
prcsent  as  large  a  number  of  councilmen  as  were  present  when  such  vote  was 
taken.    [C.  L.  §  1752. 

204.  Deferring  action  on  reports.  Any  report  of  a  committee  of  the 
council  shall  be  deferred  for  final  action  thereon  -to  the  next  regular  meeting 
of  the  council  after  the  report  is  made,  bv  i-equest  of  any  two  members  of  tlie 
.■oimcil.    [C.  L.  §  1753. 

205.  When  ordinances  take  efifect.  Publication.  All  ordinances, 
before  taking  effect,  sliall  be  deposited  in  the  office  of  the  city  recorder,  and  pub- 
lisher! at  least  once  in  some  newspaper  published  within  the  city,  or  if  there  is  no 
newspaper  published  in  the  city,  then  by  posting  in  thi*ee  public  places  therein, 
and  shall  go  into  effect  on  the  twentieth  day  after  its  publication,  unless  provided 
in  the  ordinance  that  it  shall  take  effect  at  an  earlier  or  a  later  dat«;  provided, 
that  whenever  a  revision  is  made  and  the  revised  ordinances  are  published  by 
authority'  of  the  city  council,  no  further  publication  shall  be  deemed  necessary. 
The  city^  recorder  shall  recoid  all  ordinance*  in  a  book  kept  for  that  purpose, 
together  with  the  affidavits  of  publication  by  the  publisher,  or  his  agent,  or,  if 
posted,  with  certificates  of  the  due  posting  thereof;  and  s(ud  book,  or  a  certified 
«^y  of  the  ordinances,  under  the  seal  of  the  city,  shall  be  received  as  .evidence 
in  all  courts  and  places  without  further  proof,  or  if  printe<l  in  book  or  pamphlet 
form  l^'  authority  of  the  city  council,  they  shall  be  so  received.    [C.  L.  §  1754*. 
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POWERS  OF  CITY  COUNCIL. 


206.   Enumeration.    The  city  council  shall  have  the  following  powon*: 

1.  FincuQces  and  property.  To  control  the  finances  and  property  of  the 
corporation.    [C.  L.  §  1755,  Bub.  1. 

2.  Appropriations.  Property.  To  appropriate  monej'^  for  corporate  pur- 
poses only,  and  provide  for  payment  of  debts  and  expenses  of  the  corporation: 
and  to  purcliase,  receive,  hold,  sell,  lease,  convey,  and  disiwse  of  prot>ei'ty,  real 
and  personal,  for  the  benefit  of  the  city,  both  within  and  without  its  corporate 
boundiuies;  to  improve  and  protect  such  property,  and  to  do  all  other  things  In 
relation  thereto  as  natural  persons.    [C\  L.  §  1755,  sub.  2. 

3.  Taxes.  To  levy  and  collect  taxes  for  general  and  special  pnrposeH  on  real 
and  personal  property  as  provided  by  law.    [C.  L.  §  1755,  sub.  3. 

General  taxes,  g  2.08;  special  taxes,  §^  255-282. 

4.  Licenses.  To  fix  the  amount,  terms,  and  manner  of  issuing  liceuHC<i. 
[C.  L.  §  1755,  sub.  4. 

Licontiea,  g  ^m,  sub.  38,  41,  ifT. 

5.  Public  buildings.  To  erect  all  nei'dful  buildings  for  the  use  of  the 
city.    [C.  L.  §  1755,  sub.  5. 

Construct  baildingtt,  etc.,  ^  206,  sub.  02,  73.  ^ 

6.  Borrow  money.  To  borrow  money  on  tlie  credit  of  the  corporation  fun- 
corporate  purposes,  in  the  manner  and  to  the  extent  allowed  by  the  constitution 
and  the  laws,  and  to  issue  warrants  and  bonds  therefor,  in  such  amounts  and 
forms  and  on  such  conditions  as  the  council  shall  determine.  The  council  shall 
provide  for  the  payment  of  the  interest  on  such  bonds  as  the  same  shall  l)ecoine 
due,  and  for  a  sinking  fund  for  the  payment  of  the  principal  thereof  within 
twentj' years  after  issuing  the  same.    [C.  L.  4^  1755,  sub.  6*. 

Limitation  on  creating  indebtedness,  Cou.  art.  14,  sees.  3,  4. 

7.  Bonds.  To  issue  bonds  in  place  of  or  to  supply  means  to  meet  matiu-infc 
bonds  or  for  the  consolidation  or  funding  of  the  same.    [C.  L.  4?  1755,  Sub.  7. 

K.  Streets,  etc.  To  lay  out.  establish,  open,  alter,  widen,  extend,  grade, 
pave,  or  otherwise  improve  streets,  alleys,  avenues,  sidewalks,  pai-ks,  and  public 
grounds;  and  to  vacate  the  same.    [C.  L.  §  1755,  sub.  8. 

Establishment  and  improTement  of  streets,  etc.,  special  taxes,  gg  355-282;  street  tax,  I  306,  sub.  tft>. 
0.    Trees.    To  plant  or  direct  and  r^ulate  the  planting  of  ornamental  and 
shade  trees  in  sti-eets,  avenues,  sidewalks,  parks,  and  public  grounds.     [C\  L. 
§  1755.  sub.  9. 

10.  Use  of  streets.  To  regulate  the  use  of  streets,  alle\-s,  avenues,  side- 
walks, crosswalks,  parks,  and  public  grounds.    [C.  h.  §  1755,  sub.  10. 

1 1.  Id.  Obstructions.  To  pi*event  and  remove  obstructions  and  eiicroa<'li- 

ments  upon  the  same.    [C.  L.  S  l7o.").  sub.  11. 

The  city  council  may  prohibit  the  moving  of  designate  an  officer  or  committee  to  grant  iH-miis- 
buildiugs  on  streets  without  pcrmitwion,  and  may     aion.  City  of  Eureka  v.  Wilson,  —  U.  — :  4t*  P,  41 , 

12.  Id.  Lighting,  etc.  To  provide  for  tlie  lighting,  sprinkling,  and  <Oeans- 
ing  of  the  same.    [C.  L.    1755.  sub.  12. 

13.  Id.  Gas  pipes,  etc.  To  i*egulate  the  opening  and  use  ther(H>f  f<»r  the 
lapng  of  gas  or  water  mains  and  pipes,  and  the  building  and  repairing  of  sewei*s. 
tunnels,  and  drains.    [C.  L.     1755.  sub.  l.'J*. 

14.  Water,  gas,  light,  etc.  To  construct  and  maintain  water  works,  gjis 
works,  elecrtric  light  works,  teleplione  lines,  street  railways,  or  Imth  houses,  or  tt» 
authorize  the  construction  and  maintenance  of  the  same  by  others,  or  to  jtiir- 
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cha^  or  lease  any  or  alt  of  tvad  works  from  any  perooii  or  oorporation.  [C.  L. 
S  17o.>,  Hub.  U*. 

15.  Protect  water  supply.  To  conHtmict  or  authoiize  the  conKtruction 
of  water  works  without  tlieir  limitu;  and  for  the  purpose  of  maintaining  and  pro- 
tecting the  same  from  injuiy  and  the  water  from  pollution,  their  jurtBdiction 
shidl  extend  over  the  ten-itoi"?'  occupied  by  such  works ;  and  over  all  reservoirB, 
streams,  canals,  ditches,  pi|>0H,  and  drains  used  in.  and  neccHsar}-  for  the  con- 
struction, maintenance,  and  opei-ation  of  the  same,  and  over  the  stream  or  source 
from  whieli  the  water  is  taken,  for  ten  miles  alwve  the  yMUit  from  which  it  is 
taken:  and  to  enact  all  ordinances  and  regulations  necessary  to  carry  the  power 
herein  conferred  into  effwt.    [C  L.  S  17o5.  snb.  15, 

16.  Tax  districts.  To  divide  the  city  into  distiicts  for  the  purpose  of  local 
taxation,  or  to  (Teate  district.**  for  that  purpose,  as  o<'casion  may  i-etjuire. 

17.  Control  water.  To  control  the  water  and  water  coui'ses  leading  to  the 
city,  and  to  it^ilate  and  control  the  water  coun*cs  and  mill  i)rivileges  within 
the  citj-;  provided,  that  the  contrt)l  shall  not  be  exeirised  to  the  injury  of  any 
rig;hta>  already  B(V|uired  by  actual  owners.    [(\  L.  j$  M'th.  sub. 

Contml  of  water  and  KpcciHl  tax,  'i,  27tl. 

IS.  Purchase  or  lease  water.  To  construct.  purcha.'*c.  or  lease,  and 
maintain  canals,  ditches,  and  reservoirs:  and  to  pnrchaw  or  lease  springs, 
streams,  or  sources .  of  water  supply  for  the  purpose  of  providing  water  for  irri- 
tration.  domestic,  or  other  purposes:  and  if  necessary  to  secure  said  sources  of 
water  supply,  to  purcliase  or  lease  the  land  u[>on  which  said  water  has  been 
appropriatefl  or  applied.    [('.  L.  S$  17>'>5,  sub.  17*. 

Prubtbition  afcainst  leaaiiiK  umellinR  wati>rHU|>-  wtitor  and  lay  pipt'x,  tbc  city  wiu)  autliorized  to 

ply.   Con.  art.  11.  stet*.  6.     May  cxrhanRt*  water  lu-qiiirv  water  nghtK  by  appropriation  and  use,  or 

riKhte.    Con,  art.  11,  Wf.  (f.  in  any  other  lawfHil  way.    SpringviUe  v.  Fullmer, 

Under  the  cliarter  right  tit  provide  the  city  with  7  1'.  ■i.'iO;  37  P.  577. 

10.  Lig^hting  works  and  contracts.  To  contract  with  and  authorize  Boiy 
person,  com  pan}',  or  a-nsociation  to  construct  gas  works,  electric,  or  other  lighting 
works  in  said  city,  and  give  such  persons,  company,  or  association  the  privilege 
of  furnishing  light  for  the  public  buildings,  sti'eets.  sidewalks,  and  alleys  of 
said  cit\'.  for  anv  length  of  time  not  excwding  three  vears.     [C.  L.  §  1755, 

IS." 

20.    Street  lighting.   Regulation  of  gas  companies,  etc.  Prices. 

To  pn>vide  for  the  lighting  of  streets,  laving  down  of  ga«  pipes,  an<l  ei-ection  of 
lamp  posts:  to  regulate  the  sale  and  use  of  gas.  natural  ga**.  and  electric  or 
other  lights,  and  electrif*  iK)wer.  the  charge  therefor,  and  the  rent  of  meters 
within  the  city,  and  to  regulate  the  inspe<'tion  thereof;  to  prohibit,  or  regulate 
the  erection  of  telegraph,  telephone,  or  electric  wire  poles  in  the  public  grounds, 
street!*,  or  alleys,  and  the  plat'ing  of  wires  thereon ;  and  to  require  the  removal 
from  the  public  grounds,  streets,  or  alleys,  of  any  or  all  such  poles,  and  the 
placing  undeiground  of  any  or  all  telcgi-aph.  telephone,  or  electric  wires.  [C  L. 
iS  IT.Vi.  sub.  19. 


.    Water  rates.   To  fix  the  rate  to  be  paid  for  the  use  of  water  furnished 
l)y  the  city,  or  by  any  perscm  or  corporation.    [C  L.  §  1755.  sub.  20. 

22.  Use  of  sidewalks.  To  regulate  the  use  of  sidewalksand  all  structures* 
thereunder  or  thereover,  and  to  i-equire  the  owner  or  occupant  of  any  proper^' 
to  keep  the  sidewalks  in  front  of  or  along  the  same  free  from  snow  and  all  other 
obstructions.    [C.  L.  ^  1755,  sub.  21*. 

23.  Obstructing  streets.  To  regulate  and  pi-event  the  tlirowing  or  deposit- 
ing of  ashes,  offid,  dirt,  garbage,  or  any  offensive  matter  in,  and  to  prevent  injurj' 
or  obftmction  to.  any  street,  avenxie.  allev.  park,  or  public  ground.  [(\  L.  g  1755. 
flib.  22.  " 

24.  Curbs  and  gutters.  To  i)rovi«le  for  and  regulate  crosswalks,  curlw*, 
andguttCTS.    [C.  L.  §  1755.  sub.  23. 
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25.  Awnings,  etc.  To  regulate  or  prevent  the  use  of  sti-eets,  sidewalks, 
public  buildings,  and  grounds,  for  signs,  sign-posts,  awnings,  telegitiph  or  tele- 
phone poles,  horse  troughg,  or  racks,  or  for  posting  handbiUs  or  advertisement. 
[C.  L.  §  1755,  sub.  24. 

2(>.  Handbills,  etc.  To  l  egulate  or  prohibit  the  exhibition,  distribiitdon,  or 
earrj'ing  of  placards  or  handbills  in  the  streets,  public  grounds,  or  upon  the  side- 
walks.   [C.  L.  §  1755,  sub.  25. 

27.  Banners,  etc.  To  regulate  or  prevent  the  flying  of  flags,  banners,  or 
signs  across  the  streets  or  from  houses.    [(.'.  L.  §  1755,  sub.  26. 

28.  Street  trafllc.    To  i-cgulate  or  pi-ohibit  traffic  and  sales  upon  the 

sti-eets,  sidewalks,  and  public  places.    [C.  L.  §  1755,  sub.  27. 

29.  Id.  Speed  of  horses,  etc.  To  regulate  the  speetl  of  hoi-ses  and  other 
animals,  bicycles,  and  other  vehicles,  and  cars  and  locomotives  within  the  limits 
of  the  corpoi-ation ;  and  to  prevent  horse  racing,  immoderate  driving  or  riding  in 
the  sti'eet*!.    [C.  L.  §  1755,  sub.  28'i'. 

^^0.  Numbering  houses.  To  regulate  the  numbering  of  houses  and  lots. 
[C.  L.  g  1755,  sub.  29. 

31.  Naming  streets.  To  name  streets,  avenues,  and  other  public  places, 
and  to  change  the  names  thereof.    [C.  L.  §  1755,  sub.  30. 

32.  Railroad  tracks.  To  permit,  regulate,  or  prohibit  the  locating,  con- 
structing, or  laying  the  track  of  any  railroad  or  tramway  in  any  street,  alley,  or 
public  place;  but  such  permission  sliall  wot  be  for  a  longer  time  than  fifty  years. 

[C.  L.  ^  1755,  sub.  31*;  '92.  p.  72*;  '94,  p.  BO. 

street  railroads  mmt  have  cons^ ut  of  the  eity.  1880.   Id.    Municipal  authorities  rannot  (Ivvot«  to 

Can.  art'.  12,  sec.  8.                         _  Htreet  railwayet  tlic  whole  width  of  the  street,  or  m 

Under  a  city  charter  not  authorisEing  the  city  large  a  portion  thereof  as  to  seriously  and  unrca- 

couHcil  to  grunt  CKelusive  ftanchuies,  the  city  c»on-  sonahly  iuterfere  witli  the  equitable  eajseaieiit  of 

oil  cannot  grant  an  exclunive  right  of  way  upon  abutting  owncrH,  nor  can  tlie  legislature  grant  Mich 

streets  in  the  city,  nor  had  the  territorial  Icgiala-  power  to  the  municii>ality.   Dooly  Block  v.  Sapid 

turo  the  right  to  grant  such  power  to  the  city  comi-  Transit  Company,  9  V,  31;  33  T.  229.    Whoiv  the 

cil.  Henderson  v.  Ogden  Street  Railway  Com^ny  niunielpality  owns  the  fee  of  the  street*,  having 

7  U.  109;  S6  P.  286.    The  act  of  a  city  council  in  acquireid  the  same  under  the  townsite  law,  the 

grantingtoindividualsafranchisctolayvailwayaiii  almttiug  owners  have  eqnitahio  lights  by  way  of 

ihe  streets  of  tlie  city,  under  power  conferred  upon  eRaemonts  in  the  streets,  of  which  equltahlo  rightb 

them  by  a  general  law  of  the  territory,  is  not  a  they  cannot  be  deprived  by  the  mnnicipaiity 

local  or  special  law  under  act  of  congress.  July  30.  except  in  a  manner  provided  by  law.  Id. 

33.  Id.  To  provide  for  or  change  the  location,  grade,  or  ci-ossing  of  any 
railroad ;  and  to  declare  a  nuisance,  and  to  take  up  and  remove,  or  to  cause  to  be 
taken  up  and  removed,  the  tra<'ks  of  any  street  railway  company  which  sliall 
liave  been  laid  upon  the  streets  or  highways  of  the  city  and  which  such  railway 
company  has  failed  to  operate  with  cars  for  public  use  for  the  period  of  nine 
months  after  the  laying  thereof.    [C.  L.  ^  1755,  sub.  32;  '90,  p.  56. 

34.  Bailroad  fences,  crossings,  etc.  To  require  railroad  companies  to 
fence  their  respective  railroads  or  any  portion  of  the  same  and  to  construct  cattle 
guards,  crossings  of  streets  and  of  public  i-oads,  and  keep  tlie  same  in  i'e{>air 
within  the  limits  of  the  corporation.    [C.  L.  §  1755,  sub.  33. 

;i5.  Flagmen.  Crossings.  Drainage.  To  require  railroad  companies 
to  keep  flagmen  at  railroad  crossings  of  streets  or  otherwise  to  provide  i)roteetion 
against  injury  to  persons  and  property:  to  compel  such  companies  to  raif^  or 
lower  their  railroad  ti-acka  to  conform  to  any  grade  which  at  any  time  may  be 
establielicd  by  such  city,  so  that  such  tracks  may  be  crossed  at  any  place  on  any 
street,  alley,  or  highway;  to  compel  r»ih*oad  companies  to  make  and  keep  open 
ami  to  keep  in  repair,  ditehes,  drains,  sewers,  and  culverts  along  and  under  their 
railroad  tracks,  so  that  tlie  natural  or  artificial  drainage  of  adjai'cnt  property  shall 
not  be  irapedtnl.    [C.  L.  §  1755,  J*ub.  .'U*. 

3(>.  Bridges,  etc.  To  construct  and  keep  in  repair  bridges,  viadncts,  and 
tunnels,  and  to  regulate  the  use  thei-eof.    [(\  ll  §  1755,  sub.  .35. 

37.    Sewers,  etc.  To  construct  and  keep  in  repair  culvei>ts,  drains,  sewers. 
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(■at<>h  basinfl.  manholes,  and  cesspools,  and  to  regulate  the  cousti'iietioii  and  use 
thereof.    [C.  L.  §  1755,  sub.  36*. 

38.  Licenses,  generally.  To  license,  tax,  i-ogulate  hawking,  peddling, 
pHwnbrokerage,  employment  agencies,  the  keeping  of  oi-dinaries,  theatrical,  and 
other  exhibitions,  shows,  and  amusements,  and  the  business  conducted  by  ticket 
Malpers.  distillers,  brewers,  money-changers,  brokers,  keepers  of  public  scales, 
runners  for  steges.  cars,  public  houses,  or  other  pei-sous  or  things,  and  to  rev  oke 
flieh  license  at  pleasure;  to  license,  tax,  and  regulate  l>anks,  batli  houses,  liverj' 
^Mes.  bating  rinks,  smeltei-s,  crushers,  express  companies,  restaurants,  hot-els, 
taverns,  theatres,  opera  houses,  music  halls,  lK>ardiiig  liouses,  editing  houses,  chop 
houses,  lodfpng  houHes,  laundries,  barber  shops,  second  hand  or  junk  stores,  and 
to  forlnd  the  owners  or  persons  in  chai^  of  said  stores  from  puivhiising  or  receiv- 
ing any  article  whatever  from  minors  without  the  written  coiiKent  of  their  guardian 
cH-  parents;  to  license,  tax,  and  regulate  the  business  conducted  by  ha^^kmen, 
draymen,  omnibus  drivers,  cai-ters,  cabmen,  portei-s,  expre^^smen,  watermen,  and 
all  others  pursuing  like  occupations  and  to  pves<*ril)e  their  (^mpeusatiou ;  to 
lioense.  tax,  and  regulate  the  business  conducted  hy  merchants,  retailei-s,  shop 
and  storekeepers,  butchers,  druggists,  photographers,  assayers.  («nfectionei*8.  and 
froit  peddlent.    [C.  L.  §  ITrw,  sub.  37*. 

Oenpnl  lirenaing  powi-r.  §  206,  sub.  4.  M-whin;  mai-liiiii;  agciit  hoUI  niachiiic-n  from  stiniplp 

K'bere  ftn  ordinanrt^  mipoBos  a  licciiiu>  upon  svw-  without  obtaining  any  li<.-t<nM';  AWr/,  that  ht- vio- 

inx  mM'hine  aftcnis,  aud  a  penaltr  apon  any  pcmon,  lated  the  ordinauce.  Spanish  F«irk  City  v,  Mortcn- 

«h«  wUhia  the  city  linflts  eogages  in  peddling  Hen,  7  U.  33;  84  P.  60). 

vhkoat  Aist  obtaining  a  licviue  tlierefor,  and  a 

Sd.  Id.  Billiards,  etc.  To  license,  tax.  regulate,  and  supj>ress  billiard. 
tia{i;ateUe.  pigeon  hole,  or  any  other  tables  or  implements  kept  or  ustnl  for  a  similar 
ptnpoee;  also  pin  alle^-s  or  tables,  or  ball  alley's.    [0.  L.  ^  175.'),  sub.  3S. 

40.  Disorderly  houses.  Gambling.  To  suppi^ess  and  prohi1>it  tlie  keep- 
ing of  bawdy  and  o&er  disorderly  hou8(!s,  houses  of  ill  fame  or  iissignation,  or 
boDws  kept  by.  maintained  for,  or  resorte<l  to  or  used  by  one  or  more  females  for 
lewdness  or  prostitution  within  the  limits  of  the  city,  and  within  three  miles  of 
the  outer  boundaries  thereof,  and  to  prohibit  the  resorting  thei^^to  for  any  of  the 
parpose«  aforesaid;  and  also  to  suppress  and  prohibit  gaming  an<l  gambling 
houses,  lotteries,  and  all  fraudulent  dex-ices  aud  practices,  and  all  kinds  of  gaming, 
;^yiiig  at  dice,  cards,  or  other  games  of  chance,  aud  to  prohibit  the  sale  or  exhi- 
bitiw  of  obscene  or  immoral  publications,  jn^nts,  pictures,  or  illustrations.  [C\ 
L  §  1755.  sub.  39. 

A  booae  of  ill  fame  u  a  houHe  kept  for  the  con-     308.    Ogdcu  City  wuld  not  puniHli  for  n'Mortiny  to 
vniiFim  and  abetter  of  pernuiu)  desiring;  unl»«'ful     houm;  of  ill  fkuie  under  former  eharter.  <))(den 
wiaal  intercoui>ie,  and  m  which  sueh  intercounie     City  r.  McTjaURlilin,  5  V,  387;  16  P.  7S1. 
pnrtieed.    People  v.  Hampton,  4  U.  258;  9  P. 

41.  Liquor  traffic.  To  license  and  r^ulate  or  prohiliit  the  manufactur- 
ing.  selling,  giving  away,  or  dif^)oeing  in  any  manner,  of  any  intoxicating,  malt, 
vinous,  mixed,  or  fermented  liquor,  the  license  not  to  extend  beyond  the  munici- 
pal year  in  which  it  shall  be  grant«i,  and  to  determine  the  amount  to  be  paid  for 
sach  license;  and  said  license  shall  be  subject  to  the  same  restrictions  as  rHjuired 
by  the  general  laws  of  the  state,  and  said  council  sliall  retiiiire  of  all  persons 
applying  for  a  license  hereunder  a  bond  in  good  and  sufficient  secui-ity  and  with 
like  conditions  as  required  by  the  general  laws  of  the  state  in  this  i-egai-d :  prorided . 
that  no  other  or  further  permit  or  license  shall  be  I'eqnired  by  the  <>(mnty  in  which 
Mich  city  is  situated  to  enable  such  person  or  persons  so  licensed  to  sell  or  <leal 
therein  T*-ithin  the  limits  of  the  corporation.    [C.  L.  §  175o.  sub.  40*. 

Pfwrere  roncemiiig  liccnseK,  etc.,      1242-1280.  tht-  city,  aud  without  itoliw!  »iiiicrvi«ion.  Salt  I^uke 

Tirither  under  itR  general  police  powere,  norun-  City  v.  Wagner.  2  V.  400,    A  city  charter  which 

(ler  a  ctoOHe  in  the  city  charter  authorizing  thettty  HUthoriTSes  the  city  "  to  license,  regulate,  prohibit, 

t<>  lirrnw.  regulate,  and  restrain  the  mle  of  fer-  or  reatrain  the  inaiiufacturerH,  Hellers,  or  vendors 

"rated  and  spiritDOOs  llqaota  witjtin  lb  Itmita,  uf  spirituona  »r  fermented  liquon,"  duett  not  au* 

I'M  [he  city  authority  to  exact  •  liceniie  fee  of  $100  thoiiae  sneh  city  to  prohibit  the  wle  of  aucfa  liquoM. 

9n  qnarter  from  s  dealer  who  is  within  the  city  Logan  City  v.  Buck,  3  V.  301;  2  P.  70S.   Under  a 

InaiN  hat  three  miles  from  the  settled  portion»  of  provision  uf  a  city  charter  giving  the  city  eounell 
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power  to  "  licensu,  regalatCj  prohibit,  or  resCrain 
□ousct)  or  places  for  the  selling  or  giving  away  of 
wines  or  other  liquors,  whether  ardent,  vinous,  or 
fermented,"  au  ordinance  prohibiting  droggistB 
from  selling  such  llquots,  except  for  medicinal  pur- 
poses,  is  valid.  Provo  City  v.  Shnrtliflf,  4  r.  15;  6 
P.  302.  The  city  council  of  Salt  Lake  City,  under 
its  charter  granting  it  power  to  license,  ^egulat4^, 
and  tax  the  manumcturing,  selling,  giving  away, 
ordisporingof,  in  any  manner,  intozicatiug  liquora, 
has  a  reasonable  discretion  as  to  the  person  to  whom 


the  license  may  he  granted,  and  as  to  the  place  of 
business.  Miner,  J.,  dissenting.  Perry  v.  Salt  Lake 
City  Council,  7  U.  148;  35  P.  739.   Defendant  issued 

filaintiff  a  liquor  license,  uid  the  latter  for 
hree  months;  within  a  month  after  issnance,  the 
defendant  revoked  the  license  without  preferring 
chat^es,  upon  informal  notice  of  the  hearing,  bat 
without  citing  him  to  show  cause;  luid,  that  the 
revocation  without  giving  plaintilT  an  opportanity 
to  be  heard  was  void.  Pehrson  v.  City  CoQndl,  — 
U.  — ;  48  P.  657. 


42.  Selling^  liquor  to  minors,  etc.  Opium.  To  punish  and  prohibit 
the  Belling  or  giving  away  of  any  intoxicating,  malt,  vinous,  mixed,  or  fermented 
liquor  to  any  minor,  insane,  or  idiotic  person,  habitual  drunkaitl.  or  person 
intoxicated;  and  also  to  punish  and  prohibit  the  keeping  or  maintaining;,  or 
becommg  an  inmate  of,  or  visiting,  or  in  any  way  contributing  to  the  support  of. 
any  place,  house,  or  room  where  opium  is  smoked,  or  where  persons  assemble  for 
the  purpose  of  smoking  opium  or  inhaling  the  fumes  of  opium,  or  where  opium 
is  sold  for  such  purpose.    [C.  L.  S  1755.  sub.  41. 

Penal  provisions,  gg  4466-4469. 

43.  Markets.  To  establish  markets  and  market  houscH.  and  pi-ovide  for 
the  regulation  and  use  thereof.    [C.  L.  §  1755.  sub.  42. 

44.  Id.  To  provide  for  the  place  and  manner  of  sale  of  meats,  poultrj%  fish, 
butter,  cheese,  lard,  vegetables,  and  all  other  provisions,  and  r^^late  the  selling 
of  the  same.    [C.  L.  §  1756,  sub.  43. 

45.  Inspection  of  provisions.  To  provide  for  and  r^^late  the  inspec- 
tion of  meats,  fruits,  poultry,  fish,  butter,  cheese,  lard.  v^:etables.  flour,  meal, 
and  all  other  provisioiiB.    [C.  L.  g  1755,  sub.  44*. 

46.  Inspection  of  merchandise.  To  provide  for  the  inspection,  meas- 
urement, or  graduation  of  any  merchandise,  manufacture,  or  commodity,  and  to 
appoint  the  necessarj'  officers  therefor. 

47.  Weights  and  measures.  To  provide  for  the  inspection  and  sealing 
of  weights  and  measures.     [C.  L.  §  1755,  sub.  4H. 

48.  Id.  To  enforce  the  keeping  of  proper  weights  and  measuren  by 
vendors.    [V.  L.  §  1755,  sub.  47. 

49.  Plumbing,  etc.  To  regulate  the  construction,  repaii-s.  and  use  of 
vaults,  cisternH,  areas,  hydrant*,  pumps,  sewers,  gutters,  and  plumbing.  [C.  L. 
^  1755.  sub.  48*. 

50.  Disorderly  conduct.  To  prevent  intoxication,  fighting,  gambling, 
quarrelling,  dog  fights.  TOck  fights,  and  all  disorderly  conduct,  and  to  provide 
against  and  prevent  the  offenses  of  assault  and  battery  atid  petit  larceny ;  to 
restrain  riots,  n)uts,  noises,  disturbances,  or  disorderly  assemblies  in  any  street, 
house,  or  place  in  the  city ;  to  regulate  or  prevent  the  dischai-ge  of  firearms, 
i-ockets.  powder,  fireworks,  oi»  any  other  dangerous  or  combustible  material  in 
the  streets*,  lots,  grounds,  allevs.  or  about  or  in  the  vicinity  of  public  buildingR. 
[C\  L.  S  1755,  sub.  49. 

51.  Concealed  weapons.  To  regulate  and  pi-ohibit  the  canying  of  con- 
c^ed  weapons.    [C.  L.  S  1755,  sub.  50. 

52.  Vagrants.  To  arrest,  fine,  or  set  to  work  on  the  streets  or  elsewhere 
all  vagrants,  mendicants,  and  persons  found  in  stud  city  without  visible  meann  of 
support  or  some  legitimate  busincsn.    [C.  L.  §  1755,  sub.  51. 

5:*.  Disorderly  conduct.  To  provide  for  the  punishment  of  pei-sons  dis- 
turbing the  peace  and  good  order  of  the  city  or  any  lawful  assembly,  by  clamor, 
or  noise,  or  by  intoxication,  fighting,  or  using  obscene  or  pro&ne  language,  or 
otherwise  violating  the  public  peace  by  indecent  or  disorderly  conduct,  or  by  lewd 
or  lascivious  behavior.    fC.  L.  §  1756,  sub.  52. 
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■'>4.  Tramps,  swindlers,  etc.  To  provide  for  the  punishment  of  tramps, 
rommon  street  b^^ars,  common  prostitutes,  habitual  disturbers  of  the  peace, 
pickpockete,  gamblers,  thieves,  or  persons  who  practice  any  game,  trick,  or  device 
mth  intent  to  swindle.    [C.  L.  §  1755,  sub.  53. 

55.  Fire  limits.   To  define  the  fire  limits,  and  prescribe  limits  wilMn  which 

DO  building  shall  be  constructed,  except  of  brick,  stone,  or  other  incombustible 

material,  without  permission,  and  to  <!ause  the  destruction  or  removal  of  any 

building  constructed  or  repaired  in  violation  of  any  ordinance ;  and  to  cause  all 

buildings  and  inclosures  which  may  be  in  a  dangerous  state  to  be  put  in  a  safe 

condition  or  removed.    [0.  L.  §  1755,  sub.  54*. 

Id  oidinanoe  proridinc  that  "the  committee  on  ud  ordiiuDce  were  valid;  Md,  further,  that  the 

Inildin^"  is  empowered  to  grant  permisiiioD  to  pToviinnns  of  the  ordinance  extended  to  all  vacant 

ereetanybaildingwitfacombatitiblonuiterialwithin  plnoes  within  the  fire  limits,  and  prohiUted  the 

tbe  fire  district,  under  such  "regulations  and  rc'  removal  of  a  wooden  building  within  the  same,  or 

itrictionit"  as  that  committee  may  provide;  h«ld,  from  one  part  of  the  fire  distnct  to  another,  (^tf  of 

iimlid.  BO  far  as  such  provisions  were  concerned.  Eureka  v.  WUaon.  —  U.  — :  4S  P.  ISO. 
ud  that  the  remaining  provisions  of  such  action 

66.  Oonstniction  of  buildings.  Fire  escapes.  To  prescribe  the  man- 
ner of  consbvcting  stone,  brick,  ajid  other  buildings,  uid  the  construction  of  fire 
eecqm;  and  to  cause  all  buildings  used  for  public  purposes  to  be  provided  with 
sufficient  and  ample  means  of  exit  and  entrance,  imd  to  be  supplied  with  neces- 
sary and  appropriate  appliances  for  the  extinguishment  of  fire,  to  prevent  the 
overcrowding  thereof;  and  to  regulate  the  placing  and  use  of  seats,  chairs, 
benches,  scenery,  curtains,  blinds,  screens,  or  other  appliances  therein.  [C.  L. 
§  1755,  sub.  65*. 

57.  Dangerous  chimneys,  boilers,  etc.  To  pi-event  tbe  dangerous  oon- 
stnietion  and  condition  of  chimneys,  fireplaces,  hearths,  stoves,  stovepipes, 
heaters,  ovens,  fnmaces,  boilers,  and  apparatus  used  in  and  about  buildings  and 
manufactories,  and  cause  the  same  to  be  removed  or  placed  in  a  safe  condition. 
[C.  L.  §  1765,  sub.  56. 

58.  Dangerous  manu&ctures.  T(»  regulate  and  prevent  the  carrying  on 
(A  manofactimng  likely  to  cause  fires ;  and  to  prevent  the  deposit  of  ashes  in 
muafe  places.    [C.  L.  §  1755,  sub.  57. 

59.  Pire  department.  Except  as  otherwise  provided  by  law,  to  provide 
for  the  organization  and  support  of  a  fire  department;  to  procure  fire  engines, 
hooks,  ladders,  buckets,  and  other  apjKtratus ;  and  to  organize  fire  engine  and  hook 
ami  ladder  companies,  and  to  preacribe  rulesi,  duties,  and  government  therein,  with 
Mich  penalty  as  the  council  may  deem  proper,  and  to  make  all  necessary  appro- 
priation therefor;  and  to  establish  r^nlations  for  the  prevention  and  extinguUh- 
ment  of  fires.    [C.  L.  §  1755,  sub.  58. 

60.  Combustibles  and  explosives.  To  r^ulate  or  prevent  the  storage 
of  jj:unpowder,  tar,  pitch,  resin,  coal  oil,  benzine,  turpentine,  nitro-glycerine, 
petroleum,  or  any  of  the  products  tliereof,  and  other  combustible  or  explosive 
matei'ial.  and  the  use  of  lights  in  stables,  shops,  and  other  places,  and  the  building 
of  bonfires.    [C.  L.  §  1755.  sub.  r)9*. 

Lumber  and  other  combnstibioii,  'i  206,  ^ub.  75. 

61.  Steam  boilers  and  elevators.  To  provide  for  the  inspection  and  to 
regulate  the  use  of  steam  boilers ;  to  provide  for  the  examination,  reguhition,  and 
licensing  of  stationary  engineei-s  and  of  others  having  charge  or  control  of  sta- 
tionary engines,  boilers,  or  steam  geneniting  apparatus,  or  elevators  within  the 
coiporate  iLnits  of  the  city.    [C.  L.  ^  1755,  sub.  (10*. 

62.  JaUs.  To  establish,  erect,  and  maintain  city  jails,  houses  of  correction, 
and  workhouses  for  the  confinement  of  perwms  convicted  of  violating  any  city 
onlinaDce.  and  to  make  rules  and  regulatiouH  for  the  government  of  the  same, 
and  to  appoint  necessary  jailers  and  keepei-s ;  and  to  use  the  county  jail  for  the 
(trnfinement  or  punishment  of  offends,  subject  to  such  conditions  as  are  imposed 
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by  law,  and  with  the  consent  of  the  board  <tf  county  comnuflsumem.    C.  Ij. 
§  1755,  sub.  61. 
Exectioa  of  bnildingB,  S  206,  mb.  5,  73. 

63.  Oruelty  to  animals.  To  prohibit  craelty  to  animals.  [C  L.  §  1755, 
snb.  62. 

64.  Nuisances.  To  declare  what  shall  be  a  nuu»noe  and  to  abate  the 
same,  and  to  impose  fines  upon  parties  who  may  create,  continue,  or  snfEer  nmsaaces 
to  exist.    [C.  L.  §  1755,  sub.  63. 

OflbnslVe  tmdes,  }  S06,  sub.  70,  71. 

65.  Health  and  quarantine.  To  make  r^ulations  to  secare  the  general 
health  of  the  city,  to  prevent  the  introduction  of  contagious,  infectious,  or 
malignant  diseases  into  the  city,  and  to  make  quarantine  laws  and  enforce  the  same 
within  the  corporate  limits,  and  within  twelve  miles  thereof.  To  create  a  board 
of  health  and  prescribe  the  powers  and  duties  of  t^e  same.    [C.  L.  §  1766,  sab.  64. 

Local  boards  of  health,  appordoameat,  duties,  etc.,  1105-1110. 

66.  Oemeteries  and  hospitals.  To  purchase,  hold,  and  pay  for  lands 
within  or  without  the  corporate  Hmits,  for  the  burial  of  iJie  dead,  and  all  nec- 
essary ground  for  hospitals,  and  to  have  and  exercise  police  jurisdiction  over 
the  same,  and  over  any  cemetery  used  by  the  inhabitants  of  said  city;  and  to 
survey,  plat,  map,  fence,  ornament,  and  otherwise  improve  all  public  burial  and 
cemetery  grounds ;  and  to  convey  cemetery  lots  owned  by  said  city,  and  pass  rules 
and  ordinances  for  the  protection  and  governing  of  said  grounds.  [C.  L. 
§  1755,  sub.  66. 

67.  Births  and  deaths.   To  r^ulate  the  burial  of  the  dead  and  the 
istration  of  births  and  deaths ;  to  direct  the  returning  and  keeping  of  bills  of  mor- 
tality, and  to  impose  x>6nalties  on  physidaus,  sextons,  and  others  for  default 
therein.    [C.  L.  §  1755,  sub.  66. 

BegiBtratioiu  of  UrtbB  and  deatlu,  U  2029-S036. 

68.  Estrays.  To  reflate  or  prohibit  the  running  at  large  within  the 
limits  of  the  city  horses,  mules,  asses,  cattle,  swine,  sheep,  goats,  geese,  and  all 
kinds  of  poultry' ;  to  establish  a  pound  and  appoint  a  poundkeeper,  and  prescribe 
his  duties,  and  to  dinti-ain  and  impound  animals  running  at  lai^,  and  to  provide 
for  the  sale  of  the  same  in  the  same  manner  as  provided  by  the  laws  of  the  state  for 
sale  of  estrays  and  trespassing  animals.  The  proceeds  arising  from  the  sale 
of  such  animals,  after  the  payment  of  all  costs,  shall  go  to  the  oily  toeaaurer  to 
be  disposed  of  according  to  law.    [C  L.  §  1755,  sub.  67=*^. 

BlBlits  of  dtiM  roeorred  in  oetny  law,  S  35. 

69.  Dogs.  To  license,  tax,  r^ulate,  or  prohibit  the  keeping  of  dogs,  and 
authorize  the  destruction  of  l^e  same  when  at  large  contrary  to  oidinance.  [O. 
L.  §  1755,  sub.  68. 

The  provieiona  of  thia  subdiTiaion  and  of  the  oollared  ahoald  be  liable  to  be  killed  \ff  wtKT  per- 
ordinanecH  requiring  the  registry  of  dof(.%  and  pro-  son,  are  valid.  JeakinB  T.  Ballantriu,  8  U.  845; 
Tiding  that  all  dogs  not  properly  registered  and     30  P.  760. 

70.  Slaughter  houses,  etc.  To  direct  the  location  and  regulate  the  man- 
agement and  construction  of  packing  houses,  tanneries,  canneries,  renderies, 
bone  factories,  slaughter  houses,  butcher  Bhops,  soap  factories,  foundries,  brew- 
eries, distilleries,  livery  stables,  and  blacksmitJi  shops  in  and  within  one  mile  of 
the  limits  of  the  corporation.    [0.  L.  §  1755,  sub.  69. 

71.  Ofltensive  trade.  Nuisance.  To  prohibit  any  offensive  or  unwhole- 
some business  or  establishment  in  and  within  one  mile  of  the  limits  of  the  cor- 
poration; to  compel  the  owner  of  any  pig  sty,  privy,  bam,  corral,  sewer,  or  other 
unwholesome  or  nauseous  houses  or  place,  to  cleanse,  abate,  or  remove  the  same, 
and  to  relate  the  location  thereof.    [G.  L.  §  1766,  sub.  70. 

Nuisance,  $  206,  sab.  64. 

72.  Census.   To  provide  for  taking  the  census ;  but  no  census  shall  be  taken 
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oftener  than  once  in  five  yeare,  except  as  provided  in  chapter  one  of  thin  title. 
[C.  L..     1755.  Bub.  71. 


Ceufios  and  certification,  ^  175. 

73.  Public  buildings.  To  provide  for  the  construction  and  cai-e  of  all 
public  bnildings  necessary  for  the  use  of  the  city.    [C.  L.  §  1755,  sub.  72. 

Election  of  haildinKB,  'i  306,  lub.  5,  62. 

74.  Annoyixig  amuBemeiits.  To  prevent  or  r^^ate  the  rolling^  of  hooptt, 
playing  of  l»Il,  nying  of  kites,  riding  of  bicycles  or  tricycles,  or  any  other  amuse- 
ment or  practice  having  a  tendency  to  annoy  persons  passing  in  the  streets,  or 
on  Ridewalks,  or  to  frighten  teams  or  horses.    [C.  L.  g  1755,  sub.  73. 

75.  Lumber  yards,  etc.  To  regulate  or  pi-ohibit  the  keeping  of  any  luni- 
Iw  yard,  and  the  placing  or  piling  or  selling  of  any  lumber,  timber,  w(M>d,  or 
other  combustible  material  within  the  fire  limits  of  the  city.  [C.  L.  ^  1 755, 
smb.  7^. 

Pnwder  and  other  combustibleit,  i  206,  sub.  60. 

76.  Waterworks,  fire  signals,  etc.  To  purchase,  consti'uct.  lease,  rent, 
mana^.  and  maintain  any  system  or  part,  of  any  system  of  water  works, 
hydrants,  and  supplies  of  water,  telegraphic  fire  signals,  or  fire  apparatus,  and 
to  pa«u4  all  ordinances,  penal  or  otherwise,  that  shall  be  necessary  for  the  full 
protection,  maint>enam^e.  management,  and  control  of  the  pi-operty  so  leatHKl. 
purchased,  or  consti-ucted.    [C.  L.  §  176^,  sub.  75. 

77.  Public  libraries.  To  establish,  maintain,  and  r^ulate  free  public 
libnirieH  and  rrading  rooms  as  provided  by  law,  and  to  perpetuat-e  such 
free  librai'ies  and  reading  rooms  as  may  have  been  heretofore  esteblished  in  said 
cities.     [C.  L.  §  1755,  s»ib.  7(i. 

IJbmriM  in  cities,  |g  1360-1371. 

78-  Public  traffic.  To  regulate  or  prohibit  all  public  demonstrations  and 
procBHHions  which  interfei-e  with  public  traffic.    [C.  L.     1755,  sub.  77. 

79.  Indigent  dead.  To  provide  for  the  burial  of  the  indigent  dead,  and  to 
pay  the  expenses  thereof.    [0.  L.  §  1755,  sub.  78. 

SO.  Education.  To  authorize  the  taking  and  to  provide  for  the  safe  keep- 
in|t  aiitl  education,  for  such  periods  of  time  as  may  be  expedient,  of  all  children 
who  are  destitute  of  propei*  parental  care.    [C.  L.     1755,  sub.  KO. 

HI.  In£^»ection  of  liquor.  To  i-cgulate  the  inspection  of  malt,  vinous,  and 
^irititouH  liquorn.    [C.  L.  ^  17.55,  sub.  81*. 

52.  Street  tax.  To  provide  by  ordinance  for  the  annual  levy  and  collection 
of  a  street  tax  to  be  assessed  upon  the  property,  real  and  personal,  of  the  (Mty: 
which  tax.  if  levied  and  collected,  shall  l>e  in  lieu  of  the  tax  provided  for  in 
subdiWaioii  three  of  section  two  hundred  and  fifty-three.  Said  tax  shall  not 
in  any  one  year  exceed  one-half  of  one  ]>er  cent,  and  shall  lye  expended  for  the 
i^iening.  widening,  grading,  and  improving  of  the  streets,  sidewalks,  avennes, 
and  alleys  of  the  city.    [C.  L.  S  1755.  snb.  71»*. 

53.  Street  noises.  To  prevent  the  ringing  of  bells,  blowing  of  hoi-ns  and 
buglet*,  crying  of  gwds  by  auctioneei-s  and  others,  and  the  making  of  other  noises 
for  the  purpose  of  business,  amusement,  or  otherwise,  and  to  prevent  all  perform- 
ance»  and  devices  tending  to  the  collection  of  perstms  on  the  streets  or  sidewalks 
*rf  the  cit>-.    [C.  L.  §  1755,  sub.  HZ. 

H4.  Fastening  animate.  To  comi>el  persons  to  fasten  animals  attached  to 
vehiclet*  standing  or  remaining  in  the  streets.    [C.  L.  S  1755,  sub.  84. 

S-^.  Official  bonds  and  reports.  To  mjuire  all  municiiml  officei-s  and 
agentH  elected  or  appointed  to  give  bond  and  security  for  the  faitlifiil  perfonnauce 
tk  their  duties,  and  to  require  from  every  officer  of  the  city  at  any  time  a  reiK>rt 
in  detail  of  all  the  transactions  in  his  office,  oi-  any  matters  connected  thei-ewith. 
[i\  L.  if  1755,  sub.  86. 

Bnodw  of  officem,  J?  216-218. 


134 


CITIES— VIOLATIONS  OF  ORDINANCES. 


86.  Oreate  neoesBary  ofl&oes.  Preecribe  duties.  To  create  any  office 
that  may  be  deemed  necessary  for  the  good  government  of  the  city ;  to  regulate 
and  prescribe  the  powers,  duties,  and  compenaation  of  all  officera  of  the  city, 
except  as  otherwise  provided  by  law.    [C.  L.  §  1755,  sub.  87*. 

)Iayor  to  appoint  with  consent  of  council,  §  214.  to  hold  creAt«4l  offices,  §  326.  DutivK  and  powen 
ConipenHation  of  afflcen,  g  225.    Coanrilmen  not      of  officers  prescribed  by  ordinance,  g  227. 

87.  Licenses.  To  raise  revenues  by  levying  and  collecting  a  license  fee  or 
tax  on  any  private  coiporation  or  business  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance.  All  such  license  fees  and  taxes  shall  be  uniform 
in  rcHpect  to  the  cla^s  upon  which  they  ara  imposed.    [C.  L.  §  1755,  sub.  89. 

General  power  to  Mcvme,  §  206,  sub.  4.  38-41. 

K8.  Ordinances.  To  pass  all  ordinances  and  rules  and  make  all  regulations, 
not  repugnant  to  law.  ne<'es8ary  for  carrying  into  effect  or  discharging  all  powers 
and  duties  conferred  by  this  title,  and  such  as  shall  seem  necessarj"  and  proper  to 
provide  for  the  safety-,  and  preserve  the  health,  and  promote  the  prosperity', 
improve  the  morals,  peace,  good  order,  comfort,  and  convenience  of  the  city  and 
the  inhabitants  thereof,  and  for  the  protection  of  property  therein ;  and  to  enforce 
obedience  to  such  ordinances  with  such  fines  or  penalties  a-s  the  city  council  may 
deem  proper ;  provided,  that  the  punishment  for  any  offense  shall  be  by  fine  in 
any  sura  less  than  three  hundred  dollars,  or  by  imprisonment  not  to  exceed  six 
months,  or  by  both  such  fine  and  imprisonment.    [C.  L.  §  1755,  sub.  90*. 

A  municipal  corporation  has  power  to  paiw  an  eiiactment.  City  of  Eureka  v.  Wilson,  —  V.  — : 
ordinance  for  the  punishment  of  an  oSennc,  not-  48  F.  41.  Where  a  municipal  corporation  may  pro- 
wtthstanding  the  same  was  provided  a^ainHt  by  hibit  a  thing  altogether,  it  may  prohibit  it  con- 
general  law.  Ex  parte  Douglafw,  1  U.  lOH.  A  dty  ditionally,  and  confer  upon  Home  omcer  or  officent 
by-law  or  ordinance  ia  not  a  "known  law  of  the  power  to  det«miiue  wliether  a  fact  ur  atate  of 
land,"  but  a  soldier  who,  when  off  duty,  viola tra  things  exiatK  which  will  authorise  the  doing  of  it. 
it,  may  be  arrarted  In  the  act  and  rvatrained  by  Id.  A  mnuieipal  corporation  ongaged  in  the  dis- 
the  civil  authorities,  but  may  not  bo  tried  ana  tillation  of  spiritM  is  liable  to  the  U.  S.  for  the 
punished  by  them.  It  is  their  duty  to  deliver  revenue  tax  on  all  such  spirits  so  distilled,  even 
him,  on  demand,  to  the  military  authorities,  and  tliougb  the  acts  are  unauthurized  by  its  charter, 
the  duty  of  the  latter  to  enforec  the  law  miUtary  Salt  Lake  City  v.  HolltKtcr.  »  11.  200;  2  P.  SOD. 
against  lum.  Ex  parte  Bright,  1  U.  145.  An  AfBrmed,  IIH  U.  S.  856.  The  liability  of  fwrfon- 
ordinance  punishing  aiwiult  and  battery  under  itM  tions  on  contracta  ultra  vires  in  governed  by  a  differ, 
power  to  regulate  the  police,  or  creating  an  offense  ent  principle  fn>m  that  which  controls  a  municipal 
for  which  no  exprew  authority  is  given  in  its  corporation,  wliicb-seekstomakeitswantofauthor- 
charter,  is  void.  People  v.  Brown,  2  U.  462.  ity  to  engage  in  a  partic«larbuninesR  ashelter  from 
Where  an  ordinance  and  ait  act  of  the  legislatun'  the  tauuon  imposed  by  the  government  uu  such 
relate  to  the  same  suhject  matter,  the  ordinance  is  businessby  whomimcvercondticted.  Id.  Thecourt^ 
not  repealed  by  the  act  unless  repugnant  to  the  have  gone  n  long  way  toenaWe  parties  who  have 
latter,  itiuco  repeals  must  be  clear,  particularly  cif  parted  with  pntperty  on  the  faith  of  contracts  with 
spiH^ial  or  local  laws  or  ordinances.  Ogden  (Hty  v.  eorpoiatioiu  to  obtain  justice  by  recovery  of  the 
Hamer,  12  U.  337;  42  P.  1113.  An  ordinance  has  property  where  such  corporations  have  reinstcd  ou 
the  force  and  effect  in  favor  of  the  municipality  the  ground  that  such  contracts  were  ultra  vires, 
and  against  persons  bound  thereby,  of  a  legislative  Id. 

207.   Powers  to  be  enforced  by  ordinance.   AVhen  by  this  title  i>ower 

is  conferred  upon  the  city  council  to  do  and  perform  any  act  or  thing,  and  the 
mtuiner  of  exercising  the  same  is  not  specifically  pointed  out,  the  city  council 
may  provide  by  ordinan<'e  the  manner  and  details  necessar}-  for  the  full  exercipe 
of  such  power.  ■  [C.  L.  g  1813. 


Chapter  5. 

ACTIONS  FOR  VIOLATIONS  OF  0IlDrNANCE.S. 

208.  Actions  in  corx>orate  name.  All  actions  brought  to  recover  any 
fine  or  to  enforce  any  penalty  under  any  ordinance  of  any  city  shall  be  bronglit 
in  the  corporate  name  of  the  citj*  aa  plaintiff;  and  no  prosecution,  recoverj-,  or 
acquittal  for  the  violation  of  any  mxvh  ordinance  shall  constitute  a  defense  to  any 
other  prosecution  of  the  siime  person  for  any  otlier  violation  of  any  such  ordi- 
nance, although  the  different  <'auses  of  action  existed  at  the  same  time  aii<l  if 
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united  would  not  liave  exceeded  the  inriBdiction  of  a  jugtice  of  the  peace.  [C.  L, 
S  1756*. 

209.  Money  paid  into  treasury.  All  fines  and  forfeitures  for  the  viola- 
tion of  ordinances  and  all  money  collected  for  licenses  or  otherwit^e,  shall  be  paid 
into  the  treasury  of  the  corporation  at  such  timefl  and  in  such  manner  as  may  be 
prescribed  by  ordinance.    [C.  L.  §  1757. 

PHyment  iuto  trea«aT7,  2  843. 

210.  Pleading  and  imprisonment.  In  all  actions  for  the  violation  of 
any  ordinance,  it  shall  be  sufficient  if  the  complaint  refer  to  the  title  and  section 
of  the  onlinanoe  under  which  such  action  is  brought.  Any  person  upon  whom 
any  fine  or  penalty  shall  be  imposed,  may,  upon  the  order  of  the  court  before 
whom  the  conviction  is  had,  be  committ^  to  the  county  jail  or  the  city  prison, 
or  to  such  other  place  as  may  be  provided  by  the  city  for  the  incarceration  of 
offender}*  until  such  fine,  penalty,  and  costs  shall  l>e  fully  paid.    [C.  L.  S  1758*. 

211.  Imprisonment  at  labor.  The  city  council  shall  have  power  to 
provide  by  <irdinance  that  every  person  so  committed  shall  be  required  t-o  work 
for  the  eorjioration  at  such  labor  as  his  strength  will  permit,  not  exceeding  eight 
hours  each  working  day;  and  for  such  work  the  person  so  employed  shall  be 
Allowed  one  dollar  for  each  day's  work  on  account  of  such  fine  and  costs.  [G. 
L.  §  1759*. 

212.  Serving  process.  Arrests.  Any  constable  or  sheriff  of  a  county 
mav  ser\'e  any  procoss  or  make  any  arrest  authorized  to  be  made  by  any  city 
offiwr.    [C.  li.  §  1760. 

Powern  of  policemen,      244,  346, 


CHAPTER  6. 

OFFICERS— POWERS  AND  DUTIES. 

213.  Elective  officers.    Terms.    In  addition  to  the  mayor  and  city 

(tiuncilmen,  there  shall  be  elected  in  all  cities  of  the  state  a  city  i*ecorder,  a 

fitx  treasurer,  and  a  city  justice  of  the  peace ;  and  also  in  cities  of  the  first  and  of 

the  second  class,  a  city  attorney  and  a  city  auditor ;  and  in  cities  of  less  than 

twelve  thousand  inliabitants,  a  city  marshal.  All  elective  officers  shall  hold  their 

respective  offices  for  two  yeai"s  and  until  their  successors  are  elected  and  qualified. 

[('.  L.  §  1761*;  ^92,  p.  24*;  "94,  p.  12*;  '97,  p.  80. 

Agents,  emplovecK.  mA  attonu>yK  of  certain  cor-  Municipal  election,  ecneral  provitdonii,  ^  887-891. 
iwntinns  inellgihle  to  office.   Con.  art.  12,  sec.  17.     ReiciirtTation  for  mUnicipBl  election,  g  816. 

214.  Appointive  officers.  The  mayor,  by  and  with  the  advice  and  con- 
!*nt  of  the  council,  may  appoint  all  such  offieei-s  and  agents  as  may  be  provided 
for  bylaw  or  ordinance,  and,  in  like  manner,  fill  all  vacancies  among  the  same, 
t-nvpt  as  othei-wise  provided  by  law.    [C.  L.  4^  17fi3*;  '92.  p.  17*. 

CtiUQcil  may  trentp  ofiiu^s,  ^  206,  »iib.  86.    Appointment  of  tipecial  police  by  nunihal,  J  348. 

215.  Id.  Terms.  Except  as  otherwise  provided  by  law,  the  terra  of  office 
of  ail  appointive  officers  sliall  be  until  the  municipal  election  next  following  their 
appcantment  and  until  their  succesaors  are  duly  appointed  and  qualified,  unle^ 
!<Kmer  removed  by  the  mayor  with  the  concun-ence  of  the  majority  of  the  mem- 
bers of  the  cifcv  council,  or  hv  the  city  counril  with  the  concurrence  of  the  mayor. 
[C.  L.  S  17U4*. 

Termit  of  appoiiittve  officcrK,  §  888.  xoctiun  818,  C.  L.  1888,  appoiutivc  officoiH  can  only 

The  power  of  removal  of  appointive  olUcon  kx-  he  reniovetl  the  council  for  cauHO  and  after  hear- 
iMK  a  Hoand  and  necosnary  rule  an  inddent  to  the  ins-  Id.  Under  the  lawK  of  1892.  p.  17,  authorixhi); 
power  of  appointment  nnleas  restricted  by  eonstitu-  the  mayor  of  Halt  Lake  Wty  to  appoint  all  offi- 
tMoal  provisioiiK  or  statutory  regnlatioiu.  People,  cere  theretofore  appointed  by  the  eoiiueil,  the 
irl.  SCarphy,  v.  McAIlifiter,  10  V.  357;  37  P.  578.  mayor  has  no  power  of  removal.  Id.  Under  sec- 
Thefeiiirtatareinsyplftcethepowerofappoiiitmeut  tion  1764,  C.  L.  1888,  tlie  term  of  an  appointive 
in  oDe  penwn  or  body  of  pcraons,  and  the  power  of  officer  expires  whether  a  Hoccratiur  is  appointed  or 
rpotoi-al  io  another  peiwon  or  body  of  persons,  and  not.  State,  ex  rel.  Weber,  v.  Beardsdey.  IS  V.  508; 
tbU  n  a  riKfatful  subject  of  leKislatinn.  Id.  i:nder     45  P.  569. 
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216.  Oath.  Bond.  All  officere  of  any  city,  whether  elected  or  appointed, 
shall,  before  they  enter  upon  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  constitutional  oath  of  office;  and  every  such  officer  sliall,  before  enters 
ing  upon  the  duties  of  his  office,  execute  a  bond  with  good  and  sufficient  sureties, 
to  be  approved  by  the  mayor,  payable  to  the  citj-  in  such  penal  sum  as  may.  by 
resolution  or  oi*dinanee,  l>e  directed,  conditioned  for  the  faithful  performance  of 
the  duties  of  his  office,  and  the  payment  of  all  moneys  received  by  such  officer 
accoxxling  to  law  and  the  ordinances  of  said  city ;  provided,  that  the  bond  of  the 
maj'or  shall  be  approved  by  the  city  council;  provided  farther,  that  the  treas- 
urer's bond  shall  be  fixed  at  a  sum  not  less  than  the  amount  of  the  whole  tax  for 
the  (!nTTe]it  year.    [C.  L.  ^  1765*. 

Bonds  of  officfnt  generally,  '0.  lC8-2-168(i.    Bombt  of  dty  offieere,  i  206,  aub.  85. 

217.  Bonds  of  first  officers.  Whenever  the  inhabitants  of  any  territory 
incoi-porated  under  this  title,  the  officiei-s  first  electe<l  shall  give  bonds  as  men- 
tioned in  the  preceding  section,  in  the  penal  sum  of  not  less  than  five  hundred 
dollars,  such  bonds  to  remain  in  force  until  the  passage  of  ordinances  or  resolu- 
tions by  the  council  of  such  corporation  providing  for  the  giving  of  bonds  by  said 
officers,    [r.  L.  §  1766. 

218.  Additional  bonds.  The  city  council  may  at  any  time  i"e<luire  fur- 
ther and  additional  bonds  of  all  officers  elected  and  appointed.  All  bonds  given 
by  the  officers  of  any  city  shall  be  filed  with  the  recorder,  except  the  bond  of  the 
recorder,  which  shall  be  filed  with  the  treasurer.    [C.  L.  §  1767*. 

219.  Malconduct.  In  case  the  mayor  or  any  municipial  officer  shall,  at 
any  time,  wilfully  omit  the  performance  of  any  duty,  or  wilfully  and  corruptly 
be  guilty  of  oppression,  malconduct,  or  misfeasance  in  office,  he  shall  be  liable  to 
indictment,  and,  on  conviction  thereof,  fined  in  a  sum  not  exceeding  one  thou- 
sand dollars,  and  the  court  under  which  such  conviction  shall  be  had  shall  rater 
an  order  i-emoving  such  officer  from  office;  nor  shall  he  be  eligible  to  any  muni- 
cipal office  thereafter.    [C.  L.  §  1741*. 

220.  Delivery  to  successor.  Everj'  officer  of  the  city  shall,  within  five 
days  after  notification  and  request,  deliver  to  his  successor  in  office  all  properties, 
books,  and  effects  of  every  description  in  liis  possession  belonging  to  the  city  or 
appertoining  to  his  said  office;  and  upon  his  refu.sal  to  do  so,  shall  be  liable  for 
all  damages  caused  therebv  and  to  such  penalty  as  may  be  by  ordinance  pre- 
scribed.   [C.  L.  §  1768.  ' 

221.  Who  eligible  to  office.  No  person  shall  be  eligible  to  any  office 
who  is  not  a  qualified  elector  of  the  city;  nor  shall  any  pers<m  be  eligible  to  any 
office  who  is  a  defaulter  to  the  corporation.    [C.  L.  §  1769. 

222.  Officer  not  to  be  interested  in  contract.  No  officer  shall  be 
directly  or  indirectly  interested  in  any  conti-act,  work,  or  business  of  the  city,  or  in 
the  sale  of  any  article,  the  expense,  price  or  consideration  of  which  is  paid  from 
the  treasury,  or  by  any  assessment  levied  by  any  act  or  ordinance,  nor  in  the 
purchase  of  any  real  estate  or  any  other  property  belonging  to  the  corporation  or 
which  shall  be  held  for  taxes,  or  assessments,  or  by  virtue  of  legal  pi-ocess.  at  the 
suit  of  said  coi-poration,  mayor,  or  other  officer  of  the  citj'.    [C.  L.  S  1770. 

223.  Id.  Bribery.  Penalty.  Any  officer  of  the  city  or  member  of  the 
city  council  who  shall  by  himself  or  agent  become  a  party  to  or  in  any  way 
interested  in  any  contra*'t  work  or  letting,  under  the  authori^'  of  the  cit}'.  or  who 
shall  either  dii-ectly  or  indirectly  by  himself  oi-  another  accept  <>:•  i-eceive  any 
uable  consideration  or  promise  for  his  influence  or  vote,  shall  be  fined  in  any  sum 
not  exceeding  one  thousand  dollars,  one-half  of  which  shall  go  to  the  informer 
and  the  balance  be  paid  into  the  city  treasury  by  the  officer  collecting  or  i-eceiviBp 
the  same,  and  the  said  contract  shall  be  null  and  void. 

224.  Holding  more  than  one  office.   In  cities  of  the  first  and  of  the 
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:««cond  elarai,  no  mayor,  councilmAn,  recoi'der,  or  treaaurer  Rhall  liokl  any  other 
oiBre  under  the  city  government  during  hLs  term  of  office.    [C.  L.  §  1771. 

225.   Compensation.   All  officers  of  any  city  shall  receive  such  compensa- 
I    tion  at*  may  be  fixetl  by  ordinance,  but  the  compensation  of  any  of  such  offioei"s 
shall  not  be  increased  or  diniinished  to  take  effect  during  the  time  for  wliich  anj* 
sach  officer  wa«  elected  or  appointed.    [('.  L.  g  1772*. 

I       ('•mpemirinn  of  offinnt,  i  206,  nab.  86.   To  bp  paid  fixed  telarics,  Con.  art.  21,  bpc.  1. 

■  226.    Councilman  not  to  hold  created  office.   No  memlwi-  of  Huy  city 

■  founcil  shall  hold  or  be  appointed  to  any  <)ffiee  which  shall  have  been  created,  or 
>  the  rtalarj'  or  emoluments  of  which  shall  have  been  increased  while  he  wa.s  a 
I    meiuber.  daring  the  term  for  which  he  was  eJ&'ted  and  for  one  year  after  the 

npinition  of  such  term.    [(.*.  L.  §  299. 

j        227.   Defining  duties  of  of9.cers.   The  duties,  powers,  and  privilegeR  of 
I    all  officent  in  any  w&y  connected  with  the  Qity  goveinment  not  herein  defined  shall 
be  defined  by  the  city  council  and  the  defining  by  this  title  of  the  duties  of  city 
offi<-eiv.  .shall  not  preclude  the  city  council  from  defining  by  ordinance  further  and 
additional  duties  to  be  performe<l  by  any  auch  officer.    [C.  L.  §  1814*. 
PiMrrilring  powers,  etc.,  §  206.  sub.  86. 


228.  Office,  where.  Keep  records.  Certify  copies.  The  city 
recorder  shall  keep  his  office  at  the  place  of  meeting  of  the  city  council,  or  some 
other  place  convenient  thereto,  as  the  council  may  direct.  He  shall  keep  the  cor- 
porate seal  and  all  papers  and  records  of  the  city,  and  keep  a  record  of  the  proceed- 
ingNof  the  city  council,  whose  meetings  it  shall  be  his  duty  to  attend.  Copies  of  all 
papent  filed  in  his  office,  and  transcripts  from  all  records  of  the  city  council  certi- 
fied In'  him^  under  the  corporate  seal,  shall  be  evidence  in  all  courts,  as  if  the 
oriffinal  were  produced.    [C\  L.  ^  1773*. 

229.  Countersign  contracts.  He  shall  countersign  all  contract^}  made 
in  behalf  of  the  citj*.  and  everj-  contract  made  in  l>ehalf  of  the  city  or  to  which 
the  city  i.M  a  party  shall  be  void  unions  signed  by  the  recorder.    [C.  L.  §  1774*. 

230.  Duties  in  relation  to  finance.  City  auditor.  The  city  auditor, 
in  cities  having  an  auditor,  and  in  all  other  cases  the  city  recorder,  shaJl  draw 
and  eoimter«igh  all  ordertt  upon  the  treasurer  in  pursuance  of  any  order  or  reso- 
lataon  of  the  city  council,  and  keep  a  full  and  accurate  account  -thereof  in  books 
provided  for  that  purpose:  shall  make  to  the  city  council  from  time  to  time, 
upon  the  ortler  of  the  council,  reimrts  of  the  financial  condition  of  the  city; 
fhall  make  and  keep  a  list  of  outstanding  Wids.  to  whom  issued,  for  what  pur- 
[lose.  when  and  where  payable,  and  the  rate  of  interest  they  respectively  bear, 
and  recommend  such  action  to  the  city  council  as  shall  secure  the  payment  of 
the  prineifial  and  interest  of  such  Ixinds:  shall  report  annually,  on  or  l)cfore  the 
first  day  of  June,  to  the  city  ctmncil.  an  estimate  of  the  expenses  of  the  city  and 
of  the  revenue  necesaaiy  to  l>e  raised  for  the  current  year;  shall  keep  regular 
ttooks  of  account  in  which  he  shall  enter  all  indebtedness  of  the  city,  and  which 
rfiall  at  all  times  show  the  financial  condition  of  the  city,  the  amount  of  bonds, 
orders,  wrtificates.  or  other  evidences  of  indebtedness  issued  by  the  citj-  council, 
the  amount  of  all  Ixjuds,  orders,  certificates,  or  other  evidences  of  indcbte<lnes« 
which  have  l>een  redeemed,  and  the  amount  of  each  outstanding;  shall  keep 
accounts  with  all  m-eiving  and  disbursing  officers  of  the  city,  showing  the 
amonnt  they  have  i-eceived  from  the  diflterent  sources  of  revenue  and  the  amount 
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which  they  have  disbursed  under  the  direction  of  the  city  council ;  shall  examine 
all  reports,  books,  papers,  vouchers,  and  acconnts  of  the  city  treasurer;  diall 
audit  all  olaims  and  demands  against  the  city  before  they  are  allowed  by  the 
city  .council ;  and  shall  keep  a  record  of  claims  presented  and  the  action  of  the 
council  thereon ;  shall  keep  a  book  pi-operly  indexed  in  which  he  shall  enter  all 
contracts,  which  book  shall  be  open  to  the  inspection  of  all  persons  interest-ed: 
and  shall  perform  such  other  duties  as  the  city  council  mav  provide  bv  ordi- 
nance. [C.  L.  S§  1773-1:*. 
Shall  certify  bonds  and  warrantB,  ^3  146-1^. 

231.  Annual  financial  statement.  The  city  auditor,  in  cities  having 
an  auditor,  and  in  all  other  cases,  the  city  recoi-der,  shall  prepare  and  publish, 
on  or  before  the  first  Monday  in  July  of  each  year,  in  some  newspai>er  having 
a  general  circulation  in  the  city,  a  detailed  statement  of  the  financial  condition  of 
the  city,  and  of  all  receipts  and  expenditures  for  tlie  previous  year,  ending  June 
thirtieth,  showing: 

1.  The  total  receipts  <»f  the  city,  stating  particularly  the  soui-ce  of  each 
portion  of  the  revenue. 

2.  The  amount  of  cash  on  lAnd  at  the  date  of  the  last'  report. 

3.  The  amount  of  sinking  fimd.  and  how  invested. 

4.  The  number,  date,  and  amount  of  every  lx)ud  issued  or  retleemed  and  the 
amount  received  or  paid  therefor. 

5.  The  indebtedness  of  the  city,  fimded  and  floating,  stating  the  amount  of 
each  class  and  the  I'ate  of  interest  borne  by  such  indebtedness  or  any  part  the-reof . 

6.  The  amount  of  cash  in  the  city  treasury  and  in  its. several  funds. 

7.  Each  warrant  issued,  to  whom,  and  on  what  account;  provided,  that  if 
moi-e  than  one  warrant  has  been  issued  to  one  individual  on  the  same  account 
during  the  year,  the  aggregate  amount  only  need  be  shown.    [C.  L.  §  1774*. 


Chapter  8. 

CITY  TREASURER. 

232.  Duties,  generally.  The  city  treasurer  shall  receive  all  money 
behmging  to  the  city,  including  all  taxes,  licenses,  and  fines,  and  keep  an  accurate 
and  detailed  account  thereof,  in  such  a  manner  a-s  provided  in  this  title,  or  as  the  city 
council  from  time  to  time  may  by  ordinance  dii-ect,  and  he  shall  ct)ilect  spet^ial 
taxes  and  assessments  as  provided  b}'  law  and  oi-dinance.  lie  shall  make  a  set- 
tlement with  the  recoi'der  or  auditor,  as  the  council  may  direct,  at  the  end  of 
every  month,  and  turn  over  all  warrants,  intei*est  coupons,  bonds,  or  other  evi- 
dence of  the  indebtedness  of  the  city,  wliich  may  have  been  redeemed  by  him 
during  the  month,  taking  the  recei]>ts  of  the  i-ccorder  or  auditor  tliei-efor,  and  all 
such  warrants,  orders,  or  other  evidence  of  indebtedness  sliall  be  canceled  by  him 
and  have  written  or  stamped  thereon  the  date  of  tlieir  jiayment  or  redemption. 
[C.  L.  §  177(i*. 

233.  Payments.  He  shall  \ysLy  no  money  out  save  upon  lawful  wan-ant, 
except  bonds  and  intei-est  coupons,  which  when  due  may  be  paid  upon  pi-esent'O- 
tion.  or  in  case  the  same  are  payable  at  some  other  ]>lace,  then  the  money  for 
their  redemption  shall  be  sent  to  the  place  where  they  are  i)a.\-able  in  time  to  meet 
sm'h  payment  when  due.    [C.  L.  ^  1777*. 

234.  Warrants  paid  in  order.  All  warrants  shall  U-  paid  in  the  (nxler 
in  which  they  shall  be  presented,  and  the  treasurer  sliall  not-c  upon  the  back  of 
each  wan-ant  presented  to  him,  the  date  of  such  presentation,  and  when  payment  is 
made,  the  date  of  such  payment;  provided,  that  any  wan-ant  shall  be  paid  >>y 
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the  Trrasurer  in  case  a  sufficient  ftinoiint  of  money  shall  remain  in  the  ti-easury  to 
pay  all  warrants  issued  previous  to  such  warrant.    [C.  L.  §  1778. 

235.  Receipts.  The  treasurer  shall  give  everj'  person  paying  money  to 
the  city  treasury-  a  receipt  therefor,  8pe<'if>'ing  the  date  of  payment  and  upon  what 
account  paid;  and  he  shall  also  file  the  duplicate  of  such  receipt  with  the  auditor 
or  reconfer  as  the  coiuicil  may  dire<'t  at  the  date  of  his  monthly  report.    [C.  L. 


236.  Public  money  to  be  kept  separate.  Tlie  treasurer  shall  keep  all 
money  l)elonging  to  the  city  separate  and  distinct  from  his  own  money.  When- 
ever it  shall  ap{)ear  to  the  mayor  that  the  treasurer  is  making  profit  out  of  public 
money  or  using  the  same  for  any  purpose  not  authorizefl  hy  law,  he  sh^l  sus- 
pend him  from  office,  and  upon  his  <-(m\iction  for  snch  offense  his  office  shall 
become  vacant.    [C.  L.  S  17H0*. 

237.  Reports.  Registry  of  warrants.  The  ti-easurer  shall  report  to  the 
dty  coimcil  at  such  times  as  may  l)e  prescnl)ed  by  ordinance,  giving  a  fxUl  and 
detailed  account  of  all  i*eceiptf4  and  expenditures  since  his  last  report,  and  the 
state  of  the  treasurj-.  He  shall  also  keep  a  registry  of  all  warrants  redeemed  and 
paid  during  the  year,  dmrribing  swh  warrants,  their  date,  amount,  number,  the 
fund  from  which  paid,  and  the  person  to  whom  paid,  specif^dng  also  the  time  of 
payment.  And  all  such  warrants  shall  be  examined  by  the  city  council  at  the 
lime  of  making  such  repoi-t.    [C.  L.  1781. 

238.  Special  funds.  All  moneys  on  any  special  assessment  shall  be  held 
by  the  treaHurer  as  a  special  fund,  to  be  applieil  to  the  payment  of  the  improve- 
ment for  which  the  assessment  was  made,  and  said  money  shall  be  used  for  no 
other  pui*pose  whatever.    [C.  L.  §  1782.  . 


239.  Jurisdiction.  The  city  justice  of  the  pea<'e  shall  have  exclusive 
original  jurisdiction  of  ciiscs  arising  under  or  by  reas(m  of  the  violation  of  any 
citj-  ordinance,  and  shall  have  the  same  powers  and  jurisdiction  as  justices  of  the 
peace  in  all  other  actions,  civil  and  criminal.    [C.  L.  ^  17iM)*;  'i>2,  p.  24*. 

Limiutifin  on  puuiithinpnt  under  ordinances,  1 206,  imb.  88. 

240.  Practice.  Appeals.  The  rules  of  practice  and  mode  of  procwiui-e 
in  a  cit^-  justice's  court  shall  l)c  the  same  as  are  or  may  1)C  prcscrilwd  by  law  for 
juatic<*s'  courts  in  like  cases,  except  as  herein  otherwise  expressly  provided. 
From  all  final  judgments  of  a  city  justice's  court  an  appeal  may  be  taken  by 
either  jiarty  in  a  civil  case,  or  by  the  defendant  in  a  criminal  case,  to  the  district 
court  of  the  county,  in  the  manner  provided  by  law  for  appeals  from  justices' 
wurtH  in  similar  cases.    [V.  L.  S  17tM)*:  '{Y2,  p.  24. 

ApiM-al.  a  sieo-sifu. 

241.  Jury  trial.  All  a<'ti(nis  lx>fore  a  city  justice  arising  under  the  city 
itrdinances  shall  Ix'  tried  and  determined  by  such  justice  without  the  intervention 
of  a  jnrj".  except  in  cases  where  imin-isonment  for  a  longer  period  than  thirty 
days  is  niatlc  a  part  of  the  penalty,  or  where  the  maximum  fine  may  exceed  fiftj' 
doilai-s.-  The  defendant  shall  demand  a  tnal  b3'  jur>-  before  the  commencement 
of  the  trial,  and  when  such  a  demand  shall  lie  made  a  jury  shall  \k  inijUineled 
in  the  same  manner  as  provided  for  the  impaneling  of  a  jury  in  other  justii-es' 

TOUrtS- 
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242.  Vaoanoy.  Disqualification.  Salary.  If  a  vacancy  shall  oc-cur 
in  the  office  of  a  city  justice,  the  mayor,  by  and  with  the  consent  of  the  city  coun- 
cil, shall  forthwith  fill  such  vacancy  by  appointment  for  the  unexpired  t'Orm. 
The  person  so  appointed  shall  qualify  in  the  same  manner  as  a  cit^'  justice,  and 
shall  have  and  exercise  all  the  powers  eonfen-ed  by  law  upon  such  city  justice. 
In  case  any  city  justice  shall  for  any  reason  \x'  unable  or  disqualified  to  perform 
the  duties  of  his  office  or  shall  be  absent,  the  mayor  shall  appoint  some  other 
justice  of  the  peace  residing  within  the  county  to  act  as  city  justice  of  the  peace 
pro  tern.,  and  he  shall  have  the  powers  and  disc  liaise  the  duties  of  such  vity 
justice  during  the  existence  of  su<^  disability  or  absence  only,  in  the  same  man- 
ner and  to  the  same  extent  as  the  city  justice  might  have  done.  The  city  justice 
shall  receive  such  salary  for  his  services  while  exereising  jurisdiction  under  the 
ordinances  and  by-laws  of  the  city  as  may  be  prescribed  by  ordinance.  ['92.  p. 
25*;  '94,  p.  12*. 

May  be  paid  a  salaiy]  C'oii.  art.  21,  sec.  1. 

243.  Fines.  All  fines,  penalties,  and  forfeitui-es  for  the  violation  of  any 
city  ordinance  shall  be  paid  by  the  officer  i%ceiving  the  same  to  the  ci^'  treasurer. 
[C.  L.  §§  1757*,  1816*. 

Payment  into  treasury,  §  209. 

244.  Warrants,  to  whom  issued.  All  warranty  issued  by  the  city  jus- 
tice for  the  violation  of  any  general  law  of  the  state  or  oi'dinance  of  the  city  shall 
run  to  the  sheriff  or  any  constable  of  the  coiintv.  or  to  the  marshal  or  any  police- 
man of  the  city.    [C.  L.  §  1794. 

Anthori^  to  sheriff  or  constable  to  serve  procew,  ^  2Ifi. 


245.  Chief  of  police.  Duties.  The  chief  of  police  sliall  in  the  discharge 
of  his  duties  have  like  powers,  and  be  subject  to  like  I'esponsibilty  as  sheriffs  aud 
constables  in  similar  cases;  and  he  shall  suppress  riots,  disturbsnces,  and  breaches 
of  the  peace,  and  apprehend  all  pei-sons  committing  any  offense  a^inst  the  laws  of 
the  state  or  the  ordinances  of  the  city.  And  at  all  times  be  shall  diligently 
and  faithfully  discharge  his  duties  and  enforce  all  ordinances  and  i-egulations  of 
the  city  for  the  preservation  of  peace  nrn\  good  oi-dei-.  and  the  protection  of  the 
rights  and  property  of  all  pei-sous.    [C.  L.  §  179.'!*:  '94.  p.  41*. 

It  is  the  right  of  the  military  authorities  to  sta-  police  act  recently  repealed,  see  Eslingor  v.  Pratt, 
tion  a  urovost  guard  in  a  city  to  arrest  any  soldier  —  U.  — ;  46  P.  7^   tJilhort  v.  Board  of  P.  and  F. 
who  snail  violate  any  city  oidiiiance.    Ex  parte  Oirn'm,  11  U.  37S;  40  P.  '2S4.    Pratt  v.  Oom'nt,  tie- 
Bright,  1  U.  145.   For  decisions  concerning  the  cided  June  14,  1887. 
power  and  method  of  removal  under  the  flre  and 

246.  Police  officers.  Powers  and  duties.  All  police  officers  of  any 
city  shall  possess  the  powers  conferred  upon  constables  by  law.  They  shall  executV 
and  serve  all  waiTants,  process,  commitments,  and  all  writs  whatsoever,  issue*! 
by  the  city  justiee  of  the  peace.  It  shall  be  the  duty  of  the  police  force  in  any 
city  at  all  times  to  preserve  the  public  peace,  prevent  crime,  detect  aud  an-est 
offenders,  suppress  riots,  protect  persous  and  pi-operty.  i-emove  nuisances  exist- 
ing in  the  public  streets,  roads,  and  highways,  enforce  eveiy  law  i-elating  to  the 
suppression  of  offenses,  and  perfonn  all  duties  enjoined  uixni  them  bv  ordinance. 
[C.  L.  ^  179.5*. 

247.  Id.  Arrests,  The  several  mcmlwrs  of  the  iwlice  force  .'ihall  have 
power  and  authority  without  process  to  arrest  and  take  into  custody  any  i>crHon 
w^ho  shall  commit  or  threaten  or  attempt  to  commit  in  the  presence  of  such 
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:  (rfBcer.  or  within  hiB  view,  any  breach  of  the  peace  or  any  offense  directly  prohib- 
!   ited  by  the  laws  of  this  state  or  by  any  ordinance.    [C.  L.  §  1796. 

248.  Marshal.  Duties.  In  cities  of  less  than  twelve  thousand  inhabit- 
ante,  the  marshal  shall  be  ex  officio  chief  of  police  and  shall  perform  the  duties 
and  exercise  the  authority  thereof.  He  shall,  under  the  direction  of  the  council, 
direct  and  control  the  police  of  the  city,  and  whenever  the  interests  of  the  citj' 
deoumd,  by  and  with  the  oonfient  of  the  mayor,  appoint  such  number  of  special 

'  policemen  as  may  be  required,  and  perform  such  other  duties  as  may  be  pre- 
flcribed  by  ordinance.    [C.  L.  §  1793*;  '94,  p.  41*. 

Geoenl  ftppointiTc  power  in  cities,  §  214. 

249.  Bail  commissioners.  The  mayor  of  any  city  in  this  state  may,  by 
and  with  the  consent  of  the  city  council,  appoint  from  among  the  officers  and 
men  in  the  police  department  of  said  city,  one  or  more  discreet  persons  to  be 

'  known  as  bail  oommissioners,  who  shall  have  and  exercise  all  the  powers  which 
i  are  nov  or  hereafter  may  be  confmed  by  law  upon  justices  of  the  peace  in 
;  reflect  ot  fixing  the  bail  of  persons  arrested  for  misdemeanors  under  the  laws  of 
i  this  state  or  for  violation  of  the  city  ordinances,  and  taking  and  approving  the 
same;  provided,  that  any  person  who  has  been  ordered  by  any  such  bail  commis- 
soner  to  give  bail,  may  deposit  the  amount  thereof  in  money  with  such  bail 
oommiBsioner.     ['96,  p.  309. 

I  250.  Id.  Oath,  and  bond.  Commissioners  appointed  under  this  title 
shall  serve  at  the  pleasure  of  the  ma^or.  They  shall  receive  no  compensation,  and 
before  entering  upon  their  duties  as  such  commissioners,  shaU  take  and  subscribe 
an  oath  to  faithfully  and  impartially  dischai^e  the  duties  of  their  office,  and  shall 
give  bond  to  the  city  wherein  they  are  appointed  with  two  good  and  sufficient 
snreties,  in  the  sum  of  twenty-five  hundred  dollars,  conditioned  for  the  faithful 
performance  of  their  duties  as  such  commissioners,  and  that  they  will  well  and 
truly  account  for  and  turn  over  to  the  treasurer  of  their  respective  cities  or 
eoQDties,  as  the  case  may  require,  at  such  times  as  may  be  designate<l  by  the 
city  council,  sll  moneys,  bonds,  property,  and  records  coming  into  their  hands  as 
sQch  commissionera,  and  that  at  the  racpiralion  of  their  term  of  office,  they  will 
surrender  and  turn  over  as  aforesaid  all  funds,  bonds,  property,  papers,  and 
records  pertaining  to  their  respective  offices,  then  in  their  hands.  Suit  upon 
any  such  bond  may  be  brought  by  any  county,  city,  or  person  injured.  ['96,  pp. 
309-10*. 

251.  Id.  Filing.  The  oaths  of  office  and  bonds  of  said  commissioners 
shall  be  filed  with  the  city  recorders  of  their  respective  cities.    ['96,  p.  310. 


252.  Fiscal  year.  The  fiscal  year  of  cities  shall  commence  on  the  first  day 
<rf  January.    [C.  L.  §  1797*. 

Con.  ut  13,  sec.  1. 

253.  AnTiiiftl  tax.  During  the  month  of  July  of  each  year,  the  city  council , 
at  a  r^lar  meeting  thereof,  shall,  by  ordinance  or  resolution,  levy  on  the  real  and 
personal  property  within  the  dty  made  taxable  by  law: 

1.  Xot  to  exceed  five  mills  on  the  dollar  to  defray  contingent  expenses. 

2.  Xot  to  exceed  ten  mills  on  the  dollar  to  purchase  water  sources,  streams, 
4Dd  the  land  upon  which  said  streams  are  appropriated,  and  canals;  to  construct 
water  works,  and  to  supply  wat«r  for  irrigation  and  other  purposes. 

3.  Not  to  exceed  five  mills  on  the  dollar  to  open,  improve,  and  repair  the 
"Ms  and  udewalks. 
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4. 

drains. 
5. 

electric 


Not  to  exceed  five  mills  on  the  dollar  to  construct  and  repair  sewers  and 


Xot  to  exceed  ten  mills  on  the  dollar  to  construct  and  maintain  gas  works, 
liglit  works,  telephone  lines,  sti'eet  railways,  or  bath  houses.    [C.  L. 
§  1798*;  '92,  p.  74*. 

Power  Ui  levy  taxes,  2  306,  sub.  3. 


Street  tax,  § 

206,  Bub.  82.  Li(.'«neK'  tax,  g  206,  sub.  87.  Legiiila- 
tore  not  to  levy  tax  Tor  city  purposes,  Oon.  art.  13, 
sec.  5.  Poll  tax,  1 1743.  Specinl  taxes  generally, 
Is  255-282.    Special  or  local  taxes  for  water,  §  270. 

Where  defendant  lived  on  a  farm  outside  the  city, 
and  beyond  the  benefit  of  municipal  expenditures, 
an  act  of  the  legislature  snl^ecting  his  property  to 
monidpal  taxation  was  not  Tightftil  logidation, 
and  was  in  violation  of  the  coustatutlon  of  the  U.  S., 
amendment  6,  providing  that  private  property 
shall  not  be  taken  for  public  unc  without  just  com- 
pensation. People  V.  Danit'lH,  6  U.  288  ;  23  P.  I5fl. 
A  municipal  oorporution  n'hich  is  a  Hmall  village, 
but  having  extensive  limits,  cannot  tax  fanning 
lands  for  municipal  purposes  lying  witbin  the  uor> 


poiate  limits,  but  outside  of  the  platted  portion  of 
the  city,  and  so  far  removed  from  tlie  settled  por- 
tion of  the  city  that  the  owner  will  reeeive  no 
benefits  from  the  municipal  govcniment,  affirm- 
ing Territory  t.  Daniels,  6  IT.  288.  Ellison  v.  Un- 
ford,  7  U.  166;  25  P.  744.  In  a  snit  brought  to 
recover  the  value  of  property  seined  for  citj-  taxes 
upon  lands  situated  one  mile  away  from  the 
putted  wntion  of  the  city,  but  where  a  Klraet 
exteudud  past  the  landj  u^n  which  work  had  been- 
dune  as  far  a.s  the  plaintifTs  premises,  where  the 
plaintiff  had  cigoyed  police  protection  and  some 
municipal  bttnents ;  h^lil,  that  this  land  was  subjoet 
to  city  taxation,  distinguishing  tiiis  imae  from  IW- 
plc  v.  Daniels,  6  U.  290.  Cook  v.  ('randall.  7  I'. 
314:  26  P.  927. 


254.   Certification  of  levy.   The  citj'  recorder  shall  certify  the  ordinance 

or  reeolution  making  the  levy  to  the  county  auditor  or  clerk,  as  the  case  may  be. 
immediately  after  the  passage  of  the  same.    ['92,  p.  74*. 


Chapter  12. 
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255.  Local  improvements.  The  city  council  of  each  city  in  the  state 
of  Utah,  shall  have  the  following  powerB:  To  lay  out,  establish,  open,  alter, 
extend,  widen,  and  improve  streets,  alleys,  avenues,  sidewalks,  pai-ks,  and  public 
grounds,  and  vacate  the  sam«{;  and  to  grade,  curb  and  gutter,  park  and  beautify, 
or  otherwise  improve  and  keep  in  good  repair,  or  cause  the  same  to  be  done  in 
any  manner  it  may  deem  pi-oper,  any  park,  street,  avenue,  or  alley  withlu  the 
limits  of  the  cit^-;  and  may  grade  partially  or  to  the  established  grade  or  park,  or 
otherwise  improve  any  part  of  any  street,  avenue,  or  alley;  and  may  also  (in- 
struct and  repair,  or  cause  and  compel  the  construction  and  I'epair  of  sidewalks  in 
such  city,  of  such  material  and  in  such  manner  as  it  mav  deem  proper.  ['90. 
pp.  54-5*. 

Power  to  eiitaMi.-ih  and  improve  streets,  etc.,  ^  206,  sub.  K. 

256.  Special  taxes.  Ordinary  repairs.  Paving  districts.  To 

defray  or  cause  to  be  defrayed  the  cost  and  expense  of  siu^h  improvements  or  any 
of  them,  the  city  couiicil  shall  have  power  and  authority  to  levy  and  collert 
special  taxes  and  a.s.ses.smentK  upon  the  blocks,  lots,  or  jmrts  thereof,  and  pieces 
of  ground  adjacent  to  or  abutting  upon  the  street,  avenue,  alley,  or  sidew'alk  thuf 
in  whole  or  in  pai"t  oi)ened,  widenetl,  curbed  and  gutteretl.  graded,  parked, 
extended,  constructed,  or  otherwise  iniprovetl  or  i-ei>aire(l,  or  which  may  be  eq)ec- 
ially  Ijencfitcd  by  any  of  said  improvements;  provided,  that  the  alwve  provisions 
shall  not  apply  to  ordinarj'  repairs  of  streetw  or  alleys.  an<l  that  one-half  of  the 
fflcpense  of  bringing  sti'eetH,  avenues,  alleys,  or  parts  thei^of  to  tlie  established 
grade  shall  l)e  {Uiid  out  of  the  general  fund  of  the  city;  and  su<>h  council  shall 
have  powei-  to  pave,  repave.  or  maca*lamize  any  street  or  alley,  or  part  tliereof  in 
the  city,  and  for  that  pui-jiose  to  (Tcate  suitable  paving  districts,  which  shall  l« 
consecutively  numbered,  such  work  to  l)e  done  under  contract.    ['90.  p.  55*. 

The  legislatare  has  no  power  to  levy  or  author-  for  otlior  like  purposcit,  but  Btn>ct  sprinkling,  iiot 

ize  a  municipality  to  levy  a  l<K.-a1  tax  for  eeueral  being  included  in  the  enumeration,  and  not  nebV 

pufpuses.  Bromley  v.  Reynolds,  2  IT.  ifgs.  Where  a  a  "like  purpose"  to  those  enumerated,  is  esclndrdi 

city  has  power  to  levy  taxes  by  local  asseasment  for  and  a  local  tax  levy  to  provide  for  street  imrink' 

oertwn  purposes,  pcrmauent  in  their  nature,  and  ling  is  void.  Fcttit  v.  Dakc,  10  U.  311 ;  37  P.  M- 
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257.  Pavinsp  taxes,  how  levied.  The  cost  of  pa^^ng,  macadamizing,  or 
repaving  of  the  streets  and  alleys  within  any  paving  district,  except  the  inter- 
section of  streets  and  space  opposite  alleys  within  such  district,  shall  he  assessed 
opon  the  lots  and  lands  abutting  upon  the  streets  and  alleys  in  such  district,  in 
proportion  to  the  square  feet,  or  feet  front,  or  both,  so  abutting  upon  such  streets 
udalleyit.    ['90,  p.  55. 

258.  Id.  When  delinquent.  Collection.  Supplemental  assess- 
ment. The  assessments  of  special  taxes  for  paving  purposes  herein  provided 
for.  shall  be  made  as  follows:  The  total  costs  of  the  improvements  shall  be 
Ie\i«l  at  one  time  upon  the  property,  and  become  delinquent  as  herein  provided: 
<»ie-tenth  of  the  total  amount  shall  be  delinquent  in  fiity  days  after  such  levy, 
one- tenth  in  one  year,  one-tenth  in  two  years,  one-tenth  in  three  years,  one-tenth 
in  four  years,  one-tenth  in  five  years,  one-tenth  in  six  years,  one-tenth  in  seven 
jcarH,  one-tenth  in  eight' years,  and  one-t^th  in  nine  yeai«.  Each  of  said 
instalments,  except  the  first,  shall  draw  interest  at  the  rate  of  seven  per  cent  per 
Ann  am  from  the  time  of  levy  aforesaid  until  the  same  shall  become  delinquent, 
uid  after  the  same  shall  become  delinquent,  interest  at  the  rate  of  ten  per  cent 
per  annum  shall  be  paid  thereon ;  provided,  the  total  cost  of  the  improvements 
shall  become  delinquent  at  such  time  and  in  such  instalment-s,  or  the  entire 
(nun  at  one  time,  as  the  city  council  of  such  city  may  prescribe ;  but  such  entire  sum 
shall  not  become  delinquent  in  a  less  time  than  one  year.  Such  taxes  shall  be 
collected  and  enforced  as  in  other  cases  of  special  taxes.  In  cases  of  omission, 
mors,  or  mistakes,  in  mincing  such  assessment  or  levy  in  respect  of  the  total 
cost  of  the  improvements,  or  deficiencies,  or  otherwise,  it  shall  be  competent  for 
the  council  to  make  a  supplementfU  assessment  and  levy  to  snpply  such  deficien- 
cies, omissions,  errors,  or  mistakes.    ['90,  pp.  55-6*;  '92,  p.  77. 

259.  Intersections.  Duties  of  railway  companies.  The  cost  of  pav- 
ing, macadamizing,  or  repaving  the  intersections  of  streets  and  spaces  opposite 
^eys  in  any  paving  district  shall  be  paid  by  the  city  as  hereinafter  provided ;  but 
nothing  herein  contained  shall  be  construed  to  exempt  any  street  railway  com- 
pany from  keeping  every  portion  of  every  street,  avenue,  and  alley  used  by  it, 
upon  or  across  which  its  track  shall  be  constructed  at  or  near  the  grade  of  such 
streets  in  good  and  safe  condition  for  public  travel,  but  it  shall  keep  the  same 
planked,  paved,  macadamized,  or  otherwise  in  such  condition  for  public  travel  as 
die  dt}'  council  of  such  city  may  from  time  to  time  direct,  keeping  the  plank, 
pavement,  or  other  surface  of  the  street  or  alley  level  with  the  top  of  the  rails  of 
tiie  track  of  Huch  street  railway.  The  portions  of  the  streetM  or  alleys  to  be  so 
kept  and  maintained  by  all  such  street  railway  complies  shall  include  all  the 
qwe  between  its  different  rails  and  tracks  and  also  a  space  outside  of  the  outer 

of  each  outeide  track  of  at  least  two  feet  in  widtii,  and  the  tracks  herein 
Ttferred  to  shall  include  not  only  the  main  tracks  hnt  also  all  side  tracks,  cross- 
ings, and  turnouts  constructed  for  the  use  of  such  street  railways.    ['90,  p.  66. 

260.  District  paving  bonds.  For  the  purpose  of  paying  the  cost  of 
panng.  macadamizing,  or  repaving  the  streets  and  alleys  in  any  paving  district, 
€xclufflve  of  the  intersections  of  sti*eetfl  and  spaces  opposite  alleys  therein,  the  coun- 
cil shall  have  power,  and  may  by  ordinan(ie  cause  to  be  issued  Imnds  of  the  city, 

to  be  called  "district  paving  bonds  of  district  number   ,"  payable  in  not 

tteeedingteu  years  from  date,  and  to  bearinterest,  payable  annually,  not  exceeding 
the  rate  of  six  per  cent  per  annum,  and  in  such  case  shall  also  provide  that  said 
fecial  taxes  and  assessments  shall  constitute  a  sinking  fund  for  the  payment  of 
aid  bonds  and  interest,  and  said  bonds  shall  not  be  sold  for  leas  than  their  par 
™ioe;  provided,  that  the  entire  cost  of  paving,  repaving.  or  macadamizing  any 
"nch  streets,  avenues,  or  alleys,  properly  chargeable  to  any  blocks,  lots  of  lauds, 
or  part  thereof,  within  any  such  paving  district  may  be  paid  by  the  owner  of  such 
lotff  or  lands  within  fif^*  days  from  tlie  levy  of  sach  special  taxes  and  thereupon 
SQeh  lots  or  lands  ahi^l  be  exempt  from  any  lien  or  charge  therefor.    ['90,  p.  50. 


144 


CITIEa— SPECIAL  TAXES. 


261.  City  paving  bonds.  Whenever  the  ooimcil  deeme  it  expedient,  it 
stiaJX  have  power,  for  the  purpose  of  paying  the  coBt  of  paving,  repaving,  or  mac- 
adfunizing  the  intersection  of  streets  and  spaces  opposite  alleys  in  the  city,  to 
issue  bonds  of  the  city,  to  run  not  more  than  twenty  years,  and  to  bear  interest 
payable  semi-annually  at  a  rate  not  exceeding  six  percent  per  annum,  to  be  called 
'  *  paving  bonds,"  and  which  shall  not  be  sold,  for  less  than  their  par  value,  and 
the  proceeds  of  which  shall  be  used  for  no  other  purpose  than  pajdng  the  cost,  of 
paving,  repaving,  or  macadamizing  the  intersections  of  streets  and  alleys  in  the 
city ;  provided,  that  the  aggregate  amount  of  such  bonds  issued  in  any  one  year 
shall  not  exceed  the  sum  of  one  hundred  thousand  dollars ;  and  if  in  any  such 
city  there  shall  be  any  real  estate  not  subject  to  assessment  of  special  taxes  for 
paving  purposes,  the  council  shall  have  the  power  to  pave  in  front  of  the  same 
fuid  to  pay  the  cost  thereof  that  would  otherwise  be  chargeable  on  such  real 
estate,  in  the  same  manner  as  herein  pro\ided  for  the  paving  of  intersections  of 
streets  and  paying  therefor.  The  word  *  Mot "  as  in  this  chapter  used  shall  be 
taken  to  mean  any  subdivided  real  estate.  The  word  "  lands  "  shall  mean  any 
unsubdivided  real  estate.  The  word  ' '  street ' '  shall  be  deemed  to  include  boule- 
vard and  avenue.    ['90,  pp.  56-7. 

262.  Special  tax  according  to  benefits  accruing.  If  the  lots  and 
real  estate  abutting  upon  t^t  part  of  the  street  ordered  paved,  repaved,  or  mac- 
adamized as  shown  upon  any  recorded  plat  or  map  are  not  of  uniform  depth,  or  if 
for  any  other  reason  it  shall  appear  just  and  pi-oper  to  the  council,  the  council  ia 
authorized  and  empowered  to  determine  and  establish  the  depth  to  which  the  real 
estate  shall  be  chained  and  assessed  with  the  cost  of  the  improvement,  and  such 
depth  shall  be  determined  and  established  according  to  the  benefits  accruing  to 
the  property  by  reason  of  the  improvement.  The  council  shall  include  in  the 
paving  district  all  the  real  estate  to  be  benefited  by  such  improvemrait,  and  shall 
cause  it  to  be  charged  and  assessed  with  the  cost  of  such  paving  or  improvement 
as  in  this  chapter  hereinafter  provided.  The  provisions  of  this  diapter  in  regard 
to  the  depth  to  which  real  estate  may  be  charged  and  assessed,  shall  apply  to  all 
special  taxes  that  may  be  levied,  except  for  sidewalk,  in  proportion  to  the  front 
or  square  feet.    ['90,  p.  57. 

263.  District,  curbing,  and  guttering  bonds.  Whenever  curbingr  or 
curbing  and  guttering,  is  done  upon  any  street  or  avenue  in  any  paving  distoict 
in  which  paving  has  been  ordered,  and  the  council  shall  deem  expedient  so  to  do, 
it  shall  have  power  and  authority,  for  the  purpose  of  paying  the  cost  of  such 
curbing  and  guttering,  to  cause  to  be  issued  bonds  of  the  city,  to  be  called  "cnrb- 
ing  and  guttering  bonds  of  paving  district  number  payable  in  not  exceed- 
ing ten  years  from  date,  and  to  bear  interest  payable  annually,  not  exceeding  the 
rate  of  six  per  cent  per  annum,  and  in  such  case,  shall  assess  at  one  time  the  total 
cost  of  such  curbing  and  guttering,  or  curbing  as  the  case  may  be,  upon  the 
properti)'  abutting  or  adjacent  to  the  portion  of  the  street  or  avenue  so  improved, 
according  to  special  b^efits;  such  assessment  to  become  delinquent  the  same  sb 
the  assessment  of  special  taxes  for  paving  purposes,  and  to  draw^  the  same  rate  of 
interest  and  be  subject  to  the  same  penalties,  and  may  be  paid  in  the  same  man- 
ner as  special  taxes  for  paving  purposes;  and  the  special  taxes  so  assessed  pliall 
constitute  a  sinking  fund  for  the  payment  of  said  bonds  and  interest,  and  said 
bonds  shall  not  be  sold  for  less  than  their  par  value.    ['90,  pp.  57-8. 

264.  Errors  not  to  avoid  tax.  Action  to  recover.  No  such  special 
tax  i^ll  be  declared  void,  nor  shall  any  such  assessment  or  part  thereof,  be  set 

aside  in  consequence  of  any  eiror  or  irregularity  committed  or  appearing  in  any 
of  the  pi-oceedings  under  this  chapter;  but  any  party  feeling  aggrieved  by 
any  such  special  tax,  assessment,  or  proceeding  may  pay  the  said  special  taxes 
assessed  or  levied  upon  his  propertj',  or  such  instalments  thereof  as  may  be  due, 
at  any  time  before  the  same  shall  become  delinquent,  under  protest,  and  with 
notice  in  writing  to  the  city  treasurer  that  he  intends  to  sue  to  recover  the  same, 
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which  notice  shall  particularly  state  the  alleged  gi-ievauce  and  grounds  thereof, 
whereupon  such  pai-t>'  shall  have  the  right  to  bring  a  civil  action  within  sixty 
d»yp  thereafter,  and  not  later,  to  recover  so  much  of  the  special  taxes  paid  as 
he  Khali  show  to  be  illegal,  inequitable,  fmd  uiijust,  the  coat  to  follow  the  judg- 
ment to  be  apportioned  by  the  court  as  may  seem  proper,  which  remedy  shall  be 
Hflanve.  The  tnty  treasurer  shall  promptly  report  all  such  notices  to  the  city 
ooondl  for  such  action  as  may  be  proper.  No  court  shall  entertain  any  com- 
plaiDt  that  the  party  was  authorized  to  make,  and  did  not  make,  to  the  city 
rooncil  Hitting  as  a  boai*d  of  equalization,  nor  any  complaint  not  specified  in  said 
notice  fully  enough  to  advise  the  city  of  the  exact  nature  thereof;  nor  any  com- 
plaint that  does  not  go  to  the  groundwork,  equity,  and  justice  of  the  tax.  The 
burden  of  proof  to  show  such  tax  or  part  thereof  invalid,  inequitable,  or  imjust, 
direst  upon  the  party  who  brings  such  suit.    ['90,  p.  68. 

265.  Equalization.  Whenever  the  city  council  shall  levy  any  tax  under 
the  pro\'isions  of  this  chapter,  it  shall  appoint  a  board  of  equalization  and 
review,  to  cousint  of  five  of  its  members,  which  said  boai-d  shall,  upon  the  com- 
pletion of  the  lists  of  property  in  any  of  the  districts  taxed,  give  public  notice 
(rf  the  completion  of  said  lists.  Such  notice  Hliall  state  the  time  and  place  of 
meeting  of  said  board  and  the  same  shall  be  during  the  usual  business  hours 
ud  for  not  less  than  five  consecutive  days,  aadf  during  the  time  specified  said 

shall  be  open  to  public  inspection ;  and  any  person  feeling  aggrieved  shall 
have  a  hearing,  and  it  shall  have  authority  to  make  corrections  of  any  tax 
(teemed  unequal  or  unjust.    ['90,  p.  58. 

266.  Railways  to  pave  and  repair.  All  horse,  cable,  steam,  electric* 
w  other  railway  companies  now  existing  or  hereafter  created  in  any  city  ali-eady 
incwporated  or  hereafter  oi^;anized  shall  be  required  to  pave  or  repave  at  tlieir 
uvn  cost  all  the  space  between  their  different  rails  and  tracks  and  also  a 
ffuee  two  feet  wide  outside  of  the  outer  rails  of  the  outside  tracks,  and  the 
tracki*  herein  referred  to  shall  include  not  only  the  main  tracks  but  also  all 
side  tracks,  crossings,  and  toumouts  used  by  such  companies.  AVhere  two  or 
more  companies  occupy  the  same  street  or  alley  with  separate  trat^ks,  then  each 
company  shall  be  responsible  for  its  proportion  of  the  surface  of  the  street  or  alley 
ocf'upied  by  all  the  parallel  tracks  as  herein  required.  Such  paving  or  repaving 
by  such  railway  companies  shall  be  done  at  the  same  time  and  shall  be  of  the  same 
material  and  character  as  the  paving  or  repaving  of  the  streets  or  alleys  upon 
which  said  railway  track  or  tracks  is  located,  unless  other  material  be  specially 
ordered  by  the  city  council  or  board  of  public  works.  Such  railway  companies 
fhall  be  required  to  keep  that  portion  of  the  street  which  they  are  herein  required 
to  pave  or  repave  in  gfXMi  and  proper  repair,  using  for  said  purpose  the  same 
material  as  the  street  upon  which  the  track  or  tracks  are  laid  at  the  point  of 
repair  or  such  other  material  as  the  city  council  or  board  of  public  works  may 
require  and  order;  and  as  streets  are  hereafter  paved,  or  repaved,  street  railway 
eooipanies  shall  be  required  to  lay,  in  the  best  approved  maimer,  a  rail  to  be 
approved  by  the  city  council  or  the  boai-d  of  public  works.  The  tracks  of  all 
ititway  rompanies,  when  located  upon  the  streets  or  avenues  of  the  city  shall  be 
kept  in  repair  and  safe  in  all  respects  for  the  use  of  the  traveling  public,  and  said 
"mpanies  shall  be  liable  for  all  damages  resulting  by  reason  of  neglect  to  keep 
Mieh  tracks  in  rci>air.  or  for  obstructing  the  streets  or  avenues  of  such  city.  For 
injuripH  to  persons  or  property  arising  from  the  failure  of  such  (soinpany  to  keep 
it«  tracks  in  proper  repair  and  free  from  obstructions,  such  company  shall  be 
liaWe  and  the  city  shall  be  exempt  from  liability.  The  word  "i'ompanies"  as 
<iKd  in  this  chapter  shall  be  taken  to  mean  and  include  any  persons,  companies, 
««porat:ons.  or  associations  owning  or  operating  any  street  or  other  railway  in 
My  such  city.     ['90.  pp.  58-9*. 

267.  Id.  Levy  on  railroad.  In  the  event  of  the  refusal  of  such  company 
to  pave,  repave.  or  repair  as  required  in  the  for^^iug  sections,  when  so  directed 
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by  the  council,  upon  the  paving  or  repaying  of  any  street  upon  which  their  track 
is  laid,  the  council  shall  have  power  to  pave,  repave,  or  repair  the  same,  and  the 
cost  and  expense  of  such  paving,  repaving,  or  repairing  may  be  collected  by  Ie\T 
and  sale  of  any  property  of  said  street  railway  c-ompany  in  the  same  manner  as 
special  taxes  are  now  or  may  be  collected.  Special  taxes  for  the  purpose  of  pay- 
ing the  cost  of  any  such  paving  or  repaving,  macadamizing,  or  repairing  of  any 
such  street  railway,  may  be  levied  upon  the  track,  indnding  the  ties,  nx>n,  road- 
bed, right  of  way,  side  tracks,  and  appurtenances,  including  buildings  and  real 
estate  belonging  to  any  such  company  or  person  and  used  for  the  purpose  of  such 
street  railway  business,  all  as  one  property;  or  upon  such  parts  of  such  track, 
appurtenances,  and  propertj',  or  any  part  thereof,  as  may  be  within  the  district 
paved,  repaved,  macadamized,  or  repaired,  and  shall  be  a  lien  upon  the  property 
levied  upon  from  the  time  of  the  levy  until  satisfied.  No  mortgage,  conv^fuioe, 
pledge,  transfer,  or  incumbrance  of  fUiy  snch  property  or  of  any  rolling  stock  or 
pentonal  property  of  any  such  company,  created  or  suffered  by  a  company,  f^tor 
the  time  when  any  street  or  part  thereof  ux>on  which  any  Bbreet  railway  shall 
have  been  laid,  shall  have  been  ordered  paved,  repaved,  macadamized,  or  repaired, 
shall  be  made  or  suffered  except  subject  to  the  lien  of  such  special  taxes,  if  saA 
levy  be  in  contemplation.    ['90,  pp.  69-60. 

208.  Seizure  and  sale.  The  city  treasurer  shall  have  the  power 
authority  to  seize  any  personal  propeiiy  belonging  to  any  such  person  or  company 
for  the  satisfaction  of  any  such  special  taxes  when  delinquent,  and  to  sell  the 
same  upon  advertisement  and  in  the  same  mannw  a&  oonstables  are  now  or  may 
be  authorized  to  sell  personal  property,  upon  execution  at  law ;  but  failure  so  to 
do,  shall  in  nowise  affect  or  impair  the  lien  of  the  tax  or  any  proceeding  allowed 
by  law  for  the  enforcement  thereof.  The  railroad  ti-ack  or  any  other  property 
upon  which  such  special  taxes  shall  be  levied,  or  so  much  thereof  as  may  be 
necessary,  may  be  sold  for  the  payment  of  such  special  taxes  in  the  same  maimer 
and  with  the  same  effect  as  real  estate  upon  which  such  special  taxes  may  be 
levied,  may  be  sold.    ['90,  p.  60. 

269.  Action  against  railway.  Defense.  It  shall  also  be  competent  for 
any  such  city  to  bring  a  civil  action  against  any  party  owning  or  operating  any 
such  street  railway,  and  liable  to  pay  said  taxes,  to  recover  the  amount  thereof, 
or  any  part  thereof  delinquent  and  unpaid,  in  any  court  having  jurisdiction  of 
the  amount,  and  obtain  judgment  and  have  execution  therefor,  and  no  property, 
real  or  pereonal,  shall  be  exempt  from  any  such  execution;  promded,  that  r<»l 
estate  shall  not  be  levied  upon  by  execution  except  by  execution  out  of  the  dis- 
trict court  on  the  judgment  therein,  or  transcript  of  judgment  filed  therein,  as 
is  now  or  hereafter  may  be  provided  by  law.  No  defense  shall  be  allowed  in 
any  such  civil  action  except  such  as  goes  to  the  groundwork,  equity,  and  justice 
of  the  tax.  and  the  burden  of  proof  shall  rest  upon  the  party  assailing  the  lax. 
Tn  cat^e  part  of  such  special  tax  shall  be  shown  to  be  invalid,  unjust,  or  inequi- 
table, judgment  shall  be  rendered  for  such  amount  as  is  just  and  equitable. 
['90,  p.  fit). 

270.  Railway  tax  payable  in  instalments.  It  shall  be  competent  for 
the  council,  upon  the  written  application  of  any  company,  or  persons  owning  any 

such  street  railway,  to  provide  that  such  special  taxes  shall  become  delinquent 
and  be  payable  in  instalnient-s.  as  in  case  of  taxes  levied  upon  abutting  real 
estate  as  hereinafter  provided,  but  such  application  shall  be  taken  and  deemed  a 
waiver  of  any  and  all  objections  to  sucli  taxes  and  the  validity  thei*eof.  Such 
application  shall  be  made  at  or  before  the  final  levy  of  such  taxes.  The  provision 
of  this  chapter  in  regard  to  the  levy,  collection,  and  enforcement  of  special  taxes 
to  pay  the  costa  of  paving,  repaving,  macadamizing,  or  repairing  between  the 
rails  of  street  railways  shall  appl^'  to  such  special  taxes  hereafter  levied.  '90, 
pp.  60-1. 

271.  Water,  gas,  and  sewer  connections.    The  council  shall  have 
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:  power,  in  any  paving  district,  and  it  shall  be  it»  duty  before  the  work  of  paving 
w  reiMving  is  done  th^^n,  to  require  water,  gas,  and  sewer  connections  to  be 
nade  under  such  regulationB  and  at  such  distances  from  the  street  mains  to  the 

:  line  of  the  propertj'  abutting  upon  the  street  ordered  paved  or  repaved  as  may  be 

I  i«¥8cribed  by  ordinance,  and  shall  require  that  such  waterpipe  connections  may 
be  made  by  any  water  works  company  owning  the  watei-pipe  main,  and  that  such 

;  gaspipc  connections  may  be  made  by  any  gaspipe  company  owning  the  gaspipe 
aain.  And  upon  n^lect  or  failure  of  the  water  or  gas  companies  to  do  the  same, 
die  city  council  or  Ix^rd  of  public  works  may  cause  the  same  to  be  done,  and  the 
iwt  thmof  shall  be  deducted  from  any  indebtedness  of  the  city  to  such  com- 
puiicti.  and  no  bills  shall  be  p«d  to  the  said  companies  by  the  city  until  all  sach 
expcDt^e  for  pipe  laying  shall  have  been  liquidatetl.  The  council  shall  also  have 
power,  at  any  time,  to  assess  the  cost  of  any  sewei'  connections  and  also  of  any 
water  connections  when  the  city  owns  the  water  and  waterpipe  main  upon  the 
property  opposite  such  connections,  and  to  such  de])th  as  the  council  shall  deem 
jDKtand  equitable.    ['90,  p.  61. 

272.  Limit  of  bonded  indebtedness.  Nothing  in  this  chapter  shall 
!  he  construed  or  held  to  authorize  any  city  to  issue  bonds  of  the  city,  either  as 

district  Iwnds.  for  paving  the  streets,  or  for  pa\'ing  said  street  intersections,  or 
!  j^iaces  opposite  alleys  in  said  city,  or  for  any  purpose  whatever  to  any  amount 
beyond  that  fixed  as  the  limit  of  the  bonded  indebtedness  of  said  city  by  law. 
[■»t.  pp.  tt3-4*. 

273.  Notice  of  intention  to  tax.  In  all  cases  before  the  levy  of  any  taxes 
for  any  improvements  provided  for  in  this  chapter  the  city  council  shall  give 
notice  of  intention  to  levy  said  taxes,  naming  the  purposes  for  which  the  taxes 
are  to  be  levied,  which  notice  shall  be  published  at  le^st  twenty  days  in  a  news- 
paper published  within  such  city.    Such  notice  shall  describe  the  improvements 

:  so  proposed,  the  boundaries  of  the  district  to  be  affected  or  benefited  by  such 

improvements,  the  estimated  cost  of  such  improvements,  and  designate  a  time  when 

the  roundl  will  consider  the  proposed  levj'.    If  at  or  before  the  time  so  fixed, 

written  objections  to  such  improvements  signed  by  the  owners  of  one-half  of  the 

front  feet  abutting  upon  that  portion  of  the  street,  lane,  avenue,  or  alley  to  be  so 

improved  be  not  file<l  with  the  i-ecorder,  the  council  shall  l>e  deemed  to  have 

acquired  jurisdiction  to  order  the  making  of  such  improvements.    ['90,  p,  64. 

A  aotire  of  intention  to  pave,  given  under  Her-  tax,  b  mifflriont;  Hiid  where,  before  the  hearing, 

iMo  IS,  p.  64.  of  tbe  lavs  of  1880,  which  showH  the  the  owners  of  more  than  iin(>-half  of  the  abutting 

intentiop  to  k-vy  the  tax,  ito  purposes,  a  gcneml  property  HaWe  for  such  tax  filed  written  ohjet'- 

'e-rriptiim  of  improvemeutfl,  the  boundaries  of  the  tious,  the  city  council  acquinil  no  jurirtdiction  to 

[•Ting  dirtrict  proposed,  the  estimated  cost,  and  proceed  with  tlie  paviiij;.    Annstron);  v.  Ogden 

tkf  time  »t  for  hearing  written  ohjeetions  to  auch  ('ity,  »  U.  255;  34  P.  53, 

274.  Tax  to  be  equitable.  How  levied.  All  special  taxes  to  cover  the 
fwt  of  any  public  improvement  herein  authorized  shall  be  levied  and  assessed  on 
rfl  Wocks,  lots,  pJirts  of  blocks  and  lots,  lands,  and  real  estiite  bounding,  abutting, 
w  adjacent  to  such  improvement  or  within  the  districts  creat«l  for  the  purpose  of 
making  such  improvement,  to  the  extent  of  the  Iwnefits  to  such  lots,  i)arts  of  lots, 
lands,  and  real  estate  by  reason  of  such  improvement;  such  l>enefits  to  l>e  etjual 
»nd  uniform.  Such  assessments  may  be  according  to  the  square  fcM)t  or  f(K>t 
frontage,  and  may  be  prorated  and  scaled  back  froui  the  line  of  such  improve- 
nent  and  an  allowance  made  for  corner  lots  so  that  they  shall  not  be  assessed  at 
foil  rate  on  both  sti-eets,  according  to  such  rules  as  the  council  shall  consider  fair 
utd  «|uitable;  and  all  such  assessment  and  finding  of  benefits  shall  not  he  sub- 
ject to  review  in  any  legal  or  equitable  action,  except  for  fraud,  gross  injustice, 
w  mistake;  provided,  tliat  when  any  public  inipi-ovement  shall  extend  into  or 
through  any  undiWded  tract  or  parcel,  or  parcels,  of  laud,  said  taxes  shall  be 
l«ied  so  as  not  to  be  charged  against  the  real  estate  adjoining  such  improvement 
for  a  greater  depth  than  the  average  distance  through  the  subdivided  real  estate 
to  be  taxwl  for  said  purpose.    ['90,  p.  61*. 
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275.  Desoripldon  in  levy.  It  shall  be  Bufficd^t,  in  aiiy  casej  in  making  a 
levy  or  aBsessment  of  any  tax,  to  describe  the  lot  or  pieoe  of  ground  as  the  aanie 

is  platted  and  recorded,  although  the  same  may  belong  to  several  persons ;  but  in 
case  any  lot  or  piece  of  ground  belongs  to  different  persons,  the  owner  of  any 
part  thereof  may  pay  his  proportion  of  the  tax  on  such  lot  or  piece  of  ground, 
and  his  proper  share  may  be  determined  by  the  city  treasurer.    ['90,  p.  62. 

276.  Total  cost  in  one  levy.  The  cost  and  expense  of  grading,  filling, 
culverting,  curbing,  guttering,  or  otherwise  improving,  constructing,  or  repair- 
ing streets,  avenues,  alleys,  and  sidewaHcs  at  their  intersections,  may  be  included 
in  the  special  tax  levied  for  the  construction  or  improvement  of  any  one  street, 
avenue,  alley,  or  sidewalk,  as  may  be  deemed  best  by  the  council.    ['90.  p.  GQ. 

277.  When  levied,  fecial  taxes  may  be  levied  as  the  improvements  axe 
completed  in  front  of,  or  ^ong,  or  upon  any  block,  or  lot  or  part  thereof,  or 
piece  of  ground,  or  at  the  time  the  improvement  is  entirely  completed,  or  other- 
wise, as  shall  be  provided  in  the  ordinance  levying  the  tax.    ['90,  p.  62. 

278.  Notice  of  delinquency.  When  any  special  tax  is  lexied  it  shall 
be  the  duty  of  the  city  recorder  to  deliver  to  the  city  treasurer  a  certified  copy  (rf 
the  ordinance  levying  such  tax,  and  such  treasurer  shall  without  delay  give  at 
least  five  days'  notice  in  one  or  more  newspapers  having  general  circulation  in 

said  city,  of  the  time  when  such  tax  will  become  delinquent.    ['90,  p.  62. 

279.  Special  tax  for  other  purposes.  Special  or  local  taxes  may  be 
levied  by  the  council  for  the  purpose  of  constructing,  reconstructing,  extending, 
or  maintaining  water  works,  reservoirs,  canals,  and  ditches,  laying  pipes  and 
mains,  erecting  hydrants,  and  keeping  the  same  in  repair;  for  the  purpose  of 
supplying  water  for  domestic  and  irrigating  purpc^es,  or  either,  and  for  the  pur- 
pose of  regulating,  controlling,  and  distributing  the  same,  and  for  the  purpose  of 
regulating  and  controlling  water  and  water  courses  leading  into  the  city ;  for  con- 
structing and  maintaining  gas,  electric,  or  other  plants  for  ilhimination,  and  the 
necessary  means  and  cost  of  distribution;  and  for  constructing,  extending,  and 
repairing  sewers  and  drains ;  such  taxes  to  be  levied  on  the  real  estate  lying  and 
being  within  the  district  in  which  such  improvements  may  be  maile,  or  for  the 
benefit  of  which  such  taxes  are  to  be  expended,  to  the  extent  of  the  benefits  to 
such  property,  by  reason  of  such  improvement  or  expenditure,  the  benefits  to  such 
prop^y  to  be  determined  by  Hhe  council;  provided,  that  in  cases  where  the 
council  shall  find  such  benefits  to  be  equal  and  uniform,  snch  levy  may  be 
according  to  the  front  feet  or  square  feet  of  lots  or  real  estivte  within  .said  dis- 
trict or  accoi*ding  to  such  other  rule  as  the  council  may  adopt  foi'  such  distri- 
bution or  adjustment  of  such  costs  upon  the  lota  or  real  estate  in  such  district 
benefited  by  such  improvement  or  expenditure,  and  all  taxes  or  assessments  made 
for  such  purposes  shall  be  collected  in  the  same  mtumer  as  other  special  assess- 
ments, and  shall  be  subject  to  the  same  penalty ;  provided,  that  a  tax  levied  for 
supplying  water  for  irrigation  and  for  distributing  and  r^ulating  the  same,  may 
be  levied  on  real  estate  according  to  the  amount  of  water  used  thereon,  or  may  be 
levied  as  an  acreage  tax.    ['90,  p.  62*. 

Water  works,  canals,  etc..  g  206,  sub.  15-18. 

280.  Repairs.  The  foregoing  provisions  of  this  chapter  shall  apply  to  the 
i-epavingof  streets  and  sidewalks,  but  not  to  repairs  thereon.    The  council  shall. 

by  ordinance,  define  what  constitutes  repaving,  what  repairs,  and  what  extra- 
ordinary rejiairs.  The  cost  of  ordinary  repairs  shall  be  borne  by  the  city;  and 
the  council  may  levy  and  collect  special  taxes  upon  the  abutting  property  for  the 
purpose  of  defraying  the  cost  of  i-epairs  defined  to  be  extraordinary  without  pre- 
vious notice  of  intention,  or  any  right  of  the  property  owners  to  protest.  The 
right  of  protest  shall  not  exist  in  cases  where,  for  any  i*eason,  any  part  of  a  street 
or  sidewalk  lying  within  a  paving  district  or  any  extension  thereof,  sliall  not  have 
been  paved  when  the  remainder  of  such  district  or  extension  was  paved,  and  the 
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coDncil  shall  afterward  levy  a  tax  upon  the  abutting  property  for  the  pavement 
of  the  aame.    [C.  L.  §  1800*. 

281.  Spe<dal  aBBeBBmentalien.  Special  assessments  made  and  levied  to 
defray  the  cost  and  expensea  of  any  work  contemplated  by  the  provisions  of  this 
ofaapter  and  the  cost  of  collection  thereof,  shall  constitute  a  lien  upon  and  a^inst 
the  property  upon  which  such, assessment  is  made  and  levied,  from  and  after  the 
date  thereof,  and  such  assessments  shall  l>e  collected  in  the  manner  prescribed  by 
ordinance.    [C.  L.  §  1800*. 

282.  Ohanffe  of  grade.  Damages.  Whenever  by  the  grading  of  any 
i^treet.  all^*,  or  other  public  ground  in  a  city,  pursuant  to  the  action  of  the  city 
authorities  in  changing  the  established  grade  of  such  street,  alley,  or  public 
^nnd.  after  valuable  improvements  have  been  made  upon  real  property  abutting 
thereon,  rtueh  real  property  is  injured  or  diminished  in  vahie,  the  owner  of  such 
real  property  or  improvements  may  recover  from  such  city  the  amount  of 
such  damages  or  diminution  in  value  in  a  civil  action  brought  for  that  purpose. 
This  section  shall  be  held  to  cover  and  apply  to  all  cases  wherein  a  change  of 
«stabliahed  grades  of  streets,  alleys,  or  public  gi'ounds  may  have  been  here- 
tofore detennined  upon,  but  has  not  been  carried  into  actual  esEfect.    ['96,  p.  120. 


283.  Appointment.  Term.  There  shall  be  in  each  city  of  the  first  class 
a  board  of  puDuc  works  which  shall  consist  of  five  members,  residents  and  free- 
holders of  the  city,  appointed  by  the  mayor,  with  the  consent  of  the  cotmcil,  for 
the  term  of  two  years.    ['90,  p.  62*. 

284.  Chairman.  Oaths  and  bonds.  The  mayor  shall  designate  one 
of  the  members  of  such  board  to  be  the  chairman  thereof.  The  salaries  of 
the  members  of  such  board  of  public  works  shall  be  fixed  by  ordinance,  and  the 
sftlan)-  of  the  chairman  shall  not  exceed  fifteen  hundred  dollars  per  annum,  and 
the  salarj'  of  each  of  the  other  members  shall  not  exceed  the  simi  of  five  hundred 
(loUws  per  annom.  Each  member  of  said  board  shall,  before  entering  upon  the 
diarharge  of  his  duties,  take  an  oath  faithfully  to  discharge  the  duties  of  his 
office  and  enter  into  a  bond  to  such  city  with  two  or  more  good  and  sufficient 
sureties,  to  be  prescribed  and  approved  1^  the  council,  tlie  bond  of  the  chairman 
to  be  in  the  sum  of  fifteen  thousand  dollars,  each  conditioned  for  the  faithful 
performance  of  his  duties  as  a  member  of  such  board  of  pubKc  works.  ['90,  pp. 
te-3*. 

285.  Chairman.  No  member  to  be  interested  in  contracts.  The 
rbairman  of  such  board  shall  devote  all  necessary  time  to  the  performance  of  his 
td&eiaX  duty,  aud_  no  member  of  such  board  shall  ever  be  directly  or  indirectly 
interested  in  any  contract  entered  into  by  them  on  behalf  of  such  city,  nor  shall 
he  be  interested  either  directly  or  indirectly  in  the  purchase  of  any  material  to 
be  used  or  applied  in  or  about  the  use  or  purposes  contemplated  by  this  chapter. 
["90.  p.  63. 

286.  Duties  of  board.  It  shall  be  the  duty  of  such  board  of  public 
woriw.  and  it  shall  have  power,  to  make  contracts  on  behalf  of  the  city  for  the  per- 
formance of  all  Rueh  work  aud  the  erection  of  all  such  improvements  as  may  be 
urdered  by  the  council,  but  all  such  contracts  shall  be  subject  to  the  approval  or 
rejection  of  the  council ;  to  superintend  the  performance  of  all  such  work  and  the 
nwtion  of  such  improvements,  except  the  supervision  of  the  construction  of  city 
halls,  market  houses,  jails,  or  other  public  buildings.    It  shall  also  be  the  duty  oif 
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said  board  to  approve  the  eatimates  of  the  city  engineer  which  may  be  made  from 
time  to  time,  of  the  valae  of  work  as  the  same  may  progress ;  to  accept  any  woi^ 
done  or  improvement  made,  when  the  same  shall  be  fiiUy  completed  accord- 
ing to  contract,  subject,  however,  to  the  approval  of  the  council ;  and  to  perform 
such  otlier  duties  as  may  be  devolved  upon  them  by  ordinance.    ['90,  p.  63*. 


287.   Petitton.   Proceedings.   AVheuever  a  majority  of  the  owners  (rf 

real  property  of  any  territory  lying  contiguous  to  the  corporate  limits  of  any  city 
shall  desire  to  annex  such  territory  to  any  city,  they  shall  cause  an  accurate  plat 
or  map  of  the  said  territory  to  be  made  under  the  supervision  of  the  city  engi- 
neer or  of  a  competent  surveyor,  and  a  copy  of  said  plat  or  map,  certified  by  said 
engineer  or  Rui*veyor,  as  the  case  may  be,  shall  be  fil^  in  the  office  of  the  recorder 
of  the  city,  together  with  a  petition  in  writing,  signed  by  a^  majority  of  the  real 
property  owners  of  the  territory  described  in  said  plat ;  and  the  city  oonndl,  at 
the  next  regular  meeting  thei*eof,  shall  vote  upon  tlie  question  of  such  annexa- 
tion. If  two-thirds  of  all  the  members  of  the  council  vote  for  such  aniiexati(Hi. 
an  ordinance  shall  be  prepared  and  pasHed,  declaring  the  annexation  of  said  ter- 
ritorj'  and  the  extension  of  the  limits  of  said  city  accordingly.  A  copj'  of  the 
map  or  plat  hereinbefore  referred  to.  duly  certified  and  acknowledged  as  provided 
by  law  in  such  cases,  shall  at  once  be  filed  in  the  office  of  the  recorder  of  the 
proper  county,  together  with  a  certified  copy  of  the  ordinance  declaring  such 
annexation,  and  hereupon  anch  annexation  shall  be  deemed  complete,  and  tbe 
said  territory  ^lall  be  deemed  and  held  to  be  a  part  of  said  original  city,  lutd 
the  inhabitants  theareof  shall  hereafter  enjoy  the  privileges  and  benefits  of  sarh 
annexation  and  be  subject  to  the  ordinances  and  regulations  of  said  city.  [G.  L. 
'92,  pp.  73-4*. 

Neb.  (1695)  i  1448*.  twenty  milee  away  would  be  iinTtiasonable.  Pet^le 

A  law  extending  the  limito  of  a  Oitr  so  M  to  in-     v.  Daniels,  6  U.  288;  SS  P.  ISO. 
rlnde  lancbes  and  unoccupied  lands  flftiHui  or 


288.  Petition.  Proceedings.  Whenever'a  majority  of  the  real  propertj- 
owners  of  any  territory  within  and  lying  upon  the  borders  of  any  city,  shall  file 
with  the  clerk  of  the  district  court  of  the  county  in  which  such  territory  lies,  a 

petition  praying  that  such  territory  be  disconnected  therefrom,  and  such  petition 
sets  forth  reasons  why  such  territory  should  be  so  disconnected  from  such  city, 
and  is  accompanied  with  a  map  or  plat  of  the  territory  sought  to  be  discOT- 
nected,  and  designates  no  more  than  five  persons  who  are  empowered  to  act  for 
.said  petitioners  in  such  proceedings,  such  court  shall  cause  a  notice  of  the  filing 
of  the  same  to  be  served  upon  said  city,  in  the  same  manner  aa  a  summons  in  a 
civil  action,  and  shall  also  t^ause  notice  to  be  published  in  some  newspaper  harisg 
a  general  circulation  in  such  city,  for  a  period  of  ten  days.  Issue  shall  be  joined 
and  tJbe  cause  tried  as  provided  for  the  trial  of  civil  causes,  as  nearly  as  may 
be.    The  proper  authorities  of  such  city  or  any  person  interested  in  the  subject 
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matter  of  said  petition,  may  appear  and  contest  the  granting  of  the  same.    [C.  L. 

Iowa.  McOuiu's  An.  C.  (1888)  §  503*.    Neb.  (1806)  U  145(^,  14S2*. 

289.  Adjustment  of  terms.  If  the  court  finds  that  the  petition  was 
agaed  by  a  majority  of  the  real  property  owners  of  the  territory  concerned,  and 
that  the  all^;ation8  of  the  petition  are  true,  and  that  justice  and  equity  require  that 

I    mch  territory  or  any  part  thereof  should  he  disconnected  from  such  city,  it 
I    9>hall  appoint  three  disinterested  persons  as  commissioners  to  adjust  the  terms 
apon  which  such  part  shall  be  so  severed  as  to  any  liabilities  of  such  city  that  have 
accrued  during  the  connection  of  such  part  with  the  corporation,  and  as  to  the 
mutual  property  rights  of  the  city  and  the  territory  to  be  detached, 
lom,  UcClmin's  An.  C.  (1888)  {  596*. 

290.  Report  of  commissioners.  Decree.  The  commissioners  shall,  at 
a  time  by  them  fixed,  hear  the  agents  named  in  the  petition,  and  also  the  proper 
authorities  of  the  city  in  regard  to  the  subject  matter  so  submitted,  and,  as  soon 
ae  practicable,  report  their  findings  in  the  premises  to  the  court.  Upon  the  filing 
(rf  which  report,  the  court  shall  decree  in  accordance  therewith,  and  with  the 
prayer  of  the  petition,  unless  for  good  cause  shown  the  court  shall  modify 
the  same,  or  sl^ll  reject  or  set  aside  the  report  and  appoint  new  commissioners,, 
aad  continue  the  cause  for  further  action  to  be  had  thereon. 

lom.  McClabi'8  An.  0.  (1888)  g  597*. 

291.  Court  may  levy  taxes.    The  court  shall  have  power  to  order  such 
I    taxes  levied  from  time  to  time  on  the  property  included  within  the  detached 

territoiy,  as  may  be  requisite  for  the  purpose  of  paying  its  just  proportion  of  the 
!    mimieipal  obli^tions;  the  board  of  county  commisraoners  shall  levy  such  taxes 
unAtr  the  direction  of  the  court,  and  the  same  shall  be  collected      the  county 
treasurer  as  other  taxes. 

low»,  McCUin'8  An.  C.  (1889)  §g  fl02,  606*. 

292.  Recording  decree.  Costs.  Vpon  the  entering  of  a  decree  detaching 
said  territory,  or  any  part  thereof,  the  clerk  shall  file  a  certified  copy  of  the  same 

of  the  plat,  in  the  office  of  the  recorder  of  the  county  and  in  the  office  of  the 
secretary  of  state;  and  when  so  filed,  the  severance  shall  be  complete.  Each 
p»rt>-  shall  pay  its  own  witnesses,  and  the  petitioners  shall  pay  all  o^er  costs. 

Ion.  McClain'ftAn.  C.  (1888)  3gSfl6-9». 


293.  Petition.  Notice  of  election.  "Whenever  one-fourth  of  the  legal 
voters  of  any  city  shall  petiti<Hi  the  district  court  of  the  county  wher^n  such  cor- 
(xmtion  is  situated  for  the  discontinuance  of  the  said  city,  it  shall  cause  to  be 
published  for  at  least  thirty  days,  a  notice  stating  that  the  question  of  discontinu- 
ing Huch  corporation  will  be  submitted  to  the  1^1  voters  of  l^e  same  at  the 
oext  municipal  eleddon,  and  the  form  of  the  ballot  shall  be  "for  disincorpora- 
tion/'  and  against  di^corporation. "  Kot  more  than  one  such  election  shall 
be  held  in  two  years.    [C.  L.  §§  1809-12*. 

lim.  McClaio's  An.  C.  (1888)  H  600-1,  603*. 

294.  Canvass.  Judgment.  Notice  to  file  claims.  The  vote  shall  be 
taken  and  canvassed  in  the  same  manner  as  in  other  municipal  elections,  and 
return  thereof  made  to  the  district  court.  If  it  finds  that  a  majority  of  the  legal 
votes  cast  for  and  against  such  proposition  were  cast ' '  for  disincorporation, ' ' 
then  a  judgment  shall  be  entered  discontinuing  the  same,  and  upon  the  entry  of 
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said  judgment  its  corporate  powers  shall  cease,  and  the  court  sliall  cause  notice 
to  be  given  in  a  manner  to  be  prescribed  by  it,  requiring  all  claims  against  the 
corporation  to  be  filed  in  said  court  within  a  time  fixed  in  the  notice,  not  exceed- 
ing Bix  months,  and  all  claims  not  so  filed  shall  be  forever  barred.  At  the 
expiration  of  the  time  so  fixed,  the  court  shall  adjudicate  said  claims  which  shall 
be  treated  as  denied,  and  any  citizen  of  such  city  at  the  time  the  vote  was  taken 
may  appear  and  defend  against  any  claim  so  filed,  or  the  court  may  in  its  discre- 
tion appoint  some  person  for  this  purpose. 

Iowa,  Mcaain'8  An.  C.  (1888)  603-3*. 

206.  Powers  of  court.  The  court  shall  have  power  to  wind  up  the 
affairs  of  the  corporation,  to  dispose  of  its  property,  and  to  make  provision  for 
the  payment  of  all  indebtedness  thereof,  and  for  the  performance  of  its  contracts 
and  obligations,  and  shall  order  such  taxes  levied  from  time  to  time  as  may  be 
requisite  therefor,  which  the  board  of  county  commissioners  shall  levy  against  the 
property  within  the  corporation.  Said  taxes  shall  be  collected  by  the  county  or 
city  treasurer  like  other  taxes  and  paid  out  under  the  orders  of  the  court,  and 
any  surpliut  shall  be  paid  into  the  school  fund  for  the  district  where  the  same  is 
levied ;  and  all  property  remaining  after  the  winding  up  of  the  corporate  affairs 
of  such  corporation,  both  real  and  personal,  shall  revert  to  such  school  district, 
which  is  empowered  to  enforce  all  claims  for  the  same  and  to  have  the  use  of  all 
property  bo  vesting. 

Iowa,  McClain'B  An.  C.  (1666)  2§  602,  606*. 

296.  Report  of  records.  The  books,  documents,  records,  papers,  and 
corporate  seal  of  any  city  so  discontinued  shall  be  deposited  with  the  county 
clerk  of  the  county  in  which  the  council  last  held  its  sessions,  for  safe  keepii^; 

and  reference  in  future.    All  court  i-ecords  of  any  officer  shall  be  deposited  with 
the  nearest  justice  of  the  county,  who  shall  have  authority  to  execute  and  com- 
plete all  unfinished  business  standing  on  the  same. 
Iowa.  McGinn's  An.  C.  §  604*. 

297.  Notice  of  diaincorporation.  Expenses.  When  the  inoorpora- 
ti<m  ,of  any  city  shall  have  been  <uscontinued,  the  clerk  of  the  court  shall  cause  a 
notice  thereof  to  be  published  for  four  consecutive  weeks  in  a  newspaper  pub- 
lished in  said  coimty,  but  if  none  is  published  therein  he  shall  give  such  notice 
as  the  court  may  prescribe,  and  shall  also  certify  the  fact  to  tlie  secretary  of 
state  and  to  the  recorder  of  the  county. 

Iowa,  McClain's  An.  C.  g  605*. 

2^.  Expenses.  All  expenses  of  the  election  and  of  \idndfiig  up  tlie 
affairs  of  the  corporation  shall  be  paid  by  it. 

Iowa.  McClidn'B  An.  C.  2  603*. 


299.  Incorporation.  Suits.  A  majority  of  the  electors  of  any  town  hav- 
ing a  population  of  not  less  than  three  hundred  desiring  to  incorporate,  may,  on 
petition  for  that  purpose  to  the  board  of  county  coramissionere  of  the  county  iji 
which  said  town  is  situated,  (said  petition  to  set  forth  the  section,  township, 
entrj',  and  boundary  lines  proposed,  and  to  be  approved  by  said  board,  and  a 
copy  thereof  filed  in  the  office  of  the  county  recorder. )  and  on  compliance  Vfitt 
the  provisions  of  this  title,  be  constituted  a  body  corporate  and  pohtic  under  tli< 
name  and  st^'le  proposed.  Such  town  may  liave  and  use  a  common  seal,  whio> 
it  may  change  at  pleasure,  and  may  sue  and  be  sued  in  its  corporate  name.  [O 
L.  §§  1819*,  1824.  sub.  U*. 
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300.  Board  of  trustees.  President.  There  shall  be  a  board  of  trustees 
insftid  town  to  be  appointed  by  the  board  of  county  oommissionere,  to  consist  of 
A  president  and  four  trustees,  who  shall  have  the  qualifications  of  electors  of  said 
town,  and  who  shall  hold  Hieir  office  until  the  next  municipal  election  and  until 
dior  successors  are  elected  and  qualified;  thereafter  the  said  president  and  trus- 
tees of  said  town  shall  be  chosen  by  ihe  qualified  voters  thereof,  and  shall  hold 
dieir  office  for  two  years,  and  until  their  successors  shall  be  elected  and  qualified. 
A  maiorit}'  of  the  board  of  trustees  shall  form  a  quorum  to  do  business  at  all 
ipecial  or  general  meetings,  due  notice  of  which  shall  have  been  given,  and  the 
preaideDt  shall  preside  at  all  meetings  when  present,  and  have  the  casting  vote. 
When  the  president  is  absent,  one  of  the  trustees  may  be  appointed  by  the  board 
to  act  in  his  place  during  his  absence  ;  and  any  vacancy  in  any  of  tiie  offices  of 
»ach  corporation,  occaraoned  by  death,  resignation,  removal,  or  otherwise,  may 
be  filled  for  the  unexpired  term  of  such  office  by  a  majority  vote  of  the  whole 
board.    [C.  L.  §  1820*. 

301.  Oaths.  The  president  and  trustees  in  each  town,  before  entering 
nfon  the  duties  of  their  offices,  shall  take  and  subscribe  the  constitutitmal  oath  of 
ofiSce.    [C.  L.  §  1821*. 

308.  Powers.  The  board  of  trustees  in  each  town  shall  have  the  following 
powers,  towit : 

1.  Acquire  and  hold  property.  To  purchase,  hold,  or  convey  all  neces- 
sary- estate,  real  or  personal,  for  the  use  and  benefit  of  the  corporation.  [C.  L. 
§1824,  sub.  1. 

2.  Health  recni^ationB.  To  make  regulations  to  seciu%  the  gener^  health 
<rf  the  town.  To  prevent  the  introduction  of  contagious,  infections,  or  malignant 
diseases  therein,  and  to  make  quarantine  laws  and  enfbrce  the  same  within  the 
corporate  limits  and  within  one  mile  thereof.  To  prevent,  abate,  and  remove 
aoiaanees,  and  to  adopt  such  other  measures  for  the  preservation  of  the  public 
health  as  it  may  deem  proper.    ['90,  p.  79. 

3.  Oemeteries.  To  purchase,  hold,  own,  and  lay  out  graveyards  or  ceme- 
teries, and  regfulate  the  burial  of  the  dead.    [G.  L.  §  1824,  sub.  3. 

4.  Efitrays.  To  regulate  or  prohibit  the  running  at  lai^e  of  horses,  mules, 
uses,  cattle,  swine,  sheep,  goats,  geese,  and  all  kinds  of  poultry,  within  the  lim- 
its of  the  town ;  to  establish  a  pound  and  appoint  a  pomidkeeper  and  prescribe 
bis  duties,  and  to  distrain  and  impound  animals  running  at  large,  and  to  pro- 
vide for  the  sale  of  the  same  in  the  same  manner  as  provided  for  sale  of  estrays 
by  the  laws  of  the  state;  the  proceeds  arising  from  the  sale  of  such  animals,  after 
the  payment  of  all  costs,  shall  go  to  the  town  treasury-.    ['94,  p.  60. 

ffightfi  of  towns  reserved  in  estray  law,  §  35. 

Trees,  etc.   To  provide  for  the  protection  of  shade  trees,  monnmentfi, 
and  other  public  property  in  such  town.    [C.  L.  §  1824,  sub.  6. 

6.  Liquor  trc^c.  Licenses.  To  license,  tax,  and  regulate  the  manu- 
fKtQring,  vending,  or  giving  away  of  any  spirituous,  vinous,  fermented,  or 
intoxicating  liquors  or  beverages,  and  the  use  of  billiard,  bagatelle,  pigeon 
bole,  and  any  other  tables  or  implements  kept  or  used  for  a  similar  purpose,  and 
to  license  and  regulate  hotel  and  tavern  keepere,  eating  liouses,  restaurants,  mer- 
cbuits,  grocers,  peddlers,  butchers,  slaughterers,  druggists,  apothecaries,  surgeons, 
pliyndans,  dentists,  and  phot(^p«phere.    ['90,  p.  80. 

Powers  eoncemiDg  licensca.  etc.,  1242-1260. 

<•  License  amusements.  To  license  and  regulate  all  exhibitions  of 
showmen,  concerts,  theatricals,  circuses,  traveling  shows,  public  dances,  and 
uiuHements,  and  to  suppressany  of  the  for^oingwhich  are  indecent.    ['90,  p.  80. 

^>  Vaffrants  Cmd  prostitutes.  To  restrain  and  punish  vagrants,  prosti- 
tates.  and  Iftiertmes.    [d  L.  §  1824,  sub.  8. 
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9.  Policemen.   To  appoint  policemen  and  watdimen,  and  prescribe  their 
duties,  powers,  and  qualifications.    [C.  L.  §  1824,  aub.  9. 

10.  Disorderly  and  gambling  houses.  To  prohibit  and  suppress  dis- 
orderly, lewd,  or  gambling  houses,  and  all  devices  for  gambling,  and  to 
suppress  any  drunkennese,  rout,  riot,  noise,  disturbance,  or  disorderl}'^  assem- 
blage.   [C.  L.  §  1824,  sub.  10. 

11.  General  taxes.  To  levy  an  annual  tax  for  general  corporation  pur- 
poses on  all  such  property  as  shall  be  subject  to  county  and  state  taxes,  aud 
such  tax  shall,  when  so  levied,  constitute  a  lien  on  all  such  property,  and  shall 
be  collected  as  county  and  state  taxes  are  collected ;  provided,  that  all  taxes  for 
such  purposes  in  any  one  year  shall  not  exceed  one-fourth  of  one  per  cent  on 
the  assessed  valuation  of  the  property  so  assessed,  unless  two-thirds  of  the  elec- 
tors voting  at  a  special  election  called  for  that  purpose,  shall  vote  a  larger  per 
cent  to  be  levied;  but  in  no  case  shall  said  tax  exceed,  nor  electors  be  allowed 
to  levy,  more  than  one-half  of  one  per  cent  of  the  assessed  valuation  aforesaid 
in  one  year.    [C.  L.  §  1824,  sub.  11*. 

Legislature  not  to  impoae  taxes  for  town  pniposefi,  Con.  art.  13,  sec  5.   Election  to  levy  tax  for  public 
library.      1369,  1370.    Poll  tax,  g  1743. 

12.  Streete  CUld  sidewalks.  To  lay  out,  construct,  open,  grade,  pave, 
and  otherwise  improve  streets,  lanes,  alleys,  sidewalks,  and  crosswalks,  and  pro- 
hibit  the  encumbering  of  the  same  with  any  material  whatever,  and  to  prohibit 
riding  or  driving  on  sidewalks,  except  to  cross  the  same.    ['90,  p.  80. 

13.  Water  supply  and  tax.  To  lay  out,  construct,  open,  and  keep  in 
repair  canals,  water  ditches,  or  water  pipes  for  irrigation,  domestic,  or  other 
use  for  the  inhabitants  of  such  town,  and  to  annually  assess  and  collect  a  water  tax 
for  said  purposes,  upon  tKe  real  properly  in  said  town  benefited  thereby.  ['90, 
p.  80. 

14.  Maintfun  and  defend  suits.  To  direct  in  the  prosecution  and 
defense  of  actiooB  at  law  in  which  sudi  towns  may  be  a  party.  [0.  L.  §  1824, 
sub.  14*. 

15.  Salaries.  To  fix  and  establish  the  compensatioQ  of  the  officers  made 
elective  or  appointed  by  the  board.    [C.  L.  §  1824,  sub.  15. 

Salaries  to  be  fixed,  Con.  art.  21,  sec.  1. 

16.  Fast  driving.  To  prevent  horse  racing  and  immoderate  driving  or 
riding  in  the  streets  of  said  town.    [G.  L.  §  1S24,  sub.  16. 

17.  Dogs.  To  prevent  the  running  at  large  of  d<^,  by  imposing  a  tax  on 
the  same,  or  otherwise,  or  to  authorize  their  destruction,  in  a  summary  manner, 
when  running  at  large  contrary  to  the  ordinances  of  such  town.  [C.  L.  §  1824. 
sub.  17. 

18.  Ordinances.  To  make,  ordain,  pass,  establiah,  and  enforce  such,  ordi- 
nances and  r^ulations,  not  repugnant  to  the  laws  of  this  state,  for  the  purpose 
of  carrying  into  effect  the  provisionB  of  this  title,  as  it  may  deem  proper,-  and  to 
repeal,  alter,  or  amend  the  same  at  pleasure ;  but  no  such  ordinance  or  regulation 
shall  take  effect  or  be  enforced  until  ten  days  after  the  same  shall  have  been 
published  in  some  newspaper  having  a  general  circulation  in  such  town,  or  have 
b^n  posted  in  not  less  than  three  public  places  therein.    [C.  L.  §  1824.  sub.  18. 

19.  Appoint  nece88fU7  officers.  To  appoint  a  derk,  a  marshal,  and  such 
other  officers  as  may  be  necessary  for  the  good  oi^er  and  well  bdng  of  such  town, 

define  their  duties,  remove  them  from  office  at  pleasure,  and  require  tliem  to  take 
and  subscribe  an  oath  and  give  such  bond  aa  shall  be  provided  by  ordina,nce, 
which  oath  and  bond  shall  be  filed  with  the  clerk  of  the  board  of  trustees,  except 
the  bond  of  the  clerk,  which  shall  be  filed  with  the  treasurer.  [C.  L.  §  1824. 
sub.  19*. 
General  proTisiona  as  to  bonds,  1688-1686. 
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303.  Fines  and  imprisonment.  Jurisdiction  of  justice.  To  enforce 
obedience  to  the  ordinances  of  the  town,  the  board  of  trustees  may  ordain  and 
INrovide  such  fines,  forfeitures,  and  penalties  as  it  may  deem  proper,  to  be  prose- 
cated  before  the  jnstiee  of  the  peace  of  the  precinct  in  which  such  town  may  be 
sitaated,  in  the  name  of  the  corporation,  and  all  expenses  incuiTcd  in  prosecutions 
for  the  recovery  of  any  fine,  forfeiture,  or  penalty  shall  be  i»aid  by  the  corporation, 
and  all  fines  and  forfeitures  when  collected  shall  be  paid  to  the  corporation  as 
may  be  provided  by  ordinance ;  provided,  that  the  fine  or  penalty  for  any  offense 
shall  be  less  than  one  hundred  dollars,  and  the  imprisonment  shall  not  exceed 
three  months;  ami  provided  further,  that  in  case  the  fine  and  costs,  or  either,  are 
not  paid;  the  court  before  whom  the  conviction  is  had  may  order  the  person  com- 
mitted to  the  county  jtul  at  hard  labor  until  such  fine  or  penalty  and  costs  are 
folly  paid,  but  under  no  circumstances  shall  a  person  be  impiisoned  upon  one 
conviction  for  more  tlian  thi-ee  months.  The  expense  of  boanling  such  prisoner 
shall  be  paid  by  the  corporation.  A  justice  of  the  peace  before  whom  any  case 
ifi  tried  shall  hold  court  in  the  town  where  the  offense  was  committed.  The  board 
of  trustees  are  hereby  authorized  to  erect  a  jail  for  said  town,  and  when  erected, 
persons  committed  for  violation  of  said  ordinances  shall  \je  imprisoned  in  said 
jaU.    [C.  L.  §  1825*:  '90,  pp.  80-1*. 

304.  Olerk.  Duties.  The  clerk  of  the  board  of  trustees  in  each  town  shall 
have  the  custody  of  and  safely  keep  the  corporate  seal,  records,  books,  and  papers 
thereof  entnuted  to  him  by  the  board  of  trustees  and  shall  attend  all  meetings  of 
the  board,  and  record  all  its  procee<liugP ;  and  he  shall  audit  all  accounts  allowed 
by  the  board,  and  shall  annually  make,  and  keep  posted  in  his  office,  a  statement 
showing  the  financial  condition  of  the  town,  including  all  receipts  and  disburse- 
ments, debts  due  to  or  owing  by  the  town,  the  names  of  the  parties  to  or  from 
whom  such  debts  are  due,  and  on  what  account  such  debts  were  conti-acted,  the 
source  from  which  all  receipts  were  received  and  upon  what  a<>counts  such 
expenditures  were  made;  and  he  shall  perform  such  other  duties  as  may  be 
required  of  him  by  the  board  of  trustees.    [C.  L.  §  1826*:  '90.  p.  81. 

305.  Marshal.  Duties  and  powers.  The  marshal  of  each  town  shall 
possess  the  same  powers,  be  subject  to  like  liabilities,  and  exercise  the  same  priv- 
il^;es  as  are  possessed  and  confeiTcd  by  law  upon  constables,  to  execute  such 
le^  orders  as  may  be  required  of  him.    [C.  L.  1 1^7*. 

306.  Admklistering  oatha  The  president,  or  any  trustee  appointed  by 
die  board  of  trustees  to  act  as  such  president  in  his  absence,  may  administer  oattw 
to  any  person  when  necessary  in  the  performance  of  his  official  duties.  ['94,  p. 
61. 

307.  Change  of  limits.  The  provisions  for  disincorporating  cities  and 
for  annexing  territory'  thereto,  and  for  detaching  teiTitory  lying  within  bnt  on 
the  borders  thereof,  as  provided  in  chapters  fourteen,  fifteen,  and  sixteen  of  this 
title,  so  far  as  may  be,  are  hereby  made  applicable  to  towns. 

Cbuge  of  dasi,  etc,  H  174-180. 


308.    City  or  town  may  incur  indebtedness  for  supplying  water, 

etc.  Any  city  or  town  in  this  state  is  h«eby  authorized  to  incur  an  indebtedness 
not  exceeding  four  per  cent  of  the  value  of  the  taxable  propeity  therein,  for  the 
parpose  of  supplying  such  city  or  town  with  water,  artificial  light,  or  sewers. 
Then  the  works  for  supplying  such  water,  light,  and  sewers  shall  l)e  owned  and  con- 
trolled by  the  municipality,  when  the  proposition  to  create  such  debt  shall  have 


Chapter  18. 
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been  submitted  to  a  vote  of  such  qualified  electors  as  shall  have  paid  a  property 
tax  in  the  year  preceding  such  election  and  a  majority  of  those  voting  thereon 
shall  have  voted  in  favor  of  incurring  such  debt.     ['97,  pp.  56-6. 

Authorized  iiidebtednestt  for  wattr,  light,  etc.,  Con.  art.  14,  8cc.  4, 

300.  Proposition  to  be  submitted  to  voters.  Notice.  .  When  the 
vity  council  of  any  city  or  the  board  of  trustees  of  any  town  shall  have  decided  to 
submit  the  question  of  incurring  a  bonded  indebtedness,  it  shall,  by  order,  specify 
the  particular  purpose  for  which  the  indebtedness  is  to  be  createil  and  the  amount 
of  bonds  which  it  is  proposed  to  issue,  and  shall  further  provide  for  submitting 
the  question  of  the  issue  of  such  bonds  to  the  qualified  electors  of  the  city  or 
town  at  the  next  general  election,  or  at  a  special  election  to  be  called  for  that 
purpose  by  the  council  or  the  board,  as  the  case  may  be.  If  the  question  is  sub- 
mitted at  a  special  election,  it  shall  be  held,  except  as  herein  othei-wise  provided, 
as  nearly  ae  possible  in  conformity  with  the  general  election  laws  of  the  state. 
Notice  shall  be  given  of  such  election  by  publication  in  some  newspaper  or  news- 
pfqiers  published  in  the  city  or  town,  for  four  weeks  prior  thereto ;  or  if  there  be 
no  newspaper,  then  by  posting  notices.  The  council  or  the  board,  as  the  case 
may  be,  shall  cause  ballots  to  foe  printed  and  furnished  to  the  qualfied  electors, 
which  shall  read :  '*  For  the  issue  of  bonds."  "Yes."  "No."  If  a  majority 
of  the  qualified  electors  voting  thereon  shall  have  voted  in  favor  of  incurring  such 
indebtedness,  the  board  may  proceed  to  issue  the  amount  of  bonds  specified. 
['97,  p.  56. 

Manicipal  elrctioo,  genoral  proTiuous,     887-891.    Begistration  for  municipal  election,  g  816. 

310.  Bonds,  how  issued  and  disposed  of.  Tax.  The  city  council  or 
the  board  of  trustees,  as  the  case  may  be,  shall  provide  by  ordinance  for  the  issu- 
ance and  disposal  of  such  bonds ;  provided,  that  no  such  bonds  shall  be  sold  for 

less  than  their  face  value.  The  city  council  or  the  board  of  trustees,  as  the  case 
may  be,  shall  annually  levy  a  sufl&cient  tax  to  pay  the  interest  on  such  indebted- 
ness as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  the  payment  of  the 
principal  thereof  within  twenty  years  from  the  time  of  contracting  the  same. 
['97,  p.  56. 


CHAPTER  19. 

REPEALS. 

311.  Repeal  of  special  charters.  Effect.  The  special  charters  of  all 
cities  and  towns  in  this  state,  and  all  amendments  thereto,  are  hereby  repealed ; 
but  all  of  said  cities  and  towns  are  hereby  perpetuated  as  such  respectively  under 
their  present  names  and  boundaries  and  subject  to  the  provisions  of  this  title. 
The  officers  of  such  cities  and  towns  now  in  office,  shall  continue  in  their  respec- 
tive offices  until  the  election  and  the  qualification  of  the  officers  herein  provided 
for ;  and  shall  perform  such  duties  as  may  be  imposed  by  law  and  such  other 
duties  conformable  with  this  title,  as  may  be  prescribed  by  ordinance.  All  rights 
and  property  of  every  kind  and  description  now  vested  in  any  municipal  cor- 
poration under  its  present  organization  shall  be  deemed  and  held  to  be  vested  in 
the  same  municipal  corporation  upon  its  becoming  subject  to  the  provisions  of 
this  title ;  but  no  rights  or  liabilities  either  in  favor  of  or  against  such  corporation 
now  existing,  and  no  action  or  prosecution  of  any  kind,  shall  be  affected  by  such 
change,  but  the  same  shall  stand  and  progress  as  if  no  change  had  been  made. 
The  ordinances  and  resolutions  now  in  force  in  any  city  or  town  shall  continue 
in  full  force  and  effect  until  repealed  or  amended,  notwithstanding  the  change 
herein  provided  for,  so  far  as  such  ordinances  and  resolutions  are  not  in  conflict 
with  the  provisions  of  this  title.    [C.  L.  §§  1720*,  1721. 

Similar  sectiouH,  ^{  177, 178.  I>gisUtnTe  sliall  provide  for  manicipol  incorpontion  general  law. 
Con.  art.  11,  nee  B. 
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Chapter  20. 


CLAIMS  FOR  DAMAGES. 

312.  Presentation,  time  for.  Action.  All  claims  against  a  city  or 
town  for  damsiges  or  injury  allied  to  have  arisen  from  the  defective,  unsafe, 
dangerous,  or  obetructed  condition  of  any  street,  alley,  crosswalk,  sidewalk,  cul- 
vert, or  bridge  of  such  city  or  town  or  fi-om  the  negligence  of  the  city  or  town 
sathorities  in  respect  to  any  such  street,  alley,  ciOBKwalk,  sidewalk,  culvert,  or 
bridge,  shall,  witMa  ninety  days  after  the  happening  of  Buch  injury  or  damage, 
be  presented  to  the  dty  council  of  such  city  or  board  of  trustees  of  such  town  in 
writing,  signed  by  the  claimant  or  by  some  authorized  pei-son,  and  properly  veri- 
fied, describing  the  time,  place,  cause,  and  extent  of  the  damage  or  injury;  and 
no  action  shall  be  maintained  against  any  city  or  town  as  aforesaid  for  injuries 
toperson  or  property,  unless  it  appears  that  the  claim  for  which  the  action  was 
broaght  was  presented  to  the  council  as  aforesaid,  and  that  the  council  or  board 
did  not,  within  ninety  days  thereafter,  audit  and  allow  the  same. 

-V.  Dak.  fl895)  M  2172-3*. 
It  is  the  dg^  of  muniripal  offleen  to  use  reamn- 
lUe  diligence  in  keeping  streets  and  stdewalks 


retMiubly  safe  for  peraons  nslng  them  with  rea- 
wnable  care.  Scott  v.  Provo  aty,  —  U.  — ;  45  P. 
1005.  In  Utah,  where  snow  and  ice,  although  not 
ouQioal,  are  by  no  means  continuous,  it  is  not 
■nnaiotiable  to  zeanire  mnnidpolitiea  to  keep 
thdr  walks  free  rrom  Ice  and  snow.  Scovillo 
T.Salt  Lake  City,  11  V.  60;  39  P.  481.  Where  a 
cit^pennitB  water  to  be  discharged  from  adjoining 
bwMS  npon  a  sidewalk  much  nwd  for  travel,  and 
Mb  it  freeze,  aceumnlate,  and  remain  n^n  thi- 
Bdewalk  so  that  it  is  In  a  dangerous  condition,  the 
otj  is  liable  to  persons  properly  using  the  walk, 
'bo  ue  injured  thereon.  Id.  Respondent's  honto. 
Thile  being  driven  along  the  street,  stepped 
lAroogh  a  hole  caused  by  a  break  in  the  water  pipe, 
wtuch  had  occurred  a  day  or  two  before  the  ii^ury; 
Ud,  that  a  verdict  for  the  respondents  was  not 
»  clearly  against  the  weight  of  the  evidence  as  to 
nqnire  a  new  trial.  Hopkins  v.  Ogden  City,  5  IT. 
»;  16  P.  596.  Where  the  plaintiff's  wife  whr 
Mviog  a  gentle  horse  acroesa  bridge  of  the  defend- 
"A  atj,  and  the  horse  becoming  frightened  at  a 
^ce  tint  had  been  n^lljpntly  repaired  and  backed 
nthe  bridge  and  predpitBted  the  pluntiff 's  wife 
jn  tlie  straun,  from  which  accident  she  suffered 
iiUTines ;  Md,  negligence  on  the  part  of  the  dcfend- 
Mt.  Thomas  v.  Springville  City,  9  U.  42«;  35  P. 
%  Wltere  an  obstruction  had  remained  in  the 
*iet  a  sufficient  length  of  time  to  ^ve  the  city 
Mice  thereof,  and  the  same  was  left  without  guard 
^  lifclit.  a  finding  of  negligence  on  the  part  of  the 
at;  vUl  not  be  disturbed.  Noylor  v.  Salt  Lake 
<]<ty.9  C.  491;  SS  P.  509.  A  municipal  corpora- 
tmi  is  liable  for  a  defect  in  a  sewer  caused  by  an 
<|>stniction  placed  in  the  sewer  by  workmen  of  the 
^  under  the  direction  of  the  engineer;  knowl- 
edge OD  the  part  of  the  dty  Is  prusamed.  Kioael 
»  Opien  City,  8  U.  237;  30  P.  758.  An  action  can- 
Mt  be  nuintaincd  against  a  municipal  corporation 
B>f  a  fimnre  to  construct  improvements  or  for 
l^iniies  from  inadeqaate  Improvements;  bat  if  in- 
jDiin  nsalt  from  defective  or  Inadequate  Improve- 


ments and  the  municipal  anthoritiea  neglect  to  use 
reasonable  care  to  remedy  the  defects  when  discov- 
ered, an  action  will  lie.  Id.  A  munidpal  corpora- 
tion which  1^  its  charter  has  power  to  manage, 
regulate,  and  control  the  water  flowing  into  the 
city  for  irrigation  and  other  purposes,  is  liable  fur 
the  damage  resulting  from  a  negligent  exerdsc  of 
the  power  in  distributing  water  to  the  inhabitants 
nf  the  city.  Huch  liability  exists  though  the  city 
does  not  owu,  or  claim  tu  own  the  water.  I^ery 
v.  Salt  Lake  City,  3  U.  63;  1  P.  160.  And  is  al!«> 
liable  for  damages  caused  by  Aoods  which  should 
Iiavu  been  anticipated.  Jiirdan  v.  City  of  Mt.  Pleas- 
ant, decided  July  21,  1897.  Where  a  pemon  work- 
ing out  his  poll  tax  watt  injured  by  the  caving  of  a 
gravel  bank,  and  the  evidence  showed  that  he  watt 
notilltid  of  the  danger  of  the  work  on  account  of 
the  ground  being  frozen  and  having  cracks  in  it; 
keld,  that  he  assumed  tho  risk  incident  to  the  em- 
ployment. Allen  V.  Logan  City.  10  U.  279;  37  P. 
496,  The  plaintiff  was  nentenced  to  imprisonment, 
but  not  to  nard  labor;  he  was  put  to  work  by  the 
chief  of  police  and  received  an  iiijury  fromafellow 
prisoner;  held,  that  the  corporation  wss  not  liable 
for  such  unlawful  act  of  its  chief  of  police;  Md, 
further,  that  a  remlution  of  the  dty  counril  direct- 
ing the  marshal  to  work  prisoners  does  not  confer 
the  right  to  re<]uire  those  not  sentenced  to  hard 
labor  t^i  bii  thus  cmpluyed.  Royce  v.  itelt  Lak<- 
City,  —  U.  — ;  49  P.  2flO.  All  torta  nf  an  agent  or 
offlccr  of  a  municipal  corporation  not  resting  upon 
contract,  which  arc  ultra  viros.  will  not  create  an 
implied  liability  on  the  part  of  the  corporation.  Id. 
Corporations  are  responsible  for  acts  not  strictly 
within  their  corporate  powers,  but  done  in  their 
corporate  names  by  competent  corporation  officers. 
When  such  acts  are  an  arbitrary  ext^rcise  of  power 
in  tho  nature  of  torts,  the  twrpomtion  may  be 
held  to  a  pecuniary  responsibility.  TUm  rule  may 
require  a  more  careftil  scrutiny  in  its  application  to 
munidpal  corporations  than  corporations  for  pecu- 
niary profit,  but  the  former  are  not  wholly  exempt 
from  liability  forwrongfnl  acts  done.  Salt  I^ake 
CMty  V.  HoUister,  118  U.  S.  S66.  AffirmingS  U.  200; 
%  P.  200. 


313.  Claims  baired  if  not  presented.  It  shall  be  a  sufficient  bar  and 
iMwer  to  any  action  or  proceeding  against  a  city  or  town  in  any  court,  for  the 
wUection  of  any  such  clfdm  or  demand,  either  for  injury  to  property  or  person, 
t^t  it  had  not  been  presented  to  the  council  of  such  city  or  the  board  of  trusteeH 
^  ^h  town,  in  the  manner  herein  prescribed,  for  audit  and  allowance,  within 
«d  ninety  days  as  aforesaid. 

N  Dak.  <1«5)  2  2174. 
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TITLE  11. 


CORPORATIONS. 


OHAFTEB  1. 


GENERAL  INCORPOEATION. 


314.  Purpose.  Incorporators.  Private  corporations  may  be  formed  in 
the  manner  prescribed  in  this  title^  for  any  purpose  for  which  individuals  may 
lawfully  associate.  The  number  of  incorporators  shall  not  be  less  than  five,  at 
least  one  of  whom  must  be  a  resident  of  this  state.    [C.  L.  §  2267*;  '96,  p.  299*. 

At  least  one-third  of  directors  most  be  residents,  S  324.  Term  "corporation"  inclnde0what,Con.art.lS; 
seo.  4. 


316.  ArticleB  of  a^eement.  Oontents.  The  incorporators  shall  enter 
into  an  agreement  in  writing,  signed  hy  each  of  them  and  by  at  least  three  of 
their  numb^  acknowledged  before  the  county  clerk  or  any  notary  public  of  the 
count}'^  in  which  they  Imve  established,  or  intend  to  establish,  their  principal 
place  of  business,  stating ; 

1.  The  name  of  the  corporation. 

2.  The  precinct  or  city  where  it  is  organized. 

3.  The  names  of  the  incorporators  and  thdr  places  of  residence. 

4.  The  time  of  its  duration,  which  shall  not  in  any  case  be  less  than  three 
nor  more  than  fifty  years. 

5.  The  ptirsuit  or  business  agreed  upon,  specifying  it  in  general  terms. 

6.  The  place  of  its  general  business. 

7.  The  amount  of  stock  each  party  has  subscribed. 

8.  The  amount  of  each  share,  and  the  limit  of  capital  stock  agreed  upon. 

9.  The  number  and  kind  of  officers,  their  qualifications  and  term  of  office, 
and  the  time  and  manner  of  their  election,  removal,  and  resignation,  with  the 
names  of  the  ofScers  to  serve  until  the  first  general  election;  provided,  that  in  no 
case  shall  the  number  of  directors  be  less  thaji  three  nor  more  than  twenly-five. 

10.  How  many  of  the  entire  board  of  directors  shall  be  necessary  to  form  a 
quorum  and  be  authorized  to  transact  tiie  bue&neas  and  exercise  the  ooiporate 
powers  of  the  corporation ;  provided,  that  a  quorum  shall  not  be  less  than  (me- 
fourth  of  the  entire  number. 

11.  "^Tiether  or  not  the  private  property  of  the  stockholders  shall  be  liable 
for  its  obligations. 

12.  Such  additional  clauses  as  the  incorporators  deem  necessary  for  conduct- 
ing the  business  of  the  corporation  and  for  its  future  safety  and  welfore.  [C.  L 
§§2268*,  2272*,  2273*;  '96,  p.  299*. 

Corporations  limited  to  businen  expressly  authorized,  Con.  art.  13,  sec.  10. 

316.  Oath  of  agreement.  Subscriptions  paid  in  property.  To  the 
agreement  prepared  in  accordance  with  the  provisions  of  the  preceding  section, 
there  shall  be  added  the  oath  or  affirmation  of  three  or  more  of  the  incorporators 
taken  l»efore  any  officer  duly  authorized  to  administer  an  oath,  to  the  effect  that 
th^  have  commenced,  or  it  is  bona  fide  their  intention  to  commence  and  carry 
on,  the  business  mentioned  in  the  agreemoit,  and  that  the  affiants  verily  believe 
that  each  p^rty  to  the  agreement  has  paid  or  is  able  to  and  will  pay  the  amount 
of  the  stock  subscribed  for  by  him;  promdedy  that  said  acknowledgment  shall 
not  be  made  until  at  least  ten  per  cent  of  the  stock  subscribed  by  each  stoc^- 
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uid  who  pays  tht^rpafter  several  iustalmentti  on 
bis  stock.  Ogden  Clay  Compauy  v,  Harvey,  0  U. 
497  ;  35  P.  510.  Where  property  taken  in  payment 
for  stock  is  worthless,  the  holders  will  be  liable  m 
ou  unpaid  subecriptioDS.  Salt  Lake  Hardware  Co.  t. 
Tintic  MiUiog  Co.,  —  U.  — ;  45  P.  200.  Henderson 
T.  Tarngren,  9  U.  43S;  35  P.  495. 


bfdder  and  not  less  than  ten  per  cent  of  the  capital  stock  of  the  corporation  has 
been  paid  in;  provided  further,  that  where  subscriptions  to  the  capital  stock  of 
any  corporation  formed  under  the  provisions  of  this  chapter  shall  consist,  in 
whole  or  in  part,  of  property  necessary  to  the  pursuit  agreed  upon,  there  must 
^pear  in  the  articles  of  incorporation  a  description  of  the  propei*ty  so  taken 
with  a  statement  of  the  fair  cash  value  thereof,  which  statement,  except  in  the 
vaae  of  corporations  organized  for  mining  or  irrigating  purposes,  £^I1  be  supple- 
maited  by  the  affidavits  of  three  personB,  to  the  effect  that  they  are  aoqttainted 
with  said  property  and  that  it  is  reasonably  worth  the  amount  in  cash  for  which 
it  was  accepted  by  the  corporation ;  and  the  owners  of  such  property  shall  be 
de^ed  to  have  subscribed  such  amount  to  the  capital  stock  of  such  coi-poration 
as  will  represent  the  fair  estimated  cash  value  of  so  much  of  such  property,  or  of 
Buch  interest  therein,  as  they  may  have  conveyed  to  such  corporation  by  deed 
actually  eiecuted  and  delivered.    [C.  L.  §2268*;  '96,  pp.  299-300, 

Limitation  on  i»ae  of  stock,  Con.  art.  12,  sec.  S.      by  the  subscriber  who  makes  no  objection  thereto, 

A  corporation  cannot  be  held  liable  for  anything 
done  by  its  promoters  before  its  existenoe.  Long 
r.  Bank.  S  U.  IM;  29  P.  d78.  On  the  ^unds  of  pub- 
Be  poliCT  the  conrt  will  hold  to  strict  account  all 
Uuw  mho  engage  in  creating  bosinesB  corporations 
tkat  are  insolvent  from  their  Inception.  Hendei^ 
m  1.  Ttiragien.  9  V.  482;  85  P.  495.  Informali- 
lin  hi  the  organization  of  a  corporation  are  waived 

317.  Oath  of  office.  Before  the  first  or  any  other  officers  shall  enter 
npon  the  duties  of  their  respective  offices,  they  shall  t^e  and  subscribe  an  oath  of 
office,  that  thej"^  will  dischai^  the  duties  of  such  office  to  the  best  of  their  judg- 
ment, and  that  thej-  will  not  do  nor  consent  to  the  doing  of  any  matter  or  thing 
rdating  to  the  business  of  the  corporation  with  intent  to  defraud  any  stockholder 
w  creditor  or  the  public,  which  oaths  shall  be  filed  in  the  office  of  the  county 
i4erk.    [C  L.  §  2270*;  *96,  p.  301*. 

318.  Agreement  to  be  recorded.  The  agreement,  with  the  oath  or 
affirmation,  shall,  within  t«n  days  from  its  due  execution,  be  deposited  with  the 
county  clerk  of  the  county  in  which  the  general  business  is  to  be  caiTied  on,  and 
shall  be  by  him  recorded  in  a  book  to  be  prepared  for  that  purpose  and  in 
his  office.    [C.  L.  §  2269*;*  96,  p.  301*. 

319.  Clerk's  cerfdflcate.  Oertifioate  of  incorporation.  Elyidence. 

Xs  soon  as  the  agreement  and  oath  or  affirmation  and  oaths  of  office  are  filed,  the 
<-onnty  clerk  shall  issue,  under  his  seal,  a  certificate  to  the  effect  that  the  agree- 
ment and  oath  or  affirmation  and  oaths  of  office  have  been  filed  in  his  office, 
which  certificate,  together  with  a  copy  of  the  articles  of  agreement  and  oath  or 
affinnation.  must  be  filed  in  the  office  of  the  secretary  of  state,  who  shall  issue 
under  the  great  seal  of  the  state  a  certificate  that  a  copy  of  the  articles  of  agree- 
ment and  oath  or  affirmation,  containing  the  required  statement  of  facts,  has  been 
filed  in  his  office,  wliich  shall  be  suffident  to  constitute  the  association  a  body 
•wporate  with  snccessioD  as  specified  in  the  agreement,  wliich  certificate,  or  a 
•certified  copy  of  the  same,  shall  be  evidence  of  the  due  incorporation  of  the  cor- 
poration.   [C.  L.  §  2271*;  '96,  p.  301*. 

320.  Certified  copies  as  evidence.  It  shall  be  the  duly  of  the  county 
"•leit  and  of  the  secretary  of  state,  upon  payment  of  the  lawful  fee  therefor,  to 
make  certified  copies  of  corporation  papers  recorded  or  filed  in  their  respective 
•rffices,  which  copies  shall  be  prima  facie  evid^ce  of  the  facts  therein  stated. 
[C.  L.  §  2283*;  '96,  p.  305*. 

321.  Non-use  of  franchise.    Non-use  for  a  period  of  two  years  of  a 

franchise  acquired  under  the  provisions  of  this  title  shall  be  deemed  a  forfeiture 

'jf  the  corporate  rights,  privil^es,  and  franchises.    [C,  L.  §  2284+;  '96,  p.  305. 

The  attempt  of  a  board  of  directors  to  graut  an  property  to  a  trustee  for  the  payment  of  debtadoes 

>mtt  of  the  company  an  irrevocable  power  of  not  per  Be  work  a  dissolution  of  the  corporation. 

•onranrisavirtii^duBolntionoftiiecoiporation,  Wycth  Mfg.  Co.  v.  JameB-SpenoeF-Bateman  Co., 

•adisToid.  DaviaT.  Flaostaff  Mining  Co.,  2  U.  74.  —  U.  — ;  47  P.  004. 
TIw  am  tnusfer  1^  asmgnment  of  the  corptmite 
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POWERS. 

322.  Powers  enumerated.  The  corporation  in  ite  name  Hhall  have  power 
to  make  all  contractH  necessary  and  proper  to  effect  its  purposes  and  conduct  its 
authorized  business,  to  sue  and  be  sued,  to  have  a  seal,  which  it  may  alter  at 
pleasure,  to  buy,  use,  and  sell,  or  dispose  of  personal  property,  to  buy,  use,  sell, 
or  dispose  of  aU  such  real  estate  as  may  be  necessary  for.  its  general  businees, 
and  such  as  shall  be  necessary  for  the  collection  of  its  debts,  or  judgments,  or 
decrees  in  its  favor,  and  to  disburse  out  of  profits  actually  earned  and  on  hand 
such  dividends  from  time  to  time  as  the  directors  may  deem  prudent.  It  may 
make  all  such  by-laws,  rules,  and  regulations,  not  inconsistent  with  law  or  witi 
other  corporate  rights  and  vested  privileges,  as  may  be  necessary  to  c&rry  into 
effect  the  object  of  the  association;  and  such  by-laws,  rules,  and  r^ulations  may 
be  made  in  a  general  meeting  of  the  stockholders,  or  by  the  board  of  directors 
subject  to  the  approval  of  the  stockholders.    [C.  L.  §§  2272*,  2516*;  '96,  p.  302*. 

penalty  for  the  act,  a  foreign  corporation  whkh 
engages  in  the  busineBB  of  buying  and  selling  real 
estate  in  Utah  territory,  but  .tekes  the  title  to  tlie 
land  in  the  name  of  a  trustee,  does  not  forfeit  ito 
title  to  such  real  estate  or  lose  the  right  to  enforce 
the  trust.  Fiak  v.  Patton,  7  U.  399  ;  27  P.  I.  It  is 
not  necessary  to  prove  by  the  \avs  of  a  state  where 
a  corporation  is  organized,  that  it  is  authorized  to 
hold  or  transfer  real  estate;  such  power  in  deter- 
mined by  the  laws  of  the  govemment  in  which 
they  are  doing  busineas.  Tsrpey  v.  Deseret  Salt 
Co.,  5  U.  494;  17F.  631.  A  resofation  adoptedata 
stockholders'  meeting,  held,  to  be  a  by-law,  thoogli 
not  adopted  with  the  required  formalities.  Ogden 
Clay  Co.  V.  Harvey,  9  U.  497  ;  35  P.  .IIO.  Neither 
the  ennatitation  nor  the  laws  affect  the  power  of  in 
insolvent  corporation  to  make  preferences  among 
its  creditors.  Wyeth  Mfg.  Co.  v.  Jam(»-Spencer- 
Bateman  Co.,  —  U.  — ;  47  P.  004.  A  corporation  in 
this  state  has  the  absolute  right  of  dispoeal  of  its 
property,  and  a  person  may  deal  with  itwitboot 
greater  danger  of  reoelving  property  bardentd 
with  a  trust  or  lien  than  in  dealing  with  individuil 
owners.  Id. 


Limited  to  btiainesH  expressly  authorized.  Con. 
art.  12,  sec.  10.  Power  of  corporations  not  formed 
for  pecaniaiy  profit,  S  846.  A  corporation  has  no 
powers  exc<?pt  sucb  as  are  granted  m'  its  charter  or 
W  necessary  implication.  Davisv.  Flagstaff  Mining 
Co.,  2  U.  74.  Where  the  evidence  showed  that  the 
plaintiff  loaned  the  corporation  certain  sums  to 

Svy  unearned  dividends,  sach  loans,  being  forbid- 
L<n,  are  fhindnlentand  void,  Id.  A  corporation 
being  limited  in  its  power  to  negotiate  loans  by 
its  utiolee  of  association,  the  directors  had  no 
authority  to  borrow  money  beyond  that  grunted, 
and  in  the  manner  specified.  Id.  Actual  knowl- 
edge that  the  company  had  no  power  to  make  a 
loan  is  not  necessary  to  be  shown.  An  incorpora- 
tor and  one  of  the  first  board  of  directors  is  bound 
to  take  notice  of  the  directors'  powers.  A  stock- 
broker is  charged  with  knowledge  of  the  extent 
and  scope  of  the  power  of  the  company  in  whose 
stock  he  is  dealing.  Id.  Under  section  2272,  C. 
L.  1888,  providing  the  obJccta  for  which  corpora- 
tions may  be  formed  and  that  no  corporation  shall 
have  power  to  enter  Into  as  a  business  the  buying 
and  selling  of  real  estate,  but  which  affixes  no 

323.  Winding  up  affairs.  If  the  franchise  of  any  corporation  organized 
under  this  chapter  shall  expire  by  limitation  or  by  forfeiture,  the  corporation 
may  nev^helesa  continue  for  the  purpose  of  winding  up  its  aftairs.  [C.  L 
S§  2275*,  2287;  '96,  pp.  304*,  307*. 


OFFIOBB8~DT7TIB8  AND  BBHOVAIj. 

324.   Powers  exercised  by  board  of  directors.   The  corporate  powers 

of  the  corporation  shall  be  exercised  by  the  board  of  directors,  who  shall  be 

stockholders  in  the  company,  and  at  least  one-third  of  whom  shall  be  reeddentBof 

this  state.    The  number  of  directors  named  in  the  agreement  of  incorporation  as 

being  sufficient  to  form  a  quorum  for  the  transaction  of  budnesa  shall  constitute 

a  board,  and  every  decision  of  a  majority  of  the  board  so  formed  shall  be  valid  M 

a  corporate  act.    [C.  L.  §  2272*;  '96,  pp.  302*. 

Rat  one  incorporator  need  be  a  resident,  §  314. 
A  corporation  is  not  bound  by  a  contract  made 


by  its  board  of  directois  ultra  vires.  Flagstaff  Min- 
ing Co.  v.  Patrick.  2  U.  304.  The  board  of  directors 
of  a  corporation  is  ita  dominant  body.  The  power 
of  the  directors  is  not  a  delegated  anthority,  and 
when  the  transaction  of  the  business  of  the  com- 
pany will  be  facilitated  by  the  appoijitment  of  one 
or  more  of  the  board,  such  iippomtment  may  be 
made.  I^vitt  v.  Oxfonl  S.  M.  Co.,  3  V.  365;  1  P. 
S.'M.  In  the  ahHencv  of  a  statute  or  by-law  of  a 
company  fixing  the  times  of  the  meetings  uf  its 
directoni,  all  mcetin({s  of  the  directors,  of  which 
due  and  legal  notice  was  given,  are  presumed  to  be 
regular,  anlcss  the  contiary  atfirmatively  appears. 
Id.  The  nu^oi^ty      the  board  of  directors  may 


bind  the  corporation  on  any  matter  within  the 
power  uf  the  ooard.  Id.  In  an  action  by  the  vice- 
president  of  a  corporation  against  the  company  to 
recover  for  services  as  general  manager,  it  mu^  be 
shown  by  a  preponderance  of  evidence  tbMi  tke 
services  were  clearly  outside  of  his  duties  M  an 
officer  of  the  company.  Toponce  v.  CurinneCuiil 
AStockCo.,  6U.439;  24  P.  534.  Afflrmed,15ar, 
H.  405.  There  is  no  fiduciary  relation  esistioK 
between  the  director  and  a  stockholder  of  a  con- 
pany  in  regard  to  transactions  afl'octing  the  sale  of 
its  stock  by  a  stockholder  to  the  director,  and  is 
long  as  the  director  remains  silent  and  does  put 
actively  mislead  the  stockholder,  the  transaction 
cannot  be  set  aside  for  fraud,  and  an  answer  setting 
up  such  fiicts  raises  no  isoue  of  fraod.   Haantiek  v. 
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Fm,9U.  110;  33  P.  251.    The  treasurer  of  a  cor-  Co.,  10  U.  140;  37  P.  257.    The  president  of  a 

poTstioD  wrote  a  letter  tMwepting  for  the  corpora-  mining  company  cannot  bind  the  company  by  con- 

lioa  ptaintiff's  offer  to  sell  certain  property  at  a  denting  to  the  sale  of  the  property  to  a  tmstee  to 

^ectacd  price,  in  which  letter  he  wid,  "  I  will  be  held  ior  himself.   When  any  officer  of  a  corpo- 

fpuiantce  yoa  the  money  between  thirty  and  forty  ratioD  is  acting  partly  for  himself  andportly  for  the 

dayA,"aDd  si^ed  the  letter  with  his  name  as  treas-  corporation,  notice  to  him  will  not  affect  the  rights 

tner;  keU,  that  this  laaguage  was  only  an  aasur-  of  the  company.    Victor  Mining  Co.  v.  Nat  Bank 

■Bce  that  the  company  would  pay,  and  nut  a  per-  of  Kepublir,  decided  July  10,  18^. 
wnal  gnintnty.    Riter  v.  Sun  Foundry  &  Machine 

325.  Duration  of  directors*  authority.  Officers  after  having  duly 
qualified  may  continue  to  exercise  the  duties  of  their  offices  until  their  successors 
FhaH  be  duly  elected  or  appointed  and  qualified,  unless  sooner  removed  in  the 
manner  prescribed  by  the  articlee  of  incorporation  or  by-laws,  or,  in  case  no  pro- 
vision be  made  therein  for  such  removed,  according  to  the  provisions  of  this 
chapter.    [C.  L.  §2277*;  '9fi,  p.  304*. 

326.  Failure  to  hold  regular  election.  If  from  any  cause  the  officers 
iihidl  not  be  elected  at  the  time  provided  in  the  a^eement  or  by-laws,  such  elec- 
tion may  be  held  at  a  special  meeting  of  the  stockholders  to  be  duly  called  at  any 
time  hy  the  directors,  or,  upon  their  ffulure  to  call  such  a  meeting  for  a  period  of 
three  months  after  the  re^Iar  time  of  such  election,  at  the  call  of  any  two  stock- 
holders.   [C.  L.  §  2278* :  '96,  p.  304. 

327.  Removal  of  officers.    A  director  or  other  officer  may  be  removed 

from  office  as  provided  in  the  agreement  or  by-laws,  or,  in  case  there  is  no  such 

provision,  then  by  a  vote  of  two-thirds  of  the  outstanding  capital  stock,  at  a 

meeting  held  after  previous  notice  of  the  time  and  place  and  of  the  intention  to 

propose  such  removal.    Special  meetings  of  stockholders  for  this  pnrpose  may  be 

(^led  by  the  president  or  by  a  majority  of  the  directors,  or  by  stockholders 

holding  at  least  one-half  of  the  shares  of  stock  outstanding.    Such  calls  must  be 

in  writing  and  addressed  to  the  secretary,  who  must  thereupon  give  notice  of 

the  time,  place,  and  object  of  the  meeting,  and  by  whose  order  it  is  called.   It  the 

secretary  refuses  to  give  the  notice,  or  if  there  is  no  secretary,  the  call  may  be 

addressed  directly  to  the  stockholders.    In  case  of  the  removal  of  a  director  or 

other  officer,  the  vacancy  may  be  filled  by  election  at  the  same  meeting,  or  by  the 

board  of  directors,  unless  otherwise  provided  in  the  artides  or  by-laws.    [C.  L. 

§2285*;  '96.  p.  306*. 

If  a  trustee  for  a  corporation  is  Tiolatiiils  his  removed  and  the  property  held  by  the  tmstee 

tiwt.  any  stockholder  of  the  company  may  bring  sold  and  the  proceeda  equitably  applied.  Flak  t. 

u  sAion  against  the  tmstee,  joining  the  corpora-  I^ttcnn,  7  U.  400;  ^  P.  1. 
tioB  M  a  defendant,  and  cause  the  tmstee  to  be 

328.  Correct  books  to  be  kept.  It  shall  be  the  duty  of  the  corporation 
to  keep  true  and  correct  books  of  its  proceedings  and  business.  [C.  L.  §  2279; 
■96,  p.  304. 

329.  Id.  Access  thereto  by  stockholders..  The  books  of  every  cor- 
poration organized  under  the  laws  of  this  state  must  be  so  kept  as  to  show  the 
original  stockholders,  their  interests,  the  amount  paid  on  their  shares,  and  all 
transfers  thereof ;  all  books  of  any  corporation  shall,  at  all  reasonable  hours,  be 
subject  to  the  inq)ection  of  any  bona  fide  stockholder  of  record. 

A  Mg^eawnw  to  refuse  isepection,  §  4415. 


330.  Stock.  Transfer.  Stock  shall  be  deemed  personal  propei-ty,  and 
the  delivery  of  a  stock  certificate  of  a  corporation,  together  with  a  written  transfer 
of  the  same  signed  by  the  owner,  to  a  bona  fide  purchaser  or  pledgee  for  value, 
rfiall  be  deemed  a  sufficient  transfer  of  the  title  dfe  against  any  creditor  of  the 
transferror  and  all  other  persons  whatsoever.  But  no  such  transfer  shall  affect 
the  right  of  the  corporation  to  treat  the  holder  of  record  as  the  holder  in  fact 
for  the  purpose  of  voting  and  of  receiving  dividends  until  such  transfer  is  made 
upon  the  books  of  the  corporation,  or  a  new  certificate  is  issued  to  the  person  to 
whom  it  has  been  transferred.    [C.  L.    2280*;  '96.  pp.  304^. 
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331.  liiability  of  Btockholders  for  corporate  debts.  The  property- 
of  the  corporatioii  and  the  unpaid  stock  shall  be  liable  for  the  debts  of  the  corpo- 
ration; but  the  individual  property  of  any  holder  of  full-paid  capital  fitoek  of  any 
corporation  organized  since  March  eighth,  eighteen  hundred  and  ninet^'-four,  or 
that  hereafter  may  be  oi^nized,  under  the  lawa  of  this  state,  except  as  otherwise 
expressly  provided  in  this  title,  shall  not  be  liable  for  the  corporate  obliga- 
tions, nor  shall  assessments  be  levied  on  such  stock  for  any  purpose  whatevei', 
except  to  such  extent  and  in  such  manner  as  may  be  expressly  provided  in  the 
articles  of  incorporation.  [C.  L.  §§2268*,  2286*,  2393*;  '94,  p.  119*;  '96,  pp. 
299*,  306-7*.  . 

Liability  may  be  changed  only  by  consent  of  all,  ftiud  to  be  equally  diatribated  among  ercditon. 
§338.  Assessments.  354-374.  Liability  of  holder  bnt  they  cannot  be  appropriated  for  purposes 
of  full-paid  »toCk,  ^  354.  Xon-liability  of  member  foreign  to  its  business,  or  ulstributed  among  its. 
of  corporation  not  formed  for  peeuniary  profit,  'f,  Ktock holders,  until  all  its  debts  are  paid.  Wyeth 
350.  Mfg.  Co.  V.  Jumea-Spencer-Batcman  Co.,  —  U,  — ; 

The  unpaid  capital  stock  of  a  corporation  be-  47  P.  <i04.  Btockholders  of  a  corporation  may  set 
cornea  a  trust  fund  for  the  payment  of  its  liabilities,  up  by  crotts-bill  to  a  creditor's  bill  the  fraud  or 
and  a  stockholder  is  liable  for  calls  as  long  as  he  mistake  in  procuring  the  judgment  which  in  the 
remains  the  pwncr  of  the  stock  until  it  is  fully  paid  basix  of  the  action.  Wilson  v.  Kiesel,  9  U.  397;  % 
up.  Ogden  Clay  Company  v.  Harvey,  9  U.  497 ;  35  P.  488.  Where  the  attorneys  of  a  corporation 
P.  510.  The  corporate  assets  of  an  insolvent  corpo-  consent  to  a  judgment  against  it  upon  an  exor- 
ration  constitat^  a  tnut  fund ;  first,  for  th«  pay-  bitant  claim  of  which  the  president  is  the  real 
ment  of  its  creditors;  seoimd,  for  distribution  owner;  Md,  that  the  Judgment  against  the  stock- 
among  Its  stockholders.  Noble  Mer.  Co.  t.  Mount  holder»npon  a  creditor's  ull  shonu  be  rcverBed  to 
Pleasant  Co-<m.  Ass'n,  13  U.  213;  42  P.  869.  'The  permit  the  stockholders  to  contest  the  claim.  Id. 
assets  of  an  insoWent  corpomtlon  are  not  a  tmst 

332.  Mode  of  SUbBCriptions.  The  stockholders  of  any  corporation  may 
regulate  the  mode  of  making  sul:^riptions  to  its  capital  stock  and  of  calling  in 
the  same  by  by-laws  or  by  express  contract.    [C.  L.  §  2268*;  '96,  p.  300. 

333.  Lien  for  unpaid  subscriptions.  The  corporation  shall  have  a 
lien  on  the  amount  paid  in  and  the  dividends  thei'eon  for  anv  balance  due  for  the 
stock  of  a  delinquent  stockholder.    [C.  U  ^  2276*;  '96,  p.  *304. 

'  A  delinquent  subscriber  to  the  capital  stock  of  a  sulMcribeis  to  capital  stock,  but  a  proportionate 
corporation,  who  is  also  a  creditor,  can,  after  the  reduction  to  the  amount  delinqneot  on  his  stock 
Issuance  of  an  execution  upon  his  claim,  maintain  must  he  made.  Wilson  V.  Kieeel,  9  I'.  397;  X>  P. 
an  action  against  the  corporation  and  delinquent  488. 

334.  Stockholders'  meetings,  how  called.  Unless  required  by  the 
agreement  or  by-laws,  no  notice  need  given  of  annual  or  stated  meetings  of 
the  stockholders.  Special  meetings  shall  l)e  called  and  notice  thereof  given  in  such 
manner  as  may  be  pi-e^ribed  in  the  agreement  or  by-laws.  When  not  otherwise 
specified  in  the  agreement  or  by-laws,  special  meetings  of  the  stockholders  maybe 
called  by  the  president,  by  any  thi-ee  directors,  or  by  any  number  of  stockholders 
owning  not  less  than  one-third  of  the  (capital  stock,  and  notice  thereof  shall  be 
given  by  personal  service  of  the  notice  upon  each  stockholder  at  least  five  days 
before  the  day  fixed  for  the  meeting,  or  by  advertisement  in  some  newspaper 
published  in  the  state,  having  general  circulation  in  the  county  in  which  the 
prindpal  place  of  business  of  the  coi-poratioii  is  located.  If  publication  be  made 
■in  a  daily  newspaper,  the  notice  shall  be  published  in  each  issue  of  the  paper  for 
a  period  of  two  weeks,  and  if  in  a  weekly  newspaper,  for  three  successive  issnes 
next  before  the  day  of  meeting.    [C.  L.  ^  228r>*;  '96,  pp.  305-(i. 

335.  Id.  Voting.  A.t  all  meetings  each  shareholder  shall  be  entitled  to 
one  vote  for  each  share  of  stock  which  he  or  she  may  have  in  his  or  her  own 
right,  or  held  by  him  or  her  in  trust  for  others,  and  such  votes  may  be  given  in 
^person  or  by  an  authorized  agent,  or  by  proxy.    [C.  L.  §  2285*;  '96,  p.  306. 

336.  Id.  Stock  representation.  The  articles  of  incorporation  or  by-lawK 
may  provide  what  praportion  of  the  outstanding  capital  stock  shall  be  represented 
at  a  stockholders"  meeting  as  a  requisite  to  the  holding  of  the  same,  and  for 
adjoumment  from  day  to  day  in  the  absence  of  a  sufficient  representation,  and 
what  proportion  of  the  stock  so  represented  shall  be  necessary  to  detennine  any 
question  or  election ;  but  in  the  absence  of  such  provisions,  a  lawful  meeting  may 
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1)6  held  by  the  stiock  represented  at  the  meeting,  whatever  its  amount,  and  every 
question  or  election  thereat  shall  be  decided  by  a  majority  of  the  votes  cast 

337.  Blajority  of  stock,  what  constitutes.  Whenever  any  portion  of 
the  capital  stock  of  a  corporation  is  held  by  the  corporation,  a  majority  of  the 
remaining  shareR  is  a  majority  of  the  stock  for  all  purposes  of  election  or  voting 
on.  any  question  at  a  stockholders'  meeting.    [C.  L.  §  2388*. 

AMENDMENTS. 

338.  What  permissible.  The  articles  of  incorporation  of  auy  corpora^ 
tion  now  existing  or  that  hereafter  may  be  oi^anized  under  the  laws  of  this  state 
may  be  amended  in  any  respect  conformable  to  the  provisions  of  this  chapter  by  a 
vote  representing  at  least  two-thirds  of  the  outstanding  capital  stock  thereof 
at  a  stockholders'  meeting  called  for  that  purpose,  as  hereinafter  prescribed ;  prO' 
rided,  tiiat  the  original  purpose  of  the  corporation  shall  not  be  altered,  nor  shall 
the  capital  stock  be  diminished  to  an  amount  less  than  fifty  per  cent  in  excess 
of  the  indebtedness  of  the  corporation;  and  provided  further,  that  the  liability  of 
the  holder  of  full-paid  capital  stock  for  assessments  or  for  the  indebtedn^s  of  the 
coiporation  shall  not  be  changed  without  the  consent  of  all  the  stockholders.  [C. 
L.  §  2273*;  '94,  p.  119*;  '96,  pp.  302-3*. 

Limitrtiw  on  inCTeaae  of  atock,  Coo.,  art.  12.  sec.  B.     creditors  without  notice.   Leednm  v.  Earla  Fumi- 
Tbe  ledbetion  of  corporate  stock  below  the     ture  ft  Carpet  Companr,  12  U.  178;  42  P.  208. 
UHmnt  of  Indebtednen  is  fnadulent  as  against  ^ 

339.  Id.  How  made.  Notice  of  such  meeting  shall  be  given  by  the  presi- 
dent or  secretary  of  such  corporation  in  some  newspaper  printed  in  the  English 
language  and  having  a  general  circulation  in  the  county  where  the  corporation 
has  its  principal  place  of  business  in  this  state  for  at  least  twenty-one  days,  stat- 
ing the  nature  of  the  proposed  change  or  amendment  and  the  time  and  place  of 
such  meeting.  Bnch  change  or  amendment,  when  adopted,  shall  be  signed  by 
the  president  and  secretary  of  such  corporation  and  be  filed  and  recorded  in  the 
manner  provided  for  the  filing  and  recording  of  original  articles.  The  secretary 
of  state  shall  issue  a  certificate  of  amendment,  which  shall  be  evidence  of  the 
facts  therein  stated.    [C.  L.  §  2273*;  '96,  p.  303*. 

OONBOLIDATION. 

340.  What  permissible.  How  made.  Corpomtions  of  the  same  kind, 
engaged  in  the  same  general  business  in  the  same  vicinity,  existing,  or  that  here- 
after may  be  oi^nized  under  the  laws  of  this  state,  may  consolidate  upon  such 
terms  and  conditions  conformable  to  law  as  shall  be  agreed  upon  by  a  vote  rep- 
resenting at  least  two-thirds  of  the  outstanding  capital  stock  of  each  of  said 
corporations,  at  a  q>ecial  meeting  of  each  thereof,  upon  notice  stating  the  time, 
place,  and  objeet  of  such  meeting,  published  for  at  least  thirty  days  prior  thereto 
in  a  newqiaper  having  general  circulation  within  the  county  where  such  corpo- 
ration has  its  principal  place  of  business.  Such  consolidation  shall  be  evi- 
denced by  a  certificate  under  the  corporate  seals  of  the  respective  corporations, 
signed  by  the  president  and  secretary  of  each,  briefly  reciting  the  act  oi*  acts 
sought  to  be  accomplished  and  describing  the  property  sought  to  be  conveyed  or 
assigned,  together  with  the  name  of  the  new  corporation,  with  such  other  pro- 
nfdoDS  as  the  law  may  require  to  be  insei"ted  in  original  ai*ticles  of  incorpora- 
tion, and  such  others,  being  conformable  to  law,  as  may  be  deemed  necessary  to 
perfect  such  consolidation;  which  <%rtifica.te  shall  be  filed  and  recorded  in  the 
manner  provided  for  the  filing  and  recording  of  original  articles  of  incorporation, 
and  a  copy  thereof,  duly  certified  by  the  county  clerk,  shall  be  filed  in  the  offU'e 
of  the  secretary  of  state,  whose  certifioAte  shall  constitute  sncli  consolidated  cor- 
porations a  new  corporation.    [C.  L.  §  2273*;  '96,  p.  303*. 

fViutoUdatioD  of  competing  railroads  forbidden,  (.'on.  art.  12,  wc.  13. 

341.  Besulting  rights  and  duties.   Upon  the  consummation  of  such 
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oonsolidation,  all  the  righte,  privil^es,  and  franchises  of  each  of  Baid  consolidat- 
ing corporations,  and  all  the  propei-ty,  real  and  pei'sonal,  and  all  subscriptions 
and  debts  due  on  whatev^  account,  shall  be  deemed  to  be  transferred  to  and 
vested  in  such  new  corporation  without  further  act  or  deed ;  and  such  consolida- 
tion shall  not  relieve  the  consolidating  corporations,  or  either  of  them,  or  the 
stockholders,  from  any  liabilities,  nor  shall  it  extinguish  or  limit  any  franchise 
or  right;  but  all  debts,  liabilities,  and  duties  of  either  of  said  eorpomtions  shall 
thenceforth  attach  to  such  new  corporation,  and  be  enforcible  against  it  to  the 
same  extent  as  if  incurred  or  contracted  by  it. 

OORPOBATZONS  NOT  FOB  PKOUNIABY  PROFIT. 

342.  Incorporation.  Societies  and  associations  where  pecuniary  profit  if- 
not  tikeir  object  may  be  incorporated  as  hereinafter  provided.  [C.  L.  §  228S* : 
'96,  p.  307*. 

343.  Id.  Articles.  The  associates  shall  meet  for  organization,  and  the 
chairman  or  secretary  of  the  meeting  shall  make  an  affidavit  substantially  in  the 
following  form : 

State  of  Utah,  ) 

County  of  .  j 

I  do  solemnly  swear  (or  afiirm)  that  at  a  meeting  of  the  members  of  (insert  the 
nfune  of  the  churdi  or  society  as  known  before  incorporation)  residing  in  (insert 

the  jurisdictional  limits  of  the  proposed  corporation )  held  at  ,  in  the  count}' 

of  ,  state  of  Utah,  upon  notice  to  the  incorporators  by  (insert  a  precise 

statement  of  the  notice  given,  which  in  all  cases  shall  be  for  not  less  than  fifteen 
days,  and  in  case  of  societies  not  previously  existing  shall  be  personal  to  each 
incorporator,  and  in  case  of  societies  already  existing  shall  be  by  notice  stating  the 
time,  place,  and  object  of  said  meeting,  published  in  some  newspaper  having  a 
gener^  circulation  within  the  proposed  jurisdiction  of  the  corporation,  and  by 
notices  pelted  upon  the  door  of  each  of  the  usual  places  of  meeting,  if  any,  of  the 
society)  it  was  decided  by  a  majority  vote  of  the  members  present  at  said  meeting 
to  incorporate  said  society  within  said  limits  into  a  corporation,  with  such  righfci 

and  obligations  as  may  be  prescribed  by  law,  to  be  known  as  ;  to  exist  for 

 years  from  the  date  of  incorporation;  for  the  purpose  of  (insert  object); 

with  principal  oflfice  at  ;  with  a  board  of  trustees,  (vestrj'men,  wardens, 

directors,  or  such  other  officers  as  may  be  decided  upon,  not  less  than  three  nor 

more  than  twenty-five  in  number),  consisting  of  members,  of  whom  

shall  form  a  quorum,  to  be  elected  (annually  or  otherwise  as  may  be  determined. 

with  time  and  place  of  election) ,  in  the  following  manner :   ,  and  to 

qualify  by  each  giving  bonds  to  the  corporation,  to  be  filed  with  the  secretar>- 

thei-eof,  in  the  sum  of  dollars;  and  (insert  the  name  of  the  officers  for  the 

first  term,  the  method  of  adopting  and  amending  by-laws,  and  of  receiving  and 
removing  members,  with  such  additional  clauses  conformable  to  law  as  the  incor- 
porators may  deem  necessary  or  desirable). 


(Signature  of  affiant). 

Subscribed  and  sworn  to  before  me. 
this  day  of  ,  18—.     [C.  L.  §  2289*;  '96,  p.  307*. 

344.  Id.  Certificate.  Such  affidavit  sliall  constitute  the  articles  of  intior- 
poration  of  such  sotuety  or  association,  and  shall  be  filed  and  recorded  in  the 
manner  provided  for  the  filing  and  recording  of  the  articles  of  incorporation  of 
corporations  for  pecuniary  profit.  The  secretary  of  state  shall  issue  a  certificat'e 
that  a  copy  of  the  articles  of  incorporation  ccmt^ning  the  required  statement  of 
facts  has  been  filed  in  his  office,  which  shall  be  sufficient  to  constitute  the  associa- 
tion a  body  corporate.    [C.  L.  §  2289*;  '96,  p.  307*. 

346.   Nomination  of  trusteee  by  superior  body.  When  the  body  cor- 
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ponte  consists  of  the  trustees  or  directors  of  any  benevolent,  charitable,  literary, 
wcientific,  religious,  or  missionary  institution,  which  may  be  eBtablished  in  the 
Ktate.  and  which  may  be  under  the  control  or  supervision  of  any  conference, 
iivnod.  association,  committee,  or  other  body,  or  of  any  president,  bishop,  or  other 
officer,  the  articles  of  agreement  may  provide  that  such  body,  if  it  exists  under 
the  laws  of  this  state,  or  such  officer,  if  he  be  a  resident  thereof,  may  nominate 
and  appoint  the  trustees  or  directors  or  any  part  thereof,  or  fill  any  vacancy 
among  the  same. 

lovft,  MKlaio's  An.  C.  (1888)  g  16SS*. 

346.  Powers  of  corporation.  Corporations  not  for  pecuniary  profit  shall 
have  power  to  sue  and  be  sued ;  to  adopt  a  corporate  seal,  and  change  it  at  pleas- 
ure; to  contract  and  be  couti'acted  with;  and  to  receive  and  hold  such  property, 
real  and  personal,  whether  obtained  by  purchase,  gift,  or  devise,  as  may  be  neces- 
■mry  to  carry  on  or  promote  the  objecte  of  the  corporation,  society,  or  association. 
[C.  L.  §  2290* ;  '96,  p.  307. 

Pawm  of  corporationii  fonued  for  pecuniary  profit,  g  3^. 

347.  Powers  of  truetees.  The  trustees  shall  have  the  care,  custody, 
aud  control  of  the  corporate  property,  subject  to  tiie  provisions  of  the  artioles  of 
incorpOTation  and  by-laws,  and  may,  unless  otiierwise  provided  in  the  articles  or 
Irir-laws,  upon  consent  of  two-thirds  of  the  members  of  the  corporation  present  at 
a  meeting  duly  called  and  held,  mortage,  incumber,  lease,  sell,  or  convey  any 
real  or  personal  property  of  the  corporation,  unless  such  property  has  been 
received  as  a  gift  or  devise  for  some  special  purpose,  and  if  so  received  it  shall  be 
osed  and  applied  only  for  such  purpose.  Unless  otherwise  provided  In  the  articles 
or  by-laws,  a  meeting  for  such  purpose  shall  be  called  upon  not  less  than  fourteen 
days'  notice,  to  be  given  by  publication  in  some  newspaper  having  general  circu- 
lation in  the  place  where  such  corporation  has  its  principal  office,  or  if  there  be 
no  such  newspaper,  then  hy  posting  on  the  door  of  the  usual  meeting  place  or 
placee;  such  notice  shall  state  the  time,  place,  and  object  of  the  proposed  meeting. 
[C.  L.  §  2291*;  '96.  p.  308*. 

348.  Annual  report.  The  trustees  must  make  annually  to  the  members  of 
the  corporation  a  full  report  of  their  transactions,  of  the  condition  of  the  company, 
and  of  all  property,  real  and  personid,  held  by  them  in  trust  for  the  corporation. 
[('.  L.  S  2290*;  '96,  pp.  307-8. 

349.  Other  provisions  made  applicable.  The  provisions  of  this  chapter 
relating  to  the  non-use  of  the  corporate  franchise ;  to  the  right  of  officers  to  exercise 
the  duties  of  their  offices  until  the  election  and  qualification  of  their  successors; 
to  the  removal  of  officers  and  the  filling  of  vacancies;  to  the  holding  of  stated 
meetings  and  the  calling  of  spedal  meetings,  except  as  hereinbefore  prescribed ; 
to  the  amendment  of  the  articles  of  agreement  and  the  filing  of  the  affidavit 
thereof;  and  to  the  consolidation  of  corporations, — are  hei-eby  made  applicable  to 
corporations  not  for  pecuniary  profit,  with  such  modifications  as  are  rendered 
necessarj-  by  the  fact  that  such  corporations  have  members  and  not  stockholdere. 

350.  Liability  of  members.  Members  of  corporations  not  organized  for 
profit  and  having  no  capital  stock  are  not  individually  or  personally  liable  for 
the  debte  or  obligations  thereof,  unless  such  liability  is  imposed  by  the  articles  of 
incwpwation  or  the  by-laws,  and  then  only  to  the  extent  thus  imposed. 

Uabilitr  of  Htockholden  in  corporations  gi'uemlly.  U  331,  351. 


361.  Must  file  articles.  Other  duties.  AU  corporations,  not  oi-ganized 
nnder  the  laws  of  this  state,  before  doing  businesa  witliin  the  state  shall  file  with 
the  secrptar>-  of  state  and  with  the  county  clerk  of  the  county  wherein  their  prin- 
Hpal  office  in  the  state  is  situated,  a  certified  copy  of  their  articles  of  agreement, 
certificate  of  incorporation,  and  by-laws,  and,  in  case  of  alteration  or  amendment 
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of  said  articleB  of  incorporation  or  by-laws,  shall  file  certified  copies  of  such  tdter- 
ations  or  amendments  with  each  of  said  officers,  and  shall  also,  before  doing 

business  within  the  state,  by  resolution  of  their  board  of  directors,  accept  the  pro- 
visions of  the  constitution  of  this  state,  and  also  designate  some  person  residing 
in  the  county  in  which  its  principal  place  of  business  in  the  state  is  situated, 
upon  whom  process  issued  by  authority  of  or  under  any  law  of  the  state  may  be 
served.  A  copy  of  such  resolutions  shall  be  certified  by  the  president  and  secre- 
tary, under  seal  of  the  oompany,  and  filed  in  the  office  of  the  secretary  of  state 
and  in  the  office  of  the  county  clerk  of  the  county  in  which  its  principiA  office  is 
situated.    [C.  L.  §  2293*;  '96,  p.  308*. 

Foreign  corporutioiui  shall  not  be  permitted  to  poratiuu  for  services  performed,  the  corpomtiou 

transact  busineaa  under  more  favorable  termn  than  having  held  itself  out  ae  such  and  having  bo  dealt 

local  corporatiouB,  Con.  art,  12,  ace.  8.    Corporation  with  plaintiff,  will  not  be  permitted  to  deny  ite 

must  hare  pruceas  agent,  Oou,  art.  12,  sec  9.   Cor-  corporate  existence.  Liter  v.  Ozokerite  Mining Ck>., 

pontion  miwt  file  articlee,  Con.  art  12,  sec.  ».  7  U.  487;  27  P.  890. 

In  a  anit  by  an  employee  ag^nat  a  foreign  cot- 

352.  Penalties.  Any  such  corporation  failing  to  comply  with  the  pro- 
visions of  the  foregoing  section  shall  not  be  entitled  to  the  benefits  of  the  laws  of 
this  state  relating  to  corporations ;  and  any  person  acting  as  agent  of  a  foreign 
corporation  which  shall  neglect  or  refuse  to  comply  with  tiie  foregoing  provisions, 
shaJl  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  personally  liable  on  any 
and  all  contracts  made  in  this  state  by  him  for  and  in  behalf  of  such  company  dur- 
ing the  time  that  it  shall  remain  so  in  default;  pronded,  that  this  section  shaU  not 
be  held  to  apply  to  persons  acting  as  agents  for  foreign  corporations  for  a  special 
or  temporary  purpose  or  for  a  purpose  not  within  the  ordinary  business  of  such 
corpomtions,  nor  shall  it  apply  to  attomeys-at-law  as  such.  [C.  L.  g  2293* ;  '96, 
pp.  308-9*. 


353.  Bights  and  duties  continued.  Every  corporation  hei-etofore  law- 
fully organized  under  any  law  of  Utah  and  existing  at  the  time  of  the  taking 
effect  of  this  revision,  shall  continue  in  existence,  with  all  the  rights,  privileges, 
powers,  duties,  and  obligations  conferred  or  imposed  by  the  laws  under  which  it 
has  heretofore  existed,  as  modified  or  controlled  by  the  provisions  of  these  stat- 
utes. 

Existing  oorporatious  confirmed,  Con.  art.  12,  sec.  1. 


354.  Full-paid  stock  non-assessable.   The  full-paid  capital  stock  of 

any  corporation  organized  since  March  eighth,  eighteen  hundred  and  ninety-four, 

or  that  may  here^ter  be  organized  under  the  Uws  of  tliis  state,  shall  not  be 

assessable  for  any  purpose  wliatever,  except  to  such  extent  and  in  such  manner  as 

may  be  expi-essly  provided  in  the  articles  of  intwrporation;  provided,  that  if  such 

stock  is  made  asaeasable  and  the  manner  of  levying  the  assessinent  is  not  provided 

for,  it  shall  be  levied  in  the  manner  and  form  hereinafter  prescribed.    [C.  L. 

§  2393*;  '94,  p.  119*. 

Liability  of  holder  of  fiiU-paid  stock,    Xil.  property  to  which  they  had  no  title  to  a  corpon- 

Undcr  C.  L.     21174,2375,  and  2393,  an  assessment  tion,  and  receive  therefor  tally  paid  up  stock  of 

might  be  levied  upon  fbUy  paid  up  capital  stock  to  the  uorporatiuD ;  held,  that  such  stock  is  not-  paaA 

pay  del>ts,  but  unless  the  articles  otherwise  prt>-  up  and  tliat  such  stockholder  can  be  held  for  the 

vide,  the  remedy  is  limited  to  a  forfeiture  and  sale  full  amount  of  their  appan-nt  subscriptions.  Hon- 

of  the  stock,    tlary  v.  York  Mining  Co.,  !)  U.  46l\  derson  v.  Tumgren.  9  U.  ■i;J2:  X>  P.  495. 
35  P.  491.  '  Where  the  stockliotders  quit-claim  real 

355.  Stock  not  full-paid.   The  board  of  directors  of  any  corporation. 
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whose  capital  stock  shall  not  be  full-paid,  may,  for  the  purpose  of  paying 
expenses,  conducting  business,  or  paying  debts,  levy  and  collect  assessments  upon 
the  subscribed  and  unpaid  capital  stock  thereof  in  such  manner  and  at  such  times 
as  may  be  prescribed  in  the  articles  of  incorporation,  or.  if  not  therein  proWded 
for.  in  the  manner  and  fbrm  and  to  the  extent  hereinaft>er  prescribed.  [C.  L. 
^2374*. 


Unpud  stock  liable  for  debts,  i  331. 

When  a  roaflonable  effort  baa  been  made  to  din- 
p«f  of  the  stock  set  apart  by  the  articles  of  ajtree- 
ment  as  a  working  capital,  and  no  offer  baa  been 
obtained  therefor,  the  board  may  levy  an  assess- 
ment for  the  purpose  of  paying  debts.  The  word 
"aeeesBment"  inctadesboth  "calls"  and  statatory 
neffiments.  Gary  v.  York  Mining  Co.,  8  U.  461; 


35  I'.  494.  Where  an  aseessment  on  the  capital 
stock  of  a  corporation  has  been  made  by  a  board  of 
directors  do  jure,  and  there,  ia  no  question  as  to 
any  irregularity  in  the  levy,  or  any  want  of 
authority  on  the  part  of  the  lawful  board  to  make  it, 
an  assessment  will  be  held  valid,  and  an  injunction 
to  refltrain  its  collection  denied.  Chandler  et  al.  v. 
Sheep  Bock  Mining  &  Milling  Co.,  —  U  — ;  49  P. 


356.  Amount  of  aasessment.  No  assessment  shall  exceed  ten  per  eent 
of  the  outstanding  capital  stock  of  the  corporation,  unless  the  corporation  is  unable 

to  meet  its  obligations  or  satisfy  the  claims  of  its  creditors,  in  which  case  the 
assessment  may  be  for  the  full  amount  unpaid  upon  its  capital  stock,  or  for  any 
less  amount  that  may  be  Bufiident  to  meet  such  obligations  or  claims.  [C.  L. 
S  237.5*. 

357.  Subsequent  assessment,  previous  one  unpaid.  No  assessment 
shiUl  be  levied  while  a  portion  of  a  previous  one  remains  unpaid,  unless: 

1.  The  power  of  the  corporation  has  been  exercised  in  accordance  with  the 
provisions  of  this  chapter  for  the  purpose  of  collecting  such  previous  assessment ; 

2.  The  collection  of  such  previous  assessment  has  been  enjoined  or  re- 
strained; or 

3.  The  assessment  falls  within  the  provisions  of  the  next  preceding  section. 
[C.  L.  §  2376*. 

Xosubsequent  assesBment  can  be  levied  upon  the  it  can  be  of  no  avail  to  the  corporation.  Miles  v. 
nptal  stock  of  a  corporation  under  section  2376  C.  Sheep  Rock  Mining  and  Milling  Co.,  —  U.  — ;  49 
L.  1888,  until  the  power  of  the  corporation  has  been  P.  5^.  Where  the  collection  of  an  assessment  on 
exerrised  to  collect  any  previouii  ansessment  which  such  stock  is  enjoined  pending  nn  order  to  show 
remains  unpaid,  unless  the  collection  of  such  pre-  cause,  it  does  not  affect  the  validity  of  the  aasess- 
noosone  has  been  prohibited  by  injunctionso  that     ment  but  suspends  the  power  to  collect  it.  Id. 

358.  Order  levying.  Every  order  levying  an  assessment,  unless  other- 
viise  provided  in  the  articles  of  incorporation,  must  specify  the  amount  thereof, 
when,  to  whom,  and  where  payable;  fix  a  day  Hubsequent  to  the  full  term  of  the 
publication  of  the  assessment  notice  on  which  the  unpaid  assessment  shall  be 
delin([uent,  not  less  than  thirty  nor  more  than  sixty  days  from  the  time  of  making 
the  onler  levying  the  assessment,  and  a  day  for  a  sale  of  delinquent  stock,  not 
less  than  fifteen  nor  more  than  sixty  days  from  the  day  the  stock  is  dec^red 
deUnquent.     [C.  L.  §  2377. 

359.  Notice  of  levy.  Upon  making  the  order  the  setTetary  shall  cause 
to  be  published  a  notice  thereof,  in  the  following  form : 

(Name  of  corporation  in  full.  Location  of  principal  i>lace  of  business.) 
Notice  is  hereby  given  that  at  a  meeting  of  the  directors,  held  on  the  (date),  an 
assessment  of  (amount)  per  share  was  levied  on  the  capital  stock  of  the  corpo- 
ration. pa\'able  (when,  to  whom,  and  where).  Any  stock  upon  which  this 
aB8e»>ment  may  remain  unpaid  on  the  (day  fixed)  will  be  delinquent  and  adver- 
tised for  sale  at  public  auction,  and  unlefui  jmyment  is  made  before,  will  be  sold 
on  the  (day  appointed),  to  pay  the  delinquent  assessment,  t<^ther  with  the 
cost  of  advertising  and  expense  of  sale. 

(Signature  of  secretary,  with  location  of  office.)    [C.  L.  2378. 

360.  Id.  Service  and  publication.  The  notice  must  l>e  served  i>crson- 
ally  on  each  stockholder,  or,  in  lieu  of  personal  service,  must  l)e  sent  through 
the  mail,  addressed  to  each  stockholder  at  his  place  of  residence,  if  known,  and 
if  not  known,  at  the  place  where  the  principal  ofiice  of  the  corporation  is  situ- 
ated, and  be  published  once  a  week  for  four  successive  weeks,  in  some  newspaper 


Digitized  by 


168 


CORPORATIONH— ASSESSMENTS. 


of  general  cii*culatioii,  in  the  place  deflignated  in  the  articles  of  incorporation  as 
the  princifMl  place  of  buainees.    [0.  L.  §  2379*. 

361 .  Delinquencies.  Notice  of  sale.  If  any  portion  of  the  assessment 
mentioned  in  the  notice  remains  unpaid  on  the  day  specified  therein  for  declar- 
ing the  stock  delinquent,  the  secretary  shall,  unless  otherwise  ordered  by  the 
board  of  directors,  cause  to  be  published  in  the  same  papers  in  which  the  notice 
hereinbefore  provided  for  shall  have  been  published,  a  notice  substantially  in 
the  following  form: 

(Name  of  corporation  in  full.  Location  of  principal  place  of  business.) 
Notice. — There  are  delinqu^t  upon  the  following  described  stock,  on  aooount  of 

assessment  levied  on  the  day  of  ,  18 — ,  (and  assessments  levied 

previous  thereto,  if  uiy),  t^e  several  amounts  set  opposite  the  names  of  the 
respective  shareholders  as  follows:  (Names,  number  of  certificate,  number  of 
shares,  and  amount),  and  in  accordance  with  law  (and  an  order  of  the  board 

of  directors  made  on  the  day  of  ,  18 — ,  if  any  such  order  shall  have 

been  made),  so  many  shares  of  each  parcel  of  such  stock  as  may  be  necessar}'. 

will  be  sold  at  the  (particular  place)  on  the  day  of  ,  18 — ,  at  the 

hour  of  ,  to  pay  delinquent  assessments  thereon,  t(^ther  with  the  cost  of 

advertising  and'  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  office. )    [C.  L.  §  2380*. 

362.  Id.  The  notice  must  specify  every  certificate  of  stock,  the  number  of 
shares  it  represents,  and  the  amount  due  thereon,  except  where  certificates  may 
not  have  been  issued  to  parties  entitled  thereto,  in  which  case  the  number  of 
Bh»-es,  and  amount  due  thereon,  together  with  the  fact  that  the  certificates  of  such 
shares  have  not  been  issued,  must  be  stated.    [G.  L.  §  2381. 

363.  Id.  Publication.  The  notice,  when  published  in  a  daily  paper,  must 
be  published  for  ten  d&ys,  excluding  Sundays  and  holidays,  previous  to  the  day 
of  sale;  when  published  in  a  weekly  or  semi-weekly  paper,  it  must  be  published 
in  each  issue  thereof  for  two  weeks  previous  to  the  day  of  sale.  The  firat  publi- 
cation of  all  delinquent  sales  must  be  at  least  fifteen  days  prior  to  the  dav  of 
sale.     [C.  L.  §  2382*. 

364.  Id.  Effect  on  sale.  By  the  publication  of  the  notice  the  corpoi-a- 
tion  acquires  jurisdiction  to  sell  and  convey  a  perfect  title  to  all  of  the  stock 
described  in  the  notice  of  sale  upon  which  any  portion  of  the  assessment  or 
expenses  of  advertising  remains  unpaid  at  the  hour  appointed  for  the  sale,  but  must 
sell  no  more  of  such  stock  than  is  nec«ssai'y  to  pay  the  assessments  due  and 
expenses  of  advertising  and  sale.    [0.  L.  §  2384. 

365.  Sale  at  auction.  On  the  day,  at  the  place,  and  at  the  time  appointed 
in  the  notice  of  sale,  the  secretary  shall,  unless  otherwise  ordered  by  the  Iward 
of  directors,  sell  or  cause  to  be  sold  at  public  auction  to  the  highest  bidder  for 
cash  so  many  shares  of  each  parcel  of  the  described  stock  as  may  be  necessary  to 
pay  the  assessment  and  charjies  thereon  according  to  the  terms  of  sale;  if  pay- 
ment is  made  before  the  time  fixed  for  sale,  the  party  paying  shall  only  be 
required  to  p^iy  the  actual  expenses  of  advertising  in  addition  to  the  assessment. 
[C.  L.  §  2.38.5. 

366.  Highest  bidder.  The  person  offering  at  such  sale  to  pay  the  assess- 
ment and  expenses  for  the  smallest  number  of  shares  or  fraction  of  a  share  is  the 
highest  bidder,  and  the  stock  purchased  must  be  transferred  to  him  on  the  stock 
books  of  the  corporation,  on  payment  of  the  assessment  and  expenses.  [C.  L. 
§2386. 

367.  Sale  to  corporation.  If  at  the  sale  of  stock  no  bidder  offers  the 
funount  of  the  assessments  and  expenses  due,  the  same  may  be  bid  in  and  pur- 
chased by  the  corporation  through  the  secretary,  pi-enident,  or  any  director 
thereof,  at  the  amount  of  the  assessments  and  expenses  due;  and  the  amount  of 
the  assessments  and  expenses  shall  be  credited  as  paid  in  full  on  the  books  of  the 
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corporation,  and  entry  of  the  transfer  of  the  stock  to  the  corporation  shall  be 
made  on  the  books  thereof.  While  the  stock  remains  the  property  of  the  coi*po- 
ntion  it  is  not  assessable  nor  shall  any  dividends  be  declared  thereon,  but  all 
aesesBineuts  and  dividends  shall  be  apportioned  upon  the  stock  held  by  the  stock- 
holders of  the  corporation.    [C.  L.  §  2387. 

368.  Id.  Effect.  All  purchases  of  its  own  stock  by  the  cx>rporation  vest 
tbe  legal  title  to  the  Bune  in  the  corporation ;  and  the  stock  so  purchased  is  held 
subject  to  the  control  of  the  atockholdei^,  who  may  make  such  disposition  of  the 
ame  as  thej-  deem  fit,  in  accordance  with  the  by-laws' of  the  corporation  or  vote 
of  the  majority'  of  all  the  remaining  shares.    [C.  L.  §  2.^88*. 

309.  EbEtension  of  time.  The  dates  fixed  in  any  notice  of  assessment  or 
notice  of  delinquent  sale,  published  according  to  the  provisions  hereof,  may  1)6 
extended  from  time  to  time  by  order  of  the  directors  entered  on  the  records  of  the 
eorponition  for  any  period  or  periods  a^r^ating  not  more  than  six  months;  but 
DO  order  extending  the  time  for  the  performance  of  any  act  8pecifie<l  in  any  notice 
!>hall  be  effectual  unless  notice  of  such  extension  or  postponement  is  appended  to 
■od  published  with  the  notice  to  which  the  order  relates.    [C.  L.  ^  2.S89*. 

370.  Brrors  and  omissions.  Noass^ment  is  invalidated  by  a  failure  to 
make  publication  of  the  notices  herein  provided  for,  nor  hy  the  non-performance 
(rf  any  act  required  in  order  to  enforce  payment  of  t^ie  same ;  but  in  case  of  any 
MibBtantial  error  or  omission  in  the  course  of  proceedings  for  collection,  all  pre- 
nonfl  proceedings,  except  the  levying  of  the  assessment,  are  void,  and  publication 
most  be  beg:an  anew.    [C.  L.  §  2390. 

371.  Actions  to  recover  stock  sold  irrejfularly.  No  aK-tion  shall 
mstained  to  recover  stock  sold  for  delinquent  assessments  upon  the  ground  of 
imgularitj'  or  defect  of  the  notice  of  the  sale,  or  defect  or  irregularitj-  in  the  sale, 
imlcw  the  party  seeking  to  maintain  such  action  first  pays  or  tenders  to  the  cnr- 
pontion,  or  the  party  holdii^  the  stock  sold,  the  sum  for  which  the  same  was 
aold.  together  with  all  subsequent  assessment  which  may  have  been  paid  thereon 
and  interest  on  such  sums  from  the  time  they  were  paid ;  and  no  such  action  shall 
be  sustained  unless  the  same  ia  commenced  by  the  filing  of  a  complaint  and  the 
ifwuiog  of  a  summons  thereon  within  six  months  after  such  sale  was  made.  [C. 


372.  Proof  of  mailing,  publication,  and  sale.  Affidavits  made  by 
the  secretary  of  the  mailing  of  notice  shfdl  be  prima  facie  evidenc-e  thereof. 
Thf  pabUcation  of  notices  relating  to  assessments  may  be  proved  by  the 
kflidaTit  of  the  printer,  foreman,  or  primtipal  clerk  of  the  newspaper  in  which 
tbet^ame  was  published;  and  the  affidavit  of  the  secretaiy  or  auctioneer  shall  bo 
prima  facie  evidence  of  the  time  and  place  of  sale,  of  the  quantity  and  particular 
description  of  the  stock  sold,  and  to  whom  and  for  what  price,  and  of  the  fact  of 
tbe  purchase  money  being  paid.  The  affidavit  shall  be  filed  in  the  office  of  the 
corporatioD,  and  copies  of  the  same  certified  hy  the  secretary  thereof  shall  be 
prima  focie  evidence  of  the  fact  therein  stated.  Certificates  signed  by  the  setre- 
taiy  and  under  the  seal  of  the  corporation  shall  be  prima  facie  evidence  of  the 
contents  thereof.    [C.  L.  §  2392*. 

373.  Waiving  proceedings  for  sale.  Action.  On  the  day  specified  for 
declaring  the  stock  delinquent,  or  at  any  time  subsequeut  thereto  and  before  the 
»le  of  the  delinquent  stock,  the  board  of  directors  may  elect  to  waive  further 
proceedings  under  this  chapter  for  the  collection  of  delinquent  aase^ments.  or 
My  part  or  portion  thereof,  and  may  elect  to  proceed  by  action  to  recover  the 
Mmant  of  the  assessment  and  the  costs  and  expenses  already  incnrred,  or  any 
part  thereof. 

(^T.  C,  i  349.    Mont.  Civ.  C.  §  508. 
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Chapter  3. 


BANKING  CORPOBATIONS  AND  BANKS. 


374.  Formation.  Chapters  one  and  two  made  applicable.  Excep- 
tion. Corporations  to  conduct  commo^al  or  savings  ba^s,  or  banks  having 
departmente  for  both  classes  of  business,  may  be  formed  under  the  provisions  erf 
chapter  one  of  this  title  rtopecting  corporations  for  pecuniary  profit,  and  ijl  the 
rights,  privileges,  and  powers,  and  all  the  duti^  and  obligations  of  such  corpora- 
tions and  the  officers  and  stockholders  thereof  shall  be  as  provided  in  said  chapter, 
except  as  in  this  chapter  otherwise  provided ;  and  whenever  it  may  be  necesaaty 
and  lawful  to  assess  the  full-paid  stock  of  any  banking  association,  such  asaeas- 
ment  shall  be  made  and  enforced  as  provided  in  the  articles  or  by-laws,  or  if  not 
provided  therein  in  the  manner  prescribed  in  chapter  two  of  tMs  title.  [C.  L. 
§  2494*. 

See  annotations  under  title  "  Negotiable  Instru-  A  bank  ia  not  liable  even  to  an  innocent  holder  Tor 
ments,"  §§  1553-1665.  value  on  a  c^iflcate  of  deposit  issued  before  iti 

A  bank  officer  who  issues  »  certaflcate  of  bank  incorporation  and  signed  m  oashier  by  the  petsoo 
stock  before  the  bank  is  formed  to  a  person  who,  who  afterwards  beoune  such,  there  being  ootb- 
hy  means  of  the  stock,  obtains  a  loan  from  a  third  Ing  to  show  that  the  bank  ever  received  sar 
party  who  has  no  notice  of  the  facts,  is  liable  to  considention  therefor.  "Long  v.  QtlcenB'  Bask.  B 
such  third  party  for  the  amount  of  the  loan.  Mer-      17.  IM;  29  P.  978.  _  , 

chantA'  Nat.  Bank  t.  Bobinson,  8  U.  256;  30  P.  985. 

375.  Capital  stock.  Banking  corporations  shall  in  no  case  have  to  exceed 
one  million  dollars  capital  stock;  nor  shall  the  subscribed  capital  stoc^  of  imy 
bank  be  less  than  twenly-five  thousand  dollfu^,  and  in  cities  having  from  ten 
thousand  to  twenty  thousand  inhabitants,  not  less  than  fifty  thousand  dollars, 
and  in  cities  of  not  less  than  fifty  thousand  inhabitants,  not  less  than  one  hundred 
thousand  dollars;  nor  shall  the  certificate  of  incorporation  issue  until  it  shall 
appear  to  the  secretary  of  state  by  affidavit  of  at  least  three  of  the  incorporators 
that  the  proposed  corporation  has  the  requisite  amount  of  subscribed  capittd 
stock,  and  that  at  least  twenty-five  per  cent  of  the  stock  subscribed  by  each  stock- 
holder, and  not  less  than  twenty-five  per  cent  of  the  capital  stock  of  the  corpora- 
ti<m,  has  been  paid  in  cash ;  nor  shall  the  secTetar)*^  of  Eitate  issae  his  certificate  of 
amendment  to  any  banking  corporation  until  it  shall  be  made  to  appear  to  him 
f^davit  that  twenty-five  per  cent  of  the  increased  capital  has  actually  been  pud 
in  cash.    [C.  L.  §§  2495*,  2500*,  2504*. 

376.  Powers.  A  banking  corporation  ^all  have  power  to  exercise  by  its 
board  of  directors  or  duly  authorized  officers  or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of  banking,  by 
discounting  or  n^otiating  promissory  notes,  drafts,  bills  of  exchange,  and  othw 
evidences  of  debt,  hy  receiving  deposits,  by  buying  and  selling  stocks,  exchange, 
coin,  and  bullion,  and  by  lending  on  personal  or  real  securitj';  to  hold  and  convey 
such  real  estate  as  shall  be  necessary  for  its  accommodation  in  the  transaction  of 
its  business,  such  as  shall  be  mortgaged  in  good  faith  by  way  of  security  for  debts, 
duly  contracted,  euch  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings,  such  as  it  shall  purchase  at  sales  under 
juc^ments,  decrees,  or  mor^ages  held  by  it,  or  ^all  purchase  to  secure  debts 
due  to  it.    [C.  L.  §§  2498*-^*. 

377.  Unpaid  subscriptions.  Reduction  of  capital.  Receiver.  The 
unpaid  subscriptions  of  the  stockholders  of  any  bank  shall  be  paid  in  cash  in 
instalments  of  not  less  than  ten  per  cent  per  month  until  the  full  amount  of  the 
subscribed  capital  stock  shall  be  fully  paid.  Whenever  any  shareholder  or  his 
assignee  fails  to  pay  any  instalment  of  stock  when  the  same  is  required  as  pro- 
vided above,  the  directors  of  such  bank  may  sell  at  public  auction,  after  giving 
two  weeks'  previoixa  notice  of  such  sale  in  a  newspaper  published  in  the  coun^ 
where  the  tank  is  located,  or,  if  no  newspaper  be  published  therein,  then  in  any 
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newspaper  having  general  circulation  in  such  county,  so  much  of  the  fltock  of 
such  delinquent  shu^holder  as  may  be  necessary  to  pay  the  amount  due  thereon 
vith  the  expenaee  of  advertiBing  and  sale;  the  aale  Bhul  be  made  to  l^e  highest 
bidder,  and  the  excess,  if  any,  shall  be  paid  to  the  delinquent  shareholder.  If 
such  stock  will  not  bring  the  amount  due  thereon,  with  costs  of  adverlMng  and 
sale,  the  amount  previously  paid  shall  be  forfeited  to  the  aBsociation,  and  such 
stock  shall  be  sold  as  the  boai-d  of  directors  may  order  within  six  months 
from  the  date  of  forfeiture,  and  if  not  sold,  shall  be  canceled  and  deducted  from 
the  capital  stock  of  the  association;  if  such  cancellation  and  reduction  shall 
reduce  the  capitel  of  the  association  below  the  minimum  required  by  law,  the 
coital  stock  shall,  within  thirty  days  from  the  date  of  such  cancellation,  be 
increased  to  the  required  amount,  in  default  of  which  a  receiver  may  be  appointed^ 
upon  the  application  of  the  attorney  general  in  the  manner  provided  by  law.  to 
close  up  the  business  of  the  bank.    [C.  L.  §  2503*. 

ExamiDBtion  of  corporate  bank,  2441-!244A. 

378.  Reserve,  failure  to  keep.  Every  bank  shall  at  all  times  have  on 
hand,  as  a  reserve,  in  available  funds,  an  amount  equal  to  at  least  fifteen  per 
cent  of  the  aggr^ate  amount  of  its  commercial  deposits  and  immediate  liabilities, 
which,  reserve  shall  be  twenty  per  <xa.t  in  banks  locidied  in  cities  having  a  popu- 
lation of  twenty-five  thousand  or  more;  and  an  amount  equal  to  at  least  ten  per 
cent  of  its  savings  deposits  and  immediate  liabilities.  The  available  fun^  shall 
consist  of  cash  on  hand  wd  balances  due  the  corporation  or  private  banker  from 
good,  solvent  banks.  Immediate  liabilities  shall  include  all  claims  against  the 
bank  payable  on  demand.  Whenever  the  available  funds  of  auy  bank  shall  fall 
below  the  reserve  hereinbefore  required,  such  bank  shall  not  increase  its  liabilities 
nmking  auy  new  loans  or  discounts  otherwise  than  by  discounting  or  purchas* 
ing  bills  of  exchange  payable  at  sight.  The  secretary  of  state  may  notify  any 
soch  bank,  in  case  its  reserve  shfdl  fall  below  the  amount  required,  to  make 
good  stich.  reserve  without  delay,  and  any  failure  for  the  period  of  thirty  days  to 
make  good  such  defidency  shaU  be  cause  for  the  appointment  of  a  receiver. 

R,  S.  U.  8.  (1879)  2  51S1*. 

370.  Loans  to  officers.  No  officer  of  any  banking  corporation  organized 
or  existing  under  the  laws  of  Utah  shall  borrow  money  from  such  bank  to  exceed 
one-tenth  part  of  the  capital  stock  actually  paid  in,  nor  in  any  case  to  exceed  the 
msa  of  ten  thousand  dollars ;  and  no  sum  of  money  shall  be  loaned  to  any  such 
officer  unless  he  furnishes  security  in  at  least  double  the  amount  of  the  loan 
made,  and  no  loan  to  any  such  officer  shall  be  made  for  a  period  of  over  three 
montlie  and  the  stock  of  the  association  shall  not  be  taken  as  security  for  any 
such  loan ;  nor  shall  any  such  officer  become  an  indorser  or  security  for  loans  to 
others.  The  office  of  any  officer  who  shall  act  in  contravention  of  the  provisions  of 
this  section  shall  thereupon  become  vacant ;  and  any  loan  he  shall  have  made  in 
contravention  thereof  shall  become  immediately  due  and  payable.    [C.  L.  g  2515. 

380.  Loans  to  individuals.  Limit.  The  total  liability  to  any  banking 
corporation  of  any  person,  or  any  company,  corporation,  or  firm,  for  money 
borrowed,  including  in  the  liabilities  of  ^e  company  or  firm  the  liabilities  of  the 
several  members  thereof,  shall  at  no  time  exceed  fifteen  per  cent  of  the  amount 
of  the  capital  stock  of  such  bank  actually  paid  in ;  but  the  discount  of  bills  of 
exchange  drawn  in  good  faith  against  actually  existing  values,  and  the  discount 
of  commercial  or  business  paper  actually  owned  by  the  person  n^otiating  the 
Esftme.  ahall  not  be  construed  as  borrowed  money. 

E.  S.  U.  S.  (1878)  §  5200»;  Moat.  Civ.  C.  g  583*. 

381.  llinors  as  depositors.  Minors  may  in  their  own  names  make  and 
draw  d^x>sitB  and  draw  dividends  and  give  valid  receipts  therefoi*.  [C.  L. 
$  2.517*. 

382.  Liability  of  stockholders.  The  stoekholdei*s  in  every  4>orporation 
and  joint  stock  association  for  banking  purposes,  in  addition  to  the  amount  of 
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capital  stock  subscribed  and  fully  paid  by  iAiem,  shall  be  individually  responsible 
for  an  additional  amount,  equal  to  the  amount  of  th^  stock  in  such  corpora- 
tion, for  all  debts  and  liabilitaes  of  eveiy  kind. 

Liability  of  Btockholders  in  banking  corporations,  Cou.  art.  12,  sec.  IS. 

383.  Amendment  of  artlcleB.  No  change  shall  be  made  in  the  articles 
of  association  of  any  banking  corporation  by  which  the  rights,  remedies,  or 
securities  of  existing  creditors  of  the  association  shall  be  impaired.  [C.  L. 
§  2502*. 


384.  Defined.  Private  bankers  are  those  who,  withont  being  incorpo- 
rated cajry  on  the  business  of  bulking. 

Ky.  Stat.  (1894)  g  SM. 

386.  Capital.  Swom  statement.  No  person  or  firm  shall  engage  in 
the  business  of  pnvate  banking  without  a  paid  up  capital  of  not  less  than  ten  thou- 
sand dollars;  nor  in  cities  having  from  five  thousand  to  ten  thousand  inhabitants 
without  a  paid  up  capital  of  not  less  than  fifteen  thousand  dollars ;  nor  in  cities 
having  from  ten  thousand  to  twenty  thousand  inhabitants,  without  a  paid  up  ca^- 
tal  of  not  less  than  twenty-five  thousand  dollars ;  nor  in  citira  having  more  than 
twenty  thousand  inhabitants,  without  a  paid  up  capital  of  not  lees  thiui  fifty 
thousand  dollars ;  nor  until  at  least  one  person  interested  in  the  business  diall 
have  subscribed  and  sworn  to  a  statement  giving  the  names  and  postoffice 
addresses  of  all  persons  interested  in  the  business,  with  the  nature  and  extent  of 
their  interest  therein,  the  amount  of  capital  invested,  and  the  name  in  which 
and  place  where  the  business  is  to  be  carried  on ;  which  statement  shall  be 
recorded  in  the  office  of  the  clerk  of  the  count}'  in  which  the  bank  is  to  be  located, 
and  a  duplicate  thereof  filed  with  the  secretary  of  state. 

K7.  Stet.  (1894)  {800*. 

386.  Powers.  A  private  banker  shall  have  power,  subject  to  law,  to  exer- 
cise all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking,  by  discounting  or  n^otiating  promissory  not^,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt,  by  buying  and  selling  stocks,  exchange, 
coin,  and  bullion,  and  by  loaning  on  personal  or  real  security,  to  hold  and  convey 
such  real  estate  as  shall  be  necessary  for  the  accommodation  of  the  bwk  in  the 
transaction  of  its  business,  or  such  as  lUiall  be  mor^aged  in  good  faith  by  way  of 
security  for  debts,  duly  contracted,  or  such  as  shall  be  conveyed  to  him  in  satis- 
faction of  debts  previously  contracted  in  the  course  of  his  dealings  as  a  banker, 
or  such  as  he  shall  purcliase  at  sales  under  judgment,  decrees,  or  mortgages  hdd 
by  him  as  a  banker,  or  sliall  purchase  to  secure  debts  due  to  him  as  such. 

Ky.  Stat.  (1894)  g  601». 

387.  Penalty.  If  any  private  banker  shall  fail  or  refuse  to  comply  with 
any  of  the  requirements  prescribed  in  this  chapter,  the  proprietor,  or  partners, 
and  cashier  of  such  bank  shall  each  be  deemed  guilty  of  a  misdemeanor  for  each 
such  offense,  and  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars. 

Ky.  Stat.  (18M)  g  602*. 


388.  When  made.  Nature.  Publication.  Eveiy  banking  corpora- 
tion or  private  banker,  domestic  or  foreign,  transacting  a  banking  business  in  this 
state,  shall  make  to  the  secretary'  of  state, not  less  than  four  reimrts  during  each 
year  according  to  the  form  which  may  be  prescribed  by  him,  which  report  shall 
be  verified,  in  the  case  of  banking  corporations,  by  the  oath  or  a£Srmatiou  of  the 
president  or  cashier,  and  in  the  case  of  private  bankers  by  the  oath  or  affirmation 
of  the  proprietor,  a  partner,  a  member,  or  by  the  business  manager.  Sucli  reports 
shall  state  the  condition  of  the  bank  at  the  close  of  business  on  any  past  day, 
within  three  months  before  tJie  date  of  the  call,  specified  by  the  seo'etary  of  state. 
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and  shall  be  transmitted  to  his  office  within  five  days  after  the  receipt  of  the 
request  therefor,  and  a  copy  thereof  duly  certified  by  the  secretary  of  state  shall 
be  pnblislied  by  the  bank  making  the  same  in  some  newspaper  having  general  cir- 
culation in  the  county  where  such  bank  is  situated.  The  secretary  of  state  shall 
have  power  to  call  for  special  reports  from  any  such  banking  corporation  or 
Iffirate  banker  whenever  in  his  judgment  the  same  shall  be  iiecessai'y.  [C.  L. 
§2514*:  "90,  p.  107*. 

Nth.  (lgS6|  Jfl23*. 

389.  Failure  to  report.  Penalty.  Every  banking  corporation  or  pri- 
vate banker  who  shall  fail  or  n^lect  to  make  any  report  required  by  the  provisions 
of  this  chapter,  shall  be  subject  to  a  penalty  of  Mty  dol|^«  for  each  day's  delay 
in  transmittiDg  each  report,  to  be  recovered  by  and  for  t^  state  in  a  civil  action. 

390.  Impairment  of  capital.  Receiver.  The  secretary  of  state,  upon 
beooniing  satisfied  that  any  bank  has  become  insolvent,  or  that  its  capital  has 
become  and  is  permitted  to  remain  impaired,  or  that  it  has  violated  any  provision 
ci  law,  may.  through  the  attorney  general,  apply  to  the  district  court,  or  a  judge 
thereof,  for  the  appointment  of  a  receiver  to  take  charge  of  and  wind  up  the  busi- 
nesB  of  such  bank. 

391.  National  banks.  This  cliapter  does  not  apply  to  banks  organized 
onder  the  national  banking  act  of  the  United  Statra. 


392.  Object.  Chapter  one  made  applicable,  when.  ArticleB. 
Building  and  loan  associataons  oi^anized  for  the  purpose  of  raising  a  fund  by  t^he 
odlection  of  dues  or  stated  payments  from  its  members,  to  be  loaned  among  its 
nembers,  may  be  incoi-porat^  under  the  provisions  of  chapter  one  of  this  title 
reflecting  corporations  for  pecuniary  profit;  and  all  the  rights,  privileges,  and 
powers,  and  ail  the  duties  and  obligations  of  such  corporations  and  the  ofl&cers 
and  stockholders  thereof  sh^l  be  as  provided  in  said  chapter,  except  as  in  this 
chapter  otherwise  provided.  In  addition  to  the  other  facts  required  to  be  stated, 
die  ar&;1e8  of  incorporation  of  such  companies  shall  state  the  teims  and  plan  of 
faeoxning  and  continuing  a  member,  and  of  withdrawal,  the  plans  of  making 
louig,  dUtribnting  profits,  equalizing  losses,  providing  for  expenses,  and  of 
providing  a  fund  with  which  to  pay  losses,  and  the  maximum  compensation 
flf  officers.    ['90,  pp.  7-11*. 

393.  Capital.  The  capital  named  iu  the  articles  of  incorporation  shall  be 
token  to  mean  the  authorized  capital,  and  the  association  may  commence  busi- 
Kffi  when  five  per  cent  thereof  is  subsoribefl  and  the  other  requirements  of  the 
law  hare  been  complied  with. 

394.  Powers.  Any  such  corporation  shall  have  power,  subject  to  the  terms 
ind  conditions  contained  in  the  articles  of  incorporation  and  by-laws,  to  issue 
«ock  to  its  members ;  to  assess  and  collect  from  its  members  reasonable  member- 
Aipfece,  dn^,  premiums,  and  fines;  to  permit  its  members  to  withdraw  any  or 
an  of  their  stock  deposits  upon  equitable  terms ;  to  hold  and  convey  such  real 
•nd  personal  property  as  shall  be  necessarj-  for  its  accommodation  and  the  ti-ans- 
action  of  its  businees,  such  as  shall  be  moiiigaged  in  good  faith  by  way  of 
BKority  for  debts  duly  contracted,  such  as  shall  be  conveyed  to  it  in  satisfat^tion 
of  debts  previonsly  contracted  in  the  coui^  of  its  dealings,  such  as  it  shall  pur- 
ctiawat  sales  under  judgments,  decrees,  or  mortgages  held  by  it,  or  shall  puix-hase 
1o  secure  debts  due  to  it;  to  make  loans  to  its  members  upon  ample  real  estate 
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security,  unincumbered  except  by  prior  loans  from  the  association,  or  npon  tiie 
stock  of  such  association  to  the  extent  of  its  withdrawal  value;  to  make  annual 
or  Rcmi-aimual  distributions  of  its  eamiugs,  and  to  do  all  other  things  that  may 
be  necessary  to  effect  its  purposes  and  conduct  its  autliorized  businesa 

395.  Bonds  of  secretary  and  treasurer.  The  treasurer  and  secretary, 
before  entenng  upon  their  duties,  shall  give  good  and  sufficient  bonds  for  the 
faithful  performance  of  the  same  and  for  the  safe  keeping  and  proper  application 
of  all  money  or  property  coming  into  their  hands,  and  the  same  shall  be  approved 
by  the  board  of  directors.  All  such  bonds  shall  be  increased  or  additional  sure- 
ties required  by  the  Imard  of  directors  when  the  same  becomes  necessary  to  pro- 
tect the  interests  of  the  association  or  its  members,  but  no  director  shall  be 
accepted  as  a  surety  ou'udi  bonds,  and  the  directors  shall  be  individually  liable 
for  loss  to  the  association  or  members  caused  by  their  failure  to  comply  with  the 
provisious  of  this  se<rtion,    ['90,  p.  9*. 

396.  Payments.  Withdrawals.  A  borrower  may  repay  a  loan  at  any 
time  npon  duly  complying  with  the  provisions  of  the  charter  and  by-laws  in 
relation  to  the  payment  of  loans ;  and  any  stockholder  wishing  to  withdraw  from 
the  corporation  shall  have  poww  to  do  so  by  giving  thii-ty  days'  notice  of  his 
intention  to  withdraw,  when  he  shall  be  entitled  to  receive  the  amount  paid  in  by 
him  and  such  interest  thereon,  or  such  propoi-tion  of  the  profits  thereon,  less  aU 
fines  and  other  charges,  as  the  by-laws  may  determine ;  provided,  that  at  no  time 
shall  more  than  one-half  of  the  funds  of  the  treasury  of  the  corporation  be  appli- 
cable to  the  demands  of  withdrawing  stockholder  without  the  consent  of  the 
l>oard  of  directors,  and  that  no  stockholder  shall  be  entitled  to  withdraw  whose 
stock  is  held  by  the  association  for  security.  Upon  the  death  of  a  stockholder, 
his  legal  representative  shall  be  entitled  to  receive  the  full  amount  paid  in  by  him 
on  all  shares  not  borrowed  upon  or  pledged  to  the  association  as  collateral  security 
and  legal  interest  thereon  after  deducting  all  charges  that  may  be  due  on  the  stock ; 
but  no  fines  fdiall  be  chained  to  a  deceased  member's  account  from  and  after  his 
decease,  unless  the  legal  representative  of  such  decadent  assume  the  future  pay- 
ment of  the  dues..    ['90,  p.  9*. 

Examination  of  building  and  loan  associations,  3141-244.'). 

397.  Foreign  companies.  Statement.  It  shall  be  unlawful  for  any 
building  and  loan  association  not  organized  under  the  laws  of  this  state,  to  trans- 
act business  herein  unless  the  company  shall  have  obtained  a  certificate  of 
authonty  from  the  secretary  of  state,  and  shall  have  filed  with  the  secretary 
of  state  a  certified  copy  of  its  aiiicles  of  incorporation  or  charter  and  by-laws, 
t(^ether  with  a  statement  subscril)ed  and  Hwoi*n  to  by  the  manager  or  by  an 
officer  of  the  com])any,  showing: 

1.  The  amount  of  authorized  capital,  and  the  par  value  of  each  share. 

2.  The  number  of  shares  sold  during  the  year. 

.3.    The  number  of  shares  canceled  and  withdrawn  during  the  pi-eceding  year. 
4.    A  statement  of  ret^eipts  and  disbui-sements  during  the  preceding  yeiur. 
is.    Salaries  paid  each  of  its  officers. 

().  A  statement  of  it«  assets  and  liabilities  at  the  end  of  the  year,  and  the 
nature  thei-eof  in  g(ineral  terms. 

7.    Any  other  fa<'t  which  the  secretary  of  state  may  i-equire. 

XTpon  receipt  of  such  statement,  the  secretarv'  of  state,  if  he  brieves  that  the 
association  is  pi-operly  managed,  that  it<s  financial  condition  is  satisfactory,  and 
that  its  business  is  conducted  upon  a  safe  and  relialile  plan,  shall  issue  a  certafi- 
cate  of  alithoritj'  to  such  corporation. 

398.  Annual  statement.  Publication.  On  or  befoi-e  the  first  day  of 
Mar(^h  in  each  year,  every  building  and  loan  association  doing  business  in  this 
state,  whether  domestic  or  foreign,  shall  cause  to  be  filed  in  the  office  of  the  sec- 
retai-y  of  state,  the  statement  required  in  the  next  prectnling  section,  and  shall 
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I   oHife  a  «>py  thereof,  duly  certified  by  the  secretary  of  state,  to  be  published  at 
I   leatft  four  times  in  some  ne^paper  published  in  this  state  and  haviug  a  general 
orcolatioii  therein,  such  publication  to  be  completed  on  or  before  the  first  day  of 
May.  and  proof  thereof  filed  in  the  office  of  the  secretary  of  state. 

399.  Examination,  reAisal  to  submit  to.  If  any  domestic  building  and 
loan  association  shall  refuse  to  submit  to  examination  by  the  bank  examiner, 

I  the  secretarj'  of  state  shall  advise  the  attorney  general,  who  shall  proceed  to  wind 
up  its  affairs ;  and  if  amy  foreign  asaociation  refuse,  the  secretary  of  state  shall 

'  moke  itB  certificate  of  authority. 

I  400.  Unlawttil  methods.  Deception.  Unsafe  condition,  etc.  When, 
I  in  the  opinion  of  the  secretary  of  state,  any  such  corporation  is  conducting  its 
boanesB  ill^ally,  or  in  violation  of  its  articles  of  incorporation  or  by-laws,  or  is 
practicing  deception  upon  its  members  or  the  public,  or  is  pursuing  a  plan  that 
is  injurious  to  the  interests  of  such  members,  or  if  he  is  satisfied  that  its  aflfaii-s  are 
in  an  unsafe  condition,  he  shall  notify  its  directors  or  managers,  and  if  it  shall 
not  immediately  amend  its  course  or  put  its  a&irs  upon  a  safe  basis,  he  shall  in 
the  caae  of  a  domestic  corporation  advice  the  attorney  general  thereof,  who  shall 
take  Uie  necessary  steps  to  wind  up  its  affairs,  and  in  the  case  of  a  foreign  corpo- 
ration he  shall  revoke  its  certificate  of  authority. 

401.  Initial  statement.  "Within  sixty  days  after  the  taking  effect  hereof, 
<ach  building  and  loan  association  doing  business  in  the  state  shall  file  with  the 
wcretary  of  state  the  statement  hereinbefore  required,  and  each  such  foreign 
association  shall  file  a  copy  of  its  aiiddes  and  by-laws  therewith,  and  shall  obtain 
itB  certificate  of  authority,  or  on  ffulure  or  refusal  to  do  bo,  shall  forfeit  its  right 
to  do  business. 

402.  Agents  acting  without  authority.  Refusal  to  file  statement. 
.\iiy  officer  or  agent  of  any  building  and  loan  association 'that  shall  do  or  attempt 
to  do  any  busing  for  any  such  association  which  does  not  hold  a  certificate  of 
authority  therefor  as  in  this  chapter  provided,  or  which  shall  fall  or  refuse  to  file 
vith  the  secretary  of  state  the  annual  statement  herein  required,  shall  be  deemed 
gttilty  of  a  misdemeanor  for  each  and  every  offense. 


403.  Organization.  Rights  and  duties.  Capital.  Any  number  of 
posons  not  less  than  five,  at  least  one  of  whom  shall  be  a  resident  of  this  state, 
a»y  associate  to  establish  an  insurance  company  under  the  provisions  of  chapter 
«ie  of  this  title  respecting  corporations  for  petiuniary  profit,  and  all  the  rights, 
pnrileges,  and  powers,  and  all  the  duties  and  obligations  of  such  corporations  and 
of  the  officers  and  stockholders  thereof,  shall  be  as  provided  in  said  chapter  one, 
and  in  chapter  two  of  this  title  respecting  assessments,  except  as  in  this  chapter 
otherwise  provided.  The  secretary  of  state  shall  not  issue  a  certificate  of  incor- 
poration to  any  insurance  companj-,  other  than  those  organized  on  the  mutual 
or  aaeessment  plan,  unless  it  shall  appear  by  affidavit  that  the  subscribed  capital 
•hall  have  been  paid  to  the  extent  of  at  least  one  hundred  thousand  dollars ;  pro- 
tidfd,  that  any  part  of  the  paid  up  capital  stock  may  be  paid  in  any  real  or  per- 
»nal  property  in  which  insurance  companies  are  permitte<l  to  invest  their  capital 
or  funds,  as  hereinafter  provided,  the  value  thereof  to  be  determined  by  affidavit 
as  provided  in  chapter  one  of  this  title.    [C.  L.      2394*,  2462*. 

404.  Mutual  companies.  Assets.  In  the  case  of  mutual  insurance 
oompanies.  the  certificate  of  incorporation  shall  not  i^aue  until  it  sliall  appear  to 
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the  secretary  of  state  by  affidavit  of  at  least  three  of  the  incorporatioi's  that  at> 
least  fifty  persons,  two-thirds  of  whom  at  least  shall  be  residents  of  this  state,  shall 
have  paid  to  the  proper  officer  of  the  proposed  corporation  at  least  twenty-five 
per  cent  of  the  annual  premiums,  on  policies  in  the  proposed  company  a^re- 
gating  one-quarter  of  a  million  dollars,  together  with  the  several  notes  of  the 
policy  holders  for  the  remainder  of  said  premiums,  which  premiums  shall  aggre- 
gate not  less  than  ten  thousand  dollars.    [C.  L.  §  2403*. 

405.  Assessment  companies.  Guaranty  ftind.  Corporations  for  the 
purpose  of  furnishing  life  idemnity  or  pecuniary  benefits  to  the  widows,  orphans, 
heirs,  relatives,  devisees,  or  legatees  of  deceased  members,  or  accident  or  perma- 
nent disability  indemnity  to  members  thereof,  where  the  funds  for  the  payment 
of  such  benefits  are  secured  in  whole  or  in  part  by  assessment  upon  the  sun'iv- 
ing  members,  may  be  organized  to  do  business  in  tbiH  state  under  the  provisions 
of  this  chapter;  provided,  that  it  shall  not  be  necessary  for  such  corporations  to 
have  any  subscribed  stock,  but  that  the  certificate  of  incorporation  shall  not 
issue  until  it  sliall  appear  to  the  secretary  of  state,  by  affidavit  of  at  least  three 
of  the  incorporators,  that  a  guaranty  fund  of  not  less  tlian  five  thousand  dollars 
in  cash  or  bonds  approvetl  by  the  state  treasui-er,  has  be^n  depoaitetl  with  the 
state  treasurer  for  the  security  of  the  policy  holders  has  been  actually  paid  in, 
and  that  bona  fide  applications  have  been  secared  for  at  least  two  hundred  and 
fifty  thousand  dollars  insurance  from  not  hxs  than  one  hundred  peraonR.  and 
that  two  per  cent  on  such  insurance  has  been  paid  to  the  treasurer  of  such  cor- 
poration. 

Mont  Civ.  C.  §S  700*-1». 

406.  Investment  of  capital.  Every  insurance  company  oi^nized  or 
existing  under  the  law^s  of  this  state  shall  invest  its  capital  and  funds  in  the  bonds 
of  the  United  States,  oi  this  state,  or  of  any  county,  municipality,  or  sdiool  dis- 
trict thereof,  or  of  any  other  state  or  territory  within  the  United  States  in  whidi 
such  company  is  authorized  by  law  to  transact  business;  in  real  property  or 
moi-tgages  thereon;  in  stocks  or  bonds  of  any  solvent,  dividend-paying  inatitn- 
tion,  other  than  mining  corporations,  existing  under  the  laws  of  any  state  in 
which  such  company  is  authorized  by  law  to  transact  busineKS ;  and  may  change 
such  investments  from  time  to  time  as  the  board  of  directors  may  deem  expedi- 
ent. Any  such  corporation  may  lend  its  capital  or  funds,  or  any  part  thereof, 
on  the  security  of  the  property  above  named;  provided,  that  the  current  market 
value  of  the  security  shall  be  at  least  fifty  per  cent  more  than  the  snm  loaned 
thereon.    [C.  L.      2400*,  2464*. 

407.  Annual  statement.  It  shall  be  the  duty  of  the  pre^iident,  or  of  the 
vice  president,  and  the  secretary  of  each  corporation  doing 'business  in  this  state 
as  an  insurance  company,  ainiiially,  befpre  the  first  day  of  March,  to  prej«re 
under  oath  and  file  in  the  office  of  the  secretary  of  state  a  full,  true,  and  com- 
plete statement  of  the  condition  Of  such  corporation,  on  the  last  day  of  the  next 
pre(«ding  <-alendar  year,  which  statement,  as  far  as  conformable  with  the  plan  of 
the  {Company's  ©ionization,  must  exhibit  the  following  facts: 

1.  The  name  of  the  coqwriition  and  where  locat^. 

2.  The  names  of  the  offic^ers. 

3.  The  amount  of  capital  stock  of  the  corporation. 

4.  The  amount  of  capital  paid  in. 

o.  Tlie  pi*oi>erty  or  assets  held  by  the  corporation,  specifying  the  \-alue,  as 
neai>  or  may  be.  of  the  real  estate  owned  by  such  corporation ;  the  amount  ai 
cash  on  hand  and  deposited  in  banks  to  the  ore<lit  of  the  corporation ;  the  amount 
of  moneys,  stocks,  or  bonds,  deposited  in  any  state  or  territory  of  the  United 
States,  or  in  any  foreign  cfmntry,  for  the  special  benefit  of  the  assured  therein; 
the  amount  of  cash  in  the  hands  of  agents  and  in  the  course  of  transmission;  tb(i 
amoimt  of  loans  secured  by  first  mortgages  on  real  estate,  with  the  rate  of  int-erest 
thereon,  specifying  the  location  of  su(>h  real  estate  and  its  asse^ed  valuation; 
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die  amount  of «!!  other  boudsand  loans  and  how  securetl,  with  the  rat«  of  interest 
thereon:  the  amount  due  the  corporation  on  which  judgment  has  been  obtained; 
the  amount  of  stocks  and  bonds  owned  by  the  corporation,  specifying  the 
ainountei,  number  of  shares,  and  par  and  market  value  of  each  kind  of  stock ; 
the  amount  of  stock  held  by  such  corporation  as  collateral  security  for  loans, 
with  amouut  lotuiod  on  each  kind  of  stocky  its  par  and  market  value ;  the  amount 
ofaffiiowmentB  on  stockn  and  premium  note«.  paid  and  unpaid;  the  amount  of 
interest  actually  due  and  unpaid;  all  other  securities  and  their  value;  and  the 
amount  for  which  premium  uot-es  have  been  given  on  which  policies  have  been 
issued. 

(>.  The  liabilities  of  such  corporation,  specifying  the  loasea  adjusted  and  due ; 
lotves  adjusted  and  not  due;  known  losses  unadjusted;  losses  in  suspense  and  the 
cause  thereof;  losses  resisted  and  in  litigation;  dividends  either  in  scrip  or  in 
'3ash,  specifying  the  amount  of  each  declared,  but  not  due;  dividends  decUuvd 
aoddue;  the  amoimt  rtMiuired  to  safely  reinsure  all  outstanding  risks;  theamount 
due  banks  or  other  creditors;  the  amount  of  monej'  borrowed,  and  the  security 
therefor;  and  all  other  claims  against  the  corporation. 

7.  The  income  of  the  corpoi'ati(m  during  the  previous  year,  specifying  the 
amount  received  from  premiums  exclusive  of  premium  notiCs;  the  amount  of  pre- 
mium notes  rec«ved;  the  amount  receiv^l  for  interest;  the  amount  received  for 
asw^ment  calls  on  stocks  or  notes,  or  premium  notes ;  the  amount  recei  red  from 
all  Dther  sources. 

s.  The  expenditures  during  the  preceding  year,  specifying  the  amount  of 
Ioi<BeH  paid  during  said  term,  stating  how  mucli  of  the  same  accrued  prior,  and 
how  much  subseciuent,  to  the  date  of  the  preceding  statement,  and  the  amount  at 
which  losses  were  estimated  in  such  preceding  statement;  the  amount  paid  for 
di\idends  to  stock  liolders  and  policy  holdera ;  the  amount  paid  for  commissions, 
salaries,  expenses,  and  other  chai-ges  of  agents,  clerks,  and  other  employees; 
the  amount  paid  for  salaries,  fees,  and  other  charges  of  office  and  directors;  the 
amount  paid  for  local,  state,  national,  and  other  taxes  and  duties;  the  amount 
paid  for  all  other  expenditures,  including  printing,  stationery,  rents,  furniture,  etc. 
9.    The  lai^ei^t  amount  insure<l  in  any  one  risk. 

10.  The  amount  of  risks  written  during  the  year  then  ending. 

11.  The  amount  of  risks  in  force  having  less  than  one  year  to  run. 

12.  The  amount  of  risks  in  force  having  more  than  one  and  not  over  three 
Tears  to  run. 

13.  The  amount  of  risks  having  moi'C  than  three  yeara  to  run. 

14.  The  amount  of  premiums  received  in  this  state  during  the  year. 

15.  The  amount  of  losses  paid  in  this  state  during  the  year. 

lii.  The  following  question  must  be  answered:  "Are dividends  declared  on 
premiums  received  for  risks  not  terminated?'' 

17.  All  other  items  i-equired  by  the  secretary  of  state.  [(■.  L.  S§  2395*. 
2m*:         pp.  339*,  340-1*, 

Annual  tax  statement,  ^  420.    Examination  of  iiisnrunci.'  companiei^  'Z-Hl-'ii^. 

408.  Publication  of  statement.  It  shall  be  the  duty  of  eveiy  insurance 
niqmration  doing  business  in  this  state,  oi^!;anized  under  the  laws  thereof  or 
ander  the  laws  of  any  other  stote.  territory,  or  countrj*.  to  publish  annually  at  its 
own  expense,  at  least  four  times,  in  some  newsjm.per  having  a  general  circulation 
in  the  state,  between  the  first  day  of  March  and  the  first  day  of  May.  a  statement 
showing : 

1 .    The  name  and  location  of  the  company. 
'2.    The  names  of  its  president  and  seci*etary. 

3.  The  amount  of  its  capital  Kto(.-k,  if  any,  and  the  amount  iwid  up. 

4.  The  funonnt  of  its  assets. 

.5.    The  amount  of  its  liabilities. 

it.    The  amount  of  its  income  during  the  prnTcling  (^endar  year. 
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7.    The  amount  of  its  expenditures  during  the  preceding  calendar  year. 
H.    The  amount  of  loeees  paid  during  the  preceding  calendar  year. 
9.    The  amount  of  risks  written  during  the  year. 
10.    The  amount  of  riRks  in  force  at  the  end  of  the  year. 
This  Btatement  shall  be  prepared  by  the  secretaiy  of  8tat«  from  the  aforeeud 
annual  report,  and  there  shaU  be  appended  thereto  a  certificate  by  him  that  such 
corporation  has  filed  in  his  office  a  detailed  Btatement  of  its  condition  from  which 
the  forgoing  statement  has  been  prepared,  and  has  in  all  other  respects  complied 
with  the  laws  of  the  state  relating  to  insurance.    [C.  L.  g§  2395*-H*.  24««*-7*: 
'96,  pp.  339*-41*. 
Aunual  tax  xtatement,  g  420. 

409.  Foreigrn  company.  Attorney.  Statements.  Any  oompany 
desiring  to  transact  any  business  by  any  agent  or  agents  in  this  state  must  appoint 
one  attorney  in  this  state,  and  must  file  with  the  secretary  of  state  a  written 
instrument,  duly  signed  and  sealed,  authorizing  such  attorney  of  such  corporation 
to  acknowledge  service  of  procees  for  and  in  behalf  of  such  company  in  tliis  state, 
consenting  that  such  service  of  process,  mesne  Or  final,  upon  such  attorney,  shall 
be  taken  and  held  as  valid  as  if  served  upon  the  company,  and  shall  also  file  with 
the  secretary  of  state  a  certified  copy  of  its  charter  or  articles  of  incorporation 
and  by-laws,  with  amendments  thereto,  t(^ether  with  a  statement  under  oath  of 
the  president  or  vice-president  or  other  chirf  officer  and  the  secretarj^  of  the  com- 
pany, showing  the  same  facts  as  are  required  to  be  set  forth  in  the  annual  state- 
emnte  of  insurance  companies  doing  business  in  this  state ;  such  statement  shall 
also  show  to  the  full  satisfaction  of  the  secretary  of  state  that  said  company,  if 
OT^anized  without  the  United  States  of  America,  has  deposited  in  some  one  of  the 
T'nited  States  or  territories  a  sum  not  less  than  two  hundred  thousand  dollars  for 
the  special  benefit  or  security  of  the  insured  therein;  and  shall  file,  also,  a  copy 
of  the  last  annual  report,  if  any,  made  under  any  law  of  the  state,  territory,  or 
foreign  countrv  by  which  such  company  was  incorporated.  [C\  L.  t|g  2395*. 
246H*;  '96.  pp".  339-41*. 

Corporations  mufit  have  place  of  bumness  and  process  agent  in  this  fltat«,  Con,  art.  12,  t<ec.  9. 

410.  Id.  Certificate  of  authority.  Every  insurance  company  sliall  pro- 
cure from  the  secretary  of  state  at  the  time  of  filing  its  articles  of  incorporation, 
a  certificate  of  authority  stating  that  such  company  has  complied  with  all  the 
requirements  of  this  chapter;  and  every  agent  or  other  person  placing  insurance 
or  receiving  or  soliciting  applications  for  insurance,  shall  procure  a  like  certifi- 
cate. Every  such  certificate  shall  be  valid  until  the  first  day  of  March  of  the 
succeeding  year,  and  shall  be  renewed  each  year  on  or  before  the  first  day  of 
March.    [V.  L.      2396*,  2466*;  '96,  p.  33&-41*. 

411.  Doing  business  without  oertdflcate.  Any  insurance  company 
doing  business  in  this  state  without  having  the  certificate  of  authority  of  the 
secretary  of  state  shall  forfeit  to  the  state  one  hundred  dollars  for  every  day's 
neglect  to  prmiure  such  certificate;  provided,  that  in  no  case  shall  the  fine  exceed 
one  thousand  dollars.  Any  person  placing  insurance  or  soliciting  or  receiving 
applications  for  insurance  for  any  comi)any  authorized  to  ti-ansact  business  in 
this  state,  without  having  his  certificate  of  authority,  shall  forfeit  to  the  state 
the  sum  of  twenty-five  dollars  for  each  day's  negletit  to  procure  such  certificate^ 
provided,  that  in  no  case  shall  the  fine  exceed  two  hundred  and  fifty  dollars.  Thfl 
penalties  provided  for  in  this  section  shall  be  recovered  by  suite  instituted  in  thi 
name  of  the  state  by  the  attorney  general  or  by  the  county  attorney  of  anf 
county  in  which  the  company  proceeded  against  is  engaged  in  the  transaction  <l 
business,  or  in  which  tlie  agent  or  solicitor  resides  when  the  proceeding  is  brouglf 
against  liini  individually. 

Towa,  McClain'H  An.  0.  (1BB8)  B  1751-£*. 


412.   Penalties^  generally.   Any  president,  secretary,  or  otlier  officer  a 
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agent  of  any  companj'  oi^nized  under  the  laws  of  Utah,  or  any  officer  or  person 
dfflog  or  attempting  to  do  business  in  this  state  for  any  insurance  company 
organized  without  this  state,  failing  to  comply  with  any  of  the  requirements  of 
thii>  chapter  or  violating  any  of  the  provisions  thereof,  shall  be  deemed  guilty  of  a 
foifldemeanor. 

Ion.  MeOsm's  An.  C\  (1888)  i  1710*. 

413.  Withholding  or  revoking  certificate.  The  secretary  of  state 
muiit  withliold  or  revoke  the  certificates  of  authority  of  the  agents  of  any  cor- 
pwation.  domestic  or  foreign,  which#shall  n^lect  or  fail  to  comply  with  the 
{ffovisions  of  this  cliapter,  or  which,  in  his  judgment,  is  conducting  its  business 
illegally  or  in  violation  of  its  articles  of  incorporation  or  by-laws,  or  is  practicing 
deception  upon  its  members  or  the  public,  or  is  pursuing  a  plan  that  is  injurioas 
to  the  int«reHts  of  it«  members  or  the  public,  or  whose  affairs  are  in  an  unsafe 
etndition. 

414.  Examination.  It  shall  be  the  duty  of  the  secretary  of  state,  when- 
ever he  shall  deem  it  expedient,  to  require  the  bank  examiner  to  examine  into  the 
methods  and  affairs  of  any  domestic  insurance  company,  doing  business  in  this 
ritit**.  and.  if  necessaiy,  to  appoint  one  or  more  disinterested  persons  to  assist  the 
bank  examiner  in  making  such  examination.  Upon  the  application  of  twenty-five 
polin'  holders  therein  he  shall  require  an  examination  into  the  affairs  of  any 
for^cn  insurance  company  transacting  business  in  this  state. 

Mgnt.  Civ.  C.  §  67^.  Duty  of  bank  examiner,  2441-2443. 

415.  Id.  Revocation  of  certificate.  Dissolution.  Whenever  the  8e<'- 
retar;-  of  stato  shall  deem  it  best  for  the  interest  of  the  public  so  to  do.  he  shall 
pabh^h  the  r(«ult  of  such  investigation  in  one  or  more  newspapers  of  this  state ; 
aad  whenever  it  shall  appear  to  the  said  secretary  of  state,  from  such  examination, 
that  the  assets  luid  funds  of  any  company  are  reduced  or  impaired  by  the  liabilities 
»( aid  company  to  an  unsafe  extent,  or  that  it  is  conducting  its  bnsiness  illegally 
'IT  in  violation  of  its  articles  of  incorporation  or  by-laws,  or  is  practicing  deception 
upon  its  members  or  the  public,  or  is  pursuing  a  plan  that  is  injurious  to  the 
mtere><t8  of  the  public,  he  shall  notify  it»  directors  or  managers,  and  if  it  shall  not 
immediately  amend  its  coiu^  or  put  its  affairs  upon  a  safe  basis,  he  shall  revoke  the 
iwtificates  of  authority  gi-anted  to  the  agents  of  such  company,  and  shall  cause 
1  QotiScation  thereof  to  be  publislied  in  some  newspaper  of  general  circulation  in 
the  iftatc.  and  the  agent  or  agents  of  such  company  are,  after  such  notice,  pro- 
lubited  from  tlie  issuing  of  any  new  policy  or  the  i-enewal  of  any  policy  previ- 
•Hwly  issued.  In  the  case  of  a  corporation  oi^aulzed  or  existing  under  the  laws 
■rf  ihiit  state  which  diall  fail  to  comply  with  the  demand  of  the  secretaiy  of  state 
w  afor^id.  it  shall  also  be  the  duty  of  the  secretary  of  state  to  communicate  the 
fact  to  the  attorney  geneml,  whose  duty  it  shall  then  become  to  apply  to  the  dis- 
trict murt,  or  to  one  of  the  judges  thereof,  for  an  order  requiring  said  company 
to  Aow  c-ause  why  its  business  should  not  be  closed,  and  the  court  or  judge,  as 
tiie  cam'  may  be,  shall  thereupon  proceed  to  hear  the  allegations  and  proofs  of  the 
Tw^iwtive  j>artieH;  and  in  case  it  shall  appear  to  the  satisfaction  of  said  court  or 
jiH^  that  the  assets  and  funds  of  said  company  are  not  sidhcient  as  aforesaid, 
wthat  the  interests  of  the  public  require  it,  the  said  court  or  judge  shall  deciw  a 
dlsMiluHou  of  said  compMiy  and  a  distribution  of  its  effects;  the  said  court  or 
jiul)^  shall  have  the  ])ower  to  refei*  the  application  of  the  attorney  general  to  a 
referee,  to  inquire  into  and  report  upon  the  facts  stated  herein. 

Muni.  Civ.  c.  gffrs*. 

416.  Fees  of  bank  examiner.  In  addition  to  the  fee  prescribed  by  law 
to  be  paid  to  the  l»nk  examiner  for  such  examination,  the  corporation  exaniined 
f^all  pay  to  the  bank  examiner,  to  be  %  him  paid  into  the  state  treasury,  the 
pomn  prescribed  in  the  next  succeeding  section  to  be  paid  by  the  state  to  each 
pawn  employed  by  the  secretary  of  state  to  assist  the  bank  examiner  in  making 
such  examination. 

Ft*  ,a  tmak  exMniner,  i  «m. 
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417.  Id.  Any  pereon  appointed  to  assist  in  examining  any  insurance  com- 
pany under  the  provisions  of  this  chapter  shall  receive  for  his  services  the  sum 
of  ten  dollars  per  day  and  two  dollars  for  every  twenty-five  miles  he  shall  neces- 
sarily travel  in  the  performance  of  his  duty,  which  shall  be  paid  by  the  state  upon 
a  certificate  of  the  secretary  of  state. 

418,  Chapter  not  applicable  to  social,  etc.,  organizations.  Nothing 
in  this  chapter  shall  be  construed  to  apply  to  any  oi^nization  of  a  purely  social, 
religious,  or  benevolent  chaiucter,  where  no  commissions  are  paid  and  no  salaried 
officers  or  agents  employed ;  or  to  any  locat  association  or  society  oi^;anized  under 
or  subject  to  the  control  of  a  grand  or  supreme  body,  or  to  any  secret  organiui- 
tions  having  subordinate  lodges  or  oonncils  which  have  been  oi^;anized  or  may 
oi^^ize  under  the  laws  of  this  or  any  other  state  or  teiiitory,  and  whicli  m&y  do 
business  in  this  state ;  or  to  commercial  oi^anizations,  such  as  boards  of  trade  or 
chambers  of  commerce,  organized  under  the  provisions  of  the  genei'al  incorpora- 
tion laws  for  the  promotion  of  general  public  interests,  and  having  in  connection 
therewith  the  incidental  features  of  a  mortuarj'  benefit  fund  which  shall  not  be 
collected  and  distributed  for  pecuniary  profit  to  the  corporation. 

The  acceptance  of  asHessments  from  a  member  certificate  entitling  his  beneficiary  to  two  thousajid 

waives  a  forfeiture  of  membership  under  a  constl-  dollura  on  his  death,  and  each  member  is  reqaired 

tation  and  by-laws  providing  that  non-payment  of  to  pay  au  aaseasment  on  each  death  among  tbe 

dnea shall  forfeit  membetshnt.  Dauiherv.  A, O. U.  memDere  for  a  benofidary  fund:  held,  that  tbe 

W.,  10  v.  110;  87  F.  845.   Where  ft  member  of  an  aaBociataonwafiinefTectamutuallifeiBBaranceooin- 

umncoiporated  aSBodation  receives  on  admlselon  a  pany,  and  the  certificate  an  inauranoo  eontnet.  Id. 


419.  Amount.  Every  insurance  company  doing  business  in  this  state  shall 
pay  to  the  state  annually  a  tax  of  one  and  one-half  per  cent  on  the  gross  premium 
receipts  of  such  company,  collected  from  policy  holders  within  the  state,  subject 
however  to  tbe  deductions  hereinafter  allowed.    ['96,  p.  329. 

420.  Statement.  Everj'  such  company  shall  before  the  first  day  of  March 
of  each  year,  furnish  to  the  secretary  of  state,  who  shall  file  the  same,  a  sworn 
statement  of  the  total  business  transacted  by  such  company  in  the  state  during 
the  year  ending  I>ec«mber  thirty-first  next  prior  thereto.  Such  statement  shall 
be  in  the  form  prescribed  by  the  secretary  of  state,  and  shall  show : 

1.  The  gross  amount  of  premiums  collected  from  policy  holders  within  the 
state  during  the  year  or  since  the  last  report. 


2.  The  losses  paid  in  the  state  during  tlie  period  covered  by  the  report. 
['96,  p.  330*. 


421.  Payment.  DeductionB.  The  secretary  of  state,  after  filing  said 
statement,  shall  certify  the  amount  of  such  gross  premium  receipts  to  the  state 
treasurer.  Within  thirty  days  thereafter,  every  such  insurance  company  shall 
pay  such  tax,  or  cause  the  same  to  be  paid,  into  the  state  treasury;  provided. 
that  if  any  insurance  company  shall  have  paid  a  property  tax  during  the  j'ear 
covered  by  said  report,  it  sliall  be  entitled  to  deduct  from  the  tax  herein  provided 
the  amount  of  such  property  tax  paid  for  general  state  purposes.    ['96,  p.  33(1*. 

422.  Penalties.  Any  insurance  comijany  failing  or  refusing  to  render  such 
statement  or  to  pay  the  required  tax  for  more  than  thirty  days  after  the  time  herein 
specified,  shall  forfeit  to  the  state  the  sum  of  one  lumdred  dollars  for  each  day 
such  statement  or  payment  is  delayed.  Said  forfeiture  and  tax  may  be  collected 
by  an  action  to  be  instituted  by  the  attorney  geneml  in  the  name  of  the  Btate. 
The  secretary'  of  state  may  revoke  the  f^ertificate  of  authority  of  any  company  fail- 
ing or  refusing  to  file  said  statement  or  to  pay  said  tax  within  the  times  limited, 
and  it  shall  l)e  unlawful  for  such  company  or  any  agent  or  solicitor  thereof  tn 
solicit  or  receive  applications  for  insuranue  until  the  secretari'^  of  Ktate  lias  isBued 
to  the  company  a  new  oertiflcate  of  authority.    ['96,  p.  33C»*. 


TAX  ON  INSUBANCE  PREMIUMS. 


Annual  general  statement,  §  407. 
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CHAPTER  6. 


LOAN,  TRUST,  AND  GUARANTY  ASSOCIATIONS. 


423.  Organization.  Chapters  one  and  two  anplicable,  when. 
Loan,  trust,  and  guaranty  asHociatioiiB  may  be  incorporatea  under  the  provis- 
mag  of  ehfq>ter  one  of  thiH  title  respecting  corporationa  for  pecuniary  profit ; 
lod  all  the  righfcR,  privities,  and  powers,  and  all  the  duties  and  obligations  of 
sorh  rorporations  and  the  officers  and  stockholders  thereof,  shall  be  as  provided 
in  said  chapter  and  in  chapter  two  of  this  title  respecting  assessments,  except 
■8  in  this  clu»pter  otherwise  provided. 

424.  Duties  and  powere.    Such  corporations  shall  have  power: 

1 .  To  make  insurance  of  every  kind  pertaining  to  or  connected  with  titles 
to  real  estate. 

'2.  To  act  a»  assignees,  agents,  receivers,  guardians  of  the  estates  of  minors 
and  incompetent  persolis,  executors  and  administrators,  and  to  execute  trusts  of 
ever}'  detvription  not  inconsistent  with  law. 

3.  To  become  sole  security  in  any  case  where  by  law  one  or  more  sureties 
may  be  required  for  the  faithful  performance  of  any  trust,  office,  duty,  action,  or 
mgaf^inent. 

■4.  To  buy,  sell,  or  mortgage  real  estate  or  personal  property,  to  loan  money 
on  real  estate  security  or  otherwise,  to  sell  and  assign  mortgages  and  indorse 
D^EOtiable  instruments,  and  to  make,  execute,  and  deliver  bonds,  promissory 
noiee.  and  Inlls  of  exchange. 

5.  To  receive  deposits  of  money  and  to  pay  an  agreed  rate  of  interest  on  the 
Ame;  provided,  that  if  any  loan,  trust,  and  guaranty  association  oi^nized  or 
existing  under  the  laws  of  the  state  shall  receive  commercial  or  savings  deposits, 
the  liability  of  the  stockholders  of  such  corporation,  and  the  restrictions  concem- 
ii^  the  lending  of  its  funds,  shall  be  as  expressed  and  limited  in  the  chapter  of 
diia  title  concerning  commercial  or  savings  banking  corporations  respectively. 

f>.    To  act  as  security  for  the  faithful  performance  of  any  contract. 

7.  To  become  sole  security  for  the  faithful  performimce  of  the  duties  of  any 
pnUic  officer,  or  of  any  officer  or  employee  of  any  corporation,  firm,  or  individual. 

K.  To  become  security  upon  any  writ  of  error  or  appeal,  or  in  fuiy  proceed- 
ing institnted  in  any  court  of  this  state.    ['90,  pp.  106-7*;  '92,  p.  59*. 

425.  Approval  ot,  as  security.  Nothing  in  this  chapter  shall  be  so  con- 
^ned  as  to  dispense  with  the  approval  of  such  loan,  trust,  and  guaranty  associa- 
titm  as  security,  by  such  court,  officer,  corporation,  oi-  individual  as  is  or  may  be 
fcy  law  required  to  approve  such  security.    ['90,  p.  107. 

426.  Capital  held  as  security.  Whenever  any  such  corporation  shall 
accept  an  appointment  as  assignee,  receiver,  guardian,  executor,  or  administrator, 
w  be  directed  to  execute  any  trust,  the  capital  of  the  said  corporation  shall  be 
keid  as  security  for  the  faithful  performance  of  such  duties  and  be  held  liable  for 
aoy  d^ult  whatever,  and  no  bond  shall  be  required  of  it  for  the  faithful  perform- 
ance of  such  trust.    ['90,  p.  108. 

427.  Oath  of  corporation.  The  oath  or  affidavit  of  any  officer  of  such 
corporation  for  and  in  its  behalf  shall  be  deemed  to  be  the  oatii  or  affidavit  of 
wch  corporation.    ['90,  pp.  108-9*. 

428.  Paid  up  capital.  The  secretary  of  state  shall  not  issue  a  certificate 
fd  incorporation  to  any  loan,  trust,  and  guaranty  association  until  it  shall  appear 
Iff  affidavit  of  at  least  three  of  the  incorporators  that  such  corporation  has  a  paid 
q»  cash  capital  of  not  less  than  twenty-five  thousand  dollars,  and  in  cities  of  the 
Srst  class,  of  not  less  than  one  hundred  thousand  doUai's.     ['90,  p.  107*. 

^39.  Investaient  of  capital.  Any  corporation  oi^nized  or  existing 
voder  this  chapter  shall  keep  its  capital  stock  in  money  on  hand,  or  on  deposit  in 
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Holveut  banks,  or  invested  in  the  bonds  of  the  United  States  or  of  this  state,  or  of 
any  county,  municipality,  or  school  district  thereof,  or  in  first  mortgages  on  real 
estate  situated  in  Utah,  the  amount  invested  in  any  mortgage  not  to  exceed  fifty 
per  cent  of  the  value  of  the  land  so  mortgaged.    ['90,  p.  107*. 

430.  Reports.  Loan,  trust,  and  guaranty  assooiatlons  shall  be  bound  by 
the  provisions  of  law  governing  banks  as  to  the  times  and  manner  of  making 
re{>ortB  to  the  secretary  of  state,  as  to  the  penalty  for  f^lure  to  make  any  such 
report,  and  as  to  the  winding  up  of  their  affairs  in  certain  cases.    ['90,  p.  107*. 

Examination  of  loan,  tnut,  uid  guaranty  aneociationa,  ^§  2441-244S. 


43 1 .  Formation,  rights,  and  duties  of  railroad  corporations.  Cor- 
porations for  the  purpose  of  constructing,  owning,  and  maintaining  railroads, 
within  or  partly  within  and  partly  without  this  state,  may  be  incorporated  under 
the  provisions  of  law  respecting  corporations  for  pecuniary  profit;  and  all  the 
rights,  privil^es,  and  powers,  and  all  the  duties  and  obligations  of  such  corpora- 
tions and  the  officers  and  the  stockholders  thereof,  and  respecting  the  atviessment 
of  the  capital  stock  thereof  shall  be  as  provided  by  law  respecting  oorpdrations 
for  pecuniary  profit,  except  as  in  this  chapter  otherwise  provided.  [C.  L.  §  2315* ; 
'97,  p.  237. 

432.  Contents  of  articles.  Amounts  necessarily  subscribed  and 
paid  up.  The  articles  of  incorporation  shall  include  an  estimate  of  the  cost  of 
the  construction  and  equipment  of  the  railroad,  the  kind  of  power  to  be  used,  the 
names  of  the  places  between  which  and  of  the  ooanl^es  through  or  into  which  it 
is  proposed  to  construct  such  railroad,  and,  as  neai*  as  may  be,  its  length;  nor 
shiUl  tiie  certificate  of  incorporation  issue  until  it  shall  appear  to  the  secretary  of 
state  by  affidavit  of  at  least  three  of  the  incorporators  that  one  thousand  dollars 
for  each  mile  in  length  of  the  proposed  railroad  shall  have  been  subscribed,  and 
that  ten  per  cent  of  the  stock  subscribed  by  each  stockholder  has  been  paid  in. 
[<\  L.  ii§  2316*-18*;  '96,  p.  237. 

433.  May  be  fbrmed  to  buy  other  railroads.  Exception.  Railroad 

corporations  may  be  formed  pursuant  to  the  laws  of  this  state  for  the  purpose  of 
buying,  owning,  maintaining,  operating,  and  further  extending  the  railroad, 
rights,  property,  and  franchises  of  any  railroad  corporation  or  corporations  whose 
lines  of  railroad  are  situated  within  or  partly  within  and  partly  without  this  state, 
whi<'h  shall  have  been  or  may  be  sold  under  judicial  proceedings  or  in  the  enforce- 
ment of  mortgage  liens,  or  at  private  sale ;  and  such  purdiasing  corporation  shall 
1m*  entitlwl  to  exercise  and  enjoy  all  the  powers,  rights,  jHivileges.  and  frtmchieeit 
whi(^h,  at  the  time  of  sale,  belonged  to  or  were  vested  in  the  corporation  or  cor- 
IM>rations  last  owning  the  property  sold,  not  inconsistent  with  the  laws  and  C4>n- 
stitution  of  this  state,  as  well  as  all  right's,  privileges,  and  franchiseH  conferred 
upon  it  under  its  articles  of  incorporation.  Railroad  corporations  organized  under 
the  laws  of  ITtah  shall  have  power  to  purchase  or  otherwise  lawfully  acquire  th€ 
capital  stwk  or  any  part  of  the  capital  stock  of  any  other  railroad  corporation, 
whose  lines  are  or  may  be  within  this  stat-e,  or  partly  within  and  partly  withonl 
the  same ;  provided,  that  this  privil^?e  shall  not  be  consti-ued  to  permit  the  pur- 
oJiase  of  any  part  of  the  capital  stock  of  any  corporation  owning  a  parallel  oi 
^■ompetitive'Une.    [C.  L.  §2373*;  '97.  pp.  i;i-U*. 


Chapter  7. 


RAILROAD  CORPORATIONS. 


POBUATION. 
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434.  AmendmentB  adding  new  lines,  etc.,  lawful.  Auy  amendment 
<rf  the  articles  of  incorporation  adding  new  lines  of  rante,  alt>ering  the  or^nal 
route,  or  changing  the  termini,  shall  not  be  deemed  unlawful  as  an  alteration 
of  the  original  purpose  of  the  corporation.    [G.  L.  §  2323*. 

435.  Consolidation.  It  shall  be  lawful  for  any  railroad  company  oi^au- 
ized  nnder  the  laws  of  this  state  to  consolidate  with  any  other  I'ailroad  company  or 
owpanies  oi^ganized  under  the  laws  of  this  or  of  any  othei'  state,  or  territory 
or  of  Uie  United  States;  provided,  that  the  lines  of  such  companies  shall  not  be 
parallel  or  competitive,  but  shiill  be  substantially  continuous  and  connective. 
The  agreement  of  consolidation  shall  be  ratified  by  the  stockholders  of  any  for- 
eign corporation  in  the  manner  prescribed  by  the  lawa  of  the  jurisdiction  whei'e 
sach  corporation  wa.'^  organized,  and  the  affidavit  of  the  president  and  secretary 
of  snoh  foreign  corporation  showing  that  such  laws  have  been  fully  complied 
with,  shall  be  filed  with  the  seci-etary  of  state  before  his  certificate  of  incorpora- 
tion Hhall  issue  to  the  new  consolidated  corporation.  [C.  L.  §g  2360-6*;  '90,  p. 
35:  97,  p.  237. 

limitation  on  right  tu  coiiwIidaU:,  Con.  art.  1:2,  rvleuscK,  and  c-ouTuyH "  to  the  vomwlidated  coiu- 
M.  13.  pauy  "  all  ita  property,  real,  peraoaal,  and  mixed"; 

The  articles  cuiunlidatiiif;  deveral  railroad  com-     Md,  that  the  landa  granted  the  C.  P.  Railroad  Co. 
puue«  into  the  C.  P.  Bailroad  Co.  contained  a     were  thoreby  oonvcyed.   Tarpt-y  v.  Dewret  Salt 
cnnt  by  which  the  original  0.  P.  Railroad  Co.     Co.,  5  U.  4»4;  IT  P.  631. 
"hmby  sells,  aaslgntt,  tranKferA,  grants,  bargains, 

436.  Surveys.  Elminent  Domain.  Crossings.  Branch  lines. 
Rules.  Any  company  incorporated  under  the  provisions  of  this  chapter  or  con- 
stmctipg  or  operating  a  railway  in  this  state,  in  addition  to  other  rights  conferred, 
shall  have  power  to  enter,  by  its  servants,  upon  the  real  property  of  any  person, 
for  the  purpose  of  selec^ting  an  advantageous  route  for  its  main  line  or  any 
branch  thereof,  or  for  the  purpose  of  rolocating  its  line,  subject  to  responsi- 
tality  for  all  damages  resulting  therefrom ;  to  acquire  by  purchase,  donation,  or 
oftervue,  all  Huch  real  and  personal  property  as  may  be  necessary  for,  or  may 
be  given  to  aid  or  en<x>urage  the  construction  and  maintenance  of  its  railroad  and 
for  its  buildings  and  yards ;  to  condemn,  in  the  manner  provided  by  law,  a  right 
oS  way,  not  to  exceed  nine  rods  in  width,  with  such  additional  lands  as  may 
be  necessary  for  depot  grounds  or  for  the  purpose  of  constructing  necessary 
embankments,  excavations,  ditches,  drains,  culverts,  or  for  the  procuring  of  tim- 
ber, stone,  gravel,  or  other  essential  materials ;  to  cross  natural  or  artificial  sti-eams 
or  bodies  of  wabc^r,  streets,  highways,  or  railroads  which  ite  road  may  intersect, 
in  such  manner  as  to  afford  security  for  life  and  property  and  subject  to  the  duty 
of  immediately  restoring  such  course  or  body  of  water,  street,  highway,  or  rail- 
way to  its  former  condition,  as  nearly  as  may  be;  to  cross,  intersect,  join,  or 
unite  its  railroad  with  any  other  railroad,  either  before  or  after  construction,  at 
any  point  upon  its  route,  and  upon  the  grounds  of  such  other  railroad  corporation, 
with  the  necessary  turnouts,  sidings,  and  switches,  and  other  conveniences  in 
furtherance  of  the  objects  of  its  connections,  and  eveiy  corporation  whose  rail- 
road is  or  shall  be  hereafter  intersected  by  any  new  railroad,  shall  unite  with  the 
owners  of  such  new  railroad  in  forming  such  intersections  and  connections,  and 
grant  facilities  therefor;  to  construct  and  operate  spurs  or  branch  lines  of  rail- 
road connecting  with  the  main  line  or  any  branch  thereof,  not  to  exceed  five 
miles  in  length  each,  though  such  spurs  or  branch  lines  be  not  uame<l  or 
described  in  the  articles  of  Incorporation,  and  to  relocate  auy  section  or  sections 
of  its  lines  between  the  principal  termini,  with  the  same  powera  as  in  the  case  of 
original  or  first  locations;  to  take  and  transport  persons  and  property  by  st*'ani. 
electrical,  mechanical,  or  animal  power,  or  by  any  combination  thereof,  and 
receive  such  compensation  therefor  as  may  be  conformable  to  law;  and  to  make 
such  regulations  r^arding  the  movement  of  its  trains  or  cars  and  the  manner  of 
trani^iorting  passengers  and  freight  and  for  the  management  of  its  property*.  aK 
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may  be  reasonable  and  conformable  to  law.  [0.  tt.  §  2333*;  '92,  p.  7*;  '97,  p. 
237. 


Eminent  donuiin  geuerally,  §g  3688-3608. 

437.  Street  and  highway  crossings.  No  i^h-oad  shall  any  road. 
,  street,  all«y,  or  highway  within  any  countj',  city,  or  town,  except  with  the  con- 
sent of  the  authorities  of  such  county,  city,  or  town,  as  provided  by  law;  pro- 
vided, that  thlB  section  shall  not  be  construed  to  prevent  railroadB  from  crossing 
at  right  angles,  or  as  nearly  as  may  be,  any  street,  alley,  or  highway  acrow  which 
its  located  line  may  pass.    [C.  L.  ^  2333*;  '97,  p.  237. 

street  railroads  must  have  consent  of  municipal  authorities,  C"nn.  art.  12,  sec.  H. 

438.  Franchise  forfeited  by  inaction.  If  such  railroad  company  shall 
not,  within  three  years  after  the  filing  of  its  articles  of  association,  begin  the 
construction  of  its  railroa<1  and  expend  thereon  an  amount  equal  to  at  least  three 
per  cent  of  its  incoi-porated  capital,  or  if  it  shall  fail  to  finish  the  road  and  put 
the  same  into  full  operation  within  ten  years  aft«r  the  filing  of  its  articles,  its 
corporate  franchise,  as  to  all  parts  of  its  line  not  then  coustrncted,  shall  be 
deemed  forfeited.    [C.  L.  §  2358*;  '92,  p.  68;  '97,  p.  237. 

439.  Bight  of  way  through  state  lands  granted.  The  right  of  way 
thn>ugh  the  state  lands  not  appropriated  to  some  public  use  is  hereby  granted  to 
any  railroad  company  duly  organized  under  the  laws  of  any  state  or  territory  or 
by  the  congress  of  the  United  States,  which  shall  have  filed  with  the  secretary  of 
state  a  copy  of  its  articles  of  incoiporation  and  due  proofs  of  its  oi^nization 
under  the  same,  to  the  extent  of  seventy-five  feet  on  each  side  of  the  central 
line  of  said  i-oad ;  also  the  right  to  take,  from  the  state  lands  adjacent  to  the  line 
of  said  road,  material,  earth,  stone,  and  timl>er,  necessary  for  the  construction  of 
said  railroad;  also  ground  adjacent  to  such  right  of  way  for  station  buildings, 
depots,  machine  shops,  sidetracks,  tin-nouta,  and  water  stations,  not  to  exceed  in 
amount  ten  acres  for  each  station,  to  the  extent  of  one  station  for  each  ten  miles 
of  its  road.  Any  railroad  company  desiring  to  secure  the  benefits  of  this  section 
shall,  immediately  after  the  location  of  any  section  of  twenty  miles  of  its  road, 
if  the  same  be  upon  sun'^eyed  lands,  and,  if  upon  unsui'veyed  lands,  imme- 
diately after  the  official  survey  thereof,  file  with  the  state  board  of  huid  commis- 
sioners a  map  of  its  road ;  and  upon  approval  thereof  by  the  secretai-j'  of  state  the 
same  shall  be  not^d  upon  the  plats  in  said  ofiice;  and  thereafter  all  such  lands 
over  which  such  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such 
right  of  way;  proutded,  that  if  any  section  of  said  road  shall  not  be  completed 
within  five  years  after  the  location  of  said  section,  the  rights  herein  granted 
shall  be  forfeited  as  to  any  such  uncompleted  section  of  said  road. 

Sup.  R.  S.  of  U.  S.,  vol.  I,  chap.  152*. 

Limitation  on  sate  of  land  not  to  apply  t^i  common  carrier,  §  2364. 

440.  Railways  and  highways  through  canyons.  Any  railroad  com- 
pany whose  right  of  way,  or  whose  ta-ack  or  roadbed  upon  such  right  of  waj-. 
passes  through  any  canyon,  pass,  or  defile,  shall  not  prevent  any  other  railroad 
company  from  the  use  and  occupancy  of  the  said  canyon,  pass,  or  defile,  for  the 
purposes  of  its  road,  in  common  with  the  roa<l  first  located,  or  the  cr(Misingof  other 
railroads  at  grade;  and  the  lo<'ation  of  such  right  of  way  through  any  canyon, 
pass,  or  defile  shall  not  cause  the  disuse  of  any  wagon  or  other  public  highway 
now^  located  therein,  nor  pi-event  the  location  through  the  same  of  any  such 
wagon  road,  or  highway  where  such  road,  or  highway  may  l)e  necessary  for  the 
public  accommodation;  and  where  any  change  in  the  location  of  such  wagon  road 
is  necessary  to  permit  the  passage  of  such  railroad  through  any  canj'on,  pass,  oi- 
defile,  said  railroad  company  shall  before  entering  upon  the  ground  occupied  by 
such  wagon  road,  cause  the  same  to  be  i-econstructed  at  its  own  expense  in  the 
most  favorable  location,  and  in  as  perfect  a  manner  as  the  original  i^oad;  pro- 
vided, that  such  expenses  shall  be  equitably  divided  between  any  number  of 
railroad  companies  occupying  and  using  the  same  canyon,  ^msM.  or  defile. 

Sup.  B.  S.  of  U.  R.,  Tol.  I,  chap.  153*. 
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441.  Map8  showing  location  to  be  filed.  Every  company  construct- 
ing or  operating  a  railroad  in  this  state  shall,  within  a  reasonable  time  after  the  final 
location  of  the  road,  file  a  map  thereof  showing  the  route  decided  upon  and  -  the 
land  obtained  for  the  use  th«:«of ,  in  the  ofiice  of  the  secretary  of  state ;  and  like 
maps  of  the  several  parts  thereof  located  in  the  several  counties  through  or 
into  which  the  road  may  be  extended  shall  be  filed  in  the  offices  of  the  recorders 
of  such  counties  respectively.  Map  and  profiles,  certified  by  the  chief  engineer, 
tbe  president,  and  the  secretary  of  the  company,  shall  be  filed  in  the  office 
of  the  secretary  of  the  company,  subject  to  examination  by  any  person  inter- 
wted.    [C.  L.  1 2357*. 

442.  Railroad  companies  may  lease  lines  not  competitive.  Any 
ndlroad  company  organized  or  existing  under  the  laws  of  this  state  may  lease 
and  operate  any  part  or  all  of  a  railroad  constructed  by  any  other  company 
within  or  without  this  state ;  and  any  railroad  company  organized  under  the  laws 
of  tbe  United  States,  or  of  another  state  or  territory,  may  lease  and  operate  any 
pwt  or  all  of  the  railroad  constructed  by  another  company  within  this  state; 
pronded,  that  thi§  section  shall  not  be  construed  to  pei^it  any  railroad  com- 
pany to  lease  or  opiate,  in  whole  or  in  part,  any  parallel  or  competitive  line. 
[C.  L.  I  2367*. 

443.  Preferred  and  special  stock  and  income  certificates.  Any 
railroad  corporation  oi^anized  or  existing  under  the  laws  of  this  state  shall  have 
power  to  create,  issue,  and  dispose  of  preferred  stock,  special  stock,  and  income 
certificates,  to  such  amounts  and  in  such  form,  and  for  such  purposes,  as  may  be 
determined  upon  by  the  board  of  directors  of  such  corporation,  with  the  assent 
thereto  of  the  holders  of  at  least  two-thirds  in  amount  of  the  common  capital 
stock;  provided f  that  no  increase  of  any  preferred  or  special  stock,  or  of  any 
iDcmne  certificates  issued  pursuant  to  this  diapter  shall  at  any  time  be  made 
vithont  the  aasent  tiiereto  of  the  holders  of  two-tliirdB  in  amount  of  the  preferred 
«tock,  special  stock,  or  of  the  income  certificates  to  be  affected  by  such  issue,  as 
the  case  may  be.  The  holders  of  such  preferred  or  special  stock  shall  have  the 
same  right  to  vote  at  stockholders'  meetings  as  the  hold^  of  'the  common  stock 
of  said  company,  and  shall  be  equally  qualified  to  be  officers  thereof. 

LimitaUon  on  iwoanoe  of  stock.  Cod.  art.  12,  sec.  6. 

444.  Railroad  bonds  and  mortgages.  Railroad  companies  organized 
or  existing  or  that  may  hereafter  orgiuiize  under  the  laws  of  this  state  sh^  have 
power  to  issae  bonds  for  such  sums,  and  payable  at  such  times  and  places,  and 
drawing  interest  at  such  rates,  as  the  board  of  directors  may  deem  expedient, 
and,  to  aecore  the  payment  of  such  bonds  fuid  interest,  shall  have  power  to  exe- 
cute trust  deeds  or  mortgages  or  both  upon  the  whole  or  any  part  of  their  lines, 
real  property,  rolling  stock,  machinery,  and  other  personal  property,  franchises, 
income,  and  profite,  acquired  or  that  thereafter  may  be  acquired.  Such  bonds 
and  trust  d^ds  or  mor^agee  shall  be  valid  according  to  their  terms,  notwitb- 
HtandiDg  tbe  fact  that  the  bcmds  may  be  sold  below  par  value.  A  trust  deed  or 
m(»^gage  made  as  aforesaid,  to  operate  as  notice  to  third  persons,  shall  be 
record«i  in  the  office  of  the  recorder  of  each  county  in  which  any  of  the  propert  y 
affected  1^  snch  trust  deed  or  mortgage  may  be  situated.  Any  such  mortgage  or 
trost  deed  so  recorded  shall  be  a  valid  lien,  acctnding  to  the  terms  thereof,  upon 
the  personal  property  and  chattels  included  therein,  notwithstanding  the  fact 
that  tbe  possession  of  such  property  may  remain  with  the  mortgagor.  [G.  L. 
§§2368-71*. 

OPBBATION. 

445.  Must  maintain  good  crossings.  Every  railroad  company  shall  be 
liable  for  damages  caused  by  it-s  n^lect  to  make  and  maintain  good  and  sufficient 
proNiingB  at  points  where  any  line  of  travel  crosses  its  road.    [C.  L.  §  2359*. 

For  csspd  of  nefiligcnce  by  ratlwajr  (xtm panics,  almont  cotiKtantly  in  use,  in  a  Isree  city,  reason- 

•t  anniitidons  under  BubhewU  "  Muster  and  Ser-  able  care  on  the  i»art  of  the  railro^  company 

T«Bt "  and  "  Xeftlii^ence,"  under  §  sMijS.  requires  it  to  proviue  flagmen  or  sates.  English  t. 

Ill  cniwiug  a  thirkly  poiinlated  street  which  is  Sou.  Ihic.  Co.,  13  U.  407 ;  45  P.  47. 
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446.  Liable  for  stock  killed  or  injured.   Every  railroad  company  shall 

be  liable  for  all  damage  sustained  by  the  owner  of  any  live  stock  kiUed  or 

injured  by  the  engineer  or  cars  of  said  company.    [C.  L.  §  2349*;  '90,  p.  78. 

Notice  of  stock  killed  to  be  posted,  g@  68,  69.  for  injuries  to  stock  unless  they  fence  their  roida 

Section  2349.  C.  L.  188&,  which  provided  that  and  construct  sut&deat  cattle  guardB  wUcre  sack 

every  railroad  company  should  be  liable  for  all  roads  puut>  through  lands  "owned  and  settled  or 

live  stock  killed  by  it,  regardless  of  any  &ult  on  occupied  by  private  owners,"  require  such  Eencias 

the  part  of  the  railroad  company,  is  void  as  taking  and  construction  of  guards  where  the  laud  furms  u 

troperty  without  due  process  of  law,  under  the  portion  of  tracts  which  are  under  cultivation, 

ftn  amendment  to  the  constitution  of  the  U.  S.  thoogh  not  it«elf  cultivated,  Stimpson  v.  U.P.Ay. 

Jensen  v.  U.  P.  I^.  Co.,  6  U.  2S3;  21 F.  9M.   Laws  of  Co.,  8  U.  123;  33  P.  366. 
1890,  p.  78,  which  render  nUlroad  companies  liable 

447.  Ringing  bells  and  blowing  whistles  at  crossings.  Ever}-  loco- 
motive shall  be  provided  witih  a  bell  wdghing  not  less  than  twenty  pounds,  which 
shall  be  rung  oontinnoiisly  from  a  point  not  lees  than  eighty  rods  from  any  street, 
road,  or  highway  crossing,  until  such  street,  road,  or  Mghway  shall  be  crossed, 
but  the  sounding  of  the  locomotive  whistle  at  least  one-fourth  of  a  mile  before 
reaching  any  such  crossing  shall  be  deemed  equivalent  to  ringiug  the  bell  as 
afoi-esaid,  except  in  towns  and  at  terminal  points ;  during  the  prevalence  of  fogs, 
snow,  and  dust  storms,  the  locomotive  whistle  shall  be  sounded  before  each  street 
crossing  while  passing  through  cities  and  towns.  AH  locomotives,  with  or  with- 
out trains,  before  crossing  the  main  track  at  grade  of  any  other  railroad,  must 
come  to  a  full  stop  at  a  distance  not  exceeding  four  hundred  feet  from  the  ctobb- 
ing,  and  must  not  proceed  until  the  way  is  biown  to  be  clear;  two  blasts  cmF  the 
whistle  shall  be  sounded  at  the  moment  of  starting;  provided,  that  whenever 
interlocking  signal  apparatus  and  derailing  switches  are  adopted  such  stop  shall 
not  be  required.  Every  person  in  charge  of  a  locomotive,  for  any  neglect  to 
observe  the  provisions  of  this  section  shall  be  deemed  guUty  of  a  luisdemeimor, 
and  the  corporation  shall  be  liable  for  all  damages  which  any  person  may  susbun 
by  reason  of  such  neglect.    [C.  L.  §  2350*. 

Penalty  for  failure  to  ring  bell,  etc.,  @  4291.  lien  thereof,  not  to  sound  the  whistle  at  least  t 

A  failure  to  ring  the  bell  or  sound  the  whistle  at  qoarterof  a  mile  from  the  crotisiug.  Olaen  v.O.  S. 

the  crossing  of  highways,  is  such  negliftenee  as  In  L.  B7.  Co.,  9  U.  129;  33  P.  623.   The  statutoiy 

the  absence  of  contributory  negligence  will  render  requirement  that  the  locomotive  bell  should  be 

the  company  liable  for  injuries  resulting  from  a  rung  and  whistles  sounded  at  street  crossings  doot 

collision  with  a  person  in  a  wagon  crossing  the  not  relieve  the  company  from  its  failure  to  adopt 

track.  Ritner  V.  U.  Ccn.  Ry.  Co.,  4U.  502;  IIP.^O.  other  reasonable  measures  for  tiie  public  aafeb; 

Under  the  laws  of  Utah,  It  is  negligence  fbr  a  rail-  and  such  vigilance  most  be  greater  in  pmmloiudir 


road  company  not  to  provide  iia  ennneawitha  bell  tricts,  at  a  crossing  in  a  large  city,  than  in  eonnt^ 
ofatleasttwentypoundaweightianctnottoriDgthe  plocoa.  English t.  Sou.  Pac.  Co.,  18 U. 407;  4S F. tf. 
Mme  at  least  eitglitT  rods  uom  a  crossing,  or,  in 

448.  Trains  to  be  run  on  schedule.  Bulletins.  Every  railroad  com- 
pany shall  start  and  run  its  trains  for  the  transportation  of  persons  and  property 
at  such  regular  times  as  it  shall  fix  by  public  notice ;  and  the  station  agents  thereof 
shall  announce  on.  a  bulletin  board,  placed  in  a  oonspicaous  and  public  place  aX 
each  station,  not  less  thfui  fifteen  minutes  before  the  regular  time  of  departure 
of  each  passenger  train,  the  time  of  such  departure,  or,  if  the  train  is  delayed,  tiie 
probable  duration  of  such  delay,  and  on  fulnre  thereof  shall  be  deemed  guil^  of 
a  misdemeanor.  The  coi-poration  shall  be  liable  for  all  damages  that  may  be  sus- 
tained by  any  person  by  reason  of  the  failure  of  any  of  its  station  agenta  to  obserre 
the  i-equirements  of  this  section.    [C.  L.  §  2351*;  '90,  p.  34*. 

449.  To  transport  all  flreight  and  passengers  ofiSsred.  Every  nil- 
road  company  shall  furnish  sufiScient  accommodationB  for  tlie  transportation  d 

all  passengers  and  property  as  shall,  within  a  reasonable  time  previous  to  the 
departure  of  any  train,  offer  or  be  offered  for  transportation  at  any  station,  aiding, 
or  stoi)piQg  place  established  for  receiving  and  discharging  pa-ssengere  and  freight, 
and  at  any  railroad  junction;  and  shall  take,  transpoi-t,  and  discharge  such 
passengers  and  property  at,  from,  and  to  such  places,  on  the  due  payment  of  tolK 
freight^  or  faro  therefor ;  and  if  the  company  or  its  agents  shall  refuse  to  take  and 
transport  any  passenger  or  propeity,  or  to  deliver  the  same  at  the  regularly 
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appointed  places,  it  shall  be  liable  to  the  party  aggrieved  for  all  accruing  dam^^ 
indDding  costs  of  suH.    [C.  Lu  §  2351*. 

450.  When  not  liable  for  injuries  to  passengers  on  platforms.  In 
dse  any  passenger  shall  be  injured  on  the  platform  of  any  car  or  on  any  bagg^^, 
wood,  gravel,  or  freight  car,  in  violation  of  the  printed  r^:nlations  of  the  company, 
posted  up  at  the  time  in  a  conspicuous  place  inside  of  its  passenger  cars  then  in 
the  train,  or  in  violation  of  verbal  instruction  given  by  any  oflfieer  of  the  train 
or  company,  such  company  shall  not  be  liable  for  the  said  injury;  provided,  said 
eompany  at  the  time  furnished  room  inside  its  passenger  cars  sufficient  for  the 
aootHDinodatiou  of  the  passengers.    [C.  L.  §  2353*. 

451.  B^ection  of  passengers  for  refusal  to  pay,  or  disorderly  con- 
duct. If  any  passenger  refuses  to  pay  his  fare  or  exhibit  or  surrender  his  ticket 
when  requested  so  to  do,  or  if  he  behaves  in  a  disorderly  manner,  the  conductor 
and  employees  of  the  corporation  may  put  him  and  his  baggage  out  of  the  cars, 
Qsuig  no  unnecessary  force,  at  any  usual  stopping  place,  or  in  tdght  of  a  dwelling, 
on  stopping  the  train.    [C.  L.  §  2354*. 

A  contract  ticket  providing  that  if  it  is  presented  select  a  reftular  stopping  place  of  the  train.  Nichols 

k7  aoy  other  person  than  the  original  holder  it  v.  U.  P.  Ry.  Co.,  7  U.  510;  27  P.  693.   A  pee- 

■£■11  be  void  and  the  conductor  shall  lake  it  senger  who  has  purchased  no  ticket,  and  who 

8p  and  collect  taW  fkrc,  is  valid.    Drummond  v.  refUBes  the  extra  fare  required  by  the  rules  of  the 

Son.  Pac.  Co..  7  U.  118;  25  P.  733.    The  fact  that  company,  can  be  put  off  only  at  a  passenger  station, 

the  ticket  was  not  signed  by  the  original  purchaser  affirming  Nicholtt  v.  U.  P.  Ky.  Co.,  7  U.  510:  27  P. 

BSde  no  difference  since  the  purchaser  in  accept-  693;  Durfee  v.  U.  P.  Ry.  Co.,  9  U.  213;  33  P.  944. 

iig  a  ticket,  where  tiie  contract  was  set  out  in  full.  Where  there  is  no  statute  requiring  the  ejection  of 

Mttptcd  the  tenna  of  the  contract  and  was  hound  a  passenger  refusing  to  pay  his  &re,  to  he  nude  at 

^  them.    Id.    The  conductor  had  a  right  to  take  a  rc^lar  titation,  he  may  be  ejected  at  any  plaxx, 

ap  the  ticket  presented  by  a  person  other  than  the  provided  he  be  not  thereby  unreasonably  exposed 

oiginal  purchaser;  and  plaintiff  could  not  have  to  danger;  and  the  carrier  is  not  obliged  to  put 

been  dainaged  because  the  ticket  was  returned  to  him  off  at  a  station,  dwelling  houtte,  or  stopping 

kirn.   Id.    Under  section  2354,  C.  L.  1888,  which  place.   Eudy  v.  R.  G.  W.  Ry.  Co.,  8  U.  165;  30  P. 


E Tides  that  any  passenger  who  refuses  to  prepay  368.    The  good  &ith  of  a  person  in  believing  that 

&re  or  toll  on  demand  may  be  pot  off  the  cars  he  had  a  right  to  ride  upon  a  railroad  ticket  that 

at  iny  stopping  place  the  conductor  or  employees  had  expired,  cannot  affect  the  right  of  the  com- 

ot  tiie  company  may  elect,  the  conductor  must  pany  to  ^ect  him  from  the  train.  Id. 


452.  Employees  to  wear  official  badges.  Every  conductor,  baggage 
master,  engineer,  brakeman,  or  other  employee  of  said  railroad  company 
employed  in  a  passenger  train,  or  at  stations  for  passengers,  shall  wear  npon  his 
hat  or  cap,  or  in  some  conspicuous  place  on  the  breast  of  his  coat,  a  badge  indi- 
cating his  oiBce  or  station,  and  the  initial  letters  of  the  name  of  the  company  by 
which  he  is  employe*! ;  and  no  collector  or  conductor,  without  such  badge,  shall 
demand  or  be  entitled  to  receive  from  any  passenger,  any  fare,  or  ticket,  or 
eiercise  any  of  the  powers  of  his  office  or  station,  or  interfere  with  any  passenger 
or  property.    [C.  L.  §  2365. 

453.  Baggage  to  be  checked.  A  check  shall  be  fixed  to  every  package 
or  parcel  of  baggage  when  taken  for  transportation,  by  the  agent  or  an  employee  of 
mch  company,  and  a  duplicate  th»«of  givra  to  the  passenger  or  pawn  d^ver- 
iofC  the  same.    [C.  L.  §  2356. 

RATB8  AND  DISCRIMINATIONS. 

454.  To  publish  rates.  All  railroad  corporations  must  fix  and  pnblisli 
their  rates  of  charges  for  freight  and  fares  from  one  station  to  another  on  their 
various  lines  in  this  state. 

LqjiUtUFe  shall  pasa  laws  fixing  maximum  rates,  etc.,  Con.  art.  12,  aec.  15.  t^^g/l^ 

455.  Discriminations  forbidden.  No  railroad  company  or  common  car- 
rier engaged  in  transportation  of  passengers  or  property  shall  chai^,  demand,  or 
reeeiTe  from  uiy  person,  company,  or  corporation  for  the  transportation  of  pas- 
sengers or  property  a  greater  sum  than  it  shall  charge  or  receive  from  any  oth^ 
posoD,  company,  or  corporation  for  like  service,  from  the  same  place,  under  like 
conditions,  under  simil^  circumstances,  and  for  the  same  period  of  time.  For 
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everj'  transgression  of  the  provisions  of  this  section  such  common  carrier  shall  be 
liable  to  the  party  suffering  thereby  double  the  entire  amount  so  charged  to  such 
party. 

Sup.  E.  S.  of  U.  S.,  vol.  I,  chap.  104,  ^  2». 

Legislature  shall  prevent  discrimination,  etc.  Con.  art.  12,  sec.  15. 

466.  What  not  deemed  discrixninations.  Nothing  in  this  chapter  shall 
be  construed  to  prolubit  the  carriage  or  handling  of  properti}'  free  or  at  reduced 
rates  for  the  United  States,  state,  or  municipal  governments;  or  to  or  frcmi  fairs 
and  expositionB  for  exhibition  thereat ;  or  the  free  carriage  of  destitute  and  homeless 
persons  transported  by  charitable  societies,  and  the  necessary  agents  employed  in 
such  transportation ;  or  the  issuance  of  mileage,  excursion,  or  commutation  pas- 
senger tickets ;  nor  to  prohibit  any  common  carrier  from  giving  reduced  passenger 
rates  to  ministers  of  religion  solely  engaged  in  ministerial  duties,  or  to  the  United 
States,  state,  or  municipal  governments ;  nor  to  prohibit  railroads  from  giving  free 
carriage  to  their  own  officers  and  employees,  or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies  from  exchajoging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  aad  employees ;  nor  to  prohibit  riulroad 
compani»  from  giving  reduced  rates  of  transportation  to  other  railroad  compa- 
nies for  railroad  construction  material,  eqoipment,  or  supplies. 


457.  Definitiona.  The  words  "range,"  "township,"  and  "section,"  as 
employed  in  this  chapter,  refer  to  the  Salt  Lake  meridian  and  base  line  of  the 
United  States  survey,  except  in  such  cases  as  the  word  "  range  "  obviously  refers 
to  a  range  of  mountains. 

458.  Id.  In  the  description  of  courses  the  words  ".north,"  "south," 
"  east,"  and  "west,"  shall  be  construed  to  mean  true  courses. 

459.  Existing  counties.  The  several  counties  as  they  are  in  this  chap- 
ter named  and  described  are  the  counties  of  the  state  until  otherwise  changed  1^ 
law. 

ExisUng  counties  recognized.  Con.  art.  11,  sec.  1. 

460.  Beaver  county :  Beginning  at  a  point  on  the  summit  of  the  rauge 
separating  Beavw  and  Pauvan  valleys  from  Sevier  valley  east  of  a  point  two  miles 
south  of  the  south  rade  of  Fori;  Wilden  on  Cove  creek,  thence  west  to  the  state 
boundary ;  th^ce  south  to  the  Mns  separating  townships  thirty  and  thirty-one 
south;  th^ceeastto  the  summit  of  said  range;  thence  northerly  along  said  sum- 
mit to  the  point  of  beginning.    [C.  L.  §  53*. 

461.  Box  Elder  county :  Beginning  at  the  intersection  of  the  northern 
boundary  of  the  state  and  the  summit  of  the  range  next  east  of  Malad  valley, 
thence  west  to  the  northwest  craner  of  the  state;  thence  south  to  tiie  forty-first 
parallel  of  north  latitude;  thence  east  to  the  western  shore  of  Great  Salt  Lake; 
thence  northeasterly  along,  and  to  the  middle  point  of,  a  str^ght  line  drawn 
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between  said  point  on  the  lake  and  a  point  on  the  east  shore  of  said  lake  due  west 
of  tfie  middle  of  the  channel  of  Weber  river  at  a  point  north  of  the  northwest 
corner  of  Kingston's  fort;  thence  northeasterly  along  a  straight  line  drawn  from 
^id  middle  point  of  said  line  to  a  point  on  the  west  line  of  range  three  west,  due 
west  from  the  Hot  Springs  situated  at  the  point  of  the  mountain  north  of  Ogden ; 
thence  east  to  said  springs ;  thence  northeasterly  along  the  summit  of  the  spur 
range  terminating  at  said  springs  to,  and  thence  along,  the  summit  of  the 
Wasatoh  mountains,  passing  around  the  headwaters  of  Box  Elder  and  Willow 
creeks,  and  crossing  Bear  river  at  the  middle  point  of  its  lower  canyon,  to,  and 
thence  northerly  along,  the  summit  of  the  range  of  mountains  next  east  of  Malad 
valley,  to  the  point  of  beginning.    [0.  L.  R7*. 

462.  Oache  county :  Beginning  at  the  intei-section  of  the  northern  boun- 
dary of  the  state  and  the  summit  of  the  watershed  separating  Cache  and  Bear 
Lake  valleys,  thence  west  along  the  said  boimdary  to  tlie  summit  of  the  range 
next  east  of  Malad  valley ;  thence  southerly  along  the  summit  of  the  last  men- 
tioned range,  (crossing  Bear  river  at  the  middle  point  of  its  lower  canyon,  to,  and 
thence  along,  the  summit  of  the  Wasatch  range,  passing  round  the  headwaters  of 
Box  Elder  and  Willow  creeks ;  and  thenc«  easterly  along  the  summit  of  said  range 
to  its  intersection  with,  and  thence  northerly  along,  the  summit  of  the  watershed 
between  Cache  and  Bear  Lake  valleys  to  the  point  of  beginning.    [C.  L.  §  71*. 

463.  Clurlxm  county:  Beginning  at  the  middle  of  the  channel  of  Green 
river  where  intersected  by  the  line  divicling  townships  eleven  and  twelve  south, 
thence  west  along  said  line  to  the  section  line  running  north  and  south  through 
the  middle  of  range  six  east;  thence  south  to  the  summit  of  the  watershed  next 
east  of  Huntington  creek ;  thence  southeasterly  ahmg  said  summit  to  the  third 
standard  pandlel  south ;  thence  east  to  the  middle  of  the  main  channel  of  Green 
river;  tiience  northerly  up  said  channel  to  the  point  of  banning.    ['94,  p.  82*. 

464.  Davis  county:  Beginning  at  a  point  in  the  middle  of  the  chiuinel  of 

Weber  river  where  crossed  by  the  summit  line  of  the  Wasatch  range,  thence  wes- 
terly down  the  middle  of  said  channel  to  a  point  north  of  the  northwest  comer  of 
Kingston's  fort ;  thence  west  to  the  east  shore  of  Great  Salt  Lake;  thence  south- 
westerly along  and  to  the  middle  point  of  a  straight  line  running  between  said 
point  on  the  east  shore  and  a  point  on  the  west  shore  of  said  lake  at  latitude  forty- 
one  degrees  north ;  thence  southeafiterly  along  a  straight  Une  running  between 
Black  Rock  on  the  southern  shore  of  said  lake  and  stud  middle  point  of  said  line, 
to  the  base  line  of  tlie  United  States  survey ;  thence  northeasterly  and  equidis- 
tant between  Antelope  Island  and  tbe  south  shore  of  said  lake  to  a  point  west  of 
die  month  of  Jordan  river  on  the  west  line  of  range  one  west;  thence  east,  to- the 
mouth  of  Jordan  river ;  thence  southeasterly  up  the  middle  of  the  channel 
of  Jordan  river  to  a  point  west  of  a  point  one  hundred  and  thirty-six  rods  north  of 
the  Hot  Spring  in  the  northern  part  of  Salt  Lake  City ;  thence  east  to  the  summit 
of  the  spar  range  terminating  at  said  Hot  Spring ;  thence  northeasterly  along  said 
last  mentioned  summit  to  its  intersection  with,  and  thence  northerly  along,  the 
sammit  of  the  Wasatch  range  to  the  point  of  banning.    [C.  L.  §  65*. 

465.  Emery  county:  Beginning  at  the  intersection  of  the  third  standard 
parallel  south  with  the  main  channel  of  Green  river,  thence  west  to  the  summit 
of  the  watershed  next  east  of  Huntington  creek ;  thence  north  w^esterly  along  said 
8mnmit  to  the  section  line  running  north  and  south  through  the  middle  of  range 
^x  east;  thence  south  to  the  third  stflndard  parallel  south;  thence  west  to  the 
line  between  ranges  five  and  six  east ;  thence  south  to  parallel  thirtj'-eight  degrees 
thirty  minates  north  latitude ;  thence  east  to  the  main  channel  of  Green  river ; 
thence  northerly  up  said  channel  to  the  place  of  beginning.  [C.  L.  §  76*;  '90,  p. 
M*:  '94,  p.  82*.  ■ 

466.  Garfield  county  :  Beginning  at  the  intersection  of  the  main  chan- 
nel of  the  Colorado  river  with  the  line  between  townships  thirtj'  and  thirty-one 
wntit:  thence  west  along  .said  township  line  to  the  line  between  ranges  five  and 
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six  west;  thence  eouth  to  the  line  between  townsliips  thirty-three  and  thirty- 
four  south;  thence  west  to  the  line  between  ranges  six  and  seven  west;  thence 
south  to  the  line  between  townships  thirty-four  and  thirty-five  south ;  thence  west 
to  the  line  between  ranges  seven  and  eight  west ;  thence  south  to  the  line  between 
townsliips  thirty-seven  and  thirty-eight  south ;  thence  east  along  said  line  to  the 
main  channel  of  the  Colorado  river;  thence  northeasterly  up  said  chanoel  to 
the  place  of  beginning.    [C.  L.  §  83*. 

467.  Qrand  county :  Banning  at  the  intersection  of  the  snmmit  of 
Brown  cliffs  with  l^e  eastern  boundary  of  the  state,  thence  westerly  along  the  sum- 
mit of  said  cliffs  to  the  third  standard  parallel  south ;  thence  west  to  the  mid- 
dle of  the  main  channel  of  Green  river;  thence  southerly  down  the  middle  of 
said  channel  to  parallel  thirty-eight  d^^rees  thirty  minutes  north  latitude ;  thence 
east  to  the  state  boundary;  ^ence  north  to  the  point  of  banning.  ['90,  p.  92*; 
'92,  p.  16*. 

468.  Iron  county  :  Be^ning  at  the  northwest  corner  of  township  thirty- 
one  south ,  range  five  west,  thenoe  west  to  the  boundary  of  the  state ;  thence  south 
to  the  line  between  townships  thirty-six  and  thirty-seven  south ;  thence  east  to 
the  line  between  ranges  fifteen  and  sixteen  west ;  thence  north  to  the  northwest 
comer  of  township  thirty-seven  south,  range  fifteen  west;  thence  east  to  the 
northeast  comer  of  stud  last  named  township ;  thence  south  to  the  southeast  cor- 
ner of  said  last  mentioned  township;  thence  east  to  the  southeast  comer  of 
township  thirty-seven  south,  range  tiiirteen  west;  thence  south  to  the  northeast 
comer  of  section  twenty-four,  township  thirty-eight  south ;  thence  east  to  the  line 
separating  ranges  nine  and  ten  west ;  thence  north  to  the  line  separating  town- 
ships thirty-sev^  and  thirty-eight  south;  thence  east  to  the  line  separating 
ranges  seven  and  eight  west ;  thence  north  to  the  northwest  comer  of  township 
thirtj'-five  south,  range  seven  west;  thence  east  to  the  northeast  corner  of  said 
last  mentioned  township ;  thence  north  to  the  northwest  comer  of  township  thirty- 
four  south,  range  six  w^ ;  thence  east  to  the  northeast  corner  of  said  last  men- 
tioned township;  thence  north  to  the  place  of  beginning.  [C.  L.  §  82*;  '92,  p. 
47*. 

469.  Juab  coiinty  :  Beginning  at  the  intersection  of  the  second  standard 
parallel  south  with  the  divide  between  Cherry  and  Faust  creeks,  theitce  west  to 
the  boundary  of  the  state ;  thence  south  to  a  point  due  west  of  the  mouth  of  the 
lower  canyon  of  the  Sevier  river ;  thence  east  to  the  middle  of  the  channel  of  said 
river ;  thence  northeasterly  up  the  channel  of  said  river  to  its  point  of  intersection 
with  the  summit,  if  prolonged,  of  the  range  separating  Oak  Creek  district  from 
Little  valley ;  thence  southerly  along  the  summit  of  said  last  mentioned  range  to 
the  summit  of  the  high  ground  and  mountains  between  Round  and  Little  valleys; 
thence  easterly  along  the  last  mentioned  summit  to  t^e  highest  point  of  the  dug- 
way  over  the  Sevier  hill ;  thence  east  to  a  point  south  of,  and  about  foor  miles 
distant  from  the  Sevier  bridge ;  thence  northerly  to  the  uppef  bluff  rocks  at  the 
south  end  of  Cedar  ridge ;  thence  on  a  straight  line  northeasterly  to  a  point  on 
the  summit  of  the  range  dividing  Sanpete  valley  from  Chicken  Creek  and  Juab 
valleys,  east  of  the  place  where  the  Gunnison  road  crosses  the  divide  between 
Chicken  creek  and  Sevier  river;  thence  noi'therly  along  the  summit  of  said 
range  and  along  the  summit  of  the  Nebo  range,  passing  around  the  head  of  Salt 
Creek  canyon  and  crossing  the  Sanpete  road  where  it  first  rises  upon  the  divide, 
to  the  summit  of  the  high  ground  and  range  between  Utah  and  Juab  valleys; 
thence  along  the  last  mentioned  summit,  and  the  summit  between  Goshen  and 
Juab  valleys,  and  the  summit  between  Tintic  valley  and  Cedar  and  Goshen  val- 
leys, and  the  summit  l)etween  Tintic  and  Rush  vallevs,  to  the  point  of  beginning. 
[C.  L.  §  57*;  '94,  pp.  31-2*. 

470.  Kane  county :  Commencing  at  the  middle  of  the  main  cliannel  of 
the  Colorado  river  where  intersected  by  the  line  separating  townships  thirty -seven 
mid  thirty-eight  south ;  thence  west  to  the  line  separating  ranges  nine  and  ten 
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west;  thence  south  to  the  boandary  of  the  state;  thence  east  to  the  middle  of  the 
main  channel  of  the  Colorado  river;  thence  northeasterly  up  the  middle  of  said 
channel  to  the  point  of  banning.    [C.  L.  §  51*. 

471.  Millard  county:  Beginning  at  a  jwint  due  east  of  the  highest  point 
<rf  the  dugway  over  the  Sevier  hill,  and  south  of,  and  about  four  miles  distant  from 
the  Sevier  bridge,  thence  west  to  the  highest  point  of  said  dugway ;  thence  westerly 
fallowing  tiie  snmniit  the  moantainB  and  high  ground  betwe^  Bound  and 
Little  volley  to  the  summit  of  the  mountains  separating  Oak  Creek  district 
from  Little  vf^ey ;  thence  northerly  following  the  last  mentioned  summit  to  its 
point  of  intersection,  if  prolonged,  with  the  middle  of  the  channel  of  Sevier  river; 
thence  southwesterly  down  the  middle  of  said  channel  to  the  mouth  of  the  lower 
Sevier  canyon ;  thence  due  west  to  the  boundary  of  the  state ;  thence  south  to  a 
point  west  of  a  point  two  miles  south  of  the  south  side  of  Fort  Wilden  on  Cove 
«reek ;  thence  east  to  the  summit  of  the  range  separating  Sevier  valley  from  Pan- 
van  and  Round  valleys;  thence  northerly  along  said  last  mentioned  summit,  keep- 
ing east  of  the  lake  in  Bound  valley,  to  the  point  of  beginning.    [C.  L.  §  55*. 

472.  Morgan  county:  Banning  at  the  point  on  the  summit  of  the 
Wasatch  range  of  mountains  nearest  to  the  eastern  headwaters  of  Ogden  river, 
thence  southwesterly  along  the  summit  of  said  range,  passing  south  around  the 
headwaters  of  C^en  river  to  the  summit  of  the  main  Wasatch  i-ange  southeast  of 
Ogden  City ;  thence  southerly  along  the  summit  of  said  range,  crossing  Weber  can- 
yon and  river,  to  the  summit  of  the  cross  range  through  which  the  upper  canyon 
of  East  Canyon  creek  runs ;  thence  easteiiy  along  the  summit  of  said  last  men- 
tioned range  to,  and  thence  northerly  along,  the  summit  of  the  range  between 
East  Canyon  creek  and  Webeac  river  to  Webra*  liver;  thence  northeasterly  across 

river  »nd  fdong  the  summit  of  the  hi^  land  between  Lost  and  Echo  Canyon 
creeks  to  the  smnmit  of  the  Wasatch  range  separating  the  valley  of  Bear  Biver 
from  the  valley  of  Weber  Biver ;  thence  north wwterly  along  the  last  mentioned 
summit  to  the  point  of  b^;inning.    [C.  L.  §  70*. 

473.  Piute  county :  Banning  at  a  point  on  the  summit  of  the  range 
b^ween  Grass  and  Bablnt  valleys,  east  of  the  point  at  which  the  wagon  road 
croaaea  the  summit  between  Marysvale  and  Monroe,  thence  west  to  the  summit  of 
the  range  separating  Beaver  luid  Fauvan  valleys  from  Sevier  valley;  thence, 
southerly  following  said  last  mentioned  summit  to  the  line  between  townships 
thirty  and  thirty-one  south ;  thence  east  to  the  Salt  Lake  meridian ;  thence  north 
to  the  intersection  of  said  meridian  with  the  summit  of  the  range  separating 
Orass  and  Babbit  valleys;  thence  northeasteriy  to  the  jtoint  of  b^inning.  [C. 
L.  §54*;  '92,  p.  79*. 

474.  ^ch  county :  Banning  at  the  point  of  intersection  of  the  bound- 
aries of  Utah,  Idaho,  and  Wyoming,  thence  west  to  the  summit  of  the  water- 
shed a^watiiig  Owheand  Bear  Lake  valley;  thence  southerly  along  the  summit 
of  si^d  waten^ed  to  the  summit  of  the  Wasatch  range  lying  north  and  east  of 
tiie  headwaters  of  C^den  river ;  thence  southeasterly  along  the  summit  of  the  last 
mmtioned  range  to,  and  thence  along,  the  summit  of  the  mountains  separating 
the  valley  of  the  Bear  Biver  from  the  valley  of  the  Weber  Biver  to  a  point  oppo- 
nte  and  nearest  to  the  Union  Pacific  railroad,  one  mile  east  of  Wasatch  station ; 
thence  eoutheriy  to  the  north  side  of  said  railroad;  thence  northeasterly  along 
the  north  «de  of  said  railroad  to  the  stunmit  west  of  the  Bear  Biver  valley; 
thence  east  to  the  state  boundary ;  thence  north  to  the  point  of  b^nmng.  [C. 


475.  Salt  Lake  county :  Banning  at  theintei^ection  of  the  summit  of 
the  Wasatch  range  with  the  summit  of  the  spur  range  terminating  at  the  Hot 
Spring  in  the  northern  part  of  Salt  Lake  City ;  thence  southwcHterly  aloug  said 
last  mentioned  summit  to  a  point  east  of  a  point  one  hundred  and  thirty-six 
rods  north  of  said  Hot  Spring;  thence  west  to  the  middle  of  the  channel  of 
Jordan  river;  thence  down  the  middle  of  said  channel  to  the  mouth  of  said 
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river;  thence  west  to  ihe  west  line  of  range  one  west;  thence  southwesterly,  and 
equidistant  between  Antelope  Island  and  the  south  shore  of  Great  Salt  I«ke  to 
the  base  line  of  the  L'nit^^d  t^totes  survey  where  intersected  by  a  straight  line 
drawn  between  Black  Rock,  on  the  south  shore  of  said  lake,  and  the  middle 
point  of  the  line  running  from  the  west  shore  of  the  said  lake  at  latitude  forty- 
one  degrees  north,  to  a  point  on  the  east  shore  of  said  lake  west  of  the  middle 
channel  of  the  "Weber  river  where  said  channel  lies  noi-th  of  the  northwest 
comer  of  Kingston's  fort;  thence  southeasterly  through  Black  Rock  to  the 
northern  end  of,  fmd  thence  along,  the  summit  of  the  Oquirrh  range  to  the  sum- 
mit of  the  cross  range  between  the  Oquirrh  and  Wasatch  ranges ;  ^ence  easterly 
along  said  last  mentioned  summit  to  the  snmmit  of  the  Wasatdi  range ;  thence 
northwesterly  along  said  last  mentioned  snmmit  to  the  point  of  banning. 


476.  San  Juan  county :  Beginning  on  the  eastern  boundary  of  the  state 
at  latitude  thirty-eight  degrees  and  thirty  minutes  north;  thence  west  to  the 
middle  of  the  main  channel  of  Green  river ;  thence  southw^terly  down  the  mid- 
dle of  the  channel  of  Green  and  Colorado  rivers  to  the  southern  boundary  of 
the  state;  th^ce  east  to  the  eastern  boundary  of  the  state;  thence  north  to  the 
place  of  banning.    [C.  L.  §  79*. 

477.  Sanpete  county :  Banning  at  the  intersection  of  the  line  between 
townships  eleven  and  twelve  south  and  the  section  line  running  noi*th  and  south 
through  the  middle  of  range  six  east ;  thence  west  to  the  summit  of  the  Nebo 
range ;  thence  southerly  along  the  summit  of  said  range  and  the  summit  of  the 
range  separating  Sanpete  valley  from  Juab  and  Chicken  Creek  valleys,  passing 
around  tiie  head  of  ^It  Creek  canyon,  crossing  the  Sanpete  road  where  it  first 
rises  upon  tilie  divide,  to  a  point  east  of  the  place  where  the  Gunnison  road 
crosses  the  divide  between  Chicken  creek  and  Sevier  river ;  thenoe  in  a  straight 
line  southwesterly  to  the  upper  blufi  rocks  at  the  south  end  of  Cedar  ridge ; 
thence  southerly  to  a  point  south  of,  fmd  about  four  miles  distant  from  the  Sevier 
bridge  and  east  of  the  highest  point  of  the  dugway  over  the  Sevier  hill ;  thence 
southeasterly  along  the  summit  of  the  range  lying  next  cast  of  Round  valley  to  a 
point  west  of  the  point  where  the  road  between  Gunnison  and  Salina  crosses  Wil- 
low creek  at  the  forks  of  said  creek ;  thence  east  to  the  east  bank  of  the  Sevier 
river ;  thence  southerly  along  the  east  bank  of  said  river  to  a  point  one  mile  north 
of  the  fourth  standard  parallel  south ;  thence  east  to  the  line  between  ranges  five 
and  six  east ;  thence  north  to  the  third  standard  parallel  south ;  thenoe  east  to 
the  section  line  running  north  and  south  through  the  middle  of  range  nx  east;, 
thence  north  to  the  place  of  beginning.    [C.  L.  §  68* ;  '90,  p.  13*. 

478.  Sevier  county  :  Beginning  at  a  point  on  the  line  between  ranges  five 
and  six  east  one  mile  north  of  the  fourth  standard  parallel  south,  thence  west  to 
the  east  bank  of  Sevier  river ;  thence  northerly  along  the  east  bank  of  said  river 
to  a  point  west  of  the  point  where  the  road  between  Gunnison  and  Salina  crosses 
Willow  creek  at  the  forks  of  said  creek ;  thence  west  to  the  summit  of  the.rsuige 
separating  Sevier  valley  from  Round  and  Pauvan  valleys;  thenoe  southwesterly 
along  the  summit  of  said  range  to  a  point  thereon  due  west  of  the  point  at  which 
the  wagon  road  crosses  the  summit  between  Stfar^-svale  and  Monroe;  thence  east 
to  the  line  between  ranges  five  and  six  east;  thence  north  to  the  poiut  of  ban- 
ning.    [C.  L.  §  56*;  '90,  p.  13*. 

470.  Summit  county:  Beginning  on  the  northern  boundary  of  the  state  at 
longitude  one  hundred  and  ten  degrees  west,  thence  west  to  the  southwest  comer 
of  Wyoming ;  thence  north  to  a  point  east  of  the  point  where  the  north  side  of 
the  Union  Pacific  railroad  crosses  the  summit  first  west  of  Bear  River  vall^; 
thenoe  west  to  the  north  side  of  said  i-ailroad ;  thenoe  southwesterly  along  the 
north  side  of  said  road  to  a  point  one  mile  east  of  Wa.'iatch  station ;  thence  north- 
erly to  the  nearest  point  of  the  summit  of  the  range  of  mountains  l)etween  Bear 
River  and  Weber  valleys;  thence  southwesterly  alon^f;  said  last  mentioned  sum- 
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mit  to  itB  inteii^ief^on  with  the  summit  of  the  high  land  between  Echo  and  Lost 
creeks;  thence  aouthweBterlj'  down  said  laat  mentioned  summit  to  and  directly 
across  the  Weber  river ;  thence  aouthcrly  along  the  summit  of  the  range  separat- 
ing East  canyon  from  Weber  valley  to  the  summit  of  the  cross  range  through 
which  the  upper  canyon  of  East  Cfwiyon  creek  runs;  thence  westerly  to  t^e 
^mminit  of  the  Waaatch  range ;  thence  aoutheaHterly  along  said  summit  to  the  sum- 
mit of  the  range  next  south  of  tlie  headwaters  of  Silver  and  East  Canyon  creeks; 
thence  easterly  along  said  last  mentioned  summit  to  tlie  point  where  it  is  crossed 
by  the  road  between  fihodes'  valley  and  Salt  Lake  City ;  thence  aoutherly  to  the 
middle  of  the  channel  of  the  Provo  river  at  the  high  bluff  below  Goddard's  ranch ; 
theiire  easterly  along  the  mi<ldle  of  said  channel  to  the  headwaters  of  the  said 
river  farthest  east;  thence  e-ast  to  the  summit  of  the  ITintah  range;  thence  north- 
f«6l«rly  to  the  one  hundred  and  tenth  meridian  of  west  longitude :  thence  north 
to  the  point  of  banning.    [C.  L.  ^  69*. 

480.  Tooele  county :  Bc^pnning  at  the  middle  point  of  a  straight  line 
drawn  between  a  point  on  the  west  shore  of  Great  Salt  Ivake  at  latitude  forty-one 
ifgives  north  and  a  point  on  the  east  shore  of  said  lake  due  west  of  the  middle  of 
the  channel  of  Weber  river  and  north  of  the  northwest  coi-ner  of  Kingston's  fort ; 
thence  southwesterly  along  said  line  to  the  west  shore  of  said  lake;  thence  w^ 
to  the  western  boundary  of  the  state ;  thence  south  to  the  second  standard  parallel 
«outh:  thence  east  to  the  summit  of  the  divide  between  Cherry  and  Faust  creeks; 
thence  fUong  the  summit  of  the  range  next  east  of  Rush  and  Tooele  valleys  to  the 
northern  end  of  sfud  summit ;  thence  northeasterly  on  a  straight  line  through 
Black  Rock  on  the  shore  of  Great  Salt  Lake  t<i  the  point  of  Iteginning.  [C.  L. 
SfiS*:  '94,  pp.  31-2*. 

481 .  Uintali  county :  Beginning  at  the  point  of  interse(!tio»  of  the  bounda- 
ries of  Utah,  Wyoming,  and  Colorado,  thence  west  to  the  one  hundred  and  tenth 
meridian  of  west  longitude;  thence  south  to  the  line  Iwtween  townships  eleven 
and  twelve  south ;  thence  east  to  the  middle  of  the  main  channel  of  Green  river ; 
thence  down  said  channel  to  the  third  standard  parallel  south ;  thence  east  to  the 
summit  of  Brown  cJiffs ;  thence  easterly  to  the  state  boundary :  thence  north  to 
the  point  of  beginning.    [C.  L.  S  74*;  '92,  p.  16*. 

482.  Utah  county :  Beginning  at  the  point  of  intersection  of  the  Wasatch 
fange  ^ith  the  summit  of  the  range  crossing  fi-om  the  Wasatch  to  the  Oquirrh 
inonntains,  thence  westerly  along  said  la«t  mentioned  summit  to  the  summit  of 
the  range  between  Cedar  and  Rush  valleys;  thence  southerly  along  said  summit 
to  the  summit  of  the  range  between  Tintic  valley  and  Goshen  and  Cedar  valley ; 
tbeace  southerly  along  the  said  last  mentioned  summit  to,  and  thence  easterly 
along,  the  summit  between  Goshen  and  Juab  valleys,  to,  and  t-hence  northeasterly 
along,  the  summit  of  the  high  ground  and  range  of  moimtains  between  ITtah  and 
Juab  valleys,  to  the  summit  of  tlic  Nelx)  range:  thence  southeasterly  along  said 
Roniinit  to  the  line  between  townships  eleven  and  twelve  south ;  thence  east  to  the 
line  between  ranges  nine  and  ten  cast ;  thence  north  to  the  township  line  l)etween 
townships  ten  and  eleven  south:  thence  west  to  a  point  due  south  of  the  point 
where  the  wagon  road  from  Spanish  Fork  to  White  river  as  it  existed  in  February, 
Mghteen  hundred  and  eighty,  crossed  the  summit  of  the  divide  soutli  of  Straw- 
bnT\-  valley ;  thence  north  to  said  last  mentioned  point  of  crossing ;  thence  north- 
westerly along  the  summit  of  the  range,  passing  around  the  headwaters  of  Spanish 
Fork  and  Hobble  creeks  to  a  point  south  of  the  point  on  the  Provo  river  one- 
fourth  of  a  mile  up  stream  from  the  middle  of  the  mouth  of  the  north  fork  of  said 
river:  thence  north  to  the  summit  of  the  range  passing  around  the  headwaters 
of  Battle  and  American  Fork  creeks ;  thence  followii^  said  summit  to  the  point  of 
beginning.    fC.  L.  §  59. 

483.  Wasatch  OOUnty :  Beginning  at  the  intersection  of  the  one  hundred 
^  tenth  meridian  of  west  longitude  with  the  summit  of  the  I'intah  range ;  thence 
•'VQthweaterly  to  a  point  east  of  the  headwatera  of  the  Provo  river  farthest  east ; 
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thraoe  weet  to  the  said  headwaters ;  thence  dowu  the  middle  of  the  channel  of  said 
river  to  the  high  blufE  below  Goddard's  ranch;  thence  northerly  to  the  prant 
where  the  road  between  Rhodes'  valley  and  Salt  Lake  City  croseee  the  snmrnit  of 
the  range  south  and  east  of  the  headwatere  of  East  Canyon  and  Silver  creeks; 
thence  north  to  said  point  of  crossing;  thence  southwesterly  along  said  last  men- 
tioned summit  to  the  summit  of  the  Wasatch  range  at  a  point  north  of  a  point 
on  the  Provo  river  one-fourth  of  a  mile  up  sti'eam  from  the  Diiddle  of  the  mouth  of 
the  north  fork  of  said  river ;  thence  south  to  the  summit  of  the  range  east  of  the 
headwaters  of  Hobble  and  Spanish  Fork  creeks ;  thence  southeasterly  along  said 
last  mentioned  summit  to  the  point  where  the  White  river  and  Spani^  Fork  road 
crossed  said  sammlt  in  F^ruiuy ,  eighteen  hundred  fuid  eighty ;  thence  south  to  the 
line  between  townships  ten  and  eleven  south ;  thence  east  to  the  line  between 
ranges  nine  and  ten  east;  thence  south  to  the  tine  between  townships  eleven  and 
twelve  south;  thence  east  to  the  one  hundred  and  tenth  meridian  of  west  longi- 
tude ;  thence  north  to  the  point  of  banning.    [C.  L.  §  62*. 

484.  Washington  county :  Banning  at  the  northeast  corner  of  section 
twenty-four,  in  township  thirty-eight  south,  range  ten  west,  thence  west  to  the 
northeast  comer  of  section  twenty-four,  township  thirty-^ght  south,  range  thir- 
teen west;  thence  north  to  the  southeast  comer  of  township  thirty-seven  south, 
range  thirteen  west;  thence  west  to  the  line  between  ranges  fourteen  and  fifteen 
west;  thence  north  to  line  between  townships  thirty-seven  and  thirty-six  south; 
thence  west  to  the  northw^est  comer  of  township  fifteen  west;  thence  south  to  the 
northeast  corner  of  township  thirty-seven  south,  range  sixteen  west ;  thence  west 
to  the  state  boundary;  thence  south  to  the  southwest  corner  of  the  state;  thence 
east  to  the  line  betw^eeu  ranges  nine  and  ten  west ;  thence  north  to  the  point  of 
beginning.    [C.  L.  §  52*;  '92,  p.  47*. 

485.  Wayne  county:  Beginning  at  the  middle  of  the  chann^  of  Green 

river  at  latitude  thirtj'-eight  d^rees  and  thirty  minutes  north,  thence  west  to  the 
line  between  ranges  five  and  six  east;  thence  north  to  a  point  east  of  the  point 
where  the  wagon  road  crosses  the  summit  between  Marysvale  and  Monroe ;  thence 
west  to  the  summit  of  the  range  between  Rabbit  and  Grass  valleys ;  thence  south- 
westerly along  said  summit  to  the  Salt  Lake  meridian ;  thence  south  to  the  line 
between  townships  thirty  and  thirty-one  south ;  thence  east  to  the  middle  of  tlie 
channel  of  Colorado  river;  thence  northerly  up  the  channel  of  Colorado  and 
Green  rivers  to  the  point  of  beginning.    ['92,  p.  79*. 

486.  Weber  county  :  Beginning  at  the  intersection  of  the  summit  of  tlie 
Wasateh  range  north  and  east  of  Ogden  valley  and  the  summit  of  the  range  sep- 
arating Bear  Lake  valley  from  Cache  valley,  thence  westerly  to  the  Hot  Springs 
near  tiie  county  road  north  of  Ogden,  along  the  summits  of  the  Wasateh  i-ange 
and  the  spur  range  terminating  at  said  Hot  Springs;  thence  west  to  the  line 
between  ranges  three  and  four  west;  thence  southwesterly  in  a  straight  line  to  l^e 
middle  point  of  a  line  drawn  from  a  point  on  the  east  ^ore  of  Great  Salt  LaJce 
west  of  tlie  middle  of  the  channel  of  the  Weber  river  north  of  the  northwest 
(X)mer  of  Kingston's  fort  to  a  point  on  the  west  shore  of  said  lake  at  latitude 
forty-one  degrees  north ;  thence  northeasterly  along  said  last  described  line  to 
the  east  shore  of  Great  Salt  Lake;  thence  east  to  the  middle  of  the  channel  of 
Weber  river ;  thence  up  the  middle  of  said  channel  to  a  point  wliere  crossed  by 
the  summit  line  of  the  Wasateh  range ;  thence  northeasterly  along  the  Bummit  of 
said  range,  around  the  headwaters  of  Ogden  river,  to  the  point  of  beginning. 
iC.  L.  §  66*. 

487.  Whenever  any  dispute  or  uncertainty'  shall  arise  as  to  any  county 
Iwundary,  the  same  may  be  determined  by  the  county  surveyors  of  the  counties 
interest«l,  and  in  case  they  fail  to  agi'ee,  or  otherwise  fail  to  establish  the 
boundary,  the  board  of  county  commissioners  of  either  oi"  the  boards  of  both 
<-ounties  interested,  may  engage  the  services  of  the  surveyor  of  any  other  connty 
who,  with  the  aforesaid  county  surveyors,  or  either  of  them,  if  but  one  appear  far 
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tiiat  purpose,  shall  proceed  forthwith  to  permanently  determine  such  boundary  line 
by  making  the  necessary  surveys  and  erecting  suitable  monuments  to  designate 
raid  boundaries,  which,  shall  be  deemed  permanent  until  superseded  by  legislative 
enactment.  Nothing  in  this  chapter  shall  be  construed  to  give  the  surveyors, 
mentioned  herein,  any  further  authority  than  to  erect  suitable  monuments  to 
deaignate  said  boundaries  as  tb^  are  now  established  by  law.    [C.  L.  §  SQ*. 


GHAFTSB  2. 

corporate  powers. 

488.  Are  bodies  corporate.  Powers.  The  several  counties  of  the  state 
as  they  now  exist,  and  such  other  counties  as  may  be  hereafter  organized  according 
to  law,  are  bodies  corporate  and  politic,  and  as  such  have  the  powers  specified  in 
(his  title,  md  sach  other  powers  as  are  necessarily  implied.  [C.  L.  §  160;  '96, 
p.  516. 

Esfetins  eonnties  recognized,  Con.  art.  11,  mo.  1. 

489.  Who  exercises  powers.  The  powers  of  a  county  can  be  exercised 
only  by  the  board  of  county  commissioners^  or  by  agents  and  officers  acting 
□nder  authority  of  the  board  or  anthorifiy  of  law.    £C.  L.  §  170;  '96,  p.  516*. 

490.  Oorporate  name.  The  name  of  a  county  designated  in  the  law 
treating  it  is  its  corporate  name,  and  it  mast  be  designated  thereby  in  all  actions 
and  proceedings  touching  its  corporate  rights,  property,  and  duties.    [C.  L.  §  171 ; 

'96,  p.  516. 

491.  Powers  enumerated.   It  has  power: 

1.  To  sue  and  be  sued. 

2.  To  porchase  and  hold  land  within  its  limits  necessary  and  proper  for 
county  purposes  and  tax  sales. 

3.  To  make  such  contracts  and  to  purchase  and  hold  such  personal  property 
as  may  be  necessary  to  the  exercise  of  its  powers. 

4.  To  manage  and  dispose  of  its  property  as  the  interests  of  its  inhabitants 
may  require. 

o.  To  levy  and  collect  such  taxes,  for  purposes  under  its  exclusive  jurisdic- 
tion, as  are  authorized  by  law.    [C.  L.  §  172;  '96,  p.  616. 

So  suit  ran  be  maintained  against  a  coanty  88  Salt  Lake  Co.,  2  U.  405.  The  right  to  sue  ia  a 
neh  in  the  absence  of  a  statute  authorizing  power  incident  to  the  creation  of  a  county  by  the 
•DBntim  to  be  sued.    Taylor  t.  County  Court  of     legislature.    Salt  I^e  Co.  v.  Ooldlng,  2  V.  319. 

492.  Lending  credit.  Incurring  indebtedness.  No  county  shall,  in 
any  manner,  give  or  lend  its  credit  to  or  in  aid  of  any  person  or  corporation,  or 
appropriate  money  in  aid  of  any  private  enterprise.  No  county  shall  incur 
any  indebtedness  or  liability,  in  any  manner  or  for  any  purpose,  exceeding  in  any 
one  year  the  taxes  for  the  current  year,  without  the  assent  of  a  majority  of  such 
qualified  electors  thereof  as  shall  have  paid  a  property  tax  therein  in  the  year 
preceding  such  election,  voting  at  an  election  to  be  held  for  that  purpose,  nor 
anless,  before  or  at  the  time  of  incurring  such  indebtetlnesa,  provision  shall  be 
made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due  and  also  to  constitute  a  sinking  fund  for  the  payment 
<tf  ihe  principal  thereof  within  twenty  years  from  the  time  of  contracting  the 
mine.  An  indebtedness  or  liability  incurred  contrary  to  this  provision  shall  be 
void.    [C.  L.  S  173*;  '96,  p.  617. 

Connty  shall  not  lend  its  credit.  Con.  art.  6,  sec.  teniplatiou  of  law,  collrctt^d  as  soon  as  tbe  levy  ifi 

31.  Limitation  on  creating  indebtednen,  Con.  art.  made,  the  allowance  of  dainu  against  the  county 

14,  sees.  3,  4.    Election  to  Tote  on  etmUag  bonded  equal  to  the  tax  revenue  for  the  current  year,  is 

tBdcMedncflB,  |  618.  not  a  creation  of  indebtedness  againflt  the  county. 

Stece  the  taxes  for  the  current  year  are,  In  con-  Fenton  v.  Blair,  11  U.  7H;  39  P.  4*6.   Where  the 
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limit  of  indebtedneas  allowed  by  law  has  been 
mushed,  such  county  may  issue  warrante  for  future 
claims  as  they  arise,  as  soon  as  an  equal  amount  of 
legally  issued  outstanding  warrants  have  been 
redeemed.  Id.  Sections  173, 187,  and  195,  C,  L.  18rt8; 
k^d,  first,  to  confer  on  the  county  court  the  power 
to  create  mdcbtedneM  agidiut  the  eoant?:  second, 
that  the  amount  of  the  mdebtednesB  which  It  may 
create  cannot  at  any  time  exceed  the  revenues  of 
the  current  fiscal  year  in  excess  of  the  revenue  and 
income  for  the  two  years  immediately  preceding; 
third,  that  it  in  imnuterial  when  the  inaebteduew 
accrues.  Id.  The  indebtedneas  of  Salt  Lake  county 


for  the  year  1895  exceeded  its  debt  limit,  but  wan 
validated  by  the  act  of  1896  (pp.  179,  524);  held. 
that  the  indebtedness,  though  illegal  at  the  timu  it 
was  incurred,  became  by  such  authority  of  the  leg- 
islature an  indebtedness  of  the  y(«ar  ISffj,  and  that 
the  county  board  was  therefore  authorissed  by  set-- 
tion  14,  page  924  of  the  laira  of  1896,  and  by  the  law<i 
of  1807,  to  issue  bonds  for  its  payment;  AoM,  olao. 
that  bonds  nmy  be  issued  to  cover  an  indebtedness 
of  the  year  1H95,  paid  out  of  the  n-vennes  of  189fi, 
Darke  v.  County  Commiasioneni,  —  U.  — ;  49  P.  357. 
For  other  decistons  on  limitation  on  couufy  indebt- 
edness, see  Con.  art.  14,  sec.  2. 


493.  Unlawful  contracts  void.  All  contract,  authonzations,  allow- 
ances, payments,  and  liabilities  to  pay,  made  or  attempted  to  be  made  in  violation 
of  this  title  shall  be  absolutely  void  and  shall  never  be  the  foundation  or  basis  of 
a  claim  against  the  treasury  of  such  county.  And  all  officers  of  said  counly  are 
chai^;ed  with  notice  of  the  condition  of  the  treasury  of  said  county  and  the  extent 
of  the  claims  against  the  siune.    [G.  L.  §  174*;  '96,  p.  517. 


Chapter  3. 

COUNTY  COMMISSIONERS. 

494.  Number.  Each  county  must  have  a  board  of  county  commissioners 
ooHHisting  of  three  members.    [C.  L.  §  178*;  '96,  p.  518. 

496.  Qualifloations.  Each  mraaber  of  the  board  of  county  commissioners 
shall  be  an  elector  of  tiie  oonnty  which  he  represents  and  must  have  been  such  for 
at  least  one  year  immediately  preceding  his  election,  and  he  shall  be  elected  by 
the  qualified  electors  of  the  county  at  large.    [C.  L.  §  179*;  '96,  p.  518*. 

Election,  tie  vote,  ete.,  §g  781,  788. 

496.  When  elected.  Term.  County  commissioners  shall  be  elected  at 
the  general  election  held  in  the  year  eighteen  hundred  and  ninety-eight,  and 
every  two  years  thereafter,  and  shall  hold  office  for  two  years  and  until  th^r 
successors  are  elected  asid  have  qualified.  They  shall  take  office  on  tlie  first 
Monday  of  January  next  following  their  election.    ['96,  pp.  518-9*. 

497.  Vacancies.  Whenever  a  vacancy  occurs  in  the  board  of  county  com- 
missioners, the  board  must  fill  the  vacancy  by  appointment.  Should  the  board 
fail  to  make  the  appointment  within  thirty  days  after  the  vacancy  occurs,  the 
clerk  shall  notify  the  governor  of  the  fact,  and  the  governor  shall,  within  thirty 
days  after  the  receipt  of  notice,  fill  the  vacancy  by  appointment.  If  at  my  time 
there  tdiall  not  be  a  minority  of  the  board  remaining  in  office,  the  governor  shall 
appoint  one  or  two  commissioners,  as  the  case  may  be,  untdl  there  shall  be  a 
majority,  and  the  majority  shall  select  the  third  as  hereinbefore  provided.  The 
appointee  or  appointees  shall  hold  office  for  the  unexpired  term.  Vacancies  shall 
in  all  cases  be  filled  from  the  same  political  party  or  parties  to  which  the  person 
or  peisons  belonged  whose  ineligibility,  death,  refusal  to  act,  or  other  disability, 
has  occasioned  the  vacancy.    [C.  L.  §  180*;  '96,  p.  619*. 

498.  Chairman.  Qaomm.  The  county  commissioners  shall  elect  one  of 
their  number  chairman.  The  chairman  shall  preside  at  all  meetings  of  the  board, 
and  in  case  of  his  absence  or  inability  to  act,  the  members  present  must,  by  an 

order  entered  on  the  records,  select  one  of  their  number  to  act  as  chairman  tem- 
porarily. Any  member  of  the  board  may  administer  oaths  to  any  person  when 
necessary  in  the  performance  of  his  official  duties.  Not  less  than  two  memliers 
shall  constitute  a  quorum  for  the  transaction  of  business,  and  no  act  of  tJie 
board  shall  be  valid  or  binding  unless  two  members  concur  therein.  [C.  Tj. 
^  181*;  '96.  p.  519. 
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499.  Reg^ular  meetings.  The  board  of  cownty  commissioners  must  pro- 
ndt*  bv  ordinance  for  the  holding  of  regular  meetings  of  the  board  at  the  county 
««t.  '[C  L.  §  184*;  '96,  p.  520. 

500.  Special  meetings.  If  at  any  time  the  business  of  the  county 
m(uire8  a  special  meeting  of  the  board,  auch  meeting  may  be  ordered  by  a  majority 
nf  the  board  or  by  the  chairman  thereof.  The  order  must  be  signed  by  the 
members  or  chairman  calling  such  meeting,  and  must  be  entered  in  the  minutes 
of  the  board.  Five  days'  notice  of  such  meeting  must  be  given  by  the  clerk  to 
the  nieraberfi  not  joining  in  the  order.  The  order  must  specify  the  business  to  be 
transacted  at  such  meeting,  and  none  other  than  that  specified  shall  be  trans- 
acted at  such  special  meeting  unless  all  the  members  be  present  and  consent 
thereto.    [C.  L.  §  185*;  '96,  p.  521. 

501.  Id.  Must  be  public.  Records.  All  meetings  of  the  board  mast 
l)e  public,  and  the  books,  records,  and  accounts,  except  such  as  are  kept  by  the 
«>unty  auditor  when  he  is  not  also  clerk,  must  be  kept  at  the  office  of  the  clerk, 
open  at  all  times  during  usual  business  hours  for  public  inspection.  [C.  L. 
^  I8ti*:  '96,  p.  521* 

502.  Rules  tor  government  oi  board.  The  boiud  of  county  commis- 
sioners shall  have  power  to  make  and  enforce  snch  rules  and  resgulations  for  the 
^vemment  of  the  board,  the  preservation  of  order,  and  the  transaction  of  busi- 

nest*,  as  may  be  necessarj-.    [C.  L.  §  187,  sub.  21 ;  '96,  p.  529. 

503.  Members  not  to  be  interested  in  contracts,  etc.  No  member 
of  the  board  must  be  interested,  directly  or  indirectly,  in  any  property  purchased 
for  the  use  of  the  county,  nor  in  any  purchase  or  sale  of  the  property  belonging 
to  the  county,  nor  in  any  oontract  made  by  the  board  or  other  person  on  bdialf 
of  the  county,  for  the  erection  of  public  buildings,  the  opening  or  the  improve- 
ment of  mads,  or  the  building  of  biidges,  or  for  any  other  purpose.    [C.  L.  §  201 ; 

p.  o.^■>. 

504.  Id.  In  licenses  and  franchises.  Procedure.  Whenever  an 
application  is  made  to  the  board  for  an  order,  franchise,  or  license  relating  to  any 
subject  over  which  the  board  has  jurisdiction,  in  which  a  majority  of  the  board 
are  interested,  the  clerk  of  the  boai*d  must  thereupon  certify  the  application  and 
all  orders  and  papers  relating  thereto,  to  the  district  court  of  the  county,  and  the 
jodge.  or  any  judge  thei'eof,  shall  have  full  jurisdiction  to  hear  and  detei'mine 
the  application. 

!*applcmeiit  to  Dwriug's  An.  Cal.  ('wIch  (1893),  p.  802. 

505.  Xaability  for  claims  illegally  allowed.  Any  county  commis- 
sioner or  other  officer  authorizing,  or  aiding  to  authorize,  or  auditing,  or  allowing 
any  claim  or  demand  upon  or  against  said  treasury  or  any  fund  thereof,  in  violation 
of  any  of  the  provisions  of  this  title,  shall  be  liable  in  person  and  upon  hie  official 
Umd  to  the  person  or  persons  damaged  by  such  illegal  authorization ,  to  the  extent 
of  the  loss  by  reason  of  the  non-payment  of  his  or  their  claims.  [C.  L.  §  175 ;  '96, 
p.  517. 

606.  Recovery  of  iliegtd  payments.  Whenever  any  boai-d  of  county 
4tHnniisfrioner8  shall,  without  axitbority  of  law,  order  any  money  paid  as  a  salary, 
fee.  or  for  any  other  purpose,  and  such  money  shall  have  been  actually  paid,  or 
whenever  any  other  county  officer  has  drawn  any  warrant  or  warranto  in  his  own 
favor  or  in  favor  of  any  other  person,  without  being  authorized  thereto  by  the 
hoard  of  county  TOmmissioners,  or  by  law,  and  the  same  shall  have  been  paid, 
the  f-rmntj'  attorney  of  such  county  is  hereby  empowered,  and  it  is  hereby  made 
his  duty,  to  institute  suit  in  the  name  of  the  coimty  against  such  pei-son  or  per- 
mm  and  their  officii^  bondsmen  to  ret^over  the  money  so  paid,  and  no  order  of 
the  hoard  of  count}'  commissioners  shall  he  necessary  to  maintain  such  a(!tion ; 
and  when  the  money  has  not  been  paid  on  such  order  or  wan*aiitH,  it  is  hereby 
made  the  duty  of  the  county  attorney  of  such  county  upon  receiving  notice 
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thereof,  to  commence  suit  in  the  name  of  the  oountjy  to  restrain  the  payment  of 
the  same,  and  no  order  of  the  board  of  county  commiBsioners  shall  be  necessary 

in  order  to  maintain  such  action,    ['96,  pp.  517-8*. 

507.  ViolationB  of  law  or  neglect  of  duty.  Any  county  commissioner 
who  refuses  or  n^lects  to  perform  any  duty  imposed  upon  him,  without  just 
cause  therefor,  or  wilfully  violates  any  law  provided  for  his  govwnment  as  such 
office,  or  who,  as  commissioner,  wilfully,  fraudulcmtly,  or  corruptly  attempts  to 
perform  an  act  unauthorized  by  law  shall,  in  addition  to  the  penalty  provided  in 
the  penal  code,  forfeit  to  the  county  five  hundred  dollars  for  every  such  act,  to 
be  recovered  on  his  official  bond,  and  shall  be  further  liable  on  his  official  bond 
to  any  person  injured  thereby  for  all  damages  Rustained.    ['96,  p.  536*. 

608.  Clerk  of  board.  The  county  clerk  is  the  clerk  of  the  board  of  wunty 
commissioners.  The  records  and  minutes  of  the  board  must  be  signed  by  the 
chairman  and  the  clerk.    [C.  L.  §  91*;  '96,  p.  519. 

609.  Duties  of  clerk.   The  clerk  of  the  board  must : 

1.  Record  all  its  proceedings. 

2.  Make  full  entries  of  all  its  resolutions  and  decisions  on  all  questions  con- 
cerning the  raising  of  money  for,  and  the  allowance  of  accounts  against,  the 
county. 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  th^  is  & 
division. 

4.  Immediately  after  the  adjournment  of  each  meeting  of  the  board,  prepare 
and  certify  duplicate  lists  of  all  claims  passed  upon  by  the  board,  giving  the 
name  of  the  claimant  or  payee  named  in  the  claim  or  order,  the  amount  and  date 
of  each  claim  or  order,  and  the  date  of  the  allowance  or  rejection  thereof,  which 
said  lists  shall  be  countersigned  by  the  chairman  of  the  board ;  and  thereafter  said 
clerk  shall  deliver  to  and  leave  with  the  auditor  one  of  said  lists,  fmd  shall 
deliver  to  and  leave  with  the  county  treasurer  the  other  list. 

5.  File  and  preserve  the  reports  of  county  officers  to  the  board. 

6.  Preserve  and  file  all  accounts  acted  upon  by  the  board,  except  such  as  are 
necessarily  kept  by  the  auditor. 

7.  Fteserve  and  file  all  petitions  and  applications  for  franchises,  and  record 
the  action  of  the  board  thereon. 

8.  Authenticate  with  his  signature  and  the  seal  of  the  county  clerk  the  pro- 
ceedings of  the  board  whenever  the  same  shall  be  ordered  published. 

9.  Authenticate  with  his  »gnatiu:%  and  the  seal  of  the  county  clerk  all  the 
ordinances  or  laws  passed  by  the  board,  and  record  the  same  at  length  in 
the  ''ordinance  book." 

10.  Record  all  orders  levying  taxes. 

11.  Perform  all  other  duties  required  by  law  or  1^  any  rule  or  order  of  the 
board.    [C.  L.  §§  94*,  182*;  '96,  pp.  519-20. 

610.  Books  to  be  kept.   The  board  must  cause  to  be  kept : 

1.  A  "minute  book,"  in  which  must  be  recorded  all  orders  and  decisions 
made  by  the  board,  and  the  daily  proceeflings  had  at  all  r^ulcu*  and  special 
meetings. 

2.  An  "aUowance  book,"  in  which  must  be  recorded  all  orders  for  the  allow- 
ance of  money  from  the  county  treasury,  to  whom  made,  and  on  what  account, 
dating,  numbering,  and  indexing  the  same  through  each  year, 

3.  A  "road  book,"  containing  all  proceedings  and  adjudications  relating  to 
the  establishment,  maintenance,  cliange,  and  discontinuance  of  roads  and  roa<l 
districts. 

4.  A  "franchise  book,"  containing  all  franchises  granted  by  the  board,  for 
what  purpose,  the  length  of  time,  and  t^>  whom  granted,  the  amount  of  bond  and 
license  tax  required  or  other  consideration  to  be  paid. 

5.  A  "warrant  book,"  to  be  kept  by  the  county  auditor,  in  which  must  be 
entered,  in  the  order  of  drawing,  all  waiTants  drawn  on  the  treasury,  witb  th^r 
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number  and  referOTice  to  the  order  on  the  minute  book,  with  date,  amount,  on 
what  account,  and  the  name  of  the  payee. 


6.  An  "ordinance  book,"  in  which  must  be  entered  all  ordinances  or  laws 
duly  passed  by  the  board.    [C.  L.  §  183*;  '9B,  p.  520*. 


511.  Powers  of  board.  The  board  of  county  commiaaioners,  in  each 
connty,  has  jurisdiction  and  power,  under  such  limitations  and  restrictions  as  are 
preoribed  by  law:    [C.  L.  §  187*;  '96,  pp.  521-30*. 

1.  Divide  county.  To  divide  the  county  into  precincts  and  into  road, 
aanitarj',  and  other  dis^cts  required  by  law;  to  change  the  same  and  create 
others,  as  convenience  reqaires.    [C.  L.  §  187,  sub.  5*;  '9<i,  p.  521,  sub.  2*. 

RiMd  districte  and  supervisors,  1134-1138. 

2.  EHection  and  election  precincts.  To  establish,  abolish,  and  change 
election  districte,  appoint  inspectors  and  judges  of  election,  canvass  all  election 
retoms,  except  as  otherwise  provided  by  law,  declare  the  result,  order  the  county 
clerk  to  ^ue  certificates  of  election,  and  perform  such  other  duties  in  relation  to 
elections  as  are  or  may  be  prescribed  by  law ;  provided,  that  no  precinct  or  elec- 
tion district  shall  be  established  or  abolished  or  the  boundaries  of  any  precinct  or 
district  changed,  within  ninety  days  prior  to  any  election;  provided  further,  that 
no  election  district  shall  be  divided  between  two  or  more  precincts  or  municipal 
warda    [C.  L.  §  187,  sub.  4*;  '96,  p.  521,  sub.  3*. 

To  divide  county  into  justices'  precincts,  J  645.      nut  to  contain  more  than  three  hundred  voters,  3 
Antoint  rcKiBtry  wents,  |2  796,  796,  819.    Datiefl  846. 
■fi  cuiTasring  board,     86fr-677.   Election  dlst^ct 

3.  Supervise  county  officers.  To  supervise  the  ofl&cial  conduct  of  all 
county  officers  and  officers  of  all  precincts,  districte,  and  other  subdivisions  of 
the  county  (except  municipal  corporations);  see  that  they  faithfully  perform 
their  duties;  direct  prosecutions  for  delinquencies;  and,  when  necessary,  require 
them  to  renew  their  official  bonds,  make  reports,  imd  present  their  books  and 
accounte  for  inspection.    ['96,  p.  521,  sub.  1*. 

Bonds  of  county  officerB,  i  5B1.  WhCT  treasurer  may  he  suspended,  \  67L  Auditor  to  examine  hooka 
BOQthly,  \  012. 

4.  Audit  accounts.  To  examine  and  audit,  at  least  every  six  months,  the 
Mcounte  of  all  officers  having  the  care,  management,  collection,  or  disbursement 
of  mon^B  belonging  to  the  county,  or  appropriated  by  law  or  otherwise  for  ite 
use  and  benefit.    [C.  L.  §  187,  sub.  12*;  '96,  pp.  523-4,  sub.  11. 

5.  Fill  vacancies.  To  fill,  by  appointment,  all  vacancies  that  may  ooeur 
in  offices  filled  by  the  appointment  of  the  board  of  county  commissioners;  and 
Tftcancies  in  all  elective  county,  district,  or  precinct  offices,  except  as  otherwise 
provided  by  law,  the  appointee  to  hold  office  for  the  unexpired  term.  [C.  L. 
§  187,  sub.  25*;  '96,  p.  527,  sub.  20*. 

So^enmon  of  treasOrer,  filling  of  vacancy.  S  ^71. 

6.  Establish  funds.  To  establish  a  salary  fund  and  such  other  county 
tanda  as  the  board  may  deem  necessary  for  the  proper  transaction  of  the  business 
of  the  county;  suaA  to  transfer  money  from  one  fund  to  another,  as  the  public 
interest  may  require.    [C.  L.  §  187,  sub.  24*;  '96,  p.  627,  sub,  19. 

7.  Settle  accounts.  To  settle  fuid  allow  all  accounts  legally  chargeable 
sgainst  the  county,  after  the  examination  of  the  same  by  the  auditor,  and  order 
warranto  to  be  drawn  on  the  county  treasurer  therefor.  [C.  L.  §  187,  sub.  13*; 
'96,  p.  524,  sub.  12. 

Exsmination  by  auditor,      .'iSl,  60S.    Eiiumeratiou  of  county  chafes,  g  G38. 

8.  Control  suits.  To  control  and  direct  the  prosecution  and  defentw  of  all 
soite  to  which  the  county  is  a  party,  and,  when  necessary,  to  employ  counsel  to 


asBrt  the  county  attom^  in  conducting  the  same.    [(.).  L.  §  187,  sub.  17 ;  '96.  p. 
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9.  Seal  for  county  clerk.  To  adopt  a  seal  for  the  county  clerk,  the 
impreBBion  of  which  shall  contain  the  following  words:  ''State  of  Utah,  (.\>imt>~ 
Clerk,"  together  with  the  name  of  the  county  in  which  the  same  is  to  be  used, 
an  impression  whereof  must  be  filed  in  the  office  of  the  county  clerk  and  of  tht^ 

secretary  of  state.    [C.  L.  §  187,  sub.  20*;        pp.  88-9*,  5*29,  sub.  25, 

10.  Id.  For  clerk  of  court.  To  provide  a  seal  for  tlie  clerk  of  the  district- 
court  of  the  county,  the  impression  of  whicli  shall  contain  the  following  words  : 
"District  Court,  State  of  Utah,''  together  with  the  name  of  the  count}-,  an 
imp]%6sion  whereof  must  be  filed  in  the  ofliee  of  the  county  clerk  and  of  the  set^re— 
tary  of  state.     ['96,  pp.  8H-9*. 

11.  Licenses.  To  license,  for  purposes  of  r^ulation  ami  revenue,  all  anil 
every  kind  of  business,  not  prohibited  by  law,  transacted  and  e^irrietl  on  in  hucIi 
county,  and  all  shows,  exhibitions,  an<l  lawful  games  carried  on  therein  outside 
the  limits  of  incorporated  cities,  to  fix  the  rates  of  license  tax  upon  the  same,  and 
to  provide  for  the  collection  thereof,  by  suit  or  otherwise ;  prm>ided,  that  any  per- 
son who  is  unable  to  obtain  a  livelihood  by  manual  labor,  and  who  is  deemed 
wortjiy,  may  be  given  the  privilege  to  hawk,  i>eddle,  and  vend  any  goods,  wares, 
and  merchandise,  except  spirituous,  malt,  vinous,  or  other  intoxicating  liquors, 
without  payment  of  any  license,  tax,  oi'  fee  whatsoever.  [C.  L.  2049-53* ; 
'96,  p.  529,  sub.  26.  ' 

Procfdure  wheu  board  interested  in  license,  etc.,  §  SOi.   Powers  concerning  licenaeii,  etc.,  124:3^ 

1260. 

12.  Provide  for  destruction  of  pests,  etc.   To  provide  for  the  desti  uc- 
tdon  of  gophers,  or  squirrels,  or  other  wild  animals,  birds,  noxious  weeds,  and 
insects,  injurious  to  fi-uits,  fruit  trees,  vines,  v^^table  or  plant  life.    [(\  Ij.  § 
sub.  23*;  '96,  p.  629,  sub.  27. 

13.  Dogs.  To  provide  for  the  prevention  of  injuries  to  cattle  or  slieep  by 
d<^,  and  to  tax  dogs,  and  direct  the  application  of  the  tax.  ['96,  p.  529. 
Buh.  28. 

14r.  Protect  flsh  and  game.  To  make  regulations  for  the  protection  of  fish 
and  game;  provided,  that  such  regulations  shall  not  be  in  conflict  with  the  law» 
of  the  state  for  the  protection  thereof.    ['96,  p.  -529,  sub.  29. 

15.  Provide  work  for  prisoners.  To  pi-ovide  for  the  working  of  prisoners 
confined  in  the  county  jail  under  judgment  of  conviction  of  misdemeanor,  under 
the  direction  of  some  responsible  person,  upon  the  public  grounds,  roads,  sti-eetw, 
alleys,  highways,  or  public  buildings,  for  the  benefit  of  the  county,  when,  under 
such  judgment  of  conviction,  or  existing  laws,  said  prisoners  are  liable  to  labor. 
[C.  L.  §  187,  sub.  28;   96,  p.  529,  sub.  :J0. 

16.  Inspection  of  merchandise.  To  pi-ovide  for  the  inspection,  meawui-e- 
ment,  or  graduation  of  any  merchandise,  manufacture,  or  commodity,  and  to 
appoint  the  necessary  officei-s  therefor.    ['96,  p.  529,  sub.  31. 

17.  Encourage  planting  of  trees.  To  encourage,  under  such  r^ilations 
as  it  may  adopt,  the  planting  and  preservation  of  shade  and  ornamentfd  tref^i  on 
the  public  roads  and  highways,  and  on  and  alx>ut  the  public  grounds  and  build- 
ings of  the  county,  and  pay  to  persons  planting  and  cultivating  the  same,  for 
every  living  tree  thus  planted,  at  the  age  of  four  years,  a  sum  not  exceeiliug 
twenty-five  cents.     [C.  L.  ^203*:  '96.  p.  536. 

Trees  on  highwaya,  §  1128. 

18.  Attendance  of  sheriff.  To  direct  the  slierifT  to  atteiul,  in  person  or  hy 
deputy,  all  the  meetings  of  the  Ixmnl  to  preserve  ordei*.  serve  notices,  subpfpnas, 
citations,  or  other  process.    [C.  L.  §  188;  '96,  p.  531. 

19.  Enforce  police  regulations.  To  make  and  enfon  e  within  the  limits 
of  the  county,  outside  the  limits  of  incorporatt^d  (cities  and  towns,  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not  in  conflict  with  general  laws. 
[C.  L.  §  187,  sub.  30;  '96,  p.  530,  sub.  33. 
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20.  Storage  of  explosives.  To  adopt  such  rules  aud  i-egulations  within 
the  count\',  outittde  the  limits  of  incorporated  cities  and  towuK,  with  regard  to  the 
keeping  aud  storing  of  everj-  destTiption  of  gunpowder,  or  other  combustible  or 
exploeive  material,  as  the  safety  and  protection  of  the  lives  ancl  property  of  indi- 
viduals may  require.    [C.  L.  §  187.  sub.  31 ;  '9(>,  p.         sub.  34. 

21.  Szamination  of  engineers.  To  provide  for  the  examination,  i-egula- 
tioD,  and  licensing  of  stationary  engineers  and  of  othei-s  having  charge  or  control 
of  stationary  engines,  boilei-s.  or  steam  generating  apparatus  witliin  the  county. 

22.  Perform  all  other  necessary  acts.  To  do  and  perform  all  other  acts 
Mid  thingH  i-equired  by  law  not  in  this  title  enumerated  which  may  be  necessary 
to  the  full  discharfrc  of  the  duties  of  the  board.    [*t)C,  p.  .')3(),  sub.  .15. 

33.  Powers  of  cities  and  towns  not  affected.  Nothing  contained  in 
this  title  is  intended  to  diminish,  impair,  or  in  anywise  affect,  the  powers  con- 
ferred upon  incorporated  cities  or  towns.    ['96.  p.  530,  sub.  39. 

TO  OONTBOL  BO  ADS  AND  BRIDGSa 

24.  Maintain  roads  and  bridges.  Changing  location.  To  lay  out, 
maintain,  control,  erect,  and  manage  public  roads,  turnpikes,  ferries,  and  bridges 
mthin  the  county ;  provided,  that  the  board  shall  not  change  or  alter  the  location 
of  any  public  highway  that  has  had  public  money  or  poll  tax  expended  uiwn  it, 
unless  a  petition  signed  by  a  majority  of  the  freeholders  of  the  precinct  wherein 
such  change  is  proposed  ask  for  such  change ;  nor  shall  the  lx>ai"d  declai-e  any 
n)a<l  not  a  public  highway  that  has  had  money  appropriated  and  expende<l  upon 
it  by  act  of  the  legislature  of  the  territory  or  the  state  of  I'tah,  without  the 
consent  of  the  legislature.    [C.  L.  §  187,  sub.  5*;  '9t>,  p.  522,  sub.  4*. 

Utting  of  mntnivtM  to  build  hiidgfia,      584-S27.    Control  of  hixhwayH,  H  1114-11S8. 

25.  Grant  franchises.  To  gi-ant  franchiseH  along  and  over  the  public 
roads  and  highways  for  all  lawful  purposes,  upon  such  terms,  conditions,  and 
restrictions  as  in  the  judgment  of  the  Ixmrd  may  Ix;  necessary  aud  proper,  and  in 
such  manner  as  to  present  the  least  possible  obsti'uction  and  inoonvenieuce  to  the 
traveling  public,  but  such  permission  shall  not  be  for  a  longer  periofl  than 
twenty-five  years.    ['96,  p.  530,  sub.  36*. 

Pnin-daiT-  whi'ii  board  inten-etiKl  In  fVanchinofi,  J  504. 

26.  Grant  licenses  for  toll  roads.  To  grant,  on  such  terms,  conditions, 
and  reHt.ri<'tions  as  in  the  judgment  of  tlie  board  may  be  ne<;eHsary  and  pi-ojjer, 
licensee  and  fnmchises  for  taking  tolls  on  public  roads  or  highways,  w^henevcr  in 
its  judgment  the  expense  of  operating  or  maintaining  such  roads  or  highways  as 
free  public  highways  is  too  groat  to  justify  the  county  in  operating  or  maintain- 
ing them ;  provided,  that  it  shall  always  be  a  condition  attached  to  the  granting 
of  such  liceiisefl  and  franchises  that  su(>h  i-oads  and  highways  shall  be  kept  in 
reasonable  repair  by  the  i)er8on  or  pei'soiis  to  whom  such  licenses  or  franchises 
may  I)e  granted.    ['96,  p.  530,  sub.  37. 

EiUH-tiuu  of  ordinance,  }  510. 

27.  Highways.  To  enact  all  laws,  oiflinaiu'es,  and  r^ulations,  not  in  con- 
flict with  the  laws  of  the  state,  for  tlie  control,  construction,  alt<>ratifm,  repair, 
and  use  of  all  public  roads  aud  highways  in  the  county.     ['96,  p.  530,  sub.  38. 

28.  To  license  construction  of  roads.  To  grant  licenses  and  franchises 
for  (s>n8tructing  and  keeping  in  repair  roads,  bridges,  and  ferries,  and  for  the 
taking  of  tolls  thereon.    ['96,  p.  527,  sub.  18. 

29.  Owner  of  ferry  to  obtain  franchise  from  county.  Joint  fran- 
chise on  county  boundary  line.  All  persons,  («m{>anies,  or  coi-porationR 
who  own  any  toll-boat  or  ferry,  for  the  transportation  of  jwrsons.  wagons,  or 
live  stock  across  any  stream,  river,  or  body  of  water  in  this  state,  shall  obtain  a 
franchise  for  the  operation  of  the  same  from  the  <*ounty  commissioners  of  the 
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county  or  counties  in  which  such  boat  or  ferry  is  operated.  Whenever  such 
boat  or  ferry  is  operated  on  a  stream  or  body  of  water  forming  the  boundary 

line  between  two  adjoining  counties  a  joint  franchise  shall  be  obtained  from  the 
county  coramissioners  of  such  adjoining  counties.    ['97,  p.  45. 


30.  Purchase  real  and  personal  property  and  water  lighte.  No- 
tice. To  purchase,  receive  by  donation,  or  lease  any  real  or  personal  property 
or  water  rights  necef^ary  for  the  use  of  the  county;  to  purchase  or  otherwise 

acquire  the  necessary  real  estate  upon  which  to  sink  wells  to  obtain  water  for 
sprinkling  roads  and  for  other  county  purposes,  and  to  erect  thereon  pumping 
apparatus,  tanks,  and  reservoirs  for  the  obtaining  and  storage  of  water  for  such 
purposes;  and  to  preserve,  take  care  of,  manage,  and  control  the  same;  pro- 
vided, that  no  purchase  of  real  property  may  be  made  unless  a  notice  of  the 
intention  of  the  board  to  make  such  purchase,  describing  the  property  to  be 
purchased,  the  price  to  be  paid  therefor,  from  whom  it  is  proposed  to  be  pur- 
chased, and  fixing  the  time  when  the  hoaard  will  meet  to  consummate  such 
purchase,  shsll  be  published  for  at  least  three  weeks  in  some  newspaper  of  gen- 
eral circulation  published  in  the  county,  or  if  no  newspaper  be  published  in  the 
county,  then  by  posting  such  notices,  in  at  least  five  public  places  in  the  county, 
for  at  least  three  weeks  prior  to  the  time  when  the  board  will  meet  to  consum- 
mate such  purchase.  [C.  L.  §  187,  sub.  9*;  '96,  p.  522,  sub,  8*. 
deA  to  ezeCDte  deeds,  3  602. 

31.  Receive  donations  to  county.  To  receive  from  the  United  States  or 
other  sources,  lands  and  other  property  granted  or  donated  to  the  county  for  the 
purpose  of  aiding  in  the  erection  of  county  buildings,  roads,  bridges,  or  for  other 
specific  purposes,  to  use  the  same  therefor,  and  to  provide  for  the  sale  of  the 
same  and  the  application  of  the  proceeds  thereof.    [C.  L.  206=^ ;  '96,  p.  536. 

32.  Erect  public  buildings.  To  cause  to  be  erected,  repaired,  or  rebailt^ 
and  furnished,  a  court  house,  jail,  hospital,  and  such  other  public  buildings  as 
may  be  necessarj'.    [C.  L.  §  187,  sub.  10;  '96,  p.  623,  sub.  9*. 

Contracte,  bids,  etc,  524-525. 

33.  Provide  rooms.  To  proWde  suitable  rooms  for  count}' purposes  when 
there  are  no  suitable  county  buildings.    [C.  L.  §  187,  sub.  8;  '96,  p.  522,  sub.  7, 

34.  Insure  property.  To  insure  the  county  buildings  and  furniture  in  the 
name  of  and  for  the  benefit  of  the  county.    [C.  L.  §187,  sub.  18;  '96,  p.  527, 

sub.  17. 

35.  Sell  unnecessary  property.  To  sell  at  public  auction  at  the  court 
house  door,  after  thirty  days'  previous  notice  given  by  publication  in  a  news- 
paper published  in  tlie  countj',  or,  if  no  paper  is  published  in  the  county,  by 
posting  in  five  public  places  in  the  county,  and  convey  to  the  highest  bidder, 
for  cash,  any  property  belonging  to  the  county  no  longer  required  for  public  use, 
paying  the  proceeds  into  the  county  treasury  for  the  use  of  the  county.  [C.  L. 
§  187,  sub.  11;  '96,  p.  52:^.  sub.  10* 


36.  Auditor's  statement  prior  to  levy.  To  have  prepared  by  the  auditor, 
under  the  direction  of  the  board  and  prior  to  ite  annual  meeting  for  levying  taxes, 
a  statement  showing: 

First.  The  indebtedness  of  the  county,  funded  and  floating,  stating  the 
amount  of  each  class  and  the  rate  of  interest  borne  by  such  indebtedness  or  any 
part  thereof. 

Second.  A  concise  statement  of  all  property  owned  by  the  county,  with  an 
approximate  estimate  of  the  value  thereof,  and  the  amount  of  cash  in  the  treasary 
and  in  its  several  funds.    [C.  L.  §  205*;  '96,  p.  536*. 
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37.  Levy  general  taxes.  District  taxes.  To  levy  taxes  upon  taxable 
property  within  the  county  for  all  county  purposes.  To  levy  taxes  upon  the  tax- 
able property  within  any  district  for  the  construction  and  repair  of  roada  and 
highways,  and  for  other  district  purposes;  provided,  that  no  district  t»x  shall 
be  leWed  until  the  proposition  to  levj'  the  same  has  been  submitted  to  a  vote  of 
such  qualified  electors  of  such  district  as  fdiall  have  paid  a  property  tax  therein 
in  t^e  year  preceding  such  election,  and  a  majoritiy  of  those  voting  thereon  shall 
have  voted  in  favor  of  such  tax.    [C.  L.  §  187,  sub.  14*;  '96,  p.  524,  sub.  13*. 

Lcfcislatare  shall  not  tew  taxes  for  county  purpows,  Con.  art.  13,  bcc.  5.  I^icvy  of  rounty  and  county 
Kliool  taxeK,  U  1865,  S593. 

.S8.    Act  as  board  of  equalization.   To  perform  such  duties  as  a  (%>unty 
board  of  equalization  as  are  or  shall  be  provided  by  law.    [C.  L.  g  1S7,  sub.  US*', 
'96,  p.  527,  sub.  15*. 
Dntiw  of  county  board  of  eqaklintion,  H  ei74r-SS82. 


39.  Health  regulationB.  Bourd  of  health.  To  adopt  sucli  provisionB  for 
^  preservation  of  h«hlth  in  the  comity,  or  any  district  therein,  or  portion  thei^f 
(except  municipal  corporations),  as  the  board  may  deem  necessary,  iuid  to  pro- 
vide for  paying  the  expenses  thereof.  It  shall  be  the  duty  of  the  board  of  county 
oommissioners,  by  ordinance,  to  appoint  district  health  officers,  who  shall  hold 
their  offices  for  the  term  of  two  years,  and  shall  serve  without  compensation.  The 
board  of  health  shall  have  a  general  supervision  of  all  the  matters  appertain- 
ing to  the  sanitary  condition  of  the  county.  It  shall  have  power,  in  time  of 
epidemic,  to  locate  and  establish  pest  houses,  fuid  to  do  and  perform  such  other  acts 
as  the  health  of  the  people  of  the  district  may  require.  All  expenses  necessarily 
incurred  in  the  carrying  out  of  the  provisions  of  this  section  .must  be  provided 
for  by  the  board  of  county  commistuoners.  [C.  L.  i$  187,  buIx  26*;  '06,  p.  52K, 
sab.  21*. 

Local  boaniB  of  health,  3|  llOt^lllO. 


40.  Provide  for  indigents.  Contracts.  To  provide  for  the  care  and 
maintenance  of  the  indigent  sick  and  the  otherwise  dependent  poor  of  the  county ; 
to  erect,  officer,  and  maintain  hospitals  and  poorhouses,  in  its  discretion,  or  other- 
wise to  provide  for  the  same;  and  for  such  purposes  to  levy  the  necessary  pnjperty 
tax,  or  poll  tax,  or  l>oth ;  provided,  that  the  Ixxird  of  county  comniissioncrs  Hhall 
appoint  (not  let  to  the  lowest  bidder)  some  suitable  person  or  persons  to  t^ke 
care  of  and  maintain  such  hospitals  and  poorhouses,  and  the  board  shall  fdso 
ai^Knnt  (not  let  to  the  lowest  bidder)  some  suitable  graduate  in  medicine  to 
attend  such  indigent  sick  or  other  dependent  poor.  [C.  Jj.  §  187,  sub.  6*;  '90, 
p.  .122,  sub.  5. 

Board  to  compel  support  of  poor  by  rvlativra,  §  243!). 

41.  Poor  £Eirm.  To  provide  a  farm  in  oounetrtion  with  the  count3'  hw^jiital 
or  poorhouse,  and  make  r^^lations  for  working  the  same.  [(>.  L.  §  187,  sub.  7 ; 
'96,  p.  522,  sub.  6. 

42.  Indigent  dead.  To  provide  for  the  burial  of  the  indigent  dead,  or  for 
the  disposal  of  the  bodies  of  the  same  under  proper  restrictions.  [V.  L.  ^  187, 
Bub.  29*;  '96,  p.  530,  sub.  32. 

43.  Prohibit  the  leaving  of  indigent  non-residents,  etc.  To  adopt 
such  rules  and  r^olations  as  may  be  necessarj'  to  r^ulate  or  prohibit  the  leav- 
ing by  any  person  or  common  carrier,  within  the  limits  of  the  county,  of  any 
indigent  or  insane  persons  or  travelers,  not  residents  thereof,  or  the  bodies  of 
posons  who  die  while  traveling,  unless  such  person  or  common  carrier  sliall 
nndertake  to  be  responsible  for  the  proper  burial  of  such  bodies,  or  unless  such 
deceased  person  was,  at  the  time  of  his  death,  a  resident  of  the  county  within 
which  it  is  proposed  to  deliver  his  body.    Also  to  regulate  or  prohibit  tlie  briug- 
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ing  into  or  leaving  within  the  county,  of  persons  afflicted  with,  or  who  hare  but 

recently  been  exposed  to,  any  conta^ous  disease.    [C.  L.  §  187,  sub.  27. 

Penalty  for  bringing  innane  person  into  the  Btatc,  i  220B.  Power  of  county  cominiasioners  over  inwne 
persons,  etc.,     2171,  :il»7,  2300,  2206. 

BBUOVAL  OF  COtTNTT  SBIATB. 

512.  County  seate.  Removal.  The  county  seats  of  the  respective 
counties  of  this  state,  as  now  fixed  by  law,  are  hereby  recognized  as  and  declared 
to  be  the  county  seats  of  the  respective  counties.  No  county  seat  shall  be 
removed  unless  two-thirds  of  tlie  qualified  electors  of  the  county,  voting  on 
the  pi-oposition  at  a  general  election,  shall  vote  in  favor  of  such  removal,  and 
two-thirds  of  the  votes  caHt  on  the  proposition  shall  be  required  to  relocate  a 
county  seat. 

Gruundfl  for  contest  of  lotntiuti  or  relocation  of  art,  11,  »ec,  2.  Special  law  for  removal  of  county 
county  seat,  g  914.    Ruiauval  of  county  seat,  Con.      tteat  forbidden.  Con.  art.  6,  sec.  26. 

513.  Id.  Petition.  Election.  Whenever  there  shall  be  presented  to  tlie 
board  of  county  commissioners  of  any  county,  a  petition  signed  by  the  qualified 
electors  of  such  county,  in  numbei*  equal  to  a  majority  of  the  votes  cast  at  the 
preceding  general  elation,  praying  for  the  submisfdon  of  the  question  of  the 
removal  of  the  county  seat  of  said  county,  it  shall  be  the  duty  of  the  board  of 
county  commissioners,  by  due  proclamation,  to  submit  tlie  question  of  such 
removal,  at  the  next  general  election,  to  the  qualified  electors  of  such  county ;  and 
such  election  shall  be  conduct«d  and  the  returns  canvassed  in  all  respects  aa  pro- 
vided by  law  for  the  conducting  of  general  elections  and  canvassing  the  returns 
thereof.  A  proposition  of  removal  of  the  county  seat  shall  not  be  submitted  in 
the  same  county  more  than  once  in  four  years,  nor  within  four  years  from  the 
time  when  any  such  proposition  has  been  heretofore  submitted.  [C.  L.  g§  212- 
221*;  '96,  p.  518. 

FUNDING  COUNTY  INDSBTBDNIISB. 

514.  Oounty  debts  existing  Jan.  4,  1896.  Bond.   The  board  of 

county  comniiftsionei-fl  of  any  county  having  an  outstanding  indebtedness  on  the 
fourth  day  of  January,  eighteen  hundred  and  ninetj'-aix,  evidenced  by  bonds  or 
warrants  thereof,  by  an  affii-mative  vote  of  all  the  members  thereof,  is  empow- 
ered to  fund  and  refund  the  same,  ajid  to  issue  bonds  of  the  county  therefor,  in 
sums  not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars  each, 
having  not  more  than  twenty  years  to  run,  and  bearing  interest  at  a  rate  not  to 
exceed  five  per  cent  per  annum,  payable  semi-annually,  wliich  bonds  shall  be  sub- 
stantially in  the  following  form : 

No.  .    Tlie  county  of  ,  in  the  state  of  Utah,  for  vahie  received. 

promiscH  to  pay  .  or  order,  at  the  office  of  the  treasurer  of  said  eottnt3-,  in 

 ,  on  the  firet  day  of   ,  hundred  and  Owen^'  years 

after  date),  or  at  any  time  l)efore  that  date  and  after  (ten  yeai-s  after 

date),  at  the  pleasure  of  the  TOunty,  the  sura  of  dollars,  lawful  money 

of  the  Ignited  States,  with  interest  at  the  rate  of  pei-  cent  per  annum. 

payable  at  the  t»ffice  of  said  treasurer,  semi-annually,  on  the  first  day  of  

and    in  each  year,  on  presentation  and  surrender  of  the  interest 

coupons  hereto  attached.  This  bond  is  issut^i  by  the  board  of  county  commis- 
sioners, in  conformity  to  a  resolution  of  said  lx>ard,  dated  the    day  of 

 ,   hundred  and  ,  and  under  authority  confen*ed  upon  said 

board  by  the  provifdonH  of  an  act  of  the  legislature  of  Utah,  entitled,  (insert 
title  of  act  and  date  of  approval). 

In  testimony  whereof,  the  said  county,  by  its  board  of  county  commissiouers. 
has  caused  this  bond  to  be  signed  by  the  chairman  of  the  board,  and  attested  by 

the  county  clerk,  with  his  seal  attached,  tliis  day  of  ,  eighteen 

hiuidred  and  .   

Chaiiman  of  the  Ixmrd  of  county  comraiKsionei*8. 

Attest-:  ,  County  clerk. 
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And  the  intereflt  coupons  shall  be  Rubstantially  in  the  following:  form: 

The  treasurer  of  countj',  Utah,  will  pay  to  the  hokler  hereof,  on  tlie 

 d»y  of  ,  eighteen  hundrMl  and  ,  at  hw  office  in  , 

 dollant,  lawful  money,  for  interent  on  county  lund  No.  . 

Chairman  of  IxHtrd  of  county  commiHHionerB. 

Attecvt:  ,  County  clerk.    ['96,  pp.  524-5*. 

For  derisioiu  on  county  indpbtednew,  we  i  492. 

515.  Id.  DutieB  of  county  treasurer.    Sale  of  bonds.  Whenever 
bonds  so  issued  shall  be  duly  executed,  numbered  consecutively,  and  sealed,  they 
shall  be  delivered  to  the  county  treasurer  and  his  receipt  taken  therefor,  and 
he  shall  stand  charged  on  his  official  bond  with  all  bonds  delivered  to  him  and  the 
proceeds  thereof,  and  he  shall  sell  or  Exchange  the  Hame  under  the  direction  of 
the  board  of  count>'  commissioners,  on  the  best  available  terms,  for  any  legal 
indebtedness  of  the  couul^'  outstanding  on  the  fourth  day  of  January,  eighteen 
handred  and  ninety-six,  but  such  bondB  shall  not  be  sold  or  exchanged  for  a  less 
sum  than  their  face  value,  tf^ther  with  accrued  interent  at  the  date  of  such  sale 
or  excbange ;  and  if  any  portion  of  such  bonds  are  sold  for  money,  the  proceeds 
thereof  shall  be  applied  exclusively  to  the  payment  of  liabilities  existing  against 
the  countj-  at  and  before  the  date  above  named.    When  they  are  exchanged  for 
bon<ls  or  warrants  or  other  legal  evidences  of  county  indebtedness,  the  treasurer 
shall  at  once  proceed  to  cancel  the  old  bond  and  such  other  evidences  of  indebted- 
ness, by  stamping  on  the  face  thereof  the  amount  for  which  they  were  received, 
the  word  ''canceled,"  and  the  date  of  cancellation.    He  shall  also  keep  a  record 
of  bonds  sold  or  exchanged  by  him,  by  number,  date  of  sale,  amoont,  date  of 
maturity,  the  name  and  postoffice  address  of  parchasers,  and,  if  exchanged, 
what  evidence  of  indebtedness  was  received  therefor ;  which  record  shall  be  open 
at  all  times  for  inspection  by  the  public.    AVhenever  the  holder  of  any  bond 
shall  sell  or  transfer  it,  the  purchaser  shall  notify  the  treasurer  of  such  sale  or 
tranf^fer,  giving  at  the  same  time  the  number  of  the  bonds  transferred  and  his 
postoffice  address,  and  everj' transfer  shall  lie  noted  on  the  record.    The  treasurer 
shall  also  report,  under  oath,  to  the  boai-d,  semi-annually,  a  statement  of  all 
bonds  sold  or  exchanged  by  him  since  the  preceding  report,  and  the  date  of  such 
sale  or  exch^ge,  and,  when  exchanged,  a  list  or  description  of  the  connty  indebt- 
edness exchanged  therefor,  ajid  the  amount  of  accrued  interest  received  by  him 
on  such  sale  or  exchange,  which  latter  sum  shall  be  charged  to  him  as  money 
received  by  him  on  bond  fund,  and  so  entered  by  him  on  his  books;  but  such 
bonds  shall  not  be  sold  or  exchanged  for  any  indebteclness  of  the  county,  except 
by  the  approval  of  the  board  of  county  comniissioners  of  said  county.    No  sale 
»faa.ll  be  made  of  any  such  bonds  except  to  the  highest  bidder,  after  a^hertising 
bids  for  the  purchase  of  the  same  for  not  less  than  three  weeks  in  at  least  one 
newspaper  published  in  the  county,  if  there  he  a  newspaper  pHbljHhe<l  in  the 
county,  and  if  not.  then  in  some  newspaper  of  general  circulation  published  in 
the  state,  the  right  being  reserved  in  such  advertisement  to  reject  any  and  all 
such  bids.    ['96,  pp.  525-6. 

516.  Tax  levy  to  pay  interest  and  principal.  The  l)oai-d  of  countj' 
<-om  missioners  shall  cause  to  l)e  assensed  and  levied  each  year,  npon  the  taxable 
propert)-  in  the  county,  in  addition  to  the  levy  authorized  for  other  purposes,  a 
sulticieut  tax  to  pay  the  interest  on  outstanding  lx>nds  issue<l  in  conformity  witli 
the  provisions  of  this  chapter,  accruing  before  tlie  next  annual  levy,  and  in  the 
tenth  year  after  the  issue  of  such  bonds  and  in  each  year  thereafter,  a  tax 
sufficient  to  pay  one-tenth  of  the  total  amount  of  lK>nds  issue<l;  and  the  money 
arising  from  such  levies  shall  he  known  as  the  Iwnd  fund,  and  shall  l>e  useil  for 
the  payment  of  bonds  and  interest  coupons,  and  for  no  other  purpose  whatever ; 
and  the  treasurer  shall  open  and  keep  in  his  Iwoks  a  separate  and  special  acctmnt 
thereof,  which  shall  at  all  times  show  the  exa<i;  condition  of  said  bond  fund. 
['96,  p.  526. 
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617.  Bond  fUnd.  Payment  of  bonds.  Whenever,  afterten  yeare  from 
the  date  of  the  bond,  the  amount  in  the  handn  of  the  treasurer  belonging  to  the 
bond  fund,  after  setting  aside  the  sum  retiuired  to  pay  the  interest  maturing 
before  the  next  levy,  is  sufficient  to  redeem  five  or  more  bonds,  he  shall  notify  by 
mail  the  owner  of  such  bond  or  bonds,  that  he  is  prepared  to  pay  the  Bfune, 
with  aU  intereBt  accrued  thereon,  and  that  if  not  presented  for  payment  or 
redemption  within  forty  days  after  the  date  of  such  notice,  the  interest  on  such 
bond  shall  cease,  and  the  amount  due  thereon  shall  be  set  aside  for  its  payment 
whenever  presented.  The  notice  shall  be  directed  to  the  owner's  postoffice 
address,  as  shown  by  the  record  kept  in  the  treasurer's  office.  If  said  boiidrt  are 
not  so  presented,  interest  shall  cease,  and  the  amount  due  shall  be  set  aside  as 
specific  in  said  advertisement.  All  redemptions  shall  be  made  in  the  exact 
order  of  their  issuance,  beginning  at  the  lowest  or  first  number,  and  the  notice 
herein  required  shall  be  directed  to  the  postoffice  address  of  the  owner,  as  shown 
by  the  record  kept  in  the  treasurer's  office.    ['96,  pp.  526-7. 

CBBATINO  BONDED  INDBBTBDNBSS. 

518.  Submitting  question  to  voters.   Bonds.   Sinking  fund.  The 

board  of  county  commissioners  can  contract  a  bonded  indebtedness  other  tlian 
such  as  is  authorized  by  section  five  himdred  and  fourteen  only  as  follows :  the 
board  shall  hj  order  specify  the  particular  purpose  for  which  the  indebtedness 
is  to  be  created,  and  the  amount  of  bonds  which  it  is  proposed  to  issue;  and 
shall  further  provide  for  submitting  the  question  of  the  issue  of  said  bonds  to 
the  qualified  electors  of  the  county,  at  the  next  general  election,  or  at  a  special 
election  to  be  called  by  the  board  for  that  purpose,  and  none  but  such  qualified 
voters  as  shall  have  paid  a  property  tax  in  the  (iounty  in  which  the  election  is 
being  held  in  the  year  next  preceding  such  election  shall  be  permitted  to  vote 
upon  the  question  of  bonds.  If  the  question  is  submitted  at  a  special  election, 
it  shall  be  held,  except  as  herein  otherwise  provided,  as  nearly  as  possible  in 
conformity  with  the  general  election  laws  of  the  state.  Notice  shall  be  given  of 
snch  election  by  publication  in  some  newspaper  or  newspapers  published  in  the 
county,  for  four  weeks  prior  thereto;  if  there  be  no  newspaper  so  published, 
then  by  posting  notices  for  the  same  time  in  each  election  district  in  the  countj' 
and  at  the  court  house  door.  Ballots  shall  be  printed  by  the  board  and  fur- 
nished to  the  qualified  electors,  which  shall  read  :  "For  the  issue  of  bonds," 
"Yes."  ''No  "  If  a  majority  of  those  voting  thereon  shall  have  voted  in  favor 
of  incun-ing  such  debt,  and  not  otherwise,  the  lx>ard  may  proceed  to  issue  the 
amount  of  bonds  specified,  in  the  manner  provided  in  this  chapter  for  funding 
the  floating  indebtedness  of  the  county,  and  all  the  provisions  of  this  chapter 
relating  to  the  issue  and  payment  of  bonds  in  the  latter  case  shall  apply  to 
bonds  issued  under  this  section,  except  that  such  bonds  may  be  made  payable  in 
such  kind  of  money  as  the  board  may  decide  upon,  and  the  board  shall  levy  the 
tax  necessary  to  create  a  sinking  fund  for  the  payment  of  the  principal  of  said 
bonds  in  each  and  every  year  after  their  issue,  until  the  indebtedness  is  finally 
paid.  The  revenue  derived  from  the  sale  of  said  )x>nds  sliall  be  applied  to  the 
purpose  or  purposes  specified  in  the  order  of  the  board,  and  no  other.  Should 
there  be  any  surplus,  it  shall  be  applied  to  the  payment  of  said  bonds,  and  in 
no  event  ^all  any  county  in  tliis  state  ever  become  indebted  to  an  amount, 
including  existing  indebtedness,  ex<!eeding  two  per  cent  of  the  value  of  the  tax- 
able property  therein,  the  value  to  be  ascertained  by  the  last  assessment  for 
county  purfwscH  previous  to  the  incurring  of  such  indebtedness.   ['96,  pp.  o32-4*. 

Limitation  un  county  in<lebte<lnei«.  Con.  art.  14,  )k-ck.  3,  4.  Limitatioiu)  on  county  indcbtedncwi  and 
dedsiom  tlit'reou,  §  493. 

OBDIHANC^. 

519.  Enacting  clause.  Attesting.  Taking  efifect.  Publication. 

The  enacting  clause  of  all  ordinances  of  the  board  shall  be  iis  follows :  '  *  The  board 
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of  tountj"  i-ommiasioners  of  the  county  of    ordains  as  follows : ' '  Every 

wdinance  shall  be  signed  by  the  chairman  of  the  board  and  attested  by  the  clerk. 
On  the  passage  of  all  ordinances  the  votes  of  the  several  members  of  the  board 
^11  be  entered  on  the  minutes  and  all  ordinances  shall  be  entered  at  length  in 
the  ' '  ordinance  book. ' '  No  ordinance  passed  by  the  board  shall  take  effect  within 
less  than  fifteen  days  after  its  passage,  and  befoi^  the  expiration  of  the  said  fifteen 
<b}-s  the  same  shatl  be  published,  with  the  names  of  the  members  voting  for  and 
against  t-he  same,  for  at  least  one  week,  in  some  newspaper  published  in  the 
ooant}',  if  there  be  one,  and  if  there  be  none  published  in  the  county,  then  such 
ordinance  shall  be  posted  at  the  court  house  door  at  least  one  week.  An  order 
altered  on  the  minutes  of  the  board  that  such  ordinance  has  been  duly  published 
or  posted  shall  be  prima  facie  proof  of  such  publication  or  posting.  ['96,  pp.  530-1*. 
Ordinances  for  government  of  highwsyii,  etc.,  §  511,  sub.  27. 

WITNBSSES  BBPORE  THB  BOABD. 

520.  Subpoena.  Whenever  the  board  of  county  commissioners  of  any 
county  shall  deem  it  necessary  or  important  to  examine  any  person  as  a  witness 
upon  any  subject  or  matter  within  the  jurisdiction  of  such  board,  or  to  examine 
any  officer  of  the  county  in  relation  to  the  dischai^e  of  his  official  duties,  as  to  the 
receipt,  possession,  or  dispc^tion  by  him  of  any  money  or  other  property  belong- 
ing to  tiie  county,  or  to  use,  inspect,  or  examine  any  book,  account,  voucher, 
<x  document  in  the  possession  of  such  officer  or  other  person,  or  under  his  con- 

relating  to  the  affairs  or  interests  of  such  county,  the  chairman  of  such  board 
shall  issue  a  subpoena,  commanding  such  person  or  officer  to  appear  before  such 
board,  at  a  time  and  place  therein  specified,  to  be  examined  as  a  witness,  and 
such  subpoena  may  contoin  a  clause  requiring  such  person  or  officer  to  pro- 
duce on  such  examination  all  books,  papers,  and  documents  in  his  possession  or 
imder  his  control,  relating  to  the  affairs  or  interests  of  the  county.  [C.  L.  §  189 ; 
'96,  p.  531. 
CMtempt  in  soch  cmw.  9.  S87S. 

52 1 .  Id.  Service.  It  shall  be  the  duty  of  the  sheriff  or  any  deputy  sheriff 
<rf  the  county  to  whom  the  subpoena  may  be  delivered,  to  serve  the  same  in  the 
manner  provided  by  law  for  serving  subpoenas,  and  hie  official  return  thereon,  of 
the  time  and  place  of  such  service,  shall  be  prima  facie  evident^  thereof.  [C.  L. 
M9();  '96,  pp.  531-2*. 

622.  Powers  committee.  Whenever  the  board  of  county  commission- 
as  shall  have  appointed  any  member  of  its  body  a  committee  upon  any  subject 
or  matter  of  which  the  board  has  jurisdiction,  and  shall  have  conferred  upon 
such  committee  power  to  send  for  persons  and  papers,  such  committee  for  such 
porposes  shall  possess  all  the  powers  and  be  liable  to  all  the  duties  herein  given 
to  and  imposed  upon  the  chairman  of  the  board  of  county  commissioners.  [C. 
L.  §  191 ;  ^96,  p.  632. 

523.  Oompensation  of  witnesses.  The  witnesses  summoned  to  testify 
on  behalf  of  the  county  in  matters  of  public  concern  before  the  board  of  county 

commissioners  are  not  entitled  to  have  their  fees  prepaid ;  but  the  board  must 
allow  them  reasonable  compensation  for  their  attendance.  [C.  L.  §  194;  '96, 
p.  .132. 

CONTRACTTS. 

524.  Buildings  and  bridges  erected  and  repaired  hy  contract.  The 
board  of  county  commissioners  shall  not  erect,  construct,  or  repair  any  court- 
house, jail,  hospital,  or  other  public  building,  or  any  bridge,  the  cost  of  which 
will  exceed  two  hundred  dollars,  until  the  plans  and  specifications  shall  have 
been  made  therefor  and  shall  have  been  adopted  by  the  board.  All  such  build- 
ings and  bridges  must  be  erected  or  repaired  by  contract  let  to  the  lowest  respon- 
aUe  bidder,  after  publication  of  notice  for  at  least  twenty  days  in  a  newspaper 
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of  general  circulation  published  in  the  county,  or,  if  there  be  oo  new'spaper  pub- 
liBhed  in  the  county,  after  posting  such  notice  for  at  least  twenty  days,  in  at 
least  five  public  places  in  the  county ;  provided,  that  the  board  of  count}'  com- 
iniBsioners  may  reject  any  and  all  bids.  The  person  to  whom  any  such  conbwA 
is  awarded  sliall  be  required  to  execute  a  bond,  to  be  approved  by  the  board,  for 
the  faithful  performance  of  such  contract.    ['96,  p.  522,  sub.  4*;  p.  523,  sub.  9*. 

625.  Ghanffing  plans  after  adoption.  li\nienever  the  board  of  count}- 
commissioners  shall  have  adopted  plans  and  specif! cations  for  the  erection,  alter- 
ation, construction,  or  repair  of  any  public  building,  bridge,  or  other  public 
structure,  such  plans  and  specifications  shall  not  be  sJtered  or  changed  in  any 
manner  whereby  the  cost  of  such  building,  bridge,  or  structure  shall  be  increased, 
unless  the  boai-d  shall  first  so  order  by  a  unanimous  vote.  p.  534. 

626.  Alterations  of  contract,  how  made.  Extras.  Whenever  the 
l)oard  of  county  commissioners  shall  have  enteml  into  a  contract  for  the  erection, 
(instruction,  alteration,  or  repair  of  any  public  building,  bridge,  or  other  public 
structure,  such  contract  shall  not  be  altered  or  changed  in  any  manner  unless  the 
board  shall,  by  a  unanimous  vote,  and  with  the  consent  of  the  contractor,  first  so 
owler.  And  whenever  any  such  change  or  alteration  shall  be  so  ordered,  the 
particular  change  or  alteration  shall  be  specified  in  writing,  and  the  cost  thereof 
agreed  upon  between  the  board  and  the  contractor.  In  no  other  case  sliall  tiie 
board  ever  pay  or  become  liable  to  pay  for  any  extra  work  done  on  such  boildinf^ 
or  public  structures.    [*9(i,  p.  534. 

Extra  al1owa»c«  forbidden.  Con.  art.  6,  sec.  80. 

527.  Stationery  for  certain  counties.  Bids.  It  shall  l)e  the  duty  of 
the  county  auditor  of  each  county  having  a  population  of  ten  thousand  or  more, 
on  or  before  the  first  day  of  June  of  each  year,  to  prepare  separate  estimates  of 
the  books,  blanks,  and  stationery  required  for  the  use  of  tbe  county  officers  dur- 
ing the  year  beginning  July  first ;  and,  during  the  first  week  in  Jane,  he  shall 
publish  for  one  week  a  brief  advertisement  in  a  newspaper  published  in  the  count}*, 
or  having  general  circulation  therein,  stating  the  prot)able  quantity  of  each  item 
of  books,  blanks,  and  stationeiy  required  by  such  county  during  the  ensuing 
year,  and  inviting  bids  therefor,  which  bids  shall  be  filed  with  the  auditor  on  or 
before  tlie  first  day  of  July.  All  bids  shall  state  separately  the  price  of  fSfh 
item  of  books,  blanks,  and  stationery  to  be  furnishe<i.    ['96,  p.  i)28*. 

NeT>.  (18»)  9  8259*. 

528.  Id.  Contract  to  lowest  bidder.  The  I)oard  of  county  commis- 
sioners shall,  at  its  first  meeting  in  July  of  each  j'car,  open  said  bids  and  award  to 
the  lowest  competent  bidder  the  contract  for  the  furnishing  of  such  lK>oks,  blank?, 
«n<i  stationery;  provided,  that  the  board  may  accept  or  reject  any  or  all  bids,  or 
may  accept  or  i-eject  a  pai-t  of  any  bid.  The  person  to  whom  the  contract  is 
awarded  'shall  give  a  l)ond  for  the  faithfiU  performance  of  his  contnMrt.  [C.  L. 
J5 187.  sub.  19*1  '96,  p.  528*. 

Xrb.  (1895)  ^3260*. 

629.  Bids  for  publishing  notices,  etc.  Contract.  At  the  time  of 
inviting  bids  for  l>ooks,  blanks,  and  stationery,  the  auditor  shall  also  invite  bids 
for  the  ])ul)lishing  of  county  reiM)rts.  notices,  and  advertisements  during  the  ensu- 
ing year  In'ginning  July  first.  The  bids  for  the  same  must  be  filed  with  the 
aiiditoi-  on  or  befoi-e  the  first  ilay  of  July,  and  at  the  time  of  opening  bids  fw 
furnishing  books,  blanks,  and  stationer^-,  the  board  of  county  commissioners  shid^ 
opentlie  liids  for  publislung  reportw,  notices,  and  advertisements,  and  shall  awai^ 
the  same  to  the  lowest  competent  bidder,  circulation  considered;  provided,  th»t 
the  Ixjaitl  of  county  commissioners  nmv  reject  any  or  all  bids  and  readvertise. 
[*»6.  p. 

530.  Accounts  for  stationery,  how  paid.  Distribution  of  station- 
ery, etc.   The  a<*counts  for  lK>oks,  blanks,  and  stationeiy  furnished  under  fmrb 
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contraete  aud  accounts  for  publishing  reporte,  notices,  and  advertisements  shall 
be  audited  aud  paid  as  other  accounts  against  the  connty.  It  shall  be  the  duty  of 
the  eonnl^'  auditor  to  procure  all  such  bookn,  blanks,  and  stationery  as  may  be 
nwewtary.  and  to  distribute  the  same  to  the  various  county  officers.    [*(>6.  p.  528*. 

CLAIMS  AND  WABBANT8. 

531.  Claims.  Form.  Time  of  presentation.  The  l>oard  of  county 
comuiissioiici's  shall  not  hear  or  consider  any  claim  of  any  person  against  the 
coEint}',  nor  shall  the  Imrd  credit  or  allow  any  claim  or  bill  against  the  county, 
aotess  the  same  be  itemized,  giving  names,  dates,  and  particular  service  ren- 
da<ed,  nor  until  it  has  been  pasied  upon  by  the  county  auditor.  If  the  claim  is 
for  ner\ice  of.  procesH,  it  shall  state  the  character  of  process  ser^'cd,  upon  whom, 
the  number  of  days  engaged,  and  numlwr  of  miles  traveled;  if  for  materials  fur- 
aished,  to  whom,  by  whom  ordered,  quantity,  and  price  agreed  upon.  Every 
claim  against  the  countj-  must  be  presented  to  the  county  auditor  witliin  a  year 
after  the  last  item  of  the  ac(rount  or  claim  accrued.  In  all  cases  claims  shall  l>e 
duly  verified  as  to  their  (correctness  and  as  to  the  fact  that  they  are  justly  due,  by 
the  claimant  or  his  authorized  agent.  If  the  board  shall  refuse  to  hear  or  consider 
a  claim  because  it  is  not  properly  made  out.  it  shall  cause  notice  of  the  fact  to 
be  given  to  the  claimant  or  to  his  attorney,  and  shall  allow  sufficient  time  for  the 
ame  to  be  properly  itemized  and  verified.    [C.  L.     196*;  '9t>,  pp.  534— 5. 

Boatd  to  9i>tt1c  and  allow  sccounto,  ^  Sll,  sub.  7;  Rented  to  the  county  court,  &]ls  to  Htati'  a  cauM-  of 

fiaminatiou  hy  auditor,  i  40S.  action  aguiut  the  county.    Fcnton  v.  l^lt  Laktf 

A  cnmplaiQt  which  mis  to  allege  that  a  claim  (.'ouuty,  3  U.  42S;  4  P.  SMI. 
wWh  is  the  caose  of  the  action  haa  been  first  pre- 

532.  Id.  AllOWCUlce  or  rcgection.  AVhen  the  lx>ard  finds  that  any  claim 
[ffesentsed  i»  not  payable  by  the  county,  or  is  not  a  pi*oper  county  charge,  it  must 
be  rejecttHl.  If  it  is  found  to  be  a  proper  county  charge,  but  greater  in  amount 
than  is  justly  due,  the  board  may  allow  the  claim  in  part,  and  may  ordei-  a  war- 
rant drawn  for  the  portion  allowed.  If  the  claimant  is  unwilling  to  ret^eive  such 
amoimt  in  full  paj'ment.  the  claim  utay  be  again  considered  bv  the  board.  [C 
L  JS 198*;  'Wi,  p.  635. 

533.  Action  on  rejected  Clcdm.  A  t>laimant  dissatisfied  witli  the  rejec- 
tion of  his  claim  or  demand,  or  with  the  amount  allowed  him  on  his  actwunt. 
may  .«ue  the  eountj-  therefor  at  any  time  within  one  year  after  tlie  first  rejection 
thereof  by  the  board,  but  not  aft-erward;  and  if,  in  such  iu-tion,  judgment  is 
recoveretl  for  more  than  the  board  allowed,  on  presentation  of  a  certifieti  copy 
of  the  judgment,  the  IxkuxI  must  allow  and  pay  the  same,  together  with  the  costs 
adjudged ;  but  if  no  more  is  recovered  than  the  IxMvrd  allowed,  the  board  must 
pay  the  claimant  no  more  than  was  originallv  allowe<l.    [(\  L.     !!>!>;  \t. 

m. 

534.  Payment  of  judgment.  Assessment  to  pay.  When  any  judg- 
ment is  obtained  against  a  comity  the  same  must  be  i>aid  as  are  other  coimty 
charget*.  The  I>oartl  of  county  commissionei-s  shall  have  power  at  any  time  after 
the  expiration  of  six  months  from  the  rendition  thereof  to  assess  and  i'ollect  a 
sufficient  amount  of  revenue  to  pay  off  and  discharge  such  judgment,  in  ad<lition 
to  tlie  ordinarj'  expenses  of  the  county,  but  the  projjerty  of  the  county  and  of 
the  perKons  owning  proiwrty  .^itiuited  or  liable  to  taxation  tlierein  shall  in  no  case 
he  sHbje<"t  to  judgment  lien  nor  to  seizure  oi-  sale  uimn  execution  or  other  pro- 
i-ev  of  any  court. 

X.  Ilak.  (ims)  ?  1886.    Mont.  Pol.  C.  g  4180*  Co.  v.  Burn-sen.  —  V.  — ;  47  P.  91.    The  imiiKi  ty 

A  judfnnent  ngainHt  a  cunnty  wbvn  duly  filed     of  a  tMunty  »  nnt  Kn^t-ct  tv  <>xi'cnti>iii  and  ^li-  (in 
Wumt-?<  an  audited  claim,  nnd  plahitilT,  in  <.-hs«'  of     ii  JudKim-nt.  in  the  alMcntv  of  a  stututc  KrantinK 
&iliin-  fn>ni  lack  of  funds  or  refnsnl  to  jmy  the     Mich  rif(ht  in  cxprvM  tennx.  Id. 
saae,  r^a  mmrt  to  h'lA  writ  of  mandamiiH.  Emery 

535.  Claims  by  commissioners.  Rejection.  All  chiims  against  the 
county  presented  by  members  of  the  board  of  county  commissioners  for  exjicnscs 
muKt  be  itemized  aii<l  verified  as  other  claims,  and  must  state  that  the  service  has 
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been  actually  i-endered,  and,  before  allowance,  such  claims  must  be  presented  to 
the  county  attorney,  who  must  indorse  thereon,  in  writing,  his  opinion  as  to  the 
legality  thereof.  If  the  county  attorney  declare  the  claim  illegal,  he  must  state 
specifically  wherein  it  is  illegal,  and  the  claim  must  then,  be  rejected  by  said 
board.    [C.  L.  §  204*;  '96,  p.  636*. 

536.  Officers  not  to  advocate  claims  of  others.  No  county  ofiBcer 
shall,  except  for  his  own  services,  present  any  claim,  account,  or  demand  for 
allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked  in  the 
eitvim  or  demand  made  by  any  other.  Any  person  may  appear  before  the  board 
and  oppose  the  allowance  of  any  claom  or  demand  made  agiunst  the  county. 
['96,  p.  534.  ,  - 

637.  Warrants.  Form.  Payment.  Registration.  County  charges 
to  be  audited.  Warrants  drawn  by  order  of  the  board  of  county  commissioners 
on  the  county  treasury  for  current  expenses  during  each  year,  must  specify  the 
liability  for  which  they  are  drawn,  when  they  accrued,  aud  the  funds  from  which 
they  are  to  be  paid,  and  must  be  paid  in  the  order  of  presentation  to  the  treasurer. 
If  the  fund  is  insuiBcient  to  pay  any  warrant,  it  must  be  r^stered,  and  there- 
after paid  in  the  order  of  registration.  Aocounts  for  county  charges  of  every 
description  must  be  presented  to  the  board  of  cotinty  commissioners,  to  be  audited 
8A  prescribed  in  this  title.    [C.  L.  §§  200,  208;  *96,  pp.  535,  570. 

Warrant  must  specify  liability,  g  806.   Begistering  warrants,  ^  D57. 

638.  County  charges,  what  are.   The  following  are  county  chai^;es: 

1.  Chaiges  incurred  against  the  county  by  virtue  of  any  of  the  provisions  of 
this  title. 

2.  The  necessary  expenses  of  the  county  attorney,  incurred  in  criminal  cases 
arising  in  the  county,  and  all  other  expenses  necessarily  incurred  by  him  in  the 
prosecution  of  criminal  cases. 

3.  The  expenses  necessarily  incurred  in  the  support  of  persons  charged  with 
or  convicted  of  crime  and  committed  therefor  to  the  county  jail. 

4.  The  sums  required  by  law  to  be  paid  to  jurors  in  civil  cases. 

5.  The  accounts  of  justices  of  the  peace  acting  at  inquests. 

6.  All  charges  and  accounts  for  services  rendered  by  any  justice  of  the  peace 
for  service  in  the  trial  and  examination  of  persons  charged  vi^  crime,  not  other- 
wise provided  for  by  law. 

7.  The  necessary  expense  incurred  in  the  support  of  the  county  hi^pitals, 
poorhouses,  and  the  indigent  sick  and  otherwise  dependent  poor,  whose  support 
is  chargeable  to  the  county. 

8.  The  contingent  expenses  necessarily  incurred  for  the  use  and  benefit  of 
the  county. 

9.  Every  other  sum  directed  by  law  to  be  raised  for  any  county  purposes 
under  the  direction  of  the  board  of  county  commissioners,  or  declared  to  be  a 
county  charge. 

10.  The  fees  of  constables  for  services  rendered  in  criminal  cases. 

11.  The  necessary  expenses  of  the  sheriff  and  his  deputies  incurred  in  dvil 

and  criminal  cases  arising  in  the  county,  and  all  other  expenses  necessarily 
incurred  by  such  sheriff  or  his  deputies  in  the  performance  of  the  duties  imposed 
upon  them  by  law. 

12.  The  sums  required  by  law  to  be  paid  by  the  county  to  jurors  and  wit- 
nesses serving  at  inquests  and  in  criminal  cases  in  justices'  courts.    ['96,  p. 


Board  to  settle  and  allow  accounts,  §  611,  Bub.  7,  tendance  of  jurors  iu  civil  canes.  Salt  Lake  Coan^ 
3  BSl.  V.  Richards,  14  U.  142;  46  P.  65fl. 

The  state  is  not  required  to  pay  mileage  and  at- 

639.   OostB  on  removal  of  criminal  action  before  trial.  When  a 

criminal  action  is  removed  before  trial,  the  costs  accruing  upon  such  removal 
shall  be  a  charge  against  the  county  in  which  the  indictment  or  information  wae 
found.    ['96.  p.  572. 
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CHAPTER  4. 


COUNTY  OFFICERS. 


640.  Bliffibility.  No  person  ia  eligible  to  a  county,  district,  or  pi-ecinct 
<rfSce,  who.  at  the  time  of  his  election,  is  not  an  elector  of  the  county,  district,  or 
jveoinct'  in  which  the  duties  of  the  office  are  to  be  exercised.     ['96,  p.  537. 

541.  Officers  enjuxierated.  The  officers  of  a  county  are:  three  county 
oominiasioners,  a  county  treasurer,  a  sheriff,  a  county  clerk,  a  county  auditor,  a 
county  recorder,  a  county  attorney,  a  county  surveyor,  an  aesessor,  a  county 
aaperintendent  of  district  schools,  and  such  other  officers  as  may  be  provided  by 

:  prwidedf  that  in  counties  having  an  asseBsed  valuation  of  lees  than  twenty 
millions  of  dollars,  the  county  clerk  shall  be  ex  officio  auditor  of  the  county  said 
dull  perform  the  duties  of  such  office  without  extra  compensation  therefor.  ['96, 
p.  6.?7*. 

MiriM  of  eoontr  offleen,  90fi6^068. 

542.  Consolidation  of  offices.  In  counties  where  the  board  of  county 
rommifigioners,  by  proper  ordinance  shall  so  elect,  the  duties  of  the  above  men- 
tioQed  officers  may  be  consolidated  in  such  manner  as  the  boai'd  may  decide;  and 
in  counties  where  the  duties  of  said  officers  have  been  or  may  hereafter  be  cou- 
eolidated,  the  board  of  county  commissioners  thereof,  by  proper  ordinance,  may 
elect  to  separate  the  duties  bo  consolidated  and  reconsolidate  them  in  any  other 
manner,  or  may  separate  said  duties  without  reconsolidation  and  provide  that 
the  duties  of  each  office  shall  be  performed  by  a  separate  person,  whenever,  in 
their  discretion,  the  public  interest  will  be  best  subserved  thereby ;  provided,  tliat 
no  Buch  ordinance  shall  be  passed  to  take  effect  within  less  than  three  months 
ifter  the  passage  thereof,  and  every  such  oi'dinance  shall  take  effect  on  the  first 
Mtnday  of  January  next  succeeding  a  general  election.    ['96,  p.  537*. 

SilsTT  when  offices  consolidated,  g  2063. 

543.  Id.  Duties  of  person  selected.  AVhen  offices  are  united  and 
conyotidated,  but  one  person  shall  be  elected  to  fill  the  offices  so  united  and  con- 
wlidated,  and  be  must  take  the  oath  and  give  the  bond  requii-ed  for  and 
discharge  all  the  duties  pertaining  to  each.    ['96,  p.  537. 

544.  Precinct  officers.   The  officers  of  a  precinct  are  one  justice  of  the 
j    peace  and  one  constable.    The  board  of  countj'  commissioners  of  each  county,  as 

public  conveniem»  may  require,  shall  divide  their  respective  counties  into  pi'e- 
dacts  for  the  purpose  of  electing  justices  of  the  peace  Band  constables.  ['96,  pp. 
537-«*. 

Pvwer  to  change  or  abolish  precincts,  \  511,  subs.  1,  2. 

546.  Elections.  Terms.  Canvass  of  vote  for  county'  superin- 
tendent. All  elective  county  and  prednct  officers,  except  otherwise  provideil 
for  in  this  titie,  shall  be  elected  at  the  general  election  to  be  held  in  November, 
oghteen  hundred  and  ninety-eight,  and  every  two  years  thereafter,  unless  other- 
wise herein  provided,  and  shall  take  office  at  twelve  o'clock  meridian  <m  the  first 
Monday  in  January  next  following  the  date  of  their  election.  Cora  niisai  on  el's 
shall  be  elected  as  hereinbefore  provided.  AU  officers  elected  under  the  provis- 
wiw  of  this  title  Rhall  hold  office  until  their  successorn  are  elected  or  appointed 
and  qnahfied.  The  judges  of  election  in  each  school  district  in  which  electoi-s 
w  entitled  to  vote  for  county  superintendent  of  schools,  shall  canvass  the  ballots 
**Bt  for  such  officer  in  such  district,  and  certify  the  result  to  the  county  clerks  of 
ti^ar  respective  counties,  and  said  county  clerk  shall,  in  the  presence  of  tlie  can- 
didates or  their  representatives,  after  due  notice,  proceed  to  canvass  said  returns 
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and  shall  issue  to  the  person  receiving  the  highest  numb^  of  votes  cast  at  said 
election  for  said  office,  a  certificate  of  election.    ['96,  p.  638*. 

Election  of  pounty  ofBcers,  tie  vote,  etc.,  ^§  781,  an  act  of  congress.   Wenner  v.  Smith.  4U.  839: 

787.    Vacancies  filled  by  county  board,  §  511,  sub.  9  P.  293. 

5.    Election  of  county  superintendent,  ?t  1782.  Under  sectionSOlS,  providing  tliat  an  incumbent 

Under  an  act  of  congress  vacating  offices,  etc.,  of  an  office  sliall  hold  nntil  his  micceasor  be  duly 

the  governor  might  appoint  a  Bncoessor  to  the  elected  or  appointed  and  qnalified,  one  holding  Iqr 

defendant,  a  probate  judge,  elected  in  1860  for  appointment  will  hold  over  for  the  SDceeedink 

theteim  of  two  years  and  until  his  successor  should  term,  if  no  election  occurs  at  the  time  prorided 

be  elected  and  qaatified,  no  successor  having  been  for  by  8tatnt«.    People,  ex  ntl.  Xurphj',  v.  Hardy, 

elected  iu  1882  in  consequence  of  the  provisions  of  8  U.  68;  29  P.  1118. 

546.  Deputies  and  assistants.  Every  counjy,  precinct,  or  district 
officer,  except  a  county  commiBsioner  or  a  judicial  officer,  may,  by  and  with  the 
consent  of  the  board  of  county  commissioners,  appoint  as  many  deputies  and 
assistants  as  may  be  necessary''  for  the  prompt  and  faithful  discharge  of  the  duties 
of  his  office.  The  appointment  of  a  deputy  must  be  made  in  writing,  and  filed  in 
the  office  of  the  county  clerk,  and,  until  such  appointment  is  so  made  and  filed 
and  until  such  deputy  shall  have  taken  the  oath  of  office,  no  one  shall  be  or  act 
as  such  deputy;  jyrovided,  that  any  officer  appointing  any  deputy  shall  be  liable  for 
all  official  acts  of  such  deputy;  and  provided  further,  that  the  board  shall  allow  the 
Gonnty  clerk  such  deputies  and  assistants  to  transact  the  business  pra-taining  to 
the  district  court*  as  may  be  deemed  necessarj'  and  advisable  by  the  judge  ot 
judges  of  the  district  court.    ['96,  pp.  538*,  559*. 

547.  "  Principal "  includes  "  deputies."  AVhenever  the  official  name 
of  an^  principal  officer  is  used  iu  any  law  conferring  power  or  imposing  duties  or 
lialnhties,  it  includes  deputies.    ['96,  p.  539. 

Principal  may  include  deputy,  §  2496. 

548.  Offices  at  county  seats,  when.  The  clerks,  recorders,  and  treas- 
ui'ers  of  all  counties,  and,  except  in  counties  having  a  population  of  less  tlian 
eight  thousand,  all  other  countj''  officers,  must  have  their  offices  at  the  county 
seats;  and  in  counties  ha\dng  a  population  of  twenty  thousand  and  over,  the 
clerk,  slierift,  recorder,  auditor,  treasurer,  and  attorney  must  keep  their  oftce» 
open  for  the  tiunsaction  of  business  from  nine  o'clock  a.  m.  until  five  o'clock 
p.  m.     ['96,  p.  539. 

549.  Liability  on  bond.  Whenever,  except  in  criminal  pi'osecutioue. 
wiy  special  penaltj'.  forfeiture,  or  liability  is  imposed  upon  any  oflRcer  for  non- 
performance or  mal-performance  of  his  official  duties,  the  liability  therefor 
attaches  to  the  officii  bond  of  such  officer  and  to  the  principal  and  sureties 
thereon. 

Sup.  Cal.  Codes  (1903)  p.  607.   Mont.  Pol.  C.  ^  4324. 

560.  Officer  absent  from  county.  No  county  officer  shall  absent  him- 
self from  the  county  for  a  period  of  more  than  thirty  days  without  the  consent  of 
the  board  of  count>'^  comraissionerB.    ['96,  p.  539. 

551.  Bonds  of  county  officers.  Approval.  Sureties.  Recording. 

The  board  of  county  commissioners  of  each  county  in  the  state  shall  prescribe  by 
ordinance  the  amount  in  which  the  following  county  and  precinct  officers  shall 
execute  official  l>onds  before  entering  upon  the  dischai^e  of  the  duties  of  their 
respe^'tive  offices,  viz:  county  treasurer,  county  clerk,  county  auditor,  sheriff, 
county  attorney,  recorder,  assessor,  countj'  surveyor,  county  superintendent  of 
district  t^chools,  justice  of  the  peace,  and  constable;  provided,  that  the  bond 
of  the  county  treasurer  shall  not  be  fixed  in  an  amount  less  than  one-half  the 
total  amount  of  the  taxes  collected  in  the  county-  during  the  preceding  year.  The 
judge  or  judges  of  the  district  court  shall  prescribe  the  amount  in  which  eadi 
member  of  the  Ixmrd  of  county  commissioners  must  execute  an  official  bond  before 
entering  upon  the  discharge  of  the  duties  of  his  office.  The  bonds  and  surctiee 
of  county  commissioners  must,  before  the  bonds  can  be  I'ecorded  and  filed.  l>c 
approved  by  the  judge  or  one  of  the  judges,  if  there  be  more  than  tme,  of  the  dis- 
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met  court.  The  bonds  and  suretdes  of  all  other  county  and  precinct  officers  mast 
be  approved  by  the  board  of  county  commiasioners  before  they  can  be  filed  and 

reoirded.  All  persons  offered  as  sureti^  on  official  bonds  shall  be  examined  on 
oath  touching  theii'  qualifications,  and  no  pei'aon  shall  be  admitted  as  surety 
on  any  such  bond  unless  be  is  a  resident  and  freeholder  within  this  state,  and  is 
worth,  in  real  or  personal  property,  or  both,  situate  in  this  state,  the  amount  of 
bis  undertaking,  over  and  above  all  just  debts  and  liabilities  exclusive  of  prop- 
aty  exempt  from  execution.  All  official  bonds  shall  be  recoi'ded  in  the  office  of 
the  county  recorder  and  then  filed  and  kept  in  the  office  of  the  county  clerk. 
The  official  bond  of  the  county  clerk,  after  being  recorded,  shall  be  filed  and  kept 
in  the  office  of  the  coxmty  treasurer.    [C.  L.  §  207* ;  '96,  pp.  539-40*. 

Power  to  fix  bonds  aud  require,  renewal,  §  511,  sub.  3.    Offiviitl  bonds  generally,  1682-16U6. 

552.  Officers  to  complete  business  at  end  of  term.  It  shall  be  the 
dut}-  of  all  officers  in  this  title  named,  to  complete  the  business  of  their  ree^>ec- 
tive  offices  to  the  time  of  t^e  expiration  of  their  respective  terms ;  and,  in  case 
m  officer  at  the  close  of  his  term  shall  leave  to  his  successor  official  labor  to  be 
performed  for  which  he  has  received  compraaation,  or  which  it  was  liis  duty  to 
pnform,  he  shall  be  liable  to  pay  his  successor  the  full  value  of  such  service, 
which  may  he  recovered  in  any  court  of  competent  jurisdiction.    ['96,  pp.  668-9. 


653.    Duties.    The  county  treasurer  shall : 

1.  Receive  all  money  belonging  to  the  county  and  all  other  money  by  law 
directed  to  be  paid  to  him,  safely  keep  the  same,  and  apply  and  pay  it  out,  and 
rmder  an  account  thei-eof  as  required  by  law. 

'2.  Keep  an  account  of  the  receipts  aud  expenditures  of  all  such  money,  in 
books  provided  for  the  purpose,  in  which  must  be  entered  the  amount,  the  time 
ithen.  from  whom,  aud  on  what  account  any  money  was  received  by  him;  the 
amount,  time  when,  to  whom,  aud  on  what  account  all  disbursements  were  made 
i>y  him. 

3.  Disburse  raunty  money  only  on  county  warrants  issued  by  the  county 
auditor,  except  on  settlements  with  the  state. 

4.  nisburee  the  money  in  the  treasury  on  such  warrants  only  when  they  are 
Ijaswl  on  orders  of  the  board  of  county  commissioners,  or  upon  order  of  the 
district  court,  or  as  otherwise  provided  by  law. 

.>.  File  and  keep  the  certificates  of  the  auditor  delivered  to  him  when 
money  is  paid  into  the  treasury. 

6.  So  keep  his  books  that  the  amount  received  and  paid  out  on  account  of 
>qiarate  funds  or  specific  appropriations  are  exhibited  in  separate  and  distinct 
accounts,  and  the  whole  receipts  and  expenditures  shown  in  one  general  or  cash 
account 

7.  Perform  such  other  duties  as  are  or  may  be  requii^  by  law.    [C.  L. 

iSlOl;  '9ti,  p.  540*. 

P*«  of  trewMirer,  §  975. 

554.  Auditor's  certificate  to  accompany  money.  He  must  receive 
no  money  into  the  treasury  except  taxes  unless  accompanied  by  the  certificate  of 
the  auditor  provided  for  in  chapter  eight  of  this  title. 

f^p.  Cal.  C.  ( 1893)  p.  (»»•. 

555.  Must  give  receipt.  When  any  money  is  paid  into  the  county 
bvflsuTi;'.  he  must  give  to  the  person  paying  the  same  a  receipt  therefor,  which 
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muHt  forthwith  be  deposited  with  the  county  auditor,  who  must  charge  the  treas- 
urer therewith,  and  give  the  person  paying  the  same  a  receipt. 

Sop.  Cal.  C.  (1883)  p.  809. 

556.  Payment  of  warrants.  When  a  warrant  is  presented  for  pay- 
ment, and  there  is  money  in  the  treasury  for  that  purpose,  he  shall  pay  the  same, 
and  write  on  the  face  thereof  "paid,'*  the  date  of  payment,  and  sign  his  name 
thereto;  provided  however,  that  the  treasurer  shall  not  receive,  or  pay,  or  indorse 
any  warrant  until  he  shall  have  received  from  the  clerk  of  the  board  of  county 
commissioners  the  certified  list  mentioned  in  subdivision  four  of  section  five 
hundred  fuid  nine,  and  not  then  unless  a  claim  or  order  upon  which  said  wammt 
is  based  appears  upon  such  list.    ['96,  p.  540. 

WttnantB  must  specif^  liability  and  be  paid  in  order  of  presentation,  ^  637-006. 

557.  Unpaid  warrants  to  be  registered.  Interest.  AMien  any 
warrant  is  pi-esented  to  the  treasurer  for  payment,  and  the  same  is  not  paid  for 
want  of  funds,  the  treasurer  must  indorse  thereon  "not  paid  for  want  of  funds," 
and  annex  the  date  of  presentation  and  sign  his  name  thereto,  and  from  that 
time  until  funds  are  on  hand  to  pay  the  same  the  warrimts  shall  bear  interest  at 
the  rate  of  five  per  cent  per  annum.    ['96,  p.  540. 

WarrantB  to  be  re^tcred,  when,  g  537. 

558.  Id.  Subsequent  call  and  payment.  When  there  is  sufficient 
money  in  the  treasury  to  pay  warranto  drawing  interest,  the  treasurer  must  give 
notice  in  some  newspaper  published  in  the  county,  or  if  none  is  publi^ed  therein, 
then  by  written  notice  posted  at  the  front  door  of  the  county  courthouse 
stating  therein  that  he  is  ready  to  pay  such  warrants.  From  the  first  publi- 
cation or  posting  of  such  notice  such  warrant  shall  cease  to  draw  interest. 
['96,  pp.  540-1. 

569.  Id.  Notice  required.  In  advertising  warrants  under  tiie  pro- 
visions of  tlie  next  preceding  section,  the  treasurer  neol  not  publish  the  warrants 

in  detail,  but  need  give  notice  only  that  county  warrants  which  were  presented 
for  payment  prior  to  a  date  stated  in  the  notice,  are  payable.  When  a  part  only 
of  the  warrants  presented  for  payment  on  the  same  day  are  payable,  the  treasurer 
must  designate  such  payable  warrants  in  the  advertisement.    ['96,  p.  541. 

560.  Warrants  to  be  paid  in  order.  Fund  for  same.  Warrants 

drawn  on  the  treasurer,  and  properly  attested,  are  entitled  to  pr^ereuce  as  to 
payment  out  of  money  in  the  treasury  properly  applicable  to  the  payment  of 
such  warrants,  according  to  the  priority  of  time  in  which  they  were  presented. 
The  time  of  presenting  such  warrants  must  be  noted  by  the  treasurer,  and,  upon 
receipt  into  the  treasury  of  money  not  appropriated,  he  must  set  apart  the  same, 
or  so  much  thereof  as  i*  necessary,  for  the  payment  of  such  warrants.  ['96, 
p.  541. 

Begistered  warrants  paid  in  order  of  registration,  §  537. 

561.  Waiver  of  right  by  non-presentation.  Should  such  warrants 
not  be  again  presented  for  payment  within  thirty  days  from  the  time  the  notioe 
hereinbefore  provided  for  is  given,  the  fund  set  aside  for  the  payment  of  the  same 
must  be,  by  the  treasurer,  applied  to  the  payment  of  unpaid  warrants  next  in 
order  of  re^sbry.  The  board  of  county  commissioners  may,  on  application  and 
presentation  of  warrants  properly  indorsed  which  have  been  advertised,  make  an 
order  directing  the  treasurer  to  pay  them  out  of  any  money  in  the  treasury  not 
otherwise  appropriated.    ['96,  p.  541. 

562.  Interest  paid.  ^\Tien  the  treasurer  pays  any  warrants  upon  which 
any  interest  is  due,  he  must  note  on  the  wfurant  the  amount  of  the  interest  paid 
thereon,  and  enter  on  his  account  the  amount  of  such  interest  distinct  from  tiie 
principal.    ['96,  p.  541. 


563.  Treasurer's  settlement  with  auditor.  The  treasurer  must  settle 
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liiji  acoouBt  relating  to  the  collec^tion,  care,  and  disbu moment  of  public  revenue  of 
whatHOever  nature  and  kind,  with  the  atuHtor,  on  the  first  Monday  of  each 
Dionth.  For  the  purpose  M  making  »iu7h  settlement,  he  mu»t  make  a  ntatement 
under  oath  of  the  amount  of  money  or  other  property  m^eived  prior  to  the  i>ciiod 
of  sueb  settlement,  the  sources  whence  the  same  was  derived,  the  amount  of 
{layiiients  or  disbursementB,  with  the  amount  roniaining  un  hand.  He  muHt,  in 
!<iK-li  settlements,  deposit  all  wai'rauts  redeemed  by  him,  and  take  the  auditor' !5 
mtMpt  tlierefor.  He  must  also  make  a  full  settlement  of  all  aecountH  with  the 
auditor,  annually,  on  the  second  Monday  of  January.  [C.  L.  §  101*;  '9fi,  pp. 
Ml-2. 

564.  Reports.  Each  county  treasurer  must  make  a  detailed  repoi-t,  when- 
n'cr  required  so  to  do  by  the  county  commiKsioucrK  at  any  r^ular  or  special 
meeting  of  the  boai-d,  of  all  money  received  by  him,  and  the  disbursemeutH  thereof, 
and  of  all  otljer  ])i-oceeding8  in  his  office,  so  that  the  i-eceipts  into  the  ti  t^asui')'  and 
the  amount  of  disbui-semente,  may  clearly  and  diHtinctly  appear.    ['9i),  p.  542. 

565.  Penalties.  If  any  county  treasui*er  shall  neglect  or  refuse  to  settle 
or  report  as  in  this  chapter  provided,  he  shall  forfeit  to  tlie  county  tlie  sum  of 
five  hundred  dollai-x  for  every  such  neglect  or  i^efunal,  and  the  county  attorney 
must  institute  suit  for  the  recovery  tlioreof. 

Slip.  Ctti.  C.  {1H93)  p.  611. 

566.  Treasurer  to  sue  attorney,  when.  If  the  county  attorney 
refuses  or  neglects  to  account  for  aiid  pay  over  money  i-eoeived  bj-  him,  as 
m^uired  by  this  title,  the  county  trautui'er  must  bring  an  action  against  him  for 
the  recovery  tHereof,  in  the  name  of  the  county,  and  may  recover  in  such  action,  in 
addition  to  the  amount  so  ret^oived,  twenty  per  cent  thereon  by  way  of  damages. 
[  m,  p.  542. 

tWnty  attorney  to  pay  over  moneys,  ?  683. 

567.  Attorney  to  sue  justice,  when.  If  any  justice  of  the  [)eace  fails 
to  deliver  to  the  treasurer,  witmn  thirty  days  after  an  inquest  upon  a  dead  body, 
any  money  or  property  found  upon  su(^  body,  imless  claimed  in  the  meantime 
by  the  administrator  or  other  legal  representatives  of  the  decedent,  the  county 
Httomey  must  proceed  against  such  justice  of  the  peace  to  reoover  tlie  same,  by 
civil  action,  in  the  name  of  the  county.    ['96^  p.  542*. 

Justice  to  pay  over  money  and  property,  i  1889. 

568.  Property  found  on  dead  body.  Disposal.  The  ti  easurer,  upon 
m-eiving  from  a  justice  of  the  peace  money  found  on  a  dead  body,  Juust  place  it 
to  the  credit  of  the  county.  On  ret^eiving  other  propci*ty,  in  like  manner,  he 
mtist,  within  ninety  days,  sell  it  at  public  auction,  upon  reasonable  public  notice, 
and  must,  in  like  manner,  place  the  proceeds  to  the  ereilit  of  the  county.  All 
said  money  must  be  kept  in  a  separate  fund.    ['96,  p.  542. 

560.  Id.  When  claimed.  If  the  money  in  the  ti'easury  is  demande<1 
within  six  years  by  the  legal  representatives  of  the  decedent,  the  treasurer  muHt 
pay  it  to  them,  after  deducting  the  fees  and  expenses  of  the  jastice  and  of  the 
eonnty  in  relation  to  the  matter,  or  the  same  may  be  so  paiid  at  any  time  thereafter 
upon  the  order  of  the  bofud  of  county  commisBiouers.    ['96,  pp.  542-3. 

570.  Treasurer  not  to  lend  public  money.  The  county  treasui-ei- 
must  safely  keep  all  money  belonging  to  this  state,  or  to  any  city  or  county  of 
tibis  state,  until  disbursed  according  to  law.  He  shall  not  lend  the  same,  and  he 
shall  be  liable  therefor  on  his  olfici^  bond.    ['96,  p.  543. 

571.  Suspension  of  Measurer.  Whenever  an  action,  baued  upon  official 
nusooadact,  ia  etnnmenced  against  uiy  county  tiTasnrer,  the  board  of  count>-  com- 
mindonm  taayj  in  ite  discretion,  suspend  him  from  office  until  such  suit  is 
determined,  and  may  appoint  some  person  to  fill  the  vacancy,  who  shall  qualify 
and  give  such  bond  as  may  be  required  by  the  b(»ard.    ['96,  p.  543. 
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572.  Death  of  treasurer.   Books,  etc.    In  case  of  tlie  death  of  any  . 
(■oimty  trea«ui*er,  his  legal  i-epresentative  must  deliver  up  to  the  jxii-soii  appoint<'<I 
to  fili  tlio  vacancy  occjiHioned  by  such  death,  all  the  official  money.<».  Ixwkf, 
aceouiitts.  ]>apci-8,  and  documents  which  cx)me  into  his  posBesBion.    ['9(i,  jx  5W. 

573.  Accounts  subject  to  inspection.   The  books,  accomitn,  and 

VomtherK  of  the  treasurer  are  at  all  times  subject  to  the  inspe^'tion  and  examina- 
tion of  the  board  of  county  conmiissioners,  the  county  attorney,  the  c-oimty 
au<lit4>i',  and  the  grand  jury.    ['9(i,  p.  543. 


574.  "Process "and  "notice"  defined.  'TrocesB"  as  used  in  this 
chapter  includes  all  writs,  warrants,  summons,  and  orders  of  the  courts  of  justicci 
or  judicial  officers.  "Notitie"  includes  all  papers  and  orders,  except  process, 
rerjuired  to  be  served  in  any  proceeding  before  anj'  court,  boai-d,  or  officer,  or 
w  hen  required     law  to  be  served  independently  of  said  proceedinga.    ['96,  p. 

Style  of  all  procnw  shall  be.  "The  State  of  Utah,"  Con.  art.  8,  Bee.  18. 

575.  Duties  of  sheriff.   The  sheriff  shall: 

1.  Preserve  the  peace. 

2.  Make  all  lawful  arrests. 

3.  Attend,  in  person  or  by  deputy,  all  coui-ts  oi^ni/ed  under  the  laws  of 
the  state,  except  justice's'  and  iHjIitHS  courts,  held  within  his  county,  and  obey 
their  lawful  orders  and  directions. 

4.  C^omman<l  the  aid  of  eik  many  male  inhabitants  of  his  county  as  he  may 
think  nwessary  in  the  execution  of  these  duties. 

5.  Take  charge  of  and  keep  the  county  jail  and  the  priscniers  therein. 

«.  Eexjeive  and  safely  keep  all  i>crsons  dnly  committiid  to  his  cnsttMly.  and 
lUe  and  preserve  all  commitments  by  wliich  persons  are  committed,  and  keep  a 
reconl  of  each,  showinj;  the  name,  a^^e,  and  place  of  birth,  particularly  describing 
the  perstm,  in  a  UM)k  k<!pt  for  that  pui-pose. 

7.  Rt'lejise  on  the  record  all  attachments  of  i-eal  jn-operty  when  the  attnch- 
uieut  ])laced  in  his  hand  has  been  released  or  discliarged. 

KcleuMi  (if  attachment,  §  300)1. 

8.  Indorse  upon  all  process  and  notices  the  year,  month,  day,  hour,  anil 
uiinnte  of  reception,  and  issue  therefor,  to  the  pei-son  delivering  it,  upon  payment 
of  fees,  a  c«i-tili(^it>e  showing  the  names  of  the  parties,  title  of  paper,  ^d  ilw 
time  of  its  reception. 

i>.    Serve  all  processes  and  notices  in  the  manner  jtrescrilK'd  l)y  law. 

10.  Certify,  under  his  hand,  ujKm  pn>eew  or  noti<*es.  tlie  manner,  time,  and 
place  of  servi('e.  or  if  he  fails  to  make  seiTice,  tliC  reasim  oif  Ins  failure,  and  return 
the  same  without  delay. 

11.  Extinguish  fiivs  occurring  in  the  undei^owth.  gr<»wing  trees.  s!n'n)>s.  m- 
foivsts  (m  the  pul)lic  domain  within  his  county.  [C.  L.  §4^  107-18*:  't>2.  p. 
'27'^:  'IKi.  pp.  .">4.'J-.V!'. 

576.  Use  of  jails.  Tbe  conunon  jails  in  the  several  e4»unties  of  the  HtnU* 
sball  1ki  kept  by  the  sheriffs  of  the  counties  in  which  tbcy  ai-e  re.s|M^(rti  vel  y  situat<'<l, 
and  shall  Ih-  usihI  as  I'olhnvs: 

1.  For  tbe  deU'nlion  of  persons  eoniniilU'd  in  oi-iU-r  to  seeui-e  tlieir  attiMid- 
ance  as  witnes.ses  in  criminal  cases. 

2.  For  the  detention  of  iMursons  charged  with  crime  iUid:nmiiHiU«<l  for  ti-itU.* 
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3.  For  the  confinement  of  perfione  committed  for  contempt,  or  wpon  civil 
procetv.  or  by  other  authority  of  law. 

4.  For  the  confinement  of  persons  sentenced  to  impriKoninent  tlierein  upon 
a  conviction  of  crime.    [C.  L.  §  110;  '96,  p.  544. 

577.  Id.  Keeping  certain  prisoners  apart.  I'ereous  committ'ed  on 
criminal  process  and  detained  for  tnal,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  must  not  be  kept  or  put  in  the  same 
room,  nor  shall  male  and  female  prisoners,  except  husband  and  wife,  ho  kept  or 
put  in  the  same  room.  Females  sliall  be  under  the  supervision  of  a  suitable 
matron  who  shall  be  appointed  by  the  sheriff.    [C.  L.      109,  111 ;  '96,  p.  544. 

578.  Service  on  prisoner.  A  sheriff  or  jailer  upon  whom  a  paper  in  a 
judid^  proceeding,  directed  to  a  prisoner  in  his  custody,  is  served,  must  forth- 
with deliver  it  to  the  prisoner,  with  a  note  thereon  of  the  time  of  its  sei'vice. 
For  neglect  to  do  so  he  is  liable  to  the  prisoner  for  all  damages  occasioned  {hereby. 
[C.  L.  §  112;  '96,  p.  544. 

579.  Temporary  guard  for  jail.  The  sheriff,  when  necessary,  may, 
widk  the  assent  in  writing  of  the  district  judge,  employ  a  temporary  gufu^  for 
the  protection  of  the  county  jail,  or  for  the  safe  keeping  of  prisoners,  the  expenses 
of  which  shall  be  a  state  or  count}'  chai^,  as  the  case  may  be.  [C.  L.  §  113* ; 
'96.  p.  544. 

580.  Must  receive  and  provide  for  prisoners.  The  sheriff  must 
receive  all  persons  committed  to  jail  by  competent  authority,  and  provide  them 
with  necessar}*  food,  clothing,  and  bedding,  for  which  he  shall  be  allowed  a 
reasonable  compensation,  to  be  determined  by  tiULboard  of  county  conunis- 
flioneiB,  md,  except  as  provided  in  tha  {unt  sectic^TO  be  paid  out  of  the  county 
treasurj-.    [C.  L.  §  114;  '96,  pp.  544-5.  ^ 

581.  U.  S.  prisoners  to  be  held  in  county  jails.  Expenses.  Per- 
sons convicted  of  crime  in  any  of  the  courts  of  the  United  States  in  the  state 
of  Utah,  as  well  as  prisoners  held  to  answer  before  such  courts  for  a  violation  of 
any  of  the  laws  of  the  United  States,  shall  be  received  and  held  in  the  jails 
of  any  county  of  this  state  under  the  same  r^^lations  and  laws  governing  pris- 
oners held  under  the  authority  of  this  state,  and  upon  such  terms  as  to  compen- 
sation as  may  be  agreed  upon  by  the  county  authorities  fuid  the  United  States. 
\J97,  p.  29. 

582.  Persons  committed  on  civil  process.  Expense.  Whenever  a 
person  is  committed  upon  process  in  a  civil  action  or  proceeding,  except  when  the 
state  is  a  party  thereto,  the  sheriff  is  not  bound  to  receive  such  person  unless 
security  is  ^ven  on  the  part  of  the  party  at  whose  instance  the  process  is  issued, 
l^  a  deposit  of  money,  to  meet  the  expenses  for  him  of  necessary  food,  clothing, 
and  bedding,  or  to  detain  snch  person  any  longer  than  the  expenses  are  provid^ 
for.  This  section  docs  not  apply  to  cases  where  a  party-  is  committed  as  a  pun- 
ishment for  ilisobedience  to  tlie  mandates,  process,  writs,  or  orders  of  court. 
[C.  L.  §  115;  '96,  p.  545. 

Civil  armt,  :i010-3035. 

583.  Process  returnable  to  another  county.  When  jutums  or  notice 
it*  returnable  to  another  county,  he  may  iuelose  snui  pnK'ess  or  notice  in  an 
envelope  addressed  to  the  officer  from  whom  the  same  emanated,  and  deposit  it 
in  the  postoffice,  prepayii^  postage.    ['96,  p.  545. 

584.  Return  is  prima  facie  evidence.  The  retuni  of  the  sheriff  upon 
process  or  notice  is  prima  facie  evidence  of  the  facts  in  such  i-otuma  stated. 
['96,  p.  545. 

585.  Sheriff  to  make  prompt  return.  If  a  sheriff  docs  not  rctiu-n 
without  delay  a  process  or  notice  in  his  possession,  with  the  necessary  indorse- 
ment thereon,  he  is  liable  to  the  party-  afi^eved  for  all  damages  sustained  b}' 
him.    ['96.  p.  545. 
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586.  Neglecting  to  serve  execution.  Damages.  If  the  sheriff,  to 
whom  a  writ  of  execution  is  delivered,  neglects  or  refuses,  after  being  required 
by  the  creditor  or  his  attorney,  the  fee«  having  first  been  paid  or  tendered,  to 
levy  upon  or  sell  aaxy  property  of  the  party  charged  in  the  writ  which  is  liable 
to  be  levied  upon  and  sold,  he  shall  be  liable  to  the  creditor  for  the  value  of  such 
property.    ['96,  pp.  545-6. 

587.  Neglecting  to  pay  over  money.  Damages.  If  he  neglects  or 
refuses  to  pay  over  on  demand,  to  the  person  entitled  thereto,  any  money  which 
may  come  into  his  hands  by  virtue  of  his  office,  after  deducting  all  l^al  fees,  the 
amount  Uiereof  witli  twenty-five  per  cent  damages,  and  interest  at  the  rate  of  ten 
per  cent  per  month,  from  the  time  of  demand,  may  be  recovered  by  such  person; 
promdedf  that  such  sheriff  may  pay  su^  money  into  the  court,  or  to  the  derk 
thereof,  issaing  the  writ  or  process  upon  which  such  money  is  collected  or 
received,  and  fi*om  the  time  of  such  payment  the  sh«^  shall  be  relieved  of  all 
liability  therefor,  unless  the  detention  is  shown  to  have  been  wrongful.    ['96,  p. 


588.  Liability  for  escape  of  imprisoned  debtor.  A  sheriff  who 
suffers  the  escape  of  a  person  arrested  in  a  ci^-il  action,  without  the  consent  or 
connivance  of  the  party  in  whose  behalf  the  arrest  or  imprisonment  is  made,  is 
liable  as  foUows: 

1.  When  the  arrest  is  upon  an  order  to  hold  to  bail,  or  upon  a  surr^der  in 
exoneration  of  bail  before  judgment,  he  is  liable  to  the  plaintiff  as  bail. 

2.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the 
payment  of  money,  he  is  liable  for  the  amount  expressed  in  the  execution  or 
commitment.  „ 

3.  When  the  arrest  is  on  an  execution  or  commitaient  other  than  to  enforce 
the  pa3rment  (rf  money,  he  is  liable  for  the  actual  damages  sustained. 

4.  Upon  being  sued  for  damages  for  an  escape  or  rescue,  he  may  introduce 
evidence  in  mitigation  and  excnlpation.    ['96,  p.  546. 

Liability  of  sheriff,  §2  8032-3084. 

689.  Liability  for  rescue  of  same.  He  is  liable  for  the  rescue  of  a 
person  arrested  in  a  civil  action  equally  as  for  an  escape.    ['96,  p.  546. 

590.  Not  liable  if  person  returns  or  is  retaken.  An  action  cannot 
be  maintained  against  the  sheriff  for  a  rescue  or  for  an  escape  of  a  person  arrested 
npon  an  execution  or  commitment,  if,  after  his  rescue  or  escape,  and  before  the 
commencement  of  the  acti<m,  the  prisoner  returns  to  the  jaO,  or  is  retaken  by 
the  sheriff  or  by  any  other  person.    ['96,  p.  546. 

591.  Neglect  excused  by  written  direction  only.  No  direction  or 
authority  by  a  party  or  his  attorney  to  the  sheriff,  in  respect  to  the  execution 
of  process  or  the  return  thereof,  or  to  any  act  or  omission  relating  thereto,  is 
available  to  discharge  or  excuse  the  sheriff  from  a  liability  for  neglect  or  miscon- 
duct, unless  it  is  contained  in  a  writing,  signed  by  the  attorney  of  the  purty,  or 
by  the^  party  if  he  has  no  attorney.    ['96,  pp.  646-7. 

692.  Commitment  of  sherifiF  vacates  office,  when.  When  the  sheriff 

is  committed  under  an  execution  or  commitment,  for  not  paying  over  money 
received  by  him  by  virtue  of  his  office,  and  remains  committed  for  sixty  days, 
his  office  is  vacant.    ['96,  p.  547. 

693.  Must  execute  all  process.  A  sheriff  or  other  minist^al  ofiSoer 
is  justified  in  ^e  execution  of,  and  must  execute,  all  process  and  orders  regular 
on  their  face  and  issued  by  competent  authority,    ['96,  p.  547. 

Sheriff  or  deputy  not  to  act  as  attorney  or  have  a  partner  who  is  an  attorney,  g  134. 

694.  Of&cer  must  show  process.  The  officer  executing  process  must 
tiien,  and  at  all  times  subsequent,  as  long  as  he  retains  it,  upon  request  show  the 
s{une  with  all  papers  attached,  to  any  person  interested  therein.    ['96,  p.  547. 
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695.  Sheriff  to  act  as  crier,  when.  The  sheriff  in  attendance  upon 
court  mast,  if  required  by  the  court,  act  aa  crier  thereof,  call  the  parties  and  wit- 
nesses and  other  persons  bound  to  appear  at  the  court,  and  make  proclamation  of 
the  opening  and  adjournment  of  court  and  of  any  other  matter  under  its  direction. 
['96,  p.  547. 

696.  Service  upon  sheriff.  Authority  of  successor.  Service  upon 
the  sheriff  of  a  paper  otlier  than  process,  may  be  made  by  delivering  it  to  him  or 
to  one  of  his  deputies,  or  to  a  person  in  charge  of  his  office  during  office  hours ; 
or  if  no  such  person  be  there,  by  leaving  it  in  a  conspicuous  place  in  the  office. 
When  any  process  remains  with  the  sheriff  unexecuted,  in  whole  or  in  part,  at 
the  time  of  his  death,  resignation  of  office,  or  at  the  expiration  of  his  office,  said 
prooesa  shall  be  executed  by  his  successor  or  successors  in  office ;  and  when  the 
sheriff  sells  real  estate,  under  and  by  virtue  of  an  execution  or  order  of  court,  he 
or  his  successors  in  office  shall  execute  and  deliver  to  the  purchaser  or  purchasers 
all  such  deeds  and  conveyances  as  are  required  by  law  and  necessary  for  that 
purpose,  and  such  deeds  and  conveyances  shall  be  as  valid  in  law  as  if  they  had 
been  executed  by  the  sheriff  who  made  the  sale.    ['96,  p.  547. 

697.  Disqualification  to  serve  process.  Constable  to  serve.  In  . 
cases  where  it  appears  from  the  papers  of  any  court  of  record  that  the  sheriff  is  a 
party,  or  where  an  affidavit  is  filed  with  the  clerk  of  the  court  stating  a  par- 
tiaUty,  prejudice,  consanguinity,  or  interest  on  the  part  of  the  sheriff,  the  clerk 
of  the  court  shall  direct  process  to  any  constable  of  the  county,  whose  duty  it 
aliall  be  to  execute  it  in  the  same  manner  as  if  he  were  sheriff.    ['96,  p.  547. 

Fen  of  sheriff,  g  974. 

598.  Id.  Pees  of  constable.  The  constable,  for  any  service  per- 
formed under  the  foregoing  section,  shall  be  paid  the  same  fees  as  are  or  shall  be 
[ffovided  for  like  service  on  the  part  of  the  sheriff,  and  such  fees  shall  belong  to 
the  constable  and  not  to  the  public  treasury.    ['96  p.  548. 

509.   Duties  of  sheriff^  generally.   The  shmff  must  perform  such  other 
duties  as  are  required  by  law.    ['96,  p.  548. 


Chapter  7. 

COUNTY  CLERK. 

600.  Ex  officio  duties.  The  county  clerk  is  ex  officio  clerk  of  the 
district  court  and  clerk  of  the  board  of  county  commissdonets.    ['96,  p.  548. 

Ex  olBdo  ^pnty  recorder  of  tnarkfi  aad  bisnda,  \  37.   Ex  offido  clerk  of  district  coart,  Con.  art  8, }  14. 

601.  Duties  aa  clerk  of  dlBtrict  court.  As  clerk  of  the  district  court 
he  shall: 

1.  Take  charge  of  and  safely  keep  the  seal  of  the  district  court. 

2.  Take  charge  of  and  safely  keep,  or  dispose  of,  according  to  law,  all 
books,  papers,  and  records  which  may  be  filed  or  deposited  in  his  office. 

3.  Issue  all  process  and  notices  required  to  be  issued;  enter  a  .synopsis  of 
all  orders,  judgments,  and  decrees  proper  to  be  entered,  unless  the  law  or  the 
court  shall  require  thran  to  be  entered  at  length;  keep  a  '*  register  of  actions," 
in  which  must  be  entered  the  title  of  each  cause,  with  the  date  of  its  commence- 
ment, the  names  of  the  attorneys,  a  memorandum  of  each  subsequent  proceeding 
therein,  with  date  thereof,  and  an  itemized  account  of  all  fees  charged,  showing 
by  whom  paid;  keep  an  index  of  all  suits  labeled  "  general  index — plaintiffB," 
alphabetically  arranged,  each  page  of  which  shall  be  divided  into  three  columns, 
under  their  respective  heads,  as  follows:  "numl>er  of  suit,"  "plaintiffs," 
''defendants;"  also  an  index  labeled  "reverse  index— <lefendants, "  alphabetic 
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cally  arrange<i,  eacli  page  of  which  must  be  divided  into  three  colunms,  uiuler 
their  respective  heatls,  as  follows:  "  number  of  suit,"  ''defendants,"  "plaintiffs." 

4.  Keep  a  "minute  book,"  in  which  shall  be  entered  a  recoi-d  of  the  dailj- 
proceedings  of  the  court. 

5.  Keei>  a    fee  book,"  a«  provided  by  law. 

6.  Keep  a  *■  register  of  criminal  actions,"  properly  indexed,  in  which  shall 
be  entered  t)ie  title  and  number  of  each  ci*iniiual  action,  with,  a  memoraudnm  of 
evei-y  paper  filetl,  or  order  or  proceeding  had  therein,  with  the  date  thereof. 

7.  Keep  two  books,  properly  indexed,  in  one  of  which  shall  be  entered  the 
names  of  all  persons  who,  from  the  organization  of  the  court,  have  declared  or 
may  hereafter  de<;lare  their  intention  to  become  citizens  of  the  United  States,  and 
the  date  of  such  de(;laration,  which  book  shall  be  labeled  ' '  naturalization — declara- 
tions of  intention ;"  and  in  the  other  of  which  must  be  entered  the  names  of  all 
persons  who  have  been  or  who  may  hereafter  be  admitted  citizens  of  the  United 
States,  by  the  (;ourt  of  wliichhe  is  clerk,  which  book  shall  be  labeled  "naturaliza- 
tion— final  papent,'*  which  must  ^ow  the  country  of  which  such  person  was 
before  a  citizen  or  subject,  the  date  of  his  admission  as  a  citizen  of  the  United 
States,  and  the  page  of  tlie  minute  book,  or  book  of  recoi*d,  oontaining  the  order 
admitting  him  to  citizemihip. 

8.  Keep  a  boQk  of  "  jurors'  certificates,"  in  which  must  be  contained  the 
blank  certificates  and  stubs  to  be  filled  as  provided  by  law. 

9.  Keep  a  "  witness  book,"  in  which  shall  be  contained  blank  eertificate& 
and  stubs  to  be  filled  as  provided  by  law. 

10.  Keep  a  reconl  of  the  attendance  of  all  jurors,  and  of  witnesses  in  crim- 
inal actions,  and  compute  the  mileage  of  each. 

11.  Keep  an  "execution  book,"  as  provided  by  law. 

12.  Keep  a  "' judgment  book,"  as  provided  by  law. 
lii.    Keep  a  "  judgment  docket,"  as  provided  by  law, 

14.  Issue  certificiites  of  tlie  attendance  and  milea^  of  all  jnrors,  and  of 
witnesses  in  criminal  cases. 

15.  Take  and  cei'tify  acknowledgments  and  administer  oaths. 

16.  Keep  a  "  register  of  proljate  and  guardianship  proceedings,"  properly 
indexed,  in  whi<:h  must  be  entered  the  name  of  the  estate,  the  raster  nnmber, 
the  names  of  the  attorneys,  with  a  memorandum  of  every  paper  filed,  or  order  or 
proceeding  had  therein,  with  the  date  thereof  and  an  itemized  account  of  the  fees 
chained. 

17.  Keep  a  "  pi-obate  record  book,"  properly  indexed,  in  which  shall  be 
recorded  all  wills,  bonds,  letters  of  administration,  letters  testamentary,  and  all 
othei'  papers  and  orders  of  the  court  required  by  law  to  be  recoi-ded. 

18.  Index  deeds  and  other  instruments  affecting  real  estate  made  by  a. 
sheriff,  master  in  chancery,  special  commissioner,  executor,  adniiuistrator,  guai-d- 
ian,  ti'ustee,  or  other  person  acting  in  behalf  of  another,  in  the  name  of  tbe 
person  whose  land  is  sold  or  affected  as  grantor,  indicating  by  a  note  in  the  index 
in  what  capacity  the  deed  was  made. 

19.  Keep  su(^h  other  records,  and  perform  such  other  duties  afl  are  pre- 
scribed by  law.    [C.  L.  §  93*;  '90,  pp.  .548-9*. 

Clerk  of  dintrict  court  to  post  notice  of  terms  and     ^  072.    To  keep  record  of  Jurors  and  witneflses  and 
of  adjoummentft,       675-7.    Duty  as  to  adjourn-     inuo  certifivatcn,  g§  9ft8-9W. 
mctits,     705-7(K).    Fees  of  clerk  of  district  court, 

602.   Duties  as  county  clerk.    As  county  clerk  he  shall: 

1.  Issue  all  marriage  licenses  and  keep  a  raster  of  marriages  as  providecl 
by  law. 

2.  Keep  separate  r^istei-s.  to  be  known  as  the  "  register  of  births,"  and  t\\et 
"i-egister  of  deaths,"  in  which  the  births  and  deaths  certified  to  him  must-  l>e 
entered  and  numbered  in  the  order  in  which  they  are  reported.  There  mu»t 
be  stated  in  each  register,  in  separate  columns,  properly  headed,  the  various  faet«a 
contained  in  the  certificates  and  the  name  of  the  official  or  the  person  makinf;  tlic 
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Kfiort.  The  county  clerk  must  carefully  examine  each  report,  and  i-^ister 
tl»  same  birth  or  death  bnt  once,  althoiigli  it  may  be  iTported  by  different 
persons. 

Bcpstiy  of  birtlis  and  deaths,  2OS0H2OSe. 

3.  Execute  under  his  seal,  in  the  name  of  the  county,  all  deeds  and  convey- 
ances for  the  county,  pursuant  to  resolutions  of  the  board  of  countj'  commission- 
ers, of  all  real  estate  conveyed  by  the  county  to  any  person,  firm,  or  corpomtion. 

4.  Take  and  certify  acknowledgment*!  and  administer  oaths.  * 

5.  Keep  a  '  •  fee  book ' '  as  provided  by  law. 

6.  Take  charge  of  and  safely  keep  the  seal  of  the  county  clerk,  and  keep 
aich  other  records  and  perform  such  other  duties  an  are  ppesciilied  by  law.  ['96, 
pp.  548-9*. 

Oonnty  clerk  shall  not  act  as  attorney  or  have  n  warrauto  t<i  be  withiu  debt  limit,  'd  146.  Fcck  of 
pattBeractiDg  as  snch,  J  134.  To  certify  honds  and     (.imnty  clprk,  ^  973. 


603.  Shall  inveetlgate  all  claims.  It  sliall  be  the  duty  of  all  persons 
holding  claims  against  the  county  to  present  the  same  to  the  couiit>'  auditor,  and 
he  shall  investigate  and  examine  into  all  such  claims,  and  report  the  same  together 
with  his  findings  to  the  board  of  county  commissionei's  at  the  next  i"egular  session 
after  snch  investigation  shall  have  Ix^n  conipletetl,  with  his  approval  or  disap- 
proval indorsed  thereon ;  and  he  shall  keep,  in  a  book  kept  for  that  purpose,  a 
a>mplete  record  of  all  such  claims  and  of  his  action  thereon  and  the  renins  for 
the  same,  and  the  action  of  the  board  thereon.  All  bills,  (daims,  accounts,  or 
darges  for  materials  of  any  kind  or  nature  that  may  be  purc^hased  by  or  on  behalf 
of  1^  countj'^  by  any  of  the  county  officers  or  contractetl  for  by  the  board  of 
TOunty  commissioners,  shall  be  investigated,  examined,  and  inspected  by  the  county 
aaditor,  who  sliall  indorse  his  approval  or  disajxproval  thereon  befoi-e  any  wai-- 
rant  for  the  payment  of  the  same  can  be  di-awn.    ['90.  p.  ~yi9*. 

EmninatioQ  by  auditor,  §  511,  suh.  7.  (Vrtiii(;atii)ii  uf  bondx  niid  WKrraiitK.  14fl.  Clitinu  tn  be  pre- 
«nted  to  auditor,  g  531. 

604.  Examine  accounts  of  debtor  of  county.  The  auditor  must 
examiae  and  state  the  accounts  of  all  persons  indebted  to  the  county  or  holding 
money  payable  into  the  county  treasury,  aiul  must  certify  the  araoimt  to  tlu^ 
^tasurer,  and,  upon  the  presentation  and  filing  of  the  treasurer's  receipt  therefor, 
give  to  such  person  a  discharge,  and  chai7i;e  the  treasurer  with  the  amount 
received  by  him.    ['9fi,  p.  549*. 

605.  Must  draw  warrants,  when.  The  auditor*  must  draw  warrants 
on  the  oountj'^  treasurer  in  favor  of  all  pei'sons  entitled  thei-eto,  in  payment  of  all 
claims  and  demands  chargeal>le  against  the  county  wliich  have  been  legall}' 
oamined,  and  allowed  and  ordered  paid  by  the  boai'd  of  couuty  commissioners ; 
^rmded  however,  that  the  auditor  must  not  draw  a  warrant  on  the  county  treas- 
nr^in  favor  of  any  perBon  until  said  auditor  shall  have  ret^vod  from  the  clerk 
of  tiie  board  of  county  commissioners  a  certified  list  mentioned  in  subdivision 
four  of  section  five  hundred  and  nine.  The  auditor  must  also  di'aw  his  T\'an'ant 
(*n  the  county  trcAsurer  for  all  debts  and  demands  against  the  t-ounty,  when  the 
amounts  are  fixe<l  by  law,  and  which  are  not  directed  U>  I)e  audited  by  mnw 
other  person  or  tribunal.    ['96.  p.  .">49. 

606.  Warrants  must  state  liability,  etc.  All  wan-ants  must  tUs- 
tinctlv  specify  the  liability  for  which  they  ax-e  drawn,  and  when  it  accrued. 
['M,  p.  549. 

Vanuta  muflt  specify  llabtli^  and  be  paid  in  order,  S  Srr. 
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607.  MuBt  keep  books,  how.  The  auditor  shall  keep  the  books  of  the 
county  in  Buch  a  manner  as  will  show  the  amount  of  receipts  from  and  dis- 
bursements of  each  department.    ['96,  p.  649*. 

608.  AccountB  current.   The  auditor  must  keep  accounts  current  with 
the  treasurer.     ['96,  p.  550. 

609.  Form  of  warrants.  Canceled  when  uncalled  for.  All  war- 
rants issued  by  the  auditor  during  each  year,  commencing  with  the  first  day  of 
Jwiuary,  must  be  numbered  consecutiTely,  and  the  number,  date,  and  the 
amount  of  each,  and  the  name  of  the  p««onB  to  whom  payable,  and  the  purpose 
for  which  drawn,  must  be  stated  thereon;  and  they  must,  at  the  time  they  are 
issued,  be  restored  by  him,  and  after  such  warrants  have  remained  uncalled  for 
for  two  years  they  shall  be  canceled.    ['96,  p.  550. 

610.  May  administer  oaths.  The  auditor  is  auUiorized  to  administer 
any  oath  or  affirmation  rendered  necessary  to  the  performance  of  the  duties  of 
his  office,  and  shall  have  power  to  issue  process  and  compel  the  attendance 
of  witnesses  before  bim  to  examine  i^to  any  matter  that  he  may  deem  necessary. 

Mont.  Pol.  C.  S4564* 

611.  Books.  Preservation.  Inspection.  The  auditor  shall  keep  and 
carefully  preserve  all  documents,  books,  records,  and  papers  required  to  be  kept 
in  his  office,  and  the  same  shall  be  open  to  public  inspection  during  office  hours. 

Mont.  Pol.  C.  }  4S66*. 

612.  To  examine  books  of  county  officers.  Report.  It  shall  be  the 
duty  of  the  auditor  to  make  an  examination  of  the  books  and  accounts  of  the  county 
treasurer,  the  countj'^  clerk,  the  county  recorder,  the  sheriff,  and  the  comity  sur- 
veyor, during  each  month;  and  to  examine  the  books  of  justices  of  the  peace  as 
often  as  he  may  deem  necessary,  and  for  that  purpose,  he  shall  have  free  access 
to  all  the  books,  records,  and  papers  in  each  of  said  offices.  If  the  county  auditor 
finds  that  the  books  of  any  of  the  officers  mentioned  are  not  kept  according  to 
law,  or  that  improper  or  incorrect  returns  have  been  made  by  such  officers,  it  shall 
be  his  duty  to  report  the  same  at  the  next  re^^nlar  meetii^  of  the  board  of  county 
commissioners.    ['96,  p.  550*. 

ADthorlt7  of  county  board  over  officers  and  their  txwks,  g  511,  sab.  8. 

613.  To  publish  detailed  statement  annually.  The  county  auditor 
shall  prepare  and  publish  during  the  month  of  July  of  each  yecu:,  in  some  news- 
paper having  general  circulation  in  the  county,  a  detailed  statement  of  the 
financial  condition  of  the  county  and  of  all  receipts  and  expraiditures  for  the  pre- 
vious year  ending  June  thirtieth,  showing: 

1 .  The  total  receipts  of  the  county,  stating  particularly  l^e  source  of  earcH 
portion  of  the  revenue. 

2.  The  amount  of  cash  on  hand  at  the  date  of  the  last  report. 

3.  The  amount  of  sinking  fund  and  how  invested. 

4.  The  number,  date,  and  amount  of  every  bond  issued  or  redeemed  and  tihe 
amount  received  or  paid  therefor. 

5.  The  indebtedness  of  the  county,  funded  and  floating,  stating  the  amount 
of  each  class  and  the  rate  of  interest  borne  by  such  indebtedness  or  any  pcurt 

thereof. 

6.  A  concise  statement  of  all  property  owned  by  the  county,  with  aji 
approximate  estimate  of  the  value  thereof,  and  tlie  amount  of  cash  in  the  county 
treasrtry  and  in  its  several  funds. 

7.  Each  warrant  issued,  to  whom,  and  on  what  account;  provided,  that  if 
more  than  one  warrant  has  been  issued  to  one  individual  on  the  same  account 
during  the  year,  the  aggregate  amount  shall  be  shown  in  the  stat^ent  as  one 
warrant;  and  provided  further,  that  various  items  paid  out  to  individuals  t^at  ar<e 
charges  on  the  county  shall  not  be  published,  but  the  same  may  be  stated  as  a 
total,  and  the  itemized  statementof  the  same  shall  be  on  file  in  the  auditor's  ofHce. 
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614.  Joint  statement  of  auditor  and  treasurer.   The  auditor  and 

the  treasurer  of  each  county  must,  on  the  second  Monday  in  February  of  each 
JOT,  and  at  such  other  times  as  the  board  of  county  commissioners  may  require, 
mke  a  joint  statement  to  the  board  of  county  commissionere,  showing  the  whole 
uDOQnt  of  collections,  stating  particularly  the  source  of  each  portion  of  the  reve- 
DDfe  from  all  sources  paid  into  the  county-  treasury ;  the  funds  among  which  the 
same  was  distributed  and  the  amount  of  eadi ;  the  total  amount  of  wurants 
dnvQ  and  paid,  and  on  what  funds;  the  total  amount  of  warrants  drawn  and 
QBIHud,  and  accounts  or  claims  audited  or  allowed  and  unpaid,  and  the  fund  out 
rf  which  they  are  to  be  paid ;  and,  generally,  make  a  full  and  specific  showing  of 
the  finMcial  condition  of  the  coimty.    ['96,  p-  550*. 

615.  Auditor's  seal.  Where  the  county  auditor  is  not  also  county 
tkrk,  be  shall  have  a  seal,  to  be  furnished  by  the  board  of  county  commis- 
einterB,  the  impresrion  of  which  shall  contain  the  following  words,  ''State  of 
rtib.  County  Auditor,"  together  with  the  name  of  the  county  in  which  the 
fflme  is  to  be  used. 

616.  Duties  generally.  The  auditor  must  discharge  such  other  duties 
as  are  required  by  law.    ['96,  p.  650. 

Aiditor  to  procure  and  dutribnte  stationery,  i  530.   Fees  of  auditor,  2  976. 


617.  Books  and  supplies.  Gountv  records.  The  recorder  must  pro- 
nre  from  the  county  auditor  such  books  and  supplies  as  the  business  of  his  office 
nqnires,  but  orders  for  the  same  must  first  be  obtained  from  the  board  of  county 
wmmissioners.  The  books  used  may  contain  printed  forms  of  deeds,  mortgages, 
« other  instruments  of  general  use.  He  shall  have  the  custody  of,  iuid  must 
keep  all  books,  records,  maps,  and  papers  required  by  law  to  be  kept  or  recorded 
in  tiis  office.     [C.  L,  §  149*;  '96,  pp.  560-1*. 

618.  Record  all  documents,  etc.  He  must,  on  the  payment  of  the  fees 
fiff  the  same,  record,  in  books  provided  for  the  purpose,  in  a  fair  hand,  all  papers, 
docnmente,  records,  and  otlier  writings  required  or  permitted  by  law  to  be 
worded.    [C.  L.  §  142*;  '96,  p.  551. 

Fm  of  recorder,  1 97S.   Ex  ofBcio  mining  recorder,  J  1002. 

619.  Id.  To  give  receipt.  On  the  filing  of  any  instrument  in  writing 
Eor  record  in  the  recorder's  of&ce,  the  recorder  shall,  wh^  requested,  give  to  the 
pnwn  leaving  the  same  to  be  recorded,  a  receipt  therefor.    [C.  L.  §  143. 

620.  To  keep  certain  books,  enumerated.  Every  recorder  mnst 

keep: 

1.  An  entry  book,"  in  which  he  shall  immediately  upon  receipt  of  any 
iBstnmient  to  be  recorded,  or,  upon  the  entry  upon  the  margin  of  any  record  of 
ttf  cancellation,  satisfaction,  or  discharge  of  any  instrument  in  writing,  enter  in 
^  order  of  its  reception  or  entry,  as  the  case  may  be,  the  n^es  of  l^e  parties 
ti>acto,  its  date,  the  day  of  the  month,  the  hour,  and  tiie  year  of  filing  any  such 
aatement  or  marginal  entry,  and  a  brief  description  of  the  premiaas,  indorsing 
flpwtt  each  instrument  and  marginal  entry  a  number  corresponding  with  the 
Btunber  of  such  entry. 

2.  A.  "grantor's  index,"  in  which  shall  be  indexed  all  deeds,  final  judg- 
ttente,  or  decrees  partitioning  or  affecting  the  title  to  or  possession  of  real  prop- 
5^;  which  shall  show  the  number  of  the  instrument,  the  name  of  each  grantor, 
iB  alphabetical  order,  the  name  of  the  grantee,  date  of  instrument,  time  of 
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filing,  kiud  of  instrument,  consideration,  the  book  and  page  in  which  it  is 
recorded,  and  a  brief  description  of  the  premises. 

3.  A  "grantee's  index''  in  which  Rhall  be  indexed  all  deeds,  final  judg- 
ments, or  decrees  partitioning  oi-  affecting  the  title  to  or  pcKiscseion  of  real  prop- 
erty ;  which  shall  show  the  number  of  the  instrument,  the  name  of  the  grantor, 
in  alphabetical  ' order,  the  name  of  the  grantee,  date  of  the  insti'uinent,  time  of 
filing,  kind  of  instrument,  con^deration,  the  book  and  page,  in  which  it  is 
recorded,  and  a  brief  description  of  the  premisee. 

4.  A  "mortgagor's  index"  in  which  shall  be  entered  all  mortgages,  deeds 
of  trust,  liens,  and  all  other  instruments  in  the  nature  of  an  inc^umbrance  upon 
real  estate,  which  shall  show  the  number  of  the  instrument,  name  of  each  mort- 
gagor, debtor,  or  person  charged  with  incumbrance,  in  alphabetical  order,  the 
name  of  the  mort^;agec,  lienholder,  creditoi',  or  claimant,  date  of  instrument, 
time  of  filing,  nature  of  insti'umeut,  consideration,  the  book  and  page  in  whirii 
it  is  recorded,  and  a  brief  description  of  the  propei>ty  chai^ied. 

5.  A  mortgagee's  index  "  in  which  hIioU  be  entered  all  mortgages,  deeds 
of  trust,  liens,  and  all  other  instruments  in  the  nature  of  an  incumbrance  upon 
i-eal  estate,  which  aliall  show  the  number  of  the  instrument,  name  of  each  mort- 
gagor, debtor,  or  person  charged  with  the  incumbrance,  in  alphabetical  order,  the 
name  of  the  mortgagee,  lienholder,  creditor,  or  claimant,  date  of  instrument,  time 
of  filing,  nature  of  instrument,  consideration,  the  book  and  page  in  which  it  is 
recorded,  and  a  brief  description  of  the  property  chained. 

6.  An  '*  abstract  i-ecord,"  which  shall  show  by  tracts  every  conveyance  or 
incimibrance  recorded,  the  date  and  character  of  tiie  instrument,  time  of  filing  the 
same,  and  the  book  and  page  where  the  same  is  recorded,  which  book  shall  be  so 
kept  as  to  show  a  true  chain  of  title  to  each  tract  and  the  incumbrances  thereon, 
as  shown  by  the  records  of  his  office. 

7.  An  index  of  chattel  mortgages,  labeled  "  chattel  mortgages,"  each  page 
divided  into  seven  coUmins,  namely :  " date  of  filing, "  "book,"  "page,"  "cM- 
celed,"  "from,"  "to,"  and  "remarks." 

8.  An  index  to  recorded  maps,  plats,  and  subdivisions. 

9.  An  index  of  powers  of  attorney,  labeled  "powers  of  attorney,"  each 
page  divided  inta mx  columns,  viz :  "dateof  filing,"  "book,"  "page."  "from," 
"to,"  "revoked." 

10.  A  miscellaneous  index  in  which  shall  be  entered  all  instrumeiLts  of  a 
miscellaneous  character  not  otherwise  provided  for  in  this  chapter,  each  page 
divided  into  six  columns,  viz:  "date  of  filing,"  "book,"  "page."  "instru- 
ment," "from,"  "to,"  "remarks." 

11.  An  index  of  transcripts  of  judgment,  labeled  "  ti-anecripts  of  judg- 
menta,"  each  page  divided  into  seven  columns  headed,  respectively,  "  jud^ent 
debtors,"  "jud^ent  creditors,"  "amount  of  judgment,"  "where  recovered," 
"  when  recovered,"  "when  tranaciipt  filed,"  "when  judgment  satisfied." 

12.  A  general  filing  index  in  which  shall  be  indexed  all  executions  and 
wrifa  of  attachments,  and  any  other  instiniments  not  provided  by  law  to  be  spread 
upon  the  records,  and  in  separate  columns  lie  must  enter  the  names  of  the  plaint- 
iffs in  the  execution,  the  defendants  in  the  exeeutiou,  the  purchaser  at  the  sale 
and  the  date  of  the  sale,  and  the  filing  number  of  the  document. 

13.  The  indexes  provide<l  for  in  subdivisions  seve-n,  nine,  ten,  eleven,  wid 
twelve  shall  be  alphabetioallv  arranged,  and  iu  each  case  a  reverse  index  sh^l  be 
kept.    [C.  L.  §  145*;  '90  p!  77*;  '96.  pp.  r,51-2*. 

621.  Recording  maps  and  plats.  It  shall  be  unlawful  for  any 
recorder  to  record  any  map,  plat,  or  subdivision  of  land,  situated  in  any  city  or 
town,  until  the  same  shall  have  been  approved  by  the  l^slative  authority  of  the 
city  or  town  in  which  such  land  may  be  situated,  or  by  some  dty  or  town  officw 
for  that  purpose  to  be  designated  by  r^olution  or  ordinance  of  said  Ic^aliir 
tive  authority,  and,  in  the  al»ence  of  sadd  legislative  authority,  by  the  legislative 
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aiitboritv  of  the  couuty  hi  which  the  fcown  is  sitimtcd.  oxrept  the  wiid  iinip.  ]thit; 
or  eiubdiviMon  be  attarheil  to  or  forma  part  of  a  <imveviiiice  aiul  white  to  thw 
property-  or  muue  part  thereof  oinbraocHl  in  Baiil  convey  a  nee.  And  it  uliall  ho 
nnlawrul  for  any  recorder  to  nNDitl  any  ma]),  plat,  or  HnUlivi»ion  of  land  situat<'<l 
uutHide  of  any  city  or  town  until  the  fwme  Hhall  have  l)een  a])pi  ()\  cd  l)y  the  boi^rd 
of  coonty  commiHsionei's  of  the  tiouuty  in  whit-h  such  land  is  situated,  or  by  some 
countj'  officer  for  that  puriK)se  dosijfnated  by  resolution  or  ordiiiance  of  said 
board,  except  that  the  t*aid  niu)),  plat,  or  sulKlivision  1h;  attat-hod  to  or  form  a 
part-  of  a  conveyance  and  relate  to  the  property,  or  some  i)ai't  thereof,  embracisl 
in  said  conveyance.  For  eiu^h  and  evci'y  violation  of  this  s4'i-.tion  by  any  retior<ler, 
hia  deputy,  or  employee,  eat^  recorder  ediall  forfeit  and  ])ay  to  the  county  the 
wim  of  two  hundred  dollars,  to  be  recovei-ed  in  any  eoui't  of  competent  jurisdio- 
riira.    [C.  L.  g  14(i*. 

ApiHvvsl  of  map,  etc,  ^  2011-3013. 

622.  Indexing  deed  of  sheriff,  etc.  Deeds  an<l  other  inHtrumentn 
affecting  real  estate  made  by  a  marshal,  nheriff,  master  in  cham-ery.  npeeial  com- 
misdoner.  executor,  administrator,  {;mirdian,  truKtee,  or  othei*  {H'it4on  acting  in 
hehaAt  of  another,  ehall  be  indexed  in  the  name  of  the  i>cmm  whose  land  ih  Bold 
or  affected  as  grantor,  and  a  note  shall  be  made  in  the  index  indicatmg  in  what 
fljpacity  the  dwd  was  made.    [C.  1j.  ^  147. 

623.  Becord  of  judgments.  The  recoi-der  must,  when  filed  w  ith  hiin 
for  that  puri>08e,  ret^ord  in  the  record  of  deerls  certifie<l  copies  of  final  judgments 
or  decreeii  partitioning  or  afEe<!ttng  the  title  or  poKsesHitm  of  real  pntperty,  any 
part  of  -wlii(^  is  »tuate  in  the  cwniity  of  which  he  is  murder.    ['90,  p.  552. 

624.  Id.  Notice  imparted.  Every  such  certified  copy,  from  the  time 
of  filiuj;  the  same  with  the  i*e<!order  for  iwonl,  imparts  notice  to  all  ((ei-sous  of  the, 
pontentt*  thereof;  and  sul)se(iuent  piu-elutsei-s,  mortgafjees,  and  lien  Jiolders  pur- 
chase and  take  with  like  notice  and  effect  as  if  Huch  copy  was  a  duly  recoitled 
deed,  grant}  or  transfer.    ['96,  p.  552. 

625.  Manner  of  filing  and  recording.  "VTlien  any  instiMunent.  pajwr, 
or  notice  authorized  by  law  to  l)e  filed  or  lecoi-ded  is  deposited  in  the  rcf^oi-der's 
i)ffice  for  recoi-d,  the  recorder  must  indorse  upon  the  same  its  proper  number,  the 
time  when  it  was  received,  noting  the  year,  month,  day,  hour,  and  minute  of  its 
Bcception.  the  amount  of  fees  for  recording,  and  must  i-ecoi-d  the  same  without 
delay,  tt^tlier  with  the  acknowledgments,  proofs,  and  certificates  written  upon 
(ir  annexed  to  the  same,  with  the  plats,  sm-veys.  scthedules,  and  otlier  pa^iers 
tliereto  annexed,  in  the  order  and  as  to  the  time  when  the  same  was  re<ieivwl, 
and  must  note  at  the  foot  of  the  record  the  exact  time  of  its  i*eception.  If  any 
such  instrument,  paper,  or  notice  contains  a  specific  reference  by  book  and  piigc 
to  ivny  other  document  recorded  in  the  reconler's  office,  the  recorder  shall  noti<i 
un  the  margin  of  the  ret^ord  of  the  document  so  refeiTcd  to  the  book  and  page  of 
thereiord  of  the  document  making  sudi  reference.    [C.  L.  §144*;  '9C,  pp.  552-^*. 

626.  Id.  Indorsement  and  return.  He  must  also  indorse  upon  each, 
uistmnieut.  paper,  or  noti(;e.  the  book  and  page  in  which  it  is  re<H>rded,  an,d 
must  thereafter  deliver  it  up  ui>on  the  rccjuest  of  the  party  leaving  the  same  for 
recttrd.  or  to  his  order,  after  a  reasonable  tinte  has  elapsed  for  him  to  have  spiriul 
tlie  same  upon  the  records.    [C.  Ij.  §  144*;  '9H,  p.  553*. 

627.  Searches  and  abstl^cts..  The  reeo|*der  shall,  upon  the  ajipHcation 
of  any  person,  and  upon  the  payment  4>r  tender  of  the  fee  therefor,  m»kt>  sear(-hi>s 
for  conveyances,  mortgages,  and  all  other  instruments,  papers,  ornoti»'esrecfn'«lc»l 
(IT  filed  in  his  ofTice  affecting  the  title  to  any  piece  of  pro]H'rt>',  aiul  furnish  a 
reftified  abstract  thereof ;  if  any  such  alisti-ftct  or  (■ei-tificatc  is  iiicoin]»ictv.  eri*(HHi- 
ons.  or  defective  in  any  im]M)rtant  particular,  affecting  the  property  in  i-esjMy-t  lO' 
which  the  alwtract  is  mjuested,  the  couuty  slmll-  Iw  liaWe  to  the  jKirty  sijj^frfcved 
for  the  amount  of  the  a<4ual  damage  sustaineil;  prtnmieJ  hvwever,  auvii  liahility'^ 
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ehall  not  accrue  in  favor  of  any  imm-hoh  who  had  a4-tiinl  notift*  of  the  emtt  or 
miKtake  complained  of.    [C.  L.  ^  'UU,  p. 

628.  Acknowledgments.  It  hHhII  be  the  duty  of  reoorders  to  take 
acknowled^meiitH  of  all  inttti'iiiuentH  authon'zed  b3'  law  to  be  apknawledgc«l. 

p.  55:1. 

629.  Licensed  abstracte.  Evei-y  person  desiring  to  open  and  rondiiet- 
an  abstract  buHinesK,  shall,  before  entering  upon  Bueb  business  make  applieatioii 
for  a  license  to  the  Ixvaxd  of  (Htiinty  eoiniuissionere  of  the  county  in  whi('h  he 
proposes  to  conduct  said  businesH.  Siiid  (■onimiKHioners  Hhall,  if  they  deem  said 
applicant  a  pi-oper  and  competent  person,  issne  a  licennse  authorizing  naid  appli- 
cant dui-ing  all  i-casonable  business  honi-s  and  under  the  authoritj'  of  the  c<»uiit>" 
recorder  to  have  free  access  to  said  i*ecords;  provided,  such  license  shall  not  iswue 
until  said  applicant  shall  file  a  bond  witli  approved  sureties  in  the  penal  sum  of 
not  less  than  ten  thousand  dollai's.  conditioned  for  the  faithful  abstracting  of  said 
recoi-dsand  the  issuing  of  con-ect  alwtrficts  of  title.  Siiid  bond  shall  also  provide 
that  the  said  i)ei-son,  his  agent,  or  emploj'ee  shall  I*  held  liable  for  any  mutila- 
tion of  the  rec^ords  in  his  jxissession.  Everj*  i)erson  conducting  an  abstract 
busiiieBK  sliall  be  liable  to  the  poifKm  aggiievtHl  for  mistakeft  and  eiroi-s  in 
abstracts  for  the  amount  of  actnal  dama^j^es  Hustained :  provided,  that  such  liabilit>' 
shall  not  accriie  in  favor  of  any  pei-son  who  hud  actual  notice  of  the  erroi-  or 
mistake  complained  of.    [C.  L.  l^*^  154-5*;        p.  .M:i--=. 

630.  Damages  for  neglect,  etc.  If  any  recorder  to  whom  any  instru- 
ment pTOved  or  a<'knowU'(Igcd  iu'c<yrding  to  law,  or  any  ]wi|>er  or  notice  which  may 
by  law  l»e  rwoi-dwl.  is  di^livered  for  record. — 

1.  >>'(^I(H-tft  or  n>fuses  to  rec«)i-d  BU4'h  instrument,  pa[)er,  or  notice  within  a 
reasonable  time  after  receiving  the  same;  or 

2.  Kec^i'ds  any  instrument,  papers,  or  noticea,  wilfully  or  negligently, 
unlrnly,  or  in  any  other  manner  than  is  liercinbef<MT  diiwtwl;  or 

3.  Neglects  or  refuses  to  keep  in  his  oHice  su<-h  indexes  as  are  i-equired  by 
this  act,  or  to  inakc  the  projter  entries  therein;  or 

4.  Neglects  or  i-efuses  to  make  the  seaixilies  and  to  give  the  certificate 
requii-ed  by  this  chapt<M';  or 

6.  Altei-s.  (•hanges,  or  oblit<'ratie8  an}'  reconl  or  paper  deposited  in  his  office, 
or  inserts  any  new  matter  therein,  he  sliall  1)e  liable  to  the  part^'  a^^ievcd  for 
three  times  the  ainoinit  of  damages  which  may  be  oci-asioned  thereby.  [C.  L. 
§  148*;        pp.  .-M.-t-t*. 

631.  Fees  must  be  paid  in  advance.  He  shall  not  rexonl  any  instru- 
ment, or  fde  any  pai>er  or  notice,  or  furnish  any  copies,  or  render  an^^  serviir 
connected  with  his  ofiiee,  until  the  fees  for  the  same,  as  prescribed  by  law,  an' 
paid  or  t«n<leml.    ['i)(>,  p.  .m4*. 

632.  Records  open  to  inspection.  Copies  in  pencil  only.  All 
books  of  re<«)rd.  maps,  charts,  surveys,  and  other  pai>ers  on  file  in  the  recintler's 
ofiiee,  must,  duiing  office  houre,  be  open  public  inspe<'tion  free  of  charge,  and 
any  person  copving  the  same  or  taking  notes  therefrom  may  do  so  in  pencil  only, 
[a  L.  §152*;* -mi,  p.  .>54='-^. 


633.  Is  pubUc  prosecutor.  Duties.  The  connty  attorney  is  the  puUir 
prosecutor,  ana  must : 

1.  Attend  the  district  court,  and  otwdiict  on  belmlf  of  the  state  all  prosecu- 
tions for  public  offenses. 
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2.  Institute  proceedings  before  the  proper  magistrate  for  the  arrest  of  per- 
80DS  charged  with  or  reasonably  suspected  of  any  public  offense,  when  he  has 
information  that  any  such  offense  has  been  committed;  and  for  that  purpose 
most  attend  in  pra^n  or  by  deputy  upon  the  magistrates  in  cases  of  arrest,  when 
required  by  them,  and  att^d  before  and  give  advice  to  the  grand  jury,  whenever 
cases  are  presented  to  them  for  their  oonsideration. 

3.  Draw  all  indictments  and  informations,  defend  all  suits  brought  against 
the  county,  prosecute  all  recognizances  forfeited  in  the  courts  of  record  and 
actions  for  the  recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to  his 
county. 

4.  Deliver  receipts  for  money  or  property  received  in  his  official  capacity, 
and  file  duplicates  thereof  with  the  county  treasurer. 

5.  On  the  first  Monday  of  each  month  fife  with  the  auditor  an  account, 
verified  by  his  oath,  of  all  money  received  by  him  in  his  official  capacity  during 
the  preceding  montii,  and  at  the  same  time  pay  it  over  to  the  county  treasurer. 

6.  Give,  when  required,  and  without  fee,  his  opinion  in  writing,  to  county, 
district,  and  precinct  officers,  on  matters  relating  to  the  public  duties  of  their 
respective  offices. 

7.  Examine  and  when  approved  by  him  attach  his  approval  and  signature 
to  the  certificate  of  attendance  and  mileage  of  all  jurors  and  of  witnesses  in 
criminal  cases  issued  by  the  d^k  of  the  district  court. 


8.  Perform  other  duties  as  are  or  may  be  required  by  law.  [0.  L.  §§  133-4* ; 
'96,  pp.  554r^. 


Wbni  attorney  pro  tempore  appointed.  Con.  art  8,  sec.  10. 

634.  Legal  adviser  to  county  board.  The  conuty  attorney  is  the 
I^al  adviser  of  the  board  of  county  commissioners.  He  must  attend  their  meet- 
ings when  required,  and  must  atteoid  and  oppose  all  claims  and  accounts  against 
the  county,  when  he  deems  them  unjust  or  illegal.    [C.  L.  §  134*;  '96,  p.  666. 

Must  audit  dainuirf  eonnty  oommiaBioiieTs,  |  sas.   Hnet  recovvr  money  nnlawfttlly  paid,  {  606. 

635.  Not  to  prwent  claim  except  for  services.  The  county  attorney, 
except  for  his  own  services,  must  not  present  any  claim,  account,  or  demand  for 
allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked  on  any 
claim  or  demand  made  by  another.    ['96,  p.  555. 

No  ooonty  officer  moat  present  or  advocate  claim  of  any  other  person,  H  686. 


636.  Duties.  The  surveyor  must  make  any  survey  that  may  be  required 
by  an  order  of  court  or  by  the  board  of  county  commissionerB,  keep  a  correct 
and  fur  record  of  all  surveys  made  by  him,  in  an  indexed  record  furnished 
by  the  board  of  county  commissioners,  numb^  them  in  the  order  made,  and  pre- 
serve a  copy  ot  the  field  notes  and  calculations  of  each  survey  and  Indorse  thereon 
its  proper  number,  a  copy  of  which,  and  a  faiv  and  accurate  plat,  tc^ther  with 
a  certificate  of  survey  attested  by  seal  of  office,  must,  upon  application,  be  fur- 
nif^ed  by  him  to  any  person  upon  payment  of  the  fees  allowed  by  law.  He  ^all 
also  have  power  to  administer  and  certify  oaths  whenever  necessary  in  the  dis- 
chaige  of  his  official  duties.    [C.  L.  §  121*;  '96,  p.  555. 

637.  Officers,  stationery,  etc.  Plats  and  maps.  The  board  of  txmnty 
oonunianoners  may  furnish  an  <^ce,  furniture,  and  euI  stationery  and  record 
books  necessary  for  the  surveyor's  office;  and  all  records,  maps,  plats,  profiles, 
calculations,  and  field  notes  of  any  and  all  surveys  made  by  him  in  his  official 
oqHuity  during  his  term  of  office  shall  be  the  property  of  the  county,  and  shall 
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be  delivered  by  the  surveyor  to  his  successor  in  office.  These  shall  be  open  U* 
the  inspection  of  any  person  free  of  charge.    [C.  L.  g  122 ;  '96,  p.  556. 

638.  To  copy  maps  filed  for  record.  It  ^hall  be  the  duty  of  the  eouuty 
surveyor  to  copy,  plat,  or  trace  maps  and  plat^f  hied  for  record  in  the  office  of  the 
county  recorder.    ['90,  p.  55C*. 

639.  To  make  all  county  maps.  The  county  surveyor  sliall  plat,  trace, 
blue-priut,  or  otherwise  make  all  county,  precinct,  road,  district,  assensors* ,  and 
all  other  maps  for  the  county  of  which  he  is  sui-veyor.  All  such  maps  which 
shall  be  platted,  traced,  blue-printed,  or  otherwise  ma<le  as  aforesaid,  shall  be 
filed  in  the  county  surveyor's  office,  together  with  all  data  obtained  by  the  county 
surveyor  from  other  sources,  and  tlie  same  thereafter  shall  become  tlie  property 
of  the  cotmty.    ['96,  p.  556*.  * 

Highways,  §  im. 

640.  Survey  of  land  on  county  line.   Any  person  owning  or  claiming 

lands  which  are  divided  by  county  hues,  and  wishing  to  have  the  same  surveyed, 
may  apply  in  writing  to  the  surveyor  of  any  county  in  which  any  part  of  said 
land  is  situate,  and  on  such  application  being  made,  the  surveyor  must  make 
the  survey,  which  is  as  valid  as  though  the  lands  were  situate  in  the  county  of 
the  snrveyor  making  the  survey.    [C.  L.  §  123;  *96,  p.  556. 

Pees  of  wmuty  soireyor,  §  977. 

641.  Id.  By  order  of  court.  When  land,  the  title  to  which  is  in  dis- 
pute before  any  court,  is  divided  by  the  county  line,  the  court  making  an  order 
of  survey  may  direct  the  oi^er  to  the  surveyor  of  any  county  in  which  any  pai"t  of 
the  land  is  situate.    [C.  L.  §  124;  '96,  p.  556. 

642.  Marking  comers.  Tieinff  surveys.  All  comers  of  surveys  made 
by  each  surveyor  must  be  distinctly  mariced  on  the  ground  by  a  good  and  suffi- 
cient stone  or  stake  and  a  record  made  of  the  same.  All  official  surveys  made 
by  the  county  surveyor  must  be  tied  by  coui-se  and  distance  with  the  nearest  gov- 
ernment land  comer  and  re<«)rded  by  him  in  his  office.     [C.  L.  §  128 ;  '96,  p.  556. 

643.  Be-establish  old  comers  and  lines.  It  shall  be  the  duty  of  each 
Gonnty  surveyor  on  order  of  the  county  commissionerK  to  at  once  re-establish  the 
missing  or  obliterated  gov^*nment  lines  and  comers  in  his  count}-  and  perpetuate 
the  same  by  suitable  stone  monuments.    ['96,  p.  557. 

*  644.  County  surveying  and  engineering.  The  county  surveyor  shall, 
on  order  of  the  board  of  county  commiBsioners,  make  all  surveys  of  county  roadw. 
road  district  lines,  precinct  and  school  district  lines  that  are  not  already  made  antl 
recorded,  and  perform  such  other  engineering  work  as  the  board  of  count}'  com- 
missioners may  direct.  All  such  maps  and  field  notes  of  surveys  shall  be  filetl 
in  the  office  of  tlie  county  surveyor,  and  the  same  shall  thereafter  be  and  remain 
the  property  of  the  count}'.  It  shall  be  the  duty  of  the  county  surveyor  to 
advise  the  board  of  county  commissioners  r^;arding  all  engineenng  work,  and 
perform  all  engineering  for  the  county  not  otherwise  providetl  for.    ['96,  p.  r>ii~. 

See  highwajH,  g  1112. 


646.  Other  duties.  He  sliall  perform  such  other  services  as  may  be 
required  of  him  by  law.    [C.  L.  §  129;  '96,  p.  557. 


646.    Ass^WOr.    The  asses-sor  shall  i)erfonn  the  duties  prescribed  by  law. 
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647.  County  superintendent  of  schools.  The  county  superintendent 
of  <1istrict  schools  shall  perform  the  duties  prescribed  by  law.    ['96,  p.  559. 

Dattes  generally,  1783-1798. 

648.  Constable.  Every  eoustable  shall  attend  the  court  of  the  justice  of 
the  peace  within  his  precinct  whenever  so  required,  and,  within  his  county,  shall 
execute,  serve,  and  return  all  pi-ocess  and  notices  directed  or  delivered  to  him  by 
a  justice  of  the  peace  of  such  county,  or  by  any  competent  authority,  and  shall 
perforai  such  other  duties  as  are  prescribed  by  law.    ['i)6,  p.  559. 

('unstable  is  poundkeeper,  duties,  §g  13-35.   Con-  and  order  of  arrest  beyoud  thelimitB  of  bis  county, 

stable  not  to  act  as  attorney  or  have  «  partner  act-  Ex  parte  Dixon,  1  U.  193.    A  constable  may.  when 

iofE  aa  sneh.  |  134.   Constable  may  wrre  pToceaa  he  is  sick  or  nnablc  to  act,  appoint,  for  a  ^edflc 

trtim  diitttlct  court,  when,  g§  59?.  SOS.    Fees  of  purpose,  a  deputy  pro  tempore;  but  he  oannot 

vonstaUe,  2  9B1.  make  the  appointment  permanent.    K^wn  T. 

A  constable  has  no  authority  to  serve  n  summons  St^le,  13  U.  260;  44  F,  UWe. 

649.  Justice  of  the  peace.  Justices  of  the  peace  shall  exercise  such 
powers  and  p^orm  such  duties  as  are  prescribed  by  law. 

Jurisdiction,  |?  687-681.    Duty  as  to  inquests,  g|  1221-1240.    Fees,  {978. 


TITLE  18. 

COURTS. 


CHAPTEB  1. 

ENUMERATION. 

650.  Courts  enumerated.  The  following  are  the  courts  of  justice  of 
this  state: 

1.  The  senate  sitting  as  a  court  of  impeachment. 

2.  The  supreme  court. 

3.  The  district  courts. 

4.  Justices'  courts.    [C.  L,  g  .SOOl*. 

Judicial  powers  vested  wliere,  Con.  art.  8,  sec.  1. 

661.  Oourts  of  record.  The  courts  enumerated  in  the  first  three  siib- 
ilivisions  of  the  preceding  section  »re  courts  of  record.    [C.  L.  §  3002*. 

ConTts  of  record  and  seals.  (V>ii.  art.  8,  sec.  17. 


Chapter  2. 

SUPREME  COURT. 

652.  Number  of  justices.  Quorum.  The  supreme  court  shall  consist 
of  three  justices,  two  of  whom  shall  constitute  a  quorum  to  hold  cx)Hrt  or  to 
render  a  decision,  but  one  alone  mav  adjourn  from  day  to  da^^    [C.  L.  §  3007*; 

'm,  p.  82. 

Election,  qualifications,  tenu,  duties,  powers,  act  of  cougrefta,  the  courts  they  are  authorized  to 
fampenastion.  Con.  art.  8.  hold  are  not  courts  of  the  17nited  States,  (.linton 

Althoufch  the  jndfcra  of  the  supreme  court  of  a     v.  Englebrecht,  80  U.  S.  434. 
territory  arc  appointed  by  the  president  under  an 

653.  Disqualification  of  justices.   If  a  justice  of  the  supreme  court 
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shall  be  disqualified  from,  sitting  in  a  cause  before  said  court,  the  remaining  jus- 
tices shall  call  in  a  district  judge  to  sit  with  them  on  the  hearing  of  such  cause ;  if 
two  justice  are  disqualified,  the  remaining  justice  shall  call  in  two  district  judges 
to  sit  with  him  on  the  hearing;  if  all  the  justices  are  disqualified,  the  court  shall 

call  in  three  district  judges  to  hear  the  cause.     ['96,  p.  82*.  ■ 

Provision  when  jiutice  disqualified.  Con,  art.  8,  before  him  in  the  lower  court  can  lie  counted  as  a 
sec.  S.  *        member  of  the  court  to  make  the  quorum.  Nepbi 

A  justice  disqualified  from  sitlang  in  a  case  tried     Irrigation  Co.  v,  Jenkins,  8  U.  4SS;  39  P.  699. 

654.  Jurisdiction.  The  supreme  court  shall  have  original  jurisdiction 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo  warranto,  and  habeas 
corpus.  Elach  of  the  justices  diall  have  power  to  issue  writs  of  habeas  corpus  to 
any  part  of  the  state,  upon  petition  by  or  on  behalf  of  any  person  held  in  actual 
custody,  and  may  make  such  writs  returnable  before  himself  or  the  supreme 
court,  or  before  any  district  court  or  judge  thereof  in  the  state.  In  other  cases, 
the  supreme  court  shall  have  appellate  jurisdiction  only;  and,  in  the  exercise  of 
such  appellate  jurisdiction,  may  review  all  final  judgments  of  the  district  court, 
and  all  final  orders  and  decrees  ol  the  district  court  in  the  administration  of  dece- 
dent estates  and  in  cases  of  guardianship,  and  shall  have  power  to  issue  writs 
necessary  and  proper  for  the  exercise  of  that  jurisdiction.  In  equity  cases  the 
appeal  may  be  on  questions  of  both  law  and  fact ;  in  cases  at  law  the  appeal  shall 
be  on  questions  of  law  alone.    [C.  L.  §§  3004-5*. 

Original  JnrisdiotioD,  Con.  art.  8,  sec  4.  Appel-  Jurisdiction.  Pint  Nat  Bk.  Lewis,  13  U.  507; 
late  jurisdiction,  Con.  art.  8,  sees.  4,  9.  40  P.  890. 

Supreme  court  is  ezclmnTe  judge  of  its  own 

655.  Id.   Decrees.   Remittitur.   Decisions  in  writing.   The  court 

may  reverse,  affirm,  or  modify  any  order  or  judgment  appealed  from,  and  may 
direct  the  pi-oper  judgment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.  Its  judgment  must  be  remitted  to  the  court  from  which 
the  appeal  was  taken.  The  decisions  of  the  court  shall  be  given  in  writing;  and 
in  giving  a  decision,  if  a  new  trial  be  granted,  the  court  shall  pass  upon  and  deter- 
mine all  the  questions  of  law  involved  in  the  case,  presented  upon  such  appeal, 
and  necessary  to  the  final  determination  of  the  case.  Any  justice  dissenting  may 
give  the  reasons  of  his  dissent  in  writing  over  his  signature,  [C.  L.  §  3006*; 
'96,  p.  82*. 

DecisioDs  to  be  in  writing  and  filed.  Con.  art.  8,  nor  any  omissions  or  defects  in  tho  iaw,  Con,  art,  8^ 
Hee.25.  Shall  prepare  a  syUabus  of  all  points  adju-  see  22.  See  dtatlona  under  "Appeals,"  S2  3900- 
dicatod,  Con.  art.  8,  sec  !!8.   Shall  report  to  gover-  8822. 

656.  Two  justices  must  concur.  The  concurrence  of  two  justices  of 
the  supreme  (wurt  is  necessary  to  pronounce  a  judgment;  if  two  do  not  concur, 
the  case  must  be  reheard.    [C.  L.  |  3008. 

Minority  necessary  to  form  a  quorum,  Con.  art.  U,  sec.  2. 

657.  Rules.    The  court  may  make  rules  of  practice  and  procedure  not  in 

conflict  with  law,  which  rules  shall  be  published.    ['96,  p.  84. 

Rules  for  admission  of  attom^rs,  §  106.  Limitation  on  making  of  rules,  §  698.  Bules  take  effect  in 
thirty  days  after  publication,  §  689. 

658.  Terms,  where  cuid  when  held.  The  supreme  court  shall  be  held 
at  the  capital  of  the  state,  and  shall  convene  and  hold  three  tenns  each  year,  one 
of  which  shall  commence  on  the  second  Monday  in  January,  one  on  the  second 
Monday  in  May,  and  one  on  the  second  Monday  in  September.  The  court  may 
adjourn  from  time  to  time  as  it  may  deem  proper.    [C.  L.  §  3009*;  '96,  p.  81. 

Shall  hold  at  leant  three  terms  a  year.  Con.  art.  8,  hoc.  4. 

659.  Docket  cleared  at  each  term.   Judgments  at  any  time. 

Each  of  such  terms  of  court  shall  be  for  the  submiaiion  and  determination  of 
causes,  and  for  the  transaction  of  such  other  business  as  shall  come  before  the 
court.  All  causes  on'  the  docket  shall  be  heard  at  each  term,  unless  continued  or 
otherwise  disposed  of  by  the  court.    Decisions,  rulings,  and  orders  in  causes  sub- 
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mitt«d,  and  orders  authorized  by  law  to.  be  made  by  the  court  or  any  juetioe 
thereof,  may  be  made  and  entered  at  any  time.  Where  a  deciwion  in  a  cause  is 
rendered  during  a  recess  of  the  court,  and  the  opinion  signed  by  the  justices,  or 
a  majority-  of  them,  shall  have  been  filed  with  the  clerk,  it  shall  operate  as  a  judg- 
ment of  the  court.  The  clerk  shall  immediately  give  notice  to  the  respective 
parties,  and  the  time  for  filing  petition  for  rehearing  shall  run  from  the  time  of 
such  notice;  provided,  that  the  same  may  be  extended  by  any  justice  of  the  court 
for  cause  shown.  ['96,  pp.  81-2. 
DeddmiH  to  be  flted,  Con.  art.  8,  sec 

660.  Clerk.  The  supreme  court  nhall  appoint  a  clerk,  who  shall  hold  his 
<^tie  daring  the  pleasure  of  the  court,  and  shall  receive  such  salary  as  may  be 
provided  by  law.    ['96,  p.  8.3. 

Fees  of  clerk  of  supreme  court.  I  067.  Appoint-  of  clerk,  Con.  art.  8,  14.  Judge  not  to  appoint 
nent  of  reporter,  Con,  art.  8,  sec.  14.  Appointment     a  relatiTe,  Con.  art.  8,  sec.  1.^. 

661.  Id.  Bond.  The  clerk  of  the  supreme  court  must  execute  an  official 
bond  to  the  state  in  the  sum  of  ten  thousand  dollars,  conditioned  for  the  faithful 
performance  of  his  duties.    Such  bond  must  be  approved  by  the  court.  ['96,  p.  83. 

662.  Id.  Duties  generally.  The  clerk  of  the  supreme  court  shall  keep 
bis  office  at  the  capital  of  the  state,  and  he  shall  keep  a  complete  record  of  all 
the  proceedings  of  the  court,  and  shall  keep  the  seal  of  the  court  and  its  records 
and  files.     ['96,  p.  83. 

Keep  roll  of  attorneys,  §  Ul. 

663.  Id.  Duties  and  powers.  The  clerk  shall  have  power  to  take 
acknowledgments,  administer  oaths,  issue  all  process,  writs,  and  notices  required 
to  be  issued  out  of  such  court ;  to  make  transcripts  and  copies  of  papers  and  rec- 
ords when  required,  and  certify  the  same  under  seal  of  the  court.  The  clerk 
rfiall  not  allow  any  written  opinion  of  the  court  to  be  removed  from  his  office, 
but  shall  permit  anyone  to  examine  or  copy  the  same,  and  he  shall  perform 
such  other  duties  as  may  be  required  by  law  and  the  supreme  court.    ['96,  p.  83. 

AU  deorions  shall  be  free  to  publishers,  Con.  art.  8,  mc.  28. 

664.  Clerk  as  librarian.  The  clerk  shall  act  as  law  librarian  for  the 
state ;  he  shall  take  chai^  of,  keep  and  preserve  the  law  librfU'y  of  the  state  as 
provided  by  law,  and  perform  all  the  duties  connected  with  the  care  and  custody 
of  the  state  law  libraty.    ['96,  p.  S3. 

PTOririons  ooaceming  state  libruy,  \%  1340-1^. 

665.  Clerk  may  adjourn  court,  when.  The  clerk  shall,  in  the  alx^ence 
of  all  the  justices  of  the  court,  at  the  b^inning  of  any  term,  or  of  any  adjourned 
term,  adjourn  the  court  from  day  to  day,  until  the  arriv^  of  a  justice.  ['96,  p.  83. 

666.  Deputy  clerk  and  aesistants.  The  clerk  shall  appoint  a  deputy 
clerk,  and  may  employ  such  assistants  as  may  be  necessary  for  the  transaction  of 
the  business  of  the  office,  who  shall-be  paid  by  the  clerk  out  of  the  salary  allowed 
him.  Such  deputy  shall  be  a  competent  stenographer  and  typewriter,  whose  duty 
it  Bhall  be  to  assist  the  clerk  in  the  perfoi-mance  of  his  duties  and  to  act  as 
fiteiM^;rapher  and  typewriter  for  the  justices  of  the  supreme  court.    ['96,  p.  83. 

667.  Stationery,  etc.,  for  court.  The  supreme  court  shall  make  a 
requisition  through  its  clerk  upon  the  secretary  of  state  for  stationery,  postage, 
snd  supplies  necessary  for  the  transaction  of  its  business,  which  shall  include  the 
printing  of  the  court  docket,  and  the  secretary  shall  furnish  the  same  when  so 
demanded,     ['96,  pp.  83-4. 

668.  Bailifib.  The  court  is  hereby  authorized  to  appoint  and  remove  at 
ideasare  the  necessary  bailiffs  to  attend  the  court,  and  to  perforin  such  other 
duties  and  execute  such  orders  as  may  be  directed  or  ordered  by  the  court.  Each 
bailiff  shall  receive  three  dollars  for  a  day's  service  when  he  is  in  actual  attend- 
ance upon  the  court.    [C.  L.  §§  3093*-4;  '96,  p.  82. 
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669.  Attendance  of  sheriff.  The  court  may  at  any  time  require  the 
attendance  and  service  of  any  sheriff  in  tlie  state.    ['96,  p.  84. 


CHAPTER  8. 

DISTRICT  COURTS. 

670.  Jurisdiction,  generally.  The  district  court  »liall  have  original 
jurisdiction  in  all  matters  civil  and  criminal,  not  excepted  in  the  constitution, 
and  not  prohibited  by  law;  appellate  jurisdiction  fi-om  all  inferior  courts  and 
tribunals,  and  a  supervisory  control  of  the  same.  The  district  courts  or  any 
judge  thereof,  shall  have  power  to  issue  writs  of  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  prohibition  and  other  writs  necessary  to 
carry  into  effect  their  orders,  judgments,  and  decrees,  and  to  give  them  a  general 
control  over  inferior  courts  and  tribunals  within  their  respective  jurisdictions. 
[C.  L.  §  3010*. 

Origiual  and  appellate  juriadiction.  Con.  art.  8, 
sec.  7,  9 ;  art.  24,  sec.  9.  When  Hheriff  to  act  as 
crier,  g  695.  Election,  qualifications,  term,  dutiee, 
powers,  compensation,  Con.  art.  6. 

IHstrict  courts  have  no  original  JaiiBdietion  of 
an  offense  inTolving  the  violation  of  a  city  ordl- 
nance,  and,  where  the  record  does  not  show  how 
the  caso  came  iuto  the  digtrict  court,  the  appeal 
will  be  dismissed,  Spanish  Fork  City  v.  Thomas, 
4  V.  485;  11  P.  667.  Under  the  acts  of  congress 
granting  the  territorial  district  courte  -excluBive 
original  chancery  jurisdiction,  such  courts  have 
the  inherent  power  to  refer  a  case  to  a  master  to 
take  t<>8timony  and  report  findings,  and  such 
power  is  exclusive  of  the  statutory  provisions  con- 
cerning referees.  Nephi  Irrigation  Co.  v.  Jenkins, 
8  U.  369;  31  F.  986.  A  district  court  bat)  power  to 
ei^oin  the  issuing  of  execution  on  a  judgment,  and 
to  grant  a  new  trial  on  the  ground  that  the  records 
of  the  cause  in  which  the  judgment  was  rendered 
have  been  destroyed  by  fire,  so  that  an  appeal  is  ren- 
dered impossible,  but  it  must  appear  that  material 
error  was  committed  in  the  trial.  Such  relief  will  be 

671.  Id.  Appellate.  Appeals  shall  lie  from  the  final  judgmentn  of 
justices  of  the  peace,  in  civil  and  criminal  cases,  to  the  district  court^.  on  both 
questions  of  law  and  fact,  with  such  limitations  and  restrictions  as  are  or  may  be 
provided  by  law ;  and  the  decision  of  the  district  courts  ou  such  appeals  shall 
be  final,  except  in  cases  involving  the  validity  or  constitutionality  of  a  statute. 
[C.  L.  §  3010*. 

Jurisdiction  of  appeals  from  jnsUcc'H  court,  Con.  art.  B,  sec.  9. 

672.  Terms.  There  shall  be  held  at  the  county  seat  of  each  couuty  at 
least  three  terms  of  the  district  court  in  eacli  year. 

Four  terms  until  otherwise  provided,  Con,  art.  8,  sec.  r>.  ' 

673.  Adjournment  in  one  county  pending  session  in  another.  A 

district  coui-t  may  adjourn  a  term  of  court  in  one  county  to  a  future  day  certain, 
and.  in  the  meantime,  hold  court  in  another  couuty. 

674.  Adjournments  construed  as  recesses.  Adjoumnu'nts  fix>m  day 
to  day,  or  froiu  time  to  time,  are  to  Ije  coiwtrued  as  rcces-ses  in  the  ses.'^ions  or 
terms,  and  shall  not  prevent  the  court  from  sitting  at  any  time.    [i\  L.  ^  3012*. 

676.  Fixing  terms.  Notice.  The  judges  of  the  district  c/jurt^t  shall,  in" 
December  of  every  year,  fix  the  times  of  holding  terms  of  court  in  each  of  the 
counties  oomposing  their  respective  districts  during  the  ensuing  calendar  year. 
The  judge  or  judges  of  the  several  districts  shall  «ui»e  a  (t>py  of  such  oi-der  to  l>e 


denied  where  appellant  delays  for  nearly  two  years 
in  perfecting  his  appeal,  and  where  documentary 
evidence  material  to  the  determination  of  the  is- 
sues has  been  lost.  Bailey  v.  Stephens,  11  U.  175; 
39  P.  828.  A  court  ot  ectuify  has  the  power  to 
reform  notes  in  accordance  with  the  uiiderstanding 
of  the  parties.  McCluiie  v.  Ijittlc,  —  V.  —:  49  P. 
298. 

Probate  Court.  An  adjudication  in  tlic  pro- 
bate court  has  the  efiect  of  a  judgment  and  cannot 
be  collaterally  attacked.  Rogers  v.  Thompson, 
9  V.  48;  33  P.  234.  West  v.  Utah  National  Bank. 
8  U.  374;  31  P.  987.  Probate  courts  were  court**  of 
record  and  their  judgments  imported  absolute 
verity  until  reversed  or  moiHfletl,  and,  ua  to  all 
matters  within  their  cognizance,  were  cnurts  of 
general  Jnrisdietiou.  Amy  v.  Auiy,  I'Z  V.  £79;  *i 
P.  1121.  The  act  of  the  territorial  legislature  con- 
ferring on  probate  courts  a  general  jurisdiction  in 
civil  and  criminal  cases  and  iu  both  chancery  and 
common  law,  was  incouKistent  with  the  organir 
act,  and  therefore  void,  Perrin  v.  HiRley,  87  I'.  S. 
'jn.    See  citatious  g  3779. 
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transmitted  to  the  secretary  of  state  and  also  entered  upon  the  journal  of  the 
court  in  each  county  of  the  district.  County  clerks  sliall  cause  a  copy  of  such 
order  to  be  conspicuously  posted  in  their  respective  offices. 

676.  Court  must  be  held  at  time  fixed.  Exceptions.  Court  sliall 
be  held  at  the  time  fixed  as  provided  in  the  previous  section,  and  the  times 
shall  not  be  changed,  except  for  sickness  of  the  judge  of  said  district,  or,  when 
said  judge  shall  be  called  into  another  district  at  the  time  appoint^  for  any 
term,  by  request  of  the  governor,  or  when  the  business  in  any  other  county  shaU 
□ecessarily  extend  the  sitting  beyond  the  time  appointed  for  the  term. 

677.  Olerk  to  give  notice  of  adjourned  terms.  Whenever,  for  any 
of  the  reasons  enumerated  above,  the  regular  term  of  court  appointed  for 
any  county  shall  be  adjourned,  the  clerk  of  that  county  shall  so  notify  the  ('lerk 
of  each  oount>'  in  the  district,  and  it  shall  be  the  duty  of  said  clerk,  upon  receipt  of 
aid  notification,  to  post  publicly  in  his  office  a  notice  of  said  change.  [C.  L. 
S§  3032-.3*. 

Coanty  rlerk  m  ex  officio  cleric  of  court,  Con.  att.  8,  bpc.  14.    Duties  of  ck'rk  of  diHtrict  court,  g  601. 

678.  Disagreement  of  judges  as  to  terms.  In  case  the  judges  of  any 
district  are  unable  to  agree  as  to  the  manner  and  time  of  holding  terms  of  court, 
or  as  to  the  counties  in  which  they  shall  severally  sit,  they  shall  refer  the  matter 
to  the  chief  justice  of  the  supreme  court,  who  shall  detcmiine  the  same. 

Iowa,  McCtain's  An.  C.  i  287. 

679.  Judge  sitting  in  another  district.  .Vny  district  judge  may  hold 
a  district  court  in  any  county  at  the  request  of  tlie  judge  of  the  district,  and 
upon  the  request  of  the  governor,  it  shall  be  his  duty  to  do  so ;  and  in  either  case 
the  judge  holding  the  court  shall  have  the  same  power  as  the  judge  thereof. 

By  request  of  another  judge  or  the  governor,  Con.  art.  8.  sec.  5, 

680.  Ex  parte  applications  from  other  districts.  A  judge  of  the 
district  court  may,  in  his  own  district,  hear  any  ex  parte  application  and  make 
any  order  concerning  the  same,  in  any  action  or  proceeding  pending  or  about  to 
be  commenced  in  another  judicial  distinct,  in  the  following  cases: 

1.  Upon  the  written  request  of  the  judge  of  the  district  in  which  the  action 
or  proceeding  is  at  the  time  pending  or  is  about  to  be  commenced. 

2.  When  it  shall  be  made  to  appear  by  aflidavit  to  the  satisfaction  of  such 
judge  that  the  judge  of  the  district  court  in  which  the  action  or  proceeding  is  at 
the  time  pending,  or  is  about  to  be  commenced,  is  alKient  from  his  district,  or  is 
incapacitated,  or  is  disqualified  to  act  tlierein ;  such  application  shall  be  made 
only  to  the  judge  of  an  adjoining  district. 

DbKiualificatiou  of  judge,  Con.  art.  8,  sec.  13. 

681 .  When  judgments  may  be  entered.  Judgments  and  orders  of  the 
<lij<trict  court  may  be  entered  either  in  term  time  or  vacation.    [C.  L.  §  3013. 

Applied,  Bii^l  V.  Hank,  9  U.  309;  34  P.  24!). 

382.  Powers  at  chambers.  The  judge  or  judges  of  the  district  ronrt 
may,  at  chambers,  issue,  hear,  and  determine  writs  of  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  prohibition,  and  other  original  and  remedial 
writs,  and  grant  all  orders  and  writs  which  are  usually  granted  in  the  first 
instance  upon  ex  parte  application,  and  hear  and  dispose  of  such  order  aud 
writ.s.  and  of  motions  for  new  trials;  and  may  also,  at  chambers,  make  anywder, 
iseae  any  pi-ocess,  and  heai*  and  determine  any  matter  necessary  in  the  exercise 
fjf  the  powers  of  the  court,  in  matters  of  pi*obate,  or  any  action  or  proceeding 
pro\-ided  by  law.    [C.  L.  3()44>^ 

Mont.  C.  Civ.  P.  g  171*. 

Juiwdietiou.  (;on.  art.  8,  aecs.  7,  !);  art.  ^4,  hvk.  !).    Powerw  of  judnv  out  of  court,  i  712. 

683.  Stipulation  to  hold  court  at  unusual  place.  The  parties  to  an 
action  or  special  proceeding,  in  a  court  of  i-ecord,  may.  with  the  consent  of  the 
judge  who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
i»  tried,  or  heard  and  determineil,  elsewhere  than  at  the  place  appointed  for 
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holding  said  court.    The  stipalatiou  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  derk.    [C.  L.  §§  3045-6. 

684.  Judge  pro  tempore.  Any  cause  pending  in  a  district  court  may 
be  tried  lt>y  a  judge  pro  tempore,  who  shall  be  a  member  of  the  bar  of  tiie  supreme 
court  of  the  state.    ['96,  p.  94. 

Judge  pro  tempore,  Con.  art.  8,  sec  5. 

685.  Id.  Appointment.  Powers.  Whenever  all  the  parties  to  any 
cause  pending  in  a  district  court  or  their  attorneys  of  record  shall  enter  into  a 
written  stipulation  appointing  a  judge  pro  tempore  for  the  trial  of  the  cause,  and 
the  person  appointed  shall  take  and  sutecribe  an  oath  to  faithfully  try  and  deter- 
mine the  issues  joined  between  the  party  or  parties  plaintiff,  naming  them,  and 
the  party  or  parties  defendant,  naming  them,  and  any  other  parties,  if  such  there 
be,  naming  them,  it  shall  be  the  duty  of  the  clerk  of  the  court  in  which  such 
action  is  pending  to  attach  together  said  stipulation  and  oath  and  to  place  thran 
on  file  and  also  to  record  them  at  length  upon  the  minutes  of  the  court;  where- 
upon the  person  appointed  shall  be  vested  with  the  same  power  and  authority 
and  shall  be  charged  with  the  same  duties  as  to  the  cause  in  and  as  to  which  he 
is  appointed  as  though  he  were  the  i^ularly  elected  and  qualified  judge  of  the 
district  court;  provided,  that  parties  may,  by  the  terms  of  their  stipulation,  limit 
the  power  of  the  judge  pro  tempore  to  the  trial  and  determination  of  any  speci- 
fied issue  or  issues,  either  of  law  or  fact,  and  in  such  case,  the  oath  of  the  pwson 
appointed  shall  correspond  to  the  terms  of  the  stipulation.    ['96,  p.  94. 

686.  id.   Compensation.   Judges  pro  tempore  shall  serve  without  oom-  - 
pensation  from  any  pnbUc  treasury,  but  it  shall  be  lawful  for  the  parties  to  agree 
upon  and  express  in  their  written  stipulation  any  mode  or  amount  of  compensa- 
tion, together  with  any  further  agreement  as  to  the  taxing  of  the  same  as  costs. 
['96,  p.  94. 


CHAPTER  4. 

JUSTICES'  COURTS. 

687.  Place  of  residence  and  of  holding  court.  Every  justice  of  the 
peace  shall  reside  in  and  shall  hold  a  justice's  court  in  the  precinct  or  city  for 
which  he  is  elected;  provided,  that  where  more  than  one  precinct  is  embraced 
within  the  limits  of  any  incorporated  city  or  town,  the  justices  of  the  peace  of 
such  precincts  may  hold  court  at  any  place  within  their  respective  cities  or  towns. 
[C.  L.  §§  3019*,  3042*;  '97,  p.  263. 

688.  Civil  jurisdiction.  The  justice'  courts  shall  have  civil  jurisdiction 
within  thdr  respective  precincts  or  cities: 

1.  In  actions  arising  on  contract  for  the  recovery  of  money  only,  if  the  sum 
claimed  is  less  than  thi-ee  hundred  dollars. 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for  taking  or  detain- 
ing personal  property,  or  for  an  injuiy  to  real  pn>perty  where  no  issue  is  raised 
by  the  answer  involving  the  plaintiff's  title  to  or  possession  of  the  same,  if  the 
damages  claimed  be  less  than  three  hundred  doUai's. 

3.  In  actions  for  a  fine,  penalty,  or  forfeiture,  less  than  three  hundred  dol- 
lars, given  by  statute  or  by  tiie  ordinances  of  an  incorporated  city,  where  no  issue 
is  raised  by  the  answer  involving  the  legality  of  any  tax,  impost,  assrasment,  toll, 
or  municipal  fine. 

4.  In  actions  upon  bonds  or  undertakings  conditioned  for  the  payment  of 
money,  if  the  sum  claimed  is  less  than  three  hundred  doUai-s,  though  the  penal^* 
may  exceed  that  sum.  AVhen  the  payments  are  to  be  made  by  instahnenta,  an 
action  may  be  brought  for  each  instfdment  as  it  becomes  due. 


Digitized  by 


COURTS— DISQUALIFICATION  OF  JUDGES.  235 

5.  In  actions  to  recover  the  poBsession  of  personal  propertrjr,  when  the  value 
of  sach  property  is  leas  than  three  hundred  dollars. 

6.  To  take  and  enter  judgment  on  the  confession  of  a  defendant,  when,  the 
amount  confessed  is  less  than  three  hundred  dollars.    [C.  L.  §  3020*. 

Jniudiction,  etc..  Con,  art.  6,  sec  B.    JurJrtdic-  warrant  his  conclusion.    Marks  t.  Sullivan,  B  U. 

tiooofeitrjiistiee  under  city  ordioaDces.   ^238.  12;  S3  P.  2S4.  A  justice  of  the  peace  cannot 

ABtboritjr  to  impose  a  ftne  in  any  snm  less  than  Include  in  his  judgment  interest  on  the  gum 

thrtfl  honued  doilais  and  an  imprisonment  for  a  claimed  from  ^e  time  the  unit  waa  brought,  if  it 

term  not  exceeding  six  monthg,  is  in  excess  of  the  makes  the  total  amount  of  the  judgment  exceed 

jiniedietion  which  the  legislature  could  confer  on  $300;  but  the  allowance  of  such  interest  does  not 

jutioes  of  the  pmoe  under  the  organic  act.   Peo-  deprive  him  of  original  j  urisdiction  so  as  to  make 

lel.  Tesrian.  t.  Spiera,  4  U.  S8B;  11  P.  000.  the  judgment  void  and  unappealable.  Ou  appeal 

hgialature  of  tho  territory  could  confer  on  of  snch  judgment  the  district  court  may  allow 

jnstioes  of  the  peace  no  jurisdiction  in  criminal  interest  on  the  sum  claimed,^m  the  time  the  suit  is 

noes,  except  that  usually  exercised  by  such  jus-  brought,  though  the  judgment,  on  account  of  such 

tices  of  the  peace  at  the  cUte  of  the  passage  of  the  allowance,  exceeds  the  amount  fur  which  the  jus- 

grganic  act  Id.    Justices  of  tho  peace,  under  the  tice  could  have  rendered  Judgment.  HcCormick 

rtiitntes  of  the  territory,  have  juriadiction  to  try  Har.  Machine  Company  v.  Marchant,  11  U.  68;  89 

an  offender  charged  with  the  crime  of  battery.  P.  463. 

Orerraling  Tearian  v.  Spiers,  4  U.  386.    People  Jurisdiction  of  city  justice  is  co-extensive  with 

*.  Dtnglan.  5  U.  288;  14  P.  801.   A  justice  of  the  city.    Saunders  v.  Sioux  City  N.  Co.,  6  U.  481;  24 

pnee  acting  wiihin  lus  juriadiction  is  notliable  for  P.  5S2. 
miatakeB  of  judgment,  although  the  fhota  do  not 

689.  Concurrent  jurisdiction.  The  justices'  courts  shall  have  concur- 
rent jurisdiction  with  the  district  courts  within  tiieir  respective  precincts  and 
cities: 

1 .  In  actions  of  forcible  enisry,  forcible  detainer,  or  unlawful  detainer,  where 
the  whole  amount  of  the  rent  uid  damages  claimed  ia  less  than  three  hundred 
dollara. 

2.  In  actions  to  enforce  and  foreclose  liens  cm  personal  property,  where  the 
amoant  of  the  liens  and  the  value  of  the  property  are  each  less  than  three  hun- 
dred dollars.    [C.  L.  §  3021. 

QBeatimiB  of  poneflntm  of  real  property  xoKf  be  or  detainer  aetiona.  Hyndman  v.  Stowo,  9  U.  28; 
abdicated  by  Juatices  of  peace  in  fordble  entry     33  P.  iS7. 

090.  Process  to  any  part  of  county.  Mesne  and  final  process  ot 
justices'  courts  may  be  issued  to  any  part  of  the  county  in  which  they  are  held. 
[C.  L.  §  3022. 

691.  Criminal  jurisdiction.  Justices'  courts  have  jurisdiction  of  the 
following  public  offenses  committed  within  the  respective  counties  in  which 
snich  courts  are  established : 

1.  Petit  larceny. 

2.  Assault  or  lottery  not  charged  to  have  been  committed  upon  a  public 
oflBcer  in  the  discharge  of  his  duties,  or  to  have  been  committed  with  such  intent 
as  to  render  the  act  a  felony. 

3.  Breaches  of  the  peace,  committing  a  wilful  injury  to  property,  and  all 
misdemeanors  punishable  by  a  fine  less  than  three  hundred  dolliu^,  or  by  impris- 
onment in  the  county  jail  or  city  prison  not  exceeding  six  months,  or  by  both 
such  fine  and  impiisoiunent.    [C.  L.  §  3023*. 


CHAPTER  5. 


DISQUALIFICATION  OF  JUDGES. 

692.  When  disqualified.  Except  by  consent  of  all  parties,  no  justice, 
judge,  nor  justice  of  the  peace  shall  sit  or  act  as  such  in  any  action  or  proceeding : 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested. 

2.  When  he  is  related  to  either  party  by  consanguinity  or  affinity  within  the 
third  degree,  computed  according  to  the  rules  of  law. 

3.  When  he  hail  been  attorney  or  counsel  for  either  party  in  the  action  or 
proceeding.    But  the  provisions  of  this  section  shall  not  apply  to  the  arrangement 
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of  the  calendar  or  the  r^ulation  of  the  order  of  buBmess,  nor  to  the  power  of 
transferring  the  action  or  proceeding,  to  some  other  court    [C.  L.  §  3047*. 

Disqualification  of  judge,  Con.  art.  8,  sec.  13. 

693.  Acting  as  attorney.  A  juetice  of  the  supreme  court,  or  judge  of 
the  district  court,  cannot  act  as  an  attorney  or  counsel  in  the  court  of  which  he 
is  a  judge  or  in  any  other  court  except  in  an  action  or  proceeding  to  which  he  is 
a  party  on  the  record.    [C.  L.  §  3049*. 

694.  Judge's  partner  acting  as  attorney.  No  judge  or  other  jndiciia 
officer  sh^  have  a  partner  acting  as  attorney  or  counsel  in  any  court  of  this  state. 
[C.  L.  §  3050. 


695.  Sittings  public.    The  sittings  of  every  court  of  justice  are  public, 
except  as  provided  in  the  next  section.    [C.  L.  §  3024. 

Bight  to  a  speedy  public  trial,  Cou.  art.  1,  Bee.  12. 

696.  Id.  Eixceptions.  In  an  action  for  divorce,  criminal  conv^^tion, 
seduction,  abortion,  rape,  or  assault  with  intent  to  commit  rape,  the  court  may, 

in  its  discretion  exclude  all  persons  who  are  not  directly  interested  therein,  except 
jui-ors,  witnesses,  and  officers  of  the  court;  provided,  that  in  any  cause  the  court 
may,  in  its  discretion,  during  the  examination  of  a  witness,  exclude  any  and  all 
other  witnesses  in  the  cause.    [C.  L.  §  3025*. 

697.  Powers  of  courts  respecting  conduct  of  proceedings.  Every 
couiii  has  power : 

1.  To  pre8er\'e  and  enforce  order  in  its  immediate  presence. 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before  a  person  or  per- 
sons empowered  to  conduct  a  judicial  investigation  under  its  authority. 

3.  To  provide  for  the  orderty  conduct  of  proceedings  before  it,  or  its  officers. 

4.  To  compel  obedience  to  its  judgments,  orders,  and  process,  and  to  the 
orders  of  a  judge  out  of  court,  in  an  action  or  proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its  ministerial  offi- 
cers, and  of  all  other  persons  in  any  manner  connect-ed  with  a  judicial  proceeding 
before  it,  in  every  matter  pertaining  thereto. 

6.  To  compel  the  attendance  of  persons  to  testify  in  an  action  or  proceeding 
pending  therein,  in  the  cases  and  manner  provided  by  law. 

7.  To  administer  oatlis  in  an  action  or  proceeding  pending  therein,  and  in 
all  other  cases  where  it  may  be  nece^sarj'  in  the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders  so  as  to  make  them  con- 
foi*mabIe  to  law  and  justice. 

9.  To  devise  and  make  new  process  and  forms  of  pi-oceedings  conaistent 
with  law,  necessarj'  to  carrj-  into  effect  the  powers  and  jurisdiction  possessed  by 


CoutemptB  gencnlly,  U  3U5H-337:t. 

698.  Rules  of  court.  E\  cry  (."ourt  of  recoixl  may  make  rules,  not  incon- 
sistent with  the  laws  of  tliis  wtate,  for  its  own  government  and  the  government  of 
its  officers;  but  such  rules  uuiHt  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  for  services.    [('.  h.  §  3027. 

699.  Id.   Time  of  taking  efip&ct.   The  rules  adopted  by  any  court  take 

effect  thirty  days  after  their  publication.    [('.  L.  §  3028. 

700.  When  courts  may  sit.  Courts  of  justice  may  be  held  and  judicial 
business  transacted  on  auv  day,  except  as  provided  in  the  next  section.  \X.\  I^. 
§  3029. 

Court  <^ii  for  every  purpose  co&uecti'd  with  the  cause  when  Jury  ia  out,  3  SIGO. 


CHAPTER  6. 


GENERAL  PROVISIONS. 


it.    [C.  L.  §  3026. 


COURT&— GENERAL  PKOVISIOXS. 


237 


701.  Id.  What  business  m&y  be  transacted  on  holidays.  No  court 
cao  be  opened  nor  can  any  judicial  banness  be  transacted  on  Sunday,  on  any  day 
OD  whj<*h  a  general  election  is  held,  or  on  any  legal  holiday,  except  for  the 
following  purposes : 

1.  To  give  npon  their  request,  instructions  to  a  jury  when  deliberating  on 
their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  jurj-. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crinunal  action,  or  in 
a  proceeding  of  a  criminal  nature;  provided,  that  in  civil  causes  orders  of  arrest 
may  be  made  and  executed;  writs  of  habeas  corpus  and  attachment,  executions, 
injunctions,  and  writs  of  prohibition  may  be  issued  and  served ;  proceedings  to 
recover  possession  of  personal  property*  may  be  had,  tuid  suits  and  processefl  for 
obtaining  any  such  writs  and  proceedings  may  be  instituted,  issued,  and  served, 
on  any  day.    [C.  L.  §  3030*. 

702.  Id.  When  appointed  time  of  holding  court  f^Us  on  holiday. 
If  any  of  the  days  mentioned  in  the  last  section  happen  to  be  the  day  appointed 
iw  thft  holding  of  a  court,  or  to  which  it  is  adjourned,  it  is  deemed  appointed  for, 
or  adjoomed  to  the  next  day.    [C.  L.  g  3031. 

703.  Adjournment  in  absence  of  judge.  If  no  judge  attend  on  the 
day  appointed  for  the  holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  nmy 
have  been  adjourned,  before  noon,  the  clerk  shall  make  an  entry  thereof  in  his 
record,  and  the  sheriff  or  clerk  must  adjourn  the  court  until  the  next  day  at  ten 
o'clock  a.  m.;  and  if  no  judge  attend  on  that  day  before  noon,  the  sheriff  or  clerk 
must  adjourn  the  court  imtil  the  following  day  at  the  same  hour,  and  so  on  foom 
day  to  day  for  one  week,  unless  the  judge,  by  written  order  or  tel^pwn,  directs 
it  to  be  adjourned  to  some  day  Gertain,  fixed  in  said  order  or  telegram,  in  which 
esse  it  shall  foe  so  adjourned.    [C.  L.  §  3032*. 

704.  Id.  If  no  judge  attend  for  one  week,  and  no  written  order  or  tele- 
gram is  received  adjourning  court,  the  sheriff  or  clerk  shall  adjourn  the  sesslou 
until  the  time  appointed  for  the  holding  of  the  next  re^lar  session.    [0.  L. 

§  3033. 

705.  Effect  of  foilure  of  term  or  adjournment.  AVhen  a  term  of 
court  fails,  or  is  adjourned,  or  the  time  or  place  of  holding  the  same  is  changed, 
aa  prescribed  in  this  chapter,  an  action,  special  proceeding,  writ,  process, 
rec(^:nizance,  or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard  or 
tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void  thereby;  but 
all  persons  are  bound  to  appear  and  all  proceedings  must  be  had,  at  the  time 
and  place  to  which  the  term  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next 
term,  with  like  effect  as  if  the  term  was  held  as  originally  appointed.    [C.  L. 

706.  Expiration  of  term  during  trial.  Where  the  trial  or  hearing  of 
an  issue  of  fact,  joined  in  an  action  or  special  pro(«eding,  civil  or  criminal,  has 
been  commenced  at  a  term  of  a  court  of  record,  it  may.  notwithstanding  the 
expiration  of  the  time  appointed  for  the  term  to  continue,  be  continued  to 
the  completion  thereof;  including,  if  the  cause  is  tried  by  a  jury,  all  proceedings 
taken  therein  until  the  a<!tual  discharge  of  the  jury;  or,  if  it  is  tried  by  the  court 
without  a  jury,  until  it  is  finally  submitted  for  a  decision  upon  the  merits. 

Vmeuicy  ot  failUTe  of  term  not  to  affect  proceediiiK,  §  717. 

707.  Changing  place  of  holding  court  in  certain  cases.  The 
judge  or  judges  authorized  to  hold  or  preside  at  a  court  appointed  to  1)e  held  in 
a  wjuuty,  city,  or  town,  may,  by  an  order  filed  with  the  clerk,  and  i>ublislied  as 
he  <ir  they  may  prescribe,  direct  that  the  tiourt  may  be  held  or  continued  at  any 
other  place  in  the  city,  town,  or  county,  than  that  apjwinted.  when  war.  insur- 
rection, pestilence,  or  other  public  calamity,  or  danger  thereof,  or  the  destruction 
•tr  danger  of  the  building  appointed  for  holding  court,  may  render  it  necessary. 
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and  may,  in.  the  eame  mfumer,  revoke  the  order,  and  in  hie  or  their  diacretacm, 
appoint  another  place  in  the  same  csity,  town,  or  county  for  holding  court.   [C.  L. 

§  3036. 

l^e  in  votv  tor  state  offlcers  named,  legislature  to  elect,  Cou.  art.  T,  aec.  2. 

708.  If  suitable  rooms  be  not  provided.  If  suitable  rooms  for  hold- 
ing the  district  court  and  chamb^  of  the  judge  of  said  court,  be  not  provided  in 

the  place  or  places  appointed  for  holding  said  court  in  any  county,  by  the  board 
of  county  commissioners  thereof,  together  with  attendants,  furniture,  lights,  and 
stationery,  sufficient  for  the  transaction  of  business,  the  court  or  the  judge 
thereof,  may  direct  the  sheriff  of  the  county  to  provide  such  rooms,  attendwitB, 
furniture,  fuel,  lights,  and  stationery;  and  the  expenses  incurred,  certified  by 
the  judge  to  be  correct,  are  a  chai^  against  the  county  treasury,  and  muE^  be 
paid  out  of  the  general  fund  theroof.    [C.  L.  §  3038*. 

709.  What  courts  have  seals.   Each  of  the  following  courts  has  a  seal: 

1.  The  supreme  court. 

2.  The  district  courts.    [0.  L.  §  3039*. 

Seal,  Con.  art.  8,  sec.  17.  • 

710.  Olerk  keeps  seal.   The  clerk  of  the  court  must  keep  the  seat 

thereof.    [C.  L.  §  3040.  • 

71 1.  When  seal  affixed.   The  seal  of  the  court  need  not  be  affixed  to 
any  proceeding  therein,  or  document,  except: 

1 .  To  a  writ. 

2.  To  a  certificate  of  the  probate  of  awill,  orof  appointmentof  an  executor, 
administrator,  or  guardian. 

3.  To  the  authenticatiou  of  a  copy  of  a  record  or  other  proceeding  of  a 
court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document  on  file  in  the  office  of 
the  clerk.    [C.  L.  §  3041. 

712.  Powers  of  judge  out  of  court.  A  judge  may  exercise,  out  of 
court,  all  the  powers  expressly  conferred  upon  a  judge  as  contradistingiushed 
from  the  court.    [G.  L.  §  3051. 

Powerfi  of  district  J  udgen  at  chambers,  §  682. 

713.  Powers  of  judicial  officers  as  to  conduct  of  proceedings. 

Every  judicial  officer  has  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  and  in  pro- 
ceedings before  him,  when  he  is  engaged  in  the  performance  of  official  duty. 

2.  To  compel  obedience  to  his  lawful  orders  as  provided  by  law. 

3.  To  compel  the  attwdance  of  persons  to  testify  in  a  proceeding  before 
him,  in  the  cases  and  manner  provided  by  law. 

4.  To  administer  oaths  to  peraons  in  a  proceeding  pending  before  him.  and 
in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  his  powers 
and  duties.    [C.  L.  §  3052*. 

714.  Id.  Contempt.  For  the  effectual  exercise  of  the  powers  conferred 
by  the  last  preceding  section,  a  judicial  officer  may  punish  for  contempt  in  the 
cases  provided  by  law.    [C.  L.  ^  3053*. 

715.  Subsequent  application  to  another  judge.  If  an  application 
for  an  order,  made  to  a  judge  of  the  court  in  which  the  action  or  proceeding  ift 
pending,  is  refused  in  whole  or  in  i)ai't,  or  is  granted  conditionally,  no  subse- 
quent application  for  the  same  order  can  be  made  to  any  other  judge,  except  of  a 
higher  court.;  but  nothing  in  this  section  applies  to  motions  refused  for  any 
informalit\'  in  the  papers  or  proceeding  necessary  to  obtain  the  order,  or  to 
motions  refused,  with  liberty'  to  renew  the  same.    [C.  L.  §  3055, 

716.  Id.  Oontempt.  A  violation  of  the  last  preceding  section  may  be 
punished  as  a  contempt,  and  an  order  made  contrary  thereto  may  be  revoked  by 
the  judge  who  made  it.  or  vacated  by  a  judge  of  the  court  in  which  the  action  or 
proceeding  is  pending.    [C.  L.  S  3050. 
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717.  Proceedings  not  affected  by  vacancy.  No  proceeding  in  any 
cuurt  of  justice,  in  an  action  or  special  proceeding  pending  therein,  is  affected  by 
a  vacancy-  in  the  office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a  term 
thereof.    [C.  L.  §  3057. 

Ending  of  term  daring  trial,  efibct,  g  706. 

718.  English  language  used.  Every  written  proceeding  in  a  court  of 
jastice  in  this  state  shall  be  in  the  English  language,  and  judicial  proceedings 
^11  be  conducted,  preserved,  and  published  in  no  other.    [C.  L.  §  3058. 

719.  Abbreviations.  Numbers.  Such  abbreviations  as  are  in  common 
nae  may  be  used,  and  numbers  may  be  expressed  by  figures  or  numerals  in  the 
ciuttomary  manner.    [C.  L.  §  3059. 

720.  When  jurisdiction  given,  means  to  enforce  implied.  When 
jarisdiction  is,  by  statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given ;  and  in  the  exercise  of  the  juris-  / 
diction,  if  the  course  of  proceeding  be  not  specifically  pointed  out  by  statute,  any 
mutable  process  or  mode  of  proceeding  may  be  adopted  which  may  appear  most 
wnformable  to  the  spirit  of  the  statute  or  of  the  codes  of  procedure.  [G.  L.  J 
§3060. 

Writs  necenmry  to  carry  Jadgment  into  effbct  may  be  issued,  Con.  art.  8,  aeca.  4, 7. 
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721.  District  judge  may  employ.  The  judge  of  a  district  court  may 
empl(^  imd  contract  with  a  Bten(^^pher  to  report  the  proceedings  of  such  coort, 
in  tiie  manner  and  under  the  limitations  hereinafter  provided.  In  districts  where 
there  are  two  or  more  judges,  each  judge  thereof  may  employ  and  contract  with 
a  stenographer.    ['96,  p.  230. 

722.  Contracts.  Duties  and  compensation.  The  judge  of  such  dis- 
trict court  may  make  a  written  contract  with  a  competent  person  quaUfied  to 
report  st^c^raphically  the  proceedings  of  the  court.  Said  contract  shall  expressly 
provide  that  the  stenographer  shall  attend  all  sittings  of  the  court,  take  full  steno- 
graphic notes  of  the  testimony  and  of  all  proceedings  given  or  had  thereat,  except 
when  the  judge  dispenses  with  his  sra^ces  in  a  particular  canse,  or  with  respect 
to  a  portion  of  the  proceedings  thereof :  that  the  stent^rapher  shall  file  with  the 
clerk,  forthwith,  the  original  stenographic  notes  taken  at  the  trial  or  hearing  so 
required  to  be  taken ;  that  all  objections  ma<le  to  the  rulings,  decisions,  and 
opinions  of  the  court,  and  the  exceptions  taken  during  the  trial  or  hearing,  shall 
be  written  out  at  length,  or  typewritten  by  the  stenographer,  and  filed  with  the 
derk  forthwith  after  the  close  of  the  trial  or  hearing,  if  required  b^  either  part)' 
to  the  action ;  that  the  stenographer  shall  furnish  upon  request,  with  all  reason- 
able diligence,  to  the  defendimt  in  a  criminid  cause,  or  a  party  or  his  attorney  in 
a  civil  cause  in  which  he  has  attended  the  trial  or  hearing,  a  copy  written  out  at 
length  or  in  narrative  form  from  his  stenograpliic  notes  of  the  testimony  and  pro- 
<wding8,  or  a  part  thereof,  upon  the  trial  or  hearing,  upon  paj'ment  by  the 
person  requiring  the  same  of  such  fees  as  shall  be  providetl  in  said  contract.  Such 
contract  t^iall  also  expressly  provide  that  the  compensation  of  such  stenographer 
shall  be  at  a  certain  rate  per  day,  while  actually  engaged  in  reporting  tlie  pro- 
ceedings of  the  court,  which  sh^l  not  exceed  the  sum  of  eight  doll^,  and  for  the 
compensation  of  sack  sten<^rapher  for  transcribing  into  longhand  or  typewriting 
his  stenographic  notes  of  the  tffltimony  and  proceedings,  or  a  part  thereof,  which 
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shall  not  exceed  the  aum  of  eight  cents  per  folio  for  copy  written  out  at  length, 
or  ten  cents  per  folio,  written  out  in  narrative  form ;  and  uot  to  exceed  two  cents 
per  folio  for  additionaL  copiea,  when  furnished  to  the  same  party  ordering  the 
original,  whether  written  out  at  length  or  in  nturative  form,  not  exceeding  two 
such  additional  copies.  Such  contract  shall  farther  provide  that  the  Baid  Btfflio^ 
rapher  nhall  hold  his  employment  at  the  pleasure  of  the  judge  of  the  court 
appointing  him,  or  his  successor,  and  may  also  provide  that  said  stenographer 
shall  be  paid  not  to  exceed  ten  cents  per  mile  for  each  mile  actually  traveled  by 
hini  in  performance  of  his  part  of  said  contract,  and  the  amount  thereof  shall  be 
certified  by  the  court  to  the  state  auditor,  who  shall  draw  his  warrant  upon  the 
state  treasurer  for  the  amount  so  certified,  and  the  same  shall  be  paid  out  of 
tlie  state  treasury.  Such  contract  may  contain  such  other  stipulations  and  con- 
ditions as  may  be  agreed  upon  by  the  sfud  judge  and  the  said  stenographer.  ['96. 
pp.  230-1. 

723.  Assistant.  The  stenographer  may,  when  necessary,  with  the  consent 
of  the  court,  employ  an  assistant,  who  shall  receive  the  same  compensation  as 
the  stenographer,  and  whose  minute,  transcripts,  and  certificates  shall  have  force 
and  effect  as  though  made  by  the  official  stenographer. 

724.  Transcript.  The  objections  and  exceptions  to  the  ruUngs,  decisions, 
and  opinions  of  the  court,  which  shall  be  written  out  by  the  stent^^pher  and 
filed  with  the  clerk,  as  provided  in  said  contract,  may  be  settled  theret^ter  in  a 
bill  of  exceptions.    ['96,  p.  231. 

726.  Transcript  prima  focie  evidence.  The  report  of  the  stenographer 
so  employed,  when  written  out  in  longhand  writing,  or  typewritten,  and  certifi^ 
by  him  as  being  a  correct  transcript  of  the  testimony  and  proceedings  in  the  case, 
is  prima  facie  a  correct  statement  of  such  testimony  and  proceedings.  ['96,  p.  231. 

726.  Bond.  Before  any  stenographer  so  employed  shall  enter  upon  the 
discharge  of  his  duties  under  the  said  contract,  he  shall  give  a  bond  with  sufficient 
Buretj',  conditioned  for  the  faithful  performance  of  said  contract,  in  the  sum  of 
twenty-five  hundred  dollars,  or  such  further  sum  as  the  judge  shall  fix.  Said 
bond  shall  run  to  the  judge  in  his  official  capacity,  but  an  action  thereon  may  be 
maintained  by  any  person  whose  rights  are  ^ected  by  the  failure  of  the  stent^- 
rapher  to  perform  any  condition  of  the  said  contract.    ['96,  p.  231. 

727.  Fees.  In  all  civil  cases,  the  per  diem  of  the  stenographer  provided 
in  said  contract  shall  be  paid  daily  in  advance  by  the  party  who  requests  the 
services  of  such  stenographer,  and  shall  be  taxed  up  by  the  clerk  of  the  court  as 
costs.  In  case  of  the  failure  of  the  jury  to  agree,  the  plaintiff  must  pay  the 
stenqgi'apher's  fees  for  time  employed,  and  transcripts  ordered  by  the  plaintiff 
which  have  accrued  up  to.the  time  of  the  discharge  of  the  jury.  In  cases  where 
a  transcript  has  been  ordered  by  the  court,  the  fees  for  transcribing  must  be 
paid  by  the  respective  parties  to  the  action  or  proceeding,  in  equal  proportion,  or 
by  such  of  them  and  in  such  proportion  as  the  court  in  its  discretion  may  ortler ; 
and  no  judgment  or  verdict  shall  be  entered,  except  the  (lourt  sliall  otherwise 
order,  until  the  stenographer's  fees  are  paid,  or  a  sum  equivalent  thereto  depos- 
ited with  the  clerk  of  the  court  therefor.  In  no  ease  shall  a  transcript  be  taxed 
as  costa  unle*«  ordered  cither  by  the  plaintiff  or  defendant,  or  by  the  coui-t ;  nor 
shall  the  stenographer  be  required  in  any  civil  case  to  transcribe  his  notes  until 
the  fees  therefor  lie  tendered  him,  or  a  sufiicent  amount  to  cover  the  same  be 
deposited  in  court  for  that  purpose.  The  party  ordering  the  stenographer  to 
transcribe  any  portion  of  the  testimony  or  proceedings  must  pay  the  fees  to  the 
stenographer  therefor.  If  the  defendant  in  a  criminal  case  desires  to  have 
the  stenographer  transcn-ibe  his  notes  taken  on  the  trial,  he  must  pay  the  stenog- 
rapher's fees  therefor,  or  deiwsit  a  sum  e(iuivalent  thereto  with  the  clerk  of  the 
<*ourt  therefor,  or  the  court'  must  refuse  to  order  the  stenographer  to  tranBcril>e 
his  notes;  provided,  that  if  it  appear  by  affidavit  made  by  the  defendant  in  person, 
that  said  defendant  is  inipe<!unious  ajid  unable  to  pay  the  stenc^rapher's  feen  for 
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transcribing  his  notes,  and  that  a  transcript  of  the  same  is  necessary  in  perfecting 
m  appeal  on  behalf  of  the  defendant,  and  said  facts  are  not  suGcessfuUy  contro- 
verted by  the  county  attorney  or  by  affidavit  of  some  person  cognizant  of  the 
fictH,  the  court  may  issue  an  order  dii-eoting  that  the  stenographer  transcribe  his 
notes  taken  on  the  trial  of  the  defendant,  or  so  much  thereof  as  the  court  may 
deem  neceasarj',  at  the  cost  of  the  state.  In  criminal  cases,  when  the  proceed- 
ings have  been  taken  down  or  transcribed  upon  the  order  of  the  court  the  fees  of 
the  stenographer  shall  be  certified  by  the  coxirt  to  the  state  auditor,  who  shall 
draw  his  warrant  upon  the  state  treasurer  for  the  amount  so  certified,  and  the 
suae  shall  be  paid  out  of  tlie  state  b«a8ury.    ['96,  p.  232^. 

Vbere  two  fiiU  dars'  time  wan  allowed  the  court  does  not  show  cleul7  the  oambeT  of  hours  the 
iteDognpher,  the  Tefosal  of  the  court  to  retax  costs  Htenognpher  was  entplwed.  Andreson  v.  Ogden 
will  not  be  disturbed  on  appeal  where  the  record     Depot  Co.,  7  U.  306;  28  P.  1110. 

728.   Id.   Judge  or  state  not  liable  fbr.   N^either  the  judge  employing 
fmd  contracting  with  such  stenc^apher  nor  the  state  or  any  department  thereof, 
shall  be  liable  to  the  stenographer  for  any  compensation,  fee,  or  mileage,  except  as 
provided  in  sections  seven  hundred  and  twen^-two  and  seven  hundred  and^ 
twenty-seven.    [*96.  p.  232. 
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729.  Impure  milk.  Penalty.  Every  person  who  shall  sell  or  offer  for 
eale.  or  famish,  or  deliver,  or  have  in  his  possession  witli  intent  to  sell,  offer 
for  sale,  furnish,  or  deliver,  as  pure,  wholesome,  and  unskimmed,  any  unmer- 
rhantable,  adulterated,  impure,  or  unwholesome  milk,  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  one  himdred 
dollars  for  each  and  everj-  offense.    ['96,  p.  164. 

730.  Id.  Proof.  In  all  prosecutions  or  other  proceedings  under  this  oi* 
any  other  law  of  this  state  relating  to  the  sale  or  furnishing  of  milk,  if  it  shall  be 
proved  that  the  milk  sold,  offered  for  sale,  furnished,  delivered,  or  had  in  posses- 
.-don  with  intent  to  sell,  offer  for  sale,  furnish,  or  deliver  as  aforesaid,  as  pure, 
wholesome,  and  unskimmed,  has  been  adulterated  or  diluted  or  any  part  of  its 
cream  abstracted,  or  that  it  or  any  part  of  it  was  drawn  from  any  cow  within 
twenty  days  before  or  five  days  after  parturition,  or  frOm  any  cow  that  has  any 
disea^,  or  ulcer  or  other  running  sore,  then  and  in  either  case  the  said  milk  shall 
be  held  and  adjudged  to  have  been  unmerchantable  and  adulterated,  impui*e  or 
onwholeflome,  as  the  case  may  be.    ['96,  p.  164*. 

731.  Skimmed  milk.  Penalty.  No  person  shall  sell,  exchange,  deliver, 
or  have  in  his  custody  or  possession  with  intent  to  sell,  exchange,  or  deliver,  milk 
from  which  the  cream  or  any  part  thereof  has  been  removed,  unless  in  a  con- 
spicuom*  place  above  the  center  upon  the  outside  of  eveiy  vessel,  can,  or  pa<'kag(*, 
from  or  in  which  such  milk  is  sold,  the  words  '•  skimmed  milk"  are  distinctly 
marked  in  uncondensed  gothic.  lettei's,  each  not  less  than  one  inch  in  height. 
Such  fdcimmed  milk  shall  not  contain  less  than  nine  per  cent  of  milk  solids  exclu- 
sive of  fats.  Whoever  violates  the  provisions  of  this  section  shall  1h>  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than  ten  or 
more  than  one  hundred  dollars  for  each  and  every  offense.  pp.  l(i4->5. 

732.  Tests.  Pi-oof  of  adulterations  and  skimming  may  be  made  with  siieli 
i^tandard  tests  and  lactometers  as  are  used  to  determine  the  quality  of  milk,  or  by 
chemical  analysis.    ['96,  p.  165. 
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733.  Use  of  injurious  chemicals.  Every  pereon  who  shall  sell,  or  ofier 
for  sale,  cousigii,  or  have  in  his  poBsession  with  intent  to  sell,  any  milk,  cream, 
butter,  cheese,  or  other  dairy  products,  or  who  shall  deliver  to  aiiy  creamery  or 
cheese  factory,  milk  or  cream^  to  be  manufactured  into  butter  or  cheese  to  which 
boracic  acid,  or  salicylic  acid,  or  compounds  containing  them  or  other  chemicals 
injurious  to  health,  have  been  added,  shall  be  deemed  gxiilty  of  a  misdemeanor, 
and.  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  tiian  ten 
nor  more  than  one  hundred  dollars  for  eacli  and  every  offense.    ['96,  p.  165*. 

734.  Skimmed-milk  cheese.    No  person  shall  nuinufocture,  or  shall 

buy,  sell,  offer,  ship,  consign,  expose,  or  have  in  his  possession  for  sale,  any 
cheese  manufactured  from  or  by  the  use  of  skimmed  milk  to  which  there  has  been 
added  any  fat  which  is  foreign  to  such  milk.    ['96,  p.  165*. 

735.  Id.  Size.  No  person  shall  manufacture,  or  shall  buy,  sell,  offer, 
ship,  consign,  expose,  or  have  in  his  possession  for  sale,  within  this  state,  any 
skimmed  milk  cheese,  or  cheese  manufactured  from  milk  from  wliich  any  of  the 
fats  originally  contained  therein  have  been  removed,  except  such  cheese  be  not 
less  than  nine  nor  more  than  eleven  inches  in  diameter^  and  not  less  than  nine 
inches  in  height.    ['96,  p.  165*.  - 

736.  Imitation  butter.  Oleomargarine.  No  person  shall  render  or 
mannfocture,  sell,  ship,  consign,  offer  for  sale,  expose  for  sale,  take  orders  for 
the  future  delivery  of,  or  have  in  his  possession  with  intent  to  s^,  any  article, 
product,  or  compound  made  wholly  or  partly  out  of  any  fat,  oil,  or  oleaginous 
substance  or  compound  thereof,  not  produced  from  unadulterated  milk,  or  cream 
from  the  same,  and  without  the  admixture  or  addition  of  any  fat  foreign  to  said 
milk  or  cream,  which  shall  be  an  imitation  of  yellow  butter  produced  from  pure 
unadulterated  milk,  or  cream  of  the  same,  with  or  without  coloring  matter ;  pro- 
aided,  that  nothing  in  this  title  shall  be  construed  to  prohibit  the  manufacture  or 
sale  of  oleomargarine  in  a  separate  and  distinct  form  and  in  such  manner  as  will 
advise  the  consumer  of  its  real  character,  but  it  must  be  free  from  coloration  or 
ingredient  that  causes  it  to  look  like  butter,  and  free  from  any  word,  brand, 
or  marking,  either  upon  the  package  or  upon  any  wrapper  or  upon  the  contents  of 
the  same  which  would  in  anj-wise  tend  to  deceive  the  purchaser  or  consumer. 
['96,  pp.  16r>-«*. 

737.  Id.  Selling  as  butter.  It  shall  be  unlawful  for  any  pei'son  to  sell 
or  offer  for  sale  to  an}*  person  who  asks,  sends,  or  inquires  for  butter,  any  oleo* 
margarine,  butterine.  or  any  substance  made  in  imitation  or  semblance  of  pure 
butter  and  not  made  entirely  from  the  milk  of  cows,  with  or  without  coloring 
matter.    ['96,  p.  166*. 

738.  Id.   Exposing  same  for  sale.   Marking  packages.   It  shall 

be  unlawful  for  any  person  to  expose  for  sale  oleomargarine,  butterine,  or  any 
similar  substance  not  marked  and  distinguished  on  the  outside  of  each  tub,  pack- 
age, or  pairel  thereof  by  a  placard  with  the  word  "oleomansarine,"  or  "butter- 
ine." and  not  Itaving  also  upon  the  exposed  contents  of  every  open  tub,  package, 
or  parcel  thereof  a  (»nspicuous  placard  with  the  word  ''oleomargarine.*'  or 
"butterine,"'  such  placai-d  in  each  case  to  be  printetl  in  plain,  uncondensed  gothic 
letters,  not  less  than  one  inch  long,  and  to  contain  no  other  words  thereon,  f'96, 
p.  166*. 

739.  Id.  Placard.  It  shall  be  the  duty  of  eveiy  person  who  sells  oleo- 
margarine, butterine.  or  any  similar  substance  from  any  dwelling,  8t(jre,  office,  or 
public  mart,  to  have  conspicuously  posted  thei*eon  the  placard  or  sign,  in  letters 
not  less  tlian  foiu*  inches  in  length,  "oleomargarine  sold  here."  or  "butterine 

sold  here.''  Such  placards  sliall  be  approved  by  the  daiiy  and  food  inspector  of 
the  town  or  city,  or  if  tlierc  is  no  such  officer,  by  the  clerk  of  tlie  county,  eity 
recortier,  or  town  clerk.     ['9fi,  p.  106. 

740.  Id.    On  wagon.   It  shall  bo  unlawful  for  any  i>erson  to  peddle. 
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sell,  solicit  orders  for  the  future  delivery  of.  or  deliver,  from  any  cart,  wagon,  or 
other  vehicle,  oleomargarine,  butterine,  or  any  similar  substance,  without  having 
on  the  outside  of  both  sides  of  said  cart,  wagou,  or  other  vehicle  the  placard  in 
imcondensed  gothic  letters,  not  less  than  three  inches  in  length,  **oleomai^- 
rine or  "butterine."    ['96,  p.  166*. 

741.  Oleomargarine,  etc.,  in  hotels.  It  shall  be  onlawfnl  for  any 
penton  to  furnish  or  cause  to  be  fumiahed  in  any  hotel,  boarding  house,  restau- 
rant, or  at  any  lunch  counter,  oleomai^rine,  butterine,  or  any  similar  substance 
to  any  guest  or  patron  of  said  hotel,  boarding  house,  r^taurant,  or  lunch  counter, 
without  first  notifying  each  guest  or  patron  that  the  substance  so  furnished  is 
not  butter.    ['96,  pp.  166-7. 

742.  Penalties.  Any  person  who  shall  violate  any  of  the  provisions  of 
the  eight  preceding  sections  of  this  title  shidl  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  for  the  first  offense  by  a  fine  of 
not  le*8  than  twenty-five  dollars;  and  upon  conviction  of  any  subsequent  offense, 
shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars,  or  by  imprisonment  in 
the  county  jail  for  not  less  than  ten  days,  or  by  both  such  fine  and  imprison- 
ment, at  the  discretion  of  the  court.    ['96,  p.  167. 

743.  Pure  butter  and  cheese  to  be  used  in  public  institulionB. 

No  butter  or  cheese  not  made  wholly  and  directly  from  pure  milk  or  cream,  salt, 
&ad  harmless  coloring  matter  shall  be  used  in  any  of  the  charitable  or  penal  insti- 
tutions of  the  state.  Any  person  or  persons  violating  any  of  the  provisions  of 
this  section  shall,  upon  conviction  thereof,  be  fined  not  less  than  twenty-five  or 
more  than  fifty  dollars  for  the  first  offense,  or  for  each  subsequent  offense  not  less 
than  fifty  nor  more  than  one  hundred  dollars,  or  be  imprisoned  in  the  county 
jail  not  less  than  ten  or  more  than  sixty  days,  or  by  both  snch  fine  and  imprison- 
ment    ['96,  p.  167. 

744.  Search  warrants.  When  complaint  shall  be  made  on  oath  to  any 
magistrate  authorized  to  issue  warrants  in  criminal  cases  that  imitation  butter, 
or  imitation  cheese,  or  any  substance  designed  or  intended  to  be  used  as  a  aub- 
sttitute  for  butter  or  (cheese,  is  in  the  possession  or  under  the  control  of  any 
person  or  persons  contrary  to  the  provisions  of  the  law  of  this  state,  and  that  the 
complainant  believes  that  it  is  concealed  in  any  particular  warehouse,  store,  or 
refrigerator  for  mercantile  pnrposes,  the  mafgistrate,  if  he  be  satisfied  that  there 
is  cause  for  such  belief,  shall  issue  a  warrant  for  such  property.    ['96,  p.  167. 

When  search  warrant  mayiasue.  Con.  »rt.  1,  hcc.  14.    Search  wurraut  Kent^rally,  50B1-5L02. 

745.  Id.  Contents.  All  such  warrants  sliall  des<n-ibe  and  designate  the 
place  and  property  to  be  searched  for,  and  shall  be  directed  to  the  slieriff  of 
the  county  or  his  deputy,  or  to  any  constable  of  the  county,  mmmanding  such 
officer  to  search  the  house,  building,  store,  or  other  place  where  imitation  butter, 
or  imitation  cheese,  or  any  substance  designed  or  intended  to  be  used  as  imitation 
bu^r  or  cheese  for  which  he  is  requii-ed  to  sean^h,  is  believed  to  be  concealed, 
and  to  bring  such  property  when  found  and  the  person  or  persons  in  whose  pos- 
iKssion  the  same  shall  be  found  before  the  m^istrate  wlio  issued  the  warrant  oi> 
before  some  other  magistrate  or  court  having  cognizance  of  the  case.    ['96,  pp. 

746.  Id.   Seizure.   AnalysiB.   Oonflscation.    When  any  officer  in 

the  execution  of  a  search  warrant  under  the  provisioiiH  of  this  title  shall  find  any 
imitation  butter  or  cheese,  or  any  substfincc  designed  or  intended  to  be  used  as 
an  imitation  of  butter  or  cheese  and  for  which  a  seart'h  is  allowed  by  this  title,  all 
the  propertj-  so  seized  shall  be  safely  kept  by  the  direetion  of  the  court  or  ningis- 
trate.  so  long  as  shall  Ije  necessay  for  the  purpose  of  being  produced  an  eviilonce 
on  any  trial ;  provided,  that  it  shall  he  the  dutj'  of  the  offit;er  who  serves  a  seiu'ch 
warrant  issued  for  imitation  butter  or  imitation  cheese  or  any  8ubstan(?e  designed 
or  intended  to  be  used  as  imitatiou  butter  or  cheese  and  alleged  to  be  in  his  ptm- 
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session  or  under  the  control  of  any  person  or  persons  contrarj'  to  law,  to  deliver 
to  any  person  autliorized  in  writing  to  receive  the  same,  a  true  and  perfect 
sample  of  each  article  seized  by  virtue  of  such  warrant,  for  the  purpose  of 
having  the  same  analyzed ;  such  analysis  to  be  made  by  a  diemist  of  any  state 
institution  and  the  result  of  such  analysis  or  test  shall  be  recorded  and  pre- 
served as  evid^ce,  and  the  expense  of  such  anal3rsis  or  test,  not  exceeding 
twenty  doll»*s  in  any  one  case,  may  be  included  in  the  cost  of  such  prosecution. 
If  any  sample  be  found  to  be  imitation  butter  or  imitation  cheese,  or  substance 
designed  or  intended  to  be  used  as  an  imitation  of  butter  or  cheese,  and  that  the 
same,  at  the  time  of  such  seizure,  was  in  the  possession  or  under  the  control  of 
any  person  or  persons  contrary  to  any  of  the  provisions  or  requirements  of  this 
title,  then  and  in  such  case  the  property  so  seized  shall  be  confiscated  under  the 
direction  of  the  court  or  magistate ;  otherwise  the  said  property  shall  be  forth- 
with returned  to  the  person  or  persons  from  whom  it  was  token.    ['96,  p.  168. 


747.  Unlawful  to  practice,  when.  Certiflcate.  It  shall  be  unlaw- 
ful for  any  person  who  was  not,  on  or  before  March  eighth,  eighteen  hundred 
and  ninety-four,  regularly  engaged  in  the  practice  of  dentistry  in  the  territoiy  of 
TTtah,  to  practice  dentistry  in  this  state  without  having  a  certificate  of  re^stra- 
tion  of  the  board  of  dental  examiners,  and  without  filing  the  same  as  hereinafter 
provided.    ['94,  p.  61*. 

748.  Board  of  dental  examiners.  The  board  of  dental  examiners 
shall  consist  of  five  members,  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  from  among  practicing  dentists  of  the  state  at  large. 
['94,  p.  61*. 

749.  Id.  Terms  of  office.  The  members  of  the  board  hereafter  appointed 
shall  hold  office  for  the  term  of  four  years,  and  until  their  successors  shall  be 
duly  appointed  and  qualified.  Members  heretofore  appointed  shall  serve  for  the 
term  appointed.    ['94,  p.  61*. 

750.  Id.  CKfflcers.  Seal.  The  board  shall  choose  a  president  and  a 
secretary  from  among  its  members  and  shall  have  an  official  seal.     ^94,  p.  62*. 

751.  Id.  Quorum.  Record.  A  majority  of  the  board  shall  constitute 
a  quorum,  and  the  Ixwird  shall  keep  a  record  of  its  proceedings  which  at  all 
reasonable  times  shall  be  open  to  public  inspection.    ['94,  p.  62. 

752.  Id.  Meetings.  Notice.  The  board  shall  meet  at  least  once  in 
each  year,  and  oftener  if  necessary,  at  such  times  and  places  as  it  shall  provide. 
Notice  shall  be  given  of  eacli  meeting  at  which  applications  for  certificates  will 
be  considered,  by  publication  for  at  least  one  week  in  some  newspaper  having 
general  circulation  in  the  state.    ['94,  p.  62*. 

753.  Examination  for  certiflcate.  Any  person  not  having  a  certificat-e 
of  the  boai-d  of  dental  examinei'S  who  shall  desire  to  begin  tlie  practice  of  den- 
tistry in  this  state,  shall  pi'esent  a  diploma  or  certifie<l  copy  thereof  to  the  board, 
of  examiners  for  their  approval,  or  shall  appea>r  before  the  board  for  examination 
at  any  of  its  regular  meetings.  To  be  eligible  for  such  examination,  the  appli- 
cant shall  give  witisfactorj-  evidence  of  having  practiced  dentistry  for  at  least  two 
j'eai-s,  or  of  having  been  a  bona  fide  student  for  at  least  two  years  under  the 
inunediate  stipei*vision  of  a  licensed  dentist.    The  examinati(m  shall  be  eleiuen- 


TITLE  16. 


DENTISTS. 


DEKTI8T8. 


245 


tarr  and-  practical,  but  Bofficiently  thorough  to  test  the  ability  of  the  applicant  to 
practice  dentifstry,  and  shall  include  anatomy,  physiology,  chemistry,  dental 
medicine,  metallui'gy,  histology,  pathologj\  operative,  surgical,  and  mechanical 
<lentigtr>',  and  also  demonstrations  in  operative  and  mechanical  dentistry. 

754.  Issue  of  certificate.  If  the  examination  shall  prove  satisfactory 
to  the  board  of  dental  examiners,  it  shall  issue  a  certificate  of  registration  to  the 
pmon  ex»nined.    ['94,  p.  62*. 

755.  Graduates  entitled  to  certificate.  The  boai'd  shall  indorse  as 
satisfactory  the  diploma  of  any  reputable  dental  college  recognized  by  tiie 
national  association  of  dental  examiners,  and,  upon  the  holder  of  such  diploma 
furnishing  satisfactory  evidence  of  his  light  to  the  same,  shall  isane  to  such  per- 
HOD  a  certificate  of  r^stration.  All  certificates  issued  by  said  board  shall  be 
iqgned  by  the  pretddent  fuid  secretary,  and  shall  have  the  seal  of  the  board 
attached  thereto.    ['94,  pp.  62-3*. 

756.  Temporary  certificates.  Two  members  of  the  board  may  grant 
to  an  applicant  a  license  to  practice  dentistry  until  the  next  regular  meeting  of 
the  board,  at  which  time  such  license  shall  expire.  Notice  of  the  granting  of 
such  license  shall  be  given  to  the  board ;  provided,  that  such  temporu*y  license 
shall  hot  be  granted  to  any  p^son  who  has  been  rejected  by  the  board.  ['94, 
p.  63*. 

757.  Fees.  Annual  report.  In  order  to  provide  means  for  carrying  out 
and  maintaining  the  provisions  of  this  title,  the  board  of  dental  examiners  shall 
<'barge  each  person  applying  to  or  appearing  before  it  for  a  certificate  of  r^stra- 
tion.  the  sum  of  five  dollars,  which  fee  shall  in  no  case  be  returned.  Out  of  the 
funds  coming  into  the  possession  of  the  board,  all  Intimate  and  necessary 
expenBBH  of  the  members  of  the  board  incurred  in  attending  the  meetings  thereof 
shall  be  paid,  and  no  part  of  the  expenses  of  t^e  boaid  shall  be  paid  out  of  the 
Ktate  treasury.  For  the  safe  keeping  of  the  same,  the  secretary  sh^l  give  such 
bond  as  the  board  shall  require.  On  or  before  the  first  day  of  December  of  each 
year,  the  board  ahaW  make  to  the  governor  a  report  of  its  proceedings  during 
the  year,  itemizing  in  such  report  all  receipts  and  disbui-sements.    ['94,  p.  63*. 

758.  Certificate  to  be  filed  with  county  clerk.  Every  person  who 
»hall  receive  a  certificate  of  r^istration  from  the  board  of  dental  exfuniners  shall, 
within  sixty  days  after  the  issuance  thereof,  oanse  such  certificate,  or  a  copy 
thereof,  to  lie  filed  with  the  clerk  of  the  county  where  sucli  person  resides,  or  witik 
the  clerk  of  any  other  county  or  counties  in  which  such  person  may  desire  to 
engage  in  the  practice  of  dentistry.  Any  failure,  neglect,  or  refusal  on  the  part 
of  any  person  holding  such  certificate  of  registration  to  file  the  same  with  the 
county-  clerk  as  aforesaid  for  a  period  of  six  months  after  I'eceipt  of  the  same,  shall 
work  a  forfeiture  of  the  certificate ;  and  no  certificate  when  once  forfeited,  s^U  be 
restored  except  upon  the  payment  to  the  board  of  dental  examiners  of  the  sum  of 
twenty-five  dollars  as  a  penalty  for  such  neglect,  failure,  or  refusal.    ['94,  p.  63*. 

759.  Penalties.  Teeth  may  be  extracted  without  license.  Any 

pei-Bon  who  shall  violate  any  of  the  provisions  of  this  title,  or  who  shall  know- 
ingly and  falsely  claim  to  have  or  hold  a  certificate  of  registration  of  the  board  of 
dental  examiners,  or  who  shall  falsely  and  with  intent  to  deceive  the  public  claim 
and  pretend  to  be  a  graduate  of  any  incorporated,  reputable  dental  collie,  or 
who  shall  have  r^stered  under  one  name  and  practiced  dentistiy  under  another 
name,  witli  intent  to  deceive  the  public,  shall  be  guilty  of  a  misdemeanor;  pro- 
"ided,  that  nothing  in  this  title  shall  be  construed  to  prohibit  any  person  from 
extracting  teeth  witliout  the  license  hereinbefore  provided.    ['94,  p.  64*. 
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760.  Who  may  propose  organization.  "WTienever  fifty  or  more,  con- 
stituting a  majority,  of  the  holders  of  title  or  of  evidence  of  title,  to  lands 
sneceptible  of  one  mode  of  drainage  from  a  common  source  and  by  the  same  sys- 
tem of  works,  dmre  to  provide  for  the  drainage  of  the  same,  they  may  propose 
the  organization  of  a  drainage  district  under  tiie  provisions  of  this  title.  The 
equalized  county  assessment  roll  completed  at  the  time  next  preceding  the  pre- 
sentation of  a  petition  for  the  organization  of  a  drainage  district  shall  be  sufTicient 
evidence  of  title  for  the  purposes  of  this  title.    ['96,  p.  573. 

701.  Petition.  Presentation.  Publication.  A  petition  shall  first  be 
presented  to  the  hoard  of  county  commissioners  of  the  county  in  which  the  lands, 
or  tiie  greatest  portion  thereof,  are  situated,  signed  by  the  required  number  of 
holders  of  title,  or  of  evidence  of  title,  and  shall  set  fortib  and  particularly  describe 
the  boundaries  of  the  proposed  district,  and  shall  pray  that  the  same  may  be 
organized  under  the  provisions  of  this  title.  The  petition  shall  be  presented  at  a 
regular  meeting  of  the  board  of  county  commissioners  and,  for  at  least  two  weeks 
before  the  time  at  which  the  same  is  to  be  presented,  shall  be  posted  in  three  or 
more  public  places  in  the  district  or  published  in  some  newspaper  published  or  hav- 
ing a  general  circulation  in  the  county,  together  with  a  notice  stating  the  time  of 
the  meeting  at  which  the  same  will  he  presented.  If  any  portion  of  the  proposed 
district  sh^  lie  within  another  county  or  counties,  then  the  petition  and  notice 
shall,  as  above  provided,  be  posted  or  published  in  a  newspaper  published  or  hav- 
ing a  general  circulation  in  each  of  such  counties.    ['96,  p.  573*. 

762.  Hearing.  Boundaries  of  district.  When  the  petition  is  pre- 
sented, the  board  of  county  commissioners  shall  hear  it,  and  may  adjourn  the 
hearing  from  time  to  time,  not  exceeding  four  weeks  in  all.  On  the  final  hearing 
the  board  may  make  whatever  changes  in  the  proposed  boundaries  it  may  find  to 
be  prop^,  and  shall  establish  and  define  such  boundu-ies.  The  board,  howevo-. 
shall  not  modify  boundaries  so  as  to  exclude  luiy  territory  which  is  susceptible  of 
drainage  by  the  proposed  system ;  nor  shall  any  lands  which  will  not,  in  the  judg- 
ment of  the  board,  be  benefited  by  such  system  be  included  in  the  district.  Any 
person  whose  lands  are  susoeptible  of  drainage  by  the  proposed  system  may,  upon 
application  to  the  board,  and  in  its  discretion,  have  his  lands  included  in  the  diB- 
trict.    ['96,  p.  574*. 

763.  Directors.  The  board  shall,  if  so  requested  in  the  petitirax,  order 
that  there  may  be  either  three  or  five  directors,  who  shall  be  freeholders  aaA 
residents  of  the  district,  and  that  they  may  be  elected  at  large.    ['96,  p.  574*. 

764.  Election.  The  boai-d  shall  then  give  notice  of  an  election,  for  the 
purpose  of  determining  whether  or  not  the  proposed  district  shall  be  oi^anized. 
The  notice  shall  describe  the  boundaries  established,  and  shall  designate  a  name 
for  the  district.  It  shall  be  posted  or  published,  as  prescribed  in  the  case  of  » 
petition,  and  shall  state  the  time  and  place  of  the  election  and  that  ballots  shidl 
be  cast  containing  the  words  "drainage  district — ^yes,"  or  "drainage  dis^ct— 
no, ' '  and  the  names  of  persons  to  be  voted  for  as  directors.  No  person  sbsM  be 
entitled  to  vote  at  any  election  held  under  the  provisions  of  this  title,  unless  he 
shall  be  a  freeholder  in  the  district.  The  board  of  county  commissioners  shall 
appoint  the  judges  for  the  first  election.    ['96,  p.  674*. 

766.  Canvass.  When  organization  complete.  The  board  of  oount}' 
commissionerB  shall  meet  on  the  second  Monday  next  succeeding  the  election  and 
proceed  to  convasa  the  votes  cast.  If  upon  such  canvass  it  appears  that  at  least 
two-thirds  of  all  the  votes  cast  are  "  drainage  district — ^yes,''  the  board  shall, 
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OTder  entered  on  its  minutes,  declare  the  district  duly  oi^anized  as  a  drainage  dis- 
trict, under  the  name  and  style  designated,  and  shMl  declare  the  persons  receiving, 
respectively,  the  highest  numb^  of  votes  for  such  several  offices  to  be  duly  elected. 
5o  action  shall  be  commenced  nor  maintained,  nor  defense  made,  a£Fecting  the 
validity  of  the  organization,  unless  commenced  or  made  within  one  year  after 
the  entering  of  such  order.  The  board  shall  cause  a  copy  of  the  order,  duly  certi- 
fied, to  be  immediately  filed  for  record  in  the  office  of  the  county  recorder  of  each 
county  in  which  any  portion  of  such  lands  is  situated,  and  must  also  immediately 
forward  a  copy  thereof  to  the  county  clerk  of  each  county  in  which  any  portion 
of  the  district  may  lie.  The  organization  of  the  district  shall  then  be  complete. 
Thereafter  no  other  district  shall  be  formed  so  as  to  include  lands  in  the  organ- 
ized district  without  the  consent  of  the  board  of  dii-ectors  of  the  latter.  ['96, 
p.  575*. 

766.  Subsequent  elections.  Subsequent  elections  shall  be  held  bienni- 
ally, and  the  judges  thereof  shall  be  appointed  by  the  board  of  directors  of  the 
dij^ct.  The  number  of  directors  may  then  be  changed  from  three  to  five,  or 
from  five  to  three  1^  a  majority  vote  of  the  district  electors.    ['96,  p.  576*. 

767.  Directors.  Terms.  Bonds.  Each  director  shall  hold  office  for 
two  years,  and  until  his  successor  is  elected  and  has  qualified.  He  shall  first,  how- 
ever, subscribe  the  official  oath  and  execute  an  official  bond  in  the  sum  of  five 
hundred  dollars.  Such  bond  shall  be  approved  by  the  judge  of  the  dislarict  coiut 
of  the  county  and  filed  with  the  county  clerk  where  the  organization  shall  have 
been  effected.  Bonds  herein  provided  for  shaU  be  in  the  form  prescribed  by  law 
for  the  official  bonds  of  county  officers.    ['96,  p.  576*. 

768.  Organization  of  board.  Within  thirty  days  after  their  election, 
the  directors  shall  meet  and  organize  as  a  board,  and  shall  elect  a  president,  a 
secretary,  and  a  treasurer  from  their  number.  Eadi  of  such  offidals  shall  hold 
office  during  the  pleasure  of  the  board.  The  board  shall  have  the  power,  and  it 
shall  be  its  duty,  to  manage  and  conduct  the  business  of  the  district,  make  and 
execute  all  necessary  contracts,  employ  fuid  appoint  such  agents,  officers, 
and  employees  as  may  be  required,  prescribe  their  duties,  and  generally  perform 
all  such  acts  as  shall  be  necessary  to  fully  carry  out  the  purposes  of  this  title. 
['96.  p.  576*. 

769.  President.  It  shall  be  the  duty  of  the  president  to  preside  at  meet- 
ings of  the  board  and  to  sign  all  warrants  ordered  by  it  to  be  drawn  upon  the 
treasury  for  drainage  money.  In  case  of  the  absence  or  disability  of  the  presi- 
dent, Mb  duties  shall  be  performed  by  a  president  pro  tern.,  duly  elected.  ['96. 
p.  576*. 

770.  Secretary.  It  shall  be  the  duty  of  the  secretary  to  attend  meetings 
of  the  board,  to  keep  an  accurate  journal  of  its  proceedings,  to  have  the  care  and 
CDstody  of  its  records  and  papers  not  otherwise  provided  for,  to  countersign  war- 
rants drawn  upon  the  treasurer,  to  keep  an  accurate  account  of  money  paid  to 
the  treasurer,  and  to  prepare  and  submit  to  the  board  an  annual  statement,  undei* 
oath,  of  reo»ptB  and  disbursements  during  the  year  ending  December  the  thirty- 
first.  He  shall  receive  for  his  services  such  compensation  as  the  board  may 
determine.     ['96,  pp.  576-7*. 

771.  Treasurer.  The  treasurer  shall  subscribe  the  oath  of  office  and 
give  a  bond  to  the  board,  with  sufficient  sureties  and  in  such  sum  as  it  may 
require,  the  oath  and  bond  to  be  approved  by  the  board  and  filed  with  its  secro- 
tnty.  The  treasurer  shall  prepax&  and  submit  in  writing  a  monthly  report  of 
reedpte  and  disbursements,  and  pay  out  drainage  money  only  upon  a  wanwnt 
signed  by  the  president,  and  countersigned  by  the  sefretaiy.  He  shall  likewise 
perform  such  other  duties  as  the  board  may  require,  and  shall  receive  for  his 
services  an  amount  to  be  determined  by  the  board.    ['96,  p.  577*. 

772.  Meetings.  Records.  The  board  of  directors  shall  meet  and  adjourn 
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from  time  to  time  as  the  business  may  require.  All  meetings  of  the  board  mast 
be  public,  and  a  majority  of  the  members  shall  constitute  a  quorum  for  the  trans- 
action of  business.  All  records  of  the  board  shall  l>e  open  to  the  inspection  of 
aaiy  freeholder  in  said  district  during  business  hours.    ['96,  p.  577*. 

773.  Powers  to  enter  upon  and  acquire  lands.  The  board  and  it« 
a^nts  and  employees  shall  have  the  right  to  enter  upon  any  lands  to  make  sur- 
veys, and  may  locate  the  necessary  drainage  works  and  the  "line  for  any  drainage 
can^s  and  the  necessary  branches  for  the  same  on  any  lands  which  may  be 
deemed  best  for  such  location.  It  shall  have  the  right  also  to  acquire  by  pur- 
chase or  condemnation  or  other  l^J  means,  ail  lands  and  other  property  neces- 
sary  for  the  constrnction,  nse,  maintenance,  repair,  and  improvement  of  said 
canal  or  canals,  drains,  and  works  constructed  (including  canals,  drains,  or  drain 
ditches  being  constructed  by  private  owners)  and  all  necessary  appurtenances. 
In  case  of  condemnation  the  board  shall  proceed  in  the  name  of  the  district, 
under  the  provisions  of  the  laws  relating  to  eminent  domain.    ['96.  p.  577*. 

774.  Tax  to  maintain  system.  The  board  of  directors  shall,  on  or 
before  the  first  day  of  March  of  each  year,  prepare  a  statement  and  estimat-e  of 
the  amount  necessary  for  the  purpose  of  constructing  and  maintaining  said  drain- 
age canals,  flumes,  conduits,  bridges,  culverts,  and  for  the  management  and  con- 
trol of  such  drainage  system ;  and  shall  forthwith  cause  to  be  certified  by  the 
president  and  secretary  of  said  board,  to  the  county  auditor,  the  amount  required 
for  drainage  purposes  for  the  coming  yeiar.  After  having  extended  the  valuation 
of  property  on  the  assessment  rolls,  the  auditor  shall  levy  such  per  cent  as  shall 
as  near  as  may  be  raise  the  amount  required  by  the  boaixl,  which  levy  shall  be 
uniform  on  all  lands  within  said  district  as  returned  on  the  assessment  roll 
thereof;  and  the  county  treasurer  is  hereby  authorized  and  required  to  place  the 
same  on  the  tax  roll  of  the  county,  and  said  tax  shall  be  collected  by  the  treasurer 
aa  the  county  taxes  are  collected,  and  ninety-nine  per  cent  of  the  amount  so  col- 
lected shall  be  paid  to  the  treasurer  of  said  boai'd,  promptly  as  collected,  and  held 
by  him  subject  to  the  order  of  the  board  of  directors,  and,  at  the  time  provided  by 
law,  the  county  treasurer  shall  tiu-n  into  the  county  treasury  the  remaining  one 
per  cent  collected,  as  compensation  for  assessing  and  collecting ;  provided,  that 
the  tax  for  the  purpose  of  construction  and  maintenance  of  such  drainage  system 
shall  not  exceed  in  any  one  year  one  per  cent  upon  all  Ifuid  of  said  district. 
Receipts  signed  by  the  pre^dent  and  secretary  of  the  board  of  directors  shall  be 
received  by  the  treasurer  in  payment  of  district  drainage  taxes.    ['96,  p.  578*. 

775.  Lien  of  tax.  Collection.  All  drainage  taxes  levied  and  assessed 
under  the  provisions  of  this  title  shall  attach  to  and  become  a  lien  on  the  real 
property  assessed  from  and  after  t<he  thirty-first  day  of  August.  Drainage  taxest 
shall  become  due  and  delinquent  at  the  same  time  and  shall  be  collected  by  the 
same  officers  in  the  same  manner  as  state  and  county  taxes.    ['96,  p.  578. 

776.  Bqualization.  At  the  time  of  computing  the  tax  in  the  county 
assessment  roll,  the  county  auditor  shall  compute  the  district  drainage  taxes  of 
the  several  districts  of  the  county  in  which  drainage  taxes  have  been  levied. 
The  board  of  county  commissioners  shall  sit  as  a  boai^  of  equalization  of  district 
drainage  taxes,  and  shall  equalize  the  same  at  the  time  and  in  the  manner  pro- 
vided for  equalizing  county  taxes.    ['96,  pp.  578-9*. 

777.  Compensation  of  directors.  The  compensation  of  directors  shall 
be  fixed  by  the  board  of  directors,  but  it  shall  not  exceed  three  dollars  for  eacli 
day's  services  actually  and  necessarily  performed  under  the  direction  of  the  board, 
for  which  duly  verified  vouchers  most  be  pi*e8ented.    ['96,  p.  579*. 

778.  Construction  of  works.   After  adopting  a  plan  of  said  drainage 

canal  or  canals,  drains,  drain  ditches,  and  works,  the  board  of  directors  shall  pro- 
ceed to  construct  the  works  under  its  own  superintendence,  or  m&y  give  notice,  by 
publication  tha«of  not  less  than  twenty  days,  in  one  newspapei*  published  or 
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having  a  general  circulation  in  each  of  the  counties  composing  the  district,  or  m 
racb  other  newspaper  as  the  board  may  deem  advisable,  calling  for  bids  for  the 
construction  of  such  work  or  of  any  portion  thereof;  If  less  than  the  whole  work 
is  advertised,  then  the  portion  so  advertised  must  be  particularly  described  in 
snch  notice.  Said  notice  shall  set  forth  that  plans  and  specifications  can  be  seen 
at  the  office  of  the  board,  that  the  board  will  receive  sealed  proposals  therefor, 
and  that  the  contract  will  be  let  to  the  lowest  responsible  bidder,  stating  the 
time  and  place  appointed,  and  the  same  shall  be  opened  in  public.  As  soon  as 
i-onvenient  thereafter  the  board  shall  let  said  work,  either  in  portions  or  as  a 
whole,  to  the  lowest  responsible  bidder,  or  it  may  reject  any  or  all  bids.  Contract 
for  the  purchase  of  material  shall  be  awarded  to  the  lowest  responsible  bidder. 
Any  person  or  persons  to  whom  a  contract  may  be  awarded  shall  enter  into  a 
bond  with  good  and  sufficient  sureties,  to  tje  approved  by  the  board,  payable  to 
said  district  for  its  use,  for  twenty-five  per  cent  of  the  amount  of  the  contract 
price,  conditioned  for  the  faithful  performance  of  said  contract.  The  work  shall 
be  done  under  the  direction  ^d  to  the  satisfaction  of  the  engineer,  and  be 
approved  by  the  b(MU^.    ['96,  p.  579. 

779.  Indebtedness.  The  board  of  directors,  or  other  officers  of  the  dis- 
trict shall  have  no  power  to  incur  any  debt  or  liability  whatever,  either  by  issuing 
bonds  or  otherwise,  in  excess  of  the  express  provisions  of  this  title.  A  debt  or 
liability  incurred  in  excess  of  such  express  provisions  shall  be  and  remain  abso- 
lately  void,  except  that  for  the  purpose  of  organization,  or  for  anyof  the  purposes 
of  this  title,  the  board  may  before  the  collection  of  the  first  assessment  incur  an 
indebtedness  not  exceeding  in  the  aggr^ate  the  sum  of  two  thousand  dollars,  and 
it  may  cause  warrants  of  district  to  issue  therefor,  bearing  interest  not  exceed- 
ii^  seven  per  cent  per  annum.    ['96,  pp.  579-80*. 


780.  General  elections  held  biennially.  There  must  be  held  through- 
out the  state  on  the  first  Tuesday  after  Uie  first  Monday  in  November  in  the 
year  dghteen  hundred  and  ninety-eight,  and  biennially  thereafter,  an  election  to 
be  known  as  the  general  election.    ['96,  p.  369*;  '97,  p.  163. 

Electioiu  to  be  free;  military  not  to  interfeie.  Con.  art.  1,  sec.  17.  (lenenl  election  held  when,  Con. 
«t.4,aee.9. 

781.  General  election  defined.  A  general  election  is  for  the  purpose 
of  choosing  in  the  proper  yeara  therefor  as  specified  by  the  constitution  and  the 
laws,  one  or  more  of  the  following  officers,  to  wit :  representatives  in  congress, 
electors  of  president  and  vice-president  of  the  United  States,  state  and  district 
officers,  senators  and  representatives  in  the  l^slatare,  county  and  prednct  officers, 
and,  when  necessary,  voting  upon  the  propmed  amendments  to  the  constitution 
as  provided  in  article  twenty-three  of  the  constitution,  and  for  such  other  pur- 
poses as  may  be  provided  by  law.    ['96,  pp.  369-370 ;  '97,  pp.  163-t. 

Election  of  state  ofBcets,  qualifications,  etc.,  ^j^  881-886,  Election  of  representative  to  coDgrese, 
Con.  art  7,  aeee.  1,  ^  3:  art.  &  mcs.  3, 5;  art.  24,  sec.  t  886.  Prorisiona  concerning  election  of  county 
12.  Election  Of  prendential  eleetors,  duties,  etc.,     and  prodnct  oflScers,  )I3  540-646.   PruviBlons  con- 
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cerning  election  of  logislators,  Con.  art.  6,  sees.  vided  that  annually  tbere  Hhoold  be  a  geneial 

3-7.  election  for  officers  not  otherwise  provided  for; 

Where  the  statute  provided  that  a  general  elec-  A«2d,  that  an  election  for  a  counly  collector  coald 

taon  for  county  collector  should  be  held  in  the  notbeheldinAnguat,  1891.  Pcc^le,  ex  rel.  Murphy, 

even  nnmberod  yoare,  and  mother  Bection  pro-  v.  Hardy,  8  U.  68;  29  P.  1118. 

782.  Special  election  defined.  Special  elections  are  such  as  are  held 
at  other  times,  for  any  purpose  requir«i  by  law,  except  municipal  and  school 
elections.    ['96,  p.  370;  '97,  p.  164. 

Municipal  election,  genera!  provisions,      887-891.    School  election,      1801-1812, 1806-1900. 

783.  Election  proclamation  by  governor.  At  least  sixty  days  before 
a  general  election,  and  not  less  than  ten  days  before  a  special  election  to  fill  a 
vacancy  in  the  office  of  representative  in  congress  or  a  member  of  the  l^sla- 
ture,  the  governor  must  issue  an  election  proclamation,  under  his  hand  and  tlie 
great  seal  of  the  state,  and  transmit  copies  thereof  to  the  boards  of  county 
commisraoners  of  the  counties  in  which  such  Sections  are  to  be  held.  Such  proc- 
lamation must  contain  a  statement  of  the  time  of  election  and  the  offices  to  b& 
fiUed.    ['96,  p.  370*;  '97,  p.  164. 

784.  Id.  Vacancy  for  legfielator  or  congressman.  When  a  vacancy 
or  a  failure  to  elect  by  reason  of  a  tie  vote  or  for  any  reason  whatever,  occurs  in 
the  office  of  representative  in  congress  or  member  of  the  l^slature,  the  governor 
must  at  once  issue  a  proclamation  calling  an  election  to  fill  such  vacancy ;  provided ^ 
that  if  there  be  no  session  of  the  legislature  or  of  congress,  as  Hhe  case  may  be. 
between  the  happening  of  such  vacancy  and  the  next  general  election  occurring- 
forty-five  or  more  days  thereafter,  snch  vacancy  shall  be  filled  at  the  general 
election.    ['96,  p.  370;  '97,  p.  164. 

Hinn.  (1891)  §  16. 

OovemoT  to  iasue  writ  to  fill  vacancies  in  legislature.  Con.  art.  6,  sec.  13. 

785.  Vacancy  in  executive  or  judicial  offtce.  Appointment. 
Election.  If  a  vacancy  occurs  in  the  office  of  judge  of  the  supreme  or  of  the 
district  court,  secretary  of  state,  state  auditor,  state  treasurer,  attorney  general, 
or  superintendent  of  public  instruction,  the  governor  shall  appoint  a  person  to 
hold  the  office  until  the  election  and  qualification  of  a  saccessor  to  fill  the  vacancy, 
which  election  shall  take  place  at  the  next  succeeding  general  election,  and  the 
person  so  elected  shall  hold  the  office  for  the  remainder  of  the  unexpired  term. 
['96,  p.  370;  '97,  p.  164. 

Appcrfntive  power  of  governor,  Con.  tat.  7,  sees.  legally  in  the  exercise  of  it.   Feople,  cs  rol.  Dfck- 

9.  10.  son,  V.  Clayton,  4  U.  421;  11  P.  206.    See  132  V.  8. 

Where  a  person  claiming  to  he  an  officer  de  facto  632.    People,  ei  rel.  Dickson,  v.  Jack,  4  U.  438;  11 

was  in  hiding,  had  no  place  of  business,  and  could  P.  213.    Seo  132  U.  S.  643.    The  term  of  office  of  a 

not  be  found  after  diligent  search,  nor  oommuni-  district  judge  appointed  in  1896  to  fill  a  vacancy 

cated  with  through  the  poetofflce;  hdd,  that  he  caused  by  the  resignation  of  a  jud{^  whose  term 

was  not  an  offloer  de  &oto.  Williams  v.  Clayton,  6  extended  until  January,  1901,  expired  upon  the 

U.  66;  21  P.  398.  An  office  Ib  in  contemplation  of  qualification  of  hia  miccwBor  elected  in  November, 

law  vaomt  when  the  incumbent  has  never  been  18B6.   Ritchie  v.  Bichards,  —  U.  — ;  47  P.  S70. 

786.  Highest  number  of  votes  elects.  The  person  receiving  at  any 
election  the  highest  number  of  votes  for  any  office  to  be  filled  at  such  election 
is  elected  thereto.    ['96,  p.  370;  '97,  p.  164. 

In  county  election,     674,  915. 

787.  Tie  in  election  for  state  ofiElcers;  presidential  electors; 
county  ofQ.oers.  In  case  any  two  or  more  petBons  have  an  equal  and  the  high- 
est number  of  votes  for  either  governor,  secretary  of  state,  attorney  general,  state 
auditor,  state  treasurer,  or  superintendent  of  public  instruction,  tiie  two  housefii 
of  the  l^islature,  at  its  next  r^ular  session,  sludl  elect  forthwith,  by  joint  ballot, 
one  of  such  persons  for  said  office.  In  ease  any  two  or  more  persons  have  an 
equal  and  the  highest  number  of  votes  for  presidential  electors,  justice  of  the 
supreme  court,  or  judge  of  a  district  court,  the  secretary  of  state  must  transmit 
to  the  governor  a  certified  statement  showing  tbe  vote  cast  for  sudi  persons,  and 
thereupon  the  tie  shall  be  decided  by  lot  in  the  presence  of  the  gova^or  and  sec- 
retary of  state  at  a  time  fixed  by  the  governor.    In  case  any  two  or  more  personH 
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have  an  equal  and  the  highest  nnmber  of  votes  for  a  member  of  a  board  of  coanty 
oommissioners,  and  by  reason  of  such  tie  there  is  a  failure  to  elect,  the  tie  shall 
be  decided  by  lot,  in  the  presence  of  the  county  cleik,  at  a  day  designated  by 
him.  In  case  any  two  or  more  persons  have  an  equal  and  the  highest  number  of 
Totes  for  any  precinct  or  county  office,  except  eountj'  commisHioner,  the  tie  shall 
be  decided  by  lot  in  the  presence  of  the  board  of  county  commissioners,  at  a  day 
dMignated  by  said  boaitl.    ['96,  pp.  371*,  376*;  '97,  pp.  164-5. 

788.  Ooirecting  error  in  published  nominationB  or  on  official 
ballot.  Oosts.  Whenever  it  shall  appear  by  afRdavit  of  a  c^didate  or  his 
agent  that  an  error  or  omission  has  occurred  in  the  publication  of  the  names  or 
description  of  the  c^didates  nominated  for  oftice  or  in  the  printing  of  sample 
or  official  ballots,  the  district  court,  or  a  judge  thereof,  either  in  term  time  or  in 
vacation,  may,  upon  petition  of  such  candidate  or  his  agent,  by  oi-der  require  the 
coanty  derk,  city  recorder,  or  town  clerk,  chained  with  the  duty  in  respect  to 
which  an  error  or  omission  has  occurred,  to  forthwith  correct  such  error  or  show 
cause  why  such  error  should  not  be  corrected.  Costs  including  a  I'easonable 
attorney's  fee,  may  be  taxed,  in  the  discretion  of  such  judge  or  court,  against 
either  party ;  provided,  that  no  fee  shall  be  required  for  filing  such  petition.  [^96, 
p.  195*;  '97,  p.  165. 
ProTigioiui  to  be  liberally  cunstrued,  2 

780.  Id.  Oontroversy  to  be  decided  by  couit.  The  wunty  clerk, 
city  recorder,  or  town  clerk  shall  also,  on  his  own  motion,  correct  without  delay 
any  error  in  all  baUots  which  he  may  discover,  or  which  shall  be  brought  to  his 
attention,  and  which  can  be  corrected  without  interferii^  with  the  timely  distri- 
bution of  the  ballots  as  herein  provided.  Whenever  any  controversy  shall  arise 
between  any  official  chained  with  any  duty  or  function  under  this  title  and  any 
candidate,  or  the  officers  or  representatives  of  any  political  party,  or  persons  who 
have  made  nominations,  upon  the  filing  of  a  petition  by  any  such  official  or  per- 
sons, setting  forth  in  a  concise  form  the  nature  of  such  controversy  and  the  reli^ 
Bonght,  which  petition  shall  be  under  oath,  it  shall  be  the  duty  of  such  court, 
the  judge  liiereof  in  vacation,  to  issue  an  order  commanding  the  respondent  in 
such  petition  to  be  and  appear  before  the  court  or  judge  and  answer  under  oath 
to  such  petition ;  and  it  shall  be  the  duty  of  the  court  or  judge  to  summarily  hear 
and  dispose  of  any  such  issues,  with  a  view  of  obtaining  a  substantial  compUance 
with  the  proWsions  of  this  title  by  the  parties  to  such  controversy,  and  to  make 
and  enter  orders  and  judgments  and  issue  the  writ  or  process  of  such  court  to 
enforce  all  such  orders  and  judgments.    ['96,  pp.  195-6;  '97,  pp.  166-6. 

790.  Computations  of  time  include  Sundays.  Sunday  shall  be 
included  in  all  computations  of  time  made  under  the  provisions  of  this  titie. 
['96,  p.  210;  '97,  p.  166. 

791.  Opening  and  closing  polls.  Proclamation.  At  all  elections, 
the  polls  shall  be  opened  at  seven  o'clock  a.  m.,  and  continue  open  until  sev^ 
o'clock  p.  m.  of  the  same  day;  provided,  that  if  a  full  board  of  judges  of  election 
shall  not  attend  at  the  hour  fixed  for  opening  the  polls,  and  it  shall  be  necessary 
for  the  electors  present  to  appoint  judges  to  conduct  the  election  as  provided  by 
law,  the  election  may,  in  that  event,  commence  at  any  hour  before  the  time  for 
<loeing  the  polls  shall  (urive,  as  the  case  may  require.  Upon  the  opening  of  the 
polls,  proclamation  shall  be  made  by  one  of  tiie  judges,  and,  thirty  minutes  before 
the  closing  of  the  polls,  proclamation  shall  be  made  in  like  manner,  that  the  polls 
will  close  in  thirty  minutes.    ['96,  p.  210;  '97,  p.  166. 

Wlien  Toten  appmnt  judges,  1 644. 

792.  Notice  of  time  and  place  of  election.  Each  registry  a^nt  shall, 
at  least  five  days  prior  to  any  election,  except  school  elections,  held  in  his  dis- 
trict, post  notices  in  at  least  five  conspicuous  places  within  the  same,  stating  the 
date  and  place  of  election  and  the  hours  daring  which  the  polls  will  remain  open. 
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793.  Provisions  to  be  liberally  construed.  The  provisions  of  this 
title  shall  be  liberally  constraed,  bo  as  to  carry  out  the  intent  of  this  title,  and  of 
political  parties,  nominees,  and  others  in  proceedings  under  this  title.  p. 
196;  '97,  p.  166. 

InformaliticA  in  returns  not  fiUal,  J  880.   Correction  of  error  in  name  of  andidate,  etc.,  j|  788. 

794.  Secretary  of  state  to  publish  election  law.  It  is  the  Huty  of 
the  secretary  of  state  to  cause  to  be  published,  in  pamphlet  form,  a  sufficient 
number  of  copies  of  this  title,  and  such  other  provisions  of  law  as  bear  upon  the 
subject  of  elections,  and  to  transmit  the  proper  number  to  each  county  derk, 
whose  duty  it  is  to  furnish  each  election  officer  in  his  county  with  one  of  such 
copies.    ['96,  p.  377 ;  '97,  p.  166. 


796.  Registration  agents.  Appointment  and  politics  of.  It  shall 
be  the  duty  of  the  board  of  county  commissioners  to  appoint  as  registration  agent 
for  each  election  district,  a  person  who,  at  the  time  of  the  appointment,  belongs 
to  the  political  party  which  in  the  district  for  which  such  registration  agent  i» 
appointed,  cast  the  highest  number  of  votes  for  representative  to  congress  at  the 
election  next  preceding  the  appointment  of  such  registration  agent,  and  in  cases 
where  the  election  districts  have  been  altered  since  such  election,  the  appoints 
ment  shall  be  made  as  follows : 

1.  Where  two  or  more  election  districts  have  been  created  out  of  a  single 
election  district,  each  registration  agent  shall  be  a  member  of  the  political  party 
which  cast  the  highest  number  of  votes  for  representative  to  congress  in  such 
single  election  district  at  the  preceding  election. 

2.  Where  an  election  district  is  created  by  combining  two  or  more  or  ihe 
parts  of  two  or  more  election  districts,  then  such  r^stration  agent  shall  be  a 
member  of  the  political  party  which  cast  the  high^t  number  of  votes  for  repre- 
sentative to  congress  in  the  district  which  either  in  whole  or  in  part  forms  the 
major  part  of  such  newly  created  district.  The  true  intent  and  meaning  of  the  pro- 
visions of  this  chapter,  with  reference  to  the  appointment  of  registration  agents, 
is  that  the  registration  agent  in  each  district  shall  belong  to  the  political  party 
which,  at  the  preceding  election,  cast  the  highest  number  of  votes  for  represente- 
tive  to  congress  in  the  territory  forming  the  election  district  at  the  time  of  the 
appointment,  and  the  r^stration  agent  appointed  shall  be  selected  by  the  board 
of  county  commissioners  from  a  list  of  not  less  than  three  names  to  be  fumi^ed 
and  certified  by  the  chairman  and  secretary  of  the  political  party  from  which  the 
appointment  is  to  be  made.  If  such  chairman  and  secretary  fail  to  ftu-nish  such 
list  of  names  for  a  period  of  ten  days  after  being  notified  so  to  do  by  the  county 
clerk,  the  said  board  shall  proceed  to  make  the  appointment  without  such  list 
['96,  pp.  378-9*;  '97,  p.  167. 

796.  Id.  Vacancy,  how  filled.  It  is  the  duty  of  the  chairman  of  the 
board  of  county  commissioners  of  any  county  of  the  state,  when  he  has  recei^ 
notice  from  any  citizen  of  the  death,  disqualification,  or  resignation  of  any  r^stry 
agent,  after  the  opening  and  prior  to  the  closing  of  the  books  of  r^stration,  to 
immediately,  without  giving  notice,  appoint  some  competent  person  as  provided 
in  section  seven  hundred  and  ninety-five  to  fill  such  vacan<^,  and  it  is  the  duty 
of  the  person  so  appointed  to  qualify  within  two  days  after  receiving  notice  of 
such  appointment.    ['96,  p.  379 ;  '97,  pp.  167-8. 

707.  Id.  Failure  to  quality.  Voters  may  register  elsewhere.  H 
the  person  so  appointed  fails  to  qui&fy  within  the  time  herein  provided,  voters 
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may.  upon  producing  eAddence  aB  to  their  right  to  vote,  be  registered  in  any  other 
di^ct  in  said  count}-,  and  any  person  so  r^stered  in  any  other  district  must, 
npon  presentation  and  surrender  of  a  cei-tificate  of  registration  to  the  judges  of 
ekction,  signed  by  the  re^pstry  agent  of  said  district,  be  considered  a  legal  voter 
in  the  district  in  which  he  is  a  resident.    ['96,  p.  379 ;  '97,  p.  168. 

798.  Registering;  in  another  district.  Oath.  Oertiflcate.  If  any 

person  applies  to  be  r^stered  in  any  district  other  than  the  one  in  which  he 
resides,  and  is  entitled  upon  proof,  to  a  certificate  of  r^stration,  as  provided  in 
die  neit  preceding  section,  such  applicant,  in  addition  to  the  proof  required  by 
ttiis  chapter  to  entitle  him  to  i-egistration,  must  take  and  subscribe  to  an  oath 
before  the  rc^stiy  agent,  in  substantially  the  following  form : 

 ,  Utah,  ,  1«— . 

I  do  solemnly  swear  that  I  make  this  application  for  r^stration  in  district 

Xo.  —  of   count}',  state  of  XTtah,  because  there  is  no  r^stry  agent 

within  district  No.  — ,  wldch  is  the  district  where  I  rerade  and  am  enticed  to 
rote. 

—   .  -—  (Signature.) 

Snb8crit>e<l  and  sworn  to  before  me  this  day  of  ,  18 — . 


Registry  f42;ent. 

WhCTeupon  such  person  is  entitled  to  receive  fn>m  the  r^stry  agent  of  such 
district  a  certificate,  whidi  must  foe  substantially  in  the  following  form : 

REGISTRATION  CERTIFICATE. 

I  hereby  certify  that  is  a  citizen  of  the  United  States,  and  will  have 

been  snch  for  ninetj'  days  prior  to  the  election  on  the  day  of  , 

18 — ;  that  — ^he  will  have  attained  the  age  of  twenty-one  years  and  upwards,  and 
will  have  been  a  resident  of  the  state  of  X' tah  one  year  and  of  tlie  county  of 

 four  months,  and  of  the  precinct  of  in  the  count}-  of  for 

riity  days,  at  the  time  of  the  election  on  the  day  of  ,  18 — ,  and 

that  — he  is  in  all  re^)ectH  a  qualified,  registered  elei^tor  under  the  laws  of  XTtah ; 
aod  I  farther  certify  that  the  reason  — he  applies  for,  and  I  give,  this  registration 

certificate,  is  because  within  district  Xo.  where  — he  resides,  thei-e  is  no 

registry  agent,  and  I  further  certify  that  — he  is  under  the  law  entitled  to  vote 
in  district  No.  of  county,  X'tah. 

Witness  my  liand  in  district  No.  of  count}',  Utah. 


RegistT}-  agent,  district  No.  ,  county,  Vtah. 

['M,  pp.  379*,  380*;  '97.  pp.  167-8. 

790.    Stationery  for  registration  agents.   Official  register.  The 

boards  of  county  commissioners  of  the  several  counties  must  provide  for  the  reg- 
istry agents  in  their  respective  <!ounties,  when  and  where  required,  all  proper  and 
necessary  books  and  stationery  to  carry  out  the  provisions  of  this  chapter.  They 
mast  furnish  to  each  registry  agent  a  bound  book,  prepared  for  the  alphabetical 
entry  of  names,  which  shall  \w.  known  as  the  ''official  register."  and  it  must 
be  ruled  in  columns  of  suitable  dimensions  to  provide  for  the  following  entries 
oppo^te  the  name  of  each  elector,  to  wit :  date  of  r^stration ;  name  of  elector ; 
column  for  writing  *•  voted;"  age  of  elector ;  where  Irom;  location  of  resident*, 
including  street  number,  and  number  of  room,  wliere  party  resides  in  a  build- 
ing the  rooms  of  which  are  numbere<l ;  certificate  of  naturalization  exhibited,  or 
»eertified  copy  thereof;  the  postoffice  address.    ['96,  pp.  380-1*;  '97,  p.  169. 

800.  Registration  only  at  office.  Registration  days.  It  shall  be 
the  duty  of  the  rc^stry  agents,  when  called  upon  to  do  so  at  their  respective 
offices,  and  not  elsewhere,  at  any  time  between  the  hours  of  eight  o'clock  a.  m. 
and  nine  o'clock  p.  m.  of  the  fourth  Tuesday  and  of  the  fourth  Wednesday  and 
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of  the  third  Tuesday  and  of  the  first  Tuesday,  and,  in  presidential  years,  of  the 
first  Wednesday,  prior  to  any  general  election,  to  receive  and  register  the  names 
of  all  persons  applying  for  r^istration,  who,  on  election  day,  will  be  legally 
qualified  and  entitled  to  vote  in  that  election  district,  aax>rding  to  the  provisions 
of  law  under  which  such  election  may  be  held.    ['96,  p.  381* ;  '97,  p.  169. 

801.  Sntries  on  official  register.  Befiisal  to  give  residence. 

Registry  agents  must  enter  upon  the  official  raster,  under  the  proper  heading, 
the  date  of  registration,  the  names,  alphabetically  arranged'  according  to  sur- 
names, with  the  first  or  given  name  in  full,  the  age  and  nativity  of  the  elector, 
together  with  the  location  of  residence  of  elector  as  directed  in  section  seven  hun- 
dred and  ninety-nine,  and  when  the  person  so  registered  is  of  foreign  birt^,  13ie 
fact  of  the  exhibition  of,  or  failure  to  exhibit,  his  certificate  of  naturalization,  or 
a  certified  copy  thereof,  must  be  noted  in  the  column  provided  for  that  purpose, 
which  list,  properly  entered,  as  in  this  section  required,  is  known  as  the  "official 
register  "  of  electors  of  their  respective  districts.  If  any  person  fails  or  refuses 
to  give  his  residence,  with  the  particularity  required  in  this  chapter,  he  must  not 
he  registered.    ['96,  p.  381;  '97,  pp.  169-70. 

802.  Notice  of  time  and  place  of  registration.  Each  registry  agent 
must  post,  in  not  less  than  five  conspicuous  places  within  his  district,  for  tesa 
days  before  the  first  day  provided  for  re^stration,  a  notice  signed  by  him  to  the 
effect  that  the  time  and  place  for  r^strotion  of  tlie  names  of  the  qualified  eleo* 

tors  in  election  district  No.  ,  prior  to  the  election  (specifying  the 

election)  to  be  held  on  the  day  of  ,  189 — ,  for  the  county  of  , 

Utah,  will  be  between  the  hours  of  eight  o'clock  a.  m.  and  nine  o'clock  p.  m.  on 

the  days  of  ,  189 — ,  at  the  office  of  said  agent  at  (specifying  the 

place,  which  must  be  within  the  election  district,  where  electors  may  apply 
registration).    ['96,  p.  382*;  '97,  p.  170. 

Agent  to  port  notice  of  time  andplaee  of  olectioii,  3  792. 

803.  Registration  oath.  Every  person  applying  to  be  r^stered  must, 
before  he  or  she  is  entitled  to  have  his  or  her  name  restored,  take  and  subscribe 
the  following  oath  or  afi!irmation,  which  must  be  administered  by  the  r^stry 
agent:  "  I  do  solemnly  swear  (or  affirm)  that  I  am  a  citizen  of  the  United  States; 

and  shall  have  been  such  for  ninety  days  prior  to  the  election  on  the  day 

of  ,  eighteen  hundred  and  ninety  ;  that  I  shall  have  attained  tl^ 

age  of  twenty-one  years  and  upwards,  and  shall  have  been  a  resident  of  the  state 

of  Utah  one  year,  and  of  the  county  oif  four  months,  and  of  the  product  of 

  in  the  county  of   for  axty  days  at  the  time  of  the  election  on 

the  day  of  ,  eighteen  hundred  and  ninety  ;  and  that  I  now 

reside  in  election  district  No.  ;  so  help  me  God  (or  under  the  pains  and 

penalties  of  perjury)."  The  registry  books  and  lists  must  be  open  at  any  reason- 
able time  for  inspection  by  any  pa:wn.    ['96,  p.  382 ;  '97,  p.  170. 

804.  Examination  of  applicant  to  register.  Challenges.  When 
any  person  appears  and  demands  to  be  r^stered  whom  the  registry  agent  does 
not  know  to  be  entitled  to  registry  under  the  qualifications  required  by  law,  for 

the  election  then  ensuing,  the  registry  agent  must  question  the  applicant  gene^ 
ally,  under  oath,  as  to  his  qualifications  as  an  elector;  and,  if  satisfied,  most 
enter  his  name  in  the  raster,  but  if  the  r^stry  agent  is  not  fully  satisfied,  or  if 
the  applicant  be  challenged  by  a  qualified  elector  of  the  county  stating  distinctiy  the 
grounds  of  challenge,  tiie  registry  agent  must  require  the  applicant  to  answer 
truly,  under  oath  or  affirmation,  the  following  questions,  together  with  such  other 
qnestions  as  said  registry  agent  may  consider  necessary  or  proper  testing  his 
qualifications  as  an  elector  for  the  ensuing  election,  to  wit : 

1.  Are  you  a  citizen  of  the  United  States ;  if  so,  are  you  native  bom  <ff 
naturalized;  and  if  naturalized,  when  and  where  were  you  naturalized? 

2.  Are  you  now,  or  will  you  be  twenty-one  years  of  age  prior  to  the  day  of 
the  next  ensuing  Section? 
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3.  On  the  day  of  the  next  ensuing  election  will  you  have  resided  in  Utah 
one  year,  in  this  county  four  months,  and  in  this  precinct  sixty  days  next  preced- 
ing the  day  of  said  election? 

If  any  of  the  foregoing  questions  are  answered  in  the  n^ative,  the  applicant 
must  not  be  registered.  If  the  applicant  answer  all  the  forgoing  questions  in 
the  afiirmative,  and  if  the  answero  to  the  other  questions  propounded  do  not  show 
turn  to  be  d^aqu^fied,  the  applicant  must  be  registered.  ['96,  pp.  382-3*;  '97, 
pp.  170-1. 

QualificBtionB  of  electors,  Con.  art.  4,  sees.  1,  2,  5,  6,  7.   Registering  naturalized  citizen,  g  607.  Unlaw- 
ful rrgistration  a  felon?,  g  896. 

805.  Resident  defined.  A  resident  within  the  meaning  of  this  title 
must  he  construed  to  mean  a  person  who  has  resided  or  will  have  resided  continu- 
ously within  this  state  for  one  year,  and  in  the  county  four  months,  and  in  the 
precinct  abcty  days  next  preceding  the  day  of  the  next  ensning  election.  ['96,  p. 
383;  '97,  p.  171. 

806.  Rules  governing  place  of  residence  for  purpose  of  registra- 
tion. For  the  purpose  of  registration  or  voting,  the  place  of  residence  of  any 
pomn  must  be  governed  by  the  following  rules  as  far  as  they  are  applicable : 

1.  That  place  must  be  considered  and  held  to  be  the  r^dence  of  a  person, 
in  which  his  habitation  is  fixed,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning. 

2.  A  person  must  not  be  held  to  have  gtuned  or  lost  retddence  by  reason  of 
his  presence  or  absence  while  employed  in  the  service  of  the  United  States  or 
of  this  state,  nor  while  a  student  at  any  institution  of  learning,  nor  while  kept  in 
any  almshouse,  or  other  asylum  at  the  public  expense,  nor  while  confined  in  any 
pnblic  prison,  nor  while  residing  upon  any  Indian  or  military  reservation. 

3.  No  soldier,  seaman,  or  marine,  in  the  army  or  navy  of  the  United  States, 
shall  be  deemed  a  resident  of  this  state  in  consequence  of  being  stationed  at  any 
military  or  naval  place  within  the  same. 

4.  A  person  must  not  be  considered  to  have  lost  his  residence  who  leaves 
hia  home  to  go  into  a  foreign,  country  or  into  another  state,  or  precinct  in  this 
Rtate  for  temporary  purposes  merely,  with  the  intention  of  returning ;  promdedy 
he  has  not  exercised  the  right  of  tiie  elective  franchise  in  said  state  or  precinct. 

6.  A  person  must  not  be  considered  to  have  gained  a  re^dence  in  any 
county  into  which  he  comes  for  temporary  purposes  merely,  without  the  inten- 
tion of  making  such  county  his  home. 

6.  If  a  person  removes  to  another  state,  with  the  intention  of  making  it  his 
residence,  he  loses  his  residence  in  this  state. 

7.  If  a  person  removes  to  another  state  with  the  intention  of  remuning 
there  for  an  indefinite  time,  and  as  a  place  of  permanent  residence,  he  loses  his 
readence  in  this  state,  notwithstanding  he  entertains  an  intention  of  returning 
at  some  future  period. 

8.  The  place  where  a  man's  family  resides  is  presumed  to  be  his  place  of 
reradence,  but  any  man  who  takes  up  or  continues  his  abode  with  the  intention 
of  remaining  at  a  place  other  than  where  his  family  resides,  must  be  regarded  as 
a  readent  where  he  so  abides. 

9.  A  change  of  residence  can  only  be  made  by  the  act  of  removal,  joined 
witii  the  intent  to  remain  in  another  place.  There  can  only  be  one  residence. 
A  residence  cannot  be  lost  until  another  is  gained. 

10.  The  term  of  residence  must  be  computed  by  including  the  day  on  which 
the  person's  residence  commences  and  by  excluding  the  day  of  election. 

11.  Any  person  living  upon  any  Indian  or  military  reservation  shall  not  be 
deemed  a  resident  of  Utah,  within  the  meaning  of  this  chapter,  unless  such 
person  had  acquired  a  residence  in  some  county  in  Utah  prior  to  taking  up  his 
residence  npon  saeh  Indian  or  military  reservation.  ['96,  pp.  383-5*;  '97,  pp. 
171-2. 
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807.  Naturalized  citizen  to  exhibit  papers.  Affidavit.  Examina- 
'tion.  When  a  naturalized  citizen  appli^  for  registration,  his  certificate  of 
naturalization,  or  a  certified  copy  thereof,  must  be  produced;  but  if  it  satis- 
factorily appefu«  to  the  r^istry  agent  by  the  oath  or  affirmation  of  the  applicant 
(and  the  oath  or  affirmation  of  one  or  more  credible  citizens  as  to  the  crediMli^' 
of  such  applicant),  that  such  certificate  of  naturalization  or  a  certified  copy 
thereof,  is  lost  or  destroyed,  or  beyond  the  reach  of  the  applicant,  for  the  time 
being,  said  r^stry  a^nt  must  register  the  name  of  said  applicant,  unless  he  is 
by  law  otherwise  disqualified ;  but  In  case  of  failure  to  produce  the  certificate  of 
naturalization,  or  a  certified  copy  thereof,  the  r^stry  agent  must  proponnd  to 
him  the  following  questions : 

1.  In  what  year  did  yoa  come  to  the  United  States? 

2.  In  what  state  or  toritory,  county,  court,  and  year  where  you  fully 
admitted  to  dtizenship? 

3.  Mlien  did  you  last  see  your  certificate  of  naturalization,  or  a  certified 

copy  thereof? 

The  answers  to  the  above  questions  must  be  taken  down  in  the  form  of  aii 
affidavit,  which  must  be  subscribed  and  sworn  to  by  the  applicant,  and  retained 
in  poBsession  by  the  registry  agent  and  by  him  handed  over  to  his  successor.  No 
person  is  required  to  make  the  affidavit  twice  before  the  same  agent,  or  the  suc- 
cessor of  such  agent,  having  in  his  posseasion  the  former  affidavit.  [*96,  p.  386*: 
'97,  p.  173. 

808.  Posting  of  registration  lists  in  districts.  Last  for  judges  of 
election.  When  tlxe  re^atering  of  voters  on  the  third  Tuesday  prior  to  any 
general  election  shall  have  been  completed,  ea^ih  registrj'  agent  must,  with  all 
reasonable  expedition,  within  three  days,  prepare  and  cause  to  lie  written  or 
printed  a  full,  complete,  and  true  list  of  all  the  names  on  the  official  register  for 
his  district,  alphabetically  arranged  according  to  surnames,  with  places  of  rendence, 
the  same  to  be  verified  by  his  oath  and  posted  in  some  public  and  conspicaons 
place  within  his  district,  there  to  remain  until  the  close  of  r^stration  on  the 
first  Tuesday  or  the  first  Wednesday,  as  the  case  may  be,  prior  to  the  day  of  elec- 
tion. When  the  registration  of  electors  mentioned  in  this  chapter  shall  be  finally 
closed,  each  registry  agent  must,  with  all  reasonable  expedition,  prepare  and  cause 
to  be  written  or  print&i  a  full,  complete,  and  corrected  list  of  all  the  names  on  his 
official  raster,  alphabetically  arranged,  commencing  with  the  surname  of  each 
elector,  tc^ther  with  the  residence  of  each,  which  he  must  certify  under  oath 
and  cause  to  be  posted,  within  three  days  after  the  close  of  registration,  in  a  pub- 
lic and  conspicuous  place  within  two  hundred  feet  of  the  polling  place,  within  his 
district,  there  to  remain  until  the  closing  of  the  polls  on  election  day.  Each  reg- 
istry agent  must  prepare  and  deliver  personally  to  one  of  the  judges  of  election 
in  his  district,  at  a  time  not  later  than  the  day  next  preceding  that  on  which  any 
general  or  municipal  election  is  to  be  held,  a  full,  complete,  and  true  copy  of  his 
official  register,  verified  by  his  oath.    ['96,  pp.  385-6*;  '97,  pp.  173-4. 

809.  Registry  agent  to  hear  objections  to  voter,  and  correct 
errors.  OhaUenge.  The  registry  agents  must  give  notice  in  said  posted  lists 
that  they  will  receive  objections  to  the  right  to  vote  of  any  persons  so  r^stered 
between  the  hours  of  six  o'clock  p.  m.  and  nine  o'clock  p.  m.  on  Saturday  next 
preceding  the  day  of  election ;  and  also  requesting  all  persons  whose  names  may 
be  erroneously  entered  in  said  list  to  apply  to  the  proper  registry  agent  at  the  time 
designated  and  have  such  error  corrected.  Such  objection  to  the  right  to  vote  of 
any  person  registered  must  be  made  only  by  a  qualified  elector,  in  writing,  duly 
verified,  setting  forth  the  ground  of  objection  or  disqualification.  The  regisby 
agent  before  whom  any  such  affidavits  are  made,  must  carefully  preserve  the  same 
and  deliver  them  with  a  copy  of  the  official  register  and  other  papers  required  by 
this  chapter  to  be  delivered  to  the  election  judges  as  herein  provided,  and  he  most 
write  distinctly  opposite  the  name  of  fuiy  person  to  whose  qaalificationft  as  an 
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elector,  objections  may  be  tbus  made,  and  op]>OHite  the  name  of  any  person 
whom  (he  re^sbsy  aj^nt  believer  to  be  dead  or  to  have  removed  from  t^t  election 
dirtrict,  the  words,  "  to  be  challenged,"  or  words  to  that  effect.  It  is  the  duty  of 
the  judges  of  election,  if  on  election  day  such  person  who  has  been  objected  to 
applies  to  vote,  to  test  under  oath  his  qualifications,  and  if  he  is  found  to  be 
diiiqnalified  for  any  canse  under  the  law,  or  if  he  refuses  to  take  an  oath,  aa  to  his 
qualifications,  he  must  not  be  permitted  to  vote.     ['9(i,  pp.  .S8fi-7 ;  '97,  p.  174. 

810.  Register  to  be  transmitted  to  county  clerk.  The  copy  of  the 
official  raster  for  each  district,  delivered  to  the  election  judges,  together  with 
the  affidavits  mentioned  in  the  next  precedii^  section  of  this  chapter,  must  be 
preserved  and  transmitted  by  the  judges  of  election  to  the  county  clerk  as  a  part 
of  the  '*  election  returns."  as  providetl  by  law. 

811.  Failure  to  ftimish  list.  Procedure.  If  any  registration  agent 
fails  or  refuses  to  furnish  to  the  election  judges  a  copy  of  the  official  register  of 
his  district,  as  provided  for  in  this  chapter,  the  said  election  judges  are  authorized 
to  take  and  use  the  copy  of  the  printwi  or  written  list  of  r^etered  voters  posted 
in  such  district,  as  provided  for  in  this  chapter,  and  their  returns  must  show  the 
reason  for  using  such  list  instead  of  the  copy  of  the  official  raster  that  should 
have  been  delivered  to  them.    [*9(>,  p.  387*;  *97,  pp.  174-5. 

812.  Transfers  to  another  district  in  same  precinct.  Any  re^s- 
tcred  elector  moving  from  one  district  to  another  within  the  same  precinct,  prior 
to  the  day  of  the  ensuing  election,  may  apply  to  the  registrj"  agent  before  whom 
he  has  already  been  registered  for  that  year,  at  any  time  prior  to  the  day  of  elec- 
tion and  have  his  name  taken  off  the  official  register  and  receive  from  the  registry 
agent  a  certificate,  to  be  called  a  registry  certificate,  under  the  signature  of  the 
registrj'  agent,  showing  substantially  that  he  was,  on  a  <'ertain  day,  duly  regis- 
tered in  the  official  register  of  district  No  in  precinct  of  the  county  of 

 ,  Utah,  and  that  his  name  has  been  erased  at  his  own  request,  which 

certificate  will  entitle  him  to  have  his  name  registered,  in  the  same  manner  as 
other  names  are  r^stered,  in  any  other  district  within  the  same  precinct,  for 
said  election,  provided  it  satisfactorily  appears  to  the  registry  agent  receiving  the 
certificate,  and  to  whom  application  is  made  for  the  second  r^stration,  that 
the  applicant  is  entitled  to  vote  in  that  district  at  the  next  ensuing  election. 
p96.  pp.  387-8*;  *97,  p.  175. 

813.  Oath  of  registry  agent.  Before  entering  upon  the  duties  pre- 
scribed in  this  chapter,  the  registry'  agents  must  severally  take  and  subscribe 
before  an  officer  duly  authorized  to  administer  oaths,  the  constitutionfil  oath  of 
office,  which  must  be  filed  in  the  office  of  the  county  clerk  of  th^  respective 
counties.  R^stry  agents  may  take  the  registration  oath  before  any  person 
authorized  to  administer  an  oath.    ['96,  p.  388*;  '97,  p.  175. 

814.  Compensation  of  registry  agent  paid  by  county.  The  several 
registrj'  agents  are  entitled  to  receive  as  full  compensation  for  all  services 
rendered  by  them  under  the  provisions  of  this  chapter,  such  sums  as  may  be 
allowed  by  the  board  <^  county  commlssionerft,  and  such  compensation  may  be  a 
per  diem  not  to  exceed  three  dollars.  Their  compensation  is  a  county  charge 
and  their  accounts  must  be  made  out  so  as  to  dearly  show  the  number  of  days 
spent  in  the  performance  of  their  official  duties,  which  shall  be  sworn  to  and 
filed  with  the  county  auditor  of  their  respective  counties,  and  said  claim  must  be 
audited  and  paid  out  of  the  general  fund  of  the  several  counties  as  other  countj' 
chai^     ['96,  p.  388*;  '97,  pp.  175-6. 

815.  Oounty  clerk's  record.  Notice  of  appointment.  The  county 
clerk  must  make  full  and  minute  entries  of  all  proceedings  had  under  this  chap- 
ter, and  notify  in  writing  the  registry  agents  of  thdr  appointment.  ['96,  p.  388 : 
'97,  p.  176. 

816.  New  registration  in  presidential  year.  Procedure  at  other 


Digitized  by 


268 


EI/ECTIONa— REGISTRATION. 


elections.  An  entirely  new  registration  of  voters  shall  be  made  in  eafih  year  of 
a  presidential  election,  and  every  person  desiring  registration  must  appear  in 
person  and  make  application  therefor.  For  all  other  general,  and  for  .municipal 
elections,  the  ''official  register"  of  the  next  preceding  election  shall  be  revised 
by  adding  thereto  the  names  of  all  persons  r^stered  on  the  proper  days  therefor 
prior  to  such  general  or  municipal  election.  For  all  such  general  and  municipal 
elections  held  prior  to  the  presidential  election  in  November,  nineteen  hundi^d, 
the  general  registration  made  in  the  year  eighteen  hundred  and  ninety-six  sh^l 
be  token  as  a  basis  for  revision.  For  all  special  and  school  elections  there 
shall  be  no  special  registration  of  voters,  but  the  ' '  official  register ' '  last  made  or 
revised  shall  constitute  the  "  official  raster  "  for  such  special  or  school  election. 


Municipal  electaons,  general  provisions.  U  887-891.   School  elections,  H  1804-1812,  1895-1900. 

817.  Municipal  elections,  registration  for.  Expense.  Itsliallbe 

the  duty  of  the  registry  agents,  appointed  as  herein  provided  for  the  election 
districts  within  the  several  incorporated  cities  and  towns,  at  any  time  when 
called  upon  to  do  so  at  their  respective  offices  and  not  elsewhere,  between  the 
hours  of  eight  o'clock  a.  m.  and  nine  o'clock  p.  m.  of  the  first  and  third  Tues- 
days prior  to  the  municipal  or  town  election,  to  receive  and  register  the  names 
of  all  persons  applying  for  registration  who  are  legally  qualified  and  entitled  to 
vote  at  such  election,  or  who  will  IcgaUy  have  acquired  a  residence  (being  other- 
wise qualified)  and  who  have  a  right  to  vote  at  such  ensuing  election  according 
to  the  provisions  of  law  under  whidi  such  election  may  be  held  in  each  election 
district.  The  expense  of  such  registration  shall  be  paid  by  the  city  or  town  for 
which  the  same  is  made.    ['96,  pp.  388-9*;  '97,  p.  176. 

818.  Official  register  at  special  election.  Before  the  day  on  which 
any  special  election  is  appointed  to  be  held,  the  registry  agent  must  furnish  one 
of  the  judges  in  his  election  district,  at  a  time  not  later  than  one  day  next  pre- 
ceding the  day  the  election  is  to  be  held,  a  copy  of  the  official  register  for  his 
district,  but  no  copies  need  be  posted.    ['96*,  p.  389;  '97,  pp.  176-7. 

819.  Registry  agents.  Qualifications.  Terms.  Removal.  There 
shall  l)e  but  one  registry  agent  for  each  election  district.  All  registry  agents  shall 
be  competent  persons  and  shall  be  appointed  by  the  board  of  county  commis- 
sioners. They  shall  be  resident  qualified  voters  in  the  several  election  districts 
for  which  they  shall  be  appointed.  They  shall  be,  and  Me  hereby  empowered  and 
authorized  to  administer  oaths  and  affirmations  and  to  do  such  other  acts  as  may  be 
necessary  to  fully  cany  out  the  provisions  of  this  chapter;  provided,  that  no  per- 
son a  candidate  for,  or  who  holds  a  state,  county,  or  other  office,  shall  be  eligible 
to  or  hold  the  office  of  registry  agent.  All  r^stry  agents  shall  be  appointed  bien- 
nially, at  the  regular  meeting  of  the  board  of  county  commissioners  held  nearest 
to  the  first  day  of  June  preceding  each  general  election,  and  shall  hold  their  oflfice 
for  the  period  of  two  years,  except  as  herein  otherwise  provided,  but  they  shall 
be  subject  to  removal  at  any  time  by  the  board  of  county  commissioners.  On  the 
appointment  of  his  successor,  the  r^stry  agent  shall  deliver  to  such  successor 
the  "  official  register  "  for  his  district  and  all  other  books  and  documents  in  his 
possession  pertiuning  to  such  office.  In  case  any  r^stry  agent  I'esigns  or  becomes 
a  non-resident  of  his  district,  he  shall  at  once  notify  the  county  clerk,  and  deliver 
to  him  all  books  and  documents  in  possession  of  such  registry  agent  pertaining  to 
his  office.     ['96,  p.  389*;  '97,  p.  177. 

820.  Change  of  district  boundaries.  New  registry  lists.  When- 
ever the  boundaries  of  any  election  district  have  been  changed,  or  a  new  district 
created,  it  shall  be  the  duty  of  the  r^stry  agents  of  the  districts  affected  to  meet 
prior  to  the  first  day  of  the  next  ensuing  registration  and  transfer  from  one 
official  register  to  the  otlier,  as  the  case  may  require,  the  names  of  all  voters  resid- 
ing within  the  territory  affected  by  such  change.  Any  registered  voter  whose  name 
has  been  erroneously  transferred  from  one  official  register  to  another,  or  erro- 


['96,  p. 


388*;  '97,  p. 
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Dcously  allowed  to  remain  on  any  official  register,  may  be  permitted  to  vote  in 
the  district  in  which  he  resides  upon  taking  the  registration  oath  before  one  of  the 
election  judges  and  presenting  to  such  judges  sufficient  proof  that,  through 
the  error  of  the  r^istratlon  agent,  his  name  does  not  appear  on  the  official  ref^ster. 


821.  POTBon  must  register  to  vote.  No  person  shall  hereafter  be  per- 
mitted to  Vote  at  any  general,  special,  municipal,  or  school  election,  without 
having  first  been  registered  within  the  time  and  in  the  manner  wd  form  required 
bv  the  provisions  of  this  chapter.    ['96,  p.  390*;  '97,  p.  178. 


822.  Nomination  by  convention  or  by  committee.  Any  convention 
of  del^ates  of  a  political  party  which  presented  candidates  at  the  last  preceding 
election,  held  for  the  purpose  of  making  nominations  to  public  office,  and  also 
voters  to  the  number  hereinafter  specified,  may  nominate  candidates  for  public 
offices  to  be  filled  by  election  within  this  state.  A  convention  within  meaning 
of  this  chapter  is  an  oi^nized  assemblage  of  voters  or  delegates  representing  a 
political  party,  which  at  the  last  election  before  the  holding  of  such  convention 
poUed  at  least  two  per  cent  of  the  entire  vote  cast  in  the  state,  county,  or  other 
poUtical  division  or  district  for  which  the  nomination  may  be  made.  A  committee 
i^pointed  by  any  such  convention  may  also  make  nomination  to  public  office 
when  authorized  to  do  so  by  resolution  duly  passed  by  the  convention  at  which 
soch  committee  was  appointed.    ['96,  p.  184*;  '97,  p.  178. 

823.  Oertiflcate  of  nominatloii.  Form.  All  nominations  made  by 
soch  convention  or  committee  shall  be  certified  as  follows:  The  certificate  of 
Domination,  which  shall  be  in  writing,  shall  contfun  the  name  of  the  office  for 

which  each  person  is  nominated,  the  name,  postoffice  address,  if  any,  the  resi- 
dence of  each  such  person,  and  if  in  a  city,  the  street,  uumber  of  residence, 
and  place  of  business,  if  any,  and  shall  designate  in  not  more  than  five  words 
the  party  which  such  convention  or  committee  represents.  It  shall  be  signed 
by  the  presiding  officer  and  secretary  of  such  convention  or  committee,  who 
^1  add  to  their  signatures  their  respective  places  of  residence  and  postoffice 
addresses,  and  nui>ke  oath,  before  an  officer  quaUfied  to  admimster  t^e  same,  that 
the  affiants  were  such  officers  of  such  convention  or  committee,  and  that  said 
certificate  and  the  statements  therein  contained  are  true,  to  the  best  of  their 
knowledge  and  belief.  When  the  nomination  is  made  by  a  committee,  the  cer- 
tificate of  nomination  shall  also  contain  a  copy  of  the  resolution  passed  at  the 
convention,  which  authorized  the  committee  to  make  such  nomination.  In  the 
case  of  electors  for  president  and  vice-president  of  the  United  States,  the  names 
of  candidates  for  president  and  vice-president  may  be  added  to  the  political  or 
party  appellation.    ['96,  pp.  184-5;  '97,  pp.  178-9. 

824.  Id.  Where  filed.  Certificates  of  momination  of  candidates  for 
offices  to  be  filled  by  the  voters  of  the  entire  state,  or  of  any  division  or  district 
greater  than  a  county,  shall  be  filed  with  the  secretary  of  state.  Certificates  of 
nomination  of  candidates  for  offices  to  be  filled  by  the  voters  of  any  city  or  town 
fbail  be  filed  with  the  recorder  of  such  city,  or  the  clerk  of  such  town.  All 
other  certificates  of  nominations  shall  be  filed  with  the  clerks  of  the  respective 
counties  wherein  the  officers  are  to  be  elected.    ['96,  p.  185 ;  '97,  p.  179. 

826.  Nominations  otherwise  than  by  convention.  Oertiflcate. 
Oudidates  for  public  office  may  be  nominated  otherwise  than  by  convention  or 


[•97,  p.  177. 
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committee  in  the  manner  following :  A  certificate  of  nomination  containing  the 
names  of  the  candidates  for  the  offices  to  be  filled,  with  such  information  h»  in 
required  to  be  given  in  the  certificates  hereinbefore  provided  for  in  other  cases, 
except  that  such  certificates  shall  designate  in  not  more  than  five  words,  instead 
of  the  party,  the  political  or  other  name  which  the  signers  shall  select,  shall  he 
signed  by  voters  residing  within  the  district  or  political  division  in  and  for  which 
the  officer  or  officers  are  to  be  elated,  to  the  number  of  at  least  five  hundred, 
when  the  nomination  is  for  an  office  to  be  filled  by  the  voters  of  the  entire  stote; 
of  at  least  one  hundred,  when  the  nomination  is  for  an  office  to  be  filled  the 
voters  of  a  district  less  than  the  state  and  greater  than  a  county,  or  by  the  voters 
of  a  county ;  and  of  at  least  fifty,  when  the  nomination  ia  for  an  office  to  be  filled  by 
all  the  voters  of  a  precinct,  town,  city,  or  other  division  less  than  a  county.  The 
signatures  to  a  certificate  of  nomination  need  not  all  be  appended  to  one  paper. 
The  certificate  may  designate  or  appoint  upon  the  face  thereof  one  or  more  per- 
sons, who,  for  the  purposes  set  forlii  in  sections  eight  hundred  and  thirty-three 
and  eight  hundred  and  thirty-four,  shall  represent  the  signers  of  said  certificate. 
Each  voter  ogning  a  certificate  shall  add  to  his  signature  bis  place  of  residence 
and  shall,  before  an  officer  duly  authorized  to  take  acknowledgments,  acknowledge 
his  signature  and  take  oath  that  he  is  a  voter  within,  and  for  the  political  division 
for  which  such  nomination  is  made,  and  has  truly  stat-ed  his  residence.  Said  cer- 
tificate, when  executed  and  acknowledged  as  above  prescribed,  may  be  filed  a;* 
provided  for  in  section  eight  hundred  and  twenty-four,  in  the  same  manner  and 
with  the  same  effect  as  a  certificate  of  nomination  made  by  a  convention  or  com- 
mittee.   ['96,  pp.  186-6;  '97,  pp.  179-80. 

826.  Names  of  candidates  in  certifloate  not  to  exceed  offloes  in 
number.  No  certificate  of  nomination  shall  contain  the  names  of  more  candi- 
dates for  any  office  than  there  are  offices  to  fill ;  but  if  any  such  certificate  does 
cont^n  the  names  of  more  candidates  than  there  are  offices  to  fill,  only  thot* 
names  which  come  first  in  order  on  such  certificates  and  are  equal  in  number 
with  the  number  of  offices  to  be  filled,  shall  be  taken  as  nominated,  and  all  tlie 
rest  of  such  names  shall  be  treated  as  surplusage.  No  person  shall  sign  more 
than  one  certificate  of  nomination  for  any  office.    ['96,  p.  186;  '97,  p.  180. 

827.  Certificate  to  be  preserved  two  years.  The  secretary  of  state 
shall  cause  to  be  preserved  in  liis  office  for  the  period  of  two  years,  all  certificates 
of  nomination  filed  therein  under  the  provisions  of  this  chapter ;  and  each  county 
clerk,  city  recx)rder,  or  town  clerk  shall  cause  to  be  preserved  in  his  office  for  a 
like  period  all  certificates  of  nomination  filed  therein.  All  snch  certificates  shall 
be  open  to  public  inspection,  nnder  proper  reflations  to  be  made  by  the  officers 
with  whom  the  same  are  filed.    ['96,  p.  186;  '97,  p.  180. 

828.  Time  of  filing  certificates  of  nomination.  When  nominatiou^i 
are  made  by  a  convention  or  committee,  tiie  certificates  of  nomination  to  be  filed 
with  the  secretary  of  state  shall  be  filed  not  more  than  sixty  nor  less  than  thirty 
days  before  the  day  of  election,  and  the  certificates  of  nomination  herein  diret^ted 
to  be  filed  with  the  county  clerk  shall  be  filed  not  more  than  sixty,  nor  less  than 
fifteen  days  before  election ;  and  the  certificates  of  nomination  herein  directed  to 
be  filed  with  the  city  recorder  or  town  clerk  shall  be  filed  not  more  than  thirty 
nor  less  than  fifteen  days  before  election.  Certifirates  of  nomination,  otherwise 
than  by  convention  or  committee,  shall,  when  required  to  be  filed  with  the  secre- 
tary of  state,  be  filed  not  more  than  forty  nor  less  than  thirty  days  before  elec- 
tion ;  and  wlien  required  to  be  filed  with  the  county  clerk,  shall  be  filed  not  more 
than  thirty  nor  less  than  fifteen  days  before  election;  and  when  required  to  Ik" 
filed  with  the  ^jity  recorder  or  town  clerk,  shall  be  filed  not  more  than  thirt>'  iu»r 
less  than  fifteen  days  before  election.    ['96,  pp.  186-7*;  '97,  p.  180. 

829.  Secretary  of  state  to  certify  nominations  to  county  cderk. 

The  secretary  of  state  shall,  immediately  upon  the  expiration  of  the  time  within 
which  certificates  of  nomination  may  be  filed  with  him  and  corrections  thereof 
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made,  certify  to  l^e  county  clerk  of  each  county,  within  which  any  of  the  voters 
may  by  law  vote  for  the  candidates  named  in  the  certificate,  the  name  asid 
dewription  of  each  such  candidate,  together  wit^  the  other  details  mentioned  in 
snoh  certificate  of  nominatioii  so  filed  with  the  secretary  of  state.  ['96,  p.  187; 
■97.  p.  181. 

830.  List  of  nominations  to  be  published  or  posted.  Before  an 
election  to  fi.U  any  public  office  the  county  clerk  of  each  county,  or  recorder  of 
earh  city,  or  town  clerk  of  each  town  sliall  publish  in  at  least  one  and  not  more 
than  tw^o  newspapers  published  within  the  oonnty,  city,  or  town,  as  the  case  may 
he.  or  poHt  notices  in  at  least  three  conspicuous  places  in  each  precinct  where 
imch  election  is  to  be  held,  a  list  of  all  the  nominations  to  offices  certified  to  him 
under  the  provisions  of  this  chapter.  Such  publication  nhall  be  made  three  times, 
except  as  otherwise  provided  in  this  section,  the  first  publication  to  be  not  less 
than  six  days  nor  more  than  ten  days  prior  to  the  day  of  election,  and  shall  con- 
tain the  name  and  the  party  or  other  designation  of  each  candidate,  and  shall  be, 
as  far  a8  possible,  in  the  form  of  the  official  ballot*).  In  the  case  of  municipal 
elections,  suc^  publication  of  the  names  of  candidates  for  municipal  offices  shall 
be  made  in  newspapers  which  fure  published  within  the  municti»lity  where  the 
election  is  to  be  held.  One  of  such  publications  shall  be  made  in  a  newspaper 
which  advocates  the  principles  of  the  political  party  that  at  the  last  preceding 
state  election  cast  the  largest  number  of  votes,  and  another  of  such  publications, 
if  more  than  one  is  made,  shall  be  made  in  the  newspaper  which  advocates  the 
principles  of  the  political  party  which  at  the  last  preceding  state  election  cast 
the  next  largest  number  of  votes.  The  clerk  or  recorder  in  selecting  the  respec- 
tive papers  for  such  publication,  shall  select  those  which,  according  to  the  best 
information  he  can  obtain,  have  t^e  largest  circulation  within  the  county.  If 
there  be  no  daily  newspaper  published  within  the  county,  city,  or  town,  as  the 
tase  may  be,  one  publication  in  each  newspaper  shall  be  sufficient.  Should 
the  clerk  or  recorder  find  it  impracticable  to  make  the  publication  tax  days  before 
election  day,  in  counties  where  no  daily  newspaper  is  printed,  he  shall  make  the 
same  at  the  earliest  possible  day  thereafter.  One  of  the  publications  in  any 
newspaper  shall  be  in  the  last  issue  thereof  before  the  day  of  election.  In  coun- 
ties, citicK.  or  towns,  where  it  is  impracticable  to  make  publication  in  newspapers 
advoratang  opposite  political  principles,  publication  shall  be  made  in  the  news- 
p^»er  having  the  largest  circulation.  In  counties,  cities,  or  towns,  where  there 
are  no  newspapers  published,  the  clerk  or  recorder  shall  post  double  the  number 
of  printed  Usts.  and  such  additional  lists  shall  be  posted  in  other  conspicuous 
places  in  different  portions  of  the  county.  cit\'.  or  towK,  as  the  case  may  he. 
['96.  pp.  187-8*:  '97,  pp.  181-2. 

Camction  of  errois  in  oames  of  candidates,  ^tv,,  i  788. 

831.  Copies  of  nomination  lists  to  registry  agents.  Posting 
same.  The  county  clerk  of  cadi  county,  and  the  city  recorder  of  each  city,  and 
the  town  clerk  of  each  town,  shall,  at  least  six  days  before  election  day,  send 
to  the  registrj'  agent  in  each  election  district  in  such  county,  city,  or  town,  at 
least  five  and  not  more  than  ten  copies,  for  each  election  district,  of  printed  lists 
containing  the  name  and  party  or  other  designation  of  each  candidate  nominated, 
ap  hereinbefore  pro\ided,  to  be  voted  for  by  the  voters  of  the  respective  counties, 
eitie»s  or  towns.  Such  list  shall,  at  least  three  days  before  the  day  of  election,  be 
conspicuously  posted  by  such  registry  agents  in  one  or  more  public  places  in  each 
Section  district  of  the  countv.  citv,  or  town,  one  or  more  of  which  shall  be  duly 
posted  where  such  election  is  to  l)e  held.    ['96,  pp.  1H8-9*;  '97.  p.  182. 

832.  Objections  to  nominations  to  be  in  writing.   Curing  defects. 

.Vll  certificates  of  nominations  which  are  in  apparent  conformitv  wijji  the  pro- 
viidona  of  this  chapter,  shall  be  deemed  to  be  valid  unless  objection  thei-eto  shall 
!«  duly  made  in  writing  within  three  days  after  the  filing  of  the  same.  In  case 
sQch  objection  is  made,  notice  thereof  shall  forthwith  be  mailed  to  all  the  candi- 
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dates  who  may  be  affected  thereby,  addressing  to  them  at  their  respective 
postoffice  addresses  if  any,  or  places  of  residence  as  given  in  the  certificate  of  nomi- 
nation. The  officer  with  whom  the  original  certificate  waa  filed  shall  pass  upon 
the  validity  of  such  objection,  and  his  decision  shall  be  final;  provided^  that  such 
officer  shall  decide  such  objection  within  at  least  forty-eight  hours  after  the  same 
is  filed,  and  any  objection  sustained  may  be  remedied  or  defect  cured  upon  the 
original  certificate,  or  by  an  amendment  thereto,  or  by  filing  a  new  certificate 
within  three  days  after  such  objection  is  sustained.    ['96,  p.  189;  '97,  p.  182. 

833.  Nominatiozis  deemed  accepted  unless  written  notice  of  dec- 
lination given.  Whenever  uiy  person  nominated  for  public  office,  as  in.  this 
chapter  provided,  shall,  not  less  than  twelve  days  before  the  day  of  election,  if  he 
shall  have  been  nominated  as  provided  in  section  eight  hundred  and  twenty-two, 
or  not  less  than  ten  days  before  the  day  of  election,  if  he  shall  have  been  nomi- 
nated as  provided  in  section  eight  hundred  and  twenty-five,  notify  the  officer  with 
whom  the  original  certificate  of  his  nomination  was  filed,  in  writing  signed  by 
him  and  duly  acknowledged,  that  he  declines  such  nomination,  the  same  shall 
be  void  and  his  name  shaJOl  not  be  printed  upon  the  ballots.  The  office  to  whom 
such  notification  is  given  sliall  forthwith  inform,  by  mail  or  otherwise,  one  or 
more  prisons  whose  names  are  attached  to  the  original  certificate  of  nominati<m 
that  such  nomination  has  been  declined.    ['96,  pp.  189-80*;  '97,  p.  183. 

834.  Filling  vacancies  in  nominations.  Should  any  person  so  nomi- 
nated resign,  or  decline  the  nomination,  as  in  this  chapter  provided,  or  die  before 
election  day,  or  should  any  certificate  of  nomination  be  insufficient  or  inoperative, 
because  of  failure  to  remedy  or  cure  the  same,  the  vacancy  or  vacancies  thus  occa- 
sioned may  be  filled  in  the  same  manner  required  by  original  nominations.  If 
the  originfd  nomination  was  made  for  a  partrjr  convention  which  had  delegated  to 
a  committee  the  power  to  fill  'rocancies,  snch  committee  may,  upon  the  occurring 
of  such  vacancies,  proceed  to  fill  the  same.  The  chairman  and  secretary  of  such 
committee  shall  thereupon  make  and  file  with  the  proper  officer  a  certificate,  set- 
ting forth  the  cause  of  the  vacancy,  the  name  of  the  person  nominated,  the  office 
for  which  he  was  nominated,  the  name  of  the  person  for  whom  the  new  nominee 
is  to  be  substituted,  the  fact  that  the  committee  was  authorized  to  fill  vacanci^. 
and  such  further  information  as  is  required  to  be  given  in  an  original  certificate  of 
nomination.  The  certificate  so  made  shall  be  executed  and  sworn  to  in  the  man- 
ner prescribed  for  the  original  certificate  of  nomination,  and  shall,  upon  being 
filed  at  least  eight  days  before  the  election,  have  the  same  force  and  effect  as  an 
original  certificate  of  nomination.  When  such  certificate  shall  be  filed  with  the 
secretary  of  state,  he  shall,  in  certifying  the  nominations  to  the  various  county 
clerks,  insert  the  name  of  the  person  who  has  been  nominated  to  fill  the  vacancy 
in  place  of  the  original  nominee,  and  in  the  event  that  he  has  already  sent 
forward  his  certificate,  he  shall  forthwith  certify  to  the  county  clerks  of  the 
proper  counties  the  name  and  description  of  the  x>erson  so  nominated  to  fill 
the  vacancy,  the  office  he  is  nominated  for,  together  with  the  other  details  men- 
tioned in  the  certificate  of  nomination  so  filed  with  the  secretary  of  state,  and 
the  name  of  the  x>er8on  for  whom  such  nominee  is  substituted.  The  chairman 
and  secretary  of  such  committee  may  in  like  manner  make  and  file  with  the 
proper  officer  a  certificate,  setting  forth  the  occurrence  of  a  vacancy  by  death, 
resignation,  or  otherwise,  and  the  further  fact  that  it  is  not  the  intention  of  such 
committee  to  fill  such  vacancy.  When  such  certificate  shall  be  filed  with  the 
secretary  of  state  he  shaU  certify  such  vacancy  to  the  several  county  clerks  forth- 
with. The  secretaiy  of  state  shall  not  be  required  to  make  any  certificate  of  new 
nominations  or  vacancies  after  eight  days  before  election  day,  exclusive  of  elec- 
tion day.    ['96,  pp.  190-1*;  '97,  pp.  183-4. 

836.*  Proposed  constitutional  amendments.  Duty  of  secretary  of 
state  and  of  county  clerk.  Whenever  a  proposed  constitutional  amendment 
or  other  question,  except  the  inci\rnng  of  a  bonded  indebtedness,  is  to  be  sub- 
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initt«d  to  tiie  people  of  the  state  for  popular  vote  at  any  general  election,  the 
secretary  of  state  shall  duly,  and  not  lens  than  fifteen  days  b^ore  election,  certify 
the  e&me  to  the  county  clerk  of  each  couutj'  of  the  state  and  the  county  clerk  of 
each  county  shall  include  the  propositions  or  questions  to  be  submitted  as  they 
will  appear  in  the  ballot  to  be  xised  on  election  day,  in  the  publication  provided 
for  br  section  eight  hundred  and  thirty,  and  in  the  notice  provided  for  by  section 
eight  hundred  and  thirty-one.    ['96,  pp.  191-2;  '97,  p.  1S4. 

PropaaiiijE  unendments  to  conBtitaUon,  Con.  art  23. 


836.  Official  ballots,  how  provided.  Except  as  otherwise  provided 
by  law,  it  shall  be  the  duty  of  the  county  clerk  of  each  county  to  provide 
printed  ballots  for  every  election  of  public  officers  in  which  the  voters,  or  any  of 
the  voters,  within  the  county  participate ;  and  to  cause  to  be  printed  on  the  bal- 
lot the  name  of  exery  candidate  whose  nomination  has  been  certified  to  or  filed 
with  the  county  clerk  in  the  manner  provided  for  in  the  preceding  chapter.  It 
shall  be  the  dutj'  of  the  recorder  of  any  city  or  clerk  of  any  town,  except  as 
otherwise  provided  bj'  law,  to  provide  printed  ballots  for  every  election  of  public 
officers  in  which  the  voters  or  any  of  the  voters,  of  such  city  or  town  partici- 
pate ;  and  to  cause  to  be  printed  on  the  ballot  the  name  of  every  candidate  whose 
nomination  has  been  certified  to,  or  filed  with,  such  cit}'  recorder  or  town  clerk, 
in  the  manner  provided  by  law.  The  official  ballots  shall  be  printed  and  in  the 
possession  of  ^e  county  clerk,  city  recorder,  or  town  clerk,  at  least  four  days 
before  election,  and  subject  also  to  inspection  by  the  candidates  and  their  agents. 
[96,  p.  192*;  '97,  p.  185. 

837.  Saxnple  ballots.  Sample  ballots  printed  upon  paper  of  a  different 
color  from  the  official  ballots,  but  in  the  form  of  th<^  to  be  used  on  election  day, 
each  containing  the  names  of  the  candidates  which  are  to  be  printed  upon  the 
appropriate  official  liallot,  shall  be  printed  and  in  the  possession  of  the  county 
clerk  or  other  officers  charged  with  the  duty  of  preparing  such  ballots  seven  days 
before  the  day  of  election,  subject  to  public  inspection.  Sample  ballots  shall  be 
delivered  to  the  election  officers  and  pelted  with  the  cards  of  instruction  provided 
for  hn  the  next  succeeding  section.    ['96,  p.  192;  '97,  p.  185. 

838.  Instructions  for  voters  to  be  printed  and  distributed.  The 
county  clerk  of  each  county,  or  the  city  recorder,  or  town  clerk,  as  the  case  may 
be,  charged  with  the  duty  of  providing  ballots,  shall  cause  to  be  printed  on  cards 
and  in  the  English  language,  instructions  for  the  guidance  of  voters  in  preparing 
their  ballots.  Twelve  such  cards  so  printed  shall  be  furnished  by  such  clerk  or 
recorder  to  the  judges  of  election  in  each  election  district,  at  the  same  time  and 
in  the  same  manner  as  the  printed  ballots.  The  election  judges  shall  post  not 
less  than  one  of  such  cards  in  each  place  or  compartment  provided  for  the 
preparation  of  ballots,  and  not  less  than  three  of  such  cards  elsewhere  in  and 
about  the  polling  place  on  the  day  of  election.  Such  card  shall  l)e  printed  in 
Iwge,  clear  type,  and  shall  contain  instructions  to  the  votei-s  as  to  the  following 
matters,  to  wit:  » 

1.  How  to  obtain  ballots  for  voting; 

2.  How  to  prepare  the  ballots  for  deposit  in  thf  ballot  \yox : 

3.  How  to  obtain  a  new  ballot  in  the  pl&ce  of  one  spoiled  by  accident  or 
mistake; 

4.  Hov  to  obtain  assistance  in  marking  liallots ; 
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5.  Not  to  vote  a  spoiled  or  defaced  ballot; 

6.  That  identification  marks  or  otherwise  spoiling  or  d^aeing  a  ballot  will 
render  it  invalid.    ['9(i,  pp.  205-6*;  '97,  p.  185. 

839.   Form  of  ballot.   One  ballot  box  at  each  polling  place.  All 

nominations  of  any  political  pai-ty  or  group  of  petitioners,  shall  be  placed  under 
the  party  name  or  title  of  such  party  or  group  as  designated  by  them  in  their  certifi- 
cates of  nomination  or  petition,  or,  if  none  be  designated,  then  under  Aome  suitable 
title,  and  the  ballots  shall  contain  no  other  names,  ex<%pt  that  in  caae  of  electors 
for  president  and  vie^-pi-esident  of  the  United  States,  the  names  of  the  candi- 
dates for  president  and  vice-president  may  be  added  to  the  partj-  or  political 
designation.  It  shall  be  lawful  to  designate  the  political  party  or  group  of 
petitioners,  as  the  case  may  be,  by  an  appropriate  emblem  or  design,  such  as  a 
flag,  eagle,  rooster,  or  other  device,  as  may  be  set  forth  in  the  certificate  of  nomi- 
nation; provided,  that  no  two  sets  of  nominations  shall  use  or  have  the  same 
device,  and  that  each  i)olitical  party  or  group  of  petitionei's  shall  have  the  prior 
right  to  use  the  device  used  b3'  it  at  the  last  similar  election.  Each  list  of  candi- 
dates for  the  several  parties  and  groups  of  petitioners  shall  be  called  a  ticket  and 
be  placed  in  a  separate  column  on  the  ballot  in  such  order  as  the  authorities 
charged  with  the  printing  of  the  ballots  shall  decide.  The  columns  containing 
the  lists  of  candidates,  including  the  party  name  and  device,  shall  be  separated 
by  heavy  parallel  lines.  The  ballots  shall  be  on  plain  white  paper,  through  which 
the  printing  or  writing  cannot  be  seen,  and  in  any  one  county  must  l)e  uniform  in 
size.  The  party  name  or  title  shall  be  printed  in  capital  letters  not  less  than  one- 
fourth  of  an  inch  in  height,  and  a  circle  one-half  inch  in  (hameter  shall  be  printed 
immediately  below  the  party  name  or  title,  the  top  of  which  circle  shall  be  placed 
not  less  than  two  inches  below  the  perforated  line.  The  offices  to  be  filled  shall 
be  plainly  printed  immediately  above  the  names  of  the  candidate  for  t^e  same. 
The  names  of  candidates  shall  be  printetl  in  capital  lett-ers  not  less  than  one-eighth 
nor  more  than  one-foiu'th  of  an  in<;h  in  height,  and  at  the  right  of  the  name  of 
each  (landidate  a  square  shall  be  printed,  the  side-s  of  which  shall  be  uot  less  than 
one-fourth  of  an  inch  in  length.  At  the  right  of  the  ballot  there  must  be  left  a 
bltuik  ticket  long  enough  to  contain  as  many  written  names  of  candidates  as  there 
are  persons  to  be  electwl,  in  which  ticket  shall  be  printed  the  names  of  the  offices 
to  be  filled  as  in  the  other  tickets*.  "Whenever  the  approval  of  a  constitutional 
amendment  or  other  question  is  submitted  to  the  vote  of  the  people,  such  question 
shall  be  printed  on  the  ballot  after  the  list  of  candidates.  The  extreme  top  part 
of  each  ballot  above  the  portion  which  contains  the  party  names  and  emblems, 
shall  be  divided  by  a  perforated  line,  the  top  portion  being  known  as  the  stub, 
which  shall  be  not  less  than  one  inch  in  width,  upon  which  stub  shall  be  printed 
the  number  of  the  same.  Ballot  stubs  shall  be  numbered  consecutively.  On  the 
back  of  each  ballot  shall  be  pnnted  in  capital  lettei*fi  in  two  line  pita  gothic.  or 

type  not  smaller  in  size,  the  indorsement :  "Official  baUot  for  and  after 

the  word  '  *  for "  shall  follow  the  designation  of  the  election  district  or  political 
division  for  which  the  ballot  is  prepuWl,  and  the  date  of  the  election,  and  a  fac^ 
simile  of  the  signature  of  the  derk  or  recoi'der  who  has  caused  the  ballot  to  be 
printed.  The  ballot  shall  contain  no  caption,  or  other  indorsement  except  as  in 
this  section  provided.  Each  county  or  tovni  vlcvk  or  city  recorder,  shall  use  pi-e- 
cisely  the  same  quality  and  tint  of  paper,  and  kind  of  type,  and  quality  and  tint 
of  plain,  black  ink  for  all  ballots  fui-nisheil  by  him  at  one  election.  Whenever 
candidates  are  to  be  voted  for  only  by  the  votere  of  a  particular  district,  county, 
cit}',  town  or  other  political  division,  the  names  of  such  candidates  shall  not  be 
printed  on  any  other  ballot  than  those  provided  for  use  in  such  district,  county, 
city,  town,  or  political  division  respectivdy.  The  ballots  sliall  be  of  such  form 
and  the  indorsements  thereon  so  printed  that  tliey  may  be  folded  in  such  a  way 
that  when  so  folde<l  the  whole  indorsement  shall  be  visible  and  the  content*!  of 
the  ballot  shall  not  be  exposed.    There  shall  be  but  one  ballot  box  at  each  polling 
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place  for  receiving  batlote  cast  for  candidateB  for  office.  [-96,  pp.  193-5*;  '97, 
pp.  186-7. 

Ballot  shall  he  MHrret,  Con.  art.  4,  sec.  9.  constitution,  requirinff  that  all  elections  shall  be 

A  proTision  of  law  for  the  marking  and  identifi-     by  secret  balhit.    Ritchie  v.  Richards,  —  U.  — ;  47 

cUion  of  ballots  by  numheriiifi  them  is  void,  being      P.  670.    Zaoe,  C.  J.,  diisBenting, 

in  FontraTention  of  section  H  of  article  4  of  the 

840.  Number  of  ballots  to  be  provided.  The  county  clerk  of  each 
county  and  the  ci^  recorder  of  each  city,  and  the  town  clerk  of  each  town  when 
charged  by  this  chapter  with  the  duty  of  printing  and  preparing  ballots,  nhall 
provide  for  each  election  district  in  a  county,  city,  or  town,  one  hundred  ballots 
for  every  fifty  or  fraction  of  fifty  voters  registerwl  at  the  lawt  preceding  election 
in  the  election  district.  It  there  in  no  registry  list  in  the  district  such  ballots 
shall  be  provided  to  the  number  of  one  hundred  of  each  kind  for  eveiy  fifty  or 
fraction  of  fifty  voters  who  voted  at  the  last  preceding  election  in  such  district. 
UTien  a  district  shall  be  divided  or  the  bonndarien  changed,  the  county  clerk,  or 
city  recorder,  or  town  clerk,  as  the  case  may  be,  must  ascertain  as  nearly  as 
possible  the  number  of  voters  in  the  new  district  or  districts  and  provide  therefor 
a  sufficient  number  of  ballots  in  the  above  proportion.  ['96,  p.  195;  '97,  pp. 
187-8. 

841.  Ballots  printed  at  public  expense.  Except  as  otherwise  pro- 
vided by  law,  all  ballots  cast  in  elections  for  public  officers,  or  for  the  decision  of 
aay  question  submitted  to  electors  within  the  state,  shall  be  printed  and  dis- 
tributed at  public  expense.  The  printing  of  ballots  and  cards  of  instruction  for 
the  voters  <^  each  comity,  and  the  delivery  of  the  same  to  the  election  officers,  as 
hereinafter  provided,  shiall  be  a  county  cliarge,  the  payment  of  which  shall  be 
provided  for  in  the  same  mann«-  as  the  payment  of  other  county  expenses,  but 
the  expense  of  printing  and  delivering  ballots  and  cai'ds  of  instruction  to  be  used 
in  municipal  elections  shall  be  a  charge  against  the  city  or  town  in  which  such 
election  shall  be  held.     ['96,  pp.  183-4*;  '97,  p.  188. 

842.  Delivery  of  ballots.  Expense.  Sealed  packages.  Receipts. 
The  county  clerks  of  the  various  counties  of  the  state,  and  the  city  recorders,  and 
the  town  clerks,  as  tiie  case  maybe,  shall,  prior  to  election,  cause  to  be  delivered, 
at  the  expense  of  the  county,  city,  or  town,  to  the  election  judges  in  their  resjwc- 
tive  districts,  the  proper  number  of  ballot**  provided  for  the  ut*e  of  the  voters  at 
such  election  in  such  district.  The  same  shall  be  sent  in  two  sealed  packages  for 
each  election  district  in  said  county,  city,  or  town,  with  the  marks  on  the  outside 
of  each,  clearly  stating  the  election  district  and  polling  place  in  said  county,  city, 
or  town,  for  which  it  is  intended,  together  with  the  number  of  ballots  inclosed. 
Each  of  such  packages  shall  contain  one-half  of  the  number  of  ballots  intended 
for  such  election  district.  Snch  packages  shall  be  delivered  prior  to  Monday 
noon  before  election  day,  one  to  each  of  the  two  judges  of  election  in  each  dis- 
ttict,  who  are  members  of  the  political  pariies  which  cast  the  largest  and  next 
largest  number  of  votes  at  the  last  general  state  ele<ition.  Receipts  for  ballots 
thus  delivered  shall  be  given  by  the  election  judges  who  receive  thewi  and  filed 
with  the  clerk  of  the  county,  city,  or  town,  as  the  case  may  be,  who  shall  also 
keep  a  record  of  the  time  when,  and  in  the  manner  which,  each  of  said  packages 
was  sent  and  delivered.  The  several  election  j  udges  receiving  such  packages  shall, 
at  the  op«iing  of  the  polls  on  election  day,  produce  the  same  with  ttie  seals 
anbroken  in  the  proper  polling  place  and  sh^l  in  the  presence  of  all  three  judges 
open  the  said  packages.    ['96,  pp.  l!K>-7  ;  '97,  pp.  188-9. 

843.  Substitute  ballots.  If  the  lallots  to  l)e  fumiwhed  to  any  election 
judges,  as  herein  provided,  shall  not  be  delivered  at  the  time  above  mentioned, 
or  if  after  deliverj"^  they  shall  be  destroyed  or  stolen,  it  shall  Iw  the  duty  of  the 
said  clerk  of  the  county,  or  recorder  of  said  city,  or  cJerk  of  said  town,  to  cause 
othw  ballots  to  be  prepared,  as  nearly  in  the  form  pi*eHcril}ed  as  practicable,  with 
the  word  *'  substitute  "  printed  in  brackets  immediately*  under  the  fac-simile  sig- 
nature of  the  clerk  or  recorder  pi'eparing  such  ballots,  and  upon  receipt  of  the 
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ballots  thus  prepared  from  such  clerk  or  recorder  accompanied  by  a  state-ment 
under  oath  that  the  same  have  been  prepared  and  furnished  by  him,  and  that  the 
original  ballots  have  bo  failed  to  be  received,  or  have  been  destroyed  or  stolen, 
the  election  judges  shall  cause  the  ballots  so  substituted  to  be  used  at  the  election. 
If  from  any  cause  none  of  the  oflftcial  ballots  or  substitute  ballots  prepared  by  the 
county  clerk,  the  city  recorder,  or  town  clerk,  as  herein  prescribed,  ahaM  be  ready 
for  distribution  at  any  polling  place,  or  if  the  supply  of  ballots  shall  be  exhausted 
before  the  polls  are  closed,  unofficial  ballots,  printed  or  written,  made  as  nearly 
as  possible  in  the  form  of  the  official  ballots,  may  be  used  until  substitutes  pre- 
parod  by  the  (derk  or  recorder  as  provided  in  this  section  can  be  printed  and 
delivered.    ['96,  p.  197;  '97,  p.  189. 

844.  Appointment  of  judges  of  election.  Vacancies.  Absence. 
Compensation.  Judges  to  act  as  clei*ks.  Judges  of  election  shall  be 
appointed  for  each  election  district  in  the  manner  following :  The  board  of  county 
commissioners  for  each  county  in  the  state,  between  the  fifth  and  twentieth  days 
of  October  in  each  year  of  a  general  election,  shall  appoint  three  qualified  elec- 
tors, at  least  two  of  whom  shall  be  of  opposite  political  parties,  to  act  as  judges 
of  election  in  each  election  district,  at  all  general  and  special  elections,  until  their 
successors  are  appointed.  On  or  before  the  last  day  of  September  in  each  year  of 
a  general  election,  political  parties,  or  any  cooimittee  thereof,  may  each  file  with 
the  clerk  of  the  board  of  ooxmty  commissioners,  a  list,  designating  six  or  more 
persons  in  each  election  district,  in  such  county,  tc^ether  with  their  reaidences 
and  occupations,  which  list  shall  be  subscribed  by  the  chairman  or  secretary  of 
the  county  organization  of  the  political  party,  and  an  affidavit  shall  be  added 
thereto,  snbst^bed  by  the  said  chairman  or  secretary,  stating  that  he  is  such 
officer  or  acting  officer  duly  appointed  and  with  authority  to  file  such  list  on  behalf 
of  such  party;  that  the  names  submitted  are  names  of  qualified  electors  of 
such  district,  respectively;  that,  according  to  the  best  knowledge  and  belief  of  such 
affiant,  each  of  such  persons  named  in  such  list  is  a  creditable,  competent,  and 
trustworthy  person.  The  county  commissioners  shall  appoint  three  persons  for 
each  polling  place  from  the  lists  so  submitted  as  judges  of  election.  Whenever 
political  parties  shall  fail  to  file  such  list  or  lists,  or  whenever  such  list  or  lists, 
when  filed,  shall  be  incomplete,  all  such  omissions  shall  be  supplied  by  persons 
selected  by  the  board  of  county  commissioners.  Vacancies  in  ^e  office  of  j  ud^ 
of  election  shall  be  filled  by  said  board  of  county  commissioners;  provided,  that  in 
case  any  judge  of  election  shall  fail  on  the  morning  of  election  to  appear  or  from 
any  cause  shall  fail  or  refuse  to  act,  the  qualified  electors  present  at  the  polling 
place  at  the  hour  designated  by  law  for  the  opening  of  the  polls,  provideid  said 
electors  shall  be  not  less  than  six  in  number,  shall  immediately  fill  the  vacancy,  by- 
appointing  another  person  qualified  to  act,  who  shall  be  a  member  of  the  same 
political  party  as  the  judge,  whose  place  he  is  appointed  to  fill.  Judges  of  election 
shall  designate  which  of  their  number  sliall  preside  and  which  shall  act  as  clerks. 
If  any  board  of  county  commissioners  sliall  fail  to  comply  with  the  provisions  of 
this  section,  each  and  every  member  thereof  shall  be  guilty  of  a  misdemeanor  and 
shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  for  every  offense. 
In  case  of  a  conflict  arising  before  such  board,  owing  to  different  persons  claiming 
the  right  to  <!ertify  such  list  for  any  political  party,  the  hoard  shall  have  author- 
ity to  decide  ]>etween  such  lists;  provided,  that  they  shall  select  only  names 
included  in  a  sworn  list  as  alx>ve  mentioned ;  and  provided  further,  that  any  person 
making  a  false  statement  in  any  such  affidavit  shall  be  guilty  of  pterjury  and  pun- 
ished as  provided  by  law.  Judges  of  election  shall  receive  such  compensation, 
not  to  exceed  three  dollars  per  day,  as  may  be  fixed  by  the  board  of  county  com- 
missioners.   ['96,  pp.  197-9*;  '97,  pp.  189-90. 

Judges  to  be  funmbed  with  a  copy  of  official      of  judgo  filled  by  county  board,  S  796.  Openinfc 
register,      80B-B10.    When  judgcn  fail  to  appear,      and  closing  pulls,  proclamation,  §791. 
electors  present  appoint,  J  791.    Vacancy  in  uffico 


845.  Polling  placesj  booths,  ballots,  etc.  Alteration  or  division 
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of  election  districts.  The  board  of  county  commissioners  of  each  county  shall 
designate  polling  places  for  each  district  in  such  county  and  shall  provide  in  each 
polling  place  designated  them  a  sufficient  number  of  voting  booths,  or  com- 
porbnents.  which  shall  be  fumi^ed  with  supplies  and  conveniences,  including 
shelves,  pens,  penholders,  ink,  and  blotting  paper,  as  will  enable  the  voter  to  pre- 
pare liis  ballot  for  voting,  and  in  which  voters  may  prepare  their  ballots  screened 
from  obeervatiou  as  to  the  manner  in  which  they  do  so ;  and  a  guard  rail  shall 
be  constructed  and  placed  that  only  such  persons  as  are  inside  such  rail  can 
approach  within  six  feet  of  the  ballot  box  and  of  such  voting  booths  and  compart- 
ments. The  arrangement  shall  be  such  that  the  voting  booth  or  compartment  can 
only  be  reached  by  passing  within  such  guard  rail.  And  both  they  and  the  bal- 
lot boxes  shall  be  in  plain  view  of  the  eiectiou  officers  and  of  those  outside  the 
guard  rail.  Each  booth  or  compartment  shall  be  at  least  three  feet  square,  and 
shall  contain  a  shelf  which  shall  be  at  least  one  foot  wide,  extending  across  one 
ride  of  the  booth  or  compartment  at  a  convenient  height  for  writing,  and  shall 
be  so  arranged  that  the  voter  can  prepare  his  ballot  screened  from  observation. 
Xo  person  other  than  the  election  officers  and  watchers  provided  by  law,  and  those 
admitted  for  the  purpose  of  voting,  as  herein  provided,  shall  be  permitted  within 
«ich  guard  rail,  except  by  authority  of  the  judges  of  election,  and  then  only  when 
necessary  to  keep  order  and  enforce  the  law.  The  number  of  such  voting  booths 
or  compartments  shall  not  be  less  than  one  for  every  fifty  voters  who  voted  at  the 
last  dection  in  the  district.  The  officers  who  are  charged  with  the  duty  of  pro- 
viding voting  booths  or  compartments,  shall  also  furnish  for  each  polling  place  a 
ballot  box,  which  shall  be  laige  enough  to  properly  receive  and  hold  the  ballots  to 
be  cast  for  candidates  for  offices,  in  conformity  with  the  provisions  of  this  chapter. 
The  expense  thereof  shall  be  in  all  cases  a  public  charge,  to  be  provided  for  in  the 
same  manner  as  other  election  expenses  under  this  chapter.  At  the  times  now 
prescribed  by  law  and  in  each  year  hereafter,  the  officers  charged  by  law  with  the 
division  or  alteration  of  election  districts,  shall  alter  or  divide  the  existing 
election  districts,  whenever  necessary,  in  such  manner  that  each  election  district 
shall  contain  not  more  than  three  hundred  voters.  ['96,  pp.  199-200*;  '97.  p. 
191. 

limitBtion  on  power  to  chango  districts,  S  S^li  sub.  2. 

846.  Application  for  ballot.  Ohallengers.  Watchers.  Voting 
mark  described.  Any  person  desiring  to  vote  shall  give  his  name,  and,  if 
requested  so  to  do,  his  residence,  to  one  of  the  judges  of  election,  who  shall  there- 
upon announce  the  same  in  a  loud  and  distinct  tone  of  voice,  dear  and  audible, 
and  if  such  name  is  found  upon  the  registry  list  by  the  election  judge  having 
charge  thereof,  he  shall  likewise  repeat  the  said  name,  and  the  voter  shall  be 
idlowed  to  enter  the  space  inclosed  by  the  guard  rail,  as  above  provided.  An 
election  judge  shall  give  him  one,  and  only  one  ballot,  and  before  delivering  such 
ballot  to  the  voter,  the  judge  of  election  having  change  of  the  ballots  shall  indorse 
his  initials  on  the  stub.  The  name  of  such  voter  shall  be  immediately  checked 
on  said  list  with  the  number  of  such  stub.  Besides  the  election  officers  and 
watchers,  not  more  than  four  voters  in  excess  of  the  number  of  Totiiig  shelves  or 
oompartmrats  provided,  shall  be  allowed  in  said  inclosed  space,  within  stud  gnard 
rail,  at  one  time,  except  as  hereinafter  provided.  Each  of  the  political  parties 
which  cast  the  largest  and  next  largest  number  of  votes  at  the  last  general  elec- 
tion in  the  state,  shall  be  entitled  to  have  one  person  as  watcher  within  the  g\iard 
rail  during  the  casting  and  counting  of  votes  and  declaration  of  the  result  thereof. 
Such  person  shall  be  designated  and  his  selection  made  known  to  the  election 
judges  by  an  affidavit  ma^e  by  the  acting  chairman  of  the  county  or  state  com- 
mittee of  each  of  such  parties ;  provided,  that  in  case  of  temporary  absence  for 
meals  or  by  reason  of  sickness  or  otherwise,  the  person  so  selected  may  have  sub- 
stituted for  himself  some  other  person  of  like  political  belief,  such  substitute  to 
be  made  known  to  the  election  judges  by  an  affidavit  of  the  person  first  to  be 
selected  as  watcher.    When  any  person  shall  make  application  for  a  ballot,  his 
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right  to  vote  at  that  poll  and  election  may  be  orally  diallenged  by  any  challenger 
ontnide  the  guard  rail,  upon  either  or  all  of  the  following  grounds : 

1.  That  he  is  not  the  person  whose  name  appe«u^  on  the  registration  list, 
and  under  which  name  he  claams  the  right  to  vote. 

2.  That  he  has  not  resided  within  the  state  one  year  next  preceding  the 
election. 

3.  That  he  h&a  not  been  a  citizen  of  the  United  States  for  a  period  of  ninety 
days  next  preceding  the  election. 

4.  That  he  has  not  resided  in  the  county  four  monttu  next  preceding  the 
election. 

5.  That  he  has  not  resided  within  the  precinct  (or  sixty  days  next  preceding 
the  election. 

6.  That  he  do^  not  live  in  the  election  district. 

7.  That  he  has  votetl  before  on  that  day. 

8.  That  he  is  not  of  the  age  of  t\^  enty-one  yearn  or  upwardH ;  provided,  that 
if  the  person  challenged  shall  take  an  oath  l)efore  any  of  the  judges  of  election 
that  the  grounds  of  challenge  are  untrue,  then  he  shall  be  entitl^  to  vote.  ■  If 
the  person  applying  is  not  entitled  to  vote,  no  ballot  sliall  be  delivered  to  him. 
Any  person  may  also  be  chidlenged,  as  provided  by  this  chapter,  when  he  shall 
offer  his  ballot  for  deposit  in  the  bf^ot  box.  Two  challengers  representing  each 
political  party  or  set  of  nominations,  shall  be  permitted  to  remain  just  outside  the 
guard  rail,  where  they  can  plainly  see  what  is  done  wl^u^  tbe  polling  place, 
except  within  the  said  booths  or  compartments.  The  said  polling  place  shall  be 
so  arranged  that  every  part  thereof,  except  inside  the  said  booths  or  compart- 
ments, may  be  in  full  view  of  such  challengers  and  watchers.  On  receiving  his 
ballot,  the  voter  shall  forthwith,  and  without  leaving  the  inclosed  space,  retire 
alone  to  one  of  the  voting  shelves  or  compartments,  and  shall  prepare  his  ballot  as 
hereinafter  provided.  The  voting  mark  shall  be  a  crom  in  the  circle  or  square, 
and  the  cross  required  to  be  used  in  this  chapter  shall  consist  of  two  straight 
lines  as  nearly  equal  in  length  and  crossing  each  oth^  as  near  the  center  of  each 
line  as  practicable.     ['96,  pp.  200-1*;  '97,  pp.  192-3. 

Duty  of  judges  to  challeDge  voters  indicated  by  n-giiitry  agent,  g  809. 

847.   How  to  mark  the  ticket.   Any  voter  desiring  to  vote  for  all  the 

candidates  upon  any  ticket  may  mark  in  the  circle  above  that  ticket,  or  in 

the  squares  oppc^te  tlie  names  of  all  candidates  thereon,  or  both  such  markings. 

If  the  voter  does  not  desire  to  vote  for  a  candidate  on  a  ticket  the  circle  of 

which  he  lias  marked,  he  may  draw  a  line  through  the  name  of  such  candidate, 

and  the  cross  in  the  circle  shall  count  as  a  vote  for  all  of  the  other  candidates  on 

the  ticket.    To  vote  for  candidates  on  two  or  more  tickets,  he  may  mark  in  the 

squares  opposite  the  names  of  such  candidates  without  marking  in  any  circle; 

or  he  may  indicate  his  choice  by  marking  in  the  circle  above  one  ticket,  drawing 

a  line  through  the  names  of  such  candidates  on  that  ticket  for  whom  he  doen  not 

desire  to  vote,  and  marking  in  the  squares  opposite  the  names  of  the  candidates 

of  his  choicip  upon  other  tickets.    The  voter  may  also  insert  in  writing  in  the 

proper  place  in  the  blank  ticket  the  name  of  any  person  for  whom  he  demres  to 

vote,  and  he  shall  be  deemed  to  have  voted  for  that  person,  whether  he  makes  or 

fails  to  make  a  cross  mark  opposite  such  name.    The  unnecessary  marking  of  a 

cross  in  a  square  on  the  ticket  below  tlie  marked  circle  shall  not  affect  the  validitj- 

of  the  vote.    In  case  of  a  question  Bubmitted  to  the  vote  of  the  people,  the 

voter  sliall  mark  in  the  ai)]>roiiriatc  margin  or  place  a  cross  against  the  answer  he 

desires  to  give.     ['96,  pp.  201-3*;  '97,  pp.  19;i-4. 

A  law  providing  that  elccturs  may  vote  for  all  ing  that  only  the  names  of  party  candidate  shall 

thi>  candidates  of  a  party  by  making  a  cross  oppo-  \>v  printed  upon  the  ticket  except  upon  petition, 

site  a  party  cmhlem,  and  requiring  thom-  who  do  held,  to  be  valiil.    Bitchie  v.  Kichords,  —  f .  — ; 

not  vote  for  all  such  cnndidatt'H  to  make  a  crosM  47  P.  (i70. 
opposite  the  name  of  those  vott'd  for,  and  provid- 


848.  Ballots,  how  counted.   Rejection.  Ballots  thus  marked  sliall  be 
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counted  for  the  candidates  deeignated  by  the  marks  in  the  nquareB,  aud  for  the 
candidates  upon  the  ticket  beneath  a  marked  circle  excluding  the  candidates 

through  whose  names  the  voter  may  have  drawn  a  line.  When  a  circle  is  marked 
and  no  Hues  are  drawn  through  the  name  of  any  candidate  thereunder,  the  ballot 
shall  be  counted  for  all  the  names  upon  the  ticket  beneath  such  circle.  When 
more  than  one  circle  is  marked,  the  ballot  shall  be  rejected.  When  only  one 
officer  for  any  office  is  to  be  elected,  if  the  voter  marks  in  squares  opposite  the 
name  of  more  than  one  candidate  therefor;  or  if,  having  marked  the  circle  of 
one  ticket,  he  shall  mark  the  name  of  a  candidate  on  another  ticket  without 
drawing  a  line  through  the  name  of  the  oorresponding  candidate  upon  the  ticket 
beneath  the  marked  circle,  such  vote  shall  not  be  counted  for  such  office.  When 
mo  or  more  officers  of  the  same  kind  are  to  be  elected,  if  moi-e  squares  opposite 
tiie  names  of  candidates  for  sucli  office  are  marked  than  there  are  officers  to  be 
elected  to  such  office;  or,  if  the  aggregate  number  of  unscratched  names  of  sucli 
<!andidates  on  a  ticket,  the  cin.de  of  which  is  marked,  added  to  the  number  of 
sach  candidates  on  other  tickets  whose  names  are  marked,  shall  exceed  the  num- 
ber of  officers  to  be  elected  to  such  office,  the  ballot  shall  not  be  counted  for  any 
sQch  candidates.  Any  ballot  marked  by  the  voter  in  any  other  manner  than  as 
authorized  in  this  chapter  shall  be  rejecte<l.  No  ballot  properly  marked  by  the 
rater  shall  be  rejected  because  of  any  discrepancy  between  the  printed  ballot  and 
the  nomination  paper,  and  it  shall  be  counted  for  the  candidate  or  candidates  for 
such  offices  named  in  the  nomination  paper.  No  ballot  furnished  by  the  proper 
officer  shaU  be  rejected  for  any  error  in  stamping  or  writing  the  indorsements 
thereon  by  the  officials  charged  with  such  duties,  nor  because  of  any  error  on  the 
fart  of  the  officer  eliarged  with  such  duty  in  delivering  the  wrong  ballots  at  any 
polling  place,  but  any  ballot  delivered  by  the  proper  official  to  any  voter  shall,  if 
properly  marked  b^-  the  voter,  be  counted  as  cast  for  all  candidate  for  whom  the 
voter  had  the  right  to  vote,  and  for  whom  he  has  voted.    ['96,  pp.  202-3*;  '97, 

pp.  194r-5.. 
Bftllota  fmpruperlr  marked,  §  SBS. 

849.  Folding  and  casting  ballot.  Time  allowed  voters.  Persons  . 
allowed  in  booth.  Before  leaving  the  voting  shelf  or  compartment  the  voter 
.■^l  fold  his  ballot  without  displaying  the  marks  thereon,  in  the  same  manner  it 
was  folded  when  he  received  it,  m  that  the  contents  of  the  ballot  shall  be  con- 
cealed and  the  stub  can  be  removed  without  exposing  any  of  the  contents  of  the 
ballot,  and  he  shall  keep  the  same  so  folded  until  he  has  voted.  Each  voter 
who  has  prepared  his  ballot,  and  is  ready  to  vote  as  aforesaid,  shall  then  leave  the 
compartment  and  approach  the  judges  of  election  having  the  ballot  box  in  charge, 
and  give  his  iyi>me  to  one  of  the  judges  of  election,  who  shall  announce  it  in  a 
load  and  distinct  tonepf  voice,  clear  and  audible.  The  voter's  ballot  shall  be 
handed  to  the  judge  in  charge  of  the  ballot  box,  who  shall  announce  the  name  of 
sQcfa  voter  and  the  namber  upon  the  stub  of  his  ballot ;  which  number  must  cor- 
respond with  the  number  previously  checked  oppoate  his  name  on  the  r^stry 
list  when  the  election  judge  handed  him  his  ballot;  if  the  stub  number  of  the 
ballot  correspondB  and  is  identified  by  the  initials  of  the  judge  placed  thereon, 
the  judge  shall  then  remove»the  stub  from  such  ballot.  The  judge  in  charge  of  the 
poll  list  shall  immediately  write  the  name  of  such  voter  upon  such  list.  Such 
ballot  shall  then  be  returned  by  said  judge  to  the  voter,  who  shall  thereupon  in 
fall  view  of  the  judges  of  election  deposit  the  same  in  the  ballot  box,  with  the 
official  indorsement  on  the  ballot  uppermost.  Each  voter  shajl  mark  «id  deptmit 
his  ballot  without  undue  delay,  and  shall  quit  said  indosed  space  as  soon  as  he 
has  voted.  No  such  voter  shall  be  allowed  to  occupy  a  voting  shelf  or  compart- 
ment already  occupied  by  another,  nor  remain  within  said  inclosed  space  more 
than  ten  minutes,  nor  to  occupy  a  voting  shelf  or  compartment  for  mbre  than  five 
minutes,  in  case  all  such  shelves  or  compartments  are  in  use  and  other  voters  are 
vjuting  to  occupy  the  same.    Ko  voter,  not  a  judge  of  election,  whose  name  has 
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been  checked  on  the  regiBtry  list  of  the  ballot  officers,  shall  be  allowed  to  re-enter 
Baid  inclosed  space  during  said  election.  It  idiall  be  the  duty  of  each  and  all  of 
the  judges  of  election  to  secure  the  observance  of  the  provisions  of  this  section 
taid  other  sections  rdative  to  the  duties  of  voters  and  of  judges  and  other  officers 
of  election.    ['96,  pp.  202-3*;  '97,  pp.  195-6. 

850.  Ballots  not  to  be  removed.  Spoiled  ballots.  No  person  shall 
take  or  remove  any  ballot  from  the  polling  place  before  the  dose  of  the  polls.  If 
any  voter  spoils  a  ballot,  he  may  successively  obtain  others,  one  at  a  time,  not 
exceeding  three  in  all,  upon  returning  each  spoiled  one.  The  ballots  t^us  returned 
shall  be  immediately  canceled.    ['96,  p.  203 ;  '97,  p.  196. 

851.  AssiBting  disabled  or  illiterate  voter  to  prepare  ballot.  Any 

voter  who  declares  under  oath  to  the  judges  of  election  that  he  cannot  read  or 
write  the  English  language,  or  that,  by  reason  of  physical  disability,  he  is  unable 
to  prepare  his  ballot  without  assistance,  or  that  he  is  physically  unable  to  enter  the 
polling  place,  being  at  the  entrance  thereto,  shall  upon  his  request,  receive 
the  assistance  of  any  two  of  the  election  judges,  who  are  of  different  political 
parties,  in  the  marldng  thereof;  and  such  judges  shall  certify  on  the  outside 
thereof  that  it  was  so  marked  with  their  assistance,  and  shall  hereafter  give  no 
information  r^arding  the  same.  The  same  two  judges  shall  not  together  suc- 
cessively act  as  such  assistants.  The  judges  of  election  are  hereby  qualified  to 
administer  such  oath,  and  a  memorandum  shall  be  made  on  the  poll  lists  of  every 
instance  when  an  oath  was  administered  to  a  voter  as  herein  provided,  stating 
what  tacts  were  sworn  to,  the  name  of  affiant,  and  the  names  of  the  judges  who 
aided  the  voter  in  the  preparation  of  his  ballot.  No  judge  who  assists  a  voter  in 
the  preparation  of  his  ballot,  as  herein  provided,  shall  in  any  manner  request, 
persuade,  or  induce,  or  seek  to  persuade  or  induce,  imy  such  voter  to  vote  for  or 
against  any  particulfu'  candidate  or  candidates.  Nor  ^all  any  such  judge  reveal 
to  another  the  name  of  any  candidate  for  whom  the  voter  has  voted,  or  anj-thing 
that  took  place  while  he  was  assisting  such  voter  in  preparing  such  ballot  for 
voting.  No  voter  shall  divulge  to  any  one  within  the  polling  place  the  name  of 
any  candidate  for  whom  he  intends  to  vote,  nor  shall  he  ask  for,  or  receive  the 
assistance  of,  any  person  within  the  polling  place,  in  the  preparation  of  his  ballot, 
except  as  provided  in  this  section.  "When  any  voter,  in  addition  to  the  oath 
required  hereinbefore  by  this  section,  shall  also  make  oath  that  he  cannot  speak, 
and  understand  when  spoken,  the  English  language,  the  election  judges  may 
select  two  persons,  one  from  each  political  party,  who  shall  act  as  int^'preters 
and  who  shall  take  the  oath  taken  by  election  judges  as  nearly  as  may  be,  which 
interpretei's  may  assist  such  persons  who  cannot  speak  and  understand  when 
spoken  the  English  languagCj  in  making  up  their  b^lots.  ['96,  p.  204*;  '97,  pp. 
196-7. 

852.  Defective  ballots.  Oounting  or  rejecting.  If  a  voter  marks  in 
ink  more  nfunes  than  there  are  persons  to  be  elected  to  an  office,  or  if,  for  any 
reason,  it  is  impossible  to  determine  the  choice  of  any  voter  for  any  office  to  be 

filled,  his  ballot  shall  not  be  counted  for  such  office;  provided,  hoicever,  t^at  a 
defective  or  incomplete  cross  mark  on  any  ballot  in  ink  in  a  proper  place  shall  be 
counted,  if  there  be  no  other  mark  or  cross  in  ink  on  such  ballot  indicating  an 
intention  to  vote  for  some  person  or  persons  or  set  of  nominations  other  than  those 
indicated  by  the  first  mentioned  defective  cross  mark.  No  ballot  without  the 
official  indorsement  shall,  except  as  provided  in  section  eight  hundred  and  fort^'- 
three,  be  allowed  to  be  deposited  in  the  ballot  box,  and  none  but  ballots  provided 
in  accordance  with  the  provi^ons  of  this  chapter  shall  be  counted.  Ballots  not 
f!onnted  shall  be  marked  "defective*'  on  the  back  thereof.    ['96,  p.  205=^;  '97. 


Ballots  improperly  marked,  §  648. 

863.  Counting  the  votes.  Excess  ballots,  disposal  of.  As  soon  as 
the  polls  at  any  election  shall  have  finally  closed,  the  judges  shall  immediately 
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open  the  ballot  box  and  proceed  to  coant  the  votes  polled,  and  the  counting  thereof 
shall  be  commenced  and  continued  until  finished  before  the  judges  Bliall  adjourn. 
They  shall  first  count  the  number  of  ballots  in  the  box.  If  the  ballots  shall  be 
found  to  exceed  the  number  of  names  on  each  of  the  poll  lists,  the  judges  of  elec- 
tion shall  then  examine  the  official  indorsements  on  the  outside  of  the  ballot:^ 
vithout  opening  the  same,  and  if,  in  the  unanimous  opinion  of  the  judges,  fuiy 
me  or  more  of  the  ballots  in  excess  of  the  number  on  the  poll  lists  be  deemetl 
not  to  bear  the  proper  official  indorsement,  it  or  they  shall  be  put  into  &  separate 
pile  by  themselves  and  marked  "excess  ballots."  If  there  is  etill  fui  exoess  of 
ballots,  they  eh^l  be  replaced  in  the  box,  and  one  of  the  judges,  without  looking, 
shall  draw  out  from  the  box  a  number  of  ballots  equal  to  such  excess,  and  the 
aaine  shall  be  laid  aside  and  not  counted.  When  the  ballots  and  the  poll  list;) 
agree,  or,  as  above  provided,  have  been  made  to  agree,  the  board  shall  proceed 
to  count  the  votes;  each  ballot  shall  be  read  and  counted  separately,  and  ever}' 
name  included  in  a  marked  ticket,  set,  or  list  of  nominations,  or  separately  marked 
as  voted  for  on  sucli  ballot,  where  there  is  no  conflict  to  obscure  the  intention  of 
the  voter  as  aforesaid,  shall  be  read  and  marked  upon  the  tally  list,  before  any 
other  ballot  is  proceeded  with;  and  the  entire  number  of  ballots,  excepting 
"exc^"  and  ^'defective''  ballots  shall  be  read  and  counted  and  placed  upon  the 
tally  lists  in  like  manner,  and  when  all  the  ballots  have  been  counted  as  herein 
provided,  the  board  shall  compute  and  declare  the  results.  [*96,  p.  206*;  '97, 
pp.  197-8. 

854.  Marking  tally  lists.  Oertifloation.  As  the  ballots  are  opened 
and  read  the  judges  aludl,  upon  tally  lists  prepared  for  that  purpose,  carefully 
mark  down  the  votes  each  person  shall  have  received,  in  separate  lines,  with  the 
name  of  such  person  at  the  beginning  of  the  line,  and  the  office  it  is  designed  by 
die  voter  such  person  shall  fill.  The  judges  shall  certify  the  tally  lists  substan- 
tially as  follows : 

We,  the  undersigned,  judges  of  election  for  district  No.  ,  county  of 

 ,  state  of  Utah,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct 

list  of  all  the  persons  voted  for  at  the  election  held  in  said  district  on  the  

day  of  .  18 — ,  and  the  number  of  votes  cast  for  each  for  the  offices  respec- 
tively named.   


Judges.    ['96,  pp.  206-7 ;  '97,  p.  198. 

856.  County  to  ftimish  poll  books.  The  board  of  county  commis- 
sioners of  each  county  must  furnish  for  the  several  election  districts  in  each 
county,  poll  books,  after  the  forms  hereinafter  prescribed.  ['96,  p.  371 ;  '97, 
p.  198. 

856.  Delivezy  of  poll  books  to  judges.  The  county  derk,  city 
recorder,  or  town  derk,  as  the  case  may  be,  shall  cause  to  be  delivered  to  one  of 
the  judges  of  election  in  each  district,  at  the  time  the  ballots  are  delivered  for 
such  district,  two  of  such  blank  poll  books  for  the  use  of  the  judges  of  such 
district    ['96,  p.  371*;  '97,  p.  198. 

857.  Form  of  poll  books.  The  following  is  the  form  of  the  poll  books 
to  be  kept  by  the  judges  of  election,  in  which  shall  be  written  the  poll  list: 

FOBU. 

Poll  book  of  district  No.  . 

Number  and  names  of  electors  voting. 

XO.  XAME.  NO.  NAME.  NO.  NAME. 

We,  the  undersigned,  judges  of  an  election  held  at  district,  in  

county,  state  of  on  ^e   day  of   ,  189 — ,  having  first  been 
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severally  sworn  according  to  law,  hereby  certify  that  the  foregoing  is  a  true  state- 
ment of  the  number  and  names  of  the  persons  voting  in  said  district  at  said 
election,  and  that  the  total  number  of  votes  cast  thereat  was  . 


Judges.    ['96,  pp.  371-2;  '97,  pp.  198-9. 

868.  Disposal  of  ballots  after  counting.  Marking  of  excess  bal- 
lots. At  all  elections,  the  ballots  as  soon  as  I'ead  must  be  strung  ou  a  string  by 
one  of  the  judges,  and  must  not  thereafter  be  examined  by  any  person.  The 
"excess"  and  "defective"  ballots,  separately  strung,  shall,  with  the  counted 
ballots,  be  carefully  sealed  in  a  strong  envelope.  Every  ''excess"  or  "defective'" 
ballot  must  be  marked  by  the  judges,  in  writing,  across  the  face  thereof  * '  excluded 

on  the  ground  of  ,"  filUng  the  blank  with  a  brief  statement  of  the  reasons 

for  the  rejection,  which  statement  must  be  dated  and  !dgne<l  by  tlie  judges. 
['96,  p.  372*;  '97,  p.  199. 

869.  Judges  of  election  to  sign  and  certify  poll  books  and  make 
returns.  As  soon  as  all  the  votes  are  counted  and  the  ballots  sealed  up  as  afore- 
said, the  poll  books  must^be  signed  and  certified  by  the  judges.  Before  they 
adjourn,  the  judges  must  inclose  in  another  strong  envelope  and  seal  up  and 
direct  to  the  county  clerk,  dty  recorder,  or  town  clerk,  as  the  case  may  be,  the 
official  raster,  all  certificates  of  registration  received  by  them,  one  list  of  the  per- 
sons  ehalleng^,  one  of  the  poll  books,  one  of  the  tally  sheets,  and  the  official 
oaths  taken  by  the  judges  of  election.  The  stubs  of  the  counted  ballote  shall  be 
immediately  burned  by  the  presiding  judge  of  election.    ['96,  p.  372* ;  '97,  p.  199. 

860.  Statement  of  disposition  of  ballots.  The  election  judges  shall 
also  at  the  same  time  prepare  a  statement  in  writing  showing  the  number  of 
ballots  voted,  making  a  separate  statement  of  the  number  of  unofficial  ballots,  if 
any,  voted  as  provided  in  section  eight  hundred  and  forty-three,  the  number  of 
bajlots  delivered  to  voters,  the  number  of  spmled  ballots,  and  the  number  of  ballots 
not  delivered  to  votera,  and  the  number  of  ballots  returned,  identifying  and  speci- 
fying the  same.  All  unused  ballots,  and  spoiled  ballot-a,  shall  be  retumwi  with  such 
statement  to  the  county  clerk,  city  recorder,  or  towu  clerk,  as  the  case  may  be, 
in  a  sealed  envelope.  Any  election  judge  who  shall  fail  to  thus  account  particu- 
larly for  aU  official  ballots  placed  in  his  <;hai^,  shall  he  deeme<l  guilty  of  s 
misdemeanor.    ['96,  pp.  203-4*;  '97,  pp.  199,  2(H). 

861.  Judges  to  indorse  envelopes,  etc.  Each  of  the  judges  must 
write  his  name  across  the  seals  of  the  envelope  or  citvers,  and  must  mark  on  the 

exterior  of  the  same  the  word  "  ballots  "  or  ■'  retunis  "  or  "  unused  ballote  "  or 
other  words  plainly  indicating  the  contents  of  the  jjackages  and  the  number  of 
the  election  district.    ['97,  p.  200. 

862.  Lists,  etc.,  open  to  inspection.  Delivery  of  ballot  box.  The 
judges  must  select  one  of  their  nimiber  to  retain,  open  to  the  inspection  of  electors 
for  at  least  fflx  months,  the  other  list  of  pei'sons  challenged,  the  other  tally  »heet. 
and  the  other  poll  book.    The  judge  so  selected  must  also  deliver  the  ballot 

box  and  the  key  thereof  to  the  district  i-egistry  agent,  by  him  to  be  delivei-ed  to 
the  presiding  jiulge  at  any  future  election  during  his  term  of  office,  and  at  the 
termination  thereof  to  be  delivered  to  his  successor  in  office  or  otherwise  disposed 
of  as  the  raunty  clerk  may  direct.    ['90,  pp.  372-3*;  "97,  p.  200. 

863.  Delivery  of  sealed  packages  within  twenty-four  hours.  The 
sealed  packages  must,  l)efore  tlie  judges  adjourn,  be  delivered  to  one  of  their 
number,  to  be  determined  by  lot,  unless  otheryn'ise  agi-eed  upon.  The  judge  to 
whom  such  packages  ai-e  deliveretl  must,  within  twenty-four  houre,  deliver  thein 
without  their  having  been  opened  to  the  county  clerk,  city  recorder,  or  town 
clerk,  as  the  case  may  be.    ['96,  p.  373*:  '97,  p.  '200. 
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864.  Payment  of  messengers  delivering  election  returns.  There 
:«baU  be  paid  out  of  the  treasury  of  each  county,  city,  or  town,  as  the  case  may 
be,  to  the  person  carrying  the  election  returns  to  the  clerk  or  recorder  thereof, 
the  sum  of  me  doUfu*,  and  also  the  sum  of  ten  cents,  one  way,  for  every  mile 
necesearily  traveled  between  the  polling  place  and  the  place  of  delivery.  ['97, 
p.  200. 

865.  Ballots  to  be  retained  one  year,  then  destroyed.  Upon 
receipt  of  the  packages,  the  cLwk  or  recorder  must  file  the  oue  containing  baliote 
and  must  keep  it  unopened  and  unaltered  for  twelve  months,  after  which  time,  if 
there  is  not  a  contest  commenced  in  some  tribunal  having  jurisdiction,  lie  must 
bum  the  package  without  opening  or  examining  the  contents.  ['96,  p.  373 ;  '97, 
pp.  200-1. 

866.  Id.  Ballots  to  be  preserred  till  contest  is  determined.  If 
witiiin  twelve  months  there  is  such  a  contest  commenced,  he  must  keep  the  pack- 
age unopened  and  unaltered  until  it  is  finally  determined ;  when  he  must,  an 
provided  in  the  preceding  section,  destroy  it,  unless  such  package  is,  by  virtue  of 
an  order  of  the  tribunal  in  which  the  contest  is  i>endi];i^,  brought  and  opened 
before  it,  to  the  end  that  evidence  may  be  had  of  its  contents,  in  which  event  the 
package  aad  its  contents  shall  be  in  the  custody  of  such  laribnnal.  ['96,  p.  373 ; 
'97,  p.  :i01. 

867.  Returns  produced  for  canvassing.  The  package  containing  the 
returns,  the  derk  or  recorder  must  produce  before  the  board  of  county  commis- 
noners  <»■  sach  other  body  as  may  be  lawfully  convened,  when  it  is  in  session  for 
the  purpose  of  canvassing  the  returns.    ['96,  p.  373 ;  '97,  p.  201. 

868.  Filing  canvassed  returns.  Ae  soon  as  the  returns  are  canvassed, 
the  clerk  or  recorder  must  file  in  his  office,  the  poll  book,  lists,  and  the  papers 
produced  before  the  board  from  the  package  mentioned  in  the  precieding  section. 
['96,  p.  373;  '97,  p.  201. 


860.  County  commissioners  a  canvassing  board.  Meeting.  The 
board  of  county  commissioners  of  each  county  is  ex  officio  a  board  of  county  can- 
vassers for  the  county,  and  must  meet  as  such  to  canvass  the  returns  at  the  usual 
place  of  meeting  of  the  board  of  county  commiBsioners,  at  twelve  o'clock  noon  on 
Monday  next  after  each  election.    ['96,  pp.  373-^;  '97.  p.  201. 

BoKrd  of  county  catiTaaBexs,  2  Sll,  sub.  2.  conii>el  theperfonnance  of  sneh  dtrty.   Lyuian  v. 

Xo  dcmaod  is  neceiuaTy  upon  a  board  whose     Martin,  2  U.  I'ifi. 
■ttqtory  doty  it  ia  to  cauvaaa  election  re  tarns,  to 

870.  Id.  Absence  of  conunissioner.  Olerk.  If  at  the  time  and 
place  appointed  for  such  meeting  one  or  move  of  the  county  commissioners  should 
not  attend,  the  place  of  the  absentees  must  be  supplied  by  one  or  more  of  the 
following  county  officers,  whose  duty  it  is  to  act,  in  the  order  named,  to  wit. 
the  treasurer,  the  assessor,  the  sheriff,  so  tliat  the  board  of  county  canvassers 
shall  always  consist  of  three  acting  members.  The  county  clerk  is  ex  officio  the 
clerk  of  the  board  of  county  canvassers.     ['96,  p.  374;  '97,  p.  201. 

871.  Oommencing  the  canvass.  Missing  returns.  If  at  the  time 
of  the  meeting,  the  returns  from  each  district  in  the  county  in  which  polls  w^ere 
opened  have  been  received,  the  board  of  county  canvassers  must  then  and  there 
proceed  to  canvass  the  retuins ;  but  if  all  the  returns  have  not  been  received,  the 
tauvass  must  be  postponed  from  day  to  day.  Sundays  and  legal  holidays  excepted, 
until  all  of  the  returns  are  received,  or  until  seven  postpone  men  ts  have  been  had. 
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If  the  rcturne  from  any  election  district  have  not  been  received  by  the  county 
clerk  within  seven  days  after  any  election,  it  is  his  duty  forthwith  to  send  a  mes- 
eenger  to  the  judges  for  the  missing  returns,  who  must  procure  such  retains 
from  the  judges,  or  any  of  them,  and  return  the  same  to  the  county  clerk.  Such 
meBsengei-  sIm-U  be  paid  out  of  the  county  treasiu-y  ten  c«its  per  mile  for  ihe  dis- 
tance necessarily  traveled.  If  it  appears  to  the  board,  by  "evidence,  that  the  polls 
were  not  opened  in  any  district,  and  no  returns  have  been  received  therefrom, 
the  board  must  oeriity  to  the  same  and  file  such  certificates  and  the  evidence,  if 
any,  with  the  county  clerk,  who  must  enter  the  same  in  the  minuteB  and  in  the 
statement  mentioned  in  Bection  eight  hundred  and  seventy-three.  ['96,  p.  374; 
'97,  pp.  201-2. 

872.  Canvass  to  be  public.  Irregularities.  The  canvass  must  be 
made  in  public  by  opening  the  returns  and  determining  therefrom  the  vote  of 
such  county  or  precinct  for  each  person  voted  for,  and  for  and  against  each  pnyp- 
omtion  voted  apcm  at  such  election,  and  declaring  the  result  thereof.  In  canvass- 
ing, no  returns  must  be  rejected,  if  it  can  be  ascertained  therefrom  the  number 
of  votes  cast  for  each  person.  The  fact  that  the  retams  do  not  show  who 
administered  the  oath  to  the  judges  of  election,  or  a  f^lnre  to  fill  out  all  the  cet- 
tificates  in  the  poll  books,  or  to  do  or  perform  any  other  act  in  making  up  the 
returns,  that  is  not  essential  to  determine  for  whom  the  votes  were  cast,  is  not 
such  an  irr^ularity  as  to  entitle  the  board  to  reject  the  same,  but  they  most  be 
canvassed  as  are  other  returns.    ['96,  pp.  374-5;  '97,  p.  202. 

873.  Entry  of  result  of  canvass.  The  clerk  of  the  board  mnst^  as  soon 
as  the  result  is  declared,  enter  on  the  recOTds  of  such  board  a  statement  of  such 
result,  which  statement  must  show: 

1.  The  whole  number  of  votes  cast  in  the  county. 

2.  The  names  of  the  persons  voted  for,  and  the  propositions  voted  upon. 

3.  The  office  to  fill  which  each  person  was  voted  for. 

4.  The  number  of  votes  given  at  each  election  district  to  each  of  such  per- 
sons, and  for  or  against  each  of  said  propositions. 

5.  The  number  of  votes  given  in  the  county  to  each  of  such  persons  and  for 
and  against  each  of  such  propositions,  or  in  case  of  precinct  officers,  the  number 
of  votes  given  in  each  precinct  to  each  person  voted  for.  ['96,  p.  375*;  '97,  pjn 
202-3. 

874.  Highest  number  of  votes  elects.  The  board  must  declare  elect*Hl 
the  persons  having  the  highest  number  of  votes  given  for  each  office  to  be  fillcnl 
by  ^e  votes  of  a  single  county  or  subdivision  thereof.    ['96,  p.  375;  '97,  p.  203. 

Highest  nnmber  of  votes  elects,     im,  916.   Oroaods  for  election  contest,  2  914. 

876.  Oertiflcate  of  election  delivered  by  clerk.  The  county  derk 

must  immediately  make  out  and  deliver  to  such  person  a  certificate  of  Section 
signed  by  him  and  authenticated  with  his  seal.    [96,  p.  375 ;  '97,  p.  203. 

876.  Abstract  of  state  and  district  returns.  When  there  has  been  » 
general  or  special  election  for  officers,  or  any  measure  voted  for  by  the  electors  of 
the  state  at  large,  or  ^e  electors  of  two  or  more  counties,  each  county  clerk, 
as  soon  as  the  statement  of  the  vote  of  his  county  is  made  out  and  entered  upon 
the  record  of  the  board  of  'county  canvassers,  as  specified  in  section  eight  hun- 
dred and  seventy-three,  must  make  a  certified  abstract  of  so  much  thereof  as 
relates  to  the  votes  given  for  and  against  such  measure  and  for  persons  for  said 
offices  to  be  filled  at  such  elections.    ['96,  p.  375*;  '97,  p.  203. 

877.  Id.  Transmission  to  secretary  of  state.  The  clerk  most  seal 
up  such  abstract,  indorse  it  "  election  retui*ns  "  and  without  delay  transmit  it  1^ 

mail,  registered,  to  the  setTotary  of  «tate.    ['96,  p.  376;  '97,  p.  203. 

878.  Board  of  state  canvassers,  how  composed.  Meeting. 
Duties.  Certificate  of  election.  On  the  fourth  Monday  of  November  after 
the  day  of  election,  at  twelve  o'clock  noon,  or  in  case  of  special  election,  at  twelve 
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o'clock  noon  on  the  day  following  the  receipt  by  the  secretarj'  of  state  of  the  last 
of  the  returns  of  such  special  election,  the  state  auditor,  state  treasurer,  and 
attorney  general,  who  ah&ll  constitute  a  lx>ard  of  state  canvassers,  must  meet  in 
the  office  of  the  secretary  of  state  and  compute  and  determine  the  vote  for  officers 
or  smy  measure  voted  for  by  the  electors  of  the  state  at  large  or  of  two  or  more 
counties;  and  the  secretary  of  state,  who  is  secretary  of  naid  board,  must  make 
and  file  in  his  office,  a  statement  thereof,  and  must  immediately  make  and  deliver 
to  the'  person  having  the  highest  number  of  votes  given  for  each  office  to  be  filled 
by  such  electors,  a  certificate  of  election  signed  by  the  secretary  of  state  and 
authenticated  by  his  seal.  In  case  a  secretary'  of  state  shall  be  elected  to  succeed 
himself,  the  certificate  of  election  shall  be  issued  by  the  board  of  state  canvassers. 
[•96,  pw  376*;  '97,  p.  203. 

870.  Messenger  for  delayed  returns.  Compensation.  If  the  returns 
from  all  counties  have  not  been  received  on  the  fifth  day  before  the  day  desig- 
nated for  the  meeting  of  the  board  of  state  canvassers,  the  secretary'  of  state  must 
forthwith  send  a  messenger  to  the  clerk  of  the  board  of  county  canvassers  of  the 
delinquent  county,  and  such  clerk  must  furnish  the  messenger  with  a  certified 
copy  of  the  statement  mentioned  in  section  eight  hundred  and  sevent}'-three. 
The  person  appointed  is  entitled  to  receive  as  compensation  four  dollars  per  day 
for  the  time  neoesBuily  consumed  in  such  service,  and  t^i  cents  for  each  mile 
necesBwily  traveled.  His  account  therefor,  certified  by  the  secretary  of  state, 
aft^  being  allowed  by  the  state  board  of  examiners,  must  be  paid  out  of  the  gen- 
eral fond  of  the  state  treasury.    ['96,  p.  376;  '97,  pp.  203-4. 

880.  Defective  returns  not  to  cause  delay.  No  declaration  of  the 
result  or  certificate  must  be  withheld  on  account  of  any  defect  or  informality  in 
the  returns  of  any  election,  if  it  can,  with  reasonable  certainty,  be  ascertained 
from  such  returns  what  office  is  intended  and  who  is  elected  thereto.  ['96,  p. 
377 ;  '97,  p.  204. 

Provisioiis  to  be  liberally  construed,  §  793.  Page  v.  Utah  CommissioD.  11  U.  110 ;  39  P.  499. 
Qroands  for  election  contest.  §914.  Election  valid  The  duty  of  a  canvaBSing  board  under  section  266, 
nnlefls  rejected  vote  would  change  result,  g  916.         C.  L.  1868,  to  determine  what  are  the  retams  of  an 

In  an  election  for  memben  of  a  constitutional  election,  is  not  judicial,  and  the  Ixnrd  cannot 
eonvention.  where  each  voter  was  entitled  to  vote  rtgect  returns  for  informalities  which  do  not 
for  seven  candidates,  and  the  registry  list  showed  destroy  their  character  as  such.  Id.  The  fact 
that  in  case  each  voter  had  voted  for  the  full  num-  that  the  "voted"  registry  list  contains  fewer 
bcr  of  candidate*,  more  votes  would  have  been  cast  names  than  the  namber  or  votes  actually  cast,  is 
than  the  retans  showed  had  been  cast  for  all  the  not  snch  an  in!egalarit;rM  to  authorize  a  recoiut, 
eandidates  collectively;  held,  there  was  not  an  where  the  difference  is  leas  than  the  majority 
imsnlarity  in  the  returns  authoriring  a  recount.     received  by  the  successful  candidate.  Id. 


Ohapteb  6. 

PRESIDENTIAL  ELECTORS  AXD  CONGRESSMEN. 

881.  Presidential  electors.  At  each  general  election  in  November  next 
preceding  the  choice  of  the  president  and  vice-pre«deut  of  the  Ignited  States  of 
America,  there  shall  be  eleded  at  large  from  tiie  state  as  many  electors  of  presi- 
dent and  vice-president  of  the  United  States  of  America  as  the  whole  number  of 
senators  and  representatives  to  which  the  state  may  be  entitled  in  congress.  ['96, 
p.  158*;  '97,  p.  204. 

882.  Id.  Certificate  of  election.  Notice  of  meeting.  The  certifi- 
cate of  election  for  electors  of  president  and  vice-president  of  the  ITnite<l  States 
of  Anaerica  shall  Jbe  .served  upon  each  person  elected,  and  he  shall  at  the  same 
time  be  notified  to  attend  at  the  offiee  of  the  seeretai-j'  of  state,  at  the  eai)ital  of 
tlie  state,  and  to  report  himself  to  the  governor  of  this  state  as  in  attendance  at  the 
hour  of  twelve  o'clock,  noon,  of  the  first  business  da)'  next  preceding  the  day  upon 
which  the  electors  sre  r^uired  by  law  to  meet  and  vote  for  pi-esident  and  vice- 
preiddent  of  the  United  States  of  America.    ['96.  p.  '97,  p.  204. 


Digitized  by 


276 


ELECTIONS— MUNICIPAL. 


883.  Id.  Meeting  of  electors  to  fill  vacancies.  The  elec^tors  of  presi- 
dent and  vice-president  so  attending  shall  convene  in  the  office  of  the  secretary 
of  state  at  the  capital  of  the  state,  at  the  hour  of  twelve  o'clock,  noon,  of  the  day 
fixed  in  section  eight  hundred  and  eighty-two,  and  in  case  there  shall  be  any 
vacancy  in  the  office  of  an  elector,  occasioned  by  death,  refusal  to  act,  n^lect  to 
attend  by  the  hour  of  twelve  o'clock,  noon,  of  Raid  day,  or  on  account  of  l^e 
ineligibility  of  any  person  elected,  or  from  any  other  cause,  the  qualified  electors 
present  shall  pi-oce^d  to  fill  such  vacancy  by  ballot  and  pluralitj-  of  votes,  and 
the  said  electors  so  present  shall  immediately  issue  a  certificate  of  election  signed 
by  those  present,  or  a  majority  of  them,  to  the  person  so  chosen.  In  caise  of  a 
failure  to  elect  by  the  said  electoi-s  by  noon  of  the  day  upon  which  they  are 
required  by  law  to  meet  and  vote  for  president  and  vice-president  of  the  United 
Stat^  of  America,  the  governor  shall  fill  the  vacancy  1^  appointment;  provide. 
that  the  vacancy'  shall  be  filled  from  the  same  poUticfd  party  r^resented  by  the 
elector  who  has  occasioned  such  vacancy.    [*96,  pp.  158-9;  '97,  pp.  204—6. 

884.  Meeting  of  electors  to  ballot.  The  electors  shall  meet  at 
the  office  of  the  secretary  of  state  at  the  capital  of  the  state,  at  noon  of  the  second 
Monday  of  January  next  after  their  election,  or  at  noon  of  such  other  day  as  the 
congress  of  the  United  States  of  America  may  designate,  and  shall  proceed  to 
t^e  performance  of  their  duties  in  conformity  with  the  constitution  and  laws 
of  the  United  States  of  America.    ['96,  p.  159*;  '97,  p.  206. 

885.  Electors  not  to  receive  compensation.  The  said  electors  nhall 
receive  no  compensation  for  their  services.     ['96,  p.  159;  '97,  p.  205. 

886.  Representative  to  congress  elected  biennially.  Atthegener^ 
election  to  be  held  in  the  year  eighteen  hundred  and  ninety-eight,  and  bieni)iall3- 
thereirfter,  there  shall  be  elected  for  each  oongressional  district  one  representative 
to  the  congress  of  the  United  States.    ['96,  p.  134 ;  '97,  p.  205. 


887.  Date  of  municipal  elections.  Term  of  office  begins  when. 
On  the  Tuesday  next  following  the  first  Monday  in  November,  eighteen  hundred 
and  ninety-seven,  uid  biennially  thereafter,  there  shall  be  held  in  each  incorpo- 
rated city  and  town  of  this  state,  an  election  to  fill  all  elective  offices  in  said  citien 

and  towns ;  and  the  officei*B  then  elected  shall  qualify  and  enter  upon  their  duties 
at  twelve  o'clock  meridian  on  the  first  Mondaj'  in  January  next  succeeding  their 
election,  and  continue  in  office  for  two  years  and  until  their  successors  are  elected 
and  qualifie<l.  The  term  of  office  of  all  the  present  elective  officers  shall  expire 
at  twelve  o'clock  meridian  on  the  first  Monday  in  January,  eighteen  hundred  and 
ninety-eight.    ['96,  p.  377*;  '97,  p.  205. 

Qualificationts  of  mayor  and  councilmen,  182^181.  Munldpal  election  held  at  sach  time  u  may  bo 
provided  by  law,  Vnu.  art.  4,  tier.  fl. 

888.  Appointive  officers  hold  till  successors  qualify.  All 

appointive  officers  in  said  cities  and  towns  shall  hold  their  respective  officeB  until 
their  suocesHors  shall  be  appointed  and  qualified.    ['9fi,  p.  377;  '97,  p.  206. 

Terms  of  appoiutivc  officers,  g  215. 

889.  QualiflcationB  for  voters  at  municipal  election.  All  qualified 
electors  of  the  state  who  have  resided  in  the  county  four  montlis,  and  in  the  pre- 
cinct and  citv  or  town  for  sixty  days  next  preceding  a,i\y  municipal  election  are 
entitled  to  vote  at  such  election.    ['96.  p.  377*;  '97,  p.  206. 

Qaaliflcationa  of  voters,  Con.  art.  4,  sec.  3. 
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890.  Appointment  of  judges  of  election.  Voting  places.  Laws 
CfOVeming  election.  In  all  municipal  elections  the  city  council  and  board  of 
trustees  of  the  town  shall  appoint  judges  of  election  and  designate  the  places 
of  voting.  There  must  be  at  least  one  voting  place  in  each  election  district  in 
cities.  AH  elections  must  be  conducted  according  to  the  general  laws  of  the 
state,  and  all  notices  and  lists  of  names  required  to  be  posted  by  r^stry  agents 
prior  to  any  general  election  shall  ^ao  be  posted  by  the  r^stry  agents  prior  to 
auv  municipal  election,  the  necessary  changes  being  made  as  to  time  of  posting 
same.     ['96,  p.  377*;  "O?,  p.  206. 

Begdistration  for  mniucipal  electioiut,  g  818. 

891 .  Canvass  of  returns  and  issue  of  certificates.  Tie  votes.  On 
the  Monday  following  any  election,  the  city  council  or  the  board  of  trustees  of  the 
town  must  convene  and  publicly  canvass  the  result,  and  issue  certificates  of  election 
to  eaeh  person  elected  by  a  plurality  of  votes.  When  two  or  more  persons  have 
received  an  equal  and  highest  number  of  votes  for  any  one  of  the  offices  voted 
for,  the  tie  shall  be  decided  by  lot  in  the  presence  of  the  mayor  and  city  recorder, 
or  the  president  of  the  board  of  trustees  and  the  town  clerk,  as  the  case  may  be, 
npon  a  day  demgnated  by  the  mayor  or  by  the  president  of  the  board  of  trustees. 
['96.  pp.  377-8*;  '97,  p.  206. 


Ohapteb  a 
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892.  Offering  or  giving  bribe.  Promising  employment,  etc.  It 
sh^-  be  unlawful  for  any  person,  directly  or  indirecuy,  by  himself  or  through 
»n J  other  p«wm : 

1.  To  pay,  loan,  or  contribute,  or  offer,  or  promise  to  pay,  loan,  or  oontrib- 
ufce.  any  money  or  other  valnable  consideration  to  or  for  any  voter,  or  to  or  for 
sny  other  person,  to  induce  such  voter  to  vote  or  refrain  from  voting  at  any  elec- 
tion provided  by  law,  or  to  induce  any  voter  to  vote  or  refrain  from  voting  at 
such  election  for  any  particular  person  or  persons,  or  to  induce  such  voter  to  go 
to  the  polls  or  remain  away  from  the  polls  at  such  election,  or  on  account  of  such 
voter  having  voted  or  refrained  from  voting  for  any  particular  person,  or  having 
gone  to  tlie  polls  or  remained  away  from  the  polls  at  such  election. 

■2.  To  give,  offer,  or  promise  any  office,  place,  or  employment,  or  to  promise 
or  procure,  or  ^deavor  to  procure  any  office,  place,  or  employment,  to  or  for  any 
voter,  or  to  or  for  any  other  person,  in  order  to  induce  such  voter  to  vote  or 
refrain  from  voting  at  any  election  provided  by  law,  or  to  induce  any  voter  to 
vote  or  refrain  from  voting  at  such  election  for  any  particular  person  or  persons. 

3.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable 
thing  to  or  for  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any 
part  thereof,  shall  be  used  in  bribeiy  at  any  election  provided  by  law,  or  to  know- 
ingly pay  or  cause  to  be  paid,  any  money  or  other  valuable  thing  to  any  ^eaeeon 
in  discharge  or  repayment  of  any  money,  wholly  or  in  part  expended  in  Inibeiy 
at  any  such  election.    ['96,  pp.  152-3;  '97,  pp.  206-7. 

893.  Receiving  bribe,  employment,  etc.  It  shall  be  imlawfnl  for  any 
person,  directly  or  indirectly,  by  himself  or  through  any  person : 

1 .  To  receive,  agree,  or  contract  for,  before  or  during  an  election  provided 
by  law,  any  money,  gift,  loan,  or  other  valuable  consideration,  office,  place,  or 
employment,  ftn*  himself  or  any  other  person,  for  voting  or  agreeing  to  vote,  or 
for  going  or  {freeing  to  go  to  the  polls,  or  for  remaining  or  agreeing  to  remain 
away  from  the  polls,  or  for  refraining  or  agreeing  to  refrain  from  voting,  or  for 
voting  or  agreeing  to  vote,  or  refraining  or  agreeing  to  i-efrain  from  voting  for  any 
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partioiiiar  person  or  persons,  measure  or  measures,  at  any  election  provided  h^' 
law. 

2.  To  receive  any  money  or  other  valuable  thing  during  or  after  an  election 
provided  by  law,  on  account  of  himself  or  any  other  person,  for  voting  or  refrain- 
ing from  voting  for  any  particular  person  at  such  election,  or  on  account  of 
himself  or  any  other  person  for  going  to  the  polls  or  remaining  away  from  tiie 
polls  at  such  election,  or  on  account  of  having  induced  any  person  to  vote  or 
refrain  from  voting,  or  to  vote  or  to  refi-ain  from  voting  for  any  particular  person 
or  persons,  measure  or  measures  at  such  election.    ['96,  pp.  163-4;  '97,  p.  207. 

894.  Fraud,  interference,  riotous  conduct,  destruction  of  bal- 
lots, etc.,  at  election.  Ever}'  person  not  entitied  to  vote  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once,  at  any  one  election,  or  know- 
ingly hands  in  two  or  more  ballots  folded  t(^ether,  or  changes  any  ballot  after 
the  same  has  been  deposited  in  the  ballot  box,  or  adds  or  attempts  to  add  any  bal- 
lot to  those  legally  polled  at  any  election,  either  by  fraudulently  inti-oducing  the 
same  into  the  ballot  box  before  or  after  the  ballots  therein  have  been  counted ;  or 
adds  to  or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the  ballots  lawfully 
polled,  other  ballots,  while  the  same  are  being  counted  or  e^mvassed,  or  at  any 
other  time,  or  wilfully  detains,  mutilates,  or  destroys  any  election  returns  or  in 
any  manner  so  interferes  with  the  officers  holding  such  election,  or  conducting 
such  canvass,  or  with  the  votere  lawfully  exercising  their  rights  of  voting  at  such 
election,  as  to  prevent  such  election  or  canvass  from  being  fairly  held  or  lawfully 
conducted,  or  who  shall  be  guilty^  of  riotous  conduct  at  any  election  or  shall 
interfere  in  any  manner  with  any  officer  of  such  election  in  the  discharge  of  his 
duties,  or  who  shall  induce  any  officer  of  any  election,  or  officer  whose  duty  it 
is  to  ascertain,  announce,  or  declare  the  result  of  any  such  election,  or  to  give 
or  make  any  certificate,  document,  or  evidence  in  relation  thereto,  to  violate  or 
refuse  to  comply  with  his  duty,  or  any  law  regulating  the  same,  or  who  shall 
take,  carry  away,  conceal,  remove,  or  desti-oy  any  ballot,  poll  book,  or  other  thing 
from  the  polling  place,  or  from  the  possesion  of  the  person  or  persons  authorized 
by  law  to  have  the  custody  thei'eof ;  or  who  aids,  counsels,  provides,  or  procures, 
advises,  or  assists  any  person  or  persons  to  do  any  of  the  acts  aforesaid,  shall  be 
guilty  of  a  crime,  and  shall  be  punished  as  hei*einafter  provided.  [C.  L.  §  4762*; 
'96,  pp.  156-7*;  '97,  pp.  207-8. 

895.  Penalties  under  preceding  sections.  Any  person  convicted  ol 
any  of  the  crimes  or  offenses  mentioned  in  sections  eight  hundred  and  ninety-two. 
eight  hundred  and  ninety-three,  and  eight  hundred  and  ninety-four,  shall  bepun- 
i^ed  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprisonment  in  tite 
Btate  prison  for  not  more  than  five  years,  or  by  both  fine  and  imprisonment. 
£'96,  p.  157*;  '97,  p.  208. 

896.  Fraudulent  registration.  Penalty.  Every  person  who  wilfully 
causes,  procures,  or  allows  himself  to  be  registered,  knowing  himself  not  to  be 
entitled  to  such  r^stration ;  and  every^  person  who  wilfully  causes,  procxu^s. 
advises,  encourages,  or  assists  any  other  i>erson  to  be  r<^stered,  knowing  or 
believing  such  pawn  not  to  be  entitied  to  such  r^stration,  is  punishable  by  fine 
not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not 
exceeding  one  year,  or  by  both.    [C.  L.  g  4761*;  '97,  p.  208. 

897.  Betting  on  election.  It  shall  be  unlawful  for  any  candidate  for 
public  office,  before  or  during  any  election  provided  by  law,  to  make  any  bet  or 
wager  with  a  voter,  or  to  toke  a  share  or  interest  in  or  in  any  manner  become  a 
party  to  any  sucn  bet  or  wager,  or  to  provide  or  agi-ee  to  provide  any  money  to 
be  used  by  another  in  making  such  bet  or  ^'ager,  upon  any  event  or  contingency 
whatever,  arising  out  of  such  election.  Nor  shall  it  be  lawful  for  any  person, 
directly  or  indirectly,  to  make  a  bet  or  wager  with  a  voter,  depending  upon  the 
result  of  any  election  provided  by  law,  with  the  intent  thereby  to  procure 
the  challenge  of  such  voter  or  to  pi'event  him  from  voting  at  such  election.  Any 
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nolation  of  this  Bection  shall  he  deemed  a  misdemeanor.  ['96,  p.  154;  -97,  p. 
209. 

898.  Intimidaling  or  obstruc^g  voter.  Influencing  employee's 

vote.  It  shall  he  unlawful  for  any  person,  directly  or  indirectly,  by  himself  or 
any  other  person  in  his  hehalf,  to  make  use  of  any  force,  violence,  ur  restraint, 
or  to  inflict  or  threaten  the  infliction  by  himself  or  through  any  other  person,  of 
an  injury,  dara^e,  liarm.  or  Iohs,  or  in  any  manner  to  practice  intimidation  upon 
(ir  against  any  person  in  onler  to  induce  or  compel  such  person  to  vote  or  refrain 
from  voting  for  any  particular  person  or  persons,  measure  or  measures,  at  any 
election  provided  by  law.  or  on  account  of  such  pei-son  having  voted  or  refrained 
frwn  voting  at  any  such  election.  .Vnd  it  shall  be  unlawful  for  any  person,  by 
abdaddon,  duress,  or  any  forcible  or  fraudulent  device  or  contrivance  whatever, 
to  impede,  prevent,  or  otherwise  interfere  with  the  free  exercise  of  the  elective 
franchise  of  any  voter,  either  to  give  or  refrain  from  givhig  his  vote  at  any  such 
election,  or  to  give  or  refrain  from  giving  his  vote  for  any  particular  person  at 
any  snch  election.  It  shall  l>e  inilawf ul  for  any  employer,  either  coi-pomtion,  asso- 
(iation,  rompany,  firm,  or  person  in  paying  its,  their,  or  his  employees  the  salaiy 
or  wages  due  them,  to  inclose  their  pay  in  "pay  envelopes'*  on  which  there  is 
written  or  printed  any  political  mottoes,  devices,  or  arguments,  containing 
tlireatB,  express  or  implied,  intended  or  calculated  to  influence  the  political 
opinion,  views,  or  action  of  such  employees.  Nor  shall  it  be  lawful  for  any 
mployer,  either  «>rporation,  association,  company,  firm,  or  person,  within  ninety 
(lays  of  an}'  election  provided  by  law,  to  put  up  or  otherwise  exhildt  in  its,  their, 
or  hi8  factory,  workshop,  mine,  mill,  boarding  house,  office,  or  other  establish- 
ment or  place  where  its,  their,  or  his  employees  may  be  working  or  be  present  in 
the  course  of  such  employment,  any  hand  bill,  notice,  or  placard,  containing  any 
threat,  notice,  or  information,  that  in  ca.se  any  particular  ticket  or  candidate 
t^U  or  shall  not  be  elected,  work  in  it-s.  their,  or  his  establishment  shall  cease 
in  whole  or  in  part,  or  its,  their,  or  his  establishment  be  closed,  or  the  wages  of 
ite,  their,  or  his  workmen  be  reduced :  or  other  threats,  expressed  or  implied, 
intended  or  calculated  to  influence  the  political  opinions  or  actions  of  its,  their, 
or  his  employees.  Any  person  or  persons,  or  corporation  violating  any  of  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  any  person, 
whether  acting  in  his  individual  capacity  or  as  an  officer  or  agent  of  any  corpora- 
tion, so  guilty  of  such  misdemeanor  shall  be  punished  as  hereinafter  prescribed. 
['96.  pp.  154-5;  '97.  pp.  209-10. 

B99.  Influencing  vote  of  employee.  It  shall  be  nnlawful  for  any 
corporation  or  ^y  officer  or  agent  of  any  corporation  to  inflaeucte  or  attempt  to 
influence,  by  force,  violence,  or  resti-aint,  or  by  inflicting  or  threatening  to  inflict 
*ny  injurj',  damage,  harm,  or  loss,  or  by  discharging  from  employment  or  pro- 
moting in  employment,  or  by  intimidation,  or  otherwise  in  any  manner  whatever 
to  induce  or  compel  any  employee  to  vote  or  refrain  from  voting  at  any  election 
pn>\ided  by  law,  or  to  vote  or  refrain  from  voting  for  any  particular  person  or 
persons,  measure  or  measures,  at  any  such  election.  Any  such  corporation^ 
or  any  officer  or  ^ent  of  sucli  corporation,  violating  any  of  the  provisions  of  this 
»«ction  shall  be  deemed  guilty  of  a  misdemeanor  and  be  subject  to  the  penalty 
hereinafter  provided,  and  in  addition  thereto,  any  corporation  violating  this  sec- 
tion shall  forfeit  its  charter  and  right  to  do  business  in  this  state.  ['96,  p.  155 ; 
'97,  p.  210. 

Political  control  of  employees  forbidden,  (  "on.  art,  16,  f»ec.  3, 

900.  Forging  election  returns.  Fraud.  Every  person  who  forges  or 
(Aont^eitB  any  retnrn  of  any  election  purporting  to  have  been  held  at  any  district 
in  tiiis  state,  where  no  election  was  in  fact  held,  or  wilfully  substitutes  any  forged 
or  eoanterfeit  return  of  election  in  the  place  of  the  true  return  for  a  dislarict  where 

election  was  actually  held,  or  who  shall  in  axxy  manner  do  or  cause  any  fraud 
in  any  election,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term  of 
not  less  than  two  nor  more  than  ten  years.    [C.  L.  §  4767*;  '97,  p.  210. 
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901.  Altering  returns.  Every  person  who  wilfully  adds  to  or  Bubtracts 
from  the  votes  actuall3'^  cast  at  an  election,  in  any  returns,  or  who  alters  such 
returns  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  <Hie 
nor  more  than  five  years.    [C.  L.  §  4768;  '97,  p.  211. 

902.  Abetting,  in  forging,  or  altering  returns.  Every  person  who 
wilfully  aids  or  abets  in  the  commission  of  any  of  the  offenses  mentioned  in  the 
two  next  preceding  sections,  is  punishable  by  imprisonment  in  the  state  prison  for 
a  period  not  exceeding  two  years.    [C.  L.  g  4769* ;  '97,  p.  211. 

903.  Exposing  ballot.  Interfering  with  voter  at  poll,  etc.  A 

voter  who  shall,  except  as  in  chapter  four  of  this  title  otherwise  provided,  allow 
his  ballot  to  be  seen  by  any  other  person,  with  an  apparent  intention  of  letting  it 
be  known  how  he  is  about  to  vote,  or  who  shall  make  a  false  statement  as  to  his 
inability  to  mark  his  ballot,  or  any  pereon  who  shall  interfere,  or  attempt  to  inter- 
fere, with  any  person  when  inside  said  inclosed  space,  or  when  marking  a  ballot, 
or  who  shall  endeavor  to  induce  any  such  voter  to  vote  or  to  show  how  he  marked 
his  ballot,  fihall  be  punished  by  a  fine  of  not  less  than  five  nor  more  than  one 
hundred  dollars.  Any  election  judge  or  clerk  shall  report  any  person  doing  so  to 
the  county  attorney  for  the  county  in  which  the  election  is  held,  whose  duty  it 
shall  be  to  see  that  the  offender  is  forthwith  prosecuted  before  the  proper  court-. 
['96,  p.  207*;  '97,  p.  211. 

904.  Destroyingi  instruction  cards,  supplies,  etc.  Any  person  who 
shall,  prior  to  an  election,  wilfully  deface  or  destroy  any  list  of  cantUdates  posted 
in  accordance  with  the  provisions  of  this  title,  or  who,  during  an  election,  shall 
wilfully  defoce,  tear  down,  remove,  or  destroy  any  card  of  instruction  or  sample 
ballot,  printed  or  posted  for  the  instruction  of  voters,  or  who  shall  during  an  elec- 
tion wilfully  remove  or  destroy  any  of  the  supplies  or  conveniences  furnished  to 
enable  a  voter  to  prepare  his  ballot,  or  shall  wilfully  hinder  the  voting  of  others, 
shall  be  punished  by  fine  of  not  less  than  five  nor  more  than  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  three  months,  or  by  both 
such  fine  and  imprisonment.    ['96,  p.  207;  '97,  p.  211. 

906.  Destroying  certificate  of  nomination,  etc.  Examining  or 
marking  ballots,  etc.  Any  person  who  shall  falsely  mark  or  wilfully  deface 
or  destroy  any  certificate  of  nomination,  or  any  part  thereof,  or  any  letter  of 
declinatiou,  or  resignation,  or  file  any  certificate  of  nomination  or  letter  of  declina- 
tion, or  resignation,  knowing  the  same  or  any  part  thereof  to  be  falsely  made,  or 
suppress  any  certificate  of  nomination,  or  letter  of  declination,  or  resignation  or  any 
part  thereof,  which  has  been  duly  filed  ;  or  forge  any  letter  of  declination,  or 
resignation,  or  falsely  make  the  official  indorsement  on  any  ballot,  or  wilfully 
destaroy  or  deface  any  ballot,  or  wilfully  delay  the  delivery  of  any  ballots,  or  ahaU 
examine  any  ballot  offered  or  cast  at  the  polls  or  found  in  any  iHUlot  box  for  any 
purpose  other  than  to  ascertain  what  candidate  was  elected,  or  who  makes  or 
places  any  mai'k  or  device  on  any  ballot  with  the  view  to  ascertain  the  name  of 
any  person  for  whom  the  elector  has  voted,  shall  be  punished  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  for  not  naore 
than  one  yeai*.  or  both  such  fine  and  imprisonment.  ['96,  pp.  207-8*;  '97, 
pp.  211-12. 

906.  Penalty  for  destro^ng  or  concealing  ballots.  Any  person  or 
officer  having  charge  of  such  official  ballote  who  shall  destroy,  suppress,  or  conceal 
them,  except  as  in  this  titie  permitted,  shall  be  guiltj'-  of  a  felony,  and  upon  con- 
viction thereof,  shall  Ije  punished  by  imprisonment  in  the  state  prison  for  not  lew 
than  one  year  nor  more  than  five  3'ears.    ['96,  p.  208 ;  '97,  p.  212. 

907.  Failure  to  deliver  ballots  and  election  returns.  Any  person 
or  officer  who  has  undertaken  to  deliver  official  ballots  to  any  election  district, 
city,  town,  precinct,  or  county  officer  of  election,  who  neglects  or  refuses  to  do  so, 
shall  be  guilty  of  a  misdemeanor,  and  npon  cmiviption  thereof,  fthall  be  pnnifthed 
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by  imprigonmeut  in  the  county  jail  for  not  less  than  six  months  nor  more  than  one 
year,  or  by  a  fine  of  not  less  than  two  hundred  and  Gity  dollars  and  not  more 
t^n  one  thousand  dollars,  or  b}'  both  such  fine  and  imprisonment.  The  failure 
to  deliver  election  returns  and  ballots  by  any  person  who  has  undertaken  to  do  so 
shall  be  deemed  a  felony  and  shall  be  punishable  as  hereinafter  provided.  ['96, 
p.  208*;  '97,  p.  212. 

908.  Revealing  how  elector  voted.  Any  election  oflScer  or  watcher 
who  shall  reveal  to  any  other  pei-tion  the  itame  of  any  candidate  for  whom  the 
voter  has  voted,  or  who  shall  communicate  to  another  his  opinion,  belief,  or 
impression  as  to  how  or  for  whom  a  voter  has  voted,  shall  l)e  guilty  of  a  misde- 
meauor.  and  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  for  not  less  than  six  months  nor  m<n*e  than  one  year,  or  by  fine  of 
not  less  than  two  hundred  and  fifty  dollars  nor  more  than  one  thousand  dollars, 
or  by  both  such  fine  imd  imprisonment.    [^9Q,  p.  208 ;  *97,  p.  212. 

909.  Electioneering  at  polling  place.  Removing,  showing,  or 
marking  ballot,  etc.  Ko  person  shall  do  any  electioneering  on  election  day 
within  any  polling  place  or  in  any  public  street  or  room,  or  in  a  public  man- 
ner within  one  hundred  feet  of  any  polling  place.  No  person  shall  remove  any 
official  ballot  from  the  polling  pla(*e  before  the  closing  of  the  polls.  No  penon 
shall  show  his  ballot  after  it  ia  prepared  for  voting  to  any  person  in  such  a  way 
aa  to  reveal  its  contents,  nor  ahaW  any  person  solidt  the  voter  to  show  the  same. 
No  person,  except  a  jndge  of  election,  shall  receive  from  any  voter  a  ballot  pre- 
pared for  voting.  No  voter  shall  receive  an  official  ballot  from  any  other  person 
than  one  of  the  judges  of  elec-tion  having  charge  of  the  ballots,  nor  shall  any 
person  other  than  such  election  officer  deliver  an  official  ballot  to  such  voter. 
No  voter  shall  place  any  mark  upon  his  ballot,  by  means  of  which  it  can  be 
identified  as  the  one  voted  by  him.  Every  voter  who  does  not  vote  or  deliver 
in  the  manner  hereinbefore  provided  any  ballot  received  by  him  from  the  elec- 
tioo  officers,  shall,  b^ore  leaving  the  polling  place  or  going  outside  the  guard 
rail,  return  each  such  biJlot  to  the  officer  from  whom  he  received  the  same. 
Whoever  shall  violate  any  provision  of  this  section  shall  be  de^ed  guilty  of  a 
misdemeanor.  Bnt  nothing  herein  contained  shall  prevent  any  person  from 
receiving,  delivering,  and  voting  an  unofficial  ballot  in  the  contingency  hereinbe- 
fore provided  for.    ['96,  pp.  208-9*;  '97,  p.  213. 

910.  Voter  may  leave  employment  to  vote.  Refliaing  employee 
time  to  vote.  Any  person  entitles  to  a  vote  at  a  general  election  held  within 
this  state,  shall,  on  tibe  day  of  such  election,  be  entitled  to  absent  himself  from 
Any  employment  in  which  he  is  then  engaged  or  employed  for  a  period  of  two 
hours  between  the  time  of  opening  and  tbe  time  of  closing  the  polls,  and  any 
sQch  absence  shall  not  be  sufficient  reason  for  the  discharge  of  any  such  person 
from  such  aer\*ice  or  employment,  and  such  voter  shall  not,  because  of  so  absent- 
ing himself,  be  liable  to  any  penalty,  nor  shall  any  deduction  be  made  on 
account  of  such  absence,  from  Ais  usual  salary  or  wages  except  when  such 
employee  is  employed  and  paid  by  the  hour ;  provided,  that  application  shaU  be 
made  for  such  leave  of  absence  prior  to  the  day  of  election.  The  employer  may 
specify  the  hours  during  which  snch  employee  may  absent  himself  as  aforesud. 
Any  prasoQ  or  corporation  who  shall  refuse  to  his  or  its  employees  the  privilege 
hCTeby  conferred,  or  who  shall  subject  an  employee  to  a  penalty  or  reduction 
of  wages  because  of  the  exercise  of  such  privilege,  or  who  shall,  directly  or 
indirectly  violate  ■  the  provisions  of  this  title  shall  be  deemed  guiltv  of  a  misde- 
meanor.   ['96,  pp.  209-10;  '97,  pp.  213-14. 

91 1.  Using  liquor  at  polling  place.  Saloons.  It  shall  be  tmlawful 
for  any  person  or  any  election  judge,  to  introduce  into  any  polling  place,  or  to 
use  therein,  or  to  offer  to  any  one  for  use  therein,  at  any  time  while  any  election 
is  in  progress  or  the  result  thereof  being  ascertained  by  the  connting  of  the  bal- 
lofeB,  any  intoxicating,  malt,  spirituous,  or  vinous  liquors.    It  shall  be  unlawful 
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for  any  officer  or  board  of  officers  of  any  county,  city,  or  town,  who  may  at  any 
time  be  charged  with  the  duty  of  designating  polling  places  for  the  holding  of 
any  general  or  special  election  thei'ein,  to  select  therefor  a  saloon  or  room  within 
the  distance  of  Afty  feet,  measured  in  a  direct  line,  of  any  saloon  or  oth^  place 
whra*e  any  intoxicating,  malt,  vinouB,  or  Bpiritaons  liqnors  are  sold,  to  be  dmnk 
where  sold.    ['96,  p.  210;  '97,  p.  214. 

912.  General  penalty.  Forfeiture  of  right  to  vote.  Offender  a 
competent  witness.  All  acts,  omissions,  and  neglects  of  any  person,  official, 
or  corporation,  made  an  offense  by  the  provisions  of  this  title,  and  the  punish- 
ment for  which  is  not  expressly  designated,  shall  be  punished  by  a  fine  of  not 
1^  than  one  hundred  nor  more  than  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  more  than  one  yecu*,  or  by  both  such  fine  and  imprison- 
ment, and  shall  also  forfeit  the  right  to  vote  at  such  election ;  and  any  elector 
whose  right  to  vote  shall  be  challenged  for  such  cause  shall  be  required  to  swear 
or  affirm  that  the  matter  of  the  challenge  is  untrue,  before  his  vote  shall  be 
received.  Any  pei-son  so  offending  against  any  provision  of  this  title  is  a  com- 
petent witness  against  any  other  person  so  offending,  and  may  be  compelled  to 
attend  and  testify  upon  any  trial,  hearing,  proceeding,  or  investigation  in  the 
Biune  manner  as  any  other  person.  But  the  testunony  so  given  shall  not  be  used 
in  any  prosecution  or  proceeding,  civil  or  criminal,  against  the  person  so  testif>-- 
ing  except  for  peijury  in  giving  such  testimony.  A  person  so  testifying  shall  not 
thereafter  be  liable  to  indictment,  prosecution,  or  punishment  for  the  offense  with 
reference  to  which  his  testimony  was  given,  and  may  plead  or  prove  the  giving 
of  testimony  accordingly,  in  bar  of  such  indictment  or  prosecution.  [C.  L. 
g  267*;  '96,  pp.  167,  210-11;  '97,  p.  214. 

913.  Chapter  applicable  to  all  elections.  The  provisions  of  this 
chapter  shall  extend,  so  far  as  applicable,  to  all  elections  provided  by  law,  special, 
general,  municipal,  or  school.    ['96,  p.  157 ;  '97,  p.  214. 


CHAPTER  9. 

ELECTION  CONTESTS. 

914.  OroundB  for  contest  of  election,  location  of  county  seat,  etc. 
The  election  of  any  person  to  any  public  office,  the  location  or  relocation  of  a 
county  seat,  or  any  proposition  submitted  to  a  vote  of  the  people,  may  be  con- 
tested: 1.  For  malconduct,  fraud,  or  corruption  on  the  part  of  the  judges  of 
election  at  any  polling  place,  or  of  any  board  of  canvassers,  or  any  member 
of  either  board,  sufficient  to  change  the  result.  2.  "When  the  incumbent  was 
not  eligible  to  the  office  at  the  time  of  the  election.  3.  When  the  incumbent  has 
given  or  offered  to  any  elector  or  any  judge  or  canvasser  of  the  election,  any 
bribe  or  reward  in  money,  property,  or  anything  of  value,  for  the  purpose  of  pro- 
curing his  election,  or  has  committed  any  other  offense  against  the  elective  fran- 
chise defined  by  law.  4.  When  illegal  votes  have  been  received,  or  l^al  votes 
have  been  rejected  at  the  polls  sufficient  to  change  the  result.  5.  For  fuiy  error 
of  any  board  of  canvassers  or  of  the  judges  of  election  in  counting  the  votes  or 
declaring  the  result  of  the  election,  if  the  error  would  change  the  result.  6.  For 
any  other  cause  which  shows  that  another  person  was  legally  elected.  The  terra 
incumbent  in  this  section  means  the  person  whom  the  canvassers  declare  elected. 
['97,  p.  2ir>. 

Where  the  court  is  able  to  purge  the  vote  at  a  246.  C.  L.  1888,  after  a  hearing,  has  found  that  cei- 
particular  poH  of  the  iUeffal  votes  cAst,  and  it  docs  tain  persons  arc  not  qualified  voters,  and  oertifie<l 
nut  appear  that  the  officers  at  the  poll  or  the  con-  such  names  to  the  election  judges,  who  havr 
testpc  of  the  election  participatt-d  in  the  fraud  or  stricken  such  names  from  the  registration  list, 
knew  of  it,  the  vote  of  the  whole  poll  should  not  even  though  the  Judgment  of  such  registration 
be  rejected,  hut  effect  should  be  given  to  the  unim-  officer  was  erroneous  and  illegal,  and  the  ^non* 
peached  votes.  Ferguson  v.  Allen,  7  U.  363;  26  P.  whose  names  are  so  stricken  off  on  election  diy 
hn.   Where  the  registration  officer,  under  section     have  oflfered  their  ballots,  which  were  rejected  hr 
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the  jndnes  of  eleetioo  because  their  Dames  were  changed  the  result,  but  the  evidence  is  uncertain 

not  on  tlie  voting  lists;  Md,  that  such  votes  so  as  to  which  candidate  received  the  ballots,  the 

offered  could  not  be  counted  beirause  they  were  Tetnm  of  the  judges  of  election  will  not  be  dis- 

not  cast.    Id.    Ballots  not  cast  cannot  be  counted,  tnrbed.  Id. 

whatever  the  reason  of  the  rejection,  but,  if  cast,  Burden  is  on  defendant  to  show  title.   Peo.  v. 

and  hy  mistake  placed  In  the  wrong  box,  they  ClsQ^on,  4  U.  4S1;  11  P.  sjOe.   If  defendant  shows 

should  be  counted  in  the  result.   Young  v.  Dem-  no  title,  he  cannot  disptlte  claimant's  title;  court 

ing,  9U.  301;  33P.  818.    Where  ballots  that  should  may  proceed  ex  parte.    Id.    Defendant  must  ^w 

have  been  counted  were  nOcct«d  in  such  numbers  title  de  jure.   State,  ex  rel.  Weber,  v.  Beudsley, 

that,  if  cast  for  the  contestant,  they  would  have  IS  U.  S02;  4.'>  P.  568. 

916.  Irreffalarity  not  a  basis  of  contest.  Exception.  No  irregu- 
larity or  improper  conduct  in  tlie  proceedings  of  the  judges  or  any  of  them,  is  such 
■malconduct'  as  avoids  an  election,  unless  the  irr^ularity  or  improper  conduct  is 
such  as  to  procure  the  person  whose  right  to  the  office  is  contested  to  be  declared 
elected  when  he  had  not  received  the  highest  number  of  l^^l  votes.  C.  L. 
§  3751 ;  '97,  p.  215. 

ProvisionB  liberally  construed,  §  793.    Highest  number  of  votes  elects,      786,  874. 

916.  Election  set  aside  for  malconduct  only  when  result 

changed.   When  any  election  held  for  an  office  exercised  in  and  for  a  county  is 

contested  on  account  of  any  malconduct  on  the  part  of  a  jndge  or  the  judges  of 

any  election  district,  the  election  cannot  be  annulled  and  set  aside  upon  any 

proof  thereof,  unless  the  rejection  of  the  vote  of  such  district  or  districttt  would 

change  the  result  as  to  such  office  in  the  remaining  vote  of  the  county.    [C.  L. 

§3752;  '97,  p.  215. 

Immaterial  defects  in  letumsi,  j}  880.  result,  the  election  will  not  be  annulled.  Furtni- 

Wbere  it  does  not  appear  whether  the  rejection  son  v.  Allen,  7  U.  268 ;  28  P.  570.  Younjc  v.  Dem- 
of  tbe  vote  of  such  precinct  would  chauge  the     ing,  9  U.  201 ;  83  P.  818. 

917.  Contest  to  be  flled  within  forty  days.  Statement.  When 
an  elector  contests  the  right  of  any  person  declared  elected  to  such  office,  he  must 
within  forty  days  after  the  return  day  of  the  election,  file  with  the  clerk  of  the 
district  court  of  the  county  within  or  for  which  such  office  is  to  be  exercised, 
a  written  stotement,  setting  forth  specifically:  1.  The  name  of  the  party  contest- 
ing such  election,  and  that  he  is  an  eledxn*  of  the  county,  precinct,  city,  school 
district,  or  of  any  subdivifdon  of  either,  as  the  case  may  be,  in  which  the  election 
was  held.  2.  The  name  of  the  person  whose  right  to  the  office  is  contested. 
3.  The  office.  4.  The  particular  grounds  of  such  contest,  which  statement  must 
be  verified  by  the  affidavit  of  the  contesting  party,  that  the  mattei-s  and  things 
therein  contained  are  true,  except  as  to  those  matters  therein  state<l  upon  his  infor- 
mation or  belief,  and  that  as  to  those  matters  he  believes  it  to  lie  true.  [C.  L. 
g  3754*;  '90,  p.  72;  '07,  pp.  215-1«. 

918.  Id.  Soffloienoy  of  statement.  Names  of  witnesaes  to  be 
given,  when.  When  the  reception  of  ill^^l  votes  or  the  rejection  of  l^al  votes 
is  alleged  as  a  cause  of  contest,  it  is  sufficient  to  state  generally,  that  in  one  or 
more  specified  districts  or  polls  illegal  votes  were  given  to  the  person  whose  elec- 
tion is  contested,  which,  if  taken  from  him,  would  reduce  the  number  of  his  l^al 
votee  below  the  number  of  l^al  votes  given  to  some  other  person  for  the  same 
office;  or  that  l^;al  votes  for  another  person  were  rejwtcd,  which,  if  counted, 
wonld  raise  the  number  of  legal  votes  for  such  person  above  the  number  of  Ic^l 
votes  cast  for  the  person  whose  election  is  contested ;  but  no  testimony  can  be 
received  of  any  such  votes,  unless  the  party  contesting  such  election  deliver  to 
the  opposite  party,  at  least  three  days  before  such  trial,  a  written  list  of  the  num- 
ber tiiereof,  and  by  whom  given  or  offered,  which  he  intends  to  prove  on  such 
^al :  and  no  testimony  can  be  received  of  any  such  votes  except  such  as  are 
specified  in  such  list.    [C:.  L.  §  3755*;  '97,  p.  21«. 

919.  Statement  not  rejected  nor  proceedinff  dismissed  for  want 
of  form.  Ko  statement  of  the  grounds  of  contest  willbe  rejected,  nor  the  pro- 
ceedings dismissed  by  any  court  for  want  of  form,  if  the  grounds  of  contest  are 
^lc|^  with  such  certainty  as  will  advise  the  defenduitof  the  particular  proceed- 
ing or  cause  for  which  such  election  is  contested.    [C.  L.  §  375l>*;  '97,  p.  216. 

Pramsions  libetally  couBtrued,  g  793. 
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920.  Court  to  fix  time  for  hearing  contest.  Upon  the  statement 
being  filed,  the  clerk  must  inform  the  judge  of  the  district  court  thereof;  the 
judge  of  said  court  must  then,  by  an  order  to  be  entered  by  the  clerk,  name  some 
da}',  not  less  than  ten  nor  more  than  thirty  days  from  the  date  of  t'he  filing  of 
such  .statement,  to  hear  and  determine  such  oontested  election.  [C.  L.  §  37d7; 
'97,  p.  216. 

921 .  Oitation  to  defendant.  Service.  The  clerk  mnst  thereupon  issne 

a  citation  for  the  person,  whose  right  to  the  office  is  cont^ted,  to  appear  at  the 
time  and  place  specified  in  the  order,  which  citation  must  be  delivered  to  the 
sheriff,  and  be  served  either  upon  the  party  in  person,  or,  if  he  cannot  be  found, 
by  leaving  a  copy  thereof  at  the  house  where  he'  last  resided,  at  least  five  davR 
before  the  time  so  specified.    [C.  L.  §  3758;  '97,  pp.  216-17. 

922.  Hearing  contest.  Continuance  on  terms.  The  court  mnst 
meet  at  the  time  and  place  designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination  thereof.  It  may  adjourn 
the  hearing  and  trial  from  day  to  day  until  such  trial  is  ended,  and  may  also  con- 
tinue the  trial,  before  its  commencement,  for  any  time  not  exceeding  twenty 
days,  for  good  cause  shown  by  either  party  upon  affidavit,  at  the  cost  of  the  partf 
applying  for  such  continuance.    [C.  L.  §  3760;  '97,  p.  217. 

923.  Judgment  confirming  or  annulling  election.  AtUsr  bearing 
the  proofs  and  allegations  of  the  parties,  the  court  mast  pronounce  judgment 
in  the  premises,  either  confirming  or  annulling  and  setting  aside  snch  election. 

[C.  L.  §  3761*;  '97,  p.  217. 

924.  Order  for  production  of  ballots.  Inspection  in  open  court. 
If  an  inspection  of  the  ballots  of  any  election  disti-ict,  or  polling  place  in  this  state 
shall  be  necessary  for  the  determination  of  any  election  cont^t  before  any  court, 
the  judge  thereof  may,  by  order,  naming  the  district  or  polling  place,  require  the 
proper  officer  to  procure  the  eam^  from  the  person  in  whose  possession  or  cnstody 
the  same  may  be,  and  such  custodian  shall  deliver  the  same  to  said  officer,  who 
shall  deliver  them  unopened  to  such  judge.  The  judge  shall  open  and  inspect  the 
same  in  open  court  in  the  presence  of  the  parties  or  their  attorneys,  and  immedi- 
ately after  such  inspection,  shall  seal  them  in  an  envelope  and  return  them,  by 
mail  or  otherwise,  to  the  office  of  the  legal  custodian.    ['97,  p.  217. 

926.  Person  having  highest  vote  declared  elected.  If  in  any  such 
case  it  appears  tJiat  a  person  other  than  the  one  returned  has  the  highest  number 
of  legal  votes,  the  court  must  declare  such  person  elected.  [C.  L.  §  3762;  '97. 
p.  217. 

926.  Judgment  for  costs.  If  the  proceedings  are  dismissed  for  insuffi- 
cieucy,  or  want  of  prosecution,  or  the  election  is  by  the  court  confirmed,  judg- 
ment for  costs  must  be  rendered  against  the  party  contesting  such  election,  and  in 
favor  of  the  party  whose  election  was  contested ;  but  if  the  election  is  annulled 
^d  set  aside,  judgment  for  costs  must  be  r^dered  against  the  party  whose  elec- 
tion was  contested,  and  in  favor  of  the  party  contesting  tbe  same.  Primarily, 
each  party  is  liable  for  the  costs  created  by  Mmself ,  to  the  office  and  witnesses 
entitled  thereto,  which  may  be  collected  in  the  same  manner  as  similar  costs  are 
collected  in  other  cases.    [C.  L.  §  3764;  '97,  pp.  217-18. 

927.  Appeals.  Execution  not  stayed  except  for  costs.  Either 
party  a^riev^  by  the  judgment  may  appeal  herefrom  to  the  supreme  courts  as 
in  other  cases  of  appeal  th»«to  from  the  district  court,  but  such  appeal  must  not 
stay  execution  or  proceedings,  except  execution  for  costs.  [C.  L.  §  3765 ;  '97, 
p.  218. 

928.  Effect  of  not  appealing  within  ten  days.  Whenever  an  election 
is  annulled  or  set  aside  by  the  judgment  of  the  district  court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if  any  has  been  issued,  is 
void,  and  the  office  vacant.    [C.  L.  §  3766;  '97,  p.  218. 
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EXAMINERS,  STATE  BOARD  OF. 


929.  How  constituted.  Powers.  The  governor,  the  secretary  of  state, 
and  the  attorney  general  constitute  a  board  of  examiners,  witii  power  to  examine 
all  claims  against  the  state,  except  salaries  or  compensation  of  officers  fixed  by 
law,  and  the  board  shall  perform  such  other  duties  as  may  be  prescribed  by  law. 
No  claim  against  the  state,  except  salaries  and  compensation  of  officers  fixed  by 
law,  ^ufcll  be  passed  upon  by  the  legislature  without  having  been  considered  and 
acted  upon  by  the  board  of  examiners.     ['96,  pp.  114—1.5. 

Mont  Pol.  C.  i  680. 

Da  tie*  as  tocapitol  grounds,     144,  145.    Antliority  of  board.  Con.  art.  7,  sec  13. 

930.  Meetings.  Offlceis.  The  meetings  of  the  board  ^lall  be  held  at 
the  seat  of  government,  or  at  such  other  place  in  the  state  as  the  board  may 
determine,  on  the  third  Monday  in  each  month,  and  at  such  other  times  as  tibe 
[resident  noay  call  it  together.  The  governor  shall  be  the  president,  and  the  sec- 
retary of  state  shall  be  the  secretary  of  the  board,  and,  in  the  abs^ce  of  either, 
tun  officer  pro  tempore  may  be  elected  from  among  the  members  of  the  board. 
['96,  p.  115. 

Unit.  Pol.  C.  §6S1. 

931.  Records.  Theboard  must  keep  a  record  of  all  its  proceedings,  andany 
member  may  cause  his  dissent  to  the  action  of  a  majority  upon  any  matter  to  be 
entered  upon  such  record.  An  abstract  of  all  claims  must  be  entered  upon  the 
minntee  of  the  board  before  the  same  are  acted  upon.    ['97^  p.  115. 

CU.P0I.C.  i6S6.  Hont  Pol.a  S6Ee. 

^2.  Rules.  The  board  may,  m  writing,  establish  rules  uid  regulations 
not  inconfustent  with  law,  for  its  government.    ['96,  p.  116. 

Csl.  Pol.  C.  2  657.    Mont.  Pol.  C.  ?  683. 

933.  'Wibiesses.  The  president  of  the  board  may  issue  subpcenas  and 
compel  the  attendance  of  witnesses  and  the  production  of  books  and  papers  before 
the  board  or  any  member  thereof;  and  any  memb^  of  the  board  may  administei' 
oaths  and  may  examine  witnesses.  In  case  of  the  disobedience  of  any  witness, 
the  board  may  invoke  the  aid  of  the  dtetrict  cpurt  to  compel  obedience.  When- 
ever a  witness  is  subpoenaed  before  the  board  to  testify  against  any  claim  pending 
before  it,  the  board  may  allow  a  reasonable  fee  to  such  witness  for  attendance, 
which  fee  must  not  exceed  the  fees  allowed  by  law  to  witnesses  in  civil  cases,  and 
moat  be  paid  out  of  the  appropriation  for  the  contingent  expenses  of  the  board ; 
jtrondedj  that  in  no  instance  shall  a  fee  be  allowed  to  a  witness  who  has  appeared 
in  behalf  of  a  claimant.    ['96,  p.  115*. 

Oil.  Pol.  C.  ?  res*.    Mont.  Pol.  C.  ?  684*.  Contempt,  how  panished,  ?  32T2. 

934.  Dei>OBitions.  Each  member  of  the  board  may  take  depositions  to 
be  used  before  it.    ['96,  p.  115. 

CU.  Pol.  C.  S  see.   Mont.  Pol.  C.  |  «85. 

936.  Actioq  on  claims.  Any  person  having  a  claim  against  the  state 
for  which  an  appropriation  has  been  made,  may  present  the  same  to  the  board,  in 
the  form  of  an  account  or  petition,  and  the  secretary  of  the  board  must  date, 
nnmber,  and  file  such  claim,  and  the  boaixl  must  allow  or  reject  the  same  in  the 
order  of  its  pr^entation.  The  board  may,  for  cause,  postpone  action  upon  a  claim 
for  not  exc^ding  one  month.    ['9fi,  p.  115. 

t>iL  Pol.  C.  i  660.    Mont.  Pol.  C.  2  686. 

936.  Id.  Approval.  If  the  board  approves  such  claim,  the  members 
thereof  must  indorse  thereon,  over  their  signatures,  "appnived  for  the  sum  of 
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 dollars, ' '  and  transmit  the  same  to  the  office  of  the  state  auditor ;  and  the 

auditor  must  draw  his  warrant  for  the  amount  so  approved  in  favor  of  the  claim- 
ant or  his  assigns,  in  the  order  in  which  the  same  was  approved.    ['96,  p.  116. 

Cal.  Pol.  C.  §  661.    Moiit.  Pol.  C.  §  687. 

937.  Id.  Disapproval.  If  the  board  disapproves  such  claim,  it  must 
cause  the  same  to  be  filed  with  the  records  of  the  board,  with  a  statement  show- 
ing such  disapproval  and  tlie  reasons  therefor.  ■  ['96,  p.  116. 

Cal.  Pol.  C^m.   Moot.  Pol.  C.  g  688. 

938.  Where  there  is  no  appropriation.  If  no  appropriatiou  haa  been 
made  for  the  payment  of  any  daim  presented  to  the  board,  the  settlement  of 

which  is  provided  for  by  law,  or,  if  an  appropriation  made  has  been  exhausted, 
the  board  must  audit  the  claim,  and  if  it  is  troproved  must  ti-ansmit  it  to  the  leg- 
islatxu-e  with  a  statement  of  the  approval.    [/96,  p.  116. 

Cai.  Pol.  C.  ^668.    Hout.  Pol.  0.  ^  689. 

939.  Olaims  not  otherwise  provided  for.  Any  person  having  a  claim 
against  the  state,  the  settlement  of  which  is  not  otherwise  provided  for  by  law, 
must  present  the  same  to  the  board  of  examiners,  accompanied  by  a  statement 
showii^  the  facts  constituting  the  claim,  verified  in  the  same  manner  as  com- 
plaints in  civil  actions.    ['96,  p.  116. 

Cai.  Pol.  C.  2  fl64».  Mont.  Pol.  C  g  eBO». 

940.  Id.  Meeting  to  consider.  On  tihe  first  Monday  in  November  pre- 
ceding the  meeting  of  each  l^slature,  the  board  must  hold  a  session  for  the 
purpose  of  examining  the  class  of  claims  referred  to  in  the  preceding  section,  and 
may  adjourn  from  time  to  time  until  the  work  is  completed.  The  IxMird  must 
cause  a  list  and  brief  abstract  of  all  claims  filed  with  it  up  to  that  date,  to  be 
made  and  published  in  some  newspaper  at  the  seat  of  government  for  such  time 
as  the  board  may  prescribe.  The  list  must  be  accompanied  by  a  general  notice 
of  the  order  in  which  and  of  the  time  when  the  board  will  proceed  to  examine 
the  claims.    ['96,  p.  116. 

Cal.  Pol.  C.  'i  665*.    Mont.  Pol.  C.  §  091. 

941.  Id.  Hearing  report.  The  boai-d  must,  at  the  time  designated, 
pi-oeeed  to  examine  and  adjust  all  such  claims,  and  may  hear  evidence  in  support 
of  or  against  them,  and  shall  report  to  the  legislature  such  facts  and  recommenda- 
tions concerning  them  as  it  may  think  prop^.  In  making  its  recommendations 
the  board  may  state  and  use  any  official  or  personal  knowledge  which  any  mem- 
ber of  the  board  may  have  touching  such  claims.    ['96,  p.  116. 

C^l.  Pol.  C.  g  666.    Mont.  Pol.  C.  g  692. 

942.  Id.  The  board  must  make  up  its  report  and  recommendations  at 
least  thirty  days  before  the  meeting  of  the  l^slature ;  and  a  brief  abstract  of  the 
report,  showing  the  claims  rejected,  and  those  allowed  and  the  amoimts  thereof, 
must  be  published  in  a  newspaper  published  at  the  seat  of  government,  for  snch 
time  as  tlie  board  may  prescribe,  before  the  meeting  of  the  legislature.  ['96,  p. 
117. 

CW.  Pol.  C.  2  m.   Mont.  Pol.  C.  §  693. 

943.  Member  not  to  be  interested  in  claim,  ^o  member  of  the 
board  shall  act  upon  any  claim  in  which  he  is  interested,  or  Aipon  any  claim  for 
expenditures  incurred  in  his  office,  nor  shall  he  be  present  when  the  decision 

thereon  is  made.    ['96,  p.  117. 

Cal.  Pol.  C.  g  668.    Mont  Pol.  C,  §  894. 

944.  Olums  submitted  third  time.  The  board  shall  not  entertain  for 
a  third  time,  a  demand  against  the  state  once  rejected  by  it  or  by  the  legi^ture, 
unless  such  facts  or  reasons  are  presented  to  the  board  as  in  suits  between  indi- 
viduids  wonld  furnish  sufficient  ground  for  granting  a  new  trial.    ['96,  p.  117. 

Ckl.  Pol.  C.  g  ffTD*.   Mont  Pol.  C.  ^  698*. 
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945.  Appeal  to  legislature.  Any  person  interested  who  is  aggrieved 
by  the  disapproval  of  a  claim  by  the  board,  may  appeal  from  its  decision  to  the 

i  l^slature  by  filing  with  the  board  a  notice  thereof,  and,  upon  the  receipt  of  such 
notice^  the  board  must  transmit  the  demand  and  all  the  papers  accompanying  tlie 
fame,  with  a  statement  of  the  evidence  taken  before  it,  to  the  legislature.  ['96, 
p.  117. 

Vtl.  Pol.  C.  i  en.    Mont  Pol.  C.  g  686. 

946.  Auditor*B  duty  respecting  claims.  The  state  auditor  shall  not 
draw  his  warrant  for  any  claim,  imless  it  has  been  approved  by  the  board,  except 
for  salaries  or  compensation  of  officers  fixed  by  law,  or  for  moneys  expressly 
appropriated  by  law.    ['96,  p.  117. 

Oil.  Pol.  C.  3  672*.    Mont.  Pol.  C.  g  697*. 

947.  Illegal  warrant.  Whenever  the  board  h&a  reason  to  believe  that 
the  state  auditor  has  drawn,  or  is  about  to  draw,  his  warrant  without  authority 
of  law,  or  for  a  larger  amount  than  the  state  actually  owes,  the  board  must  notify 
tbe  state  treasurer  not  to  pay  the  warrant  so  drawn  or  to  be  drawn ;  and  there- 

i     npon  the  treasurer  is  prohibited  from  paying  the  warrant,  whether  actually  drawn 
w  not.  until  he  is  otherwise  directed  by  the  l^slature  or  by  the  board.  ['96^ 
i     p.  117. 

j         tW.  Pol.  C.  if  tfr4.    Mont.  Pol.  C.  g  898. 

I  948.  Board  to  audit  books  and  accounts.  As  often  as  it  may  deem 
I  pnq>er,  the  board  shall  audit  the  books  and  accounts  of  any  or  all  state  officers 
and  state  institutions,  and  count  the  money  in  the  state  treasury ;  and  it  may,  at 
.  any  time,  direct  the  bank  examiner  to  audit  and  examine  the  books  and  accounts 
of  any  such  officers  or  institutions.  The  state  auditor  and  other  state  officials 
and  the  officers  of  state  institutions,  must  permit  the  examination  and  auditing 
of  the  books  and  accounts  in  their  respective  offices  at  such  times  as  the  board  of 
examiners  shall  deem  proper,  and  shall  furnish  without  delay  any  required  infor- 
mation touching  the  books,  papers,  vouchers,  or  other  matt«^  pertaining  to  tJieir 
mpeetive  offices;  and  the  state  treasurer  must  permit  the  money  in  the  treasury, 
witiiont  delay  on  any  pretense  whatever,  to  be  counted  whene^r  the  board 
wishes  to  make  an  examination  or  count.    ['96,  pp.  117-18*. 

Od.  Pol.  C.  i  675».  Mont.  Pol.  C.  J  899». 

949.  Public  statement  of  money  in  treasury.   The  board  must,  at 
j     least  tnice  in  each  year,  make  and  file  in  the  office  of  the  secretary  of  state,  and 
I     publish  in  some  new^spaper  published  at  the  seat  of  government,  a  stat^ent 
flowing  the  amount  of  money  in  the  state  treasury.    ['96,  p.  118. 

I        CU.  Pol.  C.  2  677*.   Mont  Pol.  C.  {f  700*. 

ExuBiution  of  bvasnrer's  books,  etc.,  H  2437. 


950.  Who  constitute.  The  board  of  examiners  is  also  a  board  of  sup- 
plies and  fnmishing  board.    ['96,  p.  118. 

0»1.  Deering,  vol.  I.  p.  I83».    Mont.  Pol.  C.  §  703. 

951.  Duties.   It  is  the  duty  of  such  board : 

1.  To  contract  for  the  furnishing  of  all  stationery,  printing,  binding,  paper, 
fuel,  lights,  and  other  necessary  supplies  to  be  used  by  the  legislature  and  all 
o&er  departments  of  the  government,  and  for  the  printing,  binding,  and  dis- 
tributing of  tbe  laws,  codes,  journals,  department  reports,  reports  of  decisions  of 
the  supreme  court,  and  all  other  state  printing,  and  for  ^e  binding  and  repair^ 
ing  of-soy  books  tised  by  any  state  officer  or  department. 

2.  To  hire  all  offices  for  the  state  officers,  to  furnish  the  same,  and  to  keep 
the  furniture  in  repair ;  and  to  hire  and  furnish  halls  and  rooms  for  the  use  of  the 
legislature,  to  provide  furniture  therefor,  aud  to  keep  the  same  in  repair. 

3.  To  cause  to  be  deposited  in  the  office  of  the  secretary  of  state  all  station* 
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ery,  books,  and  other  articles  and  supplies  furnished  and  on  hand,  and  to  issue 
to  any  officer  a  requisition  on  the  secretary  of  state,  for  any  books,  stationery,  or 
other  supplies  needed  by  such  officer. 

4.  At  the  end  of  each  fiscal  year,  and  at  such  other  times  as  the  board 
thinks  proper,  to  cause  an  inventory  to  be  taken  of  all  articles  and  supplies  an 
hand  and  contracted  for,  and  to  make  an  examination  of  all  accoimts  and  vouch- 
ers for  such  supplies. 

5.  To  establish  rules  for  the  government  of  the  board  in  relation  to  all  con- 
tracts, not  inconsistent  with  law.    ['96,  p.  118. 

CrI.  Deering,  vol.  I,  p.  183*.    Mont.  Pol.  C.  §  70*. 

962.  Must  advertise  for  bids.  Before  any  contract  is  let,  the  board 
must  advertise  for  twenty  days,  in  two  daily  newspap^  printed  in  the  state,  one 
of  which  must  be  published  at  the  seat  of  government,  for  sealed  proposals  to 
furnish  any  or  all  the  supplies  mentioned  in  the  next  preceding  section ;  provided, 
that  such  advertisement  need  not  be  made  where  the  amount  to  be  expended  for 
such  supplies  shall  be  less  than  two  hundred  dollars.    ['96,  p.  119. 

Cal.  Deering,  vol.  I,  p.  183».    Mont.  Pol.  C.  §  705». 

063.  Id.  The  board  must  specify  in  the  advertisement  the  amount  and 
kind  of  each  article  required.    ['96,  p.  119. 

Gal.  Deering,  vol.  I,  p.  IS^.   Mont.  Pol.  C.  2  706. 

064.  Bids.  Opening.  A  sample  and  a  minute  description  of  each  tuiade 
must  accompany  and  be  deposited  with  each  proposal,  and  proposals  received  must 
be  directed  to  the  board,  and  opened  and  compared  by  it  at  its  office  at  twelve 
o'clock,  noon,  of  the  day  specified  in  the  advertisement;  and  the  board  must 
award  the  contract  for  furnishing  such  supplies,  or  any  of  them,  to  the  lowest 
responsible  bidder.    ['96,  p.  119. 

CaL  Deering.  Tol.  I,  p.  183*.   Mont.  Pol.  C.  i  706-7. 

055.  Id.  Check  to  accompany  bid.  Bond.  Each  bid  must  be  accom- 
panied by  a  certified  check  equal  to  ten  per  cent  of  the  amount  of  the  bid,  to  be 
held  upon  the  condition  that  upon  the  award  of  said  contract  to  him,  the  bidder 
will  faithfully  and  promptly  execute  a  good  and  sufficient  bond,  payable  to  the 
state,  with  two  sureties  to  be  approved  by  said  board,  conditioned  for  the  faithful 
performance  of  the  contract,  and  for  the  delivery  of  the  supplies  for  which  he  has 
contracted,  under  such  rules  and  regulations  as  the  board  may  prescribe.  ['96, 
p.  119. 

Cal.  Deering,  vol.  I.  p.  183».    Mont.  Pol.  C.  g  T08. 

056.  Classified  bids.  Rejection.  The  board  may,  in  the  advertisement, 
classify  the  supplies  and  articles  to  be  furnished,  and  may  receive  bids,  and  award 
contracts  for  such  separate  class  of  supplies,  or  such  separate  articles,  as  it  con- 
siders the  lowest  and  best  bid.  The  board  may  require  any  class  of  supplies  or 
separate  articles  thereof  to  be  delivered  in  instalments.  Any  and  all  bids  may  be 
rejected,  and  the  board  may  advertise  again.    ['96,  p.  119. 

Oal.  Deering,  vol.  I,  p.  183*.   Mont.  Pol.  C.  g  709. 

057.  Legislative  supplies.  The  board  must,  at  least  one  month  before 
the  meeting  of  the  legislature,  advertise  as  provided  in  the  preceding  sections,  for 
repairing  and  furnishing  the  halls  and  rooms,  and  for  stationery,  fuel,  light,  and 
such  other  supplies  as  are  necessary  for  the  members  of  the  legislature  at  the 
ensuing  session ;  and  at  the  commencement  of  each  sesmon  thereof,  the  board 
must  report  to  ttte  l^slature  an  account  of  the  supplies,  of  the  expenditures  for 
the  same,  and  of  the  stock  on  hand.    ['96,  pp.  119-20. 

Cal.  Deering,  vol.  I.  p.  184*.   Mont.  Pol.  C.  f  7U. 

068.  Selling  unnecessary  material.  "When  deemed  advisable  by  the 
board,  it  may  sell  any  old  furniture  or  other  material  belonging  to  tiie  state  and 
not  required  for  state  purposes,  and  pay  the  proceeds  thereof  into  the  state  treas- 
ury to  the  credit  of  the  general  fund. 

Snp.  Cal.  a  (1888)  p.  32. 
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959.  Hiring  rooms  for  state  purposes.  The  board  may  hire  the 
neceasaiy  rooms  for  the  state  officers,  and  the  halls  and  rooms  for  the  l^slature 
and  its  committees,  without  advertising  as  provided  in  this  chapter,  if  the  board 
80  decider    ['96,  p.  120. 

Mont  Pol.  C.  8  713. 

960.  State  officers  not  to  be  interested  in  contract.  No  member  or 
officer  of  any  department  of  the  government,  shall  be  in  any  way  interested  in 
any  contract  made  under  the  provisions  of  this  chapter.    ['96,  p.  120. 

961.  Olerical  help.  The  board  of  examiners  may,  when  necessary, 
employ  clerical  help  for  any  state  officer  or  board,  but  no  clerk  or  clerks  shall 
be  emploj'ed  by  any  such  officer  or  board  without  the  authority  of  the  board 
of  examiners;  nor  shall  the  board  of  examiners  airthorize  the  employment  of 
such  clerical  assistance,  except  when  the  duties  of  the  office  or  of  the  board  can- 
not be  performed  by  the  officer  or  the  members  of  such  board.    ['96,  p.  120. 

962.  State  board  of  examiners  to  publish  reports  of  state  offi- 
cers, etc  The  state  board-  of  examiners  is  authorized  to  procure  the  publica- 
tion of  one  thousand  copies  each  of  t^e  biennial  reports  of  state  officers  and 
Rtate  institutions  immediately  after  their  submission  to  the  governor,  and  before 
the  meeting  of  the  l^slature,  and  also  to  procure  the  publication  of  one  thou- 
sand copies,  in  pamphlet  form,  of  the  attorney  general's  official  opinions  at  the 
end  of  each  year  for  distribution  by  the  attorney  general  to  state  officers,  county 
attorneys,  and  other  officers  throughout  the  state.     ['97,  p.  43. 

963.  Bepasrment  of  money  collected  for  lease  of  school  lands. 
The  state  board  of  examiners  are  hereby  directed  to  receive,  audit,  and  allow  all 
just  claims  of  persons  who  have  paid  moneys  in  pursuance  of  chapter  seventy-six 
<tf  the  session  laws  of  l^e  territory  of  Utah,  of  eighteen  hundred  and  ninety-two, 
in  relation  to  the  leasing  of  school  lands,  and  the  state  auditor  is  hereby  directed 
to  draw  his  wamuit  therefor,  on  the  state  district  school  tax  fund.    ['97,  p.  235. 


964.  Collected  in  advance.  Payment  into  treasury.  For  services 
performed  in  their  respective  offices,  the  secretary  of  state,  the  state  auditor,  the 
clerk  of  the  supreme  court,  the  board  of  land  commissioners,  the  state  inspector 
of  mines,  and  the  bank  examiner,  sliall  collect  in  advance  for  the  use  fuid 
benefit  of  the  state  the  fees  hereinafter  enumerated  under  tJieir  respective  official 
titles,  and  shall  pay  the  same  to  the  state  treasurer  quarterly. 

Penalty  for  refusal  to  perfonn  serrlce  on  pay-  payment  to  treasnrer,  U  1008.   Fees  to  be  pdd  over 

meat  of  fee,  J  1016.   Fees  to  be  collected  in  ad-  before  salary  paid,  3  lOKt.   Officcn  responsible  for 

Vance  and  paid  over  quarterly.  Cod.  art.  7,  sec.  30 ;  fees,  S  101.^ 
art  21,  eec  8.  Statement  to  accompany  fees  on 

965.  Secretary  of  state.  For  a  copy  of  any  law,  resolution,  record,  or 
other  document,  or  paper  on  file  in  his  office,  fifteen  centa  per  folio. 

For  affixing  certificate  and  seal  of  state,  one  dollar ;  for  affixing  seal  fmd  sig- 
nature without  certificate,  fifty  cents. 
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For  receiving  and  filing  each  oiiginal  or  (certified  copy  of  articles  of  incor- 
poration, lie  shall  charge  and  collect  the  sum  of  twenty-five  cents  on  each  one 
thousand  dollars  of  capital  stock  of  any  company  or  corporation  ;  provided,  that 
in  no  case  shall  the  ag^egate  sum  charged  and  collected  from  any  corporation 
exceed  tw^ty-five  hundred  dollars ;  provided  further,  that  the  same  sums  shall  be 
charged  and  collected  for  rec^ving  and  filing  certified  copies  of  articles  of  incor- 
poration or  of  amendments  increasing  the  capital  stock  of  foreign  corporations 
hereafter  oi^nized  for  the  purpose  of  operating  property  or  carrying  on  busiiiess 
in  this  state. 

For  filing  each  certified  copy  of  an  amendment  to  articles  of  incorporation 
increasing  the  capital  stock  of  any  corporation,  and  issuing  certificate  thereof, 
twenty-five  cents  for  each  one  thousand  dollars  of  increase  of  such  capital  stock. 

For  filing  each  certified  copy  of  other  amendmraits  to  articles  of  incorpora- 
tion, and  issuing  certificate  thereof,  five  dollars. 

For  receiving  and  filing  articles  of  incorporation  and  by-laws  of  foreign  cor- 
porations not  infjlnded  in  the  proviso  to  the  third  subdivision  above,  twenty- 
five  dollars. 

For  issuing  each  certificate  of  incorporation,  five  dollars. 

For  receiving  and  recording  each  official  bond,  two  dollars. 

For  each  commission  ugncKl  by  the  governor,  five  dollars ;  provided.,  that  no 
charge  shall  be  made  for  commissions  for  any  members  of  the  legislature,  or  for 
public  officers  serving  without  oompensation,  or  for  any  officer  of  cities  of  the 
third  claffl,  towns,  precinct  justices  of  the  peace  and  constables,  or  for  pardons. 

For  filing  each  trade  mark,  three  dollars. 

For  filing  notice  of  appointment  of  agent,  five  dollars. 

For  filing  notice  of  removal  of  place  of  business,  five  dollars. 

For  filing  each  annual  statement  of  insurance  company,  twenty-five  doUai-s. 

For  filing  each  annual  tax  statement  of  insurance  company,  tvco  dollars. 

For  issuing  certificate  of  authority  to  each  agent  or  solicitor  of  insurance 
company,  five  dollars. 

For  certificate  of  renewal  of  authority  to  agent  or  solicitor  of  insurance  com- 
pany, two  dollars. 

For  issuing  certificate  of  authority  to  each  insurance  company,  five  dollars. 
For  filing  list  of  authorized  attorneys  for  each  insurance  company,  one 
dollar. 

For  preparing  abstract  of  annual  statement  of  each  insruance  company  and 
certifying  same,  five  dollare. 

For  filing  annual  statement  of  each  building  and  loan  ^sociation,  five 
dollars. 

For  issuing  certified  copy  of  annual  statement  of  building  and  loan  associa- 
tion, two  dolh^. 

For  issuing  certificate  of  authority  to  building  and  loan  association,  three 
dollars. 

For  filing  and  certifying  private  banker's  preliminiuy  statement,  twenty- 
five  dollars. 

For  filing  each  quarterly  statement  of  each  bank  and  issuing  a  certified  copy 
thei'eof ,  five  dollaj«. 

For  receiving  and  filing  an  acceptance  of  the  provisions  of  the  constitution 
on  the  part  of  an  incorporated  company  and  issuing  certificate  thereof,  three 
dollars. 

For  each  warrant  of  arrest  issued  by  the  governor  and  attested  by  the  secre- 
tary of  state  upon  the  requisition  of  any  other  state  or  territory,  ten  dollars. 

For  recording  miscellaneous  records,  papers,  or  other  documents,  twenty 
cents  per  folio. 

For  filing  any  paper  or  document  not  otherwise  provided  for,  one  dollar. 
For  seardiing  records  and  archives  of  the  state,  one  dollar;  provided,  that  no 
member  of  the  l^islature  or  othw  state  or  county  officer  shall  be  charged  for  any 
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search  relative  to  matters  appertaining  to  the  duties  of  his  office  or  for  a  certified 
i-opv  of  any  law  or  resolution  passed  by  the  le^slature  and  relative  to  his  official 
auties.    [C.  L.  §  5455*;  '96.  pp.  173-4*,  338*;  '97,  pp.  19-21. 

066.  State  auditor.  For  a  copy  of  any  paper  filed  or  recoi'dod  in  his 
vSkf,  twenty  cents  per  folio. 

For  affixing  eertificat«.  with  or  without  seal,  one  dollar. 

For  recording  a  pedigree  of  not  to  exceed  one  hundred  words,  one  dollar ;  for 
wh  additional  one  hundred  words  or  fraction  thereof,  twenty -five  cents. 

For  filing  any  paper  not  otherwise  provided  for.  one  dollar. 

For  recording  any  mark  or  brand,  one  dollar,  unless  a  character  is  wantetl 
for  which  there  is  no  type,  in  which  case  the  fee  shall  be  one  dollar  and  fifty  cents. 

For  a  copy  of  any  published  list  of  recorded  marks  and  brands,  twenty-five 
wnts.    [C.  li.  §§  46*.  48*  2145*. 

967.  Clerk  of  supreme  court  For  filing  transcript  on  appeal  in  each 
civil  ease  appealed  to  the  supreme  court,  twelve  dollars,  payable  by  the  appellant, 
in  full  for  all  services  rendered  in  each  cause  up  to  the  remittitur  to  the  court 
below. 

For  filing  petition  for  any  writ,  ten  dollars,  in  full  for  all  services  rendered 
in  each  cause. 

For  certificate  of  admission  as  attorney  and  counselor,  twenty-five  dollars, 
fifteen  dollars  of  which  shall  be  retained  by  the  state  treasurei*  as  a  special  fund 
for  the  benefit  of  the  state  librar}%  and  to  be  expended  by  the  board  of  control. 

For  making  transcripts,  copies  of  papers  or  records,  ten  cents  per  folio. 

For  comparing  any  document  requiring  a  cei*tificate.  five  cents  per  folio. 

For  each  certificate  under  seal,  one  dollar.    ['96,  p.  84*. 

068.  Board  of  land  commissioners.  For  making  each  lease  of  a^- 
cDltural  lands,  one  dollar. 

For  making  each  lease  of  all  other  lands,  including  grazing  lands,  five  dollars. 

For  each  certificate  of  purchase,  two  dollai-s;  for  additioual  certificate  issued 
on  the  same  purchase  to  the  same  part}-,  one  dollar. 

For  copy  of  any  resolution,  record,  or  other  document  or  paper  on  file  in 
office,  fifteen  cents  per  folio ;  for  making  certified  copies  of  papers  or  records,  the 
fame  fees  as  are  changed  hy  the  secretary  of  state  for  like  services.  ['96,  p.  249* ; 
'ST.  p.  72. 

969.  Bank  examiner.  For  examining  into  the  books  and  affairs  of  any 
bulk,  loan,  trust  and  guaranty  association,  building  and  loan  association,  or 
insarance  company,  the  sum  of  fifteen  dollars  per  day ;  provided,  that  in  no  case 
shall  the  fee  for  each  examination  be  less  than  fifteen  dollars  or  more  than  thirty 
dollars.    [C.  L.  §^  2401*,  2465*,  2518*. 

Fee  of  aasistant  to  bank  esaminer,  §  417. 


970.  Goal  mine  inspector.  For  each  inspection  of  any  mine,  ten  dol- 
lars.   ['96,  p.  3.51. 


071.  Collected  in  advance.  Payment  into  treasury.  For  services 
j)erformed  in  their  respective  offices,  the  county  clerk,  the  county  recorder,  the 
fiheriff,  the  county  treasurer,  the  county  auditor,  and  the  countj*  surveyor  shall 
collect  in  advance  for  the  use  and  benefit  of  the  county  the  fees  hereinafter  enu- 
merated under  tl^r  respective  official  titles,  and  shall  pay  the  same  to  the  county 
treMurer  monthly. 

Penftl(7  for  reftaaal  to  perform  serricefl  oa  pay-*  accompany  fees  on  ^yment  to  treuurer.  i  1008. 
Brat  of  fee,  {  1016.  Shall  keep  aeconnt  of  and  Fee*  to  be  paid  over  before  mlary  paid,  {  1014. 
piy  over  fees.  Con.  art.  21,  nee.  S.   Statement  to     Officers  responsible-  for  fees,  g  lOlS. 
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972.  Olerk  of  the  district  court.  For  all  services  perfoimed  hy  him 
in  any  actioD  or  proceeding  (except  a  probate  or  guardianship  proceeding),  up  to 
the  time  of  the  tiial  of  the  cause,  including  the  filing  and  indexing  of  all  papers 
where  the  complaint  does  not  exceed  twenty  folios,  and  including  the  entry,  docket- 
ing, and  indexing  of  judgments  upon  default,  in  actions  arising  upon  contract 
for  the  recovery  of  money  or  damages  only,  five  dollars,  to  be  collected  in  advance 
from  the  party  commencing  the  action ;  provided,  that  in  eases  where  an  injunction 
or  an  attachment  or  a  receiver  is  asked  for,  an  additional  advance  fee  of  two 
dollars  and  fifty  cents  sludl  be  collected.  For  each  additional  folio  over  twenty. 
ten  cents. 

For  all  services  in  an  action  for  divorce  in  which  judgment  is  entered  upon 
default,  five  dollars. 

For  entering  judgment  by  confession,  three  dollars. 
.  For  filing  cross-complaint  or  complaint  in  intervention  and  for  services  per- 
formed thereunder  to  time  of  trial,  two  dollars  and  fifty  cents. 

For  the  trial  of  the  cause  (not  induding  swearing  jury  and  witnesses), 
including  the  entry  of  judgments  or  decrees  and  indexing  judgments,  in  any 
action  or  proceeding  where  the  judgment  or  decree  does  not  exceed  ten  folios,  to 
be  paid  by  the  party  moving  the  same,  two  dollars  and  fifty  cents ;  for  recording 
each  folio  in  excess  of  ten,  ten  cents. 

For  swearing  jurors  and  witnesses,  each,  ten  cents. 

For  entering  and  recording  any  interlocutory  decree,  when  the  said  decree 
does  not  exceed  ten  foli<»,  one  dollar;  for  recording  each  folio  in  excess  of  ten. 

ten  cents. 

For  all  services  after  judgment,  pending  appeal  to  the  supreme  court  (not 
including  the  making  of  copies),  two.  dollars  and  fifty  cents,  to  be  paid  by  the 
party  moving  for  a  new  trial  or  to  set  aside  judgment. 

For  the  dismissal  of  an  appeal  from  a  justice's  court,  where  such  dismissal  is 
entered  on  the  minutes  of  the  court,  two  dollars  and  fifty  cents. 

For  services  performed  up  to  trial  in  an  action  appealed  from  a  justice's  court, 
three  dollars. 

For  the  trial  of  a  case  appealed  from  a  justice's  court,  including  the  entering 
of  judgment,  two  dollars  and  fifty  cents. 

For  filing  and  indexing  papers  on  transfer  of  a  cause  from  the  district  court 
of  another  county,  two  dollars  and  fifty  cents. 

For  transmission  of  files  and  papera  on  the  granting  of  change  of  venae  to 
the  district  court  of  another  county,  exclusive  of  express  chaises  or  postage,  two 
dolUu«  and  fifty  cente. 

For  issuing  a  commission  to  take  testimony,  seventy-five  cents. 

For  filing  notice  and  undertaking  on  appeal  to  the  supreme  coui't,  one  doIUu'. 

For  services  performed  in  proceedings  to  perpetuate  testimony,  one  dollar. 

For  services  performed  in  an  adoption  case,  five  dollars. 

For  certificate  of  dismissal  of  appeal,  when  prepared  by  the  clerk,  two  dol- 
lars and  Mty  cents;,  and  when  prepared  aud  furnished  by  the  attorney,  one 
dollar. 

For  certifying  transcript  on  appeal  and  exemplification  of  record,  two  cent's 
for  each  folio. 

For  filing  abstract  of  judgment  from  a  justice's  courts  including  docketing 
the  same  and  issning  execution  thereon,  one  dollar  and  fifty  cents. 

For  satisfying  judgment  when  entry  is  made  on  the  margin  of  the  record 
book  by  the  attorney  or  judgment  cretlitor,  twenty-five  cents. 

For  filing  any  paper  in  any  case,  after  judgment,  not  otherwise  provided  for. 
twenty-five  cents. 

For  taking  and  certifying  depositions,  for  each  folio  twenty  cents,  besides 
four  dollars  for  each  day's  attendance. 

For  declaration  of  intention  to  become  a  citizen  of  the  United  States,  twt> 
dollars. 
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For  final  citizenship  certificates,  thi'ee  dollars. 

For  filing  papers  and  issiiing  letters  testamentary,  or  of  administration,  guard- 
iaoship.  or  special  admistration,  in  any  one  case,  two  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case,  in  whicli 
the  %-alue  of  the  estate  does  not  exceed  tiventy-five  hundred  dollars,  ten  dollars. 

For  services  np  to  and  including  the  final  settlement  of  the  case  in  which  the 
^'slue  of  the  estate  exceeds  twenty-five  hundred  dollars,  and  does  not  exceed  five 
thoufiand  dollara,  except  as  hereinafter  provided,  twenty  dollarft. 

For  services  np  to  and  including  the  final  settlement  of  the  case  in  which 
the  value  of  the  estate  exceeds  five  thousand  dollars  and  does  not  exceed  ten 
thousand  dollars,  except  as  hereinafter  provided,  thii-ty-five  dollars. 

For  ser\'ice8  up  to  and  including  ihe  final  settlement  of  the  case,  in  which 
the  value  of  the  estate  exceeds  ^n  thousand  dollars  and  docs  not  exceed  twenty 
thousand  dollars,  except  as  hereinafter  provided,  fifty  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case  in  which  the 
value  of  tiie  estate  exceeds  twenty  thousand  dollars  and  does  not  exceed  fifty 
tiMuaand  dolliu-B,  except  as  hereinafter  provided,  seventy-five  dollars;  and  in 
cases  where  the  value  of  the  estate  exceeds  fifty  thousand  dollara,  the  clerk  shall 
receive  two  dollars  additional  fees  for  each  one  thousand  dollars*  valuation. 

The  valuation  herein  mentioned  shall  be  ascertained  from  the  inventory  filed, 
and  the  fees  herein  provided  shall  be  collected  at  the  time  of  filing  sudi  inven- 
tory. 

For  recording  any  order  or  paper  required  by  law  to  be  recorded  in  the  estate 
There  the  number  of  folios  exceeds  ten.  for  each  folio  exceeding  ten,  three  cents. 

For  all  other  services  not  herein  enumerated,,  a  reasonable  compensation,  to 
be  fixed  by  the  judge  of  the  district  court. 

Olerk  of  the  district  court  and  county  clerk.  For  administering 
and  certifying  oaths,  except  oaths  administei'ed  at  the  trial  of  any  cause,  twenty- 
five  cents. 

For  making  copies  of  papers,  records,  and  files  in  his  office,  ten  cents  per 
folio,  and  for  each  certificate  thereto,  twenty-five  cents. « 

For  recording  papers  or  documents  other  than  those  provided  for,  per  folio^ 

ten  cente. 

For  taking  justification  of  sureties,  each  surety  twenty-five  cents;  and  for 
taking  and  filing  tiestimony  thereon,  twenty  cents  per  folio. 

For  searching  the  files  and  records,  one  dollar  per  hour. 

For  teking  and  certifying  acknowledgments,  fifty  cents  for  one  name;  for 
each  additional  name,  twenty-five  <!ents. 

For  certifjang  to  the  official  character  of  any  official  person,  one  dollar. 

For  certifying  to  the  official  character  of  a  notary  public  or  a  justice  of  the 
peace,  fifty  cents. 

County  clerk.  Foi-  receiving  and  forwarding  to  the  state  recorder  of  marks 
and  brands  any  application  for  a  recoi-ded  mark  or  brand,  fifty  cents. 

For  filing  and  indexing  articles  of  incorporation,  two  dollars  and  fifty  cents. 

For  filing  and  indexing  articles  of  incorporation  of  corporations  not  formed  for 
pecuniarj'  profit,  one  dollar. 

For  fnmishing  certified  copy  of  articles  of  inoorporation  of  corporations  not 
formed  for  pecuni&ry  profit,  two  dollars. 

For  filling  and  appi-ovuig  bonds  of  officers  of  corporations,  fifty  cents. 

For  recording  articles  of  incorporation,  twenty  cents  per  folio. 

For  filing  and  xegistering  dental  certificates,  one  dollar. 

For  fihng  and  indexing  certificate  of  copartnership,  one  dollar. 

For  issuing  and  recording  marriage  license,  two  dollars  and  fifty  cents. 

For  filing  any  bond  or  other  instrument  required  by  law  to  be  filed  in  his 
office,  other  than  the  bond  of  a  public  officer  or  one  pertaining  to  a  case  in  court, 
fiffy  cents. 
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For  sealing  veights  and  measures,  as  follows : 

For  each  examination,  testing,  sealing,  and  certifying  as  i-equii-ed  from  the 
owner  of  the  same,  to  wit : 

For  any  steelyards,  beam,  ground,  floor,  platform,  counter,  or  other  scries, 
by  which  may  be  weighed  not  exceeding  one  hundred  pounds,  seventy-five  cents. 

For  any  such  instrument  by  which  may  be  weighed  over  one  hundred  pounds 
and  less  than  six  hundred  pounds,  one  dollar. 

Over  six  hundred  pounds,  one  dollar  and  fifty  cents. 

For  any  nests  or  sets  of  measures,  seventy-five  cents. 

For  any  yardstick,  dry,  or  liquid  measxire,  twenty-five  cents. 

And  the  weights  attached  to  any  scales  shall,  as  to  the  compensation  of  the 
sealer  of  weights  and  measures,  be  considered  as  part  of  the  scales;  provided, 
that  where  any  such  weights,  measures,  or  instruments,  upon  subsequent  exam- 
ination, be  found  correct  and  shall  not  require  to  be  stamped  a  second  time,  the 
aforesaid  sealer  of  weights  and  measures  shall  not  receive  more  tiian  one-half 
the  compensation  provided  for. 

The  sealer  of  weights  imd  measures  shall  examine  and  t-est  any  of  the  before- 
mentioned  instruments  for  weighing  or  measuring,  on  application  by  any  perscm 
who  shall  tender  him  the  fee  which  he  is  hereinbefore  authorized  to  receive,  and 
he  shall,  in  every  case  where  he  may  employ  labor  or  material  in  making  accurate 
weights  or  measures,  be  entitled  to  extra  compensation  therefor,  and  to  retain 
the  article  upon  which  such  labor  or  material  has  been  employed,  until  such 
compensation  be  paid.    [C.  L.  §§  6441,  5450*;  '96,  pp.  559-62*. 

An  intruder  into  a  public  office,  the  reaAonable  state  treasui?  all  fees  collected  by  him  in  ciTil 

value  of  whoso  services  has  equaled  the  fees  and  oriminal  cases,  except  probate  fees,  ftom  and 

received,  has  no  right  to  retain  any  part  of  such  after  January  4,  1806,  and  bis  failure  to  pay  the 

fees  from  the  -  rightful   claimant.     Wenner  v.  same  after  an  account  stated  and  demand  made 

Smith,  4  U.  238;  9  P.  263.    The  federal  fee  bill  is  entitles  the  state  to  collect  25  per  cent  damages 

not  applicable  to  casea  in  the  territorial  courts  in  and  interest  at  the  rate  of  10  per  o:nt.  Payment 

which  the  United  States  is  not  a  party.   U.  S.  v.  intu  the  county  treamiry  la  not  a  snfflclent  release. 

HoMillan,  10  U.  184;  37  P.  868.   Reversed,  165  U.  State,  ex  tel.  RichardB,  v.  Stanton.  —  U.  — ;  46  P. 

S.  504.   Under  ehapter  16  of  the  laws  of  1896,  it  1109. 
was  the  dnty  of  the  county  derk  to  pay  into  the 

973.  Oounty  recorder.  For  recording  any  instrument,  paper,  or  notice, 
other  than  bonds  of  public  officers,  not  otherwise  pro^nded  for,  for  the  first  folio 
fifty  cents,  to  include  the  necessaiy  filing,  indexing,  and  absti'acting  and  for  each 
additional  folio  up  to  and  including  in  any  such  document  ten  folios,  per  folio 
twenty  cents,  and  for  each  folio  in  excess  of  ten,  per  folio  ten  cents;  provided, 
however,  that  where  any  instrument,  paper,  or  notice  contains  more  than  one 
description,  an  additional  fee  of  ten  cents  for  each  of  such  additional  description 
shall  be  collected.  In  any  instrument  in  which  a  right  of  way  is  described, 
which  is  connected  with  or  is  appurtenuit  to  any  tract  of  land  described  in  such 
instrument,  the  description  of  such  right  of  way  shall  not  constitute  a  separate 
description ;  provided  further,  that  where  such  instrument  contains  more  than  two 
names  each  for  either  first  or  second  party,  or  plaintiffs  or  defendants,  for  each 
additional  name,  ten  cents. 

For  copies  of  any  record  or  paper,  ten  cents  per  folio. 

For  each  certificate  under  seal,  fifty  cents. 

For  filing  any  instrument  and  making  the  necessary  entries  thereon,  or  on 
the  original  to  which  it  refers,  unless  otherwise  specially  provided  for,  twentj'- 
five  cents;  except  where  such  instrument  contains  more  than  one  description,  in 
which  case  an  additional  fee  of  ten  cents  for  each  of  such  other  descriptions  shall 
be  collecte<l ;  or  where  such  instruments  contain  more  than  two  names  each,  for 
either  first  or  second  parties,  or  plaintiffs  or  defendants,  for  eadi  addition^ 
name,  ten  cents. 

For  each  entry  of  certificate  of  discharge  of  mortgage,  deed  of  trust,  or  other 
instrument  in  the  book  kept  for  that  purpose,  and  making  the  necessary  refer- 
ence on  the  i-eoord  of  the  original  instrument,  fifty  cents. 

For  searching  records  or  files  in  his  office,  one  dollar  per  hour. 
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For  recording  any  plat'  or  map  of  a  subdivision  into  lots  and  blocks,  fifteen 
cents  for  each  lot,  and  twenty-five  cents  for  each  folio  of  figures,  letters,  and 
(*baractra8. 

For  recording  any  other  plat  or  map,  ten  cents  for  each  coarse  or  line,  and 
twenty-five  cents  for  each  folio. 

For  taking  and  certdfyiug  acknowledgments,  including  seal,  fifty  cents  for 
une  name;  eadi  additional  name,  twenty-five  cents. 

For  certificate  attached  to  abstract  of  titie,  Revent^-five  cents. 

For  each  entry  in  an  abstract  of  title,  not  including  entries  on  mai^n  of 
record,  fifty  cents. 

For  entry  in  abstract  of  satisfaction  oi:  release  of  mortgage,  trust  deed,  or 
other  lien,  made  <»i  margin  of  record,  ten  cents. 
For  recording  medi^  certificates,  one  dollar. 

For  all  other  services  not  herein  enumerated,  a  reasonable  compenaation. 


For  reeordinff  notice  of  location  of  mining  claim,  { 1486. 

074.    Sheriff.    For  serving  a  summons,  or  summons  and  complaint,  or  ajiy 


For  taking  bond  or  undertaking  in  any  case  in  which  he  is  authorized  to  take 
the  same,  including  justification,  seventy-five  cents. 

For  copy  of  any  writ,  prooesa,  w  other  papa*,  when  demanded  or  required  by 
law,  for  ea^  folio,  twenty  cents. 

For  each  service  of  any  notice,  rule,  or  ordco-,  fifty  cents. 

For  serving  a  subpcena,  for  each  witness  summoned,  fifty  cents. 

For  serving  an  attachment  on  property,  or  levying  an  execution,  or  executing 
an  order  of  arrest,  or  an  order  for  the  delivery  of  personal  property,  including 
o^ies  when  faiiiishod  by  plaintiff,  two  dollars;  but  no  traveling  fees  shall  be 
^owed  on  such  attachment,  order  of  arrest,  or  order  for  the  delivery  of  personal 
property,  when  the  same  accompanies  tiie  summons  in  the  suit,  and  may  be 
executed  at  the  time  of  the  s^vice  of  the  summons,  except  for  the  distance 
actaaHy  traveled  beyond  that  required  to  serve  the  summons.  He  shall  collect 
such  further  amount  for  his  trouble  and  expense,  in  taking  and  keeping  posses- 
don  of  and  preserving  property  under  attachment  or  executi<m  or  otiier  process, 
u  Ibe  coart  shall  order;  provided,  that  no  more  than  four  dollars  pa*  diem  ^lall 
be  allowed  to  a  keeper. 

For  advertising  property  for  sale  on  execution,  or  any  judgment,  or  order  of 
aale,  exclusive  of  the  cost  of  publication,  one  dollar.  The  fees  herein  allowed  for 
the  levy  of  an  execution  and  for  advertising  shall  be  collected  from  the  judgment 
d^itor  'by  virtiie  of  such  execution,  in  the  same  manner  as  the  sum  th^^n 
directed  to  be  made. 

For  drawing  and  executing  a  sheriff's  deed,  inclusive  of  acknowledgment, 
two  dollars,  to  be  paid  by  the  grantee. 

For  serving  a  writ  of  possession  or  restitution,  or  putting  any  person  entitied 
is  possession  of  premises,  and  removing  occupant,  five  dollars. 

For  holding  each  trial  of  right  of  property,  to  include  all  services  in  the 
matter,  except  mileage,  ten  dollars. 

For  traveling,  to  be  computed  in  all  cases  from  the  courthouse,  to  serve  any 
Bonunons,  or  summons  and  complaint,  or  any  other  process  by  which  action  or 
proceeding  is  commenced,  or  to  serve  any  notice,  rule,  order,  subpcena,  venire, 
or  attachment  on  property,  or  to  levy  an  execution,  or  execute  an  order  of  sale  or 
of  aireet,  or  order  for  the  delivery  of  personal  property,  or  writ  of  possession 
or  restitution,  or  to  hold  trial  of  rights  of  property,  for  each  mile  necessarily 
traveled,  in  going  only,  trventy  cents. 

For  taking  a  prisoner  in  civil  cases  from  prison  Iwfore  a  court  or  magistrate, 
for  each  mile  necessarily  traveled,  in  going  only,  twenty  cents. 


[C.  L.  §  5442*;  '96,  pp.  562-3*. 


Digitized  by 


296 


FEES— OF  FBECINCT  OFFICERS. 


For  taking  a  prisoner  from  the  place  of  an-est  to  prison,  in  civil  ca»et!,  or 
before  a  court  or  magistrate,  for  each  mile  necessarily  traveled,  in  going  only, 
twenty  cents ;  for  each  additional  prisoner  taken  at  the  same  time,  five  cents  per 
mile ;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served  in  the 
same  suit  or  proceeding,  at  the  same  time  and  in  the  same  direction,  one  mileage 
only  shall  be  charged ;  and  provided  also,  that  in  serving  a  subpcena.  when  two  or 
more  witnesses  live  in  the  same  direction,  traveling  fees  shall  be  charged  only 
for  the  most  distant;  and  provided  further,  tliat  only  one  mileage  per  day  shall 
be  chai-ged  for  taking  a  prisoner  from  prison  before  a  court  or  magistrate. 

For  delivering  an  insane  person  at  the  asylum,  when  payable  by  private 
individuals,  twenty  cents  per  mile,  one  way,  for  the  distance  from  the  county 
seat  of  his  county  to  the  tisylum ;  and  for  every  additional  insane  person  taken 
at  the  same  time,  five  cents  per  mile.  If  the  sherifiE  shall  require  aBsistanoe, 
the  actual  and  necessaiy  cost  tiiereof  shall  be  added. 

For  receiving  and  paying  over  money  on  execution  or  other  process  as  fol- 
lows :  If  the  amount  collected  does  not  exceed  one  hundred  dollars,  three  per 
cent  thereon ;  if  the  amount  exceeds  one  hundred  dollars  and  is  less  than  tvo 
hundred  dollars,  two  per  cent  on  the  entire  amount  collected ;  if  the  amount 
exceeds  three  hundred  dollars  and  is  less  than  one  thousand  dollars,  one  and  onc- 
,  \  lialf  per  cent  on  the  entire  amount  collected ;  if  the  amount  exceeds  one  thousand 

■  ■  dollars,  thi-ee-fourths  of  one  per  t^ent  on  the  entire  amount  collected. 

^  For  commissions,  for  receiving  and  paying  over  money  on  process  without 

levy,  or  when  lands  or  goods  levied  on  are  not  sold,  on  the  fii-st  five  hundred  dol- 
lars, one  and  one-half  per  cent ;  and  on  sums  over  five  hundred  doUfu^  and  not 
exceeding  one  thousand  dollars,  one  per  cent ;  and  on  all  sums  over  one  thousand 
dollars,  one-hall  of  one  per  cent. 

For  executing  in  duplicate  a  certificate  of  sale,  exclusive  of  filing  same,  fme 
dollar.    [C.  L.  §  5443*;  '96,  pp.  563-5*. 

Under  statute  flzing  the  nlicriff's  commission  for  and  no  mon^  in  fact  ^uM^i  the  sbcrilF  Is  not  entt 

"receiving  and  paying  over  mouey  on  execntion,"  tied  to  conuniaiion,    Pcery  t.  Wright,  13  U.  480; 

where  the  plaintiff  bid  in  the  pnqierty  and  directed  45  P.  46. 
amount  of  hig  bid  to  be  credited  on  the  exe<^utiou, 

975.  Oounty  treaBurer.  For  eaxAx  certificate  of  tax  sale,  in  full  for  all 
sen'iceB  in  the  mal^r,  two  dollars. 

For  publishing  the  name  and  the  amount  of  taxes  due  from  each  delii^uent, 

twenty-five  cents. 

For  issuing  certificate  of  redemption  from  tax  sale,  fifty  cents. 

For  seizing  or  gelling  personal  property  for  taxes,  three  dollare  and  i-easonar 
ble  expenses  for  necessarj-  travel,  seizing,  lia-ndling,  keeping,  or  caring  for  sny 
property  so  seized  or  sold.    [*96,  pp.  455-7*. 

976.  Oounty  auditor.  For  each  tax  deed  issued,  forthefiratdeHcriptitm 
of  property,  including  acknowledgment,  two  dollars. 

For  each  assignment  of  certificate  of  tax  sale  owned  by  the  count)-,  two 
dollars  ;  for  each  additional  description  of  property,  one  dollar.    ['96,  p.  457*. 

977.  Oounty  surveyor.  For  making  any  survey,  j>er  day,  seven  dollare. 
For  copies  and  certificates,  per  folio,  twenty  cents. 

For  eacli  chainman  or  marker,  if  furnished  by  the  surveyor,  three  dollars. 
[C.  Jj.  i  6449*. 


Chapter  3. 

FEES  OF  PRECINCT  OFFICERS. 

978.   Justice  of  the  peace.   Every  justice  of  the  jieace  may  for  his  own 
use  collect  the  following  fees,  and  no  other : 
For  holding  inquest,  per  day,  three  dollars. 
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For  each  mUe  neceasarily  traveled  in  going  to  place  of  inquest,  one  way  ouly, 
fifteen  cents. 

For  docketiiig  each  caee,  twenty-five  cents. 

For  iasning  Bummons,  for  one  person,  fifty  cents  ;  for  each  additional  person 
&«aed  therein,  twenty-five  cents. 

For  each  copy  of  any  writ  or  process,  induding  certificate,  twenty-five  cents. 

For  issuing  writ  of  attachment  or  arrest,  or  for  the  deliveiy  of  property,  or 
my  other  writ,  fifty  cents. 

For  issuing  subpoena,  including  all  witneaees  required,  twenty-five  cents. 

For  each  venire,  fifty  cents. 

For  each  execution  or  order  of  sale,  fifty  cents. 

For  hearing  any  motion  or  demurrer,  for  each  hour  or  fraction  tiiereof ,  fifty 

COltB. 

For  entering  final  judgment,  fifty  cents. 

For  each  dismissal  or  continuance,  twenty-five  cents. 

For  each  certificate,  twenty-five  cents. 

For  copy  of  any  judgment,  order,  docket  entry,  or  paper  on  file,  for  each 
folio,  ten  cents. 

For  swearing  the  jury,  twfflity-five  cents. 
For  taking  depositionB,  per  folio,  ten  cents. 
For  filing  each  paper,  ten  cents. 

For  t^ing  and  approving  any  bond  or  undertaking,  including  justification 
of  sureties,  fifty  cents. 

For  admhiistering  oath  or  affirmation  to  other  than  witnesses,  twenty-five 
cents. 

For  swearing  each  witness,  ten  cents. 
For  entering  satisfaction  of  judgment,  twenty-five  cents. 
For  issuing  commission  to  take  testimony,  fifty  cents. 
For  preparing  fuid  certifying  transcript  on  appeal  and  transmitting  papers, 
one  dollar. 

For  all  charges  for  making  up  and  transmitting  papers  on  change  of  venne, 
(Hie  dollar. 

For  entering  cause  without  process,  fifty  cents. 

For  entering  judgment  by  confession,  one  dollar. 

For  each  warrant  of  arrest  or  search  warrant,  fifty  cents. 

For  each  commitment  to  jail,  fifty  cents. 

For  taking  rec<^mzanoe  or  bi^l,  fifty  cents. 

For  entering  judgment  for  fine  or  otJier  punishment,  fifly  cents. 

For  order  of  discharge  to  jailer,  twen^-five  cents. 

For  solemnizing  marriage,  two  dol]fu«  and  fifty  cents. 

In  actions  for  damages  caused  by  trespassing  animals,  the  fees  shall  be  but 
one-half  of  the  amounts  collected  in  other  civil  cases. 

For  hearing  testimony  or  argument  on  the  trial  of  a  civil  or  criminal  cane  or 
proceeding,  per  day,  three  dollars;  provided,  that  in  default  cases,  the  fee  shall 
be  two  dollars  for  all  8ervi(^  up  to  and  induding  the  entry  of  judgment;  aitd 
provided  further,  that  where  pi-oceedings  in  any  case  occupy  portions  of  more  than 
one  day,  not  more  than  one  per  diem  compensation  shall  be  charged  unless  the 
total  number  of  hours  occupied  in  the  trial  or  hearing  shall  exceed  six  hours,  in 
which  case  six  hours  shall  be  ret^oned  as  a  day  for  the  purpose  of  fixing  per  diem 
compensation. 

For  issuing  warrant  of  appraisement,  under  lien  law,  fifty  cents. 
For  recording  appraisement  or  sale  bill,  under  lien  law,  per  folio,  twenty 
wnte.    [C.  L.  §  5446*;  '96,  pp.  565*,  583;  '97,  pp.  261-3. 
Fmi  to  he  in  fliU  eompenmtioii.  Con.  art.  31,  nee.  2.   JUBtiee  must  demand  feen  in  advance,  g  1033. 

979.  Justices'  fees  in  criminal  cases,  etc.  Certification  by  attor- 
ney.  Accounts  against  the  county  for  fees  of  justices  of  the  peace  for  services  in 
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oriminal  cases  aud  for  holding  inquests  shall  be  certified  as  correct  by  the  connt3'' 
attorney  and  shall  be  presented  to  the  auditor;  provided,  that  the  board  of 

county  commissionern  may  reject  bills  in  all  cases  or  proceedings  in  which  the 
county  attorney  has  not  in  writing  authorized  the  issuance  of  a  waiTant  of 
arrest  or  the  holding  of  an  inquest.    ['96,  p.  566;  '97,  p.  263. 

980.  Justices  of  the  peace  cannot  take  acknowledgments.  Jub- 
tices  of  the  peace  are  prohibited  from  taking  acknowledgmenfcj  of  deeds  or  other 
instruments  required  by  law  to  be  recorded.    ['96,  p.  565 ;  '97,  p.  263. 

981.  Constable.  Constables  may  for  their  own  use  collect  the  following 
fees,  and  no  other: 

For  serving  summons,  for  first  part}'  served,  one  dollar;  for  each  additioual 
defendant  served,  fifty  cents. 

For  each  copy  of  summons  for  service,  when  made  by  him,  twenty-five 
cents. 

For  levying  ■writ  of  attachment  or  of  execution,  or  for  executing  order  of 
arrest  or  order  for  the  delivery  of  personal  property,  two  dollars. 

For  keeping  personal  property,  snch  sum  as  the  court  may  order ;  but  not 
more  than  thi'ee  dollars  per  day  shall  be  allowed  for  a  keeper  when  necessarily 
employed. 

For  taking  bond  or  undertaking,  including  justification,  fifty  cents. 

For  copies  of  writs  and  other  papers,  except  summons,  complaints,  or  sub- 
poenas, per  folio,  ten  cents ;  provided,  that  when  correct  copies  are  f ui-nished  to 
him  for  use,  no  charge  shall  be  made  for  such  copies.  , 

For  serving  any  writ,  notice,  or  order,  except  a  subpoena,  for  the  firat  per- 
son, one  dollar;  for  each  subsequent  person,  fifty  cents. 

For  writing  and  posting  notices  of  sale  of  propeiiy,  one  dollar. 

For  furnishing  notice  for  publication,  twenty-five  cents. 

For  serving  subpoenas,  each  witness,  twenty-five  cents. 

For  collecting  money  on  execution,  three  per  cent. 

For  executing  and  delivering  certificate  of  sale,  fifty  cents. 

For  executing  and  delivering  constable's  deed,  two  dollars. 

For  each  mile  necessarily  traveled  in  the  service  of  any  writ,  order,  or  paper, 
except  a  warrant  of  arrest,  in  going  only,  fifteen  cents. 

For  each  mile  traveled  in  executing  a  warrant  of  arrest,  both  in  going  to  and 
returning  from  place  of  arrest,  fifteen  cents ;  provided,  that  in  serving  any  process 
in  any  criminal  case,  the  constable  shall  not  be  entitled  to  mileage  for  distance 
traveled  outside  his  own  precinct  except  such  service  be  authorized  in  writing  by 
the  county  attorney ;  and  pr<mded  f  urther,  that  when  traveling  in  the  performance 
of  two  or  more  services  at  the  same  time,  including  the  service  of  civil  process  or 
criminal  warrants,  or  transportation  of  persons  charged  or  convicted  of  a  criminal 
offense,  but  one  mileage  shall  be  charged. 

For  arresting  prisoner  and  bringing  him  into  court,  two  dollars. 

For  summoning  a  jury,  one  dollar. 

When,  in  the  cases  prescribetl  by  law,  he  shall  perform  the  duties  of  sheriff, 
he  shall  be  entitled  to  collect  the  same  fees  that  the  sheriff  would  have  been 
entitled  to  collect  for  such  services.    [C.  L.  §  5444*;  '96,  pp.  565-6*. 

Fees  to  be  in  full  compenHation,  tlon.  art.  21,  sec.  2.  When  constable  performs  alicriff 's  duty,  2§  507. 
596. 

982.  Id.  As  poundkeeper.  The  constable  may  collect  for  his  own  use 
as  poundkeeper  the  following  fees : 

For  taking  into  his  possession  any  animal,  or  animals  if  found  tc^ther,  fifty 
cents. 

For  driving  such  animal  or  animals,  ea(^  mile,  ten  cents. 

For  traveling  in  ddivering  copy  of  certificate  of  ^praisem^it,  ten  cents  a 

mile,  one  way,  for  ten  miles,  and  five  cents  for  each  mile  thereafter. 
For  advertising,  including  posting  and  mailing  notices,  one  dollar. 
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For  each  bill  of  sale,  including  filing  copy  with  the  clerk,  fifty  cents ;  pro- 
rided.  that  all  animals  sold  to  one  person  shall  be  included  in  one  bill  of  sale. 

For  branding,  twenty-five  cents  lor  the  first,  and  ten  cents  for  each  additional 
flnimal. 

For  selling  animals,  five  per  cent  of  the  amount  of  the  sale. 

For  keeping  animals,  a  reasonable  sum,  to  be  determined  by  market  price 
of  forage  and  pasturage  at  <^e  time  and  place  where  ^e  animals  are  kept.  ['96, 
pp.  587-8*. 

983.  Constables'  fees  in  criminal  cases.  Oertification  by  county 
attorney.  Accounts  against  the  county  filed  by  constables  for  services  in  crimi- 
nal cases  shall  be  certified  as  correct  by  the  county  attorney,  and  ^lall  be  presented 
to  &e  auditor;  provided,  that  the  board  of  county  commissioners  may  reject  such 
bills  in  all  cases  or  proceedings  in  which  the  county  attorney  has  not  in  writing, 
authorized  the  issuance  of  the  warrant  of  arrest.    ['96,  p.  566. 


Chapter  4. 

FEES  OF  NOTARY  PUBLIC,  ETC. 

964.  Notary  public.  Every  notary  public  may  collect  for  his  own  ua& 
the  following  fees : 

For  protesting  the  non-payment  of  a  promissory  note  or  non-payment  or  non- 
acceptance  of  a  bill  of  exchange,  draft,  or  check,  one  dollar. 

For  drawing  and  serving  each  notice  of  non-payment  of  a  promissory  note, 
or  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  order,  draft,  or  check, 
thirty-five  cents. 

For  recording  everj''  protest,  fifty  cents. 

For  drawing  an  afiidavit,  deposition,  or  other  paper,  for  which  provision  is 
not  herein  made,  for  first  folio,  fif^ cents;  for  each  subsequent  folio,  fifteen  cents. 

For  taking  an  acknowledgment  or  proof  of  a  deed  or  other  instrument,  to 
include  the  seal  and  wTiting  of  the  certificate,  for  the  first  EOgnature,  fifty  cents ; 
for  each  additional  signature,  twenty-five  cents. 

For  administering  an  oath  or  affirmation,  twenty-five  cents. 

For  every  certificate,  to  include  writing  the  same  and  the  seal,  fifty  cents. 
[C.  L.  §  5440*. 
F«n  to  be  in  ftiU  compeiuation.  Con.  art.  SI,  sec.  2. 

985.  Oommissioner  of  deeds.  Every  commissioner  of  deeds  may  col- 
lect for  his  ovm  use  the  same  fees  as  those  provided  for  a  notary  public. 

986.  Oourt  stenographer.  For  services  performed  by  him,  every  court 
Rteni^rrapher  may  collect  for  his  own  use  such  sums,  not  to  exceed  the  fees  herein 
provided,  as  the  district  judge  shall  stipulate  by  contract. 

For  reporting  pro(%edlngs  in  court,  eight  dollars  per  day. 

For  transcribing  at  len^k,  eight  cenfs  per  folio. 

For  transcribing  in  narrative  form,  ten  cents  per  folio. 

For  additional  copies,  not  exceeding  two,  to  the  same  pai-ty,  two  cents  per 
foUo.     [C.  L.  §  3099*;  '90,  p.  103*;  '92,  p.  88*;  '94,  p.  141*;  '96,  pp.  230-1*. 
CoQTt  Hteoographcrs,  duties  and  compensation,      723,  727. 

987.  Orier.  Every  crier  appointed  by  virtue  of  the  provisions  of  the  lien 
law  may  collect  for  his  own  nse  the  following  fee : 

For  crjdng  sale,  per  day,  two  dollars.    ['90,  p.  87*. 

988.  Appraiser  of  damage  by  animals.  Every  appraiser  of  damages 
done  by  estrays  or  trespassing  animals  may  collect  for  his  own  use  the  following 
fees: 

For  each  mile  necessarily  traveled  to  place  of  trespass,  one  way,  ten  cents. 
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For  time  employed  in  making  appnuaemrait,  per  hour,  tw^ty  cents.  There 
shall  be  no  charge  for  making  certificate  of  appraisement.    ['96,  p.  588*. 

989.  Persons  distraining  animals.  A  person  distraining  animals  for 
trespass  may  collect  for  his  own  use  for  delivering  certificate  of  appraisement  to 
the  owner  of  the  animals : 

For  first  ten  miles  necessarily  traveled,  ten  cents;  each  additional  mile,  five 
cents.    Mileage  shall  be  chaiged  in  going  only.    [*96,  p.  584*. 

990.  Mining  recorder.  Every  mining  recorder  shall  be  allowed  tlie  same 
fees  for  recording  imd  making  copies  of  any  record  in  his  custody  as  may  be 
allowed  by  the  by-laws  of  the  mining  district  in  which  the  same  is  recorded  or 
said  copies  are  made ;  or  if  not  provided  for,  snch  feea  as  are  allowed  by  law  to 
county  recorders  for  similar  services.  [C.  L.  §  2796* ;  '92,  p.  15* ;  see  '97, 
pp.  57-60. 

Where  tli©  by-UwB  of  a  milling  diBtrict  fix  thf-  that  allowed  by  territorial  atatate,  the  latter  must 
fees  to  be  allowed  miDing  recorders  different  from     govern.   People  t.  Monk,  6  U.  3fi ;  28  P.  1115. 


991.  Jurors  in  district  court,  per  diem  and  mileage.  Grand 

jurors  and  trial  jurors  in  the  district  court,  shall  receive  two  dollars  per  day  for 

each  day's  attendimce,  and  twenty  cents  per  mile,  one  way,  for  the  distance 

necessarily  traveled  in  attending  coui*t.    A  juror  who  is  excused  upon  his  own 

motion  on  the  first  day  of  his  att^dance  in  obedience  to  notice  shall  not  receive 

per  diem  or  mileage.    ['96,  pp.  566-7*. 

A  law  of  the  territory,  approved  March  8,  1888,  at  the  time  the  aervloe  was  rendered.   People,  ex 

fixingthefees  for  jurors  and  witnesses,  should  be  xel.  Haller, t. ClSQrton, 5 U. 608 ;  1BP.028.  People, 

given  a  proepective  and  not  a  retrospective  effect,  ex  rel.  Kelsey,  v.  Pyper,  6  C.  160 ;  81  P.  728. 
and  the  fees  allowed  should  be  those  fixed  by  law 

992.  Jurors  and  witnesses  to  report  daily.  Every  witness  in  a 
criminal  case  subpoenaed  for  the  state,  or  for  a  defendant  by  the  order  of  the 
court  at  the  expense  of  the  state,  and  every  juror,  whether  grand  or  petit,  shall, 
unless  temporarily  excused,  in  person  report  daily  to  the  clerk  his  attendance  at 
court  from  the  time  of  his  appearance  to  the  date  of  his  discharge,  and  no  per 
diem  shall  be  allowed  for  any  day  upon  which  attendance  is  not  so  report«d. 


993.  Statement  of  foreman  of  grand  jury.    Whenever  a  grand 

juror  or  a  witness  for  the  state  before  the  grand  jury  is  finally  discharged,  the 
foreman  of  the  grand  jury  shall  furnish  to  the  clerk  of  the  district  court  a  state- 
ment containing  the  information  necessary  for  the  clerk  to  make  the  juror's  or 
witness'  certificate.    ['94,  p.  140*. 

994.  Witness  in  district  court,  per  diem  and  mileage.  Every 
witness  legally  required  to  attend  upon  the  district  court  or  a  grand  jury  is 
entitled  to  one  dollar  and  fifty  cents  for  each  day's  attendance,  and  twenty  cents 

for  each  mile  actually  and  necessarily  traveled,  in  going  only.     ['96,  pp.  566—7. 

995.  Clerk's  attendance  roll.  It  shall  be  the  duty  of  the  clerk  of 
the  district  court  to  keep  an  attendaaice  roll,  in  which  shaU  be  entered  tiie  name 
of  each  witness  subpoenaed  for  the  prosecution  in  criminal  cases,  the  name  of 
each  witness  subpcenaed  for  the  defendant  at  the  expense  of  the  state' under  order 
of  the  court,  l^e  name  of  each  juror,  where  each  witness  or  juror  was  subpoenaed 
or  summoned,  the  date  of  appearance,  the  date  of  discharge,  the  number  of  dayB' 
attendance  with  the  dates  thereof,  the  place  of  residence  of  the  witness  or  juror, 
and  the  number  of  miles  necessarily  traveled  by  said  witness  or  juror  from  the 
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place  of  his  residence  to  the  place  of  holding  court ;  and  if  a  juror,  the  number 
of  days  of  service  iu  the  trial  of  civil  actions  and  the  number  of  days  of  service 
in  the  trial  of  criminal  actione,  or  the  number  of  days'  service  as  a  grand  juror, 
as  the  case  may  be.    ['94,  pp.  139-40=<'. 

996.  Jurora  and  witnesses*  cerfcifloates.  Whenever  a  grand  juror  or 
a  jnror  engaged  in  the  trial  of  criminal  cases  in  the  district  court,  or  a  witness 
su^KBnaed  on  behalf  of  the  state,  or  on  behalf  of  the  defendant  at  the  expense  of 
the  state,  in  a  criminal  case,  shall  be  dischai^ed,  the  clerk  of  the  district  court 
shall  issue  to  him  under  seal  a  numbered  certificate,  taken  from  a  book  contain- 
ing a  stub  with  like  designations,  stating  the  name  of  such  juror  or  witness,  when 
and  where  he  was  summoned  or  subpcenaed,  the  date  of  his  discharge,  the  num- 
ber of  miles  necessarily  traveled  from  his  place  of  reaidenoe  to  the  place  of  hold- 
ing court,  the  number  of  days  of  service,  and  the  amount  due  for  mileage  and  for 
twice,  and  whethei'  the  same  was  as  a  grand  juror  or  as  a  juror  or  witness  in  a 
mminal  case.  Whenever  a  jnror  who  lus  been  engaged  in  tiie  triiJ  of  civil  cases 
io  the  difttrict  cMiurt  is  dischai^ed,  the  clerk  shall  issue  to  him  a  like  certificate. 
Where  the  same  juror  has  served  in  the  trial  of  both  civil  and  criminal  cases,  one 
certificate  shall  be  issued  to  him  for  service  in  civil  cases,  and  one  for  service  in 
criminal  cases.  In  apportioning  mileage  and  per  diem  of  jurors  serving  in  the 
trial  of  both  civil  and  criminal  cases,  the  mileage  and  the  whole  number  of  days 
shall  be  divided  between  the  two  classes  of  service  proportionately  to  the  time 
occupied  in  each.    ['94,  p.  138*;  '96,  p.  548*. 

997.  Certification  by  county  attorney.    Warrant.  Payment. 

The  certificates  of  jurors  in  civil  and  criminal  cases,  and  of  witnesses  in  criminal 
c««es  must  be  certified  as  correct  by  the  county  attorney,  but  no  certificate  of 
jurors  or  witnesses  shall  be  so  certified  unless  presented  to  the  cotinty  attorney 
within  twelve  months  after  the  date  of  issue.  On  presentation  to  the  county 
auditor  of  any  duly  certified  witness'  or  juror's  certificate  in  a  criminal  case, 
the  auditor  shall  draw  his  warrant  on  the  coim^  treasurer  for  the  payment  of  the 
same  out  of  the  fund  created  for  the  redemption  of  such  certificates.  On  preeen- 
tation  to  the  county  auditor  of  the  certificate  of  any  jiuror  in  a  civil  case,  duly 
certified,  the  auditor  shall  draw  his  warrant  upon  the  county  treasurer  for  the 
payment  of  the  same  out  of  the  general  fund  of  the  county.  Any  such  certificate 
be  paid  out  of  the  fund  upon  which  it  is  drawn ;  or,  if  there  is  no  money  in 
mvh  fund  with  which  to  pay  the  same,  it  shall  be  registered  and  paid  in  its  regu- 
lar order.    ['96,  p.  555*. 

Ordficates  most  be  presented  within  one  year,  The  state  is  not  required  to  pay  mileage  and 
^  lf02.  Purrhaae  of  certificate  by  public  officer  a  attendance  of  jurors  in  civil  cases.  Salt  Lake 
frfme.  i  1081.  County  v.  Richards.  14  V.  142;  46  P.  608. 

998.  Witness  fees  in  civil  actions.  The  fees  and  compensation  of 
witnesses  in  all  civil  actions  must  be  paid  by  the  party  who  causes  such  wttueases 
to  be  subpcenaed,  and  no  witness  shall  be  obliged  to  attend  court  in  a  civil  action 
when  subpcenaed  unless  his  mileage  and  fees  for  one  day's  attendance  are  ten- 
dered or  paid  to  him  on  demand,  nor  unless  his  fees  for  attendance  for  each  day 
are  tendered  or  paid  to  him  on  demand.  The  fees  of  witnesses  paid  in  ci\nl  cases 
may  be  taxed  as  costs  against  the  losing  pai-ty.    ['96,  p.  567*. 

999.  Jurors  in  justices'  courts.  Per  diem  and  mileage.  Everj- 
joror  in  a  justice's  court  who  is  sworn  to  try  the  cause,  and  every  juror  serving 
at  Ml  inquest,  is  entitled  to  one  dollar  and  fifty  cents  per  day,  and  for  each  mile 
actnally  traveled  in  attending  court  or  an  inquest,  in  going  only,  twentj-  cents. 
[C.  L.  §§  2184*,  5445*;  '96,  pp.  566-7*. 

1000.  Id.  Witnesses.  Witnesses  in  justices'  courts  and  those  attending 
on  inquests  when  legally  required  to  attend,  are  entitled  to  one  dollar  per  day, 
and  for  each  mile  actually  traveled,  in  going  only,  twenty  cents.  ['96,  pp. 
566-7*. 

1001 .  Jurors'  and  witnesses'  certiflcateB.  Every  justice  of  the  peace 
11 
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Bhall  give  to  each  person  who  has  served  before  him  as  a  juror  at  an  inquest  or  in 
a  criminal  case,  or  as  a  witness  at  an  inquest,  or  as  a  witaess  in  a  criminal  (s§d 
when  summoned  for  the  prosecution  by  the  county  attorney,  or  for  the  defense 
by  order  of  the  court,  a  numbered  certificate,  in  which  must  be  stated  the  name 
of  the  juror  or  witness,  the  title  of  the  proceeding,  the  number  of  days'  attend- 
ance, the  number  of  miles  traveled,  and  the  amount  due.  Buch  certificate  shall 
be  presented  to  the  county  attorney,  and  when  certified  by  him  as  being  correct, 
shall  be  presented  to  the  county  auditor,  and,  when  allowed  by  the  board  (tf 
county  commissioners,  the  auditor  shall  draw  his  warrant  therefor  on  the  county 
treasurer.  Every  justice  of  the  peace  shall  keep  a  record  of  all  certtficates  iasned 
by  him,  which  record  shall  show  all  of  the  facts  stated  in  ^ach  certificate,  and  on 
the  first  Monday  of  each  month  he  shall  file  with  the  county  treasurer  a  detailed 
statement  of  all  cei-tificatee  issued. 
Certificate  must  be  presented  withio  one  year,  1 1033. 

1002.  Jury  trial  in  district  court.  Deposit.  If  either  party  to  any 
civil  action  pending  in  the  district  court  sltall  desire  a  jury  trial  of  the  sune.  or 

of  any  issue  or  issues  thereof,  be  shall,  at  the  time  of  giving  notice,  deposit  with 
the  clerk  the  sum  of  five  dollars.  The  clerk  shall  keep  a  separate  account  of  all 
moneys  deposited  with  him  under  the  provisions  of  this  section,  and  shall  deposit 
the  same  in  the  county  treasury  at  the  same  time  as  other  fees  of  his  ofiioe.  ['%. 
p.  567. 

Jury  waived  itnlesB  demanded.   Con.  art.  1.  hcc.  10. 

1003.  Id.  In  justice's  court.  Deposit.  Either  party  may  demand 
a  trial  by  jury  in  a  civil  case  in  a  justice's  court  on  depositing  with  the  justice  a 
sum  sufficient  to  pay  the  jurors  their  mileage  and  fees  for  one  day's  attendance. 
[C.  L.,  1876,  §  1091. 

1004.  Witnesses  for  defendant  in  criminal  case.  Expense.  N'o 

witness  for  a  defendant  in  a  criminal  case  shall  be  subpoenaed  at  the  expense  <rf 
the  state  or  of  a  oonnty,  exc^t  upon  an  order  of  the  court.  Such  order  shall  be 
made  only  upon  affidavit  of  the  defendant,  showing : 

1.  That  said  defendant  is  impecunious  and  unable  to  pay  the  per  diem  and 
mileage  of  said  witness. 

2.  That  the  evidence  of  said  witnesH  is  material  for  defendant's  defense  as 
he  is  advised  by  his  i^ounsel,  if  he  have  counsel. 

3.  That  said  defendant  cannot  safely  proceed  to  trial  without  said  witness. 
[»94,  pp.  140-1. 

1005.  Officers  not  entitled  to  witness  fees.  No  officer  of  the  United 
States,  or  of  the  state  of  Utah,  or  of  any  county,  incorporated  city,  or  town,  within 
the  state  of  Utah,  shall  receive  any  per  diem  when  testifying  in  a  criminal  pro- 
ceeding. 

1006.  Double  fees  forbidden.  No  witness  shall  re(»ive  fees  in  more 
than  one  criminal  case  on  the  same  day. 

1007.  Interpreters'  fees.  Intrepreters  and  translators  shall  be  allowed 
such  compensation  for  their  services  as  the  court  may  allow,  to  be  taxed  and  col- 
lected as  other  costs;  but  the  same  shall  not  exceed  three  dollars  per  day.  [*96. 
p.  567. 


1008.  State  officers  to  account  for  fees  quarterly.  The  fees  charge- 
able uid  collected  by  state  officers  for  the  use  and  benefit  of  the  state  shall  be 
paid  to  the  state  tr^ur«r  at  the  end  of  each  quarter,  and  must  be  accompanied 
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by  a  statement  thereof  as  shown  by  the  fee  book,  duly  verified  by  the  officer  mak- 
ing soch  statement.  The  statement  shall  be  folly  itemized,  showing  from  whom 
umI  on  what  account  such  fees  were  collected,  and  it  shall  be  made  in  duplicate, 
one  copy  of  which  shall  be  filed  with  the  state  auditor  and  the  other  with  the 
state  treasurer. 

Frra  to  be  paid  over  qnatferly,  g  964. 

1CX)0.  County  officers  to  account  for  fees  monthly.  The  fees 
chargeable  and  collected  by  the  officera  of  the  several  counties  of  this  state  for 
the  use  and  benefit  of  the  county  shall  be  paid  to  the  county  treasurei'  on  the  first 
Monday  in  the  following  month,  and  must- be  accompanied  by  a  statement  thereof 
u  shown  by  the  fee  book,  duly  verified  by  the  officer  making  the  statement.  Su<^ 
statement  shall  be  fully  itemized,  showing  the  persons  from  whom  and  on  what 
acrount.  or  the  cases  in  which  such  fees  were  collected  or  earned ;  and  it  shall  be 
made  in  duplicate,  one  copy  of  which  shall  be  filed  with  the  county  auditor  and 
the  other  with  the  county  treasurer.  Whenever  any  county  officer  shall  pay 
to  the  state  treasurer  any  fees  or  money  collected  by  him,  he  shall  prepare  a 
statement  as  above  provided,  and  shall  file  one  copy  with  the  stete  auditor  and 
the  4)ther  with  the  state  treasurer.    ['96,  p.  569*. 

Fm  to  be  paid  over  monthly,  }  971. 

1010.  Verification  of  statement.  The  verification  attached  to  such 
statements  shall  be  substuitially  in  the  following  form : 

State  of  Utah,  \ 
VovsTY  OF  Salt  Lake,  j 

I,  A  B.  county  clerk  (or  other  officer,  as  the  case  may  be),  do  swear  that  the 
fer  hook  in  my  office  contains  a  true  statement  in  detail  of  all  fees  and  compen- 
sstion  of  every  kind  and  nature,  for  official  services  rendered  by  me,  my  depa- 

tiffl,  and  assistants,  for  the  (month  or  quarter)  ending  ,  189 — ;  that  said 

fee  book  shows  the  full  amount  received  or  chargeable  in  said  (month  or  quarter) 
and  8ince  my  last  regular  payment ;  that  neither  myself,  nor,  to  my  knowledge 
or  belief,  any  of  my  deputies  or  assistants,  have  rendered  any  official  services, 
except  for  the  county  or  the  state,  which  is  not  fully  set  out  in  said  fee  book ; 
and  that  the  foregoing  statement  thereof  is  full  and  correct. 


1011.  Clerk's  statement  of  jtirors'  and  witnesses'  certificates. 
On  the  first  Monday  of  every  month  tlie  clerk  of  the  district  court  must  make  a 
detailed  statement  of  certificates  issaed  to  all  jurors  and  to  witnesses  in  criminal 
cases  during  the  preceding  month,  showing  the  amount  of  fees  and  mileage  earned 
by  each,  and  shall  file  one  copy  thereof  with  the  connt>'  auditor  and  the  other 
with  the  county  treasurer. 

1012.  State  to  pay  jurors  and  witnesses  in  criminal  cases,  and 
one-half  certain  salaries.  At  the  end  of  each  quarter  it  shall  be  the  duty  of 
Ae  county  treasurer  and  the  county  auditor  of  each  county  to  prepare  in  duplicate 
and  verify  under  oath,  a  full  and  complete  itemized  statement  of  all  warrants 
issued  by  the  county  auditor  since  the  date  of  the  last  statement  for  mileage  and 
attendance  of  grand  jurors,  for  mileage  and  attendance  of  petit  jurors  engaged  in 
the  trial  of  criminal  cases  in  the  district  court,  and  for  mileage  and  attendance  of 
vitnesses  summoned  by  or  on  behalf  of  the  state  in  criminal  cases  in  the  district 
«mrt;  also  a  statement  of  all  warrants  drawn  for  salaries  of  the  county  attorney, 
ihe  county  treasurer,  and  the  county  assessor;  such  statement  shall  set  forth  in 
detail  the  number  of  each  certificate  or  wanaut,  the  date  of  same,  the  name  of 
the  person  or  pwsons  in  whose  favor  issued,  the  nature  of  the  service  rend^^, 
ud  each  other  information  as  may  be  necessary.  One  of  said  statements  shall  be 
transmitted  to  the  state  auditor  and  the  other  shall  be  filed  in  the  office  of  the 


Subflcribed  and  sworn  to  before  me  this 


day  of 


 ,  189—. 

['96,  pp.  569-70*. 
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county  clerk.  Upon  the  receipt  of  said  statement  by  the  state  auditor,  he  shall, 
unless  he  find  the  same  to  be  incorrect,  draw  his  warrant  in  favor  of  the  county 
treasurer  upon  the  state  treasurer  for  the  whole  amount  of  said  juror  and  witness 
warrants,  as  shown  by  said  statement,  and  for  one-half  of  the  whole  amount  of 
the  said  warrants  for  salaries  shown  in  said  statement,  and  shall  transmit  the 
'  same  to  the  county  treasurer.  The  county  treasurer  shall  hold  the  funds  drawn 
from  the  state  treasury,  upon  the  warrant  aforesaid,  for  mileage  and  attendance 
of  jurors  and  witnesses,  as  a  separate  fund  for  the  redemption  of  juror  and  witness 
warrants ;  and  shall  place  the  funds  drawn  from  the  state  treasury,  upon  the  war- 
rant aforesaid,  on  account  of  salaries,  in  the  salary  fund  of  the  countj'^,  or,  if  there 
be  no  salaiy  fimd,  in  the  general  fund  of  the  county.    [*96,  pp.  571-2*. 

1013.  State  officer  to  account  before  receiving  salary.  The  state 
auditor  shall  not  draw  his  warrant  for  the  salwy,  for  any  quarter,  of  any 
state  officer  by  whom  fees  for  the  stote  are  collected,  until  such  officer  shall  have 
first  presented  him  with  the  certificate  of  the  state  treasurer  showing  that  he  has 
made  the  statement  and  settlement  for  that  quarter  reqtiired  in  this  title. 

1014.  Oounty  officer  to  account  before  receiving  salary.  The 
county  auditor  shall  not  draw  his  warrant  for  the  salary  of  any  coun^-  officer  for 
any  month  until  the  tatter  shall  have  first  pi'esented  him  witiii  the  certificate  of 
the  county  treasurer  showing  that  he  has  made  the  statement  and  settlement  for 
that  month  required  in  this  title;  provided,  that  this  section  shall  not  be  con- 
strued to  prevent  the  payment  of  the  salary  of  any  employee  or  deputy  of  anv 
officer.    ['96,  p.  570*. 


1015.  Officers  to  keep  account  of  fees.  Payment  into  treasury. 
All  state,  district,  county,  city,  town,  and  school  officers,  excepting  notaries  public, 
boards  of  arbitration,  justices  of  the  peace,  and  constables,  shall  keep  a  coiTCct 
account  of  all  fees  collected  by  them,  and  shall  pay  the  same  into  the  proper 
treasuiy,  and  the  officer  whose  duty  it  is  to  collect  such  fees  shall  be  held  respon- 
sible under  his  bond  for  the  same.    ['96,  pp.  89-90. 

Fees  of  state  oflScerB,  payment,  ft  964.   Fees  of  connty  officore,  payment,  2  871. 

1016.  Fees  payable  in  advance.  Exceptions.  Impecunious  suit- 
ors.  The  state  and  county  officers  mentioned  in  this  title  shall  not  in  any  case 

perform  any  official  service  unle*is  the  fees  prescribed  for  such  service  are  paid  iu 
advance,  and  on  such  payment  the  officer  must  perform  the  services  required ; 
and  for  every  failure  or  refusal  to  perfomi  official  duty  when  the  fees  are  ten- 
dered, any  officer  shall  be  liable  upon  his  official  bond ;  provided,  that  no  fees 
shall  be  charged  the  state,  or  any  wunty  or  subdivision  thereof,  or  any  public 
officer  acting  therefor,  or  in  cases  of  habeas  corpus,  or  in  crimiual  cases,  before 
final  judgment,  or  for  administering  and  certifying  the  (»th  of  office,  or  for  swear- 
ing pensioners  and  thdr  witnesses,  or  for  filing  and  recording  bonds  of  public 
officers ;  provided  further,  that  if  any  person  slull  make  an  affidavit  before  the 
judge  of  the  district  court,  setting  forth  that  he  has  a  good  cause  of  action  or  a 
good  defense,  and  that  he  is  unable  to  pay  the  fees  in  advance,  the  judge  of  the 
district  court  may,  in  his  discretion,  make  an  order  that  the  clerk  or  the  sheriff, 
or  both,  shall  perform  the  necessary  servic^es  in  such  ease  without  any  fee  in 
advance,  or  he  may  require  such  person  to  give  security  for  the  costs,  and  then 
require  such  officers  to  perform  the  sei*vices,  and  it  shall  be  the  duty  of  such  offi- 
cers to  obey  the  order  of  the  district  court.    ['96,  pp.  566*^7*.  570*. 

SnbpfBua  of  witneaaeB  for  impecunionfi  defendant  in  criminal  case,  j|  1004. 
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1017.  Legal  proceedings  by  poor  person  without  cost.  Oath. 
.\jiy  person  may  institute,  prosecute,  defend,  and  appeal  any  case  in  any  court 
in  this  state  on  taking  and  sabscnibing  before  any  officer  authorized  to  administer 
an  oath  the  following : 

"I,  A  B,  do  solemnly  swear  (or  affirm)  that  owing  to  my  poverty  I  am  unable 
to  bear  the  expenses  of  the  action  or  legal  proceedings  which  I  am  about  to  com- 
mence or  the  appeal  which  I  am  about  to  ti^e,  and  that  I  verily  believe  I  am 
justly  entitled  to  the  relief  sought  by  such  action,  legal  proceedings,  or  appeal.*' 


1018.  Officer  to  perform  duties  without  fees.  On  such  oath  or 
affinnati(m  being  presented  to  any  justice  of  the  peace,  or  clerk  of  any  court,  such 
justice  of  the  peace  or  clerk,  as  the  case  may  be,  shall  at  once  file  any  complaint 
or  papers  on  appeal  and  do  any  and  all  things  necefuarj'  or  proper  to  be  done 
as  promptly  as  though  such  litigant  had  fully  paid  all  the  regular  fees  and  the 
constable,  or  sheriff  or  his  deputies,  shall  at  once  promptly  serve  any  and  all 
summons,  writs,  processes,  subpoenas,  and  all  papers  necessary  or  proper  in  the 
prosecution  or  defense  of  such  cause  for  such  poor  person  as  though  all  the  neces- 
sary fees  and  coste  had  been  fully  paid.    ['97,  p.  54. 

StmogimplieT'B  fiee^  when  paiA  by  state  in  criminal  case,  }  787. 

1019.  If  poor  person  successful  costs  collected  from  him.  Noth- 
ing herein  contained  shall  prevent  such  justice  of  the  peace,  clerk,  constoble,  or 
sheriff  from  collecting  their  r^ular  fees  for  all  services  so  rendered  for  such  poor 
person,  in  the  event  such  poor  person  should  be  successful  in  his  litigation  and 
all  such  fees  and  cc^ts  shall  be  regularly  taxed  and  included  in  such  judgment  as 
may  be  recovered  by  such  poor  pei'son  and  the  said  fees  and  costs  shall  be  paid  to 
sQch  justice  of  the  peace,  clerk,  constable,  sheriff,  or  d^nty  sheriff;  provided,  that 
in  the  event  that  said  poor  person  fails  in  his  action  or  appeal,  then  the  ct^ts  of 
said  action  and  appeal  shall  be  adjudged  ^^nst  him.    ['97,  pp.  54-5. 

1020.  If  affidavit  untrue,  etc.,  fees  to  be  paid  or  bond  given. 

If  it  should  be  made  to  appear  to  the  court  by  affidavit  that  the  affidavit  or  affirma- 
tion is  untrue  or  that  the  suit  or  appeal  is  frivolous  or  malicious  or  without  merit, 
&e  court  may  make  a  rule  on  sudi  poor  p^^n,  fixing  a  day  not  less  than  five 
days  from  the  date  of  service  of  such  notice,  requiring  such  poor  person  to 
appear  at  a  fixed  time  and  place,  to  show  cause  if  any  he  have  why  he  should 
not  give  bond  and  security  for  the  c^ts  of  his  action  or  appeal  or  pay  the  legal 
fees  therefor,  and,  on  failure  so  to  do,  why  his  suit,  action,  or  appeal  should  not 
be  difonissed.  Should  the  court  be  of  the  opinion  that  tlie  said  poor  person's 
a0ida\dt  or  affirmation  is  frivolous  or  said  action  or  appeal  is  malicious  or  without 
merit,  the  court  in  which  such  action  in  pending  may  dismiss  it.    ['97,  p.  55. 

1021.  Officer  refusing  to  perform  services  guilty  of  misde- 
meanor. Any  justiGe  of  the  peace,  clerk,  or  officer  refusing  to  file  or  serve  such 
papers  shall  be  guilty  of  a  misdemeanor  and  be  punished  as  such.    ['97,  p.  55. 

1022.  " Folio "  defined.  The  term  "folio,"  when  used  as  a  measure  for 
computing  fees,  shall  be  construed  to  mean  one  hundred  words,  counting  every 
number  expressed  in  numerals  as  a  word.  Any  portion  of  a  folio,  when  in  the 
whole  draft  or  paper  there  shall  not  be  a  complete  folio,  or  when  there  shall  be 
an  excess  over  the  last  folio  exceeding  one-half,  shall  be  computed  as  a  folio. 
[■96,  p.  562. 

1023.  All  officers  must  keep  fee  books.  It  shall  be  the  duty  of  every 
offiwr  in  this  title  named,  who  is  authorized  to  receive  any  fees  for  official  ser- 
vices of  himself  or  deputies,  to  keep  a  fee  book,  in  which  lie  shall  enter  an  exact 
and  full  account,  in  detail,  of  all  fees,  (commissions,  or  compensations,  of  what- 
ever nature  or  kind,  by  him  or  bis  deputies  earned,  collected,  or  chai^eable,  with 
date,  the  name  of  the  payer,  and  the  nature  of  the  service  in  each  case.  If  any 
person  shall  hold  more  than  one  office,  he  may  keep  a  separate  fee  book  for  each  ^ 


['97,  p. 
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office,  and  may  make  separate  statements  for  each,  or  he  may  keep  a  joint  fee 
book  and  make  joint  statements,  at  his  discretion.    ['96,  p.  569. 

1024.  All  officers  to  post  fee  bill.  It  shall  be  the  duty  of  eveiy  offi- 
cer herein  specified,  to  prepaie  and  keep  posted  in  a  con^icuouB  place  in  his 
office,  a  plain  and  legible  statement  of  the  fees  allowed  by  law,  upon  pain  of  for- 
feiting, for  ffulure  to  do  so,  fifty  dollars,  to  be  recovered,  with  coats,  by  any  per- 
son, before  any  justice  of  the  peace  of  the  county.    ['96,  p.  570*. 

1025.  Publication  by  officer,  prepayment  of  cost.  When,  by  law, 
any  publication  is  required  to  be  made  by  an  officer,  of  any  suit,  process,  notice, 
order,  or  other  paper,  the  cost  of  the  same  must  be  tendered  by  the  party  for 
whom  audi  order  of  publication  was  granted  before  the  officer  shall  be  compelled 
to  make  sach  publication.    ['96,  p.  568. 

1026.  Receipt  for  fees  paid.  Every  officer,  upon  receiving  wiy  feee  for 
official  duties  or  services,  may  be  re<iiiired  by  the  pei-son  paying  the  same  to  nii^e 
out  in  writing  and  deliver  to  audi  person  an  itemized  account  of  such  fees,  and 
shall  receipt  the  same;  and  if  he  refuses  or  n^lects  to  do  so  when  required, 
he  shall  be  liable  to  the  party  paving  the  same  for  three  times  the  amount  so  paid. 
['96,  p.  568. 

1027.  Not  keeping  fee  book,  etc.  Penalties.  If  any  officer  shall 
refuse  or  wilfully  neglect  to  keep  a  fee  book,  or  to  file  a  sworn  statement,  or  to 
make  returns,  as  herein  required,  he  ahall  be  deemed  guilty  of  a  misdemeanor. 
['96,  p.  569. 

1028.  Office  vacated  by  receiving  illegal  fees.  The  board  of  county 
commissioners,  upon  receiving  a  certified  copy  of  the  record  of  conviction  of  any 
coimty,  precinct,  or  district  officer  for  receiving  ille^  fees,  must  declare  his 
office  vacant.    ['96,  p.  570.  ' 

1029.  Id.  Other  penalties.  Any  public  officer  who  shall  chai^  and 
receive  for  any  service  rendered  by  him  any  other  or  greater  amount  than  is  pre- 
scribed by  law  for  such  service  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  forfdt  to  the  person  aggrieved  the  amount  thereof  and  twentj'-five  dollars 
as  damages,  and  shall  pay  costs  of  suit. 

1030.  False  certification  as  to  fees  a  felony.  Everj'  clerk  of  the 
district  court,  county  attorney,  justice  of  the  peace,  or  other  officer  who  shall 
certify  as  a  fact  any  matter  which  he  knows  to  be  untrue,  whereby  any  witnesB 
or  juror  shall  be  allowed  a  greater  sum  than  he  would  otiierwise  be  entitled  to 
under  the  provisions  of  this  title,  shall  be  deemed  guilty  of  a  felony.    ['94,  pp. 


1031.  Officers  fbrbidden  to  purchase  certificates.  No  person  con- 
nected officially  with  any  of  the  district  courts  of  this  state,  and  no  state,  district, 
county,  or  precinct  officer,  shall  pui-cha^e  or  cause  to  be  purchased  any  certificate 
issued  to  any  juror  or  witness  under  the  provisions  of  this  title.  Any  person  vio- 
lating the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor. 
['94.  p.  144*. 

1032.  Oertiflcates  invalid  after  one  year.  Any  holder  of  a  witness' 
or  juror's  certificate  specified  in  this  title  shall  be  required  to  present  it  to  the 

county  ti*ea8ui-er  or  to  the  county  auditoi',  as  the  case  may  bie,  of  the  county 
where  such  (tertificate  was  issued,  within  one  year  from  the  date  of  its  issuance. 
If  the  same  shall  not  be  presented  for  paymejit  within  that  time,  it  shall  be 
invalid  and  shall  not  be  paid.    ['94,  p.  145*. 

1033.  Allowing  suit  wildiout  fees.  Penalty.  Evei^^  justice  of  the 
peace  who  files  in  his  office  any  complaint,  or  allows  a  civil  action  to  be  com- 
menced in  his  court,  without  the  fees  bdng  paid  therefor  in  advwice,  except  in 
cases  permitted  by  the  statutes,  is  guilty  of  a  misdemeanor.    ['97,  p.  90. 
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1034.  State  fish  and  game  warden.    Appointment.  Removal. 

The  governor  of  the  state,  by  and  with  the  consent  of  the  senate,  shall  appoint  a 
state  fish  and  game  warden,  who  shall  be  a  resident  citizen  of  the  state,  whose 
term  of  office  shall  be  two  years  and  until  his  successor  is  appointed  and  quali- 
fied ;  provided,  that  when  a  vacancy  occurs  in  the  office  of  said  warden  and  the 
legislature  is  not  in  session,  the  governor  shall  have  power  to  fill  such  vacancy 
until  &e  next  regular  session  of  the  legislature,  and  he  shall  have  power  to 
remove  the  state  warden  at  any  time  for  cause.    ['97,  pp.  91-2. 

1035.  Compensation  and  bond.  The  state  warden  shall  receive  an 
annual  salary  of  five  hundred  dollars.  He  shall,  before  entering  upon  the  duties 
ot  his  office,  take  and  subscribe  to  an  oath  of  office  and  give  a  bond  in  the  penal 
anm  of  three  thousand  dollars  for  the  faithful  performance  of  his  duty.  Such 
bond  shall  be  approved  by  and  filed  with  the  .%cretary  of  state.    ['97,  p.  92. 

1036.  Duties,  generally.  Deputies.  The  state  warden  shall  have  con- 
trol and  supervision  of  the  waters  of  the  state  for  the  collection,  propagation, 
culture,  and  distribution  of  fish  in  the  state,  and  shall  receive  and  distribute  all 
fish,  fidi  fry,  and  spawn  coming  into  his  hands  fairly  and  equitably  among  tlie 
several  counties.  He  shall  have  full  control  of  all  the  property  of  the  state, 
obtained  or  held  for  the  purpose  contemplated  by  this  title,  and  he  shall  have 
power  to  appoint  special  deputies  without  pay  to  assist  in  enforcing  the  provi- 
oons  of  this  title.    ['97,  p.  92. 

1037.  May  take  fish  or  game,  when.  Report.  It  shall  be  lawful 
for  the  state  fish  and  game  warden,  or  any  person  appointed  by  him  in  writing  ho 
to  do,  to  take  fish  and  game  of  any  kind,  dead  or  alive,  or  in  any  manner,  under 
&e  direction  of  the  county  fish  and  game  warden,  for  the  purpose  of  inspection, 
cultivation,  propagation,  distribution,  scientific,  or  other  purposes,  deemed  by 
him  to  be  in  the  interests  of  the  fish  and  game  indnstry  of  the  state.  He  sbaJl 
make  a  detailed  report  of  his  official  transactions,  including  the  numbei'  and 
kinds  of  fish  distributed  and  the  locality  and  name  of  streuns,  ponds,  or  lakes 
where  the  same  have  been  placed,  and  submit  such  i-eport  to  the  l^;islature  dur- 
ing the  first  week  of  its  ensuing  regular  session.    ['97,  p.  92. 

1038.  County  fish  and  game  warden.  At  their  first  session  after  the 
passage  of  this  titie  the  county  commissioners  of  each  county  of  the  state  shall 
f^pcnnt  a  county  fish  and  game  ward^,  whose  term  of  office  shall  be  two  years 
uid  until  his  successor  snail  be  appointed  and  qualified.  Said  county  warden 
shall,  before  entering  upon  the  duties  of  his  office,  take  and  subscribe  to  au  oath 
of  office  and  give  a  bond  in  the  penal  sum  of  one  thousand  dollars  for  the  faithful 
performance  of  his  duty ;  said  bond  shall  be  approved  by  the  county  commissioners 
and  filed  in  the  office  of  the  county  clerk.  The  county  warden  shall  receive 
adequate  compensation  for  his  services,  to  be  determined  and  paid  by  the  county 
commissioners  out  of  the  county  treasury,  and  shall  perform  his  duties  under 
the  direction  of  the  state  warden  and  the  county  commissioners,  and  may  be 
ranoved  for  cause  by  the  state  warden,  with  the  consent  of  the  county  commis- 
Bioners.    ['97,  pp.  92-3, 

1039.  Duties  and  powers  of  county  warden.  It  shall  be  the  duty 
of  the  county  wardens  to  see  that  all  laws  of  the  state  for  the  protection  of  fish 
and  game  are  faithfully  enforced  in  their  respective  counties,  and  for  this  pur- 
pose they,  together  with  the  state  warden  and  his  deputies,  are  hereby  given  the 
Bame  autiiority  exercised  by  sherifiFs  and  constables.    It  shall  be  the  duty  of 
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the  county  warden  to  report  \nt*  oflicial  aots  to  the  county  commissioners  of  bis 
county  annually.    ['97,  p.  93. 

^  10^.  Id.  l^e  ^id  county  wardens,  by  authority  of  the  state  warden, 
}eito^hr  d4p8&  tvi^  ti^en  from  the  waters  within  their  respective  counties, 
||t^;^4ime-4u-/]n  j^j^mai^ner,  any  kind  of  fish  for  the  purpose  of  inspection  or 
propa^ttCh.  The  'county  wardens  j:hall  make  detailed  reports  of  their  official 
doings  to  the  state  warden  during  the  first  week  in  December  of  each  year. 
['97,  p.  93. 

1041.  Id.  It  shall  be  the  duty  of  the  county  warden  to  tfUce  or  cause  to 
be  taken  in  the  best  practical  manner  any  impoi-ted  fish,  mountain  trout,  bass, 
or  herring,  found  in  pools  or  other  places  in  which  re<;eding  waters  of  the  rivers, 
streams,  canals,  or  other  waterwajs  have  left  them,  and  which  are  likely  to 
become  dry,  and  to  carefully  put  the  livo  fish  thus  taken  into  main  bodies  of 
water,  and  to  make  the  best  disposition  of  the  dead  fish  in  the  interest  of  the 
county  treasury.    ['97,  p.  93. 

1042.  Fishways.  The  owners  of  any  dam  across  any  of  the  streams  of 
this  state  shall,  if  i-eqiiired  by  the  county  fish  and  game  warden,  and  under  his 
direction,  erect  and  maintain  at  all  times,  at  the  expense  of  said  owner  or  owners, 
suitable  fishways  to  allow  the  free  and  uninterrupted  passage  of  fish  up  and  dowu 
the  streams;  provided^  that  nothing  in  this  title  shall  be  so  construed  as  to  inter- 
fere with  acquired  rights  to  the  use  of  water  in  this  state.    ['97,  p.  93. 

1043.  Screens.  It  shall  be  unlawful  for  any  person  or  persons  operating 
any  mUl,  factory  power  plant,  or  other  manufacturing  concera  run  by  water  power 
and  having  eitiber  head  or  tail  races,  without  first  fnniishing  and  maintaining 
suitable  screens  or  other  device  to  prevent  the  fish  from  entering  therein ;  said 
screens  to  be  built  and  mtuntained  under  the  direction  of  the  county  warden  and 
at  the  expense  of  said  owner  or  owners  or  operators  of  said  mill,  factory,  power 
plant,  or  other  manufacturing  concern ;  provided,  that  the  woolen  factory  race  at 
Provo,  Utah  county,  this  state,  through  wliich  fish  reach  Spring  lake,  be  made 
an  exception  to  these  obligations;  and  pi'or/(/ff^ /»r(A«r,  that  the  owner  or  owners  or 
operators  of  said  woolen  factory  or  other  factories  or  mills  ratnated  upon  said 
race,  furnish  and  maintain  at  all  times  and  at  their  own  expense,  suitable  screens 
to  prevent  fish  from  entering  the  water-wheels  and  water-pipes  of  said  factories 
or  mills;  said  screens  to  be  built  and  maintained  under  the  direction  of  the 
county  warden.    ['97,  pp.  93— t. 

1044.  Taking  fish,  how  and  when  lawful.  It  shall  be  unlawful  for 
any  person  to  take  any  fish,  except  earj).  chubs,  suckei-s,  and  mullet,  from  any 
of  the  waters  of  this  state,  by  any  means  or  device  whatever,  except  by  means  of 
hook  and  line,  commonly  known  a»  angling,  and  that  only  between  the  fifteenth 
day  of  June  of  each  year  and  the  fifteenth  dav  of  Decembw  following.  ['97.  p. 
94. 

1045.  Unlawful  posseSBion  of  fish.  Bass.  It  shall  be  unlawful  for 
any  person  to  sell,  kill,  destroy,  or  have  in  his  possession  any  bass  whatever 
at  any  time  after  the  fifteenth  day  of  December  and  before  the  fifteenth  day  of 
June  following.    ['97,  p.  94. 

1046.  Id.  Other  fish.  It  is  hereby  made  unlawful  for  any  person  to 
take,  kill,  or  have  in  his  possession  any  catfish.  {>en')i.  rock-bass,  crappie.  rain- 
bow-trout, goldfish,  silverfish,  or  silver-eels,  taken  from  the  waters  of  the  state 
for  a  periotl  of  two  yeai-s  after  the  passage  of  this  title.    ['97,  p.  94. 

1047.  Use  of  explosives,  drugs,  etc.  It  shall  be  unlawful  for  any 
person  to  kill  or  take  any  fish  from  tlie  waters  of  the  state  by  the  use  of  any 
poison,  deleterious,  or  stupefying  drug,  giant  powder,  or  quick-lime,  or  any  explo- 
sive substance  whatever,  or  to  place  or  to  use  in  or  on  the  surface  of  such  wal^^^ 
any  giant  powder,  quick-lime,  or  any  explosive  substance,  or  any  poison,  delete- 
rious, or  stupefying  drug,  or  to  have  in  his  possession  any  fish  kUled  or  taken  by 
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the  use  or  aid  of  any  of  these  substances.  Any  person  found  guilty  of  violating 
auY  of  the  provisions  in  this  section  sliall  )yd  fined  in  any  sum  not  Ickb  than  one 
hundred  dollars  for  each  offense,  or  imprisoned  in  the  county  jail  not  less  than 
ninety  nor  more  than  one  hundred  and  twenty  days,  or  by  both  such  fine  and 
imprisonment.    ['97,  p.  94. 

1048.  Use  of  seines,  traps,  etc.  it  shall  be  unlawful  for  any  pei-son  to 
take  any  fish  except  carp,  chubs,  and  snckei-s.  fmm  the  public  watei-s  of  the  state. 
Iiy  the  erection  of  any  weir,  dam,  fence,  wheel,  basket,  trap,  net,  Heine,  set-line, 
weve,  fpear.  or  gun,  or  any  other  device  whatsoever  which  can  only  be  usetl  for 
the  nnlavrful  catching  of  fish;  provided,  that  for  the  purpose  of  catching  (rarp, 
chubs,  mullets,  or  suclcers.  and  these  fish  only,  seines  not  more  than  two  hun- 
dred yvds  long  and  twelve  feet  wide,  with  m^hes  not  less  than  one  and  one-half 
inches  square  for  fifty  yai^s  in  the  center,  and  meshes  not  less  than  two  inches 
xqnare  in  the  wings  thereof,  may  be  usetl  in  T'tah  and  Sevier  lakes,  and  in  the 
Colorado,  Green,  and  Grand  rivei-s  Iwtween  Septeml>er  first  and  May  fifteenth 
following,  both  days  inclusive;  provided  further,  that  before  any  person  shall  use 
seines  in  the  waters  above  menti(nied,  such  persons  sliall  secure  the  presence  of 
either  the  coun^'  waixlen  or  his  <lepnty,  who  shall  be  paid  not  to  exceed  two 
floUars  per  day  1^'  the  pai'ty  drawing  the  seine.    [*97,  pp.  94-5. 

1040.  Id.  Near  mouths  of  streams.  It  shall  be  imlawfnl  to  use 
twines  within  one-haJf  mile  from  the  mouth  of  any  stream  flowing  into  Vtah  lake, 
or  the  mouth  of  Spring  Ci-eek  channels  wliich  lemi  into  said  lake,  or  within  one- 
hilf  mile  from  the  mouth  of  any  public  sti-eani  or  l3ody  of  water  connecting  two 
other  bodies  of  water,  in  this  state :  provided,  that  seines  may  be  used  in  Bear 
lake  only  between  the  fifteenth  daj'  of  May  and  the  fifteenth  day  of  July  for  the 
purpose  of  cat<!hing  raiT),  ehubs,  suckers,  and  moiuitain  herring,  and  these  finli 
only.    ['97.  p.  95. 

1050.  Irrigation  ccmals  and  ditches  to  be  guarded.  It  is  hereby 
made  the  duty  of  tlie  warden  of  each  counts',  on  the  recommendation  of  the 
board  of  county  commissi onei-s.  to  see  that  all  irrigation  canals  when  deemed  nec- 
rasary  in  the  judgment  of  the  coimty  w  arden  are  properly  pi-otectetl  by  some 
device  which  will  not  be  the  means  of  olxstrueting  the  flow  of  water  into  such 
canals,  so  that  no  fish  may  enter  said  ditt^hes  after  May  fifteenth  of  each  yeai*; 
said  device  to  be  provided  and  maintained  by  the  county  commissioners  for  each 
wunty.     ['97,  p.  9:>. 

1051.  Reservoir  to  be  guarded.  It  shall  l>e  the  duty  of  the  ownei*s  or 
operators  of  any  reservoir  to  furnish  and  nuiint«in  at  all  times  a  suitable  screen 
at  the  head  of  their  reservoirs,  such  as  will  eilc<'tually  prevent  fish  from  any 
waters  of  the  state  from  pa«sing  into  the  reservoirs,  the  same  to  be  maintained 
nnder  the  direction  and  approval  of  the  connty  wawlen,  when  dii*ected  so  to  do 
hy  the  board  of  (bounty  commissi  Quel's.     ['97.  p.  95. 

1052.  Possession  of  unlawful  device.  All  seines,  net,  tackle, 
powder,  explosive,  lime,  iH)is(ms.  drugs,  and  other  means  or  devices  for  unlaw- 
fully taking  or  killing  fish  of  any  kind,  found  in  the  ix>ssession  of  any  person 
who  may  be  detected  in  unlawfully  taking  fish  fi-oni  any  of  the  waters  of  the 
state,  shall  be  seized  by  the  officer  nuiking  the  arrest,  and  if  it  appears  from 
the  evidence  before  the  magistrate  try  ing  the  case,  that  the  seines,  nets,  powder, 
eiplosive.  lime,  poisons,  drugs,  and  other  means  and  devices  for  taking  or  killing 
fish  were  used,  or  were  about  to  Ije  used,  or  intended  to  be  used  for  the  unlaw- 
ful taking  of  fish,  the  same  are  hereJjy  confiscated  and  shall  be.  by  order  of  the 
magistrate,  token  and  disposed  of  in  the  interest  of  the  county  trcasurj-.  ['97, 
p.  96. 

1053.  Himting  deer,  antelope,  etc.,  when  unlawful.  It  shall  be 
unlawful  for  any  person  to  kUl,  wouud,  ensnare,  or  trap  within  this  state  after 
November  first,  and  before  the  first  day  of  September,  the  following  year,  any 
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k,  deer,  buffalo,  bison,  antelope,  or  mountain  sheep,  or  any  fawn  or  young 
of  any  of  said  animals,  and  it  shall  be  unlawful  for  any  person  or  po^ns  at  any 
time  to  have  any  female  elk,  deer,  buffalo,  biaon,  antelope,  or  mountain  sfaeep,  or 
any  fawn  or  young  of  any  of  said  animals  in  their  possession,  and  the  possession 
of  the  whole  or  any  paii;  of  the  carcass  of  any  of  said  aninuds  shall  be  prima  &cie 
proof  of  such  unlawful  taking  or  killing.     ['97,  p.  96. 

1064.  Use  of  dogs  in  hunting.  It  shall  be  unlawful  for  any  person  or 
pawns  to  pursue  with  any  dog  or  dog^  any  of  the  animals  mentioned  in  section 
ten  hundred  and  fifty-tliree. 

1055.  Prairie  chickens,  grouse,  etc.  Eggs.  It  shall  be  unlawful  for 
any  person  to  kill,  ensnare,  net,  or  entrap  or  liave  in  his  possession  within  the 
state  any  parti-idge,  pheasant,  prairie  chicken,  or  grouse  B>fter  the  first  day  <^ 
December  and  before  the  first  day  of  September  following,  of  any  year;  or  to  rob 
or  destroy  the  nest,  e^s,  or  young  of  any  of  the  birds  mentioned  in  this  section. 
['97,  p.  96. 

1056.  Sagehens.  It  shall  be  unlawful  for  any  person  to  kill  or  to  have 
in  his  possession  any  sagehen  after  the  fii-st  day  of  February  and  before  the  first 
day  of  August  following  in  any  year.    ['97,  p.  96. 

1067.  Insectivorous  or  song  birds.  Sparrows.  Hawks.  It  shall 

be  unlawful  for  any  person  to  kill,  ensnai-e,  net,  or  entrap  at  any  time  in  any 
year,  any  gull,  owl,  hawk,  lai'k,  whippooi-will,  thrush,  swallow,  snowbird,  or 
other  insectivorous  or  song  birds,  except  the  English  sparrow,  or  to  rob  or  destroy 
the  nests,  eggs,  or  young  of  any  of  said  protected  birds  mentioned  in  this  section"; 
provided,  that  when  petitioned  by  fifty  taxpayei-s  of  any  county  in  this  state  the 
provisions  of  this  section  so  far  as  it  relates  to  the  killing  of  hawks  may  be  sus- 
pended in  such  county.    ['97,  pp.  96-7. 

1058.  Geeeae,  ducks,  etc.  It  shall  be  unlawful  for  any  person  to  take, 
kill,  wound,  or  shoot  at,  or  have  in  his  possession  any  wild  goose,  duck,  snipe, 
brant,  or  swan,  between  the  fifteenth  day  of  February  and  the  first  day  of  October 
following,  to  rob  or  desti-oy  the  nests,  e^s,  or  young  of  any  of  said  birds  men- 
tioned in  this  section,  or  to  take,  kill,  wound,  or  shoot  at  any  of  the  birds 
mentioned  in  this  section  between  sunsetand  one  hour  b^ore  sunrise.    ['97,  p.  97. 

1060.   Size  of  fowling  piece.   It  shall  be  unlawful  for  any  person  to  nse 

any  gun  larger  than  ten-guage  while  hunting  for  fowl  or  birds.    ['97,  p.  97. 

1060.  Unlawful  possession  of  fish  or  game.  Any  person  who  shall 
have  in  his  possession  Miy  game,  fish,  or  birds  taken  unlawfully  is  guilty  of  a 
misdemeanor.  All  fish  or  giune  taken  unlawfully  or  tiered  for  sale  when  so 
taken  shall  be  seized  by  the  state  oi*  county  fish  and  game  warden,  and  disposed  6t 
in  the  best  interest  of  the  county  treasurj'  of  the  county  in  which  said  seizure  may 
be  made.  The  posswwion  of  any  animal,  fish,  or  bird  or  of  the  i-emains  or  any 
part  of  the  remains  thereof,  within  the  times  or  periods  within  which  tlie  taking 
or  killing  of  the  same  is  prahibited,  shall  be  prima  facie  evidence  of  such  unlawful 
taking  or  killing.    ['97,  p.  97. 

1061.  Pheasants,  quail,  etc.  Any  person  who  shaU  hei-eafter  at  any 
time  within  the  state  wilfully  kill,  wound,  ensnare,  trap,  or  shoot  at  or  have  in 

his  possession  any  birds  commonly  known  as  the  mongolian  or  Chinese  pheaeant, 
English  pheasant,  pinnated  gi-ouse  oi-  quail,  except  the  quail  found  in  southern 
Utah,  commonly  called  the  Calif<H'nia  quail,  shthU  be  guilty  of  a  misdemeanor. 


1 062.  Penalties.  Any  pei-son  violating  any  of  the  provisions  of  fJiis  title, 
other  than  the  provisions  of  sectiou  ten  hundred  and  forty-seven,  shall  be  guilty 
of  a  misdemeanor,  and  shall  be  fined  not  less  than  five  dollars,  nor  more  than 

three  hundred  dollars,  or  imprisoned  not  less  than  five  daj's  nor  more  than  thirty 
days,  or  both  at  the  disci-etiou  of  the  c<.)urt.    All  fines  and  forfeitures  collected 
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nnder  the  provisions  of  this  title  shall  be  paid  into  the  <iounty  treasury  of  the 
respective  counties.    ['97,  p.  97. 

1063.  Reserving  waters  for  propagating  fish.  For  the  better 
advancement  of  the  fish  intereMtH  of  the  state,  the  state  fish  and  f^mne  warden 
and  county  fi^  and  game  warden,  by,  and  with  the  consent  of  the  county  com- 
missioners, may  select  and  reserve  one  stream,  lake,  or  pond  in  each  county  f<»r 
the  purpose  of  plaut-ing.  bi'eeding,  and  propagating  fish.  Such  reservation  may 
continue  for  a  period  of  not  longer  than  four  years;  and  it  shall  be  a  mistle- 
meanor  for  any  person  to  fi.sh  in  any  stream,  lake,  or  pond,  while  so  reserved. 
When  any  stream,  lake,  or  pond  is  selected  for  the  purposes  named,  the  county 
warden  shall  forthwith  post,  or  cause  to  I)e  poste<l,  cnnspicuous  notices  thereof 
along  the  banks  or  shoi'eH  of  sucli  stream,  lake,  or  pond,  at  distances  not  to 
exceed  one  mile  apart :  and  the  cmuity  warden  shall  aAso  cause  notice  thereof 
to  be  pnbliiidied  in  the  nearest  newspaper  to  siieh  lake,  stream,  or  pond,  for  two 
weeks  prior  to  the  closing  of  such  Ktreain,  lake,  or  p<md  to  public  fishing.  ['07. 
pp.  97-8. 

1064.  Shipping  game  or  fish  out  of  state.  It  shall  >)e  unlawful  for 
any  person  or  pei'sons  at  any  time  to  sliip  or  cause  to  be  shipped,  carried,  or 
transported  out  of  the  state,  any  of  tlie  animals,  birds,  or  fi^,  or  any  pai-t 
thereof  mentioned  in  this  title.    ['97,  p.  9K. 


1066.    Appropriation  to  stock  certain  waters  with  black  bass. 

Five  hundred  doUai-s,  or  so  nuicli  thereof  as  may  be  necessary,  is  hereby  appro- 
priated to  st<H;k  Bear  lake.  Bear  river,  and  Sevier  river  with  black  bass  from 
Utah  lake,  said  money  to  be  oxi>ende<l  under  the  direction  of  the  state  fish  and 
game  warden,  and  drawn  upon  his  voucher  upon  the  state  auditor,  who  shall 
iKsne  his  warrant  therefor  Hix>n  the  state  treaaurei-.    ['97.  p.  42. 

1066.  Penalty  for  taking  black  bass  from  such  waters.  It  shall 
be  unlawful  for  any  {>erHon  to  take,  in  any  manner  whatever,  from  any  of  the 
waters  mentioned  in  the  next  preceding  section,  any  black  bass,  planted  in  pur- 
suance of  such  section,  for  two  and  one-half  yea.ru  from  the  approval  of  thin  act, 
and  any  person  convicted  of  a  violation  of  the  pi*o\isionB  of  this  section  shall  be 
guilt>'  of  a  misdemeanor.  ['97,  ]>.  42. 
Art  referred  to,  approved  MHrch  11,  1897. 


1067.  Floating  indebtedness  at  statehood  may  be  refunded.  All 
counties,  cities,  towns,  stthool  boards,  and  .sch(M>l  districts  that  had  a  floating 
indebtedness  at  the  time  Utah  was  iulmitted  as  a  state,  are  hereby  authorized  to 
borrow  an  amount  of  money  equal  t-o  the  amount  of  such  floating  indebtedness.; 
provided,  that  such  floating  indebtedness  is  not  in  excess  of  that  authorized  by  law ; 
and  provided  further,  that  all  money  )H>i'rowed  imder  the  provisions  of  this  title 
shall  not  bear  a  greater  rat-e  of  intoit^t  tlian  the  original  obligation  to  be  tiiereln- 
liquidated.    ['97,  p.  3.S. 

1068.  Money  applied  to  such  indebtedness.  All  money  so  borrowed 
shall  be  applied  in  the  payment  of  the  indebtedness  designated  in  section  one 
thousand  and  sixtj- -seven  of  this  title ;  and  no  bond  or  note  issued  by  any  county, 
city.  town,  school  board,  or  stthool  district,  upon  which  such  money  shall  be 
borrowed,  shall  be  sold  for  less  than  it«  face  value.    ['97,  p.  33. 
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TITLE  23. 

HABEAS  C.'OKPLTS. 

1069.  Petition.   Contents.   Hie  petition  for  the  writ  of  habeas  corpus 

must  state: 

1.  That  the  pevHon  in  whose  behalf  it  is  sought  is  restrained  of  his  libertj'. 
and  the  person  by  whom,  and  the  place  where  he  is  bo  restrained,  mentioning  the 
names  of  the  parties,  if  known,  and  if  unknown,  describing  them  with  sb  mach 
particulai'itj-  as  practicable. 

2.  The  cause  or  pretense  of  such  resti-aiut,  according  to  the  best  informatiou 
of  the  applicant;  and  if  b}'  virtue  of  any  legal  process,  a  copy  thweof  must  be 
annexed,  or  a  satisfactory  reason  given  for  its  al^nce. 

3.  That  the  restraint  is  illegal,  and  wherein. 

4.  That  the  legality  of  the  imprisonment  has  not  already  been  adjudged 
upon  a  piior  proceeding  of  the  same  character,  to  the  best  knowled^  and  belief  of 

the  applicant. 

5.  Whether  application  for  the  writ  has  been  before  made  to,  and  refused 

by,  any  court  or  judge,  and  if  so,  a  copy  of  the  petition  in  that  case  must  be 

attocbed,  with  the  reasons  for  the  refusal,  or  satis&ctory  reasons  given  for  the 

faihu-e  to  do  so.    [0.  L.  §  5282*. 

Iowa,  HcClitin's  An.  C.  (1888)  @  4698.  tbe  people  lisvc  the  right  to  an  appeal  from  an 
In  time  of  peace,  a  soldier  of  the  natioual  army  order  diw:haixinfc  a  person  upon  hab^  corpus.  In 
can  be  demanded  by  and  surrendered  to  tbe  civil  re  Olasby,  3  U.  1R3;  1  P.  8n!i.  Mead  v.  Hetcalf,  7 
autborities,  to  be  tried  and  puniiihed  by  tbem,  only  V.  103;  ^  P.  729.  Writ  will  not  iRsae  for  diacharge 
when  he  is  charged  with  an  offense  such  as  is  pun-  of  witness  committed  for  refusal  to  answer  proper 
^hable  by  the  "  Known  laws  of  the  land";  that  is,  question  before  grand  jury.  In  re  Belle  Harris,  4 
by  the  laws  of  the  United  States  or  of  a  state  or  U.  6;  5  P.  129.  Nor  where  defendant  Quia  to  pleM 
territory.  Ex  parte  Bright,  1  U.  145.  Upon  an  former  conviction.  Ex  parte  Mauglian,  6  U.  187; 
application  for  a  writ  of  habeas  corpus  only  the  -21  P.  10H8.  In  re  Barton.  6  U.  364;  21  P.  QOB.  Nor 
facts  appearing  in  the  record  will  be  considered.  where  court  irregularly  pronounces  sentence 
In  re  Maughan.  6  U.  167;  21  P.  1088.  Four  judges  within  six  hours  after  conviction.  In  re  Barton,  6 
held,  on  halMtati  corpus,  that  the  Judgment  should  U.  264;  21  P.  99K.  Nor  from  the  judgment,  regular 
be  affirmed  where  the  commitment  was  on  an  in-  upon  itM  £eicc,  of  a  court  of  competent  jurisdlc- 
dictment  regular  in  form  for  a  crime  of  which  the  tiuii.  Ex  parte  Douglass,  1  U.  106.  Ex  parte  Hays, 
court  has  jurisdiction;  the  other  Judges,  that  the  —  V.  — ;  47  P.  012.  Nor  to  determine  an  abstract 
judge  could  look  behind  tbe  indictment  for  irregu-  questioB  of  law.  Ex  parte  Meears,  3  U.  50;  5  P. 
larities  in  the  summons  of  grand  jurors,  etc.  Stout  .552.  Court  will  not  consider  upon  habeas  corpus 
T.  People,  20  Lawy.  Ed.  U.  S.  8up.  Ct.  Bep.  512.  question  as  to  the  l^iity  of  grand  Jury.  Ex  pute 
An  Direction  may  be  taken  on  habeas  corpus  whore  Springer,  1  U.  214.  Nor  correctness  of  order 
it  appears  on  the  face  of  the  judgment  that  three  changing  venue  in  civil  case.  Ex  parte  Whltmore, 
separate  indictments  for  a  contiuuons  offense  were  9  U.  441;  35  P.  .'i24.  Belief  may  be  had  by  habeas 
found  by  same  grand  jury,  at  same  time  and  on  corpus  from  restraint  under  void  judgment.  Ex 
same  testimony,  covenng  a  continuous  period  of  parte  Dixon,  1  U.  192,  Nor  when<  court  impxop- 
thirty-five  months.  In  the  matter  of  Lorenzo  erly  sustains  a  doimirrer  to  a  plea  of  former  con- 
Snow.  120  U.  8.  274.   Neither  the  defendant  nor  riction.   Ex  parte  Nielson,  131  V.  S.  176. 

1070.  Id.   Verification.   The  petition  most  be  sworn  to  by  the  person 

confined,  or  by  some  one  in  his  behalf,  and  presented  t«  some  court  or  judge 
aiithorize<l  to  allow  the  w-rit.    [C.  L.  §  52H2*. 

Iowa,  McClain's  An.  ('.  (ISSS),  ii  4809. 

1071.  Writ  awarded,  when.  Upon  the  i>resentAtion  of  the  foregoing 
petition  to  any  court  having  jurisdiction,  tlie  writ  of  habeas  corpus  shall  be 
awarded,  unless  it  sliall  appear  from  the  petition  itwlf.  or  the  documents  annexed, 
or  the  showing  of  the  |>etitioner,  that  the  pai-tv  so  applying  would  not  be  entitied 
to  any  relief.     [C.  L.  S  ■■>-'83- 

Privilege  of  writ  not  to  be  susiieuded,  exception,  Con.  art.  1.  sec.  ."i. 

1072.  By  whom  granted.  Where  served.  The  writ  of  habeas  cor- 
pus may  be  grant-etl  by  tbe  supreme  or  district  courts,  or  any  judge  thereof^  and 
may  be  ser\'ed  in  any  i>art  of  the  state.    [C.  L.  S  •')2S4*. 

Juiiadlctfun,  Con.  art.  ti,         I,  T. 
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1073.  To  whom  returnable.  When  granted  by  a  justice  of  the  supreme 
(xinrt,  the  writ  maj'  be  made  i-eturnable  before  himself  or  the  supreme  court,  or 
before  any  district  court  or  judge  thereof  in  the  state. 

1074.  Application  to  nearest  court.  Application  for  the  writ  must 
be  made  to  the  court  or  judge  mf»t  convenient  in  point  of  distance  to  the  appli- 
cant, and  the  more  remote  court  or  judge,  if  applied  to  for  the  writ,,  may  refuse 
the  same,  unless  a  sufficient  reason  shall  be  adduced  in  the  petition  for  not  mak- 
ing application  to  the  more  convenient  court  or  judge.     [C.  L.  §  5285. 

1075.  Form  of  writ.  When  the  writ  shall  be  awarded,  it  shall  appear 
nnder  the  seal  of  the  court  issuing  the  same,  or  if  it  shall  be  issued  by  an}' judge, 
it  shall  be  signed  by  him.  and  shaJt  be  subatentially  in  the  following  form : 

State  of  Utah.  | 
(-'ui'STY  of  .  ) 

To  the  sheriff  of  [or  to  A  B,  as  the  case  may  be] : 

You  are  hereby  commanded  to  have  the  body  of  C  D,  by  you  unlawfully 
detained  as  alle^d,  before  the  court,  [or  before  me,  or  before  E  F,  judge  etc.,  as 

the  ease  may  be]  at  ,  on  ,  [or  forthwith  after  being  served  with  this 

writ]  to  be  dealt  with  accoi-ding  to  law,  and  have  you  then  and  there  this  writ 
with  a  return  of  your  doings  in  the  premises. 

Such  writ  must  be  indorsed  :  "  By  l^e  habeas  corpus  act."    [0.  L.  §  5286*. 

1076.  To  whom  directed.  The  writ  must  be  directed  to  the  person  hav- 
ing custody  of,  or  restraining  the  person  on  whose  behalf  the  application  is  made, 
and  must  command  him  to  have  the  body  of  such  person  before  the  court  or  judge 
heftire  whom  the  writ  is  returnable,  at  a  time  and  place  therein  specified. 

Cal.  Pen.  C.  'i  1477.    Mont.  Pen.  C.  §  2744. 

1077.  Disallowance.  When  the  writ  is  disallowed,  the  court  or  judge 
diall  cause  a  statement  of  the  reasons  for  the  diaaUowan(»  to  be  appended  to  the 
petition  and  the  same  returned  to  the  person  applying  for  the  writ.    [C.  L. 

5287. 

1078.  Issuance  without  application.  Whenever  a  court  or  judge 
authorized  to  grant  this  writ  shall  have  evidence  that  any  person  within  the  juris- 
diction of  such  court  or  judge  is  unjustly  imprisoned  or  restrained  of  his  liberty, 
it  Khali  be  the  duty  of  such  court  or  jndge  to  issue  or  cause  to  be  issued  the  writ 
AH  aloreeaid,  though  no  application  is  mf^e  therefor.    [C.  L.  §  5289. 

1079.  By  whom  served.  The  writ  may  be  served  by  the  officer  or  by 
any  other  person  appointed  in  writing  for  that  purpose  by  the  court  or  judge 
by  whom  it  is  issued  or  allowed.  If  served  by  any  other  pei-son  than  the 
officer,  he  possesses  the  same  power  and  is  liable  to  the  same  penalty  for  a  non- 
performance of  his  duty  as  though  he  were  the  officer.    [C.  L.  §  5290. 

1080.  How  served.  Service  of  the  writ  shall  be  made  by  leaving  the 
original  with  the  defendant,  pr^^rving  a  copy  on  which  to  make  the  return  of 
>*r\-ice.    [C.  L.  §  5291. 

1081.  Id.  Upon  person  having  plaintiff  in  custody.  If  the 
defendant  cannot  be  round,  or  if  he  has  not  the  plaintiff  in  custody,  the  service 
sliall  be  made  upon  fuiy  person  having  the  plaintiff  in  custody,  in  the  manner 
and  with  the  same  effect  as  tliough  he  had  lieen  made  defendant  therein.    [C.  L. 

S  5292. 

1082.  Defendant  arrested,  when.  If  the  defendant  conceals  liimself, 
or  refuses  admittance  to  the  person  att^'inptiiig  to  ser^-^e  the  writ,  or  if  he  attempts 
^Ttmgfnlly  to  carry  the  person  out  of  the  county  or  state  after  service  of  the 
writ,  the  officer,  or  the  person  who  shall  be  attempting  to  sei-x'e,  or  who  shall 
have  served  the  writ  as  above  contemplated,  is  authorized  to  arrest  the  defendant 
or  oUier  persons  so  resisting,  and  bring  him  or  them ,  tc^cther  with  the  plaintiff, 
forthwith  before  the  judge  or  conrt  before  whom  the  writ  is  made  i*etnrnable. 
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In  order  to  make  Huch  arrest,  the  officer  or  other  person  having  the  writ  pOBseHses 
the  same  power  to  execute  the  same  as  is  given  to  a  sheriff  tor  the  arrest  of  a 
person  chai-ged  with  felony.    [C.  L.  §  5293. 

1083.  Defect  of  form.   Appearance.   Producing  plaintiff.  The 

writ  of  habeas  corpus  must  not  be  disobeyed  for  any  defect  of  form  or  misde- 
scription of  the  plaintiff  or  defendant ;  provided,  that  enough  shall  be  stated  to 
show  the  meaning  and  intent  of  the  writ.  Service  being  made,  the  defendant 
must  appear  at  the  proper  time  and  place  and  answer  the  petition.  He  must  also 
bring  tihe  body  of  the  plaintiff,  or  show  good  cause  for  not  doing  so.  To  get  p(W- 
session  of  a  plaintiff's  pei'son,  when  there  is  no  person  appearing  to  have  him  in 
chaise  or  euKtody,  the  same  power  is  given  to  the  officer  or  person  having  the 
writ  as  is  given  to  the  sheriff  for  the  arrest  of  a  person  chained  with  felouy. 
[C.  L.  §  5294. 

1084.  Defendant's  answer.  The  defendant  in  his  answer  muBt  .state 
plainly  and  imequivocally  whether  he  then  has,  or  at  any  time  has  had  the  plaintiff 
under  his  control  fuid  restraint,  and,  if  so,  the  cause  thereof.  If  he  shall  have 
transferi'ed  him,  he  must  state  that  fact,  and  to  whom,  and  the  time  thereof,  as 
well  as  the  i-eason  or  authority  therefor.     [C.  L.  §  5296. 

1085.  Wrongful  refusal  to  award  writ.  Any  judge,  whether  attiug 
individually  oi-  as  a  member  of  a  court,  who  shall  wrongfully  and  wilfully  refuse 
to  award  such  writ,  whenever  proper  application  for  the  same  shall  have  l)een 
made,  shall  foi'feit  and  pay  a  sum  not  exceeding  five  thousand  dollars  to  the 
party  thereby  aggi-ieved.    [C.  L.  ^  5297*. 

1086.  Disposal  of  plaintiff  pending  judgment.  I'ntil  judgment  is 
given  on  the  return,  the  court  or  judge  before  whom  any  party  may  be  brought 
on  such  writ,  may  (commit  him  to  the  sheriff  of  the  county,  or  place  him  in  such 
custody  as  may  be  deemed  proper.    [C.  L.  §  5285*. 

N.  Dak.  (1895)  §  8688". 

1087.  Plaintiff's  presence  at  trial.    Waiver.    Discharge.  The 

plaintiff  in  writing,  or  by  nis  attorney,  may  waive  his  right  to  be  present  at  the 
trial,  in  which  case  the  proceedings  may  be  had  in  his  absence.  The  writ  in  sDch 
case  shall  1)e  modified  aceoi'dingly.  If  no  sufficient,  just,  legal  (»use  of  detention 
is  shown,  the  plaintiff  must  be  dischai-ged.    [C.  L.  *5 .5299. 

1088.  Hearing  to  be  summary.  XTpon  the  return  of  any  writ  of  habeas 
corpus,  the  cwnrt  or  judge  shall,  after  having  given  sufficient  notice,  proceed  in  a 
summaiy  manner  to  hear  the  matter,  and  s^ll  dispose  of  the  prisoner  as  justice 
may  require.    [C.  L.  i§  53()0*. 

1089.  Recommitment  or  bail.  Witnesses.  In  all  cases  where  the 
imprisonment  is  for  a  criminal  offense  and  there  is  not  sufficient  cause  for  dis- 
chai*ge,  and,  although  the  commitment  may  have  been  informally  made  or  without 
due  authoi'ity,  or  the  jji-ocess  may  have  l)een  exetuitecl  by  a  pei-son  not  duly  author- 
ized, the  court  or  judge  may  make  a  new  commitment,  or  admit  the  party  to  bail, 
if  the  case  is  bailaUe.  And  all  material  witneMses  shall  also  be  required  to  enter 
recognizan<>c  to  appear  at  the  same  time  and  place  and  not  depart  therefrom 
without  leave.  All  such  papers  muBt  be  filed  in  the  clerk's  office  where  the  .'fame 
is  made  i-etumablc.    [('.  L.  ^§  5300*.  o-Sai*. 

1090.  Shall  not  be  again  imprisoned  for  same  cause.  No  pem>u 
who  shall  irnvc  been  discharged  by  order  of  the  court  or  judge  upon  halwat* 
corpus,  shall  1>e  again  imprisoned,  restrained,  or  kept  iii  (>ustody  for  the  same 
cause,  except  in  the  following  cases: 

1 .  If  he  shall  have  been  di8cluu:ged  n*oui  custody  on  a  ci*iminal  «haige.  and 
sliall  )>e  afterwards  committed  for  the  same  offense,  1^  legal  order  or  proce-ss. 

2.  If.  after  a  discharge  for  defect  of  proof,  or  for  any  defect  of  the  proceiw. 
wanant,  or  commitment  in  a  criminal  case,  the  prisoner  shall  be  again  «TCst«l 
(m  sufficient  proof  and  committed  by  legal  process  for  the  same  off^ae. 

Cal.  IVn.  C.  i  Um.    Mont.  Pen.  C.  9  27«3. 
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1001.  Warrant,  when  irreparable  injuiy  probable.  When  it  appears 
ro  any  court  or  judge,  authorized  by  law  to  issue  the  writ  of  habeas  corpus,  that 
anyone  is  illegally  held  in  custody,  confinement,  or  resti-aint,  and  that  there  is 
reason  to  believe  that  such  person  will  be  carried  out  of  the  jurisdiction  of  the 
ivurt  or  judge  before  whom  the  application  is  made,  or  will  sufEer  some  irrepar- 
able injury  before  compliance  with  the  writ  of  habeas  corpus  can  he  enforced, 
such  court  or  judge  may  cause  a  warrant  to  be  issued,  reciting  the  facts,  and 
dim'ted  to  the  sheriff  or  auy  constable  of  the  county,  commanding  the  officer  to 
take  such  person  thus  held  in  cuBtody,  confinement,  or  restraint,  and  foiiihwith 
bring  him  before  such  (»urt  or  judge,  to  be  dealt  with  according  to  law. 

(U.  Pen.  C.  1 1«7.   Mont.  Pen.  C.  g  2764. 

1092.  Id.  The  court  or  judge  may  also  inseit  in  such  waiTant  a  command 
for  the  apprehentdon  of  the  person  charged  with  such  ill^al  detention  ^d 
pprtraint, 

(  al.  Pea.  C.  i  1496.   Hont.  Pen.  C.  g  2m. 

1003.  RefliBal  to  deliver  copy  of  process.  A  person  refusing  to  deliver 
a  ittpy  of  the  le^l  process  by  which  he  detoins  the  plaintiff  in  custody  to  anyone 
who  demands  such  copy  for  the  pui-pose  of  taking  out  a  writ  of  habeas  corpus, 
diall  forfeit  not  exceeding  two  hundred  dollars  to  the  plaintiff.    [C.  L.  §  5302*. 

1094.  Penalties.  If  the  defendant  attempts  to  elude  the  service  of  the 
writ  of  habeas  corpus,  or  if  the  defendant  or  any  officer  wilfully  fails  to  comply 
with  any  requirement  of  this  title,  or  if  he  shall  disobey  the  oider  of  dischai^ 
he  tUiall.  upon  conviction,  be  imprisoned  in  the  state  prison  or  county  jail  for  a 
period  of  not  more  than  one  year  and  fined  not  exceeding  one  thousand  dollars, 
and  shall  also  forfeit  to  the  pei-sou  aggrieved  not  more  than  five  thousand  dol- 
lars. Any  person  knowingly  aiding  or  abetting  in  any  such  act  shall  be  subject 
Ui  a  Uke  punishment  and  forfeiture.    [C,  L.  ^  4569-^1*,  5295*,  5301-2*. 

1096.    Costs.   Costs  shall  be  taxed  as  tiie  court  may  direct. 


1096.  Appointment  How  constituted.  The  governor,  by  and  with 
the  consent  of  tbe  senate,  shall  appoint  seven  peraons,  a  majority  of  whom  shall 
be  physicians  in  good  standing  and  graduates  of  r^ularly  chartered  and  l^ally 
fon-stituted  medical  collies,  and  one  of  whom  shall  be  a  civil  engineer,  who 
.ihall  constitute  the  state  board  of  health  and  vital  statistics. 

1097.  Terms  of  office.  The  persons  so  appointed  shall  hold  their  offices 
for  ijeven  years;  provided,  that  the  terms  of  office  of  the  seven  first  appointed 
i>haU  be  so  arranged  that  the  term  of  one  shall  expire  on  the  thirty-fii-st  day  of 
Derember  of  each  year,  and  the  vacancies  so  created,  as  well  as  all  vacancies 
occurring  otherwise,  shall  be  filled  by  the  governor. 

109®.  Duties  and  powers.  The  board  shall  have  the  general  super- 
viwon  of  the  interests  of  the  health  of  the  citizens  of  the  state,  and  shall  especially 
KtudyitB  vital  statistiea.    It  shall  have  general  supervision  of  all  matters  i>ei-tain- 
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ing  to  quarantine,  shall  have  co-ordinate  powers  aa  a  board  of  health  with  every 
lo^  bmrd,  and  shall  have  authority  to  make  such  rules  and  r^nlataons  not  con- 
trary to  law  as  may  be  deemed  neceseaiy  for  the  preservation  of  public  health. 
It  ^all  make  sanitary  investigations  and  inquiries  respecting  the  causes  of 
(liseases,  especially  of  epidemic  diseafies,  including  those  of  domestic  animals,  the 
sanitary  ecmditions  and  effects  of  localities,  employments,  and  circumstances  on 
the  public  health,  and  it  shall  gather  such  information  in  I'espcct  to  these  matters 
ae  it  may  deem  proper  for  diffusion  among  the  people. 

1099.  Reports.  The  board  shall,  on  or  before  the  first  day  of  December 
preceding  each  regular  session  of  the  l^sLatnre,  make  to  the  governor  a  report 
of  its  official  acts  and  investigations. 

1100.  Id.  Meetings.  The  board  shall  i-ecommeud  such  forms  and 
amendments  of  laws  as  shall  be  deemed  to  be  necessarj'.  The  secretary  of  the 
board  shall  be  superintendent  of  r^stration  of  vital  statistics.  The  board  shall 
hold  meetings  at  least  once  every  three  months,  one  of  which  meetings  shall  be 
held  at  the  capital  during  the  session  of  the  le^slature.  Its  first  meeting  sliall 
be  within  ten  days  after  the  appointment  of  the  niembei's  of  the  board  shall  have 
been  made,  and  four  members  shall  always  constitute  a  quorum  for  busine«s. 

1 101.  Officers.  Compensation.  The  boai-d  shall  elect  fi*om  its  mem- 
bers a  president,  whose  term  of  office  shall  be  one  year,  and  a  secretary.  The 
lattei*  shall  be  the  executive  officer  of  the  board,  and  shall  hold  his  appointment 
until  removed  by  the  appointment  of  his  successor  or  otherwise.  No  member 
except  the  secretary  shall  receive  any  compensation,  but  the  actual  and  neceasarj- 
expenses  of  any  and  all  members,  while  engaged  in  the  duties  of  the  board,  shall 
be  paid  out  of  the  stat<e  treasury  on  the  warrant  of  the  state  auditor. 

1102.  Secretary.  Duties  and  salaries.  Expenses.  The  secretary 
shall  perfonn  and  superintend  the  work  prescribed  in  this  title,  and  shall  perform 
such  other  duties  as  the  board  may  require.  He  shall  provide  for  a  course  of 
free  lectures  to  be  delivered  each  year  at  the  capital,  on  the  subjects  of  *'  sanitar^- 
sdence,"  '*  hygiene,''  and  nursing,"  and  shall  procure  competent  pei'sons  to 
deliver  the  same.  He  fdiall  fumirfi  to  the  l^nlature,  when  in  session,  such 
information  relative  to  the  state  board  and  its  work.  r»  from  time  to  time  the 
legislature  may  deem  necessary.  The  secretary  of  the  board  shall  receive  from 
the  state  treasury-,  in  quarterly  payments,  an  annual  salai-y  of  one  thousand  dol- 
lars, and  such  necessary  expenses  as  shall  be  allowed  by  the  state  boaml  of 
examiners  on  presentation  of  an  itemized  ac<!ount,  certified  by  the  state  board 
of  liealth.  All  other  expenses  of  the  board  of  health  shall  be  iwdd  out  of  the 
appropriation  made  for  the  purpose. 

1 103.  Office.  Stationery.  The  state  lx)ard  of  examiners  shall  provide 
such  apartments.  stJitioncry,  and  clerical  asmstance  as  the  board  may  I'equire  in 
tlie  dischai^e  of  it«  duties. 

1104.  County  clerk's  duties.  The  county  clerk  of  each  county  sliall 
send  to  the  secretary  of  the  state  board  of  health,  at  such  times  as  the  state  Ixiard 
sluiU  direct,  a  copy  of  the  records  in  his  office,  showing  the  marriages,  births,  and 
deaths  reported  during  a  prescribed  time. 


1 105.  Municipal  boards.  It  shall  l)e  the  duty  of  the  board  of  trustees 
or  <'ity  council  of  everj'  incorporate*!  town  or  citj'  of  tlie  state,  to  establish  by 
onlinauce  a  board  of  health  for  such  town  or  city,  to  consist  of  three  or  more  pei^ 
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H)nfi.  one  of  whom,  when  pi-acticable,  shall  be  a  physician,  a  graduate  of  a 
regalarly  chartered  medical  eoltc^,  who  shall  be  the  executive  officer  of  the  board 
ami  be  known  an  the  health  officer. 

Ptmn  otdty  to  nttRblifth.  i  208,  sob.  6B. 

1 106.  District  health  officers.  County  board.  Each  board  of  county 
i-ominissioners  shall  divide  the  county,  outside  of  the  limits  of  incorporated  citieH 
and  towns,  into  sanitary'  districts,  and  shall  appoint  a  health  officer  for  each  dis- 
trict, who  shall  be,  when  practicable,  a  physician.  Such  district  health  officerK 
shall,  together  with  the  board  of  county  commissioners,  constitute  the  counts' 
board  of  health.    [C.  L.  §  2172*;  '96,  p.  528*. 

l\iwprof  connt7  vominiadoners,  'i  511,  »ub.  38. 

1 107.  Duties  and  powers.  Every  local  board  of  health,  whether  county 
or  municipal,  shall  supervise  all  matters  pertaining  to  the  sanitary  condition  of 
it(»(wmty.  town,  or  city,  and  shall  have  power  and  authority  to  order  nuisances 
or  the  cause  of  any  special  disease  or  mortality  to  be  abated  and  removed.  ['96, 
p.  .528*. 

1108.  Reports  to  state  board.  Every  local  board  of  health  or  health 
itfficer  t<hall  report  to  the  secretary  of  the  state  board  of  health  at  such  times  as 
the  Plate  board  may  require,  the  sanitary  condition  of  the  locality,  the  number  of 
births  and  deaths.  &ad  the  causes  of  death  a«  near  as  can  be  ascertained  within 
their  jurisdiction,  during  the  preceding  month;  also  the  presence  of  epidemic  or 
other  dangerous,  contagious,  or  infectious  diseases,  and  such  other  matters  within 
their  knowledge  or  jurisdiction  as  the  state  board  of  health  shall  require. 

1109.  Sanitary  rules  and  ordinances.  It  shall  be  the  duty  of  the 
board  of  trustees  of  everj'  incorporated  town,  and  of  the  city  council  of  everj' 
incorporated  city,  and  of  the  board  of  county  commissioners  of  each  county  in  the 
!<tatje.  t-o  establisli  by  ordinance  such  sauitary  rules  and  regulations  as  may  be 
necessary  to  promote  the  general  health,  and  to  prevent  the  outbi-eak  or  spread  of 
infectious  or  contagious  diseases ;  and  to  provide  penalties  for  the  infraction  of  any 
of  such  ordinances.    [C.  L.  §  2173*. 

1110.  Quarantine.  Any  local  )>oard  of  health  may  declare  quarantine 
in  its  county,  city,  or  town,  or  any  part  thereof,  against  a  contagious  or  infectious 
disease  prevailing  there  or  elsewhere,  and  against  all  persona  and  things  likely  to 
spread  contagion  or  infection.  Each  of  such  boards  shall  have  power  and  author- 
i^'  to  enforce  such  quarantine  until  the  same  is  raised  by  it,  and  may  confine  any 
person  affected  with  or  likely  to  spread  contagion  or  infection  to  tlie  house  or 
{»emises  in  which  he  residefs  or  to  a  place  to  be  provided  by  the  board  for  the 
porpoee.    [C.  L.  217^. 


1111.  OontagiouB  diseases  to  be  reported.  All  physicians  or  other 
persons  having  knowledge  of  the  existence  of  any  contagioas  or  infectious  disease, 
or  having  reason  to  believe  that  any  snch  disease  exists,  are  hereby  reqnired  to 
report  the  same  forthwith  to  the  local  board  of  health.    [C.  L.  §  2176*. 

1112.  Duties  of  persons  exposed.  All  physicians  or  nurses,  or  other 
perHons  having  been  exptwed  to  any  contagious  or  infectious  disease,  are  forbidden 
to  mingle  with  other  persons  subject  thereto,  in  the  clothing  worn  by  them  while 
w  exposed,  unless  the  same  haft  been  thoroughly  disinfected,  or  to  otherwise 
expose  any  other  person  to  such  contagion  or  infection.    [C.  L.  S  2177*. 

1 1 13.  Penalties.    Any  person  who  shall  wilfully  or  unlawfully  or  know- 
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ingly  introduce  any  contagious  or  infectious  disease  into  any  county,  city,  tonn, 
or  villa^,  or  who  n^lects  or  refuses  to  comply  witli  an}'  of  the  provisions  of  this 
title,  shall  be  deemed  guilty  of  a  misdemeanor.    [C.  L.  2178*. 


TTFLE  25. 

HIGHWAYS. 


Chapter  1. 

GENERAL  PROVISIONS. 

1114.  Defined.  In  all  counties  of  this  state,  all  roads,  streets,  alleys, 
lanes,  courts,  places,  trails,  and  bridges  laid  out  or  erected  as  such  by  the  pubUc, 
or  dedicated  or  abaudoned  to  the  public,  or  made  such  in  actions  for  the  partition 
of  real  property,  are  public  highways.    [C.  L.  §§  2065-9*. 

Cal.  Pol.  C.  g  2618*.    Mout.  Pol.      g  2600*.  for  highways,  the  court  is  not  prepared  to  say  that 

Dedication  of  streets,  etc.,  §  2014.    Highways  dc-  an  acceptance  may  not  bo  inferred  under  somt 

fined,  g  S498.  oircumstauces  from  the  action  and  use  of  the  pnbliv 

There  being  in  Utah  territory  no  statute  reqnir-  generally,  without  any  action  of  the  body  cbargrd 

ing  any  formal  acceptance  by  officers  or  agents  in  with  the  repair  of  public  roads.    Wilson  t.  Hull,  7 

«harge  of  public  roads,  of  land  dedicated  by  owners  U.  90;  24  P.  799. 

1115.  When  deemed  dedicated.  A  highway  shall  be  deemed  to  havp 
been  dedicated  and  abandoned  to  the  use  of  the  public  when  it  has  been  contdnn- 
ously  used  as  a  public  thoroughfare  for  a  period  of  ten  years.    [C.  L.  §  2066*. 

The  extent  of  the  dedication  is  determined  by  highway  is  a  part.    Burrows  v.  Guest,  5  V.  91;  li 

9l\  the  circumstancea,  not  only  by  the  part  actually  P.  847.  Wilacm  v.  UoU,  7  U.  90;  84  P.  TBS.  Wbite- 

Qsed,  but  also  the  width  of  the  highways  in  the  sides  v.  Orcen,  13  U.  341;  44  P.  10B8. 
vicinity  and  of  the  system  of  which  the  paiticalar 

1 1 16.  Oontinue  until  abandoned.  All  highways  once  established  muHt 
continae  to  be  highways  until  abandoned  by  order  of  the  board  of  county  com- 
missioners of  the  county  in  which  they  are  situated,  by  operation  of  law,  or  by 
judgment  of  a  court  of  competent  jurisdiction;  provided,  that  a  road  not  UJ»ed  or 
worked  for  a  period  of  five  years  ceases  to  be  a  highway.    [C.  L.  §  2070*. 

Cal.  Pol.  C.  §  2619*.    Mont.  Pol.  C.  g  2601* 

1117.  Width  of  public  and  private  ways.  The  width  of  all  pablio 
highways,  except  bridges,  alleys,  lanes,  and  trails,  shall  be  at  least  sixty-six  feet 
The  width  of  all  private  highways  and  by-roads,  except  bridges,  shall  be  at  least 
twenty  feet ;  provided,  that  nothing  in  this  title  shall  be  so  construed  as  to  increase 
or  diminish  the  width  of  either  kind  of  highway  already  established  or  used  as 
such. 

Cal.  Pol.  C.  2  2620*.   Mont.  Pol.  C.  §  2602*. 

1118.  Foxfeiture  of  franchise.  Whenever  the  franchise  of  any  toi\- 
biidge,  trail,  turnpike,  or  of  any  plank  or  common  wagon  road  lias  expired  by 
limitation,  forfeiture,  or  non-user,  the  same  becomes  a  free  public  highway,  and 
no  claim  shall  be  valid  a^inst  the  public  for  right  of  way  or  for  the  land  or 
material  comprising  such  bridge,  trail,  turnpike,  or  plajik  or  wagon  road.  [C.  L. 
§  2069*. 

Cal.  Pol.  C.  §2810*. 

1 1 19.  Limited  highways.   Where  roads  or  sta^ets  are  laid  out  tlirougli 
improved  lands,  and  such  limds  are  not  protected  by  fences  along  the  lines  of 
roads  or  streets  passing  through  them,  such  roads  or  streets  mayt  by  the  board  of 
conniy  commissioners  of  the  county,  be  declared  to  be  limited  highways.  A 
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notice  to  that  effect  shall  be  posted  at  each  end  of  such  limited  highways,  and 
imy  person  who  shall  wilfully  drive  any  bands  or  herds  of  cattle,  horses,  sheep, 
or  hogs  over  such  roads  or  streets  other  than  during  the  time  that  the  abutting 
lands  are  thrown  open  to  the  public  by  the  owners  thereof  for  grazing  purposes, 
shall  be  deemed  guilty  of  a  misdemeanor.    [C.  L.  §  2067. 

1 120.  Public  and  private  rights  in  highways.  By  taking  or  accept- 
ing land  for  a  highway,  the  puUic  acquires  only  the  right  of  way  and  incidents 
necessary  to  enjo3ring  and  maintaining  it.  A  transfer  of  land  bounded  by  a 
highway  passes  the  title  of  the  person  whose  estate  is  transferred,  to  the  center 
of  the  highway.    [C.  L.  §  2071. 

UU.  Pol.  C.  $  ieesi"';  Mont.  Pol.  C.  i  2630*.  cuDt4iiae  to  make  any  use  thereof  uot  incompatible 

The  easement  acquired  by  the  public  in  a  public  with  thc!  public  easement.    Wbitesides  v.  QieeD. 

highway  rests  in  it  the  mere  right  of  pasaagc,  and  18  U.  341;  44  P.  lOSS. 

docfl  not  divest  the  owner  of  the  fee,  and  he  may 

1121.  Highways  in  cities  and  towns.  Where  public  highways  extend 
through  any  incorporated  town  or  city  they  shall  conform  to  the  direction  and 
grade  and  be  subject  to  all  regulations  of  other  sti-eets  in  such  town  or  city.  [C. 
L.  2082*. 

1122.  Plats  of  highways  to  be  filed.   It  shall  be  the  duty  of  the  ^ffifUtd'O^^ 
board  of  county  commissioners  in  each  county  immediately  to  determine  all  ^ttjfit/^  ^IT 
public  highways  existing  in  its  county,  and  to  prepare  in  dupli<'ate,  plats  and  ^jKJ 
Twcific  descriptions  of  the  same  and  of  such  other  highways  as  such  boai>d  may   /w7 T 
from  time  to  time  locate  upon  public  lands,  one  copy  of  which  shall  be  kept  on 

file  in  the  oHi<«  of  tlie  county  clerk,  and  the  other,  said  board  shall  cause  to 
be  filed  in  the  office  of  the  state  board  of  land  commissioners. 

Duty  of  county  mimiyor  as  to  highways,  etc.,  \\  838,  644. 

1 1 23.  Reservation  of  highways  fh>m  state  patents.  Whenever  the 

Htate  shall  issue  its  patent  for  any  lands,  the  same  shall  be  made  subject  to 
the  easement  or  right  of  the  public  to  use  all  such  highways  as  ai-e  described  on  the 
plats  and  des<;riptions  filed  in  pursuance  of  the  last  preceding  section:  and  in 
each  case  the  ]>atent  shall,  as  far  as  possible,  contain  a  specific  and  detailed  res- 
er\'ation  of  such  highways  for  public  use. 

1124.  U.  S.  Patents.  Highwajrs.  Olaim  for  damages.  Whenever 
any  person  shall  acquire  title  from  the  t7nited  States  to  any  land  in  this  state 
over  which  there  shall  at  such  time  extend  any  public  highway  that  shall  not 
theretofore  have  Ijeen  duly  platted,  and  that  shall  not  have  l>een  continuously 
used  as  such  for  a  pericxl  of  ten  years  theretofore,  he  shall,  within  three  months 
after  receipt  of  his  patent,  assei't  his  claim  in  writing  for  dama42:es  to  the  board  of 
county  commissioncrH  of  the  county  in  which  the  land  is  situated;  and  said 
board  shall  have  an  a<Iditional  period  of  thi-ec  months  in  which  to  begin  proceed- 
ings to  condemn  the  land  according  to  law.  Such  highway  shall  rantinue  open 
as  a  public  highway  during  said  periods;  but  in  case  no  action  is  begun  wi^in 
the  period  above  stated  l)y  the  board  of  county  commissioners,  said  highway 
shall  be  deemed  to  be  abandoned  by  the  public.  In  case  of  a  failure  by  such 
perHon  so  acquiring  title  to  public  lands  to  assert  his  <'laim  for  damages  as  afore- 
said, for  three  months  from  the  time  he  shall  have  rc<«ive<l  a  patent  to  such 
lands,  he  shall  thereafter  be  bari-ed  from  asserting  or  mrovering  any  dainf^es  bj* 
reason  of  such  public  highway,  and  the  same  shall  remain  open. 

N.  Dak.  (ISgft)  %10^.    See  R.  S.  of  U.  S.  ?  2477. 

1125.  Sidewalks  on  highways.  Any  owner  <h*  o(X!Ui)ant  of  land  may 
construct  a  sidewalk  on  the  highway  along  the  line  of  his  land,  subject,  however, 
to  such  n^lations  as  may  be  prescribed  by  the  boaitl  of  county  (wmmissioners. 
Any  person  driving  or  riding  on  such  sidewalk  with  hoi-we  or  team  without  per- 
miffiQon  of  the  owner  of  such  sidewalk,  is  liable  to  such  owner  for  all  danum^  he 
may  suffer  thereby.    [C.  L.  §  2080*. 

oil.  Pol.  C.  it  8832*.   Mont.  Pol.  C.  9  8621* 
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1126.  Trees  along  highways.  Damages.  Any  owner  or  occupant 
of  land  adjoining  a  public  highwaj*  niaj'  plant  trees  on  the  side  of  such  highway 
contiguous  to  his  land.  Such  trees  must  be  set  in  regular  lines  at  such  distance 
from  the  center  line  of  the  highw^j'  as  may  be  determined  by  an  order  of  the  board 
of  count}'  commiBBioners.  Whoever  shall  wilfully  or  maliciously  injure  aay  of 
such  trees  shall  be  liable  to  the  owner  for  treble  the  amount  of  damages  sustained. 
[C.  L.  §  2081*. 

Cal.  Pol.  C.  §  283J^.    Bonus  for  plantiug  trees  on  highway,  §  511,  suh.  17. 

1127.  Ditches  crossing  highways.  Owners  or  users  of  canals  or 
ditches  which  now  are  or  hereafter  may  be  constructed  aei-oss  any  public  highway, 
are  required  to  restore  such  highway  to  as  good  and  safe  condition  as  it  was 
before  such  c^ial  or  ditch  was  constructed,  by  building  a  bridge  or  such  otfao' 
suitable  crosang  as  may  be  determined  by  the  board  of  county  commissioners  or  ^ 
road  supervisor.  A  failure  to  construct  and  keep  in  repair  such  bridge  or  eroedng 
as  and  when  required  by  the  board  of  county  commissioners  shall  be  deemed  a 
misdemeanor ;  provided,  that  nothing  in  this  chapter  shall  prevent  the  county  from 
keeping  bridges  and  crossings  in  repair  after  they  have  betai  accepted  by  the  board 
of  county  commissioners.    [C.  L.  §  2083*. 

1128.  Encroachments.   If  any  public  highway  is  enci'oached  uponby 
'.    a  fence  or  building  or  otherwise,  the  road  supervisor  of  tilie  district  may,  ondly  or 

in  writing,  require  the  encroachment  to  be  removed. 

<■»!.  Pol.  C.  2  2781.    Mont.  Pol.  C.§  2721. 

1129.  Id.  Notice  to  remove.  Notice  must  be  given  to  theo(«upaiit 
or  owner  of  the  land,  or  person  causing  or  owning  the  encroachment,  or  left  at 
his  place  of  residence,  if  he  be  known  to  the  person  giving  such  notice  and  reside 
in  the  county,  if  not,  it  must  be  posted  on  the  encroachment^  speci¥}*ing  the 
lireadth  of  the  highway,  the  place  and  extent  of  the  encroachment,  and  requir- 
ing him  to  remove  the  same  within  ten  days  thereafter. 

Cal.  Pol.  C.  I  2732.   Mont.  Pol.  C.  g  2722. 

1 1 30.  Id.  BefliBal.  Penalty.  If  the  encroachment  is  not  removed  or 
commenced  to  be  removed,  and  the  removal  not  diligently  prosecuted,  prior  to 
the  expiration  of  the  ten  days  from  the  service  or  posting  the  notice,  the  one  who 
caused,  owns,  or  controls  the  encroadiment  forfeits  ten  dollars  for  each  day  the 
same  continueB  unremoved.  If  the  encroachm^t  is  such  as  to  effectually  obrtruct 
and  prevent  the  use  of  the  highway  for  vehicles,  the  road  supervisor  must  forth- 
vritli  remove  the  same. 

C:al.  Pol.  C.  g  2733.   Mont.  Pol.  C.  g  2723. 

1131.  Id.  Action.  If  tiie  encroachment  is  denied,  and  the  owner, 
occupant,  or  person  controlling  the  matter  or  thing  charged  witli  being  an 
encroachment,  refuses  either  to  remove  or  permit  the  removal  thereof,  the  bovd 
of  county  commissioners  must  direct  the  county  attorney  to  commence  in  l^e 
proper  court  an  action  to  abate  the  same  as  a  nuisance ;  if  judgment  be  recovered 
for  the  plaintiff,  in  addition  to  having  the  same  abated,  there  shall  also  be 
recovei-ed  ten  dollars  for  every  day  such  nuisance  remained  after  notice  given  for 
its  removal,  and  also  the  costs  of  the  action. 

Cal.  Pol.  C.  §  2734.    Mont.  Pol.  C.  §  2^4*. 

1132.  Removal  witiiout  action.  The  boai-d  of  county  conunisraoners 
may  at  any  time  order  the  supervisor  to  forthwitii  remove  any  sudi  encroach- 
ment wiUiout  commencing  actiou. 

Mont.  Pol.  C.  3  2724. 

1 1 33.  Id.  Penalty.  If  the  encroachment  is  not  denied,  but  is  not 
removed  for  five  days  after  the  notice  is  complete,  the  road  supervisor  may  i-emovo 
the  same  at  the  expense  of  the  owner,  occupant,  or  person  controlling  the  same, 
and  recover  his  costs  and  expenses,  and  also  for  each  day  the  same  remained 
after  notice  was  complete,  the  sum  of  ten  dollars,  in  an  action  for  tliat  purpose. 

Cal.  Pol.  C.  \  2735.   Mont.  Pol.  C.  \  2725. 
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Chapter  2. 


COMMISSION'ERS  AXD  SUPERVISORS. 


1134.  Powers  of  county  commieeioners  as  to  highways.  Each 
board  of  connty  commissionera  shall  by  proper  r^ilationn : 

1.  IHvide,  where  not  already  done,  the  count}'  into  a  suitable  and  con- 
venient number  of  road  districts,  and  appoint  supervisors  therefor  biennially  or 
whenever  vacancies  occur  from  any  cause,  and  remove  them  at  pleasure. 

2.  Cause  to  be  surveyetl,  viewed,  laid  out,  recorded,  opened,  maintained, 
aiid  worked,  such  public  highways  as  are  necessar}'^  for  public  convenience. 

3.  Abolish  or  abandon  such  public  highways  as  are  unnecessary  for  the  use 
of  the  public. 

4.  Contract  for,  purchase,  or  otherwise  acquire,  when  neoessary,  the  right 
of  way  for  a  public  highway  over  private  property ;  and  may  institute  proceed- 
iaga  for  the  acquirement  of  said  right  of  way  as  provided  by  law. 

Cause  to  be  erected  and  maintained  on  such  highways  as  they  may  desig- 
nate, milestones  or  posts,  and  guide  posts,  properly  inscribed. 

ti.  Designate  the  public  highways  to  be  maintained  by  the  county  within 
or  extending  through  each  incorporated  city  or  town;  which  in  no  case  shall  be 
more  than  three  in  the  same  direction.    [G.  L.  §  2072*. 

Cal.  Pol.  C.  2  2ft4S*.    Moot.  Pol.  C.  g  2631*. 

Coonty  board  to  create  rood  districtB,  §  511.  sub.  1;  and  oontrol  hlshwayi,  I  911,  auh.  34. 

1135.  Beoords  relating  to  highways.  The  county  derk  must  keep 
a  book  in  which  must  be  recorded  aXl  the  orders  of  the  board  of  county  commis- 
sioners relative  to  each  road  district,  including  orders  for  laying  out,  opening, 
sod  altering  roads ;  a  description  of  each  road  district,  the  name  of  its  super- 
visors, roads,  highways,  contracts,  and  all  other  matters  p^taining  thereto.  [G. 
L  §  2073. 

1136.  Appointment  of  supervisors.  Supervisors  of  road  districts 
tthall  recdve  notice  of  their  appointment  from  the  county  clerk,  and  within 
twenty  days  thereafter,  most  qualify  as  such  by  taking  and  subscribing  the  oath 
of  office  and  giving  a  bond  to  the  county  in  such  sum  as  may  be  determined  by 
the  board  of  countj'  commissioners;  such  bond  to  be  approved  by  and  filed 
with  the  county  clerk.  A  certificate  of  the  county  clerk,  under  his  seal,  that  the 
appointment  has  been  made,  the  required  bond  filed,  and  the  oath  of  office  taken, 
shfdl  constitute  a  commission,  and  shall  authorize  the  person  named  therein  to 
discharge  tSie  duties  of  supervisor  until  superseded.    [C.  L.  §  2074=^. 

1 137.  Id.   Duties  and  powers.   Road  supervisors,  under  the  direction 

and  supervision  of  the  board  of  county  commissionei's,  must: 

1.  Take  charge  of  the  public  highways  within  their  respective  districts. 

2.  Keep  them  clear  of  obstructions  and  in  good  repair. 

.3.  Cause  banks  to  be  graded,  bridges  and  causeways  to  be  made  where 
necessary,  and  keep  the  same  in  repair  and  renew  them  when  necessary. 

4.  Give  not  less  than  two  days'  notice  to  the  inhabitants  of  their  respective 
districts  liable  to  do  work  on  roads,  stating  when,  where,  with  what  implements, 
and  under  whose  Erection  to  work. 

5.  Collect  the  annual  poll  tax  and  direct  and  superintend  the  expenditure 
of  that  portion  of  the  tax  paid  in  labor. 

6.  Make  to  the  board  of  count}-  commissioners,  on  or  before  the  first 
Monday  in  December  of  each  year,  a  wiitten  report  showing : 

First.    The  name  of  each  person  assessed  for  poll  tax  in  his  district. 
Second.    The  name  of  each  person  who  has  paid  his  tax  in  labor,  and 
the  amount  paid. 

Third.  The  name  of  each  person  who  has  paid  his  t>ax  in  money,  and  the 
amoont  paid. 
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Fourtih.  The  amount  of  tax  collecteil  by  suit,  aud  the  name  of  the  delin- 
quent. 

Fifth.  The  amount  of  uncollected  tax.  the  name  of  each  ddiiiquent,  and 
the  cause  why  such  tax  remains  uncollected  in  each  instance. 

Sixth.  The  amount  and  kind  of  labor  eiqwnded  in  his  district,  and  the 
places  wh^  such  labor  was  performed. 

Seventh.  A  general  desciiptiDn  of  the  condition  of  the  public  highwayit  in 
his  difitrict. 

Eighth.  An  accurate  account  of  the  time  he  himself  was  emploved,  and  tlie 
nature  and  items  of  the  service  rendered.    [C.  L.     2075*.  2079*. 

Poll  tax  generaUy,  1748-1751. 

1138.  Supervisors' reports.  The  board  of  county  commissioners  may 
at  any  tame  require  special  reports  from  road  supervisors.  A  failure  to  make  a 
report  as  herein  required,  subjects  the  supervisor  to  a  penalty  in  any  sum  not- 
exceeding  one  hundred  dollars,  to  be  recovered  in  an  action  on  his  bond.  [C.  L. 
§  2079*. 


CHAPTER  8. 

PENALTIES. 

1139.  Obstructions  and  injuries  to  highways.  Auy  person  wlio 
wilfully  or  carelessly  obstructs  or  injures  any  public  or  other  highway  by  causing' 
or  permitting  flow  or  seepage  of  water;  or  who  wilfully  or  cai-ele.s8ly  permibt 
water  under  his  control  to  escape  in  wiy  manner,  so  as  to  iujui-e  auy  public  or 
other  highway;  or  any  person  who  shall  wilfully  or  carelesdy  place  or  lea^'e 
or  cause  to  b^  placed  or  left,  any  log,  timber,  stone,  wood,  or  other  material,  or 
any  machinery,  wagon,  or  other  vehicle  upon  any  public  or  other  highway,  in 
such  a  way  as  to  obstruct  the  travel  or  to  endanger  property  or  persons  patvdng 
upon  such  highwav.  shall  be  deemed  guilty  of  a  misdemeanor.  [('.  L.  §  2084*: 
'90,  p.  3. 

Encroachmentaon  highways,     1128~im  Co.,  13  U.  S52;  44  P.  lOiO.    Public  hixhwayK  may 

When  a  train  and  vehicla  approach  a  highway  not  only  be  aned  for  public  travel  in  the  nfm\  tind 
eroHung  at  the  same  tame,  the  latter  nhoald  stop,  ordinary  mode,  but  mAj  be  used  for  other  par 
but  the  train  should  not  by  stopping  on  the  cross-  poses,  if  thereby  the  ordimuT  ums  mw  not  unmi- 
ing  or  moving  backward  and  forward,  Hubject  the  wnably  interfered  with.  C^ty  of  Eureka  r.  Wtlwu. 
vcnicle  to  unreasonable  delay.   Wilson  v.  Sou.  Pac.     —  U.  — ;  48  P.  41. 

1140.  Driving  animftlfl  on  hillside  highway.  Any  person  who 
drives  a  herd  of  horses,  mules,  asses,  cattle,  sheep,  goats,  or  swine  over  a  pnMic 
highway,  where  such  highway  is  constructed  on  a  hillside,  shall  lie  liable  for  all 
damage  done  by  such  animals  in  destroying  the  banks  or  rolling  rocks  into  oi* 
upon  such  highway.     [C.  L.  §  2087. 

The  instruction  that  plaintiff  aud  the  public  had  Section  2087,  C.  L.  1888,  doe»  nut  deprive  a  persun 

aright  t4>  a  highway  lor  cattle  or  for  their  indi-  of  property  without  due  process  of  law.    Brimm  v. 

vidual  Dse;  Ma,  erroneoua  under  circomstances.  Jones,  11  U.  800;  39  P.  8£S.    Affirmed,  10S  1'.  S. 

Bunnell  v.  R.  G.  W.  I^.  Co..  13  U.  314;  44  P.  987.  180. 

1141.  Use  of  bridges.  Notice.  The  boai-d  of  wunty  commitwioneis 
may  cause  to  be  put  up  on  bridges  a  notice  that  there  is  a  fine  of  five  doliju-s 
fornding  or  driving  on  this  bridge  faster  than  a  walk'':  and  that  '*  not  moretlwn 
(stating  the  number)  horses,  mules,  asses,  or  cattle,  or  (stating  the  num- 
ber )  sheep,  goats,  or  swine  will  be  allowed  upon  this  bridge  at  any  one 

time,  under  a  penalty  of  ten  dollars  for  each  ofEense. ' '  AVhoever  therei^r  ri(l«fi 
or  drives  faster  than  a  walk  on  such  bridge,  is  liable  to  a  fine  of  five  dollars  for 
each  offense,  and  any  person  who  drives  or  allows  upon  such  bri(^  a  grenter 
number  of  animaJs  than  that  designated  upon  the  notice,  is  liable  to  a  fine  of  ten 
dollars  for  each  offense.    [C.  L.  *^  2088. 

1 142.  Iz^juring  trees  on  highways.   Whoever  digs  up.  ('ut»  down,  or 
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'jthmvise  injures  or  wilfully  desti-oy^  any  shade,  ornamental,  or  other  tree, 
planted  and  standing  on  any  highway  in  conformity  to  the  requirements  of  this 
title,  shall  be  deemed  guilty  of  a  misdemeanor.    [C.  L.  §  2089. 

1143.  Teams  passing  each  other.  Whenever  it  is  neceBsary  for  a  fast 
traveling  team  to  pass  a  slower  one,  it  shall  be  the  duty  of  the  teamster  of  the 
slow  traveling  team  to  give  the  other  a  convenient  opportmiity  so  to  do,  if  it  can 
be  done  without  endangerii^  his  own  team;  and  whenever  teams  of  any  kind 
meet,  each  shall  seasonably  turn  to  the  light,  so  as  to  give  the  other  team  half  of 
tbe  ^veled  road,  whenever  it  be  done  with  safety.  A  fe^ilure  so  to  do  shall 
he  deemed  a  misdemeanor.    [C.  L.  §  2090. 

1144.  Damages.  Any  person  violating  any  of  the  provisions  of  this 
title,  in  addition  to  the  penalties  herein  provided,  shall  be  liable  for  all  damages 
that  may  accrue  to  the  party  damaged  by  reason  of  such  violation.  [O.  L. 
§2091. 


TTTIxE  26. 

HOLIDAYS. 

1145.  Enmnerated.  The  following  named  days  are  legal  holidays  in 
this  state :  every  Sxmday ;  the  first  day  of  January ;  the  twenty-second  day  of  Feb- 
rmuy;  the  fifteenth  day  of  April,  commonly  known  as  Arbor  day;  the  thirtieth 
day  of  May,  commonly  called  Decoration  day ;  the  fourth  day  of  July ;  the  twenty- 
fomth  day  of  July,  commonly  called  Pioneer  day ;  the  first  Monday  in  September, 
known  as  Labor  day ;  the  twenty- fifth  day  of  December,  commonly  called  Christ- 
mas; and  all  days  which  may  be  set  apart  by  the  president  of  the  United  States, 
or  the  governor  of  this  state,  b}*^  proclamation,  as  days  of  fast  or  thanksgiving ; 
provided,  that  when  any  of  said  days,  except  the  first  mentioned,  shall  fall  on 
Sunday,  the  foUowing  Monday  shall  be  the  holiday.  [C.  L.  %  2122*;  '92,  p. 
14*;  '96,  p.  88*. 

Wlmk  hrt  dar  to  perfma  an  aot  fiiUs  cm  a  holl-  W  8tfe,  804.  pBTment  of  note,  matartng  on  holl- 
dir.  it  mar  t«  perfonned  on  the  folloving  day,     oar,  { 1587. 

1146.  Arbor  day  proclamation.  The  governor  shall  each  year  issue  a 
proclamation,  recommending  the  observance  of  Arbor  day  by  the  planting  of  trees, 
shrcibe,  and  vines,  in  the  promotion  of  forest  growth  and  culture,  and  in  the  adorn- 
ment of  public  and  private  grounds,  places,  and  ways,  and  in  such  other  efforts 
uid  nndertakings  as  shall  be  in  harmony  with  the  general  character  of  such 
holiday.    ['92,  p.  26*. 


TITLE  27. 

HOMESTEADS. 

1147.  Value  allowed.  A  homestead  consisting  of  Ituids  and  appurte- 
nances, which  lands  may  be  in  one  oi*  more  localities,  not  exceeding  in  value  with 
the  appurtenances  and  improvements  thereon  the  sum  of  fifteen  hundred  dollars 
for  the  head  of  the  family,  and  the  fui-ther  sum  of  five  hundred  dollars  for  his 
wile,  and  two  hundred  and  fifty  dollars  for  each  other  member  of  his  family,  shall 
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be  exempt  from  judgment  lien  and  from  exei^ution  or  forced  sale,  except  as  pro- 
vided in  this  title.    ['96.  p.  215*. 

Homcstoad  exemption  to  be  provided.  Coil.  art.  Land  nut  being  the  residence  of  the  pUintiff  or 

22,  Bee.  I.    Neither  husband  nor  wife  can  remove  his  family,  nor  in  an;  manner  appurtenant  to 

the  other  firom  homestead,  i  liSn.   Property  ex-  or  used  in  connection  with  their  re«dence,  nor 

tonpt  from  ezecntioa,  2|  8S43-3S46.    Homestead  selected  by  the  plaintiff  for  a  homestead,  ia  not 

exempt  from  p^ment  of  decedent's  debts,  ezcep-  within  the  exemption  provided  for  in  S  Mitt,  C.  L. 

tion,  el  28S9, 8847,   Homestead  of  decedent  goes  to  1888,  and  hence  subject  to  sale  by  a  judgmeotcred- 

whom.     8830.  2831. 3847.  itor.   Uammett  v.  Storra,  —  U.  — ;  4»  P.  6^ 

1148.  Selected  from  property  of  husband  or  wife.  If  the  home- 
stead claimant  is  married,  the  homestead  may  be  selected  from  the  separate 
property  of  the  husband,  or,  with  the  consent  of  the  wife,  from  her  separate  pn^ 
erty. 
y.  Dak.  (1895)  S  3606*. 

1140.  Declaration,  who  may  make.  Any  person  who  is  the  head 
of  a  family  may  make  a  declaration  of  homestead  in  the  maimer  provided  in 
the  next  two  sections,  but  a  failure  to  make  such  declaration  shall  not  impair  the 

homestead  right. 

N.  Dak.  (1885)  3820. 

1 160.  Id.  Execution  and  filing.  In  order  to  record  a  homestead,  the 
husband  or  other  head  of  the  family,  or,  m  case  the  husbuid  has  not  made  such 
selection,  the  wife  must  execute  and  acknowledge  a  declaration  of  liomestead. 
and  file  the  same  for  i-ecord  in  tlie  office  of  the  recordw  of  the  county  or  countieB 
in  which  the  land  is  sitnated. 

N.  Dak.  (1886)  g36ei* 

1161.  Id.   Oontente.   The  dedaration  of  homestead  must  contain: 

1.  A  statement  showing  the  person  making  it  to  be  the  head  of  a  family ;  or. 
when  the  declaration  is  made  by  the  wife,  showing  that  her  husband  has  not 
made  such  declaration. 

2.  A  description  of  the  premises. 

3.  An  estimate  of  their  cash  value. 

N.  Dak.  (1895)  g  3628. 

1162.  Selection  on  issue  of  execution.  It  shall  be  the  privile^of 
either  the  husband  or  the  wife  to  claim  and  select  a  homestead  to  the  full  extent 
prescribed  in  this  title,  on  the  failui*e  of  the  other,  being  the  judgment  debtor,  to 
make  such  claim  or  selection. 

1163.  Sale  of  homestead.  Effect.  A  sale  and  disposition  of  one 
homestead  shall  not  l>e  held  to  prevent  ^e  selection  or  purchase  of  another. 

N.  Dak.  (1895)  g  3^. 

1 1 54.  "  Head  of  a  family  "  defined.  The  phrase  ' '  head  of  a  family ' '  as 
used  in  this  title  includes  within  it«  meaning: 

1.  The  husband  or  wife,  when  the  claimant  is  a  maiTied  pei*son;  but  in  no 
ease  are  both  husband  and  wife  entitled  each  to  a  homestead  under  the  pro^Tfdona 
of  this  title,  except  to  the  extent  hereinbefore  provided. 

2.  Every  person  who  ha.s  residing  on  the  premises  with  him  or  her  and 
under  his  or  her  care  and  maintenance,  either:  (a)  his  or  her  child,  or  the  child 
of  his  or  her  deceased  wife  or  husband,  whether  by  birth  or  adoption;  (b)  a 
minor  brother  or  sister,  or  the  minor  child  of  a  deceased  brother  or  sister;  {c) 
a  father,  mother,  grandfather,  or  grandmother;  (d)  the  father,  mother,  grand- 
father, or  gmndmother  of  a  deceased  husband  or  wife ;  (e)  an  unmarried  sister,  or 
any  other  of  the  relatives  mentioned  in  this  section,  who  have  attained  the  age 
of  majority  and  are  unable  to  tiUce  care  of  or  support  themselves. 

N.  Dak.  (1886)  3625*. 

1 1 55.  Conveyance  of  recorded  homestead.   If  the  owner  is  married, 

no  conveyance  or  in(!uml)rance  of,  or  contract  to  convey  or  incumber,  the  prem- 
ises select«<l  and  recorded  as  a  homestead  prior  to  the  time  of  such  omveyance. 
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incumbrance,  or  contract,  is  valid  unless  both  the  husbajid  and  wife  join  in  the 
exeention  of  the  same. 

y.  Dak.  (1805)  §  360S*.    Iowa,  McCl&in'ij  An.         Htuband  can  convey  homestead  without  w if 
C.  (1888)  i  3183*,   Colorado,  Mills'  .\n.  S.  (1881)     consent,  Bultjeftto  her  dower  right.   Cook  v.  Hig- 
(2137*.  ley,  10  U.  228  ;  37  P.  836. 

1 166.  When  subject  to  execution.  The  homet^tead  is  subject  to  exe- 
cution in  sati^action  of  judgments  obtained: 

1.  On  debtB  secured  by  mechanics'  or  laborers*  liens  for  work  or  labor  done 
or  material  furnished  exclusively  for  the  improvement  of  the  same. 

2.  On  debts  secured  by  lawful  mortgage  on  the  premiscB. 

3.  On  debts  created  for  the  purchaBe  thereof  and  for  taxeH  accruing  and 
lened  thereon. 

N'.  Dak.  (1886)  ^3607. 

AU  property  liable  to  execution  for  purchano  price,  taxen,  etc.,  §  3247. 

1 157.  When  husband  or  wife  deserts.  lu  case  the  husband  or  wife 
detsert  his  or  her  fwotiily,  the  exemption  shall  continue  in  favor  of  the  one  reaid- 
ing  npon  the  premises.    ['96,  p.  215. 

1168.  Effect  of  conveyance.  Exemption  of  proceeds.  When  a 

homestead  is  conveyed  by  the  owner  thereof,  such  conveyance  shall  not  subject 
the  premises  to  any  lien  or  incumbrance  to  which  it  would  not  be  subject  in  the 
bands  of  the  owner;  and  the  protreeds  of  the  sale  thereof,  to  the  amount  of 
the  exemption  existing  at  the  time  of  sale,  shall  be  exempt  from  execution  or 
other  process  for  one  year  after  the  receipt  thereof  by  the  person  entitled  to  the 
eiemption.    ['96,  p.  215. 

1169.  Insurance  money,  when  exempt.  Whenever  the  homestead 

improvements  are  insured  in  favor  of  the  owner,  and  a  loss  occurs  entitling  such 
person  to  the  insurance,  the  money  tlius  derived  shall  be  exempt  to  the  same 
extent  as  the  improvements  would  have  been  had  not  such  loss  occurred.  ['96, 
pp.  215-16*. 

1160.  Water  rights  exempt  iVom  execution.  Water  rights  and 
interests,  eithw  in  the  form  of  corporate  stock  or  otherwise,  owned  by  the  judg- 
ment debtor,  shall  be  exempt  from  execution  to  the  extent  that  such  rights  and 
interests  are  necessarily  employed  in  supplying  water  to  the  homestead  foi- 
dume«tic  and  in'igating  purposes:  but  uuch  rights  an<l  interests  shall  not  be 
exempt  from  assessment  and  sale  by  corporationH  or  companies  owning  the  water, 
nor  ^m  levy  and  sale  on  a  judgment  against  such  coi-porationa  or  companies. 
[■%.  p.  218* 

1161.  When  homestead  exceeds  exemption  in  value.  If  the  home- 
stead selected  is  of  greater  value  than  is  exempted  under  this  title,  and  if  it 
confflsts  of  t\^'o  or  more  separate  pieces  of  land,  neither  of  which  is  of  the  value 
allowed,  the  person  entitletl  to  the  exemption  may  select  which  he  will  retain  in 
full  and  which  shall  be  partitioned  or  mUl.  If  so  elected,  the  homestead  may  be 
sold,  and,  after  paying  the  judgment  debtor  the  value  of  the  homestead,  the  Ijal- 
ance  of  the  money  shall  be  applied  on  the  judgment.    ['9(i.  p.  216*. 

1 162.  Id.  Sale  of  homestead.  The  homestead  shall  not  be  sold  if  the 
bid  do  not  exceed  the  value  of  the  exemption  if  the  homestead  be  in  one  piece: 
but  if  the  homestead  be  in  more  than  one  piece,  then  the  officer  and  the  judg- 
ment debtor  shall  proceed  as  hereinafter  provided  to  determine  the  value  of  each 
piece  of  propertj'  exempted,  and  any  such  property  shall  not  be  sold  unless  the 
bid  for  each  piece  be  greater^ than  the  appraised  value  thereof.     ['96,  p.  216*. 

1163.  Id.  Wlien  situate  in  more  than  one  county.  If  the  home- 
stettd  be  mtnated  in  more  than  one  county,  then  the  offioa*  serving  the  execution 
shall  have  that  part  of  the  homestead  situated  in  Hxe  count>'  wherein  the  writ  is 
served,  appraised,  and  he  shall  prepare  a  certificate  in  duplicate,  signed  by  the 
Af^yraiaers.  if  any,  and  himself,  stating  the  value  of  such  property',  of  which  one 
«>py  shall  be  given  to  the  judgment  debtor  and  the  other  shall  be  forwarded  to 
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the  sheriff  or  other  proper  officer  of  the  coimty  wherein  another  piece  of  the 
homestead  property  is  situated;  and  such  property  shall  be  appraised  as  before. 
In  case  such  property  does  not  equal  in  value  the  remainder  of  such  exemption, 
&e  officer  shall,  before  levy  and  sale,  if  the  judgment  debtor  have  nnappraised 
property  in  some  other  county,  cause  the  same  to  be  appraised  and  like  proceed- 
ings had  as  hereinbefore  prescribed.    ['96,  p.  217*. 

1164.  Id.  Proceeds  of  sale  exempt.  If  sold  on  the  judgment,  the 
money  paid  the  judgment  debtor  shall  be  exempt  from  that  or  any  Other  execu- 
tion as  hereinbefore  provided.    ['96,  p.  217. 

1166.  Id.  Interval  between  sales  in  diflisrent  counties.  When 

sales  of  property  are  made  in  more  than  one  county  on  the  same  execution,  there 
shall  be  at  least  five  days  intervening  between  the  first  and  each  succeeding  sale. 
I'm,  p.  217. 

1166.  Id.  Disagreement  ae  to  value  of  homestead.  Procedure. 
If  the  officer  having  the  execution  and  the  person  claiming  the  exemption  cannot 
agree  as  to  the  value  of  the  homestead,  or  the  partition  thereof,  or  as  to  the  quantity 
and  value  of  any  of  the  articles  of  personal  property  exempted  by  law,  the  officer 
shall  select  one  appraiser  and  the  person  claiming  the  exemption  another  appraiser, 
both  being  householders  of  the  vicinity,  to  whom  the  officer  shall  administer  an 
©ath  to  fairly  and  justly  appraise  and  set  apart  the  exempt  property  concerning 
which  there  is  a  di&^;reement.  In  case  of  the  disagreement  of  the  appraisers, 
they  shall  choose  a  third  person,  who  shall  also  be  sworn,  and  the  decision  of  any 
two  such  appraisers,  when  made,  shall  be  final.  The  appraisers  shall  report  to 
the  officer  their  appraisal  of  the  property  selected  for  the  homestead.  If  the 
person  entitled  elect  to  have  the  property  pai-titioned,  it  shall  be  the  duty  of 
the  appraisers  to  set  apart  such  homestead  as  the  person  entitled  shall  select  and 
be  entitled  to.     ['96,  pp.  217-18*. 

1 167.  Id.  Excess  to  be  sold.  The  property  not  set  apart  as  a  home- 
stead shall  be  subject  to  sale,  under  execution,  the  proceeds  to  be  applied  on  the 
judgment.    ['96.  p.  218. 


1168.  State  board  of  horticulture.  Three  members.  How 
appointed.  A  state  board  of  horticulture  is  hereby  created,  to  consist  of  three 
members  who  shall  be  appointed  by  the  governor,  by  and  with  the  consent  of  the 
senate,  the  said  members  to  be  residents  of  and  appointed  to  represent  respecti  vely 
the  three  horticultural.districts  of  Utah  hereby  created,  as  follows  : 

1.  The  counties  of  Salt  Lake,  Davis,  Tooele,  Weber,  MoEgan,  Summit.  Rich, 
Cache,  and  Box  Elder. 

2.  The  counties  of  Utah,  Carbon,  Emery,  Grand,  Juab,  Millard,  Sanpete, 
Sevier,  Uintah,  and  Wasatch. 

3.  The  counties  of  Beaver,  Garfield,  Iron,  Kane,  Piute.  San  Juan,  Wash- 
ington, and  Wayne.    ['96,  p.  354*  ;  '97,  pp.  48-9.^ 

1169.  Members  to  be  experienced.  Terms.  The  members  of  said 
board  shall  be  selected  with  reference  to  their  knowledge  of  and  practical  expe- 
rience in  horticulture  and  the  industries  connected  therowith.  No  more  than 
two  members  of  said  board  shall  belong  to  one  political  party.  They  shall  hold 
office  for  the  term  of  four  years  and  until  th^r  successors  are  appointed  and 
qualified.    ['97,  p.  49. 
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1170.  One  member  to  be  secretary.  One  member  of  said  board 
«haU  be  designated  by  the  governor  to  act  a»  secretary,  who  shall  perform  the 
duties  aa  hereinafter  prescribed.  Before  entering  upon  the  discharge  of  his  duties, 
each  member  shall  mi^e  and  subscribe  the  oath  as  prescribed  for  other  state 
offires  in  I^tah.    ['97,  p.  49. 

1171.  CKftefor  the  promotion  of  horticulture.  The  state  treas- 
urer is  hereby  authorized  to  receive  gifts,  donatiouH,  or  bequests  of  money  or 
pn^terty  for  the  promotion  of  the  horticultural  interests  of  Utah  and  to  disburse 
the  aame  upon  warrants  of  the  state  auditor,  which  said  warrants  shall  be  drawn 
only  upon  order  of  the  majority  of  said  board  of  horticnltural  oommissionerB, 
and  for  the  purpose  named  in  this  title.    ['97,  p.  49. 

1172.  Office  of  the  board  kept  open.  The  office  of  the  board  shall 
be  located  at  such  places  within  the  state  as  the  members  of  the  board  may  direct, 
and  shall  be  In  charge  of  the  secretary,  and  shall  be  open  for  the  transaction  of 
business  each  day  during  the  year  excepting  Sundays  and  legal  holidays,  and 
exerting  such  times  as  f^e  secretary  of  the  bowd  may  be  in  the  active  discharge 
(rf  Mb  dntieH  in  his  district,  outside  said  office.    ['97,  p.  49. 

1173.  Board  may  make  rules  respecting  contagious  diseases, 
etc.  For  the  purpose  of  preventing  the  introiiuction  into  the  state  or  spread  of 
contagions  diseases,  insects,  pests,  or  fungus  growths  among  fruit  or  fruit  trees, 
and  for  the  prevention,  la^tment,  cure,  and  extirpation  of  fruit  pests  and  diseases 
of  fruit  and  fruit  trees,  and  for  the  disinfection  of  grafts,  scions,  orchard  debris, 
fruit  boxes  and  packages,  and  other  material  or  transportable  articles  dangerous 
to  ovchards.  fmit,  or  fmit  larees,  said  board  may  make  r^^lations  for  the  quar- 
antining, inspection,  and  disinfection  thereof,  which  said  regulations  shall  he 
eircolated  by  the  board,  in  printed  form  among  the  &uit  growers  uid  fruit 
dealers  of  the  state  by  publishing  the  same  at  least  four  successive  times  in  some 
newspaper  having  general  circulation  in  the  state  and  by  posting  copies  thereof  in 
three  conspicuous  places  in  each  county,  one  of  which  shall  be  at  the  county 
court  house.  Such  regulations,  when  so  promulgated,  shall  be  held  to  impart 
notice  of  their  contents  to  all  persons  within  the  state,  and  shall  be  binding  upon 
all  persons  therein.  A  wilful  violation  of  any  quarantine  or  other  regulation  of 
said  board,  necessary  to  prevent  the  introduction  into  the  state  or  tiie  shipment, 
mle.  or  distribution  of  any  article  so  infected  as  to  be  dangerous  to  the  fruit- 
growing interests  of  the  state,  or  the  spread  of  dangerous  diseases  among 
fruit  trees  or  orchards,  shall  be  deemed  a  misdemeanor.  ['96,  pp.  355-6*  ;  '97, 
pp.  49.  60. 

1 174.  Owner  to  disinfect  orchard,  etc.  It  shall  be  the  duty  of  every 
owner,  occupant,  or  person  in  charge  of  any  orchard,  vineyard,  or  nursery  within 
the  state  to  disinfect  all  fruit  trees,  bushes  or  vines  that  are  infested  with  asiy 
kind  of  fruit-deHtroying  diseases  or  insects,  their  larvse  or  their  pupae,  that  are 
injurious  to  fruit  or  trees,  by  spraying  with  solution  or  disinfectant  of  sufficient 
strength  to  de.stroy  such  diseases  oi*  insects,  their  larvae  or  their  pupte;  provided, 
that  no  ^'ces.  vines,  or  bushes  shall  be  sprayed  while  in  bloom.  ['96,  p.  355*-, 
'fl7.  p.  50. 

1175.  Person  spraying  for  hire  to  obtain  certiflcate.  Any  person 
or  persons  spraying  trees,  bushes,  or  vines  for  hire  shall  obtain  a  certoficate  from 
the  count}'  inspector  of  his  county,  who  may  cancel  his  certificate  at  any  time, 
for  cause.    ['96,  p.  366*;  '97,  p.  60. 

1176.  Ooun^  inspector  appointed  on  petition.  Duties.  Term.  «i^«m^*m£mC 
Compensation,    upon  petition  of  fifty  resident  freeholders  and  poBsesaors  of  ^Ae^l^jd  % 
orchards  or  nurseries  within  any  county  in  the  state  for  the  apjmintoient  of  a      .  c^-o  ^ 
county  inspector,  it  shall  be  the  duty  of  the  board  of  county  commlaaioners  of     '  vi  i 
any  county  to  appoint  a  suitable  person,  resident  of  auoh  county,  and  a  practical 
hwticQhorist,  to  act  as  county  inspector  for  said  county,  who  ^^11  be  under  the 
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supervision  of  the  sbite  board  of  horticulture,  and  shall  perform  his  duties  under 
its  direction.  Such  county  inspector  shall  continue  in  office  during  a  term  of  two 
years,  if  not  sooner  removed  by  the  county  commissioners  for  incompetency  or 
derelictioii  of  duty  or  complaint  of  the  state  board.  The  county  inspector  shall 
be  selected  with  reference  to  his  fitness  and  knowledge  of  and  practical  e:q»eri«Dce 
in  spraying  and  horticulture,  and  ihe  industries  connected  therewith,  and  with  no 
reference  whatever  to  his  politioal  affiliations.  The  compensation  of  each  of  such 
county  inspectors  shall  be  two  dollars  per  day  for  each  day  actually  emplo5'ed, 
and  they  shall  serve  during  such  portion  of  each  year  as  the  county  commissioners 
may  direct.  All  compensation  of  countj'  inspector  shall  be  paid  by  the  several 
counties  in  which  such  inspectors  act.  Any  vacancy  iu  the  poffltion  of  county 
inspector  shall  be  filled  by  the  county  commissioners  of  said  county.  ['97,  pp. 
50-1. 

1177.  Inspections  by  members,  etc.  Infected  orchard  a  public 
nuisance.  Abatement.  Expense.  It  shall  be  the  duty  of  the  several  mem- 
bers of  the  board,  and  of  the  coimty  inspectors,  under  their  direction,  whenever 
they  shall  deem  it  necessary',  to  cause  an  inspection  to  be  made  of  any  orchards, 
nurseries,  trees,  plants,  vegetables,  vines,  or  any  fruit  packing-house,  storeroom, 
SEhlesroom,  or  any  other  place  witiiin  their  districts  or  counties,  and  if  found 
invested  with  any  pests,  diseases,  or  fungus  growths  injurious  to  fruits,  plants, 
v^etables,  trees,  or  vines,  or  with  their  e^^  or  larvce,  liable  to  spread  to  other 
pla^ies  or  localities,  of  such  nature  as  to  be  a  public  danger,  they  shall  notify  the 
owner  or  owners,  or  persons  in  chai^  of  or  in  pwisession  of  such  aiidcles,  things,  or 
places,  that  the  same  are  so  infested  and  shall  require  said  persons  to  eradicate 
or  d^troy  said  insecte  or  pests,  or  tlieir  eg^  or  larva;,  or  to  treat  such  contagious 
diseases  within  a  certain  time,  to  be  specified  in  sadd  notice.  Said  notices  may  be 
served  upon  the  person  or  persons,  or  any  of  them,  owning,  having  charge  or 
having  possession  of  such  infested  place,  article,  or  thing,  by  any  member  of  the 
boai'd,  or  by  any  county  inspector  or  deputy  inspector,  or  by  any  person  deputed 
by  said  board  for  that  purpose,  or  they  may  be  served  in  the  same  manner  as  a 
summons  in  an  action  at  law.  Such  notice  shall  contain  directions  for  the  appli- 
cation of  some  treatment  approved  by  the  commisaonere  for  the  eradication  or 
destruction  of  said  pests,  or  the  eggs  or  larvae  thereof,  or  the  treatment  of  con- 
tagious diseases  or  fungus  growths.  Any  and  all  such  places,  orehards,  nurseries, 
trees,  plants,  shrubs,  vegetables,  vines,  fruit,  or  articles  thus  infested  are  hereby 
declared  to  be  a  public  nuisance;  and  whenever  axiy  such  nuisance  shall  exist  at 
any  place  in  the  state  on  the  property  of  any  owner  or  owners  upon  whom  or  u]M>n 
the  person  in  cliaige  oi'  possession  of  whose  property  notice  has  been  served  as 
aforesaid,  and  who  ^all  have  failed  or  refused  to  abate  the  same  within  the  time 
specified  in  such  notice,  or  on  the  property  of  any  non-resident,  or  any  property 
not  in  the  possession  of  any  person  and  the  owner  or  ownei's  of  which  cannot  be 
found  by  the  resident  member  of  the  boai'd  or  the  county  inspector,  after  diligent 
search  within  the  district,  it  shall  be  the  duty  of  the  boaxd,  or  the  members 
thereof  in  whose  district  said  nuisance  shall  exist,  or  the  county  inspector  imder 
his  or  their  direction,  to  cause  such  nuisance  to  be  at  once  abated,  by  eradicating 
or  destroying  said  insects  or  pests,  or  their  eggs  or  larvte,  or  by  treating  or  disin- 
fecting the  infested  or  diseased  articles.  The  expense  thereof  shall  be  a  county 
charge,  and  the  county  commissioners  shall  allow  and  pay  the  same  out  of  the 
general  fund  of  the  county.  Any  and  all  sums  so  paid  shall  be  and  become  a  lien 
on  the  pi'opercy  and  premises  from  which  said  nuisance  shall  have  been  removed 
J,  or  abated,  in  purstiance  of  this  title,  and  may  be  recovered  by  a  suit  in  equity 
N  against  said  property  or  premises ;  which  suit  to  foreclose  such  liens  shall  be 
brought  in  the  district  court  of  the  county  where  the  premise  are  situat-ed,  by 
the  county  attorney,  in  the  name  and  for  tlie  benefit  of  the  county  making  sudti 
payments.  The  proceedings  in  such  cases  shall  be  governed  by  the  same  rules, 
as  far  an  may  be  applicable,  as  suits  to  foreclose  mechanics'  liens,  and  the  prop- 
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erty  shall  be  sold  under  the  oi*der  of  the  court,  and  the  proceedB  applied  in  like 
manner.  The  board  is  hereby  invested  with  the  power  to  cause  such  nuisances 
to  be  abated  in  a  summary  manner.    ['96,  pp.  355-6*;  '97,  pp.  51-2. 

1 1 78.  Inspection  of  imported  nursery  stock.  Notice.  Any  county  jf-^/iMLdiM^ 

inspector  shall,  upon  evidence  that  nursery  stock  is  imported  or  offered  for  sale  j^jUrth/^Ii  *7 
within  hie  district,  cause  a  careful  examination  to  be  msbde  of  such  stock.    All  or 
anv  nurserjTnen  shall  report  to  the  county  inspector  any  receipt  of  fruit  trees. 
['ST,  p.  52. 

1 179.  Duties  of  secretary  of  board.  It  shall  be  the  duty  of  the  secre- 
tary toattend  all  meetings  of  the  board,  and  to  preserve  records  of  the  proceedings, 
ocHTespondraioe,  and  actions  of  the  bowd,  to  collect  books,  pamphlets,  periodicals, 
and  other  documents  containing  valuable  information  relating  to  horticulture,  and 

to  preserve  the  same ;  to  collect  statistics  and  general  information  showing  th© 
actual  condition  and  progres-s  of  horticulture  in  this  »tate  and  elsewhere;  to 
correspond  with  agricultural  antl  horticultural  societies,  colleges,  and  schools  of 
agriculture  and  horticulture,  and  such  other  persons  and  bodies  as  may  be 
directed  by  the  board,  and  prepare,  as  required  by  the  board,  reports  for  publica- 
tion. Such  reports  may,  from  time  to  time,  be  printed  by  direction  of  the  board 
and  disti'ibuted  free  to  owners  of  orcliai-ds  within  the  state,  or,  upon  application, 
to  other  persons  either  within  the  state  or  residing  elsewhere.    ['97,  pp.  62-3. 

1180.  Board  to  hold  stated  meetings.  The  said  board  of  horticul- 
tural commissioners  shall  meet  at  the  capital  of  the  state  on  the  first  Monday  of 
January,  April,  July,  and  October  of  each  year,  for  the  purpose  of  consultation 
in  reference  to  the  horticultural  interests  of  the  state,  and  for  the  adoption  of 
such  rules  and  r^ulations  as  may  be  deemed  advisable  for  the  government  and 
control  ol  the  same.    ['97,  p.  53. 

1181.  Compensation  of  members  of  board.  The  compensation  of 
each  member  of  the  state  lx»rd  of  horticulture  shall  be  two  hundred  dollars  per 
annum,  excepting  that  the  member  designated  to  act  as  secretary,  as  provided 
herein,  shall  receive  as  compensation  the  sum  of  six  hundred  dollars  per  annum. 
In  addition  to  such  compensation,  each  member  of  the  board  shall  receive  th& 
amount  of  his  actual  and  necessary  traveling  expenses  when  outside  the  county 
of  his  r^dence  on  official  business,  not  to  exceed  one  hundred  dollars  per  year. 
The  salaries  and  other  expenses  as  provided  herein  shall  be  paid  as  provided  in 
case  of  other  state  officers.    [^97,  p.  53. 

1182.  Report  to  legislature.  The  state  board  of  horticulture  shall 
Mennially.  beginning  with  the  year  eighteen  hundred  and  ninety-eight,  on  or 
before  the  second  Monday  in  December,  report  to  the  legislature  of  Utah,  the 
acte  of  said  boai'd  during  such  biennial  period,  and  shall  set  forth  the  true  condi- 
tion of  the  horticultural  interests  of  the  state.    ['97,  p.  53. 
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1 183.  Incestuous  marriages.  Marriages  between  i>arents  and  children^ 
mcestors  and  descraiduite  of  every  d^ree,  brothers  and  sisters  of  the  half  as  welt 
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■as  of  tlie  whole  blood,  unclee  aad  nieceH,  aunts  and  nephews,  or  between  aay 
persons  related  to  each  other  within  and  not  including  the  fourth  d^^ree  of  con- 
sanguinity, computed  according  to  the  rules  of  civil  law,  are  inTOstuouB  and  void 
from  the  banning,  whether  the  relationship  is  Intimate  or  illegitimate.  [C. 


L.  §  2583. 

11 84.    Other  void  marriages.    Marriage  is  prohibited  and  declared 


1.  With  an  idiot  or  lunatic. 

2.  When  there  is  a  husband  or  wife  living  from  whom  the  person  marrying 
has  not  been  divoreed. 

3.  When  not  solemnized  by  an  authorized  person,  except  a«  provided  in 
flection  eleven  hundred  and  eighty-seven. 

4.  When  at  the  time  of  marriage  the  male  is  under  sixteen  or  the  female 
is  under  fourteen  years  of  age. 

5.  Between  a  negro  and  a  white  person. 

6.  Between  a  mongolian  and  a  white  person.    [C.  L.  ^  2584*. 

Polygamy  forever  prohibited,  Cou.  art.  S,  sec.  1. 

1 185.  Children  of  bigamous  marriages  contracted  in  good  fEtith. 
When  a  marriage  is  contracted  in  good  faith  and  with  the  belief  of  the  p^iies 
that  a  former  husband  or  wife,  then  living  and  not  legally  divorced,  was  dead  or 
l^ally  divorced,  the  issue  of  such  marriage,  born  or  b^i;otten  before  notice  of  the 
mistake,  shall  be  the  legitimate  issue  of  both  parejits.    [C.  L.  §  2585. 

1 186.  Foreign  marriages.  Marriages  solemnized  in  any  ot^er  countr>-, 
state,  or  territory,  if  valid  where  solemnized,  are  valid  here.    [C.  L.  §  2587. 

1187.  Marriage  in  good  £aith  before  unauthorized  person.  No 
marriage  solemnized  before  any  person  professing  to  have  authority  therefor, 

rV  ■  "shall  be  invalid  for  want  of  such  authority,  if  it  is  ccmsummated  with  the  belief 
^  of  the  parties,  or  either  of  them,  that  he  had  authority  and  that  they  have  been 
lawfully  married.    [C.  L.  §  2588. 

1 188.  Who  may  solemnize.  MftiTiagew  shall  be  solemnised  by  the  fol- 
lowing persons  only : 

1.  Ministers  of  the  gospel  or  priests  of  any  .denomination,  in  rc^uUu*  com- 
munion with  any  religions  sotnety. 

2,  Justices  of  the  peace,  mayors  of  cities,  and  judges  of  the  district  and 
supreme  courts.    [C.  L.  §  2589. 

1 189.  License.  Where  issued.  No  marriage  shall  be  solemnized  with- 
out a  license  therefor,  issued  by  the  county  clerk  of  the  county  in  which  the 
female  resides  at  the  time ;  provided,  that  when  she  is  of  full  age  or  a  widow,  and 
it  is  issued  on  her  application  in  person  or  by  writing  signetl  by  her.  it  may  be 
issued  by  the  derk  of  any  county.    [0.  L.  §  2590*. 

Prior  to  the  act  rogulatiDg  marriages,  It  coald  be     of  contracting  without  ceremony  or  fonnali^. 
iMntracted  by  the  mutaal  consent  of  partlen  capable     U.  S.  v.  Simpson,  4  IT.'       7  P.  2S7. 

1 190.  Id.  Minors.  Consent  of  parent  or  guardian.  If  at  the  time 
of  applying  for  license  the  male  shall  be  under  twenty-one  or  tlie  female  under 
eighteen  years  of  age,  and  not  before  married,  no  license  shall  issue  without  the 
consent  of  his  or  her  father,  mother,  or  guardian,  pei'soually  given  or  certified  in 
writing  to  the  clerk  over  hi.s  or  her  signature,  attested  by  two  or  moi-e  aub- 
flcribing  witnesses,  and  proved  by  the  oath  of  one  of  them,  administered  by  any 
officer  authorized  by  law  to  administer  oaths;  provided,  that  whenever  such  oatt 
shall  be  administered  and  certified  by  a  justice  of  the  peace  or  other  officer  having 
no  seal  and  residing  outside  of  the  county  within  which  the  license  is  t-o  be  issued, 
such  oath  and  consent  shall  not  be  received  nor  filed,  unless  the  signature  and 
■official  capacity  of  the  officer  so  administering  and  certifying  such  oath,  shall  be 
certified  'by  the  county  clerk  of  the  county  in  which  the  officer  so  certifying 
resides,  and  attested  by  his  seal.    [O.  L.  ^  2591«;  '90,  p.  18. 
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1191.  Id.  Parties  unknown  to  clerk.  When  the  paprties  are  person- 
all}'  unknown  to  the  clerk,  a  license  shall  not  issue  until  an  affidavit  is  made 
before  the  clerk,  which  shall  be  filed  and  preserved  by  him,  by  the  party  applying 
for  such  license,  showing  that  there  is  no  lawful  reason  in  the  way  of  sach 
marriage.  The  party  making  such  affidavit,  or  any  sabscribing  witness,  if  h& 
fdfiely  swear  therein,  is  guilty  of  perjury.    [C.  L.  §  2591. 

1192.  Return  of  license  with  certificate.  The  person  solemnizing 
the  marriage  shall,  within  thirty  days  thereafter,  return  the  license  to  the  clerk 
of  the  county  whence  it  issued,  with  a  certificate  of  the  marriage  over  his  signa- 
ture, giving  the  date  and  place  of  celebration  and  the  names  of  two  or  more 
witnesses  pr^ent  at  the  marriage.  For  failing  to  make  such  return,  he  is  guilty 
of  a  misdemeanor.    [C.  L.  §  2592. 

1193.  Id.  Recording  same.  The  licenne,  together  with  the  certificate 
of  the  person  officiating  at  the  marriage,  shall  be  filed  and  preserved  by  the  said 
clerk,  and  shall  be  recorded  by  him  in  a  bot)k  kept  for  that  purpose,  which  shall 
be  properly  indexed  in  the  names  of  the  parties  so  married.    [C.  li.  §  2593.  * 

1194.  SolemnisEing  marriage  without  license.  Penalty.  If  any 
person  shall  solemnize  a  marriage  withont  such  license,  he  shall  be  imprisoned 
not  less  than  one  nor  more  than  twelve  months  in  the  county  jail,  or  fined  not 
more  than  one  thousand  dollars,  or  be  both  ra  fined  and  imprisoned.    [C.  L. 

§  2594. 

1196.  Id.  Without  authority.  False  personations.  Penalty. 
If  any  person  not  authorized,  shall  solemnize  a  mam  age  under  pretense  of  hav- 
ing authority,  or  shall  falsely  personate  the  father,  mother,  or  guardian  in 
obtaining  a  license,  or  foi^  the  name  of  any  father,  mother,  or  guardian  to  any 
writing  purporting  to  give  consent  to  such  marriage,  he  shall  be  punished  by 
imprisonment  in  the  state  prison  not  exceeding  three  years.     [C.  L.  §  2595. 

1196.  Id.  Forbidden  marriages.  Penalty.  If  any  authorized  per- 
eon  shall  knowingly,  with  or  without  license,  solemnize  a  marriage  such  as  ia 
Iierein  prohibited,  he  shall  be  imprisoned  in  the  state  prison  not  exceeding  three 
years,  or  fined  not  exceeding  one  thousand  dollars,  or  be  both  so  fined  and 
imprisoned.    [C.  L.    2596. ' 

1197.  Issuing  license  for  prohibited  marriage.  Penalty.  Every 
clerk  or  deputy  clerk  who  shall  knowingly  issue  a  license  for  any  prohibited  mar- 
riage, shall  be  punished  by  confinement  in  the  state  prison  for  a  term  not  exceeding 
tvo  years,  or  fined  in  any  sum  not  exceeding  one  thousand  dollars,  or  by  both 
such  fine  and  imprisonment,  and  in  case  of  conviction,  shall  be  expelled  from 
his  office  by  the  judgment  of  the  conrt  before  which  his  conviction. is  had;  and, 
if  he  wilfully  issue  a  license  contrary  to  his  duty  as  herein  prescribed,  he  shall  be 
fined  not  exceeding  one  thousand  dollars.    [C.  L.  %  2697. 


1 198.  Separate  property  of  wife,  control  of.  Real  and  personal 
estate  of  every  female,  acquired  before  marriage,  and  all  property  to  which  she 
may  afterwards  become  entitled  by  purchase,  gift,  grant,  inheritance,  or  devise, 
eluil  be  and  remain  the  estate  and  property  tjf  such  female,  and  shaU  not  be 
liable  for  the  debtH,  obligations,  or  engagements  of  her  huaband,  and  may  be  con- 
veyed, devised,  or  bequeathed  by  her  as  if  she  were  unmarried.     [C.  L.  %  2528*. 

HmbMid  DW7  not  mortgage  exempt  chattels  of  married  woman,  Con.  art.  %%,  sec.  2.  Succes- 
vithaat  eonsent  of  wife,  \  167,   Property  rights     don  of  married  woman,  \\  878t,  8820-8888.  Mar- 
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ried  woman  may  itae  and  be  sued  as  if  unmarried,  rights  and  her  dlaaUlititici  m  to  wholly  remom 

9  29U.  When  married  woman  mi^  defend  for  her  the  leaxon  for  hts  liahliity.   Culmer  v.  Wilwtn. 

huHband,  §g  2905,  2906.  13  IT.  1^;  44  P.  833.    A  married  woman  under 

Wheie  the  huBband  and  wife  gave  their  joint  our  statutes  is  liable  for  a  tortious  failore  to  per- 

note  secured  by  mortgage  upon  two  parcels  of  form  a  duty  under  a  contract.    Id.    The  provi- 

gronnd  belonging  to  the  husband  and  a  third  par-  sions  of  the  Utali  statutes  [prior  to  the  enactment 

eel  belonging  to  the  wife,  for  a  debt  of  the  bus-  of  this  revision]  relieved  a  married  woman  frmn 

bond;  held,  under  the  evidence,  that  the  wife  her  common  law  disabilities,  and  in  all  r^ipecte 

was  a  principal,     Kelly  v.  Kershaw.  5  U.  295;  placed  her  in  the  same  position  with  reference  t« 

14  P.  SM.    While  the  statutes  do  not  in  express  contracts,  property,  and  liability  as  other  persons, 

words  repeal  the  common  law  rule  that  the  Id.  Where  a  nusband  alone  contracts  to  sell  land, 

huBband  is  liable  for  tho  torts  of  the  wife,  it  the  wife  cannot  be  compelled  to  convey  her  dower 

has  made  snch  modifications  in  the  husband's  interest   Kelsey  v.  Crowtber,  7  U.  519;  27  P.  665. 

1109.  Wife's  contracts.  Contracts  may  be  made  by  a  wife  and  liabil- 
ities incurred,  aud  the  same  enforced  by  or  againnt  her,  to  the  same  extent  and 
in  the  saine  manner  as  if  she  were  unmarried. 

111.,  Starr  &  Curtis'  An.  S.  (1885)  p.  ISTJ^.  Iowa.  HcClain's  An.  0.  (1888)  g  3401.  K.  Y.  H.  8.,  vol.  IV, 
p.  2606.    Wash.  C.  (1896)  g  2164. 

1200.  Conveyance  by  husband  or  wife  to  the  other.  A  convey- 
ance, transfer,  or  lien  executed  by  either  husband  or  wife,  to  or  in  favor  of  the 
otiier,  shall  be  valid  to  the  same  extent  as  between  other  peraons.  [C.  L.  §  2^8*. 

Iowa,  McClain's  An,  €.  (1888)  g  3S97.  without  the  intervention  of  a  trustee.  CeregUno 

Under  section  2a38,  V.  L.  1888,  a  married  women      v.  Wagenor,  4  U.  514;  11  P.  568. 
■could  toke  real  property  by  deed  from  her  husband 

1201.  Wife's  wages.  Her  right  to  sue  or  defend.  A  wife  may 
receive  the  wages  for  her  persoigal  labor,  and  maintain  an  action  tha*efor  in  her 
own  name,  and  hold  the  same  in  her  own  right,  and  may  prosecute  and  defend 
all  actions  for  the  preservation  and  protection  of  her  rights  and  property-  as  if 
unmarried.  There  shall  be  no  right  of  recovery  by  the  husband  on  account  of 
personal  injury  or  wrong  to  hia  wife,  or  for  expenses  connected  therewith,  but 
the  wife  may  recover  against  a  third  person  for  such  injury  or  wrong  as  if  unmar- 
ried, and  such  recovery  shall  include  medical  treatment  and  other  expenses  pud 
or  assumed  by  the  husband. 

Iowa,  McClain's  An.  C.  (1B88)  g  3406*. 

1 202.  Liability  of  husband  or  wife  for  debts  of  the  other.  Neither 
husband  nor  wife  is  liable  for  the  debts  or  liabilities  of  the  other  incurred  before 
marriage,  and,  except  as  herein  otherwise  declared,  they  are  not  liable  for  the 
debts  of  each  other  contracted  after  marriage,  nor  are  the  wages,  earnings,  or 
property  of  either,  nor  is  the  i-ent  or  income  of  the  property  of  either,  liable  for 
the  separate  debts  of  the  oth«r. 

HI.,  Sterr  A  Curtis'  An.  S.  (1885)  p.  1S70.  Iowa,  HcClain's  An.  (!.  (1888)  jf  34IXt.  Wash.  C.  (189S) 
«21fff». 

1 203.  Husband  or  wife  may  sue  the  other.    Should  the  husband 

or  wife  obtain  possession  or  conti-ol  of  property  belonging  to  the  other  before  or 
after  marriage,  the  owner  of  the  property  may  maintain  an  action  therefor,  or  for 
any  right  growing  out  of  the  same,  in  the  same  manner  and  to  the  extent  as  if 
they  were  unmarried. 

Iowa,  McCain's  An.  C.  (1HH8)  g  3306.   111.,  Starr  &  (Curtis'  An.  S.  (188S)  p.  liiTS. 

1204.  Husband  not  liable  for  wife's  torts.  For  civil  injuries  com- 
mitted by  a  raaiTied  woman,  damages  may  be  recovered  fr<un  her  alone,  and  her 
husband  shall  not  be  liable  therefor,  except  in  eases  where  he  would  be  jointly 
liable  ynth  her  if  the  marriage  did  not  exist. 

Iowa,  McClain's  A.n.  C.  (1888)  g  3380.  111.,  Starr  committod  by  her  befo«*  marriage,  while  she  was 
&  Curtis'  An.  S.  ( 1885)  p.  1270.  the  wife  of  another  man.    Culmer  v.  Wilson,  13  V. 

A  husband  is  not  liable  for  the  torts  of  hia  wife      120;  44  P.  ««. 

1206.  Acting  as  attorney  in  fact  for  the  other.  A  husband  or  wife 
may  constitute  the  other  his  or  her  attorney  in  fact,  to  control  and  dispose  of  his 
■or  her  property  for  their  mutual  benefit  or  otlien^'ise.  aud  may  revoke  the  appoint- 
ment tiie  same  as  other  p^^ns.    ['90,  p.  20*. 

Iowa,  McClain's  An.  C.  (1888)  ?  3401.   111.,  Starr  &  C^nrtis'  An.  S.  (ltM5)  p.  1^. 
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1206.  Severally  liable  for  family  expenses.   The  ezpenees  of  the 

tunily  and  the  education  of  the  children  are  chargeable  upon  the  property  of  both 

hasband  and  wife,  or  at  either  of  them,  and  in  ration  thereto  they  may  be  sued 

jointly  or  separately. 

Imra,  UcGain'a  An.  C.  (1888)  {  SMG.  IU.,9teir  and  children  witb  a  maiutenHiice  conitu«nsiirate 
ftCartis'  Ad.  S.  (1885)  p.  1279.  with  his  means  nnd  Htatiou.    Snow  v.  Snuw,  13  U. 

It  ia  the  duty  of  a  husband  to  provide  his  wife     16;  43  P.  620. 

1207.  Right  to  occupy  homestead.  Neither  the  husband  nor  wife  can 
ranove  the  other  or  their  children  from  their  homest«id  without  the  consent  of 
the  other,  unless  l^e  owner  of  the  property  shall,  in  good  faith,  provide  another 
homestead  suitable  to  the  conditioiL  in  life  of  the  fEunily ;  and  if  be  abandons  her, 
she  is  entitled  to  the  custody  of  her  minor  children,  unless  a  court  of  competent 
jmiadiction,  upon  application  for  that  purpose,  shall  otherwise  direct. 

Iowa,  McGtoin'a  An.  0.  (lesS)  SL,  Stanr  A  Curtia' An.  S.  (1866)  p.  1S7&. 

TimmtmA,  U  IU7-1W. 


Chaptsb  3. 

DIVORCE,  ETC. 

1208.  Proceedings.  Residence  of  plaintiff.  Grounds.  Proceedings 
in  divorce  shall  be  commenced  ^ud  conducted  in  the  manner  provided  by  law  for 
pnMMedings  in  civil  cases,  except  as  hereinafter  provided,  and  tJie  court  may  decree 
a  disBcrfution  of  the  marriage  contract  between  the  plaintiff  and  defendant  in  all 
caeee  wherein  the  plaintiff,  for  <me  year  next  prior  to  the  commencement  of  the 
proceedings  shall  have  been  an  actual  and  bona  fide  reddent  of  the  county  within 
die  jurisdiction  of  the  court,  for  any  of  the  following  causes,  to  wit:  First,  impo- 
tency  of  the  defendant  at  the  time  of  marriage ;  second,  adultery  committed  by 
defendant  subsequent  to  marriage;  third,  willful  desertion  of  plaintiff  by  defendant 
for  more  than  one  year ;  fourth,  willful  n^lect  of  defendant  to  provide  for  plaintiff 
^e  common  necessaries  of  life;  fifth,  habitual  drunkenness  of  defendant;  sixth, 
conviction  of  defendant  for  felony;  seventh,  cruel  treatment  of  plaintiff  by  the 
defendant  to  the  extent  of  causing  great  bodily  injury  or  great  mental  distress  to 
plaintiff.    [C.  L.  §  2602. 

For  dedskms  concemiDg  the  dlTorcejnriBdlction  a  rfghtftal  snbject  of  legislation  under  Bortion  1851 

of  the  territorial  district  and  probate  coarts,  aee  U.S.  Bevised  Statates.   Higbee  t.  Hiftb<-f,  4  L'.  If); 

CMT.CkAt.  1  U.  112.    Whitmore  t,  Hardin,  3  U.  5P.  683.    Wbereastatate provided  certain  Krmiiid.s 

121;  1  P.  460.   Kenyon  t.  Kenyon,  3  U.  431;  24  P.  for  divorce,  and  snbsequently  anotlier  stntuti-  on 

ee9.   A  decree  of  divorce  entered  by  a  probate  judge  the  same  subject  was  passed  witti  sumv  of  the  sanif 

while  lawfolly  exercisinK  jurisdiction,  is  a  decree  ptovisionB,  bnt  withoat  any  aavinK  clauKe;  held, 

of  acouTtof  general  jurisdiction  importing  absolute  that  the  right  of  divorce  under  the  flrst  act  wan  not 

Verity,  and  cannot  be  attacked  in  a  collateral  pro-  lost  by  the  second  being  passed.   Tufts  t.  Tufts,  8 

mding.    Amy  v.  Amy,  12  U.  Z79;  42  P.  1121.    The  U.  142;  30  P.  309. 
Kianting  of  a  legislative  divorce  in  Idaho  was  not 

1200.  Husband  may  obtain  divorce.  The  husband  may  in  all  cases 
obt^  a  divorce  from  his  wife  for  the  like  causes,  and  in  the  same  manner  as  the 
wife  obtains  a  divorce  from  her  husband.    [0.  L.  §  2603. 

1210.  Temporary  alimony.  The  court  may  order  either  party  to  pay 
to  the  clerk  a  sum  of  money  for  the  separate  support-  and  maintenance  of  the 
advent  party  and  the  children,  and  to  enable  such  pai-ty  to  prosecute  or  defend 
the  action. 

Iowa.  McClain's  An.  C.  (1888)  i  3417.  case  temporary  alimony  and  counsel  fees  will  be 

Alimony  in  soitfor  separate  maintenance,  21216.     flowed.  Cast  v.  Qut^  1  U.  112. 
On  motKmmade  in  the  supreme  oonrtina proper 

1211.  Complaint.  Reference.  Testimony.  Decree.  The  com- 
plaint or  petition  ^all  be  in  writing  and  verified  by  the  oath  of  the  plaintiff,  and 
no  decree  in  divorce  shall  be  granted  upon  default  or  otherwise,  except  upon  legal 
tertimony  taken  in  the  cause,  and,  in  case  a  reference  is  ordered,  the  referee  siiall 

12 
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report  in  writing  the  testimony  in  full,  and  the  court,  in  all  cases  in  divorce, 
sfaAll  make  and       its  finding  and  decrees  upon  the  testimony.    [G.  L.  §  2605. 

1212.  Disposal  of  children  and  property.  When  a  divorce  is  decreed, 

the  court  may  make  anch  order  in  relation  to  tiie  children,  property,  parties, 

and  the  maintenance  of  the  parties  and  children  as  shall  be  equitable ;  provided, 

that  if  any  of  the  children  have  attained  the  age  of  ten  years  fuid  are  of  sound 

mind,  such  children  shall  have  the  privile^  of  selecting  to  which  of  the  parents 

they  will  attach  themaelves.    Subsequent  changes  n^y  be  made  by  the  court  in 

respect  to  the  disposal  6f  children  or  the  distribution  of  property,  as  shall  be 

reasonable  and  proper.    [C.  L.  §  2606*. 

The  risht  to  alimony  follows  as  a  matter  of  the  property.   Wliitmore  t.  Hardio,  3  U.  121; 

conne,  If  the  respondent  is  entitled  to  a  Aerrve  of  1  F.  465.  Allowance  for  child  in  not  a  final  jadg- 

dlvoroa.   Oast  v.  Out,  1  U.  112.   After  «  decme  ment  that  may  be  appealed  frum.   ThompeoB  T. 

of  divorce  and  division  of  proprat?  the  court  may  Thompson,  6  U.  401;  16  P  400. 
modify  its  order  in  relation  to  the  digtribstion  <n 

1213.  Quilty  party.  When  a  divorce  is  decreed,  the  gmlty  party  for- 
feitB  all  rights  acquir^  by  marriage.    [C  X*.  §  2607. 

AVOmANOB  OB  APFIBUAHGB  W  KABmAOm 

1214.  When  validity  uncertain.  Procedure.  When  doubt  is  felt  as 
to  the  validity  of  a  marriage,  either  party  may,  in  a  court  of  equity,  demand  its 
avoidance  or  affirmance,  but  when  one  of  the  parties  was'  within  the  age  of  con- 
sent at  the  tune  of  the  marriage,  the  other  party,  being  of  proper  f^e,  shall  have 
no  such  proceeding  for  that  cause  against  the  party  under  age.         L.  §  2599. 

1216.  When  obtained  by  force  or  fraud.  Minors..  Courts  having 
geueral  equity  jurlsdiotion  may  declare  void  a  marriage  obtained  by  force,  ov 
fraud,  or  where  the  male  was  under  sixteen  or  the  female  under  fourteen  yeai-s 
of  age  at  the  time  of  the  marriage,  and  the  marriage  was  without  the  consent  uf 
the  hither,  mother,  guardian,  or  oth^  pawn  having  the  proper  chaise  of  hiu  or 
h&c  person,  and  has  not  been  ratified  by  cohabitation  after  that  age.  [G.  L. 
§2586.' 


Chapter  4. 

SEPARATE  MAINTENANCE. 

1216.  Neglected  or^deserted  wife.   Alimony,   Whenever  a  husband 
being  a  resident  of  this  etat^  shall  have  deserted  his  wife  without  good  and  suffi- 

'  cient  cause,  or  being  of  sufficient  ability  to  support  her,',  shall  have  neglected  or 
refused  to  properly  provide  for  and  suitably  maintain  "her,  or  having  property 
within  this  state,  and  the  wife  being  a  resident  of  this  stata  fihsdl  have  so 
deserted  or  neglected  or  refused  to  provide  for  her,  or  where  a  married  woman, 
without  her  fault,  now  lives  or  may  hereafter  live  separate  and  apart  from  her 
husbfuid,  the  district  court  shall,  on  the  application  of  the  wife,  allot,  assign,  set 
apart,  and  decree  to  her  as  alimony,  the  use  of  such  yt&vt  of  her  husband's  real 
and  personal  estate  or  earnings  as  the  court  may  determine  in  its  discretion ;  and, 
during  the  pendency  of  the  proceedings,  the  court  may  require  the  husband  to 
pay  such  sums  for  costs,  expenses,  and  attorney's  fees,  and  for  the  support  of 
the  wife  as  it  shall  deem  necessary  and  prop^,  in  like  manner  as  in  actions  for 
divorce.    ['96,  p.  111*. 

1217.  Procedure.   In  all  cases  commenced  pursuant  to  the  preceding 

section,  the  proceedings  and  practice  therein  shall  be  the  same,  as  near  as  may  be. 
as  is  now  or  hereafter  may  be  provided  by  law  in  actions  for  divorce ;  but  suit 
may  be  broi^ht  either  in  the  county  where  the  wife  resides  or  in  any  county  in 
which  the  husband  may  be  found.  p.  111-12*. 
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1218.  Disposal  of  children  and  property.  Subsequent  changes. 

in  all  actionH  brought  pursuant  to  this  chapter  the  court  may  order  and  decree 
ctmceming  the  care,  custody,  and  maintenance  of  the  minor  children  of  the  parties, 
&ad  may  determine  with  which  of  the  parties  the  children  or  any  of  them  shall 
remain,  and  may  assign  and  decree  to  the  wife  the  possession  of  any  of  the  real  or 
persmal  estate  of  the  husband,  and  may  decree  the  payment  of  a  fixed  sum  of 
money  for  the  support  of  the  wife  and  minor  diildren,  fund  provide  that  the  pay- 
ment of  the  same  be  secured  upon  real  estate  or  otherwise,  the  payment  to  be 
made  at  such  times  and  in  such  manner  as  may  be  proper,  and  may  enforce  the 
performance  of  such  decree  by  the  sale  of  the  real  estate  of  the  husband,  or  1^' 
any  proceedings  in  contempt  or  otherwise  as  may  be  ueeessaiy.  And  the  court 
shall  have  the  power  to  change  the  (dlowance  from  time  to  time,  according  to 
rin-nmstances,  or  may  revoke  such  allowance  altogether  upon  satisfactory'  proof 
bf  a  voluntary  and  permanent  reconciliation ;  provided,  that  such  allowance  shall 
be  only  during  the  joint  lives  of  such  husband  and  wife.    ['96,  p.  112. 

1219.  Restraining  disposal  of  property.  At  the  time  of  filing  the 
complaint  mentioned  in  section  twelve  hundred  and  sixteen,  or  at  any  time  sub- 
sequent thereto,  the  plaintiff  may  procure  from  the  court  and  file  with  the  county 
recorder  of  any  county  in  the  state  in  which  the  defendant  may  own  real  estate, 
m  order  enjoining  and  restraining  the  defendant  from  dispc^ng  of  or  incum- 
bering the  same  or  any  portion  thereof,  describing  such  real  estate  with  reasonable 
cratainty,  and  from  the  time  of  filing  such  order,  the  property  described  therein, 

be  charged  with  a  lien  in  favor  of  the  plaintiff  to  the  extent  of  any  judg- 
ment which  may  be  rend«%d  in  the  acti<ni.    ['96,  p.  112. 

1220.  Dependent  husband.  Effect  of  imprisonment.  Like  rights 
ukI  remedies  shall  be  extended  to  a  dependent  husband  in  case  he  shall  be  deserted 
b}'.  or,  with  just  cause  live  apart  from,  his  wife;  and,  to  either  husband  or  wife, 
on  the  imprisonment  of  the  other  in  the  state  prison  under  a  sentence  of  one 
year  or  more,  when  suitable  provision  has  not  been  made  for  the  support  of 
one  not  so  imprisoned. 


TITLE  30. 

INCiUESTS. 

1221.  Justice  to  hold  inquests  in  precincts.  It  shall  be  the  duty  of 
every  justice  of  the  peace  to  hold  inquests  on  the  bodies  of  such  peraons  as  are 
sapponad  to  have  died  by  unlawful  means  within  the  precinct  of  such  justice. 

[C.  L.  ^  2180*;  '96,  p.  557*. 

1222.  Id.  When  absent.  If  a  justice  of  the  peace  is  absent  or  unable 
to  attend,  the  duties  of  his  office  in  relation  to  inquests  may  be  dischai^ed  by  any 
justice  of  the  peace  of  the  county.    [*96,  p.  568*. 

1223.  Summoning  jury.  Qualified  jurors.  When  a  justice  sliall 
have  notice  that  any  such  body  has  been  found  in  his  precinct,  he  must  issue  his 
wurant  to  the  sheriff  or  to  any  constable,  requiring  him  forthwith  to  summon 
uy  tiiree  qualified  residents  of  the  city  or  precinct  in  which  the  inquest  is  held 
tint  he  can  most  readily  find  to  appear  before  him  at  a  time  and  place  named  in 
the  warrant.    [C.  L.  §  2180*. 

1224.  Id.  Form  of  warrant.  The  warrant  may  be  in  substance  as 
follows: 
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State  of  Utah,  ) 

 Precinct,  County.  J 

To  : 

In  the  name  of  the  state  of  Utah,  you  are  hereby  required  to  forthwitli 

summon  three  qualified  electorsof  precinct  to  appear  before  me  at  [naming 

the  place]  at  [naming  the  day  and  hour  or  "  forthwith  "]  then  and  there  to  hold 

an  inquest  upon  the  dead  body  of   there  lying,  and  ascertain  by  what 

means  he  died. 

Witness  mv  hand  this  day  of  A.  D.  18 — . 

A.  B., 

Justice  of  the  peace  in  precinct  in  countiy.    [C.  L.  §  2181*. 

1226.  Id.  Service  and  return.  The  officer  shall  execute  the  warrant 
and  make  return  thereof  at  the  time  and  place  named.    [C.  L.  §  2182. 

1226.  Failure  of  juror  to  appear.  If  any  juror  fails  to  appear,  tlie 
justice  shall  immediately  cause  the  proper  nimiber  to  be  summoned  or  returiH>d 
from  the  bystanders  and  proceed  to  impanel  them  and  administer  an  oath  in  sub- 
stance as  follows : 

"  You  do  solemnly  swear  [or  affirm]  that  you  will  diligently  inquire  aud 
^e  presentment  make,  when,  how,  and  by  what  means  the  person  whose  body 
lies  here  dead  came  to  his  death,  according  to  your  knowljodge  and  the  evidence 
to  be  given  you;  so  help  you  God."    [C.  L.  §  2183. 

1227.  Witnesses.  Contempt.  The  justice  may  issue  subpoenas  for 
witnesses  within  his  county,  returnable  forthwitii,  or  at  such  time  as  he  shall 
direct,  and  shall  have  the  same  authority  to  enfon^e  the  attendance  of  witnesses 
and  to  punish  them  and  jurors  for  contempt  in  disobeying  his  process  as  he  diall 
have  in  cases  triable  before  him.    [C.  L.  §  2184*. 

1 228.  Id.  Oath.  An  oath  [or  ^rmation]  shall  be  administered  to  the 
witness  in  substance  as  follows: 

"You  do  solemnly  swear  [or  affirm]  that  the  testimony  which  you  shall 
give  at  this  inquest,  concerning  tiie  death  of  the  person  whose  body  is  here  lying 
dead,  shall  be  the  truth,  the  whole  truth,  and  noting  but  the  truth ;  so  help  you 
God."    [C.  L.  §2185. 

1229.  When  testimony  to  be  written.  The  justice  may  require  the 
testimony  to  be  written,  aud  to  be  subscribed  by  the  witnesses.    [C.  L.  ^  218(i. 

1230.  Exerts.  Postmortem.  Stenographer.  The  justice,  by  per- 
mission of  a  majority  of  the  board  of  county  commissioners,  may  subpoena  a 
phyadan  or  surgeon  to  inspect  the  body,  or  a  chemist  to  make  an  analysis  of  the 
contents  of  the  stomach  or  the  tissues  of  the  body,  or  to  hold  a  poet  mortem 
examination  of  the  deceased  and  to  give  a  professional  opinion  as  to  the  cause  of 
death,  and  the  justice  shall  have  the  testimony  given  hy  the  witnesses  reduced  to 
writing,  under  his  directions,  and  may  employ  a  stenographer  for  such  purpose 
at  the  same  relative  compensation  as  is  now  allowed  to  stenc^aphers  in  the  dis- 
trict courts  of  this  state ;  and  when  such  testimony  shall  have  been  taken  down 
by  the  stenographer  a  transcript  thereof,  duly  certified,  shall  constitute  the  depo- 
sition of  such  witness.  Any  such  physician,  surgeon,  or  chemist  so  subpoenaed 
shall  receive  such  reasonable  compensation  from  the  county  as  the  board  of 
county  commissioners  shall  f^ow.    ['96.  p.  557. 

1231.  Verdict.  Form.  The  jurors,  having  inspected  the  body,  heard 
the  testimony,  and  made  all  needful  inquiries,  shall  return  to  the  justice  their 
inquisition  in  writing,  subscribed  by  them,  and  stating  the  matters,  so  far  as 
found,  in  substance  according  to  the  following  form : 

State  of  Utah,  } 

 Precinct,   County,  f 

An  inquest  having  been  held  at  in  precinct,  county,  on 

(he  day  of  ,  18 — ,  before  ,  justice  of  the  peace  in  pre- 
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dnct  in  said  county  upon  the  IxKly  of   [or  person  unknown]  there  lying 

dead,  by  the  jurors  whose  names  are  hereto  subscribed,  the  said  jurors  upon  their 
oaths  do  say,  [here  stating  when,  how,  by  what  person,  means,  weapon,  or  acci- 
dent, he  came  to  his  death,  and  whether  feloniously]. 

In  testimony  whereof  the  said  juroi-s  have  hereunto  set  their  hands  the  day 
and  year  aforesaid. 

The  foregoing  inquisition  most  be  attested  by  the  justice  of  the  peace.  [C. 
L  §  2187*. 

1 232.  Id.  Making  same  public.  If  the  inquisition  find  that  a  crime 
has  been  committed  on  titie  deceased,  and  name  the  person  who  the  jury  believe  has 
committed  it,  the  inquest  shall  not  be  made  public  until  after  the  arrest  directed 
Id  the  next  section.    [C.  L.  ^  2188. 

1233.  PerBon  charged  arrested  if  present.  If  the  person  charged 
be  present,  the  justice  may  order  his  arrest  by  an  officer  or  any  other  person 
present,  and  shall  there  make  a  warrant,  i>equiring  the  officer  or  other  person  to 
take  him  before  a  justice  of  the  peace.    [C.  L.  ^5  2189*. 

1234.  Warrant  for  arrest  if  absent.  If  the  person  be  not  present 
aod  the  justice  believes  that  he  can  be  taken,  the  justice  may  issue  a  warrant  to 
the  sheriff  or  luiy  constable  of  the  county,  requiring  him  to  arrest  such  person 
uid  take  him  before  a  justice  of  the  peace,  when  he  shall  be  dealt  with  as  if  held 
onder  a  complaint  in  the  usual  form.    [C.  L.  §  2190*. 

1235.  Form  of  warrant.  Effect  of.  The  waiTant  of  the  justice  shall 
substantially  recite  the  ti'ansactions  before  him  and  the  verdict  of  the  jury  of 
inquest  leading  to  the  arrest;  and  such  warrant  sh^l  be  a  sufficient  foundation 
for  the  proceeding  of  a  justice.    [C.  L.  §  2191*. 

1236.  Jiistice's  return  to  district  court.  The  justice  of  the  peace  shall 
return  to  the  derk  of  the  district  cotoi;  of  the  county  the  inquisition,  the  written 
evidence,  and  a  list  of  the  witnesses  testifying  to  material  matter.    [C.  L.  §  2192*. 

1237.  Disposition  of  body.  Expense.  The  justice  of  the  peace 
shall  cause  the  body  of  a  deceased  person,  which  he  shall  have  been  called  to 
vieWy  to  be  delivered  to  his  friends,  if  any  be  present  or  within  convenient  dis- 
tance; if  not,  he  shall  cause  it  to  be  decently  buried,  the  expense  to  be  paid  from 
any  property  of  the  deceased,  or,  if  t^ere  be  not  snffic-ient  property  of  the  deceased 
to  pay  the  necessary  expenses  of  the  burial,  the  same  shall  be  chained  against 
the  county.     [C.  L.  ^  2193*;  '96,  pp.  557-8*. 

1238.  Register  of  inquests.  It  shall  be  the  duty  of  every  justice  of 
the  peace  of  each  county  to  keep  an  official  register,  to  be  labeled,  ' '  register 
of  inquests,"  in  which  he  shall  enter  the  date  of  holding  all  inquests,  the  name  of 
the  deceased,  when  known,  and  when  not,  snch  description  of  the  deceased  as 
may  be  sufficient  for  identification ;  property  found  on  the  person  of  the  deceased, 
if  any ;  what  disposition  was  made  of  the  same ;  the  cause  of  deat^,  when  known ; 
and  su(;h  other  information  as  may  pertain  to  the  identity  of  the  deceased. 
[-96,  p.  558*. 

1239.  Disposition  of  property.  The  justice  must  within  thirty  davH 
after  an  inquest  upon  a  dead  body,  deliver  to  the  county  treasurer  or  the  l^al 
representative  of  the  deceased,  any  money  or  other  property  found  upon  the  body, 
except  such  as  may  have  been  disposed  of  for  the  decedent's  burial,  and  at  the 
nme  time  file  an  affidavit  with  the  treasurer,  showing : 

1 .  The  amount  of  money  or  other  property  belonging  to  the  estate  of  the 
deceased  person,  which  has  pome  into  hiH  iwssession. 

2.  The  dispOBition  made  of  such  proj>erty.    ['9(J,  p.  558*. 

Action  to  compel  justice  to  pay  over,  g  567.    Diitpotiition  of  such  property,     S68-571.  ' 

1240.  Ebcpense  of  inquest.  The  expenses  of  holding  an  inquest  shall 
bea  ehuge  against  the  county,  but  the  county  shall  have  a  l^;al  claim  agaiust 
the  estate  of  the  deceased  for  the  amount,  and  it  shall  be  the  duty  of  the  county 
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attorney  to  collect  the  aame,  if  there  be  any  etitate,  and  to  pay  it  into  the 
county  treasury.    [*9ti,  p.  571*. 

Bills  must  iM  certifled  by  coun^  attorney,  ^  979.   Fees  of  Juron  and  wltoutees.  U  999, 1000. 


TTTLB  81. 


INTER  FOT. 

1241.  Agreement  governs.  Eight  per  cent  in  absence  of  agree- 
ment. It  shall  be  lawful  to  take  eight  per  cent  intei^est  per  annum,  when  the 
amount  of  interest  has  not  been  specified  or  a^'eed  upon.  But  parties  may 
agree  in  writing  for  the  payment  of  any  lute  of  interest  whatever,  on  money  due 
or  to  become  due  on  any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto,  and  shall  bear  the  interest  agreed  upon  by  the  parties, 
which  shall  be  specified  in  the  judgment.    ['00,  p.  18. 

An  agreement  to  pay  interest  on  a  note  whi(^h 
provides  for  "  interest  at  the  rate  of  two  per  cent 
per  month  from  date,"  does  not  extend  beyond  the 


time  8ud  note  becomes  due  and  payable  by  ito 
terms.  Perry  v.  Taylor,  1  U.  63.  An  account 
stated  carries  interest  from  the  day  of  its  liquid- 
ation. Ciodbe  T.  Yonng,  1  U.  H5.  Affirmed,  Youns 
V.  Ctodbe,  SZ  U.  S.  082.  If  a  debt  ought  to  be  paid 
at  a  particular  time  and  is  not,  owing  to  the  default 
of  the  debtor,  the  creditor  is  entitled  to  interest 
from  that  time,  by  way  of  compensation  for  the 
delay  in  payment.  Young  v.  Qodbe,  82  U.  S.,  56*2. 
The  rule  for  computing  interest  when  there  have 
been  partial  payments,  is  to  apply  the  jiayment  to 
the  discharge  of  the  interest  due,  and  if  the  pay- 
ment exceeds  the  interest,  the  surplus  goes  toward 
discharging  the  principal;  if  the  payment  be  less 
than  the  interest,  the  surplus  of  the  interest  due 
must  not  be  taken  to  augment  the  principal,  but 
interest  continues  on  the  former  principal  until  the 
period  when  the  payments  taken  together  exceed 
the  interest  due,  and  then  the  surplus  is  to  be 
applied  toward  discharging  the  piinclpat.  Perry 
V.  Taylor,  1  U.  63.  Where  the  evidence  in  the 
record  is  not  sufficient  to  Justify  the  computation 
of  interest  upon  an  account  current,  by  monthly 


rests,  it  is  error  to  allow  such  computation.  Jones 
V.  Galigher,  9  U.  136;  33  P.  417.  In  an  action  for 
damages  for  a  tort  where  the  jury  returns  a  ver- 
dict tor  damages  and  for  interest  tbereon;  kM, 
that  there  Is  no  authority  for  the  gnnting  of  inter- 
est. Nichols  V.  U.  P.  Ry.  Company,  7  V.  510;  S7  P. 
693.  Where  there  is  a  statute  providing  a  roecific 
rate  of  interest,  such  rate  is  the  measure  of  dam- 
ages, otherwise  the  damage  is  to  be  established  hf 
proof.  Peny  v.  Taylor,  1  U.  63;  Qodbe  T.  Yooag, 
1  U.  55.  Where  a  purchaser  agrees  to  pay  into 
court  the  purciiase  pnce  of  a  mine  concerning 
which  the  vendor  has  litagation,  the  former  vrill  M 
liable  for  interest  during  the  time  he  withholds 
the  money.  Wasatch  Mining  Co.  v.  Crescent  Min- 
ing Co.,  7  U.  8;  2i  P.  686.  151  U.  8.  317.  In  a 
stole  where  there  is  a  statute  making  usury  penal 
but  not  declaring  the  contract  void,  a  usnrioas 
bond  and  mortgage  may  beenforced  for  the  amount 
actually  due.  Bemheisel  v.  Firman,  89  U.  8.  170. 
For  discussion  of  the  validitp^of  a  contract  tainted 
with  osary,  see  last  caee.  Withont  the  aatluHttr 
of  a  statate  it  is  error  for  a  Judgment  to  direct 
the  Judgment  bear  interest  Beeoe  t.  Knott,  3  V. 
451;  24P.  7B7. 


TTTLB  32. 

INTOXICATING  LIQITORS. 

1242.  License  necessary.  No  person  Bhall  manufacture,  sell,  barter, 
deal  out,  or  otherwise  dispoHC  of  any  spirituous,  vinous,  malt,  or  other  intoxi- 
cating liquors,  without  first  obtaining  from  the  board  of  connty  commissioners  of 
the  counl^',  or  city  council  of  the  city,  or  board  of  trusteee  of  the  town  in  which 
he  intends  to  do  businees.  a  license  therefor,  as  hereinafter  provided.  [C.  L. 
§  2156*. 

Powers  granted  to  city  council,  i        sub.  41.     Powers  granted  to  board  of  county  commlMioners, 

Powers  granted  to  town  trustees,  9,  302,  sub.  6.      ^  .'311,  sub.  11. 

1243.  Id.  Who  may  grant.  Petition.  Bond.  The  boards  of 
i-ount}'  commisaiouers  in  their  respective  counties,  and  the  dty  ooundlB  in  tli^r 
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respective  fities,  and  the  boards  of  trustees  in  their  respective  towns,  are  hereby 
au^orized  to  grant  licenses,  as  contemplated  in  section  twelve  hundred  and 
forty-two,  to  any  person  over  the  age  of  twenty-one  years,  upon  an  application 
being  made  for  such  license,  by  petition  signed  by  the  applicant  and  filed  with 
the  comity  clerk,  city  recoi-der,  or  town  clei-k,  as  the  case  may  be.  Said  petition 
must  state  definitely  the  particular  place  at  which  any  of  the  liqnors  named  in 
section  twelve  hundred  and  foi*ty-two  are  intended  to  be  manufactured,  sold, 
burred,  dealt  out,  or  otherwise  disposed  of,  and  whether  the  applicant  intends 
to  carr\'  on  a  retail  or  wholesale  business.  Beforo  a  license  is  granted  to  the 
applicant  he  shall  execute  a  bond  to  the  county,  city,  or  town,  as  the  case  may 
be,  conditioned  that  during  the  continuance  of  his  license  he  will  keep  an  ordei'ly 
and  well-r^ulated  house ;  that  he  will  not  allow  gambling  with  cards,  dice,  'or 
any  other  device  or  implements  used  in  gambling,  within  liis  house,  out-house, 
yard,  or  other  premises  under  his  control;  that  he  will  pay  all  damages,  tines, 
and  forfeitun^  which  may  be  adjudged  against  him  under  any  of  the  provisionH 
of  this  title.  Said  bond  shall  he  fixed  hy  the  board  of  county  commissionei-s. 
citj-  council,  or  board  of  trustees  of  the  town,  as  the  case  may  be,  in  any  sum 
not  less  than  five  liundre<l  dollars,  nor  more  than  one  thousand  dollars,  with  twt) 
or  more  sureties,  to  be  apjiroved  by  said  board,  by  the  mayor  of  the  citj'',  or  presi- 
dent of  the  boajrd  of  trustees  of  the  town,  as  the  case  may  be.  Said  sureties 
mnst  justify  on  oath,  before  some  officer  authorized  to  administer  oaths,  that  they 
are  residents  within  the  county,  city,  or  town,  as  the  case  may  be,  and  worth  the 
amount  justified  to,  over  and  above  all  otlier  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution.  Such  justifications  shall  be  in  writing,  signed 
by  the  persons  justifying,  and  certified  to  by  the  officer  who  administers  the  oath, 
and  attached  to  and  filed  with  the  bond.    [C.  L.  §  2157*. 

1244.  Id.  Rate.  Time.  The  board  of  oount>-  commissioners,  the  city 
council,  or  the  board  of  trustees  of  the  town,  as  the  case  may  be,  after  the 
petition,  statement,  and  boml  have  been  filed  as  required  in  the  preceding  sec- 
tion, shall  determine  the  amount  to  be  paid  for  the  license  prayed  for,  which 
dull  be  at  a  rate  of  not  less  than  four  hundred  dollars,  for  the  period  of  one 
year;  but  licenses  of  the  same  classes  of  business  shall  be  uniform  in  amount  in 
sQch  town,  (Aty,  or  county.  Said  board  or  council,  as  the  (;ase  may  l>e,  shall  also 
determine  the  time  for  which  the  license  shall  be  granted,  but  no  license  shall  be 
isBued  for  a  longer  period  than  one  year,  nor  for  a  less  period  than  three  months. 
[C.  L.  §  2158*. 

1245.  Id.  Refkisal  for  good  cause.    Proximity  to  schools,  etc. 

Any  application  for  such  license  may  be  refused  for  good  cause,  in  the  discre' 
tion  of  the  board  of  trustees  of  the  town,  the  city  council  of  the  city,  or  board 
of  county  commissioners,  and  no  such  license  shall  be  granted  to  any  establish- 
ment, except  a  hotel,  located  within  three  hundred  feet  of  any  public  school 
building  being  used  for  that  purpose,  or  within  fifty  feet  of  any  theatre,  variety 
ttieatre,  concert  hall,  or  any  like  place  of  amusement;  provided,  that  the  commis- 
Boners  of  any  county  shall  not  grant  a  license  for  the  sale  of  intoxicating  liquors 
vithin  a  half  mile  of  the  boundaries  of  any  incoiporated  city  or  town  foi*  a  less 
unount  than  is  provided  by  ordinance  of  luiy  such  city  or  town.  [0.  L.  ^  2158*; 
'92,  p.  58*. 

1246.  Selling  to  fbmale  in  wine  room.  No  keeper  of  any  saloon, 
tippling  hot^,  or  dram  shop  shall  have  or  keep  in  connection  with,  or  as  part  of, 
80^  Sfdoon,  tippling  house,  or  dram  shop,  any  wine  room  or  other  place,  either 
with  or  without  door  or  doors,  fiurtain  or  curtains,  or  screen  of  any  kind,  into 
which  any  female  person  shall  be  allowed  to  enter  from  the  outside,  or  from  such 
tippling  house  or  dram  shop,  and  there  be  Bupplie<l  with  any  kind  of  liquor  what- 
9oever.  Any  person  violating  any  provision  of  this  section  shall  be  giiilty  of  a 
misdemeanor.    [C.  L,  §  2158*;  '92,  p.  58*. 

1247.  Revocation.    Notice.    The  l>nard  of  county  commissioners,  city 
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coiuicil.  or  the  board  of  trustees,  for  good  cause  and  upon  not  less  than  three 
da^^s'  notice  to  the  licensee  of  the  time  and  place  at  which  the  proposed  revocation 
will  be  considered,  may  revoke  a  license  granted  to  the  keeper  of  any  saloon, 
tippling  house,  or  drain  shop,  or  for  the  selling  oi*  giving  away  of  saiy  intoxi- 
cating drink  or  malt  liquors  within  the  oonntv.  city,  or  town,  as  the  case  may  be. 
['92.  p.  08. 

Defendant  ti«ue<l  plaintiff  a  liquor  license,  and  hearing,  bat  without  citing  him  to  show  cause; 
the  latter  paid  for  throo  months;  within  a  month  hdd,  that  the  revocation  without  pivinc  plaintiff 
after  issuanee,  defendant  revoked  the  license  with-  an  tqipOTtanity  to  be  heard  was  Toid.  ranison  r. 
oat  preferring  charges,  upon  infornuil  notice  of  the     City  ('k>undl,  14  V  147;  46  P.  667. 

1248.  Pajrment  for  license.  Form.  The  amount  to  be  paid  for  a 
license  as  determined  by  the  board  of  county  commissioners,  or  city  council,  or 
the  board  of  trustees,  must  be  paid  into  the  county,  city,  or  town  treasury,  as  the 
case  may  be.  by  the  applicant,  who,  upon  receiving  the  treasurer's  receipt,  shall 
present  the  same  to  the  county  clerk,  the  town  clerk,  or  the  city  recorder,  as  tiie 
case  may  be.  The  county  clerk,  or  town  clerk,  or  city  rerarder  shall  thereupon 
issue  to  the  applicant  a  certiAcate  of  license,  which  certificate  must  state  the 
name  of  the  person  licensed;  the  place  of  business;  the  kind  or  kinds  of  liquors 
to  be  manufactured,  sold,  barteml,  or  otherwise  disposed  of;  the  date  of  com- 
meucement  and  of  expiration  of  such  license ;  whether  it  is  for  a  retail  or  whole- 
sale business ;  that  the  person  named  therain  is  duly  aathoiizc<l  to  carry  on  the 
basinesB  of  manufacturing,  selling,  bartering,  or  otherwise  disposing  of  intoxi- 
cating liquors  at  the  place  and  for  the  time  therein  specified;  and  that  the 
license  is  not  transferable.  Said  certificate  shall  be  signed  by  the  county  clerk, 
town  clerk,  or  citv  recorder,  as  the  case  may  be,  who  shall  seal  the  same  witii 
his  official  seal.    [C.  L.  §  2159*. 

1249.  Selling  to  insane  or  idiotic  persons.  Minors.  Any  person 
who  shall  knowingly  give,  sell,  or  otherwise  dispose  of  any  intoxicating  drink  to 
an  insane  or  idiotic  person,  and  any  person  licensed  as  herein  provided,  or  any 
other  person,  who  shall  knowingly  give,  sell,  or  otherwise  dispose  of  any  intoxi- 
cating drink  to  any  minor,  or  who  shall  permit  any  of  said  persons  to  be,  or  remain 
in  his  place  of  business  where  liquors  are  sold,  without  the  written  consent  of  the 
parents  or  guardians  thereof,  or  who  shall  give,  sell,  or  otherwise  dispose  of  any 
intoxicating  drink  to  any  person  who  is  known  in  the  community  as  a  habitual 
dmnkard,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2160*;  '90, 
p.  36*. 

1260.  Sunday  selling.  Gambling,  dancing,  sleeping,  etc.,  on 
premises.  Any  person  licensed  as  aforesaid,  or  any  person  neglecting  or  refusing 
to  obtain  a  license,  as  herein  provided,  who  shall  either: 

1.  Sell,  give  away,  or  otherwise  dispose  of  any  intoxicating  drink  &t  fuiy 
time  during  the  first  day  of  the  week,  commonly  called  Sunday,  except  for  medical 
purposes  upon  the  prescription  of  a  physician;  or, 

2.  Permit  on  his  premies  whore  anch  intoxicating  drink  is  sold,  any  gam- 
bling, by  means  of  dominoes,  cards.  di(«,  or  other  articles,  or  any  other  description 
of  gambling ;  or. 

3.  Permit  dancing,  drunkenness,  sleeping,  or  lodging  in  the  night  time,  or 
who  shall  permit  any  disorderly  conduct  in  liis  saloon  licensed  for  the  sale  of 
li<|uors,  shall  Ije  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment,  at  the 
dis(*retion  of  the  court.    [C.  L.  §  21til. 

1251.   Married  women  may  sue  for  damages.   It  shall  be  lawful 

for  any  married  woman  to  institute  and  maintain,  in  her  own  name,  a  suit  on  any 
such  bond  for  all  damages  sustained  by  herself  ami  children,  or  either,  on  account 
of  the  sale  of  intoxicating  liquoi-s,  and  the  money,  when  collected,  shall  be  pud 
over  for  the  use  of  hersdf  and  children,  or  either.    [C.  L.  §  2162. 
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1262.  Suits  for  liquor  bills.  No  suit  for  liquor  bills,  when  sold  iu  ]eK» 
quantity  than  five  gallons  at  one  time,  shall  be  maintained  in  any  ctnivt  in  tlie 
E^te,  and  when  it  shall  l)e  made  to  appear  that  any  promissory  uot€.  luortj^^o. 
or  otiier  obligation  on  which  a  suit  in  pending  waa  given  for  liquor  sold  in  less 
quantity  thtui  five  gallons  at  one  sale,  and  that  Jllaintiff  or  one  of  several  plain- 
tiffs hsMi  knowledge  of  that  fact  at  the  time  he  acquired  such  not«,  mortgage,  or 
other  obligation,  such  Kuit  shall  l)e  <lismissed  at  the  cost  of  the  plaintiff,  exct'pt 
such  sales  be  for  medical,  mechanicwl.  or  sacramental  purposes.    [C.  1j.  S 

1263.  Selling  without  license.  Any  person  who  shall  sell  or  other- 
wise dispose  of.  for  gain,  upon  any  pretext  whatever,  malt,  spirituous,  or  vinous 
liquors,  or  any  intoxiciitiiig  drink,  without  first  having  complied  with  the  coikU- 
tions  of,  and  obtained  a  license  as  set  forth  in  this  title,  shall,  for  eacli  offense, 
be  deemed  guilty  of  a  misdeme-anor,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fiue  in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment 
not  exceeding  six  niontlis  in  the  <;ounty  or  citj-  jail,  or  !>y  Ijoth  such  fine  and 
iaiprisoiiment ;  and  shall  be  liable,  in  all  respects,  to  the  public  and  to  individuals, 
the  same  as  he  would  have  been  had  he  given  bonds  and  obtained  a  lipense  as 
herein  provided.    [('.  1j.  S  21()5. 

1254.  Justice's  jurisdiction  in  suit  on  bond.  All  suits  for  damages 
or  expenses  arising  under  any  of  the  provisions  of  this  title,  may  be  commenced 
and  maintained  !>efore  any  justice  of  the  peace  of  the  proper  county  or  city,  when 
the  amount  of  the  damages  cUumed  is  less  than  three  hundred  dollars,  although  the 
fenaXiy  in  the  bonds  may  exceed  that  amount,  and  the  judgment  shall  l>e  for 
the  amount  of  damages  proved ;  and  successive  suits  by  different  persons  having 
different  causes  of  a(;tion,  may  1>e  had  upon  the  same  bond  until  the  aggivgatt* 
amonntB  of  all  judgments  rendered  thereon  equal  the  penalty  thereof.  [C.  Tj. 
S2166. 

1265.  Judgment  on  conviction.  In  all  judgments  or  convictions  of 
any  person  of  a  misdemeanor,  under  the  provisions  of  ^is  title,  the  court,  in  it^ 
discretion,  may  order  that  the  defendant,  in  default  of  payment  of  tlie  fine  and 
coste,  be  imprisoned  witil  mivh  fine  and  costs  are  paid,  said  imprisonment,  how- 
ever, not  to  exceed  the  term  of  six  months  in  all;  or  may  oitler  that  executions 
issue  against  the  defendant  for  such  fine  and  costs,  and  should  any  such  execu- 
tion be  returned  unsatisfie<I,  eitlier  wholly  or  in  part,  a  suit  may  l)e  maintained 
apon  any  bond  tliat  such  <lefeudjuit  may  have  given  in  Jiccordance  with  section 
twelve  hundred  and  forty-three.    [C-.  Ij.  §  2167. 

1256.  Bights  of  cities  and  towns  preserved.  Vine  growers.  No 

provifflon  of  this  title  shall  he  so  (x>nstrued  as  to  authorize  any  Ixrnrd  of  county' 
commissioners,  or  (ioinity  officers  to  interfere  with  the  rights  gi'anted  to  municipal 
corporations  to  license,  tax.  and  i-egulate,  restrain,  and  prohibit  the  manufacture, 
selling,  or  in  any  other  manner  disposing  of  vinous,  spirituous,  and  malt  liijuors, 
within  the  (wporate  limit**,  or  to  prohibit  vine  gi-owers,  without  a  license,  fi*om 
expressing  and  wiling  on  the  preuiistv*  where  expresstnl,  the  pui*c  juice  of  the 
grape,  in  quantities  of  not  less  than  five  gallons,  to  one  person  at  one  time; 
pn^edf  that  whert*  any  muui<'ipa1  corporation  has  the  right  in  its  charter  to 
prohibit  the  manufacture,  ^^ale,  or  other  disposal  of  spirituous,  vinous,  and  malt 
liquors,  nothing  in  this  title  shall  l)e  so  construed  as  to  impair  such  right.  [C.  1j. 
^  2168. 

1267.  Selling  on  election  days.  It  shall  be  unlawful  for  any  pei'siui 
either  licensed  or  unlicensed  to  sell,  give  away,  or  in  any  manner  dispose  of 
directly  or  indirectly  any  spirituous,  vinous,  or  other  intoxicating  liqimrs  on  any 
part  of  any  day  set  apart  or  to  be  set  apu*t  for  any  general  or  special  election  f<ir 
«iy  state,  county,  municipal,  distric^t,  or  pi-ecinct  officer,  except  members  of  the 
board  of  education  or  district  school  trustees,  in  any  election  district  in  any  of 
thecountien  or  municipalities  in  this  state,  except  for  medical  puiiwses  uixtn  tlie 
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prescription  of  a  physician.  Any  perBon  violating  any  of  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor.    [C.  L.  §  2169*;  '90,  p.  36*. 

1268.  Physioians'  prescriptions.  If  fiaJee.  Any  physician  who  shall 
issue  to  any  person  a  prescription  to  obtain  any  intoxicating  liquoi'S  at  any  time 
when  the  eole  or  disposal  tliere*!  shall  have  been  forbidden  by  law,  ordinance,  or 
proclamation,  shall  ceiiiify  on  s^d  presciiption  that  the  health  of  the  perron  to 
whom  the  prescription  is  issued  requii-es,  and  would  be  promoted  by,  the  particu- 
lar kind  of  liquor  prescribed.  Any  physician  who  shall  issue  any  prescription 
for  intoxicating  liquors  contraiy  to  this  section,  oi"  believing  the  same  to  be  false, 
shall  be  guilt}'  of  a  misdemeanov.    [C.  L.  §  2170*;  '90,  p.  37*;  '94.  p.  78.- 

1269.  Proclamation  forbiddins  sale  on  legal  holiday.  The  mayor 
of  any  in<'orporated  city  in  this  state,  tuid  tiie  president  of  the  board  of  any  incor- 
porated town,  are  hereby  authorized,  whenever  in  their  judgm^t  the  public  good 
shall  demand  it,  to  forbid,  by  proclamation,  the  sale  or  dispocdtioii  in  any  manner, 

within  their  respective  cities  or  towns,  of  spirituous,  vinous,  or  other  intoxicating 
liquors,  upon  any  day  designated  or  set  apart  in  this  Htate  as  a  legal  holiday. 
['94,  p.  78. 

1260.  Id.  PencUty.  Any  person,  whether  lioenHed  or  not,  who  shall  sell, 
give  away,  or  in  any  manner  dispose  of  for  gsun,  any  spirituous,  vinous,  or  intoxi- 
cating li(iuor8,  upon  any  day  when  such  sale  or  disposition  shall  have  been  for- 
bidden by  pixiclamationi  except  for  medical  purposes  upon  a  prescription  issued 
by  a  regular  practicing  physi<*ian,  shall  be  guilty  of  a  misdemeanor.    ['94,  p.  78. 


TITLE  33. 


IRRIGATION  AND  WATKK  RIGHTS. 

1261.  Water  right  acquired  by  appropriation.  The  rights  to  the 
use  of  any  of  the  unappropriated  watei*H  of  the  Ktiit**  mav  be  arquired  by  appro- 
priation.    [C.  L.  §  2780*;  '97,  p.  219. 

The  wattr  of  a  prior  ajtpropriator  is  fixed  l>y  the 
extent  of  his  appropriation  for  a  henvficial  uao,  aiid 
oQieiis  may  suraequeiitly  appropriate  any  water  of 
the  stream  not-  so  uwd  hy  a  prior  appropriator,  and 
Bucb  latter  appropriation  becomes  a  vented  rifclit, 
and  is  entitled  to  as  nmeh  protection  as  the  former, 
and  the  right  to  which  lie  cannot  Ik;  deprived  of 
except  by  voluntary  alienation  or  by  abandoning 
It.  The  right  of  the  former  being  thut,  fixed,  lie 
(7innot  enlarge  his  rights  to  the  detriment  of  the 
latter.  Becker  v.  Marble  Creek  Irr.  Co..  —  U.  — ;  4  F. 
Hy.  See  al«o,  Muiiroe  v.  Ivie,  2  U.  5^  Stowcll  v. 
JdhiiBon,  7  U.  2ir> ;  2ti  P.  2S)0.  Snlina  Creek  Irriga- 
tion Co.  V.  Sallna  Creek  Stock  Co.,  7  U.  IM;  !i7  P. 
57M.  Sections  2339  and  2340  K.  S.  U.  S.  create  no 
title  as  against  the  government  in  n  perMni  takinic 
piiK<<es8ion  of  public  land  for  the  purpost'  of  pro- 
curing water  or  digging  ditches  for  canals,  without 
the  performance  of  any  work  thereon,  licar  Kiver 
Irr.  Co.  V,  CTsrland,  164  tr.  S.  1.  Affirming  9  1'. 
8S0;  UP.  atW. 

The  discoverer  of  percolating  waters  on  public 
lands,  by  digging  a  well  for  the  pnrpose  of  collect- 
ing the  same  for  use,  acquirer  an  eatfement  in  the 
land  for  the  maintenance'  of  his  well,  and  aright 
to  the  water  as  an  appropriator  thereof  from  a 
"natural  aoupcc  of  supply"  (C.  I..  It^f^S,  sec. 
2760),  as  against  .a  Kubficquent  locator  of  the  land 
on  which  the  well  is  situated.  Sullivan  v.  North- 
ern Spy  Mining  Co..  U  U.  4.'iH:  40  P.  TlW.  The 
right  of  one  who  discoven*  and  uppropriatei!  pen:o- 


lattiig  watei-s  on  public  Uiwls  by  diggiu^  a  well  U> 
collect  the  water,  is  subject  to  the  right  of  a  gobBe- 
quent  locator  of  the  laud  to  sink  a  well  a^oining 
such  well,  though  It  dry  up  the  first.  Id. 

A  decr<!e  adjudging  tliat  defendant  should  have 
"one  good  irrigation  stream"  is  void  fur  uncer- 
tainty. Smith  V.  Phillip»i.  (i  U.  37y;  -Zi  V.  932.  A 
decree  allowing  plainUfT  enongh  '*  water  to  irrigate 
sixty  acres  of  land  "  wasaffimiod;  thcnmrt  being 
of  opinion  that  the  aniimnt  ennld  Ik-  approximated. 
Holniau  v.  Pleasant  (irovc.  f*  V.  7H :  :»  P.  7*2.  But 
a  fludiug  thiit  defendant  was  entitled  to  sufficient 
"  water  to  irrigate  thirty-one  acres  "  and  to  "aKmidl 
amount  of  water  for  <-iilinuryHnd  domextic  pur- 
'  poses,"  was  onlered  modified  as  uncertain,  the  court 
saying  that  the  decree  should  state  the  amount  of 
water  in  minor  inches,  or  frw^ional  parts  of  the 
stream  in  qncntinn,  Neplii  Irr.  <'o.  v.  Vickers,  — 
V.  — ;  1(»  P.  m. 

Where,  by  eonmion  eonM'iil.  a  city  has  for  many 
years  regiilrtted  the  waters  of  u  cerMin  stream  for 
Irrigtttlnn  purpost  -'  by  distributing  pn»  mtti  among 
the  Rppropriators.  in  ea.se  of  deficiency  it  cannot 
subsequently  divide  the  appropriators  into  two 
classes  acconling  us  their  me  began  before  or  after 
a  ei'rtain  arhitniry  dale,  and  restrict  only  those  of 
tlie  stM'ond  class:  but  all  must  be  ser^'cd  alike.  Hol- 
niHu  v.  Pleasant  (Jrove,  8  C.  78 :  TO  P.  TZ.  A  innni- 
eipiil  coriionitiun  took  posst'ssion  and  control  of  the 
wateix  of  11  certain  stream  with  the  express  consent 
oftheoriKinaUiK-ators,  and  held  the  stic«in  more 


Digitized  by 


IRRIGATION  AND  WATER  RIGHTS. 


ihm  tevta  years ;  held,  that  it  acquired  the  uwuer- 
•bi»  cf  the  water  under  tlie  statute  of  limitations. 
Mngvflle  CSty  v.  Fulmer,  7  V.  450 ;  27  P.  577. 

Water  in  the  pipes  of  a  distributing  Hyntem  is 
peisonal  property.  Watur  flowing  in  a  natural 
dnam  or  ditch  ia  not  sutyect  to  ownership  m  far 
vlheoorpuaof  the  water  is  concerned;  the  right 
lo  Die  it  is  a  hereditament  appnrt«inant  Ui  the.  land. 
Bear  KiTeT  Irr.  Co.  v.  Ogden  City.  8  U.  494  ;  33  P. 
ISB.  The  owners  of  A  water  dlt^  are  entitled  to 
k«Te  the  water  flow  tboroin  in  its  natuxal  atatc, 
ud  when  they  claim  tiuch  water  hy  prior  appro- 
^iatkin,  its  corruption  hy  any  stranger  ia  a  private 
nainnoe.   Crane  v.  Winmr,  2  U.  2^. 

The  doctrine  of  riparian  rights  is  not  in  force  in 


Utah  so  as  to  prevent  the  owner  of  land  from 
diverting  the  waters  of  a  stream  for  purposes  of 
irrigation  and  domestic  use.  Stowcll  v.  Johnson, 
7  TJ.  215 ;  26  P.  290.  Where  defendant  transferred 
a  dam,  canal,  and  right  of  way  lo  plHintifl"rt 
grantor,  in  consideration  of  the  right  to  water  Iwo 
hundred  acres  of  land  from  such  canal:  ht-M.  that 
defendant  might  take  the  water  at  as  many  dif- 
ferent places  as  necessity  required  ;  and  defendant 
was  nut  required  to  contribute  to  keep  the  canal  iti 
repair  in  the  absence  of  an  express  agreement  to  do 
so.  North  Point  Irr.  Co.  v.  Little,  14  IJ.  i2;  4(fP. 
268.  Water  flowing  in  creeks  or  ditches  cannot 
bo  regarded  and  treated  as  surface  water.  Jordan 
V.  City  of  Mt.  Pleasant,  —  U.  — ;  49  P.  746. 


12d2.  Id.  Must  be  for  useftil  purpose.  Abandonment.  The 
^^priation  must  be  for  »oine  useful  or  beneficial  purpoae,  and  when  the  appra- 
jaiabar  or  his  sncc^tsor  in  interest  abandon»  or  ceases  to  use  the  water  for  a  period 
of  aeven  yeare  the  right  ceases ;  but  questions  of  al>andotiinent  shall  be  qnentions  of 
fact,  and  shall  be  deteimined  aH  are  other  questions  of  fact.  [C.  L.  27SO^. 
2783*;  '97,  p.  219. 

PcTion  loee»  ri^rht  to  ditch  and  cartement  foriume  from  denying  right  of  another  who  cnlargtw  ditcli 
^  oon-UHer  for  many  veant.  Stalling  v.  Ferrin,  7  and  procures  land  expecting  to  use  same.  Ix'hi 
P.  fn-.  27  P.  8WJ.    But  owner  of  ditch  is  estopped      Irr.  (;o.  v.  Moylc,  4  U.  327;  ft  P.  t*ffT. 

1263.  Changing  use  or  place  of  diversion.  The  person  entitled  to 
tfie  use  of  water  may  change  the  pla(«  of  diversion,  and  may  extend  the  ditch, 
flume,  pipe,  or  aqueduct,  by  wliich  the  diversion  is  made,  to  any  place  other 
than  where  the  first-  use  was  made,  and  may  use  the  water  for  other  purposes  thl||i 
that  for  which  it  was  originally  appropriated,  but  no  pei*son  shall  chang(>  the 
place  of  use  of  water  to  the  damage  of  his  (H>-owners  in  such  I'ight  without  just 
rompensation.    ['97.  p.  220. 

1264.  Turning  into  another  stream  or  reservoir.  The  wat«i-  a[»inn- 
priated  may  l>o  turned  into  the  channel  of  another  stream  or  reservoir  «)n- 
Htrncted  aei-oss  the  l)ed  of  any  natural  Htrcain  and  mingled  with  its  waters,  and 
then  be  reclaimed ;  but.  in  reolainiing  it,  water  already  appropriated  by  another 
must  not  be  diminiKhed  in  quantity,  or  deteriorated  in  quality.    ['97.  ]>.  220. 

1266.   Equality  among  appropriators  according  to  vested  rights. 

All  persons,  corponttionK,  or  associations  that  have  appropriated  any  of  tlie  waters 
of  l^e  state  for  a^cultui'al  or  other  useful  oi>  beneficial  purposes,  or  that  may 
hereafter  appropriate  auy  of  the  waters  of  tlds  state  for  agi'i(^ultural  or  othei- 
oeeful  or  beuefielal  purposes,  from  any  stremns.  springs,  or  lakes  within  the  state, 
ontil  all  of  the  said  waters  are  or  shall  have  l>ecn  diverted  from  the  sti^earan, 
^rings,  or  lakes  when  at  their  avpi"age  flow  at  low  wjitw  mark,  shall  be  deemed 
to  be  equal  in  right**  t-o  the  said  watei-s,  acTOnling  to  their  vested  right's.  ['97. 
p.  220. 

Exiatinit  water  rights  recogni!s<'<l  and  conflrmed,  (*un,  art.  17,  see.  1. 

1266.  Secondary  rights.  How  acquired.  A  sewmdary  right  to  the 
ase  of  w^tcr  for  any  useful  or  l)enefieial  purpose  ma}-  be  appropriate<l  subject  to 
tiie  perfect  and  complete  use  of  all  prior  i-ighks,  to  ^e  extent  of  and  reasonable 
necessity  for  such  use  thert^f,  in  the  manner  hereinafter  prest^ribed,  under  any 
of  the  following  cii-cumstence.'^: 

1.  Whenever  the  whole  of  the  waU'rw  of  any  natural  stream,  watercours*'. 
lake,  spring,  or  <jther  natural  souhic  of  supply  has  been  taken,  diveiiied,  and  used 
1^  prior  apprapriators  for  a  i>ai*t  or  parts,  of  each  year  only ;  and  other  persons 
»hal\  subsequently  appropriate  any  part,  or  the  whole,  of  such  water  during  any 
nther  part  of  such  year,  such  persons  sh^l  be  deemed  to  have  acquired  a 
wecmdary  right. 

2.  Whenever,  at  the  time  of  an  unusiuil  increase  of  water  exceeding  seven 
yearn'  average  flow  of  such  water,  at  the  same  season  of  each  year,  all  the  watei- 
of  Boch  average  flow  then  being  used  by  prior  appropriators,  and  other  persons 


Digitized  by 


344 


IRRIGATION  AND  WATER  RIGHTa 


shall  appropriate  and  use  such  iucrea8e  ot  water,  »uch  persons  shall  be  deemed  to 
have  acquii-ed  a  secondary  right.    [C.  L.  §  2781;  '97,  pp.  220-1. 

1267.  Unlawftil  diversion  of  surplus  water.  In  all  cases  where,  by 
virtue  of  prior  appropriation,  any  person  may  have  diverted  all  the  water  of  any 
stream,  or  to  such  an  extent  that  there  shall  not  be  an  amount  sufBdrait  left 
therein  for  those  having  a  subsequent  right  to  the  waters  of  such  stream,  and 
there  shall  at  any  time  be  a  surplus  of  water  so  diverted  over  and  above  what  is 
actually  used  by  the  prior  appropiiator,  such  person  shall  be  required  to  turn  and 
to  cause  to  flow  back  into  the  stream,  such  surplus  water,  and  upon  failure  to  du 
so,  within  twenty-four  hours  after  demand  I)eing  made  upon  him  in  writing  by 
any  person  having  a  right  to  the  use  of  sucli  surplus  water,  the  person  so  divert- 
ing the  same,  shall  be  liable  to  the  person  a^ieved  thereby  for  the  tunount  of 
damage  sustained  after  such  notice ;  to  be  recovered  by  civil  action  by  any  person 
having  a  right  to  the  use  of  such  surplus  water.    [C.  L.  §  2785*;  '97,  p.  221. 

Mont.  Civ.  C.  §  1884* 

1268.  Appropriator  to  post  notice.  Contents.  Any  person  here- 
after desiring  to  appropriate  water  must  post  a  notice  in  writing  in  two  conspicuous 
places,  one  copy  at  the  nearest  post  office  to  the  point  of  intended  diversion,  and 
one  copy  at  tjiie  point  of  intended  divei'sioii  stating  tliemn : 

1.  The  number  of  cubic  feet  per  second  daimed. 

2.  The  purpose  for  which  it  is  clamed  and  the  place  of  intended  use,  and  it 
for  in-igation  the  number  of  acres  to  be  irrigated. 

3.  The  means  of  diversion,  with  size  of  flume,  ditch,  pipe,  oi*  aqueduct,  by 
which  he  intends  to  divert  it. 

4.  The  date  of  the  appropriation . 

5.  The  name  of  the  appropriator.    ['97,  p.  221. 

Oal.  av.  C.  ^  1416*;  Mont.  Ov.  C.  i  IBtti.  Menfluremeut  of  water,     1392,  U»3. 

1269.  Id.   Notice  to  be  verified  and  recorded.   Further  facts. 

Within  twenty  days  after  the  date  of  appropriation  the  appropriator  shall  file  for 
record  with  the  countj'  recorder  of  the  countj'  in  which  such  appropriation  is 
made,  a  notice  of  appropriation,  wliich,  in  addition  to  the  facts  required  to  be 
stated  in  the  posted  notice  as  hereinbefore  prescribetl,  shall  contain  the  name  of 
the  stream  from  which  the  diversion  is  made,  if  such  stream  have  a  name,  and 
if  it  have  not,  such  a  description  of  the  stream  as  will  identify  it,  and  an  accu- 
rate description  of  the  point  of  diversion  on  such  stream,  with  reference  to  some 
natural  object  or  permanent  monument.  The  notice  shall  be  verified  by  the  affi- 
davit of  the  appropriator,  or  some  one  in  his  Ijehalf,  which  affidavit  must  state 
that  the  matters  and  facts  contained  in  the  notice  are  true.     ['97.  pp.  221—2. 

Mont.  Civ.  C.  §  1886. 

1270.  Oommencement  and  prosecution  of  work.  Withiu  forty 
days  after  posting  such  notice  the  appropriator  must  proceed  to  prosecute  tlu 
excavation  or  consti*nction  of  the  work  by  which  the  water  appropriated  is  to  be 
diverted,  and  must  pi'osecute  the  same  with  reasonable  diligence  to  completion. 

If  the  ditch  or  flume,  when  constructed,  is  inadequate  to  convey  the  amount  of 
water  claimed  in  the  notice  aforesaid,  the  excess  claimed  alwve  tlie  capacity  of  the 
ditch  or  flume  shall  be  subject  to  appropriation  by  any  other  person,  in  accordance 
with  the  provisions  of  this  title.    ['97,  p.  222. 
Mont.  Civ.  C.  S  1887. 

1271.  Effect  of  failure  to  comply.  A  failure  to  comply  with  the  pro- 
visions of  this  title  deprives  the  appropriator  of  the  riglit  to  the  use  of  water  as 
against  a  subsequent  claimant  who  complies  therewith ,  but  by  complying  with 
the  provisions  of  tliis  title,  the  right  to  the  use  of  the  wat-er  shall  relate  back  to  the 
date  of  posting  the  notice.    ['97,  p.  222. 

<M.  Cav.  0.  $g  141&-19;  Mont.  Civ.  C.  g  1888. 

1272.  Existing  rights  may  be  recorded.  Persons  who  have  hereto- 
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fore  acquired  rights  to  the  uae  of  water  may  vithin  one  year  after  tlie  approval 
of  this  title  file,  for  record  in  the  office  of  the  oonntry  recorder  of  the  connty  in 
vhich  the  water  right  is  situated,  a  declaration  in  writing  (except  notice  be 
already  given  of  record  as  i-equired  by  this  title  or  a  dec^laration  in  writing 
be  alr^idy  filed  as  required  by  this  section, )  containing  the  same  facts  as  required 
in  the  notice  provided  for  record  in  sections  twelve  hundred  and  sixty-eight  and 
twelve  hundred  and  sixty-nine,  and  verified  as  requii*ed  in  section  twelve  hundred 
and  nxty-nine,  in  cases  of  notice  of  appropriation  of  water ;  provided,  that  a  failure 
to  ctHupiy  with  the  requiremoatB  of  tMs  section  shall  in  no  wise  work  a  forfeiture 
of  such  heretofore  aoqiiired  rights,  or  prevent  any  such  claimant  from  estab- 
lishing such  rights  in  the  courts.    [*97,  p.  222. 

Mont.  Civ.  C.  g  1889.  . 

1273.  Becord  is  prima  facie  evidence.  The  i^cord  pi-ovided  in  sec- 
tions twelve  hundred  and  sixt3'-nine  and  twelve  hundred  and  seventj'-two,  when 
duly  made^  shall  be  taken  axid  received  in  all  courts  of  this  state  as  prima  facie 
f\idence  of  the  statement  therein  contained.    ['97,  p.  222. 

Mont.  Civ.  <-'.  ?  1890. 

1274.  Parties  and  jud^ents  in  actions  concerning  water.  In 

any  action  hereafter  commenced  for  the  protection  of  rights  ac<iuired  to  water 
under  the  laws  of  this  state,  the  plaintiff  may  make  any  or  all  pei-sons  who  liave 
diverted  water  from  the  same  sti-eam  or  source  parties  to  such  action,  and  the 
ixnu4  may  in  one  judgment  settle  the  relative  priorities  and  rights  of  all  the  par^ 
ties  to  such  action.  When  damages  are  claimed  for  the  wrongful  diversion  of 
water  in  any  such  action,  the  same  may  be  assessed  and  apportioned  by  the  jury 
in  their  verdict  or  by  a  court  if  the  case  be  tried  without  a  jurj',  and  judgment 
thereon  may  I)e  entered  for  or  against  one  or  more  of  several  plaintiffs,  or  for  or 
afiainst  one  or  more  of  several  defendants,  and  may  determine  the  ultimate  rights 
of  the  parties  between  themselves.  In  any  action  coiiceming  joint  watei-  rights,  or 
joint  rights  in  water  ditch^,  unless  partition  of  the  same  is  asked  by  the  parties  to 
the  action,  the  court  shall  hear  and  determine  such  controvei'sy  as  if  the  same 
were  several  as  well  as  joint.    ['97,  pp.  222-3. 

Hoot  CIt.  C.  §  1891.   Power  of  the  court  generally  in  determining  riglitfi  of  paTtiea,  j|  3184. 

1276.  County  record  of  declaration,  etc.  The  county  recoi-der  must 
keep  a  well  bound  book,  in  which  he  must  record  the  notices  and  declarations 
provided  for  in  this  title.    ['97,  p.  223. 

1276.  Irrigation  or  reservoir  company  taking  stock  in  similar 
company.  Any  irrigation  or  reaei-voir  company  incorporated  and  existing  imder 
the  laws  of  this  state  may  purchase  or  sul)scribe  for  the  capital  stock  of  any  other 
ainilar  corporation  which,  at  the  time  of  such  purchase  or  subscription,  shall  be 
or  is  about  to  be  incorporated;  provided,  that  such  purchase  or  aul)scription  shall 
be  made  only  when  permitted  by  the  original  articles  of  incorporation  or  by 
unendment  thereto  proposed  and  adopted  according  to  law ;  and  such  corpora- 
tions are  hereby  permitted  and  authorized  to  amend  their  articles  of  incorporation 

as  to  anthorize  such  purchase  or  subscription.    [*97,  p.  223. 

1277.  Right  of  way.  Eminent  domain.  Any  person  or  coi-poration 
fhall  have  the  right  of  way  across  and  upon  public,  private,  and  corporate  lands, 
or  other  right  of  way.  for  the  construction,  maintenance,  repair,  and  use  of  all 
neceesarj'  i-eservoirs,  dams,  water  gates,  canals,  ditches,  flumes,  tunnels,  or  other 
means  of  securing,  storing,  and  conveying  water  for  irrigation,  or  for  any  neces- 
sary public  use,  or  for  drainage,  upon  payment  of  just  compensation  therefor,  but 
sni'h  right  of  way  shall  in  all  cases  be  exercised  in  a  manner  not  to  unnecessarily 
impair  the  practical  use  of  any  other  right  of  way,  highway,  or  public  or  private 
road,  nor  to  lumecessarily  injure  any  public  or  pi*ivate  praperiy.  Such  riji^t 
*n»y  be  acquired  in  the  manner  provided  by  law  for  the  taking  of  private  property 
for  pnUic  use.    [G.  L.  §  2788*;  '92,  p.  92*;  ^97,  p.  223. 

Enhtent  doinaln  itenersllr.  g  3SBS-3606. 
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1278.  Use  and  enlargement  of  existing  canal.  When  any  person  (ir 
corporation  deures  to  convey  water  for  inigation,  or  for  any  other  beneficial  pur- 
pose, and  there  is  a  canal  or  ditch  already  constructed  that  can  be  enlai^ed  to 
convey  the  required  quantity  of  water,  then  such  person  or  corporation,  or  the 
owner  or  owners  of  the  lands  through  which  a  new  canal  or  ditch  would  have  to 
be  constructed  to  convey  the  quantity  of  water  necessaiy  shall  have  the  right 
to  enUu^e  said  canal  or  ditch  already  constructed  by  compensating  the  owner  of 
the  canal  or  ditch  to  be  enlarged,  for  the  damage,  if  any,  caused  by  said  enl&rg- 
ment ;  provided,  that  said  enlai^puent  is  to  be  done  at  any  time  from  the  first  day 
of  October  to  the  first  day  of  Maixih,  or  at  any  other  time  that  may  be  agreed 
upon  with  the  owner  of  said  canal  or  ditch.    ['92,  pp.  93-4*;  '97,  pp.  223-4. 

PenwuB  who  build  an  irrigation  ditch  on  the  ing,  the  parties  so  enlarging  the  ditch  become 

pabHc  lan^  of  the  United  States  become  the  own-  owners  therein  and  in  the  water  appropriated 

ens  thereof,  and  of  the  right  to  use  the  water  flmt  thereby,  without  any  conveyance  from  the  orig- 

^propriated  thereby,  but  when  such  ditch  is  inal  owners.     Lehl  trr.  Co,  v.  Hoyle,  4  U.  327; 

enlarged  ^  others,  the  original  owners  not  object-  9  P.  867. 

1279.  Bridges  and  croselngs  to  be  kept  In  rei>air.  Any  person  who 
digs  or  oonstructs  ditches,  dykes,  flumes,  or  canals,  over  or  across  any  public 
roadR  or  highways,  or  who  uses  the  watere  of  sach  ditches,  dykes,  flumeK.  or 
canals  is  i-equired  either  by  bridge  or  otherwise  to  keep  the  same  in  good  repair 
at  Huch  <;ro8£ungs  or  other  places  where  the  water  from  such  ditches,  dykes, 
flnmes,  or  canals  may  flow  over,  or  in  anywise  injure  any  i-oads  or  highwavB. 
['97,  p.  224. 

Mont.  Cir.  C.  1 1895. 

1280.  Liability  of  joint  users  of  watercourse  for  repairs,  etc. 

"When  two  or  more  persons,  companies,  or  corporations  are  associated  by  a$?ree- 
ment  or  otherwise  in  the  use  of  any  canal,  ditch,  flume,  or  other  watercourwe  or 
are  using  for  the  irrigation  of  land  or  for  other  purposes  any  o^nal,  ditch,  fltiine. 
or  other  watercourse,  to  the  construction  of  which  they  or  their  grantors  have 
contributed,  each  of  them  shall  be  liable  to  the  other  for  the  reasonable  exijonse 
of  maintaining,  repairing,  distributing,  and  controlling  the  same  in  proportion 
to  the  share  in  the  use  or  ownership  of  the  watei'  to  whicli  he  is  entitled.  If  any 
person,  company,  or  corporation  refuse  or  n^lect  to  pay  his  proportipn  of  such 
expenses,  after  five  days'  notice  in  writing,  demanding  such  payment,  he  nhall  be 
liable  tJierefor  in  an  action  for  contribution.    ['97,  p.  224. 

1281.  Water  right  appurtenant  to  land.  Reservation.  A  right  to 
tiie  use  of  water  appurtenant  to  the  land  shall  paes  to  the  grantee  of  such  land, 
and,  in  cases  where  such  right  has  been  exercised  in  irrigating  different  pan^lH 
of  land  at  different  times,  sucli  right  shall  pass  to  the  grantee  of  any  parivl  of 
land  on  which  such  right  was  exercised  next  preceding  the  time  of  the  execution 
of  any  conveyance  thereof;  subject,  however,  in  all  cases,  to  payment  by  the 
grantee  of  any  such  conveyance,  of  all  amounts  unpaid  on  any  assessment  then 
due  upon  anj'  such  right ;  provided,  that  any  sucli  light  to  the  use  of  water,  oi* 
any  part  tlxereof,  may  be  reserved  by  the  grantor  in  any  such  conveyance,  by- 
making  puch  restiTvation  in  express  terms  inserted  in  such  <«nveyance,  or  may 
be  treated  as  personal  propeiiy  and  sepaiibtely  conveyed.  [C.  L.  S  2783*;  '97. 
pp.  224-5. 

1282.  Unit  of  mecisurement.  The  standai-d  unit  of  measurement  foi- 
flowing  water  shall  be  the  rontiuuoue  flow  of  one  cubic  foot  per  sc<H)nd  of  time 
and  shall  be  known  as  the  second-foot.    ['97.  p.  22.'>. 

8tate  engineer  to  give  information  conceminR  memnm-ment  of  water,  etc.,  ^  d457. 

1283.  Id.   Acre-foot.   The  vohmie  of  water  required  to  cover  one  atn-e 

to  a  depth  of  one  foot  shall  be  know^n  as  the  acre-foot  and  is  equivalent  to  forty- 
three  thousand  five  hundred  and  sixty  cubic  feet.    ['97,  p.  225. 

1284.  Apportionment.  Fractional  parts,  etc.  Water  used  for  bene- 
ficial purposes  may  also  be  apportioned  among  the  legal  users  by  fractional  part-H 
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erf  whole  abunje  of  supply,  or  by  fractional  parte  with  a  limitation  as  to 
periods  of  time  when  used.    ['97,  p.  225. 

1285.  Unlawful  taking  of  water.  Penalty.  Any  person  who  shall 
take  or  use  more  water  than  he  is  entitled  to  or  has  been  alloted  to  him  by  a 
pniper  officer,  shall  be  deemed  gnilfy  of  a  misdemeanor,  and  shall  be  liable  in 
damages  to  any  corporation,  company,  or  individual  injured  by  such  unlawful 
takmg.  ^  ['97,  p.  226. 

1286.  Obstructing  canal.  Penalty.  Whenever  any  corporation,  com- 
pany.  or  individual  has  the  right  of  way  for  canals  or  ditches  it  shall  be  unlawful 
for  any  person  to  place  or  maintain  in  place  any  obstruction  by  fence  or  other- 
wise along  or  across  such  canals  or  ditches  without  providing  gates  sufficient  for 
the  passage  of  the  owncre  or  agents  of  such  canals  or  ditches.  Any  person  vio- 
lating the  provisionB  of  this  section  shall  be  guilty  of  a  misdemeanor.     ['97,  p. 


1287.  Existing  irrigation  districte  not  affected  by  repeal.  The 

repeal  by  the  Bevised  Statutes  of  sections  twenty-four  himdied  and  three  to 
twenly-four  hundred  and  twenty-seven,  both  inclusive,  of  the  Compiled  LawK 
of  I'tah.  1888,  shall  not  be  construed  to  affect  the  existence  of  any  district  or 
cDDipany  oi^nized  under  the  aforesaid  sections;  but  an}'  such  company  or  dis- 
trict shall  notwithstanding  such  repeal,  continue  in  existence  with  all  the  rights, 
privileges,  and  limitations  heretofore  confen-ed  or  imposed  uj)on  it  by  law  until 
(lisincorporated  or  dissolved  according  to  law.  In  any  case  in  which  an  irri- 
gation company  or  district  shall  have  a  right  of  action  against  a  delinquent 
member  of  such  company  or  district  for  the  non-payment  of  taxes  voted  according 
to  law,  the  board  of  directors  thereof  may  proceed  to  sell  the  interest  of  suoh 
members  in  the  canals  or  ditches  of  such  company  or  district  and  his  right  to  the 
use  of  the  water  flowing  therein.     ['97.  pp.  225-6. 

1288.  Dissolution  of  existing  irrigation  districts.  Whenever  a 
petition  is  presented  to  the  board  of  trustees  of  any  irrigation  company  or  district 
organized  under  the  sections  mentioned  in  the  next  preceding  section,  signed  by 
one-fourth  of  the  Ifuidholders  in  the  distri<4,  asking  for  tiie  abandonment  Jf 
farther  operations  by  the  company  or  district,  the  board  of  trustees  tliereof  shall 
rail  a  special  meeting  at  which  the  question  of  such  abandonment  shall  be  sub- 
mitted. Notice  of  the  time  and  place  and  subject  of  such  meeting  shall  l)e  given 
by  the  board  of  trustees  of  the  district  at  least  ten  days  previous  thereto,  by 
advertising  at  least  three  times  in  some  newspaper  having  general  circulation  in 
the  district  or  hy  iM>sting  notices  in  three  public  places  therein.  If  three-fifths 
of  the  landholders  of  the  districts  voting  at  such  election  shall  vote  for  such 
abandonment,  it  shall  ije  the  duty  of  the  tK)ard  of  trustees  to  petition  the  district 
court  of  the  county  in  wliich  the  greater  {H>rtion  of  the  lands  of  the  district  are 
^tuated  for  the  winding  up  of  the  affairs  of  such  company  or  district;  and  there- 
after proceedings  shall  be  had  which  sliall  conform  as  nearly  as  may  be  with  the 
proceedings  for  the  voluntary  dissolution  of  coi-porations.    ['97,  p.  22G. 

VolontoTy  disBolution  uf  corponttiions,  3661-3007. 


1289.  Attaches,  when.  The  judgment  of  a  district  or  circuit  court  of 
the  United  States  rend^^d  in  this  state,  may  be  made  a  lien  upon  the  real  estate 
owned  by  the  judgment  debtor  not  exempt  from  execution,  and  also  upon  all  such 
real  estate  ae  he  may  acquire  for  the  period  of  five  years  from  the  date  of  the 
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judgment,  by  filing  a  transcript  thereof,  or  of  the  original  docket,  certified  l»y 
the  clerk  of  such  court,  with  tlie  i-ecoi-der  of  any  county  in  which  any  such  real 
estate  may  be ;  and  no  lien  shall  attach  to  lande  in  any  county  in  t^is  state  until 
Hie  date  of  filing  of  such  ti-anscript,  except  in  the  county  in  which  the  judgment 
was  randered,  in  'which  case  the  lien  shall  attach  from  the  time  t^e  same  is 
docketed.    ['96,  p.  353*. 

1290.  Satisfaction.  Damages.  When  the  amount  due  on  apv  judg- 
ment is  paid  or  satisfied  in  full,  the  judgment  creditor  or  those  acting  legally  for 
him,  must  acknowledge  satisfaction  thereof  in  the  margin  of  the  record  of  the 
judgment,  or  by  filing  in  the  office  of  the  recorder  of  everj'  county  where 
the  judgment  in  a  lien,  a  satisfaction  in  writing  duly  acknowledged.  Forfwlure 
to  so  acknowledge  satisfaction  of  judgment  within  sixty  days  after  having  been 
requested  in  writing  so  to  d<^  the  jnd^ent  creditor  shall  forfeit  to  the  judgment 
debtor,  in  addition  to  the  amount  of  actual  damage  sustained,  the  sum  of  fiftv 
dollars.    ['96,  p.  353*. 


TITLE  36. 

JURORS, 

1291.  Jury  defined.  A  jury  is  a  body  of  persons  temporarily  selected 
from  the  citizens  of  a  particular  counfy  and  invested  with  power  to  present  and 
indict  a  person  for  a  public  offense,  or  to  try  a  question  of  fiict.    [C.  L.  §  3ttil*. 

1292.  Kinds  of  juries.   Juries  are  of  three  kinds: 

1.  Grand  juries. 

2.  Trial  juries. 

3.  Juries  of  inquest    [0.  L.  §  3062. 

1293.  Orand  jury,  A  grand  jury  is  a  body  of  pei-sons,  seven  in  numlier, 
returned  in  pursuance  oi  law  from  citizens  of  a  county  before  a  court  of  com- 
petent jurisdiction,  and  swoi-n  to  inquire  into  public  offenses  committed  or  triable 
within  the  county,    [C.  L.  §  3063*. 

1294.  Trial  jury.  A  trial  jury  is  a  body  of  persons  'returned  fi*oui  the 
citizens  of  a  piurticular  county  before  a  court  or  officer  of  competent  jurisdiction, 
and  sworn  to  try  and  determine  by  verdict  a  question  of  fact.    [C.  L.  §  3064*. 

1296.  Id.  Number  of  jurors.  A  trial  jury  iu  mpital  cases  shall  con- 
sist of  twelve  jurors.  A  trial  jury  in  other  criminal  eases  and  in  civil  cases  in 
the  district  courts  sliall  consist  of  eight  jui-ors;  provided^  that  in  civil  oases  and 
cases  of  misdemeanor,  the  jury  may  consist  of  any  number  less  than  eight  upon 
which  the  parties  may  agree  in  open  court.  A  trial  jury  in  a  justice's  court.  Ixrth 
in  civil  and  mminal  cases,  shall  consist  of  four  persons,  or  of  any  number  lew 
than  four  upon  which  the  parties  may  agree  in  open  court.    [C.  L.  i$  .1060*. 

Jurimand  verdicte.  Con.  art.  1.  sec.  10.  Riloy  v.  Rapid  TmiiHit  Vm.,  10  V.  428;  97  P.  bfl. 

The  right  of  trial  by  jury  prescribed  bv  thi-  hcv-  Prattv.  Parwnw,  IIK'.SI;  Vi  I'.OaO.    Smith  v-S.  L. 

cnth  Binendmeiit  to  the  conatiUition  of  tho  United  City  Ry.l'o.,  i:jr.33;  43 1*.  019.  Scott  v.  Provo  City. 

Htates  reqiiires  »  jury  of  twelve  men,  house-  14  U,  SI;  4ii  P.  llRKi,    The  Utah  htatute  auiliorii- 

holders.    Keece  v.  Knott,  'A  U.  4.51;  24  P.  757.  ing  a  verdict  in  all  civil  ulsch  on  the  eoncarrunce 

A  trial  by  eight  juronn  for  u  crime  designated  afi  nf  nine  moml)on<  of  a  jury  held  inwiid  as  impair- 

mtirder  in  the  second  degree,  the  crime  having  ing  the  conimun  law  right  oi  trial  by  jury  s>H,-Dml 

been  committed  in  Sept.,  189.5.  and  the  trial,  after  to  litigantM  by  the  avt  nf  congrecw  extending  (Ih' 

adniisKion  of  the  state,  in  April,  1106;  ItrM,  not  in  contttitiition  and  lawM  of  the  United  States  over 

violation  of  the  U.  S.  eouKtitiition.  .State  v.  Bates,  that  territory,  and  by  the  act  providing  that,  in 

— U.  — ;  47  P.  78.  territorial  courts,  no  ]«rty  shall  be  deprived  i>f 

SitisionlaWHof  lHft2,  pn>viding  that  in  civil  actions  right  of  trial  by  jury  in  cases  cognizable  at  conimnii 

a  verdict  may  be  rendered  by  a  ej>ncurrenco  law.   Am.  Ihih.  <'«.  v.  Fisher,  166  U.  S.  464.  Thi- 

therein  of  nine  or  more  Jurora,  la  not  in  conflict  Utah  atatnto  providing  for  verdicts  iu  dril  caK« 

with  tlie-aevcnth  amendment  to  the  constit^ition  by  \«tm  than  the  whole  number  of  jumra,  isinvalid 

of  the  United  States.    Hesa  v.  White.  0  IT.  61;  33  under  the  seventh  amendment  to  the  coustitutios. 

P.  243.    Am.  Pub.  Co.  v.  Fisher,  10  U.  147;  :J7  P.  Hpringvilie  City  v.  Thomas.  Brewing  Vo.  v.  \V<Jf. 

Tucker  v.  Salt  I.Ake  Ci^,  10  U.  \TA:  .37  P.  -m .  and  Salt  I^ake        v.  Tucker,  166  U.  S..  707. 
Wolf  V.  S.  I..  Brewing  Co.,  10  U.  179:  37  P.  *ifle. 


Digitized  by 


JURORS.  :U9 

1296.  Jury  of  mg.ue8t.  AjuryofinqueBtisabodyof  peraonHSummoned 
irom  the  dtizetiK  of  a  puidcular  city  or  pi-ecinct  before  a  justice  of  the  peace  to 
inquire  into  particular  facts.    [C.  L.  .1066*. 

1297.  Who  competent  as  jurors.  A.  person  nhall  be  competent  to  a<!t 
•Ka  juror: 

1.  Who  is  a  citizen  of  the  United  StateH  over  the       of  twenty-one  years ; 

and. 

2.  Who  can  read  and  write  the  Englinh  language;  and, 

3.  Who  remdes  in,  and  hae  resided  in  the  county- in  which  Huch  person  in 
called  upon  to  Herve,  for  six  months  next  pi-eceding  the  time  such  person  is  selected; 
provided,  that  the  residence  required  to  render  a  person  competent  to  serve  as  a 
juror  in  a  justi(K>'s  court  or  on  an  inquest  shall  be  in  the  city  or  precinct  for  six 
months  next  preceding  the  time  at^tually  called  to  serve;  and, 

4.  Who  is  a  taxpayer  in  the  state;  and, 

•I.    Who  is  of  a  reputable  sound  mind  and  discretion,  and  who  is  not  so  dis- 
aUed  in  body  as  to  be  unaUe  to  serve,    [C.  L.  §  3067*. 

Religious  bultef  ur  the  lack  of  It  not  to  aitect  com-  must  exist  at  the  time  he  is  offered,  and  not  when 

petency  of  juror.  Urn.  ut.  1,  see.  10.  the  jury  list  was  prepared.   Conway  v.  Clinton,  1 

let  Jan.  SI,  IKIO,  in  mo  fiir  as  It  prescribes  that  a  U.  215.   A  juror  summoned  was  the  owner  of  tax- 

jamr  shall  be  a  taxpayer,  is  in  violation  of  U.  H.  able  properly,  and  was  ready  to  pay  his  taxes,  but 

CtHutitutioD,  and  void.   Reece  v.  Knott,  3  IT.  451;  was  not  asseoed  and  did  not  pay  taxes;  kdd,  Hbat 

it  P.  757.  it  was  not  his  &nlt  that  he  was  not  asBessed,  and 

The  provision  that  a  person  shall  not  serve  as  a  that  he  was  competent  to  serve.    U.  8.  v.  Reynolds, 

petit  juror  unlcm  he  is  the  owner  of  taxable  1  U.  227. 
property  cannot  be  disregarded.    The  qnalification 

1298.  Who  incompetent.  A  person  shall  not  be  competent  to  act  as  a 
juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  last  preceding 
section. 

2.  Who  has  been  convicted  of  malfeasuice  in  office  or  any  felony  or  other 
'  high  crime. 

3.  Who  is  an  officer  or  soldier  of  the  United  States,  or  a  person  subject  to- 
the  military  control  thei-eof.    [C.  L.  §  3068. 

X  pardon  ((ranted  to  an  offender  has  the  efiect  of  be  challenged.  U.  S.  ▼.  Bassett,  6  U.  131;  13  P.. 
tmnesty.  and  when  snmmoucd  as  a  juror  he  cannot  237. 

1299.  Who  exempt.  A  person  shall  be  exempt  from  liabilily  to  act  as. 
%  juror  who  is : 

1.  A  judicial  or  civil  officer  of  the  United  States,  or  of  the  state  of  Utah,  or 
ft  military  officer  or  soldier  of  the  state  in  actual  service. 

2.  A  person  holding  a  county,  city,  town,  or  precinct  office. 

3.  An  attorney  and  counselor  at  law. 

4.  .V  person  editing  a  newspaper  or  periodical. 

5.  X  teacher  in  a  university,  college,  academy,  or  scthool.- 

6.  A  practicing  physician  or  Bui^;eon. 

7.  An  officer,  keeper,  or  attendfuat  of  an  almshouse,  hospital,  asylum,  or- 
other  charitable  institution. 

8.  A  person  engaged  in  the  performance  of  duty  as  officer  or  attendant  of  a . 
roun^'  jul  or  of  the  state  in^son.. 

9.  An  express  agent,  miHl  carrier,  telegraph  or  telephone  employee,  mUler, 
(IT  keeper  of  a  public  ferry  or  toll  gate. 

10.  A  dispensing  druggist  of  a  prescription  drug  store. 

11.  A  superintendent,  engineer,  conductor,  fireman,  or  station  agent  of  a 
railroad. 

12.  A  perHon  drawn  as  a  juror  in  any  court  of  record  in  this  state,  upon  a 
regular  panel,  who  has  served  as  such  within  a  year;  but  this  exemption  sliall 
not  extend  to  a  person  who  is  summoned  as  a  juror  for  the  trial  of  a  particular  case. 

13.  An  active  member  of  a  regularly  oi^nized  fire  company  of  any  city  or- 
town  in  this  state. 

14.  A  female  citizen.    [C.  li.  §  :t069*. 
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1300.  Juror  excused,  when.  A  juror  cannot  be  excused  by  £he  court 
for  slight  or  triWal  cause,  or  for  hardship  or  ino(mvenienoe  to  his  bueinefis,  but 
only  when  material  injury  or  destruction  to  his  property,  or  of  property  entnisted 
t-o  him,  is  threatraed,  or  when  his  own  health,  or  the  sickness  or  death  of  a 

member  of  his  family,  requires  his  absence.    [C.  L.  §  3070*. 

JoTOT  excused  on  his  own  motion  on  fitst  day  cause  for  trial  ia  in  the  aoand  discretion  of  tli» 
not  entitled  to  feeB,  I  991.  conrt.   Anderson  t.  Wasatoh  &  J.  Y.  R7.  Co.,  8 

Ezcosfng  juron  for  tlie  term  prior  to  calling  a    .  U.  SIS. 

1301.  Person  exempt,  how  excused  if  summoned.  If  a  person 
exempt  from  liability  to  act  as  a  juror,  as  provided  in  this  title,  be  summoned  as 
a-  juror,  he  may  make  and  transmit  his  affidavit  to  the  clerk  of  the  "court  for  which 
he  is  summoned,  stating  his  office,  occupation,  or  employment;  and  such  affidavit 
shall  be  deliverwi  by  the  clerk  to  the  judge  of  the  court  when  the  name  of  such 
person  ia  called,  and  if  suliicient  in  substance,  shall  be  received  'as  an  excuse  for 
non-attendance  in  person.    The  affidavit  shidl  then  be  filed  by  the  deric.  .  [0.  L. 


1302.  Appointment  of  jury  commissioners.  The  judge  or  judges  of 
the  district  court  of  each  coimty  shall,  prior  to  December  first  of  each  calendar 
year,  appoint  for  the  next  calendar  year  two  persons  as  jury  commissioners,  who 
shaU  be  votera  pf  the  county,  well  known  to  be  of  opposite  politics  fuid  of  good 
character  for  intelligence,  morality,  and  integrity. 

Ind.  B.  S.  (I88IXS  138^. 

1303.  Id.  Notification.  Oath.  Such  commissioner  shall  be  immedi- 
ately notified  Sf  their  appointment  by  the  clerk,  and,  before  entmug  upon  the 
duties  of  their  office,  take  an  oath  or  afiirmation  before  the  coimty  clerk  in 
the  following  form :  You  do  solemnly  swear  (or  affirm)  that  you  will  honestly 
and  without  favor  or  prejudice,  perform  the  dutira  of  jury  commissioners  during 
the  term  of  your  office ;  that  in  selecting  persons  to  be  drawn  as  jurors  you  vnW 
select  none  but  persons  whom  you  believe  to  be  of  good  repute  for  intelligence 
and  honesty ;  that  you  will  select  none  whom  you  have  been  requested  to  select,  and 
that  in  all  your  selections  you  will  endeavor  to  promote  only  ttie  impartial  admin- 
istration of  justice." 

Ind.  R.  S.  (1881)  g  1385*. 

1 304.  Who  disqualified.  Refusal  to  act.  No  person  shall  Ije  appointed 
M  jury  commissioner  who,  at  the  time,  is  pai"ty  to  or  intei-ested  in  a  cause  pending 
in  the  county  whicli  may  be  tried  by  a  jury  to  be  &rawn  duiing  the  calendar  year 
next  sm'Xieeding  his  appointment.  Any  person  appointed  a  jury  commissioner, 
who  shall  fail  to  take  upon  himself  such  office,  or,  having  accepted  the  same, 
shall  fail  ^\'ithout  good  cause  to  discharge  any  of  the  duties  thereof,  shall  be 
deemed  guilty  of  contempt  of  couili,  and  shall  be  summaiily  punished  by  a  fine 
of  not  less  thaa  five  nor  more  than  one  hundred  dollars. 

Ind.  R.  S.  (1881)  §  1391«. 

1305.  Id,  Vacancies.  Pay.  Should  a  vacancy  occui-  in  the  office  of 
jury  commisBioner  at  any  time,  or  should  any  such  commissioner  fail  to  act  when 
re(Luired,  the  district  judge  shall  appoint  a  person,  ^ther  in  open  court  or  by 
letter  or  tel^^ram,  to  fill  such  vacancy  or  to  act  for  th%  ^P&being,  as  the  case 
may  rctiuire.  who  shall  take  the  oath  required  by  this  For  the  time 
actually  and  necessarily  emploj'ed  in  the  performance  of  his  duties,  each  jury 
c^mimissioner  shall  be  allowed  by  the  court  three  dollars  per  day,  and  upon  such 
allowance  the  count}'  auditor  shall  draw  his  warrant  therefor  and  the  same  shall 
be  paid  out  of  the  county  treasury. 

Ind.  R.  S.  (1881)  §  139-i«. 

1306.  Selection  of  jurors.  It  shall  be  the  duty  of  the  jury  commis- 
sioners, before  the  fifteenth  day  of  December,  after  their  appointment,  to  select 
fn>m  the  names  of  the  legal  voters  on  the  assessment  roll  of  the  county  for  the 
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rnrrent  year,  a  written  list  of  iiameB  from  which  the  grand  and  petit  juront  shall 
be  drawn  to  serve  in  the  district  court  of  Buch  county  during  the  succeeding  cal- 
endar In  making  the  selection  of  namee.  they  shall  choose  only  those  who 
are  not  exempt  from  serving  on  juries,  who  are  in  poaseesion  of  their  facnltdes, 
who  are  not  infirm  or  decrepit,  who  are  well,  informed  and  free  from  1^1  excep- 
^am.  and,  as  far  as  practicable,  who  have  not  heen  returned  on  the  jury  list  of 
the  next  preceding  year.  No  person  shall  be  selected  as  a  juror  who  is  known  to 
them  to  be  intereertied  in  or  has  a  cause  pending  which  may  be  tried  by  a  jury 
to  be  drawn  from  the  ns^nes  so  selected,  or  who.  dt^er  personally  or  by  fmy  other 
means,  has  solicited  his  selection  as  such. 

Ind.  R.  S.  (1881)  {  1386*. 

1307.  Id.  Number.  List.  In  counties  in  which  at  the  last  general  elec- 
tion more  than  four  thousand  votes  were  cast,  thei-e  shall  be  selected  four  names 
for  every  one  hundred  votes  cast ;  and  in  miinties  in  which,  at  such  election,  a 
less  number  of  votes  were  cast,  there  shall  be  selected  six  names  for  every  one 
handred  votes  so  cast;  provided,  that  in  no  case  shall  less  than  seventy-five  names 
be  selected.  Names  shall  be  selected,  as  far  as  practicable,  from  the  several  pre- 
dncts  of  the  i»tmty  in  proportion  to  the  number  of  votes  cast  therein.  The 
name  and  residence  of  each  person  selected  shall  be  entered  upon  a  list  The  list 
ididl  be  certified  by  the  jury  commismoners,  and  shall  be  filed  immediately  after 
ltd  preparation  in  the  ofiice  of  the  clerk  of  the  district  court ;  and  a  duplicate 
copy,  made  and  duly  ceitified  by  the  clerk,  shall  be  filed  in  the  office  of  the  ^leriff . 

1308.  Gommiseioners  kept  free  from  intrusion.  During  the  prepa- 
ration of  the  list  of  jurors,  the  jury  commissioners  shall  be  kept  free  from  the 
intrusion  of  any  pei'son,  and  shall  not  separate  without  leave  of  court  until  t-hey 
slum  have  completed  the  duties  required. 

Ark.  Dig.  of  S.  (IHM)  §  4S70.' 

1309.  Names  of  jurors  deposited  in  "jury  box."  On  i-ecciving  such 
list,  the  nount\'  clerk  shall  file  the  same  in  his  ofiice,  and  shall  write  down  the 
nameK  contcuned  therein  on  separate  pieces  of  paper  of  the  same  size  and  appear- 
ance, as  nearly  as  may  be,  and  shall  fold  up  each  of  such  pieces  of  paper,  so  as 
to  conceal  the  names  thereon,  and  deposit  them  in  a  box  to  be  kept  by  him  for 
such  purpose,  to  be  labeled  "jury  box."  Before  depositing  the  names  in  such 
box.  the  cleric  shall  destroy  the  pt^>ers  therein  containing  the  names  of  jurors 
theretof*>re  selected.    [C.  L.  ^  3074*. 

1310.  Drawing  jurors.  Officers  to  be  present.  At  least  fifteen  days 
before  any  term  of  tlie  court  at  which  a  petit  jury  shall  be  required  by  law.  oi-  a 
grand  jury  be  ordered  by  the  court,  the  clerk  of  the  county  where  su<^  court  is 
to  be  held  shall  draw  fnnn  the  jury  box  such  number  of  names  to  serve  as  petit 
jnrors  and  such  number  to  serve  as  grand  jurors  as  the  judge  may  verbally,  by 
letter,  or  by  telegi-am  direct  The  names  of  persons  to  swve  as  grand  jurors 
shall  be  drawn  fii*st.  At  least  three  days  before  the  drawing  of  such  jurors,  the 
clerk  shall  give  notice  to  the  county  attorney  and  the  county  treasurer  of  the  day 
and  hour  when  such  drawing  will  take  pbice.  At  the  date  so  appointed,  it  shall 
be  the  duty  of  such  ofiicers  to  attend  at  the  clerk's  ofiice  to  witness  such  drawing, 
and  if  any  two  of  such  officers  shall  attend  at  the  time  and  place  appointed,  the 
clerk  shall  proceed  in  their  presence  to  <lraw  the  jurors.  If  two  of  the  offitiers 
w  notified  do  not  appear,  the  clerk  shall  adjourn  the  drawing  of  such  jurors  until 
the  next  day,  and  shcm.  by  written  notice,  require  any  justice  of  the  peace  of  the 
flonnty  to  attend  such  drawijig  on  the  adjourned  day.    ['96,  pp.  139--40*. 

1311.  Drawing,  how  conducted.  The  clerk  shall  conduct  such  draw- 
ing as  follows : 

1.  He  shall  shake  the  jury  box  ho  as  to  thoroughly  mix  the  slips  of  paper 
upon  which  the  names  of  the  jui'ors  are  written. 

2.  He  shall  then  publicly  draw  out  of  the  box  ae  many  of  said  slips  as  shall 
be  required  by  law,  or  ordered  by  the  judge. 
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3.  A  minute  of  the  drawing  shall  be  kept  by  one  of  the  attending  officers, 
in  which  shall  be  entered  the  name  contained  on  every  slip  of  paper  so  drawn 
)jefoi-e  any  other  such  slip  shall  be  drawn. 

4.  If,  after  drawing  the  whole  number  required  for  grand  or  petit  jurors, 
the  nfune  of  any  person  shall  appear  to  have  been  drawn  who  is  dead  or  insane, 
or  who  has  removed  from  the  county,  to  the  knowledge  of  the  clerk  or  any  other 
attending  officer,  or  who  is  exempt  from  such  service,  an  entry  of  such  fact  shall 
be  made  in  the  minute  of  the  drawing,  and  the  slip  containing  such  name 
nhall  be  destroyed. 

5.  Another  nanie  shall  then  be  drawn  in  place  of  that  contained  on  the 
»lip  so  destroyed,  and  shall  be  entered  in  the  ininuties  of  the  drawing. 

6.  The  same  proeoedinge  shall  be  had  as  often  as  may  be  necessary  to  com- 
plete the  whole  number  of  jurors  required. 

7.  The  minute  of  the  drawing  shall  th^  be  signed  by  the  clerk  and  the 
■attending  officers,  and  filed  in  the  dwk's  office. 

8.  Separate  lists  of  the  names  of  the  persons  so  dmwn  for  petit  jurors  and 
fur  grand  jui-ors,  with  their  places  of  residence,  shall  be  made  and  certified  by 
the  clerk  and  attending  officers,  and  delivered  to  the  shei-ifl  of  the  county.  The 
clerk  of  the  t^ourt  sliall  issue  a  venii-e  to  the  sheriflf  or  his  deputy  directing  him 
.  to  summon  tlie  persons  so  drawn.  The  slips  so  drawn  from  the  box  shall  be  pre^ 
served  but  shall  not  be  returne<l  to  nor  again  placed  therein  until  the  baUmce  of 
the  slips  therein  shall  have  been  drawn  out;  providedf  that  if,  during  the  year, 
-all  of  the  slips  sliall  have  been  drawn  from  the  box,  they  must  be  again  placed 
ther^,  and  the  same  procedure  had  as  hereinbefore  provided.    ['96,  p.  139*. 

1312.  Additional  drawing.  Open  venire.  If,  during  any  term  of  a 
district  court,  any  additional  grand  or  petit  jurors  shall  be  necessary,  the  same 
shaXl  be  drawn  from  said  box  by  the  sheriff  or  his  deputy  in  opto  court;  hnt  if  in 
the  judgment  of  the  court  the  attendahoe  of  those  drawn  cannot  be  obtained 
in  a  reasonable  time,  they  may  be  laid  aside,  and  other  names  may  be  drawn  in 
tlieir  places  in  the  same  manner.  If  all  names  ai-e  exhausted  at  any  term,  the 
judge  may  order  an  open  venire  for  such  number  of  jurors  as  he  may  deem  neces- 
Hary,  who  shall  be  summoned  to  serve.    [C.  L.  §  3078*;  '96,  p.  140*. 

The  district  court  under  the  PoUuid  act  might  ClaTrsoo,  4  U.  31;  5  P.  flW.  Affirmed,  114  U.  S. 
ii»Qe  an  open  venire  to  xummon  jarots.    U.  S.  v.  477. 

1313.  Separate  panels  in  certain  districts..  In  districts  having  more 
than  one  judge,  each  judge  therein  shall  have  the  power  to  order  drawn  such 
number  of  grand  and  petit  jurors  as  may  be  necessary  to  serve  in  the  oouH  Re- 
sided over  by  such  judge.    ['97,  p.  24. 

1314.  Oopies  of  list,  when  Aimished.  The  clerk  of  the  district  court 
must  furnish  any  person  implying  therefor,  and  paying  the  fees  allowed  by  law 
for  the  same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any  court.  [C.  L. 
§  3079. 

1315.  Service  of  venire  by  mail.  It  shall  be  the  duty  of  the  clerk 
when  issuing  any  venire  for  jurors  to  ascertain,  whenever  practicable,  and  insert 
therein,  their  postoffice  addresses;  and  when  the  vraiire  shall  have  been  received 
for  service  by  the  sheriff,  if  the  time  is  sufficient  for  service  by  mail,  he  sh^ 
address  to  each  peraon  summoned,  whose  postoffice  address  shall  have  been  given 
or  can  be  promptly  ascei'tained,  a  notice  requiring  such  person  to  be  and  appear 
*t  the  time  and  place  for  the  purpose  mentioned  in  the  venire.  The  sheriff  shall 
sign  the  notice  officially,  and  shall  register  and  mail  it,  postage  and  registry  fee 
prepaid,  to  the  person  summoned,  at  his  postoffice  address,  with  a  request 
indorsed  on  the  envelope  in  the  usual  form  for  the  return  of  the  letter  to  the 
sender,  if  not  delivered  within  five  days.  The  receipt  of  such  registrar  letter 
\iy  the  person  to  whom  it  is  addressed  shall  be  deemed  valid  service  upon  him  of 
the  venire,  and  the  returned  registry  receipt  signed  by  such  person  or  by  any 
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other  pMHon  in  his  behalf,  shall  be  taken  as  prima  fade  evidence  of  service,  and 
the  sheriff  shall  make  return  accordingly.    ['96,  p.  811*. 

1316.  Personal  service.  If  the  time  is  insufficient  for  service  of  the 
iiotire  by  mail  or  if  having  been  sent  it  shall  be  returned  through  the  mail  unde- 
livered, the  sheriff  may  make  or  cause  to  be  made  peisonal  service  of  the  venire. 
[  06.  p.  311*. 

1317.  Id.  How  made.  Whenever,  after  the  return  through  the  mail 
(if  a  notice,  it  shall  be  necessary  to  make  personal  service  of  the  same,  and  the 
person  upon  whom  service  is  to  be  made  resides  or  is  to  be  found  at  a  place 
other  than  that  at  which  the  court  issuing  such  venire,  is  held,  then,  except  in 
taeea  of  emergency,  such  venire  shall  be  by  the  officer  having  the  same  for  service 
sent  by  mail  to  any  sheriff  or  deputy  sheriff  residing  nearest  the  locality  where 
mch  service  is  to  be  made,  and  such  sheriff  or  deputy  sheriff  shall  make  return  to 
the  oflRcer  sending  the  same  by  mail.    ['96,  pp.  311-12*. 

1318.  Names  of  trial  jurors,  how  kept.  At  the  opeiiing  of  the  court 
ou  the  day  trial  jurors  have  been  summoned  to  appear,  the  clerk  shall  call  their 

names,  and  the  court  may  then  hear  their  excuses ;  the  names  of  those  attending 
and  not  excused  must  then  be  written  by  the  clerk  upon  separate  slips  of  paper, 
folded  so  as  to  conceal  the  names,  placed  in  a  box,  Jo  be  called  the  "trial  jury 
hox."  and  thoroughlj'^  shaken.  From  this  box  the  trial  jurj'  must  l>e  drawn. 
[C.  L.  §  3088*. 

Impuieliiii;  jary,  §§  3135,  4812.    Fees  of  jurors,      motion  not  entitled  to  fees,  S  991. 
i  991.    Juror  exciued  on  first  day  on  his  own 

1319.  Orand  jury,  how  formed.  When,  of  the  persons  summoned  as 
jcrand  jurors  competent  and  not  excused,  seven  are  present,  they  shall,  constitute 
the  grand  juiy.  If  more  than  seven  of  such  persons  are  present,  their  names 
must  be  written  by  the  clerk  on  separate  ballots,  folded  so  as  to  conceal  the 
names,  and  placed  in  a  box.  The  clerk  must  then  draw  out  of  the  box  seven 
hallotB.  and  the  persons  whose  names  are  thereon  shall  constitute  the  grand  jur>'. 
[C.  L.  §  3086*. 

Pea  of  gr&nd  jaran,  i  991. 

1320.  Jurors  in  justice's  court.  Summoning.  When  jurors  are 
required  in  any  justice's  court,  the  number  required  by  law  must,  upon  the  order 
of  the  justice  thereof,  be  summoned  by  a  peace  officer  of  the  jurisdiction.  [C.  L. 
S3081* 

Fen  of  Jttrom,  g  999.   Payment  of  fees  in  advance,  1 1003.  • 

1^1.   Id.   Qualiflcations.   Such  jurors  must  be  summoned  from  t^e 

persons  resident  in  either  the  city  or  precinct,  competent  to  serve  as  jurors,  and 
not  exempt  from  such  service,  by  notifying  them  orally  that  they  are  so  sum- 
moned, and  of  the  time  and  place  at  which  tiietr  attendance  is  required.  [0.  L. 
S3082. 

1322.  Id.  Return.  The  officer  summoning  such  jurors  must,  at  or 
before  the  time  fixed  for  their  appearance,  return  the  order  to  the  court,  with  a 
list  of  the  persons  summoned  indorsed  thereon.    [C.  L.  §  3083. 

1323.  Id.  Number  summoned.  How  drawn.  At  the  time  appointed 
tor  a  jury  trial  in  justices'  courts,  the  list  of  jurors  summoned,  which  shall  be 
eight,  or  doable  the  number  f^reed  upon  before  the  trial  by  the  pai-ties,  must 
be  called,  and  the  names  of  those  attending  and  not  excused  must  be  written  upon 
!>eparate  slips  of  paper,  folded  so  as  to  conceal  the  names,  and  placed  in  a  box, 
from  which  the  trial  jury  must  be  drawn. 

Xont.  Cly.  C.  i  3M*. 
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1324.  Appointment  of  membere.  Term.  Oath.  The  governor,  hy 
and  with  the  consent  of  the  senate,  shall  aj^iut  three  persons,  not  more  than 
two  of  whom  shall  belong  to  the  same  political  party,  who  shall  constitate  the 
Htate  board  of  labor,  conciliation,  and  arbitmtion.  One  of  the  members  slum  be 
au  employer  of  labor,  one  an  employee,  who  shall  be  selected  from  some  labor 
oi^anization,  and  the  third,  who  Hhall  be  the  chairman,  shall  be  a  person  who  is 
neither  an  employer  of  manual  labor  nor  an  employee.  Kach  member  of  aaid 
board  aa  now  constituted  shall  serve  for  the  period  of  his  appointment,  and  al 
the  expimtion  of  his  term  his  successor  shall  be  appointed  for  the  term  of  four 
years.  If  a  vacancy  oconrs^t  any  fdme,  the  governor  shall,  in  the  same  manna- 
appoint  some  one  to  serve  the  unexpired  term.  Each  member  of  the  board  sh^, 
before  ratering  upon  the  dntiffi  of  his  office,  take  the  oath  of  office  required  bv 
law.    I'm,  pp.  174-5. 

Authority  for  creatioii  of  board,  Con.  art.  IS,  nee.  2. 

1325.  Secretary.  Rules.  The  board  shaU  select  from  it«  members  a 
secretary,  asid  shaU  ^tablish  suitable  rules  of  procedure.    ['96,  p.  176. 

1326.  Boctrd  to  Inq^uire  as  to  labor  controversies.  When  any  con- 
troversy or  di£Ference,  not  involving  questions  which  may  be  the  subject  of  an 
action  at  law  or  suit  in  equity,  exists  in  this  state  between  an  employer,  whether 
an  individual,  <«partnership,  or  corporation,  employing  not  less  than  ten  persons, 
and  his  employees,  the  board  shall,  upon  application  as  herein  provided,  and  as 
soon  a«  practicable  thereafter,  visit  the  locality  of  the  dispute,  and  make  a  careful 
inquiry  into  the  cause  thereof,  hear  all  persons  interested  therein  who  may  (iome 
before  them,  advise  the  respective  parties  what,  if  anything,  ought  to  be  done  or 
submitted  to  by  eithei*  or  both  to  adjust  the  dispute^  and  make  a  written  decision 
thereof    [!96,  p.  175. 

1327.  To  make  decision  public.  This  decision  sliall  at  once  be  made 
public  and  be  recoi*ded  in  a  proper  book  of  record  to  be  kept  by  the  secretary  of 
said  board ;  and  a  Hhort  Htatement  thereof  shall  be  published  in  the  annual  rqtort 
hereinafter  provided  for.    ['90,  p.  175. 

1328.  Application  for  hearing.  The  application  shall  be  signed  by  the 
employer,  or  by  a  majority  of  his  employees  in  the  department  of  the  business  in 
whi<:h  the  controversy  or  difference  exists,  or  by  both  pai*ties,  and  shall  contain  a 
(wncise  statement  of  the  grievances  complained  of  and  a  promise  to  continue  on 
in  business  or  at  work  without  any  lockout  or  strike  until  the  rendition  of  a 
decision  by  said  board,  if  said  decision  shall  be  rendered  within  three  weeks  of 
the  date  of  filing  the  said  application.    ['96,  pp.  175-6. 

1329.  Notice  of  heuing.  As  soon  as  may  be  after  receiving  said  ^pU- 
ojbtion,  ,the  secretary  of  the  boani  shall  cause  public  notice  to  be  given  of  the  tame 
and  place  for  the  hearing  thereon ;  but  public  notice  need  not  be  given  when  both 
parties  to  the  controvei'sy  join  in  the  application  and  present  therewith  a  written 
request  that  no  public  notice  be  given.  "When  such  request  is  made,  noti<«  shall 
be  given  to  the  parties  interested  in  such  manner  as  the  board  may  oi-der,  imd 
the  board  may,  at  any  stage  of  the  proceedings,  cause  public  notice,  not«'ith- 
Htandiug  snch  request    ['96,  p.  176. 
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1330.  Witnesses.  The  board  shall  have  the  power  to  summon  as  witnesses 
by  sabpoena  any  operative  or  expert  in  the  department  of  business  affected,  anjj 
any  person  who  keeps  the  records  of  wages  earned  in  these  departments,  or  any 
other  person,  to  administer  oaths,  to  examine  witnesses,  and  to  require  the  pro- 
durtioD  of  books,  papers,  and  records.     ['96,  p.  176. 

1331.  Decision.  Upon  the  receipt  of  such  application  fuid  after  such 
notice,  the  bourd  shall  proceed  as  before  provided  and  render  a  written  decision, 
uid  the  findings  of  the  majority  shall  constitute  the  decision  of  the  board,  which 
decision  shall  be  open  to  public  inspection,  shall  be  recorded  upon  the  records  of 
the  board,  and  published  in  an  annual  report  to  be  made  to  the  governor  before  the 
first  day  of  January  of  each  year.    ['96,  p.  176. 

1332.  Id.  How  long  binding.  Said  decision  shall  be  binding  upon  the 
(tarties  who  join  in  said  application,  or  who  have  entered  their  appearance  before 
sud  board,  until  either  party  has  given  the  other  notice  in  writing  of  his  or  their 
mtention  not  to  be  bound  by  the  same,  and  for  a  period  of  ninety'  days  thereafter. 
Said  notice  may  be  given  to  said  employeeti  by  posting  in  three  conspicuous  places 
where  they  work.    ['96.  pp.  176-7. 

1333.  Mediation  where  strike  threatened.  Whenever  it  shall 
n)me  to  the  knowledge  of  the  state  board  that  a  strike  or  lockout  is  seriously 
threatened  in  the  state,  involving  any  employer  and  his  employees,  if  the  employer 
is  employing  not  lees  than  ten  persons,  it  shall  be  tlie  duty  of  the  state  board  to 
pot  itself  into  communication,  as  soon  as  may  be,  with  such  employer  and 
employees,  and  to  endeavor  by  mediation  to  effect  an  amicable  settlement  bet\^'een 
them,  and  endeavor  to  persuade  them  to  submit  the  matters  in  dispute  to  the 
state  board.    ['96,  p.  177. 

1334.  Compensation  of  members.  The  members  of  the  board  shall 
«ach  receive  a  per  diem  of  three  dollars  for  each  day's  service  while  actually 
engaged  in  the  hearing  of  any  controversy  between  say  employer  and  his 
employees,  and  five  cents  per  mile  for  each  mile  necessarily  traveled  in  going  to 
and  returning  from  the  place  where  engaged  in  hearing  such  controversy,  the 
same  to  be  paid  by  the  parties  to  the  controversy,  appearing  befoi-e  said  board, 
and  the  members  of  said  boai'd  shall  receive  no  compensation  or  expenses  for  any 
other  service  performed  under  this  chapter.    ['96,  p.  177. 

Member  shall  accept  fees  in  ftill  compensation,  Con.  art.  21,  sees.  1,  2. 

1335.  Sheriff  to  serve  process.  Any  notice  or  proi^ess  issued  by  said 
board  shall  be  served  by  any  sheriff  to  whom  the  same  may  be  directed,  or  in 
whose  hands  the  same  may  be  placed  for  service,  without  charge.    ['96,  p.  177. 


1336.  On  public  works.  Eight  hours  shall  constitute  a  da>  's  work  on 
all  works  or  undertakings  earned  on  or  aided  by  the  state,  county,  fir  municipal 
(fovemments.    ['94,  p.  8. 

Prescribed,  Con.  art.  16,  nee.  H. 

1337.  In  mines  and  smelters.   The  period  of  employment  of  working 

men  in  all  underground  mines  or  workings,  and  in  smelters  and  aU  other  institU' 

tions  for  the  redaction  or  refining  of  ores  or  metals,  shall  be  eight  hours  per  day, 

nfiepi  in  cases  of  emei^ncy  where  life  or  propei-ty  is  in  imminent  danger.  Any 

person,  body  corporate,  agent,  manager,  or  employer  who  shall  violate  any  of  the 

provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor.     ['96.  p.  219. 

Authorised  by  Con.  art.  16,  sec.  6.  Holden,  14  U.  9f>:  ir>  V.  1105.    Ex  |>arU-  UoldcD,  14 

This  law  held  bt  be  conatitutiomtl.    State  v.     U.  71;  46  P.  im. 
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1338.  In  mines  and  smelters  forbidden.  It  shall  Tj«  unlawful  for  any 
person,  firm,  or  corporation  to  employ  any  child  under  foui-teen  y*yii*K  of  age.  or 
any  female,  to  work  in  any  mine  or  smelter  in  the  Htate  of  Utah.  Any  pertH>ii. 
firm,  or  corporation  who  shall  violate  uny  of  the  proviaioiu  of  this  siHrtion  shall 
be  deemed  guilty  of  a  misdemeanor.    ['JKi,  p.  106. 

Authorized  by  Con.  art.  16,  sec.  8. 

1339.  Proprietor  to  provide  seats  for  female  help.  The  proprietor, 
manager,  or  pei%on  having  chaise  of  any  store,  shop,  hotel,  restaui*ant.  or  oth*?i- 
place  where  women  or  girls  ai-e  employed  as  clerks  or  lielp  therein.  shaJl  provide 
chairs,  stools,  or  other  contrivances  where  such  clerks  or  help  may  i-est  when  not 
employed  in  the  discharge  of  their  respective  duties.  Any  person  who  sliall  vio- 
late any  of  the  provisions  of  this  section  sliall  be  guilty  of  a  misdemeanor.  I'^l^ 
pp.  24-5. 


1340.  Forbidden.  No  company,  corporation,  nor  indlviduarHhall  black- 
list,  or  publish,  or  cause  to  be  published  or  blacklisted,  any  employee,  mechanic, 
or  laborer,  discharged  or  voluntarily  leaving  the  service  of  such  company,  cor- 
poration, or  individual,  witli  intent  and  for  the  purpose  of  preventing  such 
employee,  mechaoiic,  or  laborer  from  engaging  in  or  securing  similar  or  other 
employment  from  any  other  corporation,  company,  or  individual.    ['96.  pp.  80—1. 

EzchikDge  of  blacklists  forbidden,  Con.  art,  IS,  sec  10;  arti  16,  nee.  4. 

1341.  Penalty.  If  any  person  or  any  officer  or  agent  of  any  <«mpaiiy, 
corporation,  or  individual,  shall  blacklist,  or  publisli,  or  cause  to  be  publishml. 
any  employee,  mechanic,  or  laborer,  dischfu^ied  by  such  c-orporatioii,  company,  <tr 
individual,  with  the  intent  and  for  the  purpose  of  preventing  sucli  employee, 
mechanic,  or  laborer  from  engaging  in  or  securing  similar  or  other  employment 
from  any  other  corporation,  company,  or  individual,  or  shall  in  any  mauner  con- 
spire or  contrive,  by  correspondence,  or  otherwise,  to  pi-event  such  discharged 
employee  from  securing  employment,  he  shall  be  deemed  guilty  of  a  felony  and. 
upon  conviction,  shall  be  fined  not  less  than  five  hundi'ed  dollars,  nor  more  than 
one  thousand  dollars,  and  be  imprisoned  in  the  state  prison  not  less  tlian  sixty 
days  nor  more  than  one  year.    ['9H,  p.  81. 


1342.  Who  are  vice-principals.  All  persons  engaged  in  the  ser\ice  i»f 
any  person,  firm,  or  corporation,  foreign  or  domestic,  doing  businCKs  in  this  state, 
who  are  intrusted  by  such  person,  firm,  or  corporation  as  employer  with  the 
authority  of  superintendence,  control,  or  command  of  other  pci-sons  in  the  employ 
or  servi<*e  of  such  employer,  or  with  the  authority  to  diret^t  any  other  employee 
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in  the  i^rfoi-mam-e  of  any  dutdes  of  mich  employee,  are  vice-principalH  of  saoh 
employer  and  are  not  fellow  Hervautw.    ['9ti,  p.  99. 

The  fact  that  an  Rmployee  waH  aware  that  hia  repairer  itt  not  a  fellow  servant  with  an  englDeer. 
fellow  servant  was  carcfpM;  bat  never  complainod  Webb  v.  &.  G.  W.  By.  Co.,  7  U.  363;  26  P.  981.  A 
therrof,  and  continued  to  expose  hinwelf  to  acci-  yardman  is  neither  a  fellow  servant  with  the  fore- 
dent  through  such  carelei«neHB,  precludes  recovery  man  of  his  own  crew  nor  with  the  foreman  of 
by  xueh  employee.  McC'harlett  v.  Horn  Silver  M..  &,  another  crew  working  In  the  aame  yard  at  the  same 
S.  Co..  10  U.  470;  37  P.  TXi.  Where  the  negligence  time.  Armstrong  v.  O.  S.  L.  By.  Co.,  8  U.  420;  32 
of  the  employer  and  of  a  fellow  servant  oomoined  P.  693.  A  railroad  foreman  having  f\iiU  ehstge  of 
toprodarcaninJurytoaMrvant,thccmployerwill  loading  cars  in  a  gravel  pit  is  not  a  fellow  servant 
be  liaUe.  Wright  v.  Sou.  Poe.  Co,,  —  V.  — ;  46  of  such  laborers.  Andresou  v.  Ogden  By.  and 
P.  374.  Depot  Co.,  8  U.  128;  30  P.  306. 

The  emdnctor  of  a  railway  tmin  is  not  a  fellow        The  foreman  of  »  mine  having  entire  charge 

tiervant  with  a  brakcman  upon  the  train.   Open*  of  the  underground  workings  is  not  the  fellow 

shaw  v.  U.  &  N.  Hy.  Co.,  6  U.  132.    A  brakeman  in  servant  of  a  miner  working  under  his  direction, 

not  a  fellow  servant  of  a  car  innpector.    Daniels  v.  Cunningham  v.  U.  P.  By.  Co.,  4  U.  206;  7  P.  795. 

U.  P,  By.  Co..  «  U.  357;  23  P.  702.    An  engineer  is  Trihay  v.  Brooklyn  Mining  Co.,  4  U.  468;  11  P.  612. 

not  a  fellow  servant  with  a  brakeman.   Brown  v.  A  superintendent  of  a  mine  who  has  ^neral  charge 

Sob.  Pmc.  Ky-  Co.,  7  U.  288;  26  P.  S79.  A  switchman  of  the  work,  is  ntrf  a  fellow  servant  with  a  common 

signaling  to  an  engine  is  not  a  fellow  servant  with  laborer,  whose  du^  it  is  to  ob^  the  orders  of  the 

the  men  repairing  the  car.    Pool  v.Snu.Pac.  Co.,  7  nuperintcndent.    Reddon  v.  if.  P.  By.  Co.,  6  U. 

V.  Bat  »ee  mme  ease,  160  U.  K.  4:«.    A  ear  344;  15  P.  263. 

1343.  Who  are  fellow  servants.  All  persons  who  are  engaged  in 
the  service  of  such  employer,  and  who,  while  so  engaged,  are  in  the  same  grade  of 
service  smd  are  working  together  at  the  same  time  and  place  and  to  a  Gommon 
purpose,  neither  of  Rtieh  perHons  being  intrusted  by  such  employer  viritii  any  saper- 
intendence  or  control  over  his  fellow  employees,  are  fdlow  servants  with  each 
other;  provided,  that  nothing  herein  contained  shall  be  so  construed  as  to  make 
the  employees  of  such  employer  fellow  servants  with  other  employees  engaged  in 
any  other  department  of  service  of  such  employer.  Employees  who  do  not 
come  within  the  provisions  of  this  section  shall  not  be  considered  fellow  servants, 
f  96,  pp.  99-100. 


Chapter  6. 

WAGES.  A  PREFERRED  DEBT. 

1344.  When  business  is  suspended.  "When  the  property  of  any  com- 
pany, corporation,  firm,  or  person  shall  be  seized  upon  by  any  prooesa  of  any 
rourt  of  this  state,  or  when  their  business  shall  be  suspended  by  the  action  of 
creditors,  or  l>e  put  into  the  hands  of  a  receiver,  assignee,  or  trustee,  the  debts 
owing  to  employeew.  laborers,  or  servants,  for  work  or  labor  performed  within 
one  year  next  preceding  the  sfizure  or  transfer  of  such  property,  shall  be  con- 
sidere<l  and  ti-eated  as  pi-efeiTcd  debts,  and  such  laborers,  servants,  or  employees, 
shall  be  preferred  creditors,  and  shall  be  first  paid  in  full;  and  if  there  be  not 
sufficient  to  i»ay  them  in  full,  then  the  same  shall  be  paid  to  them  pro  rata,  after 
pacing  costfi.    ['9(i.  p.  13t). 

Lien  of  mechanics,  ete..  %  1372.   Wages  preferred  laborerswithindx  months  before  the  aeirareof  the 

in  awignmentit,  $  K~>.  debtor's  property  on  process,  or  the  suspension  of 

TIm  elaims  of  the  ijperRtives  of  a  street  railroad  his  businees  by  the  action  of  creditor,  or  before 

for  work  performed  ffiity  day«  next  preceding  the  his  property  ahall  be  put  in  the  hands  of  a  receiver 

ai^intment  of  u  receiver  are  entitled  to  prionty  or  trustee,  shall  be  treated  as  preferred,  does  not 

over  a  trust  deed  on  the  company's  property,  since  affect  the  rights  of  the  existing  grantees,  mori- 

mrit  work  is  done  for  the  oenefit  of  the  mort-  gagees.  or  lien  holders.    Salt  Lake  Litho.  Co.  v. 

gagees,   Litzenbergcr  v.  Jarvis-Conklin  Trust  Co.,  Ihvx  M.  and  S.  Co.,  —  IT.  — ;  W  P.  788.    Id.,  —  TJ. 

8  U.  15;  28  P.  871.    Chapter  30.  laws  of  1892,  de-  — ;  49  P.  tVS2. 
daring  that  debt«  due  for  services  performed  by 

1345.  Claim.  Notice  to  persons  interested.  Any  such  employee, 
laborer,  or  servant  desiring  to  enforce  his  claim  for  wages  under  this  chapter 
vhaSi  present  a  statement,  imder  oath,  showing  the  amount  due  after  allowing  all 
jost  credits  and  set-offs,  the  kind  of  work  for  which  such  wages  are  due,  and 
vfaen  performed,  to  the  officer,  person,  or  court  chai^ged  with  such  property. 
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within  ten  days  after  the  seizure  thereof  on  any  writ  of  attachment,  or  within 
thirty  days  after  the  same  may  have  been  placed  in  the  hands  of  any  receiver, 
aRsignee,  or  trustee;  any  person  with  whom  any  such  chum  shall  have  been  filed, 
shidl  give  immediate  notice  thereof  by  mail  to  all  peraons  interested ;  and  it  shall 
he  the  duty  of  the  person  or  the  court  receiving  such  statement  to  pay  the  amount 
of  such  claim  or  claims  to  the  person  or  persons  entitled  thereto,  after  first  pay- 
ing all  costs  occasioned  by  the  seiziu-e  of  such  property,  out  of  the  proceeds  of 
the  sale  of  the  property  seized,  if  the  claim  be  not  contested  as  provided  in  the 
next  succeethng  section.    ['96.  pp.  136-7. 

1346.  Contest  of  claim.  Oosts.  Any  pei-son  iutei*ested  may  conteHt 
such  claim  or  claims,  or  any  part  thereof,  by  filing  exceptions  thereto,  supported 
by  ^davit,  with  the  officer  liaving  the  custody  of  such  property,  within  ten  days 
alter  the  notice  of  presentment  of  said  statement  and  thereupon  the  claimant 
shall  be  required  to  reduce  Ms  claim  to  judgment  before  some  court  having  juris- 
diction thereof,  before  any  part  thereof  shall  be  paid,  and  the  party  contesting 
shall  be  made  a  party  defendant  in  au^'  such  action  and  shall  have  the  right  to 
contest  such  claim,  and  the  prevailing  party  shall  recover  proper  costs.  ['9H. 
p.  137. 


1 347.  When  allowed.  Amount.  AVhenever  a  mechanic,  artisan,  miner, 
laborer,  servant,  or  employee  shall  have  cause  to  bring  suit  for  wages  earned  and 
due  accoi*ding  to  the  teinns  of  his  employment,  and  shall  establish  by  the  decision 
of  the  court  or  verdict  of  the  jury  that  the  amount  for  which  he  has  brought  suit 
is  justly  due,  and  that  a  demand  had  l)een  made  in  writing,  at  least  fifteen  days 
before  -suit  was  brought,  for  a  sum  not  to  exceed  the  amount  so  found  due,  then 
It  shall  be  the  duty  of  the  court  before  which  the  case  shall  be  tried,  to  allow  to 
the  plaintiff  a  reasonable  attomej- ' s  fee  in  addition  to  the  amount  found  due  for 
wages,  to  be  taxed  as  costs  of  suit.  In  a  justice's  court  such  attorney's  fee  shall 
not  be  more  than  five  dollars,  and  in  the  district  court,  not  more  than  ten  dollars, 
except  in  cases  on  appeal  from  a  justice's  court  to  the  district  court,  when  the 
plaintiff  mav  i-eoover  an  attorney's  fee.  not  exceeding  twenty-five  dollars.  ['9fi, 
p.  128. 

Attionieja'  fees  genenlljr,  {  135. 


1348.  Libel  published  in  good  faith.  Retraction.  Damages.  If 
it  shall  appear  on  the  trial  of  any  action  brought  for  the  publication  of  any 
alleged  libel  in  any  newspaper  published  in  this  state,  that  the  said  allied  libet 
was  published  in  good  faith,  that  the  publication  thereof  was  due  to  m^take  or 
misapprehension  of  the  facte,  and  that  a  full  and  fair  retraction  of  fuiy  statement 
therein  alleged  to  be  erroneous  was  published  in  the  next  r^Iar  issue  of  such 
newspaper,  or  in  case  of  daily  papers,  within  three  days  after  such  mistake  or 
misapprehension  was  brought  to  the  notice  of  such  publisher  or  publishers  at  the 
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bead  of  the  second  column  on  the  editorial  page  in  the  same  type  as  was 
the  article  complained  of  as  libelous,  for  three  days,  reference  to  such  retraction* 
to  be  made  also  on  the  local  page  of  such  paper ;  provided,  that  if  such  libel  wan 
published  in  the  Sunday  edition  of  such  newspapei-,  one  of  the  publications  of 
the  retraction  herein  provided  for  shall  be  in  an  edition  of  such  newspaper  pub- 
lished on  a  Sunday ;  then  the  plaintiff  in  such  cases  shall  recover  only  actual 
damages :  provided^  that  the  provisions  of  this  title  shall  not  apply  to  the  case  of 
any  hbel  against  any  candidate  for  a  public  office  at  any  election  in  this  state,  or 
avowed  candidate  for  nomination  to  any  oi^ice  before  any  political  convention, 
onless  the  retraction  of  the  charge  is  made  editorially  in  a  conspicuous  manner 
at  least  five  days  before  the  holding  of  such  election  or  political  convention,  in 
case  such  libelous  article  was  published  in  a  daily  paper,  or,  if  published  in  a 
weekly  paper,  at  least  ten  days  before  the  holding  thereof.  ['96,  p.  llfH";  '97, 
pp.  98-9. 

newspaper  ftrttcle  relating  to  the  acts  of  s  fiunilr 
respectioK  the  cruel  treatment  of  a  child  Is  not  a 
privileged  communication,  though  made  in  good 
faith  as  a  matter  of  news.  FenatermBker  v. 
Tribune  Puh.  Co.,  13  U.  538;  45  P.  10S7.  One 
member  of  a  ftunl^  may  maintwi  an  aoUon  for 
deCunation  of  himmf  peTSonally,  where  the  news- 

Sper  pablishcs  llbeloon  matter  concerning  the 
nil^  of  such  a  member.  Id.  For  case  luToIvlng 
questionB  of  pleading  and  evidence  in  libel  suit,  see 
Fenstennaker  v.  Tribune  Pub.  Co..  12  U.  439;  43 
P.  112.  In  anBooninft  damages  for  libel,  the  ele- 
meuta  taken  intoconaideratlon  are:  (1)  the  plain- 
tiff's injured  feeling  and  tarnished  reputation; 

(3)  the  nature  of  the  imputation;  (3 )  the  character 
of  the  defendant  and  inflnenoe  of  the  parties;  and 

(4)  all  mitirating  drcomstanceB  shown  by  the 
defendant.  The  amount  of  such  damages  rests 
with  the  jury,  but  must  be  purely  oompensatory. 
Fenstennaker  v.  Tribune  Pub.  Co..  13  TJ.  G3S;  46 
P.  1097. 


Fieedom  of  the  press,  Con.  art.  1.  sec.  15. 

It  is  a  libel  to  publish  of  a  man  ttiat  he  has  com- 
mitted adnltery,  and  that  the  current  report  of  the 
i&ir  makes  it  a  crime  of  rape.  Lowe  v.  Herald,  6 
U.  1'^;  21  P.  901.  A  candidate  for  public  office  is 
■tBenable  to  public  or  private  critidsm  made  In 
good  bith  nooD  reasonable  or  proper  canse,  rince 
the  eiHiimnni^  has  a  right  to  know  the  character, 
haUts,  mental  and  moial  qualifications  of  its  public 
iervanta..  People  v.  Olasmann,  12  U.  238;  42  P. 
906.  Iq  a  proeecuMon  for  libeling  a  penon  having 
the  management  of  a  corpontion,  the  defendant's 
ounity  towards  such  a  person  at  directora'  meet- 
bg,  and  that  it  grew  out  of  their  relatiou  to  the 
nnpotation,  may  be  shown  as  tending  to  prove 
defendant's  anthonhip  of  the  libel,  and  that  ft  was 
inch  person  to  whom  reference  was  made  in  the 

Sblication.  People  v.  Bitehle,  12  V.  180;  42  P. 
I.  Letter  c^Mble  of  the  constmctUm  the 
fOKHi  libeled  was  gnll^  of  mal-adminlstration 
of  the  affidra  oS  a  corporation,  and  fhiudalent 
pnellces  to  ooaeeal  the  mne,  is  a  libel.   Id.  K 
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CHAPTER  1. 

STATE  LIBRARY. 

1349.  Board  of  controL  The  governor,  secretary  of  state,  chief  justioe, 
and  asBodate  justices  of  the  supreme  court,  shall  constitute  the  board  of  control 
of  the  state  library.    ['90,  p.  99. 

1360.  Rules.  The  public  shall  have  access  to  the  state  library,  and  the 
board  of  control  may  make  such  rules  and  regulations  not  inconsistent  with 
the  provisions  of  this  chapter,  as  it  may  deem  proper  for  the  use  of  the  library 
by  tiie  public  and  the  officers  herein  named,  and  may  presmbe  penalties  for  any 
violation  tiiereof ,  which  shall  be  collected  in  the  same  manner  as  forfeitures  for 
the  non-return  or  injury  of  anj'  book.    ['90,  p.  99. 

1361.  Who  make  take  books  from  library.  Books  may  be  taken 
bvu  the  state  library  by  members  of  the  legislature  and  its  office,  the  officers 
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of  the  executive  department  of  the  state,  justices  of  the  supreme  and  distridt 
.courts,  aud  the  attome}'  general,  but  no  other  person  shall  be  permitted  to  take 
or  detain  any  book  from  tiie  libru*y.    ['90,  p.  99*. 

1362.  Register  of  books  issued.  Return.  The  state  librarian  shall 
keep  a  raster  of  all  books  issued  and  returned,  showing  to  whom  they  are  issued, 
by  whom  they  are  returned,  and  the  time  they  are  so  issued  and  retunied.  Xo 
book  taken  from  the  libraiy  shall  be  detained  more  th^  ten  days,  except  when 
taken  for  the  use  of  officers  and  members  of  the  legislature  wliile  it  is  in  session, 
and  all  books  taken  out  by  ofiicei's  or  members  of  the  l^islature  shall  be  returned 
at  the  close  of  the  session.    ['90,  p.  99=*=. 

Clerk  of  supreme  court  is  ex  officio  libroriau,  g  664. 

1353.  Id.  Failure.  Injury.  It  any  person  injures  or  fails  to  return 
any  book  taken  from  the  library  he  shall  forfeit  and  pay  to  the  librarian  for  the 
use  of  the  library  the  damage  thereto,  including  costs  and  reasonable  counsel  fees 
for  collecting  the  same,  to  be  recovered  in  an  action  in  the  name  of  the  state  in 
any  court  of  competent  jurisdiction ;  and  it  shall  be  the  duty  of  the  libi'ariaD 
in  behalf  of  the  state  to  commence  suit  for  the  collection  of  all  such  forfeitures 
and  all  fines.     ['90,  p.  99. 

1354.  Annual  report  of  librarian.  The  librarian  shall,  on  or  before 
the  twentieth  day  of  December  in  each  year,  report  to  the  governor  the  condition 
of  the  library,  stating  the  number  of  volumes  contained  therein,  the  number 
of  volumes  purchased  during  the  last  ye^ir  and  the  cost  thei-eof,  the  number  of 
volumes  received  by  donation,  the  number  of  volumes  injured  or  not  returned, 
if  any,  and  the  amounts  i-eceived  in  compensation  therefor,  and  such  suggestions 
and  further  information  as  may  be  deemed  by  hini  desirable.     ['90,  pp.  99-100. 

1 355.  Catalogue.  It  shall  be  the  duty  of  the  librarian  to  make  out  a 
written  catalogue,  couveniently  arranged  in  alphabetical  order,  and  cause  the 
same  to  be  printed  and  distributed  to  the  officers  entitled  to  the  use  of  such 
librar}',  of  all  books,  pamphlete,  maps,  charts,  globes,  papers,  apparatus,  and 
valuable  specimens  in  the  library,  adding  thereto  as  the  librar>'  is  increased; 
which  catalogue  shall  be  kept  for  the  use  of  those  authorized  to  use  books.  He 
shall  also  make  out  and  place  iu  some  conspicuous  place  a  copy  of  the  rules  and 
r^ulations  of  the  librar>-.    ['90,  p.  100. 

1356.  Books  to  be  labeled.  It  shall  be  the  duty  of  the  librarian  to 
cause  every  book  in  the  librarj'  to  be  labeled  with  printed  or  stamped  label  («n- 
taining  the  words  "  Utah  State  Library,"  and  also  cause  the  same  words  to  be 
written  or  stamp^  on  one  or  more  pages  of  each  volume.    ['90,  p.  100=*=. 

1357.  Sale  or  exchange  of  books.  The  board  of  control  of  the  library 
may  sell  or  exchange  any  surplus  or  duplicate  sets  of  reports  or  law  books  in  tfu' 
library  and  use  the  money  arising  from  such  sale  in  purchasing  other  law  bottks 
or  reports  for  the  library.    ['90,  p.  100. 

1358.  Penalties.  If  the  librarian  shall  pei*mit  or  allow  imy  person  m>t 
authorised  by  this  chapter  to  take  a  book  from  the  library,  he  shall  be  liable, 
upon  conviction  thereof,  to  'pay  a  fine  of  not  less  than  five  nor  more  thim  fifty 
dollars  for  each  book  so  taken.  All  fines  and  forfeitures  collected  shall  be  u.-wd 
for  the  benefit  of  the  library  according  to  the  best  judgment  of  the  board  of 
control.    ['90,  p.  100. 

1 359.  Id.  If  any  peiwn  not  authorized  by  this  cliapter  shall  take  a  btM>k 
from  the  library,  eitha*  with  or  without  the  consent  of  the  librarian,  or  violate 
any  of  the  provisions  of  this  cliapter,  he  shall  upon  conviction  thereof,  be  fined 
in  any  sum  not  less  than  ten  nor  more  than  fifty  dollars  for  each  book  so  taken. 


['90,  p.  100-1. 
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Chapter  2. 


PUBLIC  LIBRARIES. 


1360.  Cities  of  the  first  and  second  class  may  establish.  Annual 

tax.  The  v'ity  council  of  each  city  of  the  firat  and  of  the  second  class  Hhall  havo 
power  to  establish  and  nuuntain  a  public  library  and  reading  room  for  the  use  and 
benefit  of  tlie  inhabitants  of  such  city ;  and  for  that  purpose  may  levy  a  tax  of  not 
to  exceed  one-third  of  one  mill  on  the  dollar,  annually,  on  all  the  taxable  property 
in  the  city,  such  tax  to  be  levied  and  collected  in  the  same  manner  as  other  gen- 
eral taxes  of  said  city,  and  to  be  known  as  the  library  fund ;  provided,  that  na 
meh  tax  shall  be  levied  in  the  first  instance  in  any  city  of  the  first  t^lass  until  a 
petition,  signed  by  at  least  one  thousand  qualified  votere  and  property  tax  payers, 
shall  have  been  filed  with  the  city  council  of  such  city,  nor  in  any  city  of  th© 
wcond  class,  until  sucli  a  petition,  signed  by  at  least  two  hundred  and  fifty 
qaalified  voters  and  propeity  tax  payers,  residents  of  such  city,  shall  have  been 
90  filed,    foe,  p.  144. 

dtir^  may  csUblish  and  maintain  librarien,  §  306,  sub.  77. 

1361 .  Directors.  Appointment.  When  the  city  council  in  any  citj-  of 
the  first  or  of  the  second  class  shall  have  decided  to  establish  and  maintain  a 
pablic  Ubrar>'  and  reading  room,  under  the  provisions  hereof,  the  mayor  of  such 
city  shall,  with  the  approval  of  the  city  council.  pi*ocoed  to  appoint  a  board  of 
nine  directors  for  the  Sfune,  chosen  from  the  citizens  at  large  with  reference  to- 
tbdr  fitness  for  such  office;  and  not  more  thfui  one  member  of  the  city  council 
shaU  be  at  any  one  time  a  memlwr  of  said  board.    ['96,  p.  144. 

1362.  Id.  Terms.  Removal.  Said  directors  shall  hold  office  as  follows : 
one-third  for  one  year,  one-thinl  for  two  yeare,  and  one-third  for  three  years,  from 
the  first  day  of  July  following  their  appointment,  and  at  their  first  regular  meeting 
fhall  cast  lots  for  the  respective  terms;  and  annually  thereafter  the  mayor  shall, 
before  the  first  day  of  July  of  each  year,  appoint,  as  before,  three  directors  to  take 
the  place  of  the  retiring  directors,  who  shall  hold  office  for  three  years,  and  until 
their  successors  are  appointed.  The  mayor  may,  by  and  with  the  consent  of  the 
«tv  council,  remove  anv  director  for  misconduct  or  n^lect  of  duty.  ['96.  pp. 
144-5. 

1363.  Id.  Vacancies.  \'^acancies  in  the  board  of  directors,  occasioned  by 
removals,  resignations,  or  othei*wise,  shall  be  reported  to  the  city  council,  and  be 
filled  in  like  manner  ae  oiiginal  appointments,  and  no  director  shall  receive  any 
t^mpensation.    ['96,  p.  145. 

1364.  Id.  Powers.  Said  directore  shall,  immediately  after  appointment, 
meet  and  organize  by  the  election  of  one  of  their  number  as  president,  and  th© 
election  of  sucli  other  officers  as  they  may  deem  necessary.  They  shall  make  aud 
adopt  such  by-laws,  rules,  and  i*egulation8  for  their  own  guidance,  and  for  the 
government  of  the  library  and  reading  room,  as  may  be  expedient,  not  inconsistent 
with  law.  They  shall  have  the  exclusive  control  <^  the  expenditure  of  all  money 
collected  for  the  benefit  of  the  library  fund,  and  of  the  construction  of  any  library 
bnilding,  and  of  the  supervision,  care,  and  custody  of  the  grounds,  rooms, 
uid  buildings  constructed,  leased,  or  set  apart  for  that  purp<^ ;  provided,  that  all 
moneys  received  for  such  library  shall  be  deposited  in  the  treasury  of  said  city  to  the 
<Tedit  of  the  librarj' f  und,  and  shall  be  kept  separate  and  apart  from  other  moneys 
of  snch  citj'.  and  drawn  upon  by  the  proper  officers  of  such  <rity  upon  the  properly 
authenticated  vouchers  of  the  library  board.  Said  board  shall  )iave  power  to 
purrhase  or  lease  grounds,  to  lease  or  erect  an  appropriate  building  or  buildings, 
for  the  use  of  said  Ubrary,  to  apl>oiiit  a  suitable  librarian  and  necessary  assistiuits^ 
to  fix  their  compensation,  to  remove  such  appointees  at  will,  and  in  genial,  to 
carry  out  the  spirit  and  intent  of  the  provisions  of  this  cliapter,  in  establisliing 
uid  maintaining  a  public  library  and  reading  room.    ['96,  p.  146. 
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1366.  Use  of  library.  Every  library  and  reading  i*ooni.  established 
under  tliie  chaptei-  shall  be  forever  free  to  the  uae  of  the  inhabitants  of  the  citj' 
where  located,  subject,  however,  to  such  reasonable  rules  and  r^ulations  as  the 
library  board  may  adopt,  in  order  to  render  the  uee  of  said  library  and  reading 
room  of  the  greatest  benefit  to  the  greatest  number;  and  said  board  may  exclude 
from  the  use  of  said  library  aaid  reading  room  any  and  all  persons  who  shall 
wilfully  violate  such  rules.  Said  board  may  extend  the  privil^es  wid  use  of  such 
library  and  reading  room  to  persons  residing  outside  of  such  citj-,  but  in  the  state, 
upon  such  terms  and  conditions  as  said  board  may  from  time  to  time  by  its 
regulations  prescribe.     ['96,  pp.  145-6. 

1366.  Directors'  report.  The  said  board  of  directors  shall  make,  on  or 
before  tiie  second  Monday  in  June,  an  annual  report  to  the  city  oouncil,  stating 
the  condition  of  their  trusts  on  the  first  day  of  June  of  that  year,  the  variouB 
sums  of  money  received  from  the  library  fund  and  from  other  sources,  and  how 
much  money  has  been  expended,  and  for  what  purposes;  the  number  of  books  and 
periodicals  on  hand,  the  number  added  by  purchase,  gift  or  otherwise,  diuing  the 
year;  the  number  of  books  lost  or  missing;  the  number  of  visitors  attending; 
the  number  of  books  loaned  out,  and  the  general  chai'acter  and  kind  of  such 
books;  with  such  other  statistics,  information,  and  suggestions  as  t^ey  may  deem 
of  general  interest.  All  such  potions  of  said  report  as  relate  to  the  receipt  and 
expenditure  of  money,  as  well  as  the  number  of  books  on  hand,  bookfl  lost  or 
missing,  and  books  purchased,  shall  be  verified  by  affidavit.     ['96,  p.  146. 

1367.  Il^uries  to  books.  The  city  council  of  said  city  shall  have  power 
to  pass  ordinances  imposing  suitable  penalties  for  the  punishment  of  persons  com- 
mitting injury  upou  such  lilnrary,  or  the  grounds,  or  other  property  thereof,  and 
for  injury  to  or  foilure  to  return  any  book  belongii^  to  such  Ulnwy.  ['96,  p.  146. 

1368.  Donations.  Any  person  desiring  to  make  donations  of  money, 
personal  property,  or  real  estate,  for  the  benefit  of  such  library,  shall  have  the 
right  to  vest  the  title  to  the  monej'  or  real  estate  so  donated  in  the  boartl  of 
directors  created  under  this  chapter,  to  be  held  &nd  controlled  by  such  board, 
when  accepted,  according  to  the  terms  of  the  deed,  gift,  devise,  or  bequest  of  such 
property ;  and  as  to  such  properly,  said  board  shall  be  held  and  considered  to  be 
special  trustees.    ['96,  p.  146. 

1369.  In  cities  of  the  third  class  and  towns.  Tax.  When  fifty 
l^al  votOTs  of  any  city  of  the  third  class  or  of  any  town,  shall  present  a  petition 
to  the  recorder  or  clerk  of  such  city  or  town,  asking  that  an  annual  tax  be  levied 
for  the  establishment  and  maintenance  of  a  free  public  library  in  such  city  or 
town,  and  shall  specify,  in  their  petition,  a  rate  of  taxation  not  to  exceed  one 
mill  on  the  dollar,  such  recorder  or  clerk  shall,  in  the  next  legal  notice  of  a  r^- 
ular  biennial  election  in  such  city  or  town,  give  notice  that  at  sucji  election  every 
elector  who  shall  have  paid  a  propert)'  tax  therein  in  the  year  next  preceding 

such  election,  may  vote  "  for  a  mill  tax  for  a  free  public  library,  yes — no."' 

specifying  in  such  notice  the  rate  of  taxation  mentioned  in  said  petition ;  and  if 
tiie  majority  of  all  the  votes  cast  in  such  city  or  town,  shall  be  for  the  tax  for  the 
free  public  librwy,"  tiie  tax  specified  in  such  notice  shall  be  levied  and  collected 
as  otiier  general  taxes  of  said  city  or  town,  and  shall  be  known  as  the  ' '  library 
fund" ;  promded,  that  such  tax  shall  cease  in  case  the  l^al  voters  of  any  such  city 
or  town  shall  so  determine  by  a  majority  vote,  at  any  biennial  election  held  therein ; 
and  the  corporate  authorities  of  such  cities  of  the  third  class,  and  of  towns,  may 
exercise  the  same  powers  conferred  upon  the  corporate  authorities  of  cities  of  the 
first  and  of  the  second  class  under  this  chapter.    ['96,  pp.  146-7. 

1370.  Id.  Directors.  Terms.  Powers.  At  the  same  eiec^tm  that 
any  city  of  the  third  class  or  any  town  shall  vote  on  the  proposition  to  levy  a  tax 
and  to  establish  a  free  pnUtc  library,  there  may  be  elected  a  library  board  of 
Bix  directors,  one-third  for  two  years,  one-third  for  four  years,  one-third  for  six 
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years;  and  l>iennially  thereafter  there  shall  be  elected  two  directors,  who  ehsU 
hold  office  for  two  years,  and  antU  their  successors  are  elected  and  qualified ; 
which  hoard  shall  have  the  same  powers  as  are  by  this  chapter  conferred  upon 
the  board  of  directors  of  free  public  libraries  in  cities  of  the  first  and  of  the 
second  class,  and  said  directors  shall  receive  no  compensation.    ['96,  p.  147. 

1371.  Voting  for  tax  and  directors.  When  the  question  of  a  tax  for 
ft  library  fnnd  shall  be  submitted  as  provided  in  section  thirteen  hundred  and 

aixty-nine,  baUots  shall  be  prepared  containing  only  the  words,  '  *  for  a  mill 

tax  for  a  free  public  library,  yes — no,"  and  ^e  names  of  the  voters  chosen  for 
directors  of  such  free  public  library ;  and  a  special  ballot  box  shall  be  provided 
for  the  reo^tLon  of  such  bt^ots.    ['96,  p.  147. 


TTTIiE  39. 


Chapter  1. 

MECHANICS'  LIENS. 

1372.  Who  may  have.    EJztent.  On  what  property.  Hechanics, 

materialmen,  contractors,  subcontractors,  builders,  and  all  p««ons  of  every  class 
performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construction,  alter- 
ation, addition  to,  or  repair,  either  in  whole  or  in  part,  of  any  building,  bridge, 
ditch,  flume,  aqueduct,  timnel,  fence,  railroad,  wagon  road,  or  other  structure  or 
improvement  upon  land,  and  also  architects,  engineers,  and  artisans  who  have 
fnnushed  designs,  plats,  plans,  maps,  specifications,  drawings,  estimates  of  cost,  sur~ 
veys,  or  superintendence,  or  who  have  rendered  other  like  professional  service  or 
bestowed  labor  in  whole  or  part,  describing,  illustrating,  or  superintending  such 
stanctare  or  weak  done  or  to  be  done,  or  in  any  part  connected  therewith,  shall  have 
alien  upon  the  property  upon  which  th^  have  rendered  service,  or  performed  labor, 
wfnrmshed  mat^als,  for  the  value  of  such  service  rendered,  labor  done,  or  mate- 
rials furnished,  by  each  respectively,  whether  at  the  instance  of  the  owner  or  of 
any  other  person  acting  by  his  authority  or  under  him  as  agent,  contractor,  or 
otherwise;  providedj  that  a  lien  or  liens  shall  attach  only  to  such  interest  as  the 
owner  or  leasee  may  have  in  the  real  estate.  [C.  L.  §3806"*=;  '90,  pp.  24-6*;  '94, 
p.  44. 

Lien  upon  penonal  pvapexty  for  labor,  9  140i.     A  mechanio'H  lien  csnaot  attach  to  property 
Wages  of  emplcyeefl  preferred,  when,  S§  85;  1344-     devoted  to  a  public  ase.    Board  of  Education  t. 
1316.    Miaor^i  uImi,  i  1881.    Lien  of  fonndiTmen,      S.  L.  Pleased  Brick  Co.,  13  U.  211;  44  P.  709. 
etc,  i  13fi7.  Waiver.  A  lien  is  not  waived  hj  the  taking 

Statutes  giving  liens  to  laborers  and  mechanios  of  notes  fiv  the  amount  due  in  the  abaence  of  an 
for  work  and  labor  are  to  be  liberally  constraed.  ezpreas  agreement  to  that  effect  Doane  v.  Clin- 
FTagstaff  Mining  Co.  v.  Cullins,  IM  U.  8.  176,  ton,  2  II.  417.  It  seems  that  where  a  party  haA  a 
iffinoinf  2  U.  219.  "  Persons  "  referred  to  in  act  claim  for  a  mechanic'n  lien  and  there  la  a  contro- 
of  1869  includes  oorporationB.  Doane  v.  Clinton,  versy  about  the  correctness  of  a  part  of  the  claim, 
2  U.  417.  One  in  pOBseeaion  of  land  under  a  con-  and  the  party  brings  an  station  of  debt  to  settle  that 
bast  (rfpnrehMeu  the  owner  under  laws  of  1890.  part,  be  waives  the  right  to  have  that  claim 
Chi^rXiCaiibaid  Lomber  Co.r.  Partridge,  10  XT. 
322;  37  P.  872.   The  rigbt  to  a  meclianlo's  lien 

apinst » leasehold  estate  is  not  lost  by  the  pur-  3S0;  34  P.  388.  A  corporation  files  a  notice  of 
chase  of  sncb  estate  by  the  lessor,  the  latter  having     intention  to  claim  a  lien,  but  cancels  the  notice  and 


adjudged  to  he  rlghtflil,  included  In  the  mechan- 
ic's lien.  QsTlond  v.  Bear  Biver  Irr.  Co.,  9  U. 
3S0;  34  P.  388.  A  corporation  files  a  notice  of 
intention  to  claim  a  lien,  but  cancels  the  notice  and 
knowledge  of  the  improvements  for  which  a  lien  receives  part  payment;  a  mortgage  is  filed,  where- 
ii  claimed.  The  two  estates  will  be  preserved  from  upon  the  corporation  files  another  lien  for  mate- 
■acrger,  in  order  to  effectuate  the  lien  against  the  rial,  which  wu  commenced  to  be  furnished  before 
immSkM.  ElUi  V.  BiiBuhtt,  8  U.  V)^  »  P.  879.     tiie  date  of  filing  the  mortgage:  Aeld.  tiiat  the  Ilea 
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took  precedeace  of  the  mortcoge,  but  that  under  be  waived  by  express  f^reement.   Dwyer  t.  Oop- 

the  evidence  the  lienor  is  estopped  from  insistiag  per  Mfg.  Co.,  —  U.  — ;  47  P.  311.  A  lien  fw 

on  sooh  priority.   Spargo  v.  Kelson,  10  U.  2H;  ST  lumber  is  not  waived  by  the  levy  of  an  attacb- 

F.  466.  Where  a  meohanio  stipulates  with  the  ment.  afterwards  dismiKsed,  on  the  »aiue  property 

vendee  fbat  be  will  look  to  some  other  person  for  to  secure  the  same  demand.   Salt  Laku  Litho.  Co. 

paiyment  for  his  Rervices,  or  that  all  his  cutims  have  t.  Ibex  M.  and  S.  Co.,  —  U.  — :  49  P.  7(16.  See 

been  paid,  be  waives  bis  lien,  which  la  merely  a  deciBiiins  under  g  1^9. 
privilege  conferred  by  statute  and  ordinarily  may 

1373.  Ab  between  owner,  contractor,  and  others.  Prepayments, 
in  oaee  ot  a  contract  between  an  owner  and  a  contoactor,  the  lien  shall  extend  to 
the  entire  contract  price,  and  ench  contract  shall  operate  as  a  lien  in  fo>vor  (rf  all 
persons  except  the  contractor  to  the  extent  of  the  whole  contract  price ;  and  after 
all  Buch  liens  are  satisfied,  then  as  a  lien  for  any  balance  of  the  contract  price 
in  favor  of  the  contractor ;  provided,  that  if  at  the  time  of  the  commencement  to 
do  work  or  fnmish  materials,  the  owner  has  paid  upon  the  contract,  and  in 
accordance  with  the  terms  thereof,  any  portion  of  the  contract  price,  the  liens 
hereby  created  shall  extend  only  to  the  unpaid  balance  of  such  contract  price  and 
of  which  such  laborers  and  material  men  shall  have  had  notice.  'No  part  of  the 
contract  piioe  shall,  by  the  terms  of  any  contract,  be  made  payable,  nor  shidl 
the  same  nor  any  part  thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  for  the  purpose  ci  evading  or  defeating  the  provisionB  of  this  chapter.  [*94, 
pp.  44-6. 

1374.  Payments  before  time  due.  No  payment  made  prior  to  the 
time  when  the  same  is  due,  under  the  terms  and  conditions  of  the  contract,  shall 
be  valid  tar  the  parpose  ot  defeating,  diminishing,  or  discharging  any  Hen  in  favor 
of  any  person  except  the  contractor ;  but  as  to  such  liens  sudi  payment  shall  be 
deemed  as  if  not  made,  and  shall  be  applicable  to  such  liens,  notwithstuiding  that 
tlw  contractor  to  whom  it  was  paid  may  tiiereafter  abandon  his  contract  or  be  or 
become  indebted  to  the  owner,  in  any  amomit  for  damages  or  otherwise,  for  noo- 
pevfonnance  of  his  contract  or  otherwise.    ['04,  p.  45. 

1376.  Payments  other  than  cash.  As  to  all  liens  except  that  of  the 
contractor,  the  whole  contract  price  shall  be  payable  in  money,  except  as  herein 
provided,  said  shall  not  be  diminished  by  any  prior  or  subsequent  indebtedness. 
ofEset,  or  coonterdaim  in  favor  of  the  owner  and  against  the  contractcn*,  except 
when  the  owner  has  contracted  to  pay  otherwise  than  in  cash,  in  whidi  case  the 
owner  shall  post  in  a  conspicuous  place  on  the  premises  a  statement  of  the  terms 
and  conditions  of  the  contract,  before  materials  are  furnished  or  labor  is  per- 
formed, which  notice  must  be  kept  posted,  and  when  so  posted  shall  give  notice 
to  all  parties  interested  of  the  terms  and  conditions  of  the  conti-act  Any  person 
wilfully  tearing  down  or  defacing  such  notice  shall  be  guilty  of  a  misdemeanor. 
[^94,  p.  45. 

1376.  Alteration  of  contract  No  alteration  of  any  contract  shall 
affect  any  lien  acquired  under  the  provisions  of  this  chapter.    ['94,  p.  45. 

1377.  Lien  attaches  to  franchises.  In  case  of  corporations,  the  lien 
shall  attach  to  all  franchises  and  privil^es  that  may  in  any  manner  pertain  to 
the  property  against  which  the  lien  is  claimed.    ['94,  pp.  45^. 

1378.  When  lien  of  sub-contractor  attaches.  When  any  person 

entitled  to  a  lien  under  the  provisions  of  this  chapter,  other  than  the  original 

oontractor,  shall  have  actually  commenced  to  perform  labor  upon  or  to  fumidi 

materials  for  any  building,  improvement,  or  structure  herein  mentioned,  the 

property  shall  be  chai^jed  with  the  liens  in  this  chapter  provided,  and  no  payment 

made  to  the  original  contractor  shall  in  anywise  defeat  or  impair  the  claims  for 

such  liens.    ['94,  p.  46. 

Under  sections  3806  and  3307  of  the  Compiled  Teahen  v.  Nelson,  6  IT.  363:  23  P.  7W.  The  lirt 

Iawb  of  1888,  the  lien  of  the  subcontractor  attaches  of  the  subcontractor,  under  the  laws  of  IfBO,  p.  A 

from  the  time  be  begins  to  perform  labor  or  ftar-  sec.  1,  attaches  on  the  date  of  the  fttrnjahingof  the 

Dish  materiala,  provided  he  givaa  notdce  within  first  material,  and  not  tfb  the  date  of  filing  for 

thirt;  days,  but  the  amoant  of  all  liens  cannot  record  the  lien  notice  required  1^  section  10.  Mor 

exoeed  tbtt  amoant  of  the  contract  with  the  owner.  xison  t.  Carey-Lombard  Company.  9  C.  70;  St  f- 


Digitized  by 


UENS— MECHANICS'. 


365 


23B:  Morrison  r.  Gamble,  —  U  — ;  46  P.  1104.  ditch  relate  back  to  the  time  when  possession  of  the 
Under  tiie  laws  of  the  V.  8.  recognizing  the  right  land  was  first  taken,  so  as  to  render  the  property 
to  ^ipropriate  and  use  public  lands  for  the  con-  auhjcct  to  the  lien  of  the  mortgage  before  tnc  work, 
atriKtioa  of  irrigating  canals,  and  under  the  law  of  was  done  on  the  ditch.  Bear  River  Irr.  Co.  v.  Gar- 
Utah  giving  a  mechanic's  lien  to  wbomsoeyer  shall  land,  164  U.  8.  1,  affirming  9  U.  350;  34  P.  368. 
farnidi  materials  or  do  work  upon  land  by  con-  Though  lumber  be  delivered  and  used  in  the  con- 
tract with  the  owner  of  such  land,  a  lien  for  work  struction  of  a  granulator  two  months  after  the 
dmie  upon  a  canal  conatmcted  upon  the  public  operation  of  the  smelter  commences,  it  may  be 
lands  attaches  in  favor  of  a  materialman  as  the  included  in  the  lion  for  the  lumt>er  to  build  the 
cual  bmade,  and  the  ownership  of  the  canal  and  amelter,  if  the  grannlator  enables  it  to  be  more 
ri^t  of  my  therefor  will  be  held  to  vest  in  the  economically  operated  and  vae  contemplated  «  a 
oner  of  the  canal  at  the  same  time.  Garland  v.  part  of  the  plant.  Salt  L^e  Lltho.  Co.  v.  Ibex  H. 
Bear  fiiver  Irr.  Co.,  9  U.  SW;  34  F.  368.  Affirmed  and  fi.  Co.,  —  U.  — ;  49  P.  768.  See  decisions 
164  I'.  8.  1.  The  doctrine  of  relation  does  not  nnder  3  1372. 
mike  the  title  obtained  by  the  con^letaon  of  a 

1379.  Land  a^Eboted.  Fixtures.  The  liens  granted  by  thte  chapter 
shall  extend  to  and  cover  so  much  of  ilie  land  whereon  such  building,  structure, 
w  improvement  shall  be  made,  as  may  be  necessary  for  the  convenient  use  and 
occupation  of  such  building,  stmcture,  or  improvement,  and  the  same  shall  be 
subject  to  such  liens ;  and  in  case  any  such  building  shall  occupy  two  or  more  lots 
or  other  subdivisions  of  land,  such  lots  or  other  subdivisions  shall  be  deemed  one 
lot  for  the  purposes  of  this  chapter,  and  the  same  rule  shall  hold  in  cases  of  any 
other  such  improvements  that  shall  be  practically  indivisible,  and  shall  attach  to 

machineiy  and  oth«-  fixtores  used  in  connection  with  any  such  lands,  build- 
ii«B,  or  stmctuiea.    [C.  L.  §  3809*;  '90,  pp.  2S-9*;  '94,  p.  46. 

Uen  on  f^nrhise  of  corporation,  }  1377.   Lien  against  two  or  more  bnildinga,  etc.,  i  1387. 

1380.  Lien  takes  precedence  of  attachment,  etc.  No  attachment, 
gunishment,  or  levy  under  an  execution  upon  any  money  due  to  an  original  con- 
bactor  from  the  owner  of  any  property  subject  to  Uen  under  this  chapter,  shall 
be  valid  as  against  any  lien  of  a  subcontractor  or  materialman,  and  no  such 
attachment,  garnishment,  or  levy  npon  any  money  due  to  a  subcontractor  or 
nuteriabnan,  as  hM-ein  provided,  from  the  contractor,  shall  be  valid  as  against 
•ny  lien  of  a  laborer  employed  by  the  day  or  piece.    ['90,  p.  29*;  '94,  p.  46. 

1381 .  Liens  on  mines.  The  provisions  of  this  chapter  shall  apply  to  all 
persons  who  shall  do  work  or  furnish  materials  for  the  working,  preservation,  or 
development  of  any  mine,  lode,  Tnining  claim,  or  deposit  yielding  metals  or  min- 
erals of  any  kind,  or  for  the  working,  preservation,  or  development  of  any  such 
mine,  lode,  or  deposit  in  search  of  such  metals  or  minerals,  and  to  all  persons 
who  shall  do  work  or  furnish  materials  npon  any  shaft,  tunnel,  incline,  adit, 
drif^  drain,  or  other  excavation  of  any  such  mine,  lod^  or  deposit;  provided, 
that  when  two  or  more  such  lodes  or  deposits,  owned  or  claimed  by  ^e  same 
person  or  persons,  or  where  the  owners  are  different  persons,  and  the  same  with 
the  consent  of  all  shall  be  worked  through  a  common  shaft,  tunnel,  incline,  adit, 
drift,  or  other  excavation,  then  all  the  mines,  lodes,  or  deposits  so  worked,  shall, 
for  the  purpoee  of  this  chapter,  be  deemed  one  mine.    ['90,  pp.  25-6*;  '94,  p.  46. 

One  who  furnisher  materials  and  labor  for  the  S.  L.  Foundry  &,  M.  Co.  v.  Mammoth  M.  Co.,  6  U. 

erection  of  stretchers  on  the  property  of  a  mining  351;  23  P.  760.    Affirmed  151  IT.  S.  447.    An  ovor- 

Mopotation  porsoant  to  a  contract  made  in  the  seer  and  foreman  of  a  body  of  miners  who  per- 

company's  name  by  its  authorissed  ageut,  is  entitled  formed  manual  labor  upon  a  mine  is  entitled  for 

to  a  mechanic's  lien,  notwithstanding  the  existence  his  services  to  a  lien  on  the  mine  under  the  statute 

«f  as  agreement^  unknown  to  him.  Whereby  the  of  Utah  giving  a  lien  thereon.   Flagstaff  Mining 

agent  was  to  have  possesion  of  the  property  and  Co.  v.  CuUins,  2  U.  219.    Affirmed  104  U.  S.  176. 
tukt  the  improvements  on  his  own  sole  credit. 

1382.  Id.  Attaches  to  lessee's  interest.  The  next  preceding  section 
shall  not  be  deemed  to  apply  to  the  owner  or  owners  of  any  mine,  lode,  deposit, 
sb^,  tunnel,  incline,  adit,  drift,  or  other  excavation  when  the  same  shall  be 
worked  by  a  lessee,  under  bond  or  otherwise;  but,  in  such  case,  the  pei'sons 
entitled  to  a  lien  under  this  chapter  shall  have  a  lien  on  the  leasehold  interest 
»d  the  ores  and  mineral  bearing  rock  or  dirt  mined  and  excavated  by  the 
lessee.    ['90,  p.  26*;  '94,  pp.  46-7. 

1383.  "Contractors"  and  "subcontractors"  defined.  Whoever 
dull  do  work  or  furnish  materials  by  contract,  express  or  implied,  with  the 
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owner  as  in  this  chapter  provided,  shall  be  deemed  an  original  contractor,  and  all 
other  persons  doing  work  or  furnishing  materials  shall  be  deemed  subconlractors. 

[C.  L.  §  3815*;  '90,  p.  25*;  '94,  p.  47. 

1384.  Priority  over  other  incumbrances.  The  liens  provided  for 
herein  are  preferred  to  any  lien,  mortgage,  or  other  incumbrance  which  may 
have  attached  subsequent  to  the  time  when  the  building,  improvement,  or  struc- 
ture was  commenced,  work  done,  or  materials  were  commraced  to  be  furnished ; 
also  to  any  lien,  mortgage,  or  other  incumbrance  of  which  the  lienholdw  had  no 
notice  luid  which  was  unrecorded  at  the  time  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or  materials  commenced  to  be  furnished. 
[C.  L.  §  3810;  '90,  p.  29*;  '94,  p.  47. 

1385.  Id.  Relates  back.  The  liens  herein  provided  shall  relate  back 
to  and  take  effect  as  of  the  time  of  the  commencement  to  do  work  upon  and  fur- 
nish materials  on  the  ground  for  the  structure  or  improvement,  and  shall  have 
priority  over  any  lien  or  incumbrance  subsequently  intervening,  except  a  lien 
herein  provided  for  of  the  same  class,  or  which  may  have  been  created  priw 
thereto,  which  was  not  then  recorded  and  of  which  the  lienor  under  this  chiq>ter 
did  have  actual  notice.    ['90,  p.  29*;  '94,  p.  47. 

A  deed  of  tnut  which  covers  all  the  property  the  sach  lien  ithall  relate  back  to  commencement  nf 

owner  then  had,  or  might  thereafter  acquire,  can-  workorfnmishinKof  materials,  the  Buboontractor's 

not  take  precedence  of  a  mechanic's  lien  for  work  lion  attaches  on  the  date  of  fu'miahinfi  the  first 

done  and  material  furnished  in  building  the  canal.  material,  and  payments  thereafter  made  by  the 

Qarland  t.  Bear  Biver  Irr.  Company,  9  U.  3o0;  34  owner  to  the  contractor,  though  before  the  Uen  is 

P.  368.   Affirmed  164  tT.  S.  1.   Under  laws  of  1890  filed,  are  made  at  hts  own  periL  Carey-Lrailimrd 

giving  a  lien  to  subcontractors,  and  providing  that  Co.  v.  Partridge,  10  U.  333;  37  P.  573. 

1386.  Recording  lien.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person  save  the  original  contractOT 
claiming  the  benefit  of  this  chapter,  must,  witliin  forty  days  after  furnishing  the 
last  material  or  performing  the  last  labor  for  any  building,  improvement,  or 
structure,  or  for  any  alteration,  addition  to,  or  repair  thereof,  or  performance  of 
any  labor  in  or  fuinishing  any  materials  for  any  mining  claim,  file  for  record 
with  the  county  recorder  of  the  county  in  which  the  proper^  or  some  part  thereof 
is  situated,  a  claim  in  writing  containing  a  notice  of  intention  to  hold  and 
claim  a  lien,  and  a  statement  of  his  demand,  after  deducting  all  just  credits  and 
oSseta,  with  the  name  of  the  owner,  if  known,  and  also  the  name  of  the  pei-son 
by  whom  he  was  employed,  or  to  whom  he  furnished  the  material,  with  a  state- 
ment of  the  terms,  time  given,  and  conditions  of  his  contract,  specifying  the  time 
when  the  first  and  last  labor  was  performed,  or  the  first  and  last  matmals  fur- 
nished, and  also  a  description  of  the  property  to  be  charged  with  the  lien,  sufficient 
for  identification,  which  claim  must  be  verified  by  the  oath  of  himself  or  of  some 
other  person.    [C.  L.  §3811*;  '90,  pp.  26-7*;  '94,  pp.  47-8. 

Under  act  of  1869  the  notice  of  lien  mnat  state  only  the  contractor  but  laborers  and  materialmen 

the  amount  of  money  due,  bnt  need  not  state  the  had  three  months  after  the  oompletion  of  the  bnild- 

time  when  due  or  to  become  dne.   Doaoe  v.  Clln-  ing  in  which  to  file  a  notice  of  lien.   Eclipse  Xtg. 

ton,  SU.  417.  Under  same  act  itwas  held  that  not  Co.  v.  Nichols,  1  U. 

1387.  Joining  liens  on  separate  properties.  Liens  against  tw  o  or 
more  buildings,  mining  claims,  or  other  improvements  owned  by  the  same  person 
or  persons  may  be  included  in  one  claim ;  but  in  such  case  the  person  filing  the 
claim  must  designate  therein  the  amount  claimed  to  be  due  to  him  on  each 
of  such  buildings,  mining  claims,  or  other  improvements.  [G.  L.  §  3812*;  *94. 
p.  48. 

1388.  Filing  claim  before  doing  work.  Any  subcontractor  before 
commwcing  to  furnish  materials  or  to  perform  work,  or  at  any  time  thereafter 
and  before  ^e  completion  of  his  conti-act,  may  file  a  statement  of  claim  with  the 
recorder  as  hereinbefore  provided,  containing  a  notice  of  intention  to  hold  and 
claim  a  lien,  a  description  of  the  property  to  be  charged,  and  the  probable  value  of 
the  work  to  be  done,  or  the  probable  value  of  the  materials  to  be  furnished,  as  near 
as  may  be.    From  the  time  such  statement  shall  have  been  filed,  he  shall  have  a 
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lien  for  the  work  thereafter  done,  or  materials  furnished  by  him.  not  exceeding 
the  sum  stated  as  the  probable  value  thereof;  and  in  the  event  of  such  subcon- 
bactor  claiming  to  have  done  work  or  furnished  materials  before  the  filing  of  sucli 
stHtonent,  he  may  include  therein  a  statement  of  the  value  of  the  work  already 
done  or  material  furnished,  as  near  as  may  be,  for  which,  to  the  extent  of  the 
sums  mentioned,  his  lien  shall  likewise  attach.    ['90,  pp.  26-7*;  '94,  p.  48. 

1389.  Record  is  notice.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  and  from  the  time  of  the  filing  thereof  for  record, 
all  persons  shall  be  deemed  to  have  notice.    [C.  L.  §  3813*;  '90,  p.  27 ;  '94,  p.  48. 

1390.  Time  fbr  enforcingr*  The  liena  herein  provided  for  may  be 
enforced  by  an  action  in  any  court  of  competwt  jurisdiction,  at  any  time  within 
twelve  months  after  the  completion  of  the  original  contract  or  the  sospension 
of  work  thereunder  for  a  period  of  thirty  days,  on  setting  out  in  the  complaint 
the  particulars  of  the  demand,  with  a  description  of  the  premises  to  be  charged 
with  a  lien.    [C.  L.  §  3814*;  '90,  p.  29*;  '94,  p.  48. 

Where  a  right  under  a  lien  law  is  in  process  of  the  right  most  be  enforced  aocordiag  to  the  later 

becoming  complete  and  a  remedy  exists      statute  statute.    Garland  v.  Bear  Biver  Irr.  Company,  9  U. 

to  enforce  that  right,  but  before  the  right  becomes  350;  34  P.  368.    See  same  case,  164  V.  9.  1. 
eomplete.  another  remedy  is  given  by  the  statute, 

1391.  Notice  of  foreclosure.  Hearing.  Bank  of  liens.  At  the 
time  of  filing  the  complaint  and  issuing  the  summons,  tiie  plalntiS  shall  cause  a 
notice  to  be  published  at  least  onoe  a  week  for  three  conseoative  weeks  in  one 
newspaper  of  general  circulation,  published  in  the  county,  notifying  all  p^wns 
holdiiig  or  clumtog  liens  on  said  premises,  under  the  provisions  of  this  chapter, 
to  be  and  appeu*  before  said  court  on  a  day  specified  therein,  and  during  a  regular 
term  thereof,  and  to  exhibit  then  and  there  the  proof  of  said  liens.  On  the 
day  appointed,  all  persons  claiming  liens  against  the  premises  shall  appear  before 
said  court  and  exhibit  the  same,  whereupon  the  court  shall  proceed  to  hear  and 
determine  the  claims  in  a  summary  way,  or  may  refer  the  same  to  a  referee  to 
ascertain  and  report  thereon,  and  shall  enter  judgment  according  to  the  right  of  the 
parties,  and  all  liens  not  so  exhibited  shall  be  deemed  to  be  waived  against 
the  property.  In  every  case  in  which  different  liens  are  clfumed  against  the  same 
property,  the  rank  of  each  lirai  or  class  of  Uens,  as  between  the  contractor  and 
subcontractor,  shall  be  declared  and  ordered  to  be  satisfied,  in  the  decree,  in  the 
following  order,  viz. : 

1.  Bubcontractors  who  were  laborers  or  mechanics  working  by  the  day  or 
piece,  but  without  furnishing  material  therefor. 

2.  All  other  subcontractors  and  all  materialmrai. 

3.  The  original  contractors.    [C.  L.  §  3817*;  '90,  p.  29*;  '94,  pp.  48-9. 

Where  one  action  is  brought  to  fbreclose  two  eity,  a  separate  decree  as  to  each  lien  may  be  nn- 
■uner's  liens,  owned  sepMSteiy,  on  the  same  prop-     dereo.    venard  t.  Oreen,  4  U.  67;  6  P.  415. 

1392.  Sale.  Redemption.  Disposition  of  proceeds.  The  court 
ghall  cause  the  property  to  be  sold  in  satisfaction  of  the  liens  and  costs,  as  in  the 
case  of  foreclosure  of  mortgages,  subject  to  the  right  of  redemption  of  the  owner 
and  creditors  as  provided  by  law ;  and  if  the  proceeds  of  sale,  after  the  payment  of 
costs,  shall  not  be  sufficient  to  satisfy  the  whole  amount  of  liens  included  in  the 
decree,  then  said  proceeds  shall  be  paid  in  the  order  above  designated,  and  pro 
rata  to  the  persons  claiming  in  eadi  class,  where  the  sum  realized  is  insufficient 
to  pay  the  persons  of  one  class  in  fall.  In  case  of  any  excess  of  proceeds  of  s^e, 
the  remainder  shall  be  paid  over  to  the  own«-.    ['90,  pp.  30-1* ;  '94,  p.  49. 

1393.  Deficiency  judgment.  Every  person  whose  claim  is  not  satisfied 
as  herein  provided,  may  have  judgment  docketed  for  the  balance  unpaid,  and 
execntion  ^erefor  against  the  party  personally  liable.    ['90,  p.  31*;  '94,  p.  49. 

1394.  Ooste.  As  between  the  owner  and  the  contractor,  the  court  shall 
a^^KMtion  the  ooste  according  to  the  right  of  th&  case,  but  in  all  instunces  sub- 
oontractors  shall  have  their  costs,  including  the  costs  of  preparing  and  recording 
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statement  of  claim,  awarded  to  them,  for  each  claimant  exfaibitiiig  a  lien.  ['90, 

p.  31*;  -94,  pp.  49-50. 

1395.  Materials  exempt  from  attachment,  etc.  Exception. 
Whenever  materials  have  been  furnished  for  use  in  the  construction,  alteration, 
or  repair  of  any  building,  work,  or  other  improvement  mentioned  in  section 
thirteen  hundred  and  seventy-two,  such  materials  shall  not  be  subject  to  attach- 
ment, execution,  or  other  legal  pro<%s8,  to  enforce  any  d^t  due  by  the  purchaser 
of  such  materials,  other  than  a  debt  due  for  the  purchase  money  thereof,  so  long 
as  in  good  faith  the  same  are  about  to  be  applied  to  the  construction,  alteration, 
or  repair  of  such  building  or  improvement.  Nothing  contained  herein  shall  be 
construed  to  impair  or  a£fect  the  right  of  any  person  to  whom  a  debt  may  be  due 
for  any  work  done,  or  material  furnished,  to  maintain  a  personal  action  to  recover 
the  same.    ['94,  p.  50. 

1396.  Assignment  of  liens.  All  liens  under  this  chapter  shall  be 
assignable  as  other  choses  in  action,  and  the  assignee  may  commence  and  prose- 
cute actions  thereon  in  his  own  name,  in  the  manner  herein  proWded.  ['90.  p. 
31*;  '94,  p.  50. 

1397.  Liens  for  foundrymen  and  boilermakers.  All  foundrymeu 
and  boilermakers,  and  all  persons  performing  labor  or  furnishing  machinerj-,  or 
boilers,  or  castings,  or  other  matmal  for  the  construction  or  repairing  or  carrying 
on  of  any  mill,  manufoctory,  or  hoisting  works,  shall  have  a  lien  on  such  mill, 
manufactory,  or  hoisting  works,  for  such  work  or  labor  done  on  such  machinery, 
or  boiler,  or  casting,  or  other  material  furnished  by  such  respectively.  And  all 
the  provisions  of  this  chapter  respecting  the  mode  of  filing,  recording,  securing, 
and  enforcing  the  liens  of  contractors  and  others,  and  the  word  superstructure 
whenever  it  occurs  in  this  chapter  shall  be  applicable  to  the  provisions  of  this 
section.    ['94,  p.  50. 

1398.  Cancellation  of  lien.  Penally.  The  claimant  of  any  lieu  filed 
as  provided  herein,  on  the  pajrment  of  the  amount  thereof,  together  with  the  costs 
incurred  and  the  fees  for  cancellation,  shall  at  the  request  of  any  person  interested 
in  the  property  chained  therewith,  enter  or  cause  said  lien  to  be  canceled  of  record 
within  ten  days  from  the  request,  and  upon  failure  to  so  cancel  said  lien  within 
the  time  aforesaid,  shall  forfeit  and  pay  to  the  person  making  the  request,  the 
sum  of  twenty  dollars  per  day  until  the  same  sIiaII  be  canceled,  to  be  recovered 
in  the  same  manner  as  other  debts.    ['90,  pp.  31-2*;  '94,  p.  50. 

1399.  Excessive  claim.  Penalty.  Any  person  who  shall  kuowinglj- 
cause  to  be  filed  for  record  a  claim  of  lien  against  any  property  whatever,  whicli 
shall  contain  a  greater  demand  than  the  sura  due  him,  with  the  intent  to  cloud 
the  title  or  to  exact  from  the  owner  or  person  liable,  by  means  of  such  excessive 
claim  of  lien,  more  than  is  due  him,  or  to  procure  any  advantage  or  benefit  what- 
ever, shall  be  deemed  guilty  of  a  misdemeanor.  The  provisions  of  this  chapter 
shall  not  apply  to  any  public  building,  structure,  or  improvement.    ['94,  p.  51. 

1400.  Attorney's  fise.  In  any  action  brought  to  enforce  any  lien  nndei* 
this  chapter,  where  judgment  is  rendered  for  a  lienholder,  such  lienholder  shall 
be  entitled  to  recover  a  reasonble  attorney's  fee,  not  to  exceed  twenty-five  dollars, 
to  be  fixed  by  the  court,  which  shall  be  taxed  as  costs  in  the  action.  ['96,  pp.  334-5. 


1401.  Ranchmen,  herders,  etc.  Any  ranchman,  fanner,  agister,  or 
herder  of  cattie,  tavern  keeper,  or  livery  stable  keeper,  to  whom  any  horses. 
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mnleei,  cattle,  sheep,  or  assent,  shall  be  intrusted  for  the  purpose  of  feeding,  herd- 
ing, pasturing,  or  ranching,  shall  have  a  lien  upon  Buch  animals  for  the  amount 
that  may  be  due  him  for  such  feeding,  herding,  pasturing,  or  ranching,  and  shall 
be  authorized  to  retain  pot^sessioii  of  such  animals  until  ^le  said  amount  is  paid. 
[;90,  p.  85. 

1402.  Innkeepers.  Everj'  hotel,  tavern,  boarding  house  keeper,  or 
person  who  lets  furnished  i-ooms,  shall  have  a  lien  upon  the  baggage  of  his 
patrons,  boarders,  guests,  and  tenants  for  the  amount  that  may  be  clue  from  any 
such  persons  for  such  boarding,  lodging,  or  rent,  and  he  is  hereby  authorized  to 
hold  and  retain  possession  of  such  ba^age  until  the  amount  so  due  for  boarding, 
lodging,  or  rent,  or  eithei",  is  paid.    ['90,  pp.  85-6. 

A  party  living  at  a  hotel,  as  a  regular  monthly  arc  liable  only  as  boarding  house  keepers,  and  are 
boarder,  is  in  no  sense  a  guest  bo  as  to  hold  the  pro-  held  to  ordinary  diligence  only.  Lawrence  v. 
prietoTs  liable  as  iimkeeperst.   In  such  a  case  tney     Howard,  1  IT.  142. 

1403.  Warehousemen.  Every  warehouseman  or  other  person  who 
shall  safely  keep  or  store  any  personal  property  at  the  request  of  the  owner  or 
person  lawfully  in  possession  thereof,  shall  in  like  manner  have  a  lien  upon  all 
such  property  for  his  reanonable  charges  for  the  storage  or  keeping  thereof,  and 
for  all  reasonable  and  proper  advances  made  thereon  by  him  in  accordance  with 
the  usage  and  custom  of  warehousemen.    ['90,  p.  86. 

Lien  of  common  carrier  for  storage,  g  1417. 

1404.  For  repair  of  personal  property.  Any  mochanic  or  other  person 
who  shall  make,  alter,  repair,  or  bestow  labor  upon  any  article  of  personal  prop- 
erty,  at  the  i*equest  of  the  owner  of  such  property,  shall  in  like  manner  have  a 
lien  upon  such  {urticles  for  bis  reasonable  charges  for  the  labor  performed  md  for 
any  materials  furnished  and  i^ed  in  making  such  alteration,  repair,  or  improve- 
ment.     ['90,  p.  86. 

1406.  Foreclosure  and  sale.  At  any  time  after  thirty  days  after  default 
made  in  the  payment  of  a  debt  secured  by  a  lien  upon  personal  property,  such 
lien  may  be  foreclosed  by  advertdsement,  upon  the  notice  and  in  the  manner  pro- 
vided for  the  foreclosui-e  of  mortgages  on  personal  property ;  provided^  that  a  copy 
of  the  notice  shall,  at  the  time  of  posting  or  publication,  be  delivered  to  the 
owner  of  the  property,  or  if  he  does  not  reside  in  the  county,  shall  be  trausmittetl 
to  him  by  mail  at  his  usual  place  of  abode,  if  known.  After  paying  the  reason- 
able expenses  of  the  sale,  together  with  the  amount  due  and  the  cost  of  keeping 
die  property  up  to  the  time  of  the  sale,  the  residue,  if  any,  sliall  be  rendered  to  the 
owner  of  the  property.  If  the  property  be  sold  by  advertisement,  a  Ktatement 
shall  be  rendered  to  the  owner  of  the  property  as  the  law  pr^ribes  shall  be  maile 
to  a  mcHtgagor,  and  on  failure  to  rrader  such  statement,  the  lienholder  shall 
forfeit  to  the  owner  the  sum  of  twenty-five  dollars  damages.  The  fees  for  the 
publication  of  notice  shall  in  no  case  exceed  the  sum  of  three  dollars,  and  the  foes 
of  the  person  crying  the  sale  shall  be  two  dollars  per  day. 

1406.  Bight  of  action.  Nothing  in  this  chapter  shall  take  away  the  right 
of  action  of  the  party  to  whom  such  lien  is  given,  for  his  charges,  or  for  any 
residue  th^^of,  after  sale  of  such  property.    ['90,  p.  87. 

F«e (Verier,  §067. 


CHAPTER  3. 

LESSORvS'  LIENS. 

1407.  Attach  to  what.  Limitation.  Lessors,  exce]>t  as  hereinafter 
provided,  shall  have  a  lieu  for  rent  due  upon  all  of  the  property  of  the  lessee  not 
exempt  frem  execution  as  long  as  the  lessee  shall  occupy  the  leafied  premises,  and 
for  thirty  days  thereafter.    ['94,  p.  123. 
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1408.  Priority.  A  lien  for  rent  as  provided  for  under  this  chapter  shall 
have  priority  over  fJl  other  liens,  excepting  taxes,  mortgages  for  purchase  money, 
and  liens  of  employees  tor  services  for  one  year  next  prior  to  the  sale.  ['94,  p. 
123*. 

A  lessee  from  month  to  month  having  died,  the  and  that  the  estate  should  have  been  set  apart  for 
lessor  iofltituted  proceedings  for  rent  thirty-four  the  sapport  of  the  widow  and  minor  children  of 
days  after  lessee's  death,  claiming  the  benefit  of  the  deceased.  In  re  Stone's  estate,  —  U.  — ;  46 
the  leflsor's  lien;  held,  that  the  lessor's  claim  was  P.  1101.  Where  proceedings  to  enforce  a  leesor's 
not  superior  to  all  other  claims,  the  total  value  of  lien  are  not  instituted  until  after  the  time  lim- 
the  estate  being  less  than  fifteen  hundred  dollars,     ited  by  statute,  the  Uen  is  lost.  Id. 

1409.  Application  for  writ  of  attachment.  Jurisdiction.  Where 
any  rent  shall  become  due,  or  the  lessee  shall  be  about  to  remove  his  property 
from  Buch  leased  premises,  it  shall  be  lawful  for  the  lessor,  his  attorney,  agent, 
or  assigns,  to  apply  to  a  justice  of  the  peace  of  the  precinct,  or  if  the  rent  is  not 
less  than  the  sum  of  three  hundred  dollars,  then  to  the  district  court  of  the  dis- 
trict wherein  the  premisoi  are  situated,  for  a  warrant  to  seize  the  propraly 
of  such  lessee.    ['94,  p.  123. 

Attachment  generally,  g  3064. 

1410.  Id.  Affidavit.  Bond.  The  lessor,  his  attorney,  agent,  or  assigns, 
shall,  before  the  issue  of  such  writ  of  attachment,  file  in  the  court  aforesaid  an 
affidavit  duly  sworn  to,  setting  forth  the  amount  of  rent  sued  for  over  and  above 
all  offsets  and  counterclaims,  and  a  brief  description  of  the  leased  premises,  and 
shall  further  state,  under  oath,  that  said  writ  of  attachment  is  not  sued  out  tor 
the  purpose  of  vexing  or  harasBing  the  lessee ;  and  tiie  person  applying  for  such 
writ  of  attachment  ^all  execute  a  bond,  wit^i  two  or  more  good  and  sufficient 
sureties,  conditioned  that  the  lessor  will  pay  the  lessee  such  damages  as  he  may 
sustain  in  case  such  writ  of  attachment  has  been  illegally  and  unjustly  sued  out, 
which  bond  shall  be  approved  and  filed  with  the  papers  in  the  case.  ['94, 
p.  123. 

141 1.  Issuance  of  writ.  Upon  the  filing  of  such  affidavit  and  bond,  it 
shall  be  the  duty  of  the  court  wherein  the  same  is  filed  to  issue  a  writ  of  attach- 
ment to  the  proper  person,  oommanding  him  to  seize  the  property  of  the  d^end- 
ant  not  exempt  from  execution,  or  so  much  thereof  as  shall  satisfy  the  demand. 
['94,  pp.  123-4. 

1412.  Id.  Duty  of  officer.  It  shall  be  the  duty  of  the  officer  to  whom 
the  writ  of  attachment  is  directed  to  seize  the  property  of  such  lessee  not  exempt 
from  execution,  or  as  much  thereof  as  shall  be  of  value  sufficient  to  satisfy  such 
debt,  costs,  and  reasonable  attorney's  fee,  and  to  keep  the  same  until  the  deter- 
mination of  the  action  pending  between  the  lessor  and  l^see,  unless  the  property 
be  sooner  released  by  bond  or  the  attachment  be  discharged.    ['94,  p.  124. 

1413.  Bond  for  releaBS.  A  bond  for  the  release  of  the  attached  property 

may  be  given,  and  motion  to  discharge  the  attachment  may  be  made,  in  the 

manner  provided  by  law  for  the  release  of  property  taken  under  attachment  or 

for  the  discharge  of  a  writ  of  attachment. 

Application  to  release  or  discharge,  ^  3081-3067.  provisions  of  the  law  conoeming  attachments  sinee 

A  lessor  brought  suit  fur  rent  under  lessors' lien  the  lessors'  lien  law  did  not  of  itself  afford  t 

law  of  1894  and  attached  the  lessee's  goods;  held,  complete  remedy.   Woolley  t.  Mayncs-Wells  Coi, 

that  the  leasee  is  entitled  to  give  a  bond  and  have  —  U.  — ;  49  P.  647. 

the  property  released  from  attachment  under  the 

1414.  What  property  liable  to  sale.  All  property,  including  growing 
and  harvested  crops  and  all  ore  mined  or  upon  the  premises,  or  so  mu^  of  sud 
property  as  may  be  necessary  to  pay  the  amount  of  rent  due  uid  costs,  diall  be 
liable  to  s^e  to  enforce  the  payment  of  the  lien  hereby  created.    ['94,  p.  124. 

1415.  Chapter  not  applicable,  when.  This  chapter  shall  not  be 
applicable  to  a  written  lease  for  a  term  of  years,  in  which,  as  part  of  the  consid- 
eration thereof,  the  leasee  or  assigns  shall  erect  a  building  or  buildingB,  or 
improvements  upon  the  leased  premises.    ['94,  p.  124. 
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Chapter  4. 

COMMON  CARRIERS'  LIENS. 

1416.  Unclaimed  property.  Delivery  to  warehouseman.  When- 
ever any  railroad  company  or  other  common  carrier,  except  an  express  company, 
shall  have  transported  any  ba^age  or  freight  of  any  kind  to  the  place  of  consign- 
ment within  this  state,  and  the  owner,  consignee,  or  party  entitled  to  receive  the 
same  diall  omit,  for  the  period  of  sixty  days  f^ter  the  arrival  of  the  baggage  or 
freight  at  tiie  place  of  consignment,  to  accept  and  remove  the  same  and  pay  the 
ch^^  thereon,  it  shall  be  lawful  for  sac^  carrier  to  deliver  such  freight,  for 
storage,  to  some  person  or  company  conducting  the  business  of  storing  goods, 
sabject  to  the  charges  thereon  for  transportation,  storage  by  the  carrier,  and  con- 
reyance  and  drayage  to  the  place  of  storage,  accompanied  by  a  substantial  copy 
of  the  bill  of  lading  in  case  of  freight,  or,  in  case  of  baggage,  by  a  statement  of 
the  place  from  which,  and  the  place  to  which  such  ba^;age  was  transported, 
K^ther  with  the  chec^  numbers;  and  any  carrier  whose  route  for  ti'aoisportation 
reaches  to  this  state,  may  collect  and  store  as  aforesaid  at  any  station  in  this  state, 
the  unclaimed  freight  from  all  or  any  points  or  stations  on  its  line  within  this 
state.    ['96,  pp.  211-12.  ^ 

1417.  Id.   Freight  and  storage.   DispoBition  of  proceeds.  Sale.  ^ 

The  person  or  company  receiving  such  unclaimed  baggage  or  freight  for  storage  v 
shall  keep  a  record  of  such  bill  of  lading  or  statement  and  shall  have  a  lien  on  1 
such  ba^iage  or  freight  for  the  charges  of  the  carrier  and  reasonable  chaises  for 
snheequent  care  and  storage,  and  in  case  the  owner  or  person  entitled  to  receive  JO 
the  same  does  not  pay  all  such  charges  and  receive  and  remove  the  property  within 
ninety  days  after  the  same  is  received  from  the  cfurier,  the  party  having  the  same 
in  ^rage  as  irforesaid  may  proceed  to  sell  the  same,  upon  a  notice  given  for  the 
Imgth  of  time  and  in  the  manner  provided  by  law  for  the  sale  of  personal  prop- 
erty on  execution,  and  retain  out  of  the  proceeds  of  sale,  the  amount  of  the  lien 
and  reasonable  costs  and  charges  of  sale,  and  in  case  the  proceeds  are  more  than  \ 
soffident,  the  surplus  shall  be  deposited  with  the  state  treasurer,  and  on  request  ^ 
of  the  party  entitled  thei'eto,  made  within  two  years  from  the  date  of  sale  shall 
be  paid  to  such  owner  or  person  entitled  thereto,  and  if  not  so  claimed  shall  be 
forfeited  to  the  state.    ['96,  p.  212. 

Lien  of  warehousenun,  {  1403.   Sale  of  perHonal  property  on  execution,  2  3Stf . 


TTFLE  40. 

LOAN  COMMISSIONERS. 

1418.  Stateboard.  Thegovemor,  the  secretary  of  state,  and  the  attorney 
general,  shall  constitute  a  state  braxd  of  loan  commissioners,  and  shall  ^ercise 
the  powers  and  perform  the  duties  provided  in  this  title.    ['96,  p.  234. 

1419.  Auditor's  warretnt  for  interest  on  bonds.  The  state  auditor 
shall  draw  his  warrant  on  the  state  treasurer  for  the  amount  of  interest  which  shall 
CaJl  due  on  the  first  day  of  January  and  on  the  first  day  of  July  of  each  year, 
(m  the  bonds  negotiated  and  iraned  by  the  state  board  of  loan  commissioners  by 
Tirtne  of  "An  act  creating  a  state  board  of  loan  commissioners,  providing  for 
the  iBSoing  and  disposal  of  state  bonds,  and  for  the  refunding  of  the  bonds  of  the 
territory  or  state  already  issued,''  approved  April  second,  eighteen  hundred  and 
ninety-six,  which  said  interest  warrant  shall  be  drawn  at  least  one  month  previous 
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to  the  maturing  of  the  interest ;  and  the  sum  of  eight  thousand  dollars  annually, 
or  80  much  thereof  as  may  be  neoessary,  is  hereby  appropriated  and  set  aside 
from  the  general  fund  of  the  state,  from  year  to  year,  to  pay  the  intereet  upon 
said  bonds.    ['96,  p.  235*. 

1420.  Bond  redemption.  Fund.  At  the  expii-ation  of  ten  years  after 

the  issuing  of  said  bonds,  there  shall  be  set  apart  and  is  hereby  appropriated  ont 
of  the  general  funds  in  the  hands  of  the  state  treasurer,  annually,  the  sum  of 
twenty  thousand  dollars,  to  be  drawn  on  the  warrant  of  the  auditor,  to  pay  the 
principal  of  said  bonds  as  the  same  shall  fall  due.  Said  amount  shall  be  held  and 
placed  by  the  treasurer  in  a  fund  to  be  known  as  the  "redemption  fund'*  for  the 
redemption  of  said  bonds.    ['96,  p.  235. 

1^1.  Report  to  leg^lature.  It  shall  be  the  duty  of  the  state  board  of 
loan  commissioners  to  make  a  full  report  of  all  its  proceedings  under  the  provisionH 
of  this  title  to  the  state  legislature,  during  the  first  week  of  the  next  session  and 
biennially  thereafter.    ['96,  p.  235. 

1422.  Board  may  refund  territorial  bonds.  The  state  board  of  loan 
commissioners  is  hereby  given  power  and  authority,  under  such  rules  and 
regulations  as  the  board  may  prescribe,  not  in  conflict  herewith,  to  refund  all  ont- 
stMiding  territorial  bonds,  by  issuing  therefor  n^;otiable  coupon  bonds  amilar  in 
form  to  th(^  issued  under  the  provisions  of  the  aforesaid  act  of  April  second, 
eighteen  hundred  and  ninety-six.  The  number  and  denomination  of  said  bon<^ 
shall  be  determined  by  the  board.    ['96,  p.  235. 

1423.  Bonds  not  taxable.  No  bonds  issued  under  the  provisions  of  this 
title  shall  be  taxed  for  any  purpose  within  this  state.    ['96,  p.  236. 


innsEi  41. 
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1424.  Persons  subject  to  military  duty.  Every  able-bodied  male 
inhabitant  of  this  state,  except  Hongolians  and  Indians,  between  the  ages  of 
eighteen  and  forty-five  years,  not  exempt  by  law,  is  subject  to  militaiy  duly. 
But  no  alien  is  obliged  to  serve  or  bear  arms  against  the  government  to  whi^  1^ 
allegiance  is  due.    ['96,  p.  279*. 

Militift  Bhall  Gonsist  of  whom,  Con,  art  15,  eec.  1.   LegUl&tore  shall  provide  for  organization,  etc.. 

Con.  art.  15,  sec.  2. 

1425.  Persons  exempt.  The  following  persons  are  exempt  from  mili1»r)' 
duty  and  enrollment,  except  in  case  of  war,  insurrection,  invasion,  or  imminent 

danger  thereof : 

1.  Civil  and  military  officers  of  the  United  States. 

2.  Civil  officers  and  employees  of  this  state. 

3.  Practicing  physicians,  persons  employed  in  hospitals  and  prisons,  con- 
ductors and  engineers  of  railways,  members  of  paid  fire  departments,  and 

policemen. 

4.  All  persons  exempt  from  military  duty  by  tlie  \&wr  of  the  United  States. 

['96,  p.  279*. 

1426.  Assessors  to  make  lists.  Count>'  assessors  shall  annually  make 
a  list  of  all  ))ersons  liable  to  enrollment  living  within  their  respective  counties, 
and  shall  annually,  in  September,  file  a  certified  copy  of  such  list  with  the  ooonl^ 
clerk,  and  transmit  a  duplicate  tiiereof  to  the  adjutant  general.    ['96,  p.  279*. 
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1427.  Enrolled  milllda.  National  guard.  The  militia  of  Utah  shall 

be  divided  into  two  classes : 

1.  The  enrolled  militia^  consisting  of  all  p^wns  subject  to  military  daty. 
This  force  shall  be  subject  to  no  active  duty,  except  in  case  of  wfur,  invasion,  the 
BTippreeaon  of  riots,  and  in  aid  of  the  civil  authorities  in  the  execution  of  the  laws ; 
in  which  casee  the  commander-in-chief,  under  such  r^ulations  as  he  may  pre- 
scribe, may  oi'der  out,  by  draft  or  otherwise,  and  organize  all  or  such  part  of  the 
enrolled  militia  as  he  may  deem  necessary. 

2.  The  organized  and  equipped  militia  known  as  the  national  guard  of  XJtah^ 
composed  of  volunteers,  and  of  such  strength  as  the  le^slature  may  &om  lime  to 
time  determine.    ['96,  p.  279*. 

1 428.  What  or g€inizations  ma^  drill  and  parade.  It  shall  be  unlaw- 
ful for  any  Ixxly  of  men  other  than  the  militia  of  this  state  r^ularly  organized  or 
called  into  service,  the  troops  of  the  United  States,  the  students  of  educational 
institutions  receiving  military  instruction  under  command  of  their  instructor,  or 
organizations  of  a  purely  benevolent  or  social  character,  to  drill  or  parade  with 
arms  in  this  state ;  nor  shall  any  unauthorized  organization  or  individual  weai* 
the  uniform  of  the  national  guard.    ['96,  p.  294*. 


1429.  Strength  of  national  guard.  From  and  after  the  first  day  of 
Jaaoar}',  eighteen  hundred  and  ninety-eight,  the  national  gaiurd  shall  consist 
of  not  more  than  one  r^ment  of  infantry  consisting  of  ten  companies,  of  two 
troops  of  cavalry,  two  batteries  of  light  artillery,  a  signal  corps,  and  a  hospital 
corps.  The  governor  shall  at  onoe  reduce  the  size  of  the  guard  to  the  size  h^^n- 
before  provided  by  the  disbandmentof  such  companies  as  he  may  deem  best  For 
the  purpose  of  this  title  the  word  company  or  companies,  whenever  used,  in  a 
general  sense,  shall  apply  equally  to  infantry,  cavalry,  artillery,  and  signal  corps. 
['96,  pp.  285-6*. 

1430.  Brigade  organization.  The  national  guard  of  Utah  sdiall  have  a 
brigade  organization,  known  as  the  first  brigade,  national  guard  of  Utah,  which 
may  be  in  command  of  a  brigadier  general,  who  may  be  appointed  by  the  com- 
mander-in-chief, by  and  with  the  consent  of  the  senate ;  said  brigadier  general 
may  appoint  a  sta^E,  consisting  of  one  assistant  adjutant  general,  one  assistant 
inq>ector  general,  one  inspector  of  target  practice,  the  assistant  inspector  general 
to  act  as  paymaster,  each  with  the  rank  of  lieutenant  colonel ;  one  j  udge  advocate, 
ud  two  aides-de-camp,  each  with  the  rank  of  major.  To  the  staff  of  the  brigadier 
general  there  may  also  be  assigned  one  assistant  sui^eon  general,  with  the  rank 
ot  Ueutenant  colonel,  who  shall  be  appointed  on  the  recommendation  of  the 
Botgeon  general,  approved  by  the  brigadi^  general,  and  confirmed  by  the  com- 
mander-in-diief.    ['96,  p.  286. 

1431.  Regimental  and  battalion  organissation.  To  each  regiment 
thoe  may  be  one  colonel,  one  lieutenant  colonel,  and  three  majors.  The  colonel 
ahall  fq)point  one  adjutant,  one  quartermaster,  one  assistant  inspector  of  tai^t 
{wactioe,  each  with  the  rank  of  captain,  one  quartermaster  sergeant,  one  sergeant 
major,  one  hospital  steward,  one  drum  major,  who  shall  rank  as  sergeant  of  field 
moac,  one  commissary  sergeant,  and  one  or^ance  sergeant.  To  each  r^ment 
time  may  also  be  one  surgeon  with  the  rank  of  major,  who  shall  be  appointed  on 
tiw  recommendation  of  the  surgeon  g^ieral,  approveid  1^  the  brigadier  gener^,  and 
emfirmed  by  the  oommander-in-ohief.  To  each  battalion  of  artillery  there  may- 
be one  major.  The  major  diall  appoint  from  the  first  lieutenants  of  the  line  one 
adjutant,  one  quartermaster,  and  one  inspector  of  target  practice.  He  shall 
^point  by  and  with  the  consent  of  the  surgeon  general  one  assistant  surgeon  with 

ramk  of  captain.  He  shall  appoint  by  and  with  the  consent  of  the  surgeon- 
general  (me  ho^ital  steward.    He  shaiH  appoint  one  quartermaster  and  onei 
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GOmmu»ary  sergeant,  one  sei^^eant  major,  one  principal  miuddan,  fmd  two  color 
sergeants.    ['96,  p.  286*. 

1432.  Band.   Bach  r^ment  d  infantry  and  cavalry  may  have  a  band 

containing  one  leader  with  the  rank  of  sergeant  major,  two  principal  musicians 
with  the  rank  of  sergeant,  and  not  more  than  twenty  privates.    ['96,  p.  292. 

1433.  Separate  companies  forbidden.  There  shall  be  no  sepfu-ate  or 
unattached  companies,  troops,  or  batteries  in  the  guiu^ ;  all  shall  be  attached  to 
the  regimental  or  bri^ide  oi^anization.    ['96,  p.  286. 

1434.  Company  organization.  The  organization  of  companies  of  the 
national  guard  of  Utah,  shall  be  the  same  as  the  companies  in  the  United  States 
army ;  provided,  that  in  time  of  peace  a  company  of  infantry  shall  contain  not 
more  than  six^  nor  less  than  forty  members,  a  company  of  cavalry  not  more 
than  nxty  nor  less  than  forty  members,  a  company  of  artillery  not  more  than 
dghty  nor  less  than  forty  members^  and  the  signal  corps  not  more  than  twenty- 
ttu«e  nor  less  tiian  thirteen  membiurg.    ['96,  p.  286. 


1435.  Oommander-in-chief.  The  governor  of  the  state  shall  be  com- 
mander-in-chief of  the  miUtia  of  the  state,  and  may  from  time  to  time  puUish 
such  roles  and  regulations  oonformable  to  law  as  he  may  deem  necessary  for  its 

government.    ['96,  p-  281. 

1436.  Id.  Staff.  The  sta£F  of  the  commander-in-chief  shall  consist  of  an 
adjutant  general,  with  the  rank  of  brigadier  general,  an  inspector  general,  a 
quartermaster  general,  a  commissary  general,  a  sui^eon  general,  a  judge  advocate 
general,  a  general  inspector  of  target  practice,  each  with  the  rank  of  colondi,  and 
two  aidee-de-oamp,  each  with  the  rank  of  lieutenant  colonel.  The  gov«*nor  shall, 
by  and  with  the  consent  of  the  senate,  appoint  any  or  all  of  the  officers  provided 
for  in  this  section ;  who  shall  hold  their  offices  during  the  incumbency  of  the 
governor  appointing  them,  and  until  their  successors  are  duly  appointed  and 
qualified,  unless  sooner  removed  by  the  commander-in-chief.  After  the  first 
appointments  are  duly  made  and  confirmed  by  the  senate  as  aforesaid,  the  gov- 
ernor shall  fill  all  vacancies  that  may  occur  in  any  of  said  offices,  at  a  time  when  the 
senate  is  not  in  session,  by  temporary  appointment  until  the  next  meeting  of 
the  legislature.  A  permanent  removal  from  the  state  of  any  such  officer  shall  be 
deem^  a  resignation  of  his  office.    ['96,  p.  282. 

1437.  Duties  of  adjutant  general.  The  adjutant  general  shall  issue 
and  transmit  all  orders  of  the  commander-in-chief,  relating  to  the  militia  or 
military  organizations  of  the  state.  He  shall  keep  a  register  of  all  officers  com- 
musioned  by  the  governor,  a  record  of  all  general  and  special  orders  and  regulations 
and  of  all  matters  pertaining  to  the  national  guard  of  Utah,  and  perform  in 
time  of  peace  the  duties  of  quartermaster  gcnend.  He  shall  have  charge  of  the 
state  arsenal  and  grounds,  and  shall  receive  and  issue  all  ordnance,  ordnance 
stores,  and  camp  and  garrison  equipage,  on  the  order  of  the  commander-in-chief. 
He  shall  have  charge  of  and  carefully  preserve  the  colors,  flags,  guidons,  and 
military  trophies  of  war  belonging  to  the  state,  and  shall  not  allow  the  same  to 
be  loaned  out  or  removed  from  their  proper  place  of  deposit.  He  shall  furnish, 
at  the  expense  of  the  state,  all  proper  blank  books,  blanks,  and  forms,  and  such 
military  instruction  books  as  shall  be  approved  by  the  commander-in-chief.  He 
shall  also  on  or  before  the  first  day  of  January  next  preceding  each  regular  ses- 
sion of  the  legislature,  make  a  full  aad  detailed  report  to  the  governor  of  all  the 
transactionB  of  his  office,  with  the  expense  of  the  same  for  the  preceding  two 
years.  He  shi^l  report  at  such  other  times  and  on  such  other  matters  as  the 
governor  shall  require.  He  shall  give  a  bond  to  the  state  in  the  penal  sum  of 
ten  thousand  dollars  with  at  least  two  sureties  to  be  approved  by  the  governor. 
['96,  pp.  282-3*. 
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1438.  Dutiee  of  staff  officers.  The  inspector,  qoartermaster,  com- 
missaiy,  sorgeoD,  and  judge  advocate  gen^als,  and  the  general  inspector  of 
target  practice  sluiU  perform  such  duties  as  may  be  preacribed  hy  r^uIatiouB  or 
directed  by  the  commuider-in-chief.  They  shall  each,  prior  to  the  third  Monday 
in  December,  make  an  annual  report  to  the  oommajid^in-chief  through  the 
adjutant  general.    ['96,  pp.  283*,  284*,  286*. 


1439.  EUection  of  officers.  Field  officers  of  battalions  and  regiments 
shall  be  elected  by  ballot  by  the  commissioned  officers  of  the  orgiuiization  to  serve 
for  a  term  of  three  years,  unless  sooner  dischai^^.  Company  officers  shall  be 
elected  in  like  manner  by  the  members  of  their  respective  companies  to  serve  for 
a  like  term.  In  all  cases  a  majority  vote  of  the  whole  number  of  persons  entitled 
to  vote  shall  be  necessary  to  a  choice ;  provided,  that  the  term  of  office  under  this 
section  shall  be  continuous  upon  the  re-enlistment  of  the  officer.    ['96,  p.  288*. 

1440.  Oommissions.  Oaths.  Examinations.  All  commissionB  shall 
be  issued  under  the  seal  of  the  adjutant  general's  office,  signed  by  the  governor, 
and  countersigned  by  the  adjutant  general.  An  officer  dxily  commissioned  shall 
within  ten  days  after  receipt  or  tender  of  his  commission  take  and  sul)scril)e  the 
required  oath  which  shall  be  transmitted  to  the  adjutant  general  to  be  filed  in 
his  office ;  provided,  that  no  officer  shall  be  commissioned  without  a  certificate  of 
an  examining  board  a»  to  his  fitness  and  qualification  for  such  commission,  after 
a  full  and  fair  examination  by  a  board  appointed  for  the  purpose,  by  the  com- 
mander-in-chief ;  and  provided  further,  that  officers  shall  have  thi'ee  months  fi-om 
the  date  of  election  iu  which  to  prepare  foi-  examination.  All  officers  failing  to 
appear  for  examination  when  ordered  to  do  so,  or  failing  to  pass  Sfud  examina- 
dou,  shall  have  their  commissions  det^lared  vacant  and  an  election  shall  be 
ordered  to  fill  the  same.  No  charge  shall  be  allowed  or  pay  received  for  any 
commission  issued  under  the  pi-ovisions  of  this  title.    ['96,  p.  288*. 

1441.  Who  may  hold  commission.  On  and  after  the  first  day  of 
July,  eighteen  hundred  and  ninety-eight,  no  person  except  the  officers  of  the  staff 
of  the  commander-in-chief  and  of  tlie  brigadier  general  shall  hold  any  commis- 
sioned office  in  the  national  guard,  who  is  not  a  male  citizen  of  the  United  States, 
over  twent3'-one  yeai-s  of  age  and  free  from  the  disqimlificatious  mentioned  in 
section  fourteen  hundrecl  and  twenty-four,  and  who  has  not  served  at  least  three 
years  in  the  national  guai-d  of  Utah  or  in  the  regular  or  volunteer  army  of  the 
I'uited  States  or  in  the  active  militia  or  national  guard  of  some  state  or  territory 
of  the  Union ;  provided,  that  no  person  above  the  age  of  forty-five  years  shall  be 
disqualified  on  account  of  his  age  from  holding  office  or  serving  in  any  organized 
comiHbny ;  and  provided  furti^r,  that  the  governor  may,  if  he  deems  it  advisable, 
in  organizing  new  companies  after  that  date,  commission  persons  as  officers  of 
BQch  companies,  who  have  not  served  three  years  in  military  service  as  aforesaid. 
['DC,  pp.  287-8*. 

Belatlve  rank.  Commissioned  officm  shall  take  rank  according 
to  the  date  of  their  relative  conunissions.  Officers  of  the  same  rank,  commis- 
xioned  on  the  same  day,  shall  determine  their  relative  rank  by  lot.  Ajiy  officei* 
re-elected  or  reappointed  shall  take  rank  accx)rding  to  the  date  of  his  original 
pommissiou.    ['96,  p.  288. 

1443.  Besignations.  The  resignation  of  officers  shall  be  addressed  to 
the  commander-in-chief  and  transmitted  to  the  adjutant  general  through  the 
regular  military  channels.  Commanding  officers  before  forwarding  resignations, 
shall  indorse  thereon  their  approval  or  disapproval  together  with  all  facts  bear- 
iug  upon  the  case.  An  offices*  tendering  his  resignation  shall  not  be  considered  as 
having  vacated  his  office  until  his  resignation  is  accepted.    ['96,  p.  289. 
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1444.  Discharge.  An  officer  may  be  dischai^ed  by  the  commander-in- 
chief  : 

1.  Upon  the  sentence  of  a  court  martial. 

2.  When  it  appears  to  the  Gommander-inH?hief  that  he  is  unable  or  unfit  to 
discharge  the  duties  of  his  office,  or  tiiat  he  has  been  convicted  of  an  infamoua 
crime. 

3.  When  he  has  removed  his  residence  out  of  the  bounds  of  his  commimd 

to  so  great  a  distance  that  it  is  inconvenient  to  perform  the  duties  of  his  office. 

4.  When  he  has  been  absent  from'  his  command  for  a  longer  period  than 
three  months  without  leave. 

5.  Upon  disbandment  of  the  organization  to  which  he  belongs. 

6.  Upon  tender  of  his  resignation.     ['96,  p.  289. 

1445.  Retired  list.  When  axi  officer  of  the  national  guard  in  good 
standing  has  served  five  years  as  a  commissioned  officer  he  shall,  if  he  make  appli- 
cation therefor  to  the  commander-in-chief,  be  retired  from  active  8er\'ice  and  placed 
upon  the  retired  list.  When  in  the  opinion  of  the  commander-in-chief  any 
officer  has  become  physically  incapable  of  performing  the  duties  of  his  office,  he 
shall  be  ordered  before  a  retiring  board  to  be  assembled  by  order  of  the  commander- 
in-chief.  When  such  a  board  finds  an  officer  incapacitated  for  active  service  it  shall 
report  its  findings  to  the  commander-in-chief,  and,  if  in  the  opinion  of  the  board 
the  incapacity  has  resulted  from  no  fault  of  the  officer  examined,  he  shall  be 
placed  upon  the  retired  list.    ['96,  p.  295. 

ENBOLLMBNT  AKD  ENLISTMENT. 

1446.  Company,  how  organized.  Companies  shall  be  organized  upon 
the  petition  of  a  number  of  persons  subject  to  military  duty  not  leas  than  the 
minimum  required  for  the  organization  proposed.  Such  petition  shall  be  made 
to  the  governor,  who,  if  he  deems  it  desirable  to  organize  the  company,  shall 
direct  the  adjutant  general  to  inspect  and  receive  into  the  service  of  the  state, 
such  petitioners  and  other  persons,  not  leas  than  the  minimum  required,  as  in 
his  judgment  are  proper  persons  to  enlist.  The  adjutant  general  shall  require 
the  persona  so  received  to  meet  at  a  time  appointed  to  elect  by  ballot  the  officers  to 
be  commissioned.  He  shall  require  a  muster  roll  of  the  organization  to  be  signed 
by  the  peraons  so  received,  wi^  a  certified  statement  showing  the  names  of  the 
officers  elected.  All  persons  so  received  into  the  service  shall  be  considered  to  be 
duly  enlisted.    ['96,  p.  287*. 

1 447.  Application  for  enlistment.  Application  for  enlistment  in  any 
oi^anized  company  of  the  national  guard  shall  be  made  at  a  regular  meeting  or 
assemblage  of  such  organization ;  and  the  name  of  such  applicant  shall  be  posted 
in  the  company  quarters  until  the  next  succeeding  r^ular  meeting,  at  whitdi  time 
such  applicant  may  be  balloted  for ;  and  if  acceptable  to  a  majority  of  the  mem> 
bers  present  at  the  time  of  the  ballot,  shall  be  enlisted  by  tiie  captain.  Signing 
the  enlistment  roll  shall  institute  a  legal  enlistment.    ['96,  p.  280*. 

1 448.  Enlistment.  Eveiy  person  mustered  into  the  national  guard  shall 
l>e  enlisted  for  a  term  of  three  years  to  begin  at  noon  on  the  day  of  enlistment. 
All  soldiers  except  non-commissioned  staff  officers  shall  be  mustered  in  as  privates. 
Captains  shall  act  as  recruiting  officers  for  their  organizations.  Every  person 
i-ecniited  shall  sign  an  enlistment  roll  as  follows: 

"  I,  ,  do  hereby  enlist  in  (company,  troop,  battery,  or  etc.,  as  the  case 

may  be),  of  the  national  guard  of  Utah,  for  the  term  of  three  years,  subject  to  all 
the  laws,  rules,  and  regulations  which  may  govern  the  same;  and  I  do  declare 
that  I  know  of  no  impediment  to  my  serving  honestly  and  fi&ithfully  as  a  soldier 
for  the  term  of  my  enlistment."    ['96,  pp.  279-80. 

1449.  Id.  Oath.  The  following  oath  shall  be  administered  to  all  officers 
and  enlisted  men  upon  accepting  office  or  entering  the  service : 
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'*  I,  ,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  alliance  to 

the  I'nited  States  of  America  and  to  the  state  of  Utah;  that  I  will  aerve  them 
honeetl^'  and  faithfully  against  all  their  enemies  and  oppressors  whatsoever,  and 
that  I  will  observe  and  obey  the  orders  of  the  president  of  the  United  States,  the 
governor  of  this  state,  and  tilie  orders  of  the  officets  appointed  over  me,  according  to 
the  rules  and  uncles  of  war  for  the  government  of  the  armies  of  the  United  States 
and  of  this  state. " 

The  above  oath  may  be  administered  by  any  commissioned  officer.  Upon 
the  back  of  every  commission  shall  be  printed  the  following  certificate,  which  shall 
be  signed  by  the  person  before  whom  such  officers  are  qualified : 

*  *  This  certifies  that  appeared  before  me  and  took  and  subscribed  the 

oath  required  by  the  laws  of  Utah  and  the  United  States  to  qualify  him  to  dis- 
charge the  duties  of  his  office. 

Dated  this  day  of  ,  189—."    ['96,  p.  280. 

1450.  Disbandment.  The  commander-in-chief  may  at  any  time,  for 
cause  deemed  to  be  sufficient  by  him,  disband  any  portion  of  the  national  guard. 

Oa.  Pol.  C.  i  1938. 

1461.  Non-commissioned  officers.  Commissioned  and  non-commis- 
ttioned  staff  officers,  the  leader  and  the  sei^eants  of  the  band  of  each  battalion 
and  r^ment,  and  non-commissioned  officers  of  each  company,  shall  be  appointed 
by  the  commanding  officer  of  the  respective  organizations,  and  each  non-commis- 
aoned  officer  shfdl  be  furnished  with  a  wairant  signed  by  the  commanding  officer 
sad  adjutant  of  the  regiment  or  separate  battalion  of  which  he  is  a  member. 
['96,  p.  289. 

1452.  Id.  Reduction  to  ranks.  Non-commissioned  officers  may  be 
reduced  to  the  ranks,  (1)  by  sentence  of  a  court  martial,  (2)  by  order  of  the 
adjutant  general,  for  good  and  sufficient  reasons,  upon  the  application  of  the  com- 
pany commander,  to  be  approved  by  the  commanding  officer  of  the  r^ment,  or 
separate  battalion,  and  by  the  brigadier  general.    ['96,  pp.  289-90. 

1453.  Discharge  of  enlisted  maa.  No  enlisted  man  shall  be  dis- 
charged before  the  expiration  of  his  term  of  service  except  for  the  following 

reasons: 

1.  For  removal  of  residence  from  the  state. 

2.  To  accept  promotion  by  commission. 

3.  For  physioftl  debility,  certified  by  a  medical  officer. 

4.  For  conviction  of  a  felony  in  a  civil  court. 

5.  By  two-thirds  vote  of  the  company  requesting  the  dischai^ge  of  a  soldio* 
fn*  hang  habitually  troublesome  or  of  such  a  character  as  to  degrade  the  com- 
pany. 

tt.    Upon  his  own  application,  approved  by  the  commanding  officers  of  his 

company,  regiment,  or  separate  battalion. 

7.  Upon  sentence  of  a  court  martial. 

8.  AVhenever,  in  the  opinion  of  the  oonumuider^in-(^ief,  the  interest  of  the 
service  would  thereby  be  promoted. 

Dishonorable  discharges  or  such  discharges  as  forbid  re-enlistment  shall  be 
ffxea  only  in  accordance  with  sentences  of  courts-martial.  Each  soldier  dis- 
cbuged  shall  be  furnished  with  a  certdficate  of  such  discharge  which  shall  clearly 
state  the  reason  therefor.    ['96,  p.  290. 

MI8CELL.ANH10US. 

1454.  Fay  of  militia  in  service.  The  military  torceB  of  this  state, 
vhen  in  the  actual  service  of  the  state,  in  time  of  war,  insurrection,  invasion,  or 
imminent  danger  thereof,  shall,  for  the  first  twenty  days  of  their  service  receive 
tlie  pay  provided  in  section  fourtem  hundred  and  fif^-six  of  this  title  and  ^lall 
thereafter  be  entitled  to  the  same  pay,  rations,  and  allowances  for  clothing  as  are 
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at  the  time  of  the  said  service  allowed  by  law  in  the  army  of  the  United  States. 
['96,  p.  281*. 

1455.  Id.  In  time  of  peckce.  No  officer,  non-commissioDed  officer, 
muaicifui,  or  private  shall  receive  any  compensation  from  the  state  during  time  of 
peace,  except  as  in  this  title  provided. 

1466.  Id.  When  at  an  encampment.  Wheninattendanoeatanencamp- 
ment  for  military  insta*action,  the  Utah  national  guard  shall  receive  the  following 
Gompensation  per  diem :  non-commissioned  officers,  musicians,  and  privates,  one 
dollar  and  fifty  cents ;  lieutenants,  two  dollars  and  fifty  cents ;  captains,  brigade, 
regimental,  and  battalion  stafE  officers,  and  field  officers,  three  dollars;  general 
officers,  four  dollars.  In  addition  thereto,  each  officer  and  enlisted  man  of  the 
Utah  nation^  guard  shall  be  entitled  to  one  ration  per  day  while  in  attendance 
at  said  encampment.  Transportation  to  commissioned  officers  and  transpor- 
tation and  subsistence  to  ^listed  men,  in  addition  to  the  pay  authorized  by  thlEi 
title  shall  be  furnished  for  attendance  upon  oourts-martial  and  boards  of  exam- 
ination, and  for  such  special  service  as  may  be  ordered  by  the  commander-in-chief. 
[96,  pp.  281-2*. 

1457.  Board  of  control.  The  commander-in-chief,  the  brigadier  genei-al, 
and  commandei-s  of  regiments,  separate  battalions,  and  the  signal  corps,  or  a 
majority  of  them,  shall  constitute  a  board  of  control  whose  dut>y  it  shall  be  to 
decide  upon  all  points  connected  with  the  nationtd  gmurd  of  Utah,  not  settled  by 
this  title  nor  left  to  the  decision  of  the  commander-in-chief  by  this  title.  ['06, 
p.  290*. 

1458.  U.  S.  regulations  and  articles  applicable.  The  rules  and 
r^ulations  of  the  army  of  the  United  States,  and  of  the  artides  of  war  thereof, 
so  far  as  the  same  may  be  applicable  and  not  inconsistent  with  the  laws  of  this 
state  and  the  rules  and  regulations  prescribed  by  the  commandm'-in-chief,  con- 
stitute the  rules,  regulations,  and  articles  for  the  government  of  the  national  guard 
and  of  the  enrolled  militia  when  called  into  the  service  of  the  state.    ['96,  p.  291*. 

CrI.  Pol.  C.  S  1889*.  rcgotatiung  as  nearly  as  possible,  Con.  art.  15. 

OrgRnizatioii,  equipment,  et«.,  to  conform  to  U.  8.      see.  2.    IT.  S.  regulations  for  drill  purpo8c«<.  §  14tfr. 

1459.  Commander-in-chief  may  prescribe  regulations.  The  com- 
mander-in-chief is  authorized  and  has  power  to  establish  and  prescribe  such  i-iiles 
and  r^ulations,  forms,  and  precedents,  not  inconsistent  with  the  provisions  of 
law,  as  he  may  deem  proper  for  tiie  use,  government,  and  instruction  of  the 
national  guard,  and  to  carry  into  full  effect  the  provisions  of  law  relative  thereto. 
Such  rules,  r^ulations,  forms,  and  precedents  shall,  from  time  to  time,  be  re\ised, 
as  may  be  deemed  necessary,  and  diall  be  promulgated  in  orders,  and  compiled 
in  su(^  form  as  may  be  deemed  advisable  for  the  information  of  the  national 
guard.    ['96,  p.  291*. 

Cal.  Po!.  C.  §  1911. 

1460.  By-laws.  Begimeutal,  battalion,  and  company  rules  of  govern- 
ment, and  by-laws  regularly  adopted  by  a  majority  of  the  elected  officers  of  Huch 
re^ments  and  battalions,  or  members  of  companies,  and  approved  by  the  com- 
mander-in-chief, may  be  adopted  and  enforced  in  such  r^;iments,  battalions,  and 
companies,  if  they  ai'e  not  in  conflict  with  the  laws  and  r^ulations  of  this  state. 
['9(i,  pp.  280-1*. 

Cal.  Pol.  C.  g  1934. 

1461.  Powers  of  commanding  officer.  The  commanding  officer  of 
any  titMps  under  arms  may  cause  them  to  p^orm  any  military  duty  he  shall 
require  and  also  put  under  guard  any  officer,  non-commissioned  office,  musician. 

or  private  who  shall  disobey  the  orders  of  his  superior  officer.    ['96,  p.  292. 

1462.  Id.  Trespassers.  Disorderly  conduct.  The  commanding 
officer  of  any  parade,  review,  or  drill,  and  the  officer  of  any  rendezvous,  may 
cause  the  ground  selected  for  that  purpose  to  be  marked  or  designated  in  such 
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manner  as  not  to  obstruct  the  passage  of  travelers  on  any  public  highway ;  and 
if  any  person,  during  the  occupation  of  such  ground  for  such  military  purpose, 
enter  upon  such  groond  without  the  permission  of  the  officer  commanding  or  in 
charge,  he  may  pat  and  kept  under  guard  by  the  order  of  such  commander 
ontil  l^ie  rising  of  the  sun  of  the  next  succeeding  day.  He  may  prohibit  and 
prevent  the  Bftle  or  use  of  all  ^irituooB  liquors,  wine,  ale,  or  beer,  the  holding  of 
buckster  or  auction  sales,  and  all  gambling,  within  the  limits  of  such  encamp- 
ment or  within  such  limits  not  exceeding  one-half  mile  therefrom  as  he  may 
prescribe ;  and  he  may  abate  as  a  nuisance  fuiy  such  traffic  within  the  prescribed 
limits. 

OU.  Pol.  C.  2  19Q3. 

1463.  Interference  with  militia.  Penalty. .  Every  person  who  inter- 
rapts,  molests,  or  insults,  by  abusive  words  or  behavior,  any  officer  or  private  while 
in  the  performance  of  his  duty ;  or  who  attempts,  by  means  of  any  threat  or  violence, 
to  deter  or  prevent  any  officer  or  soldier  from  performing  any  lawful  duty,  or 
who  knowingly  resists,  by  the  use  of  force  or  violence  such  member  in  the  per- 
fonnanoe  of  his  duty,  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars 
and  imprisonment  in  the  oonnty  jail  not  exceeding  one  year.    [C.  L.  §  4397*. 

1464.  Id.  Arrest.  If  any  person  interrupts,  molests,  or  insults,  by  abusive 
words  or  behavior,  any  officer  or  private  while  in  the  performance  of  his  military 
duty,  he  must  be  immediately  put  under  guard  and  turned  over  to  the  civil 
authorities  for  punishment,  or  kept,  at  the  discretion  of  the  commanding  officer 
of  the  forces  engaged  in  the  performance  of  such  duty,  until  the  rising  of  the 
son  of  the  day  succeeding  tiiat  on  which  the  offense  was  committed. 

CbI.  Pol.  C.  ?  1931. 

1465.  Military  districts.  Assembly  of  troops  therein.  The  com- 
mander-in-chief may  divide  the  state  into  three  or  four  military  districts,  and 
may  thereaftw  require  that  companies,  for  a  period  not  exceeding  eight  days  each 
year,  ass^ble  in  their  several  dtstricts  for  field  and  camp  duty  and  instruction. 
The  gOTonor  shall  designate  the  place  in  each  district  where  said  troops  shall 
assemble.    ['96,  p.  291*. 

1466.  Drills,  absence  f^om.  Each  company  shfm  assemble  for  drill  at 
least  twice  in  each  calendar  month.  Any  officer,  non-commissioned  officer,  or 
private,  absenting  himself  from  drill  without  a  reasonable  excuse,  shall  receive 
such  punishment  as  a  court  martial  may  legally  impose ;  provided,  ijiat  companies 
located  ontaide  of  cities  of  l^e  first  and  of  the  second  class  may  assemble  at  such 
times  and  places  as  company  conunandws  may  designate,  approved  by  their 
mperior  officers ;  and  prwided  Jurtker,  that  such  companies  shall  drill  at  least 
six  days  and  not  to  exceed  twelve  days  in  each  year,    {'^^i  P-  290*. 

1467.  U.  S.  drill  regulations  govern.  The  United  States  drill  regu- 
lations shall  be  exclusively  used  for  drill  purposes.    ['96,  p.  291*. 

U«  of  IT.  8.  regnlatioiis,  g  1458. 

1468.  Senior  officer,  not  staff,  shall  command.  The  command  of 
any  military  force  when  on  parade,  or  called  into  swvice  under  the  provisions 
of  this  title,  shall  devolve  upon  the  senior  officer,  not  staflf,  of  such  force  present. 
[*96,  p.  288*. 

1469.  Who  are  mounted  officers.  The  following  officers  and  soldiers, 
and  none  others,  axe  entitled  to  be  mounted:  general  officers  and  staff,  and  the 
signal  corps,  officers  of  cavidry  and  artillery,  commissioned  field  and  staff  of 
infantry  regiments,  every  enlisted  man  of  cavalry,  the  sergeants,  caisson  corporals 
and  buglers  of  light  artillery.    ['96,  p.  289*. 

1470.  Military  company  leaving  state.  "No  military  company  unless 
c^ed  into  the  service  of  the  United  States  shall  leave  the  state  witii  arms  and 
equipments  without  the  consent  of  the  commander-in-chief  and  any  company  so 
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offending  in  thie  particular  may  be  disbanded  by  the  commander-in-chief.  ['96, 


1471.  Colors.  Each  r^ment  or  separate  battalion  shall  have  two  colors, 
the  national  colors,  and  the  regimental  colore,  the  latter  to  be  blae  with  the  arms 

of  the  state  embroidered  in  white  silk  on  the  center,  having  underneath  a  red 
scroll  with  the  number  and  name  of  the  r^ment,  a  yellow  Mnge  and  cord  and 
tassels  of  blue  and  white  silk  intermixed.  The  hospital  and  ambulance  flags 
and  the  flags  for  markers  and  general  guides  shall  be  similar  to  those  used  by  the 
tfnited  States  army.    ['96,  pp.  294-5*. 

1472.  Uniform,  amiB,  and  equipment.  The  aniform,  arms,  and  equip- 
ments of  the  national  guard  shall  be  identical  with  those  of  the  regular  army  of 

the  United  States,  excepting  that  the  coat  of  arms  of  the  state  shall  be  subetitated 
for  the  eagle  as  in  the  regulation  United  States  button.    Uniforms  and  equip- 
ments issued  by  the  state  for  militia  purposes,  shall  not  be  sold  or  used  for  otho' 
purposes,  and  shall  be  exempt  from  all  dvil  process.    ['96,  p.  292. 
Eqaipment,  etc.,  to  conform  to  17.  S.  regulations  as  &r  u  possible,  Con.  art.  16,  see.  2. 

1473.  Privilege  from  arrest  The  members  of  the  national  guard  shall 
in  all  cases,  except  treason,  felony,  or  breach  of  the  pea<%,  be  privil^ed  from 
arrest  during  their  attendance  at  drills,  parades,  encampments,  and  the  eledaon 
of  officers,  and  in  going  to  and  returning  from  the  same.     ['96,  p.  292*. 

1474.  Exempt  from  poll  tax.  Every  officer,  non-commissioned  officer, 
musician,  and  private  of  the  national  guard  of  Utah  E^all  be  exempt  from  head 
or  poll  tax  of  every  description  for  the  year  during  any  part  of  which  he  shall 
hold  a  commission  as  officer  or  be  enrolled  as  an  enlisted  man  in  the  nati<Hial 


Exemption  from  poll  tax,  §  1750. 

1475.  Militiaman  injured  on  duty.  If  any  officer  or  enlisted  man  is 
wounded,  or  otherwise  disabled,  or  is  killed,  or  dies  of  wounds  or  other  injury 
received  while  doing  duty  in  active  sra^ce  of  the  state,  he,  his  widow,  or  chil- 
dren shall  receive  from  the  state  such  just  and  reasonable  relief  as  the  legislature 
may  provide.    ['96,  p.  282. 

1476.  State  auditor  to  draw  warrants.  The  state  auditor  is  hereby 
authorized  and  required  to  draw  warrants  on  the  state  treasurer  for  the  purposes 
and  amounts  specified  in  this  title  on  the  presentation  to  him  of  itemized  bills  and 
estimates,  verified  by  affidavit  of  the  claimants,  approved  by  the  adjutant  gener^, 
and  audited  by  the  state  board  of  examiners,  providing  such  per  diem  shall  not 
exceed  the  amount  appropriated  by  the  legislature. 

1477.  Convicts  may  manufacture  clothing,  etc.  The  board  of  cor^ 
rections  is  authorized  to  employ  such  number  of  convicte  as  it  may  deem  proper 
in  the  manufacture  of  clothing  and  equipage  for  the  national  guard. 

Liinitetion  on  convict  labor.  Con.  art.  16,  seo.  3. 

1478.  Duty  of  county  attorney.  It  is  hereby  made  the  duty  of  the 

county  prosecuting  attorney  of  each  county  of  the  state  wherein  any  of  the  offenses 
punishable  by  fine  or  imprisonment  mentioned  in  this  title  have  been  committed, 
or  wherein  the  accused  has  been  arrested,  to  prosecute  such  accused  person  at  the 
expense  of  the  state.    ['96,  p.  294. 


1479.  Arsenal.  Issue  of  arms,  etc.  Bond.  The  governor  is  heret^ 
authorized  to  provide  an  arsenal  at  the  capital  for  the  storage  of  arms  and  mili- 
tary supplies.  'So  arms  or  supplies  shall  be  issued  to  the  national  guard,  except 
upon  requisition  of  the  officer  requiring  the  same.  A  good  and  sufficient  bond, 
in  such  form  as  the  governor  or  adjutant  genenJ  may  prescribe,  witii  sureties  to 
be  approved  by  the  adjutant  gene^^,  shall  be  executed  by  the  officer  to  whom 
the  issue  is  made.    ['96,  p.  293*. 


p.  294. 


guard  of  Utah.    ['96,  p. 
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1480.  nnlawfally  disposing  of  military  property.  Penalty. 
Anns,  ordnance  stores,  quartermaster's  stores,  camp  equipage,  and  other  military 
pr^rty,  whether  the  property  of  the  United  States  or  of  this  state,  for  the  pur- 
poeee  of  this  section,  shall  he  deemed  the  property  of  the  state,  and  shall  be  used 
only  in  the  dischai^  of  military  duties.  Any  member  of  the  national  guard  who 
dull  embezzle,  misapply,  dispose  of,  secrete,  remove,  or  retain  in  his  possession 
without  authority,  or  who  shall  wilfully  injure  or  destroy  any  such  property,  or 
shall  fail  to  produce  the  same  or  its  equivalent  when  so  ordered,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  subject  to  trial  by  court-martial  or  by  a  justice  of 
t-he  peace  in  any  county  where  the  accused  may  be  found ;  and  on  conviction 
tJiereof,  shall  be  fined  in  a  sum  double  the  value  of  the  property  involved,  together 
with  the  cost  of  prosecution,  and  in  default  of  payment  thereof,  shall  be  impris- 
oned not  less  than  one  or  more  than  three  months  in  the  jail  of  the  county 
wh^  the  offense  was  committed  or  where  the  court  is  held.  Any  person  not  a 
member  of  the  national  guard  who  shall  knowingly  and  wilfully  receive,  in  pawn 
or  in  pledge,  or  who  shall  purchase  or  otherwise  acquire,  or  who  shall  have  in  his 
poasesmon  and  refuse,  upon  proper  demand,  to  deliver  any  gucli  property,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  by  any  civil  court  of 
competent  jurisdiction,  EihaU  be  fined  or  imprisoned  as  hereinb^ore  provided  in 
die  case  of  a  member  of  the  national  guard.  No  exemptions  shall  be  allowed  on 
executifm  issued  for  the  collection  of  such  fines.  So  much  of  the  money  assessed 
as  the  value  of  such  property  in  either  of  the  cases  aforesaid  shall  be  paid  to  the 
adjutant  general  to  enable  him  to  replace  by  purchase  the  articles  of  property 
iBTolved  in  the  prosecution,  and  the  remainder  shall  be  paid  into  the  treasury  of 
the  state,  and  be  placed  to  the  credit  of  the  milituy  fund.    ['96,  pp.  293-4*. 


1481.  Enumeration.  The  military  courts  of  this  state  shall  be:  one, 
courts  of  inquiry;  two,  general  courts-martial;  and,  three,  garrison  courts- 
martial. 

1482.  Procedure  and  jurisdiction.  The  procedure  and  jurisdiction  of 
mihtary  courts  shall  conform  to  the  rules,  regulations,  and  articles  for  the  gov- 
ernment and  discipline  of  the  army  of  the  United  States,  except  as  otherwise 
provided  in  this  title  or  in  such  regulations  as  may  be  promulgated  under  the 
aathority  thereof.  Greneral  and  garrison  comrts-martial,  in  time  of  peace,  may 
impose  one  or  more  of  the  following  punishments:  reprimand,  reduction  to  the 
ranks,  forfeiture  of  pay  and  allowances  in  whole  or  in  part;  and  fines  permitted 

law,  regulations,  or  by  regimental,  battalion,  or  company  by-laws.  Genend 
courts-marnal  may  also  sentence  to  dishonorable  dischai^  or  dismissal.  Garri- 
8on  oourte-martiai  may,  in  addition,  impose  a  fine  not  exceeding  twenty-five 
dollars;  and  general  courts-martial,'  a  fine  not  exceeding  fifty  dollars.  ['96,  pp. 
284r-5*. 

Tte  jndnneiils  or  coarto-martial  when  acting     the  jorisdictioa  of  tho  other.    Ex  parte  Bright, 
witUa  thnr  Jailsdictlon  are  Mvalict  as  those  of     1  U.  146. 
the  tMl  coortai;  neither  can  ovemile  nor  oamnie 

1483.  Sessions.  Proceedings.  Sentences.  Appeals.  Sessions  of 
military  courts  may  be  held  at  any  convenient  time  and  place  within  the  discre- 
tion of  the  officer  or  officers  constituting  the  same.  The  proceedings  of  courts- 
martial  shall  be  held  with  open  doors,  and  the  accused  shall  have  the  right  to 
defend  himself  by  counsel ;  the  examination  of  witnesses  fuid  the  wguments  shall 
be  .either  oral  or  in  writing  as  ttie  court  may  determine.  The  proceedings  and 
aentencee  of  such  courts  shall,  from  time  to  time  as  may  be  convenient  for  the 
prompt  disposition  of  its  business,  be  delivered  to  the  officer  ordering  the  court, 
or  his  successor  in  command,  who  shall  approve  or  disapprove  the  same  within 
fifteen  days  thereafter,  and  shall  notify  the  delinquent  of  his  approval  or  disap- 
proval thereof,  and  from  the  sentence  of  any  such  court  imposing  a  fine  or  penalty 
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for  any  delinquency,  the  person  tried  may  appeal  within  ten  days  after  the  notifi- 
catiOD  of  the  fine  or  penalty,  to  the  officer  oiniering  the  court,  or  to  his  saocesBor 
in  command,  who  may  remit  or  mitigate  such  penalty  or  fine. 

1484.  Oourts  of  inquiiy.  Courts  of  inquiry,  consisting  of  from  one  to 
three  officers,  may  be  ordei«d  by  the  commander-in-chief  or  by  the  brigadier 
general. 

1486.  General  courts-martial.  G^eneral  courts-martial  shall  be  ordered 
by  the  commander-in-chief,  and  shall  consist  of  from  three  to  five  officers. 

1486.  Gtarrison  courts-martial.   Garrison  conrts-martial  for  the  trial 

of  non-commissioned  officers  and  privates,  shall  consist  of  from  one  to  three 
officers.  The  commanding  officer  of  a  regiment,  of  a  battalion  not  part  of  a  regi- 
ment, or  of  a  separate  command  or  independent  camp,  may  appoint  a  garrison 
court,  or  more  than  one,  having  jurisdiction  over  such  part  of  his  command  as  be 
may  deEdgnate.  The  brigade  commander  may  appoint  garrison  courts  within  each 
companies  as  are  under  his  direct  command.  A.  garrison  court  shall  sit  dnring 
the  pleasure  of  the  officer  conyening  it.  It  shall  be  the  duty  of  the  commanding 
office  of  every  company,  battalion,  or  regiment  to  make  return  to  the  garrison 
court,  having  jurisdiction,  of  all  delinqnrate  tiierein ;  whereupon  such  delkiquentB 
must  be  forthwith  summoned  to  appear  before  the  court  at  a  time  and  place 
specified  in  the  summons.  The  summons  may  be  served  by  smy  person  designated 
by  the  president  of  the  court. 

1487.  How  fines  iu*e  collected.  For  the  purpose  of  collecting  finw 
imposed  by  courfes-martiid,  the  president  of  the  court  shall,  within  twen^  days 
a>f ter  the  proceedings  of  the  court  have  been  approved,  make  a  list  of  all  flie  pcavons 
fined,  describing  l^em  distinctly  uid  showing  the  sunM  imposed  upon  each 
person,  and  not  paid.  He  shall  then  draw  his  official  warrant  directed  to  the 
sheriff  of  the  county,  or  constable  of  the  precinct,  commanding  him  to  levy  snch 

'  fines,  together  with  the  costs,  out  of  the  goods  and  chattels  of  the  delinquent, 
sale  thereof  to  be  made  as  provided  by  law.  No  property  shall  be  exempt  from 
the  payment  of  such  fines  and  penalties.  In  default  of  snfficient  goods  and 
chattels  to  satisfy  the  same,  such  sheriff  or  constable  shall  take  the  body  of  such 
d^inquent  and  confine  him  in  the  comity  jail,  and  the  jailer  sluill  keep 
such  delinquent  closdy  confined  without  bail,  for  two  days  for  any  fine  or  pen^l^r 
not  exceeding  five  dollars,  and  one  additional  day  for  each  dollar  above  tiiat 
sum,  unless  such  fine  with  the  costs  is  sooner  paid;  bat  no  such  imprisonment 
shall  extend  beyond  ten  days,  and  the  officer  ordering  the  court  may  remit  snch 
fines  and  penalties.  AU  fijies  shall  be  paid  over  to  the  captain  or  treasurer  of 
the  company  to  which  the  delinquent  belongs  for  the  militfuy  fund  of  the  com- 
pany; or,  if  he  belong  to  the  staff,  to  the  state  treasurer  for  the  credit  of  tiie 
milituy  fund. 

N.  Dak.  (1896)  i  1406. 

1488.  Witaiesses.  The  president  of  every  military  court  may  issue 
subpcenas  for  witnesses  for  the  prosecution  or  defense ;  and  shall  have  the  power 
to  administer  the  usual  oath  to  witnesses  and  the  same  power  to  compel  attending 
witn^ses  to  be  sworn  and  testify,  and  to  preserve  order,  as  courts  of  common 
law  jurisdiction;  and  all  sheriffs,  jailers,  and  constables  are  hereby  required  to 
execute  any  precept  or  process  issued  by  such  president  of  the  court  for  that 
purpose.     ['96,  p.  285. 

1489.  Id.  Contempt.  Penalty.  Every  witness  not  appearing  in 
obedience  to  such  subpcena  when  duly  served  and  not  having  a  sufficient  and 
reasonable  excuse,  shall  forfeit  to  the  state  a  sum  not  less  than  ten  nor  more  than 
fifty  dollars  for  each  default,  and  the  president  of  such  court  shall  from  time 
to  time  report  to  the  county  attorney  the  names  of  sut^  delinquent  witneeses, 
together  with  the  names  and  places  of  residence  of  the  persons  aea'ving  audi 
subpoena,  the  bettor  to  enable  him  to  prosecute  them  for  such  forfdture.  ['96. 
p.  285. 
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1400.  Oonflnement  of  military  prisoners.  The  keepers  of  aU  ooimty 
jails  ate  required  to  receive  and  confine  all  military  aSendere  when  delivered  by 
any  sheriff  or  constalde  in  conformity  with  this  title.    ['96,  p.  284*. 

RIOTS  AND  msuBBaonoNS. 

1401.  Galling  out  national  guard  by  comznander-in-Kihief.  The 
eommander-in-chief  shall  have  power  in  case  of  insurrection,  invasion,  or  breaches 
of  the  peace,  or  imminent  danger  thereof,  to  order  into  the  active  service  of  the 

8tate  any  or  all  of  the  national  guard  of  the  state  th^t  he        ^e^pu  (IftcSfceary,     \  . ,  > 
and  no  member  thereof,  who  shall  be  ordered  out  by  proper  authority      such    '  *  ■  -  ' 
doty  shall  be  held  answerable  by  any  coiuii,  nor  liable  to  civil  prosecution,  for  any 
acta  done     him  in  the  discharge  of  his  lawful  military  duty  on  such  occasion. 

N.  Y.  H.  C.  }  160.  ohieffcain  who  procWmB  it ;  the  latter  ia  as  dearly 

When  governor  may  call  oat  militia,  Con.  art.  7,  defined  as  isany  system  of  statate,  common,  or  civil  „Afk\V  (vvJ  \M 

«t4.  law.   The  former  may  apply  both  to  Boldiers  and  »*'-•  .WW 

3UttialandmiUtuylawaTenottheHme.  The  citisena ;  the  latter  aroliea  only  to  the  army.   Ex  V 

ftmer  dopenda  largelynpon  the  discretion  of  the  parte  Bright,  1  U.  146.  Uj^    \^      I I 

1492.  Id.  By  sherifb  and  mayors.  In  case  of  any  breach  of  the  peace,  «^  V  ^\ 
tomolt,  riot,  or  resistance  to  process  of  this  state,  or  imminent  danger  thereof^ 
any  sheriff  of  any  county,  or  the  mayor  of  any  city,  may  call  for  aid  upon  the 
oHimianding  officer  of  tiie  national  guard  stationed  therein  or  adjacent  thereto. 
The  commanding  officer  upon  whom  t£e  call  is  made  shall  order  out,  in  fdd  of  tiie 
civil  authorities,  the  military  force  or  any  part  thereof  under  his  command,  and 
shall  immediately  report  what  he  has  done,  and  all  circumstanceB  of  the  case,  to 
the  eommander-in-chief. 

X.  Y.  M.  C.  i  102. 

1403.  Call^ig  out  militia  in  case  of  war,  etc.  In  case  of  war, 
insurrection,  invasion,  or  imminent  danger  thereof,  or  any  forcible  obstruction  to 
the  execution  of  the  laws,  or  reasonable  apprehension  thereof,  the  governor,  if  he 
deems  the  oi^nized  national  guard  insufficient  to  defend  the  state  or  to  aid  the     \\*V^  aiiv^ 
ci\-il  authorities  to  enforce  the  laws,  may,  in  his  discretion,  either  call  for  volun-       »  *  « 
teer  recruits  to  temporarily  fill  companies  of  the  national  guard  to  the  maximum  \  ^  ^ 
strength,  or  authorize  the  temporary  organization  of  volimteer  companies;  or  he 
vuky  draft  as  many  of  the  enrolled  militia,  as  he  may  deem  expedient,  under 
regulations  to  be  promulgated  by  him ;  such  temporary  troops  shall  be  discharged 
when  directed  by  the  commander-in-<:iiief ,  or  as  soon  as  the  emergency  for  which 

were  required  has  passed,  and,  while  in  such  service,  they  shall  be  subject 
to  the  same  discipline  and  penalties,  and  receive  the  same  pay  as  the  regular 
national  guard. 
N.  V.  H.  C.  i  163. 

1404.  Failure  to  appear  when  called  out.  Penalty.  Every  member 
of  the  enrolled  militia  ordered  out,  or  who  volunteers,  or  is  drafted  under  the 
{ffoviuons  of  this  title,  who  does  not  api>ear  at  the  time  fuid  place  designated,  or 
who  does  not  produce  from  a  physician  in  good  standing  a  sworn  certificate  of 
physical  disability  to  so  appear,  or  who  does  not  produce  an  able-bodied  and 
acceptable  substitute  at  such  time  and  place,  and  every  member  of  the  national 
guard  who  shall  wilfully  fail  to  respond  to  a  call  from  the  commander-in-chief, 
f4udl  be  taken  to  be  a  deserter,  and  shall  be  dealt  with  as  prescribed  in  the  articles 
of  war  of  the  United  States. 

N.  T.  M.  C.  3  IM. 
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TITLE  42. 

MINES  AND  MINING. 


MINING  CLAIMS. 

1495.  Area  of  mining  claim.  End  Unes  parallel.  A  mining  claim, 
whether  located  1^  one  or  more  pM:^ns,  may  equal,  but  shall  not  exceed, 
fifteen  hundred  feet  in  length  along  the  vein  or  lode ;  bnt  no  location  of  a  mining 
claim  Bhall  be  made  antil  the  discovery  of  the  vein  or  lode  within  the  limits  of 
the  claim  located.    Any  lode  mining  claim  may  extend  three  hundred  feet  on 

J^f7 ^»  each  side  of  the  middle  of  the  vein  at  the  surface,  except  where  adverse  rights 
render  a  lesser  width  necessary.  The  «aA  lines  of  each  claim  must  be  pwalleL 
['97,  p.  57. 

Miner'Blieti.gg  1381,1832.  Sale  of  ore  on  enforce-  Rovomment  title  to  the  surface  and  any  veins 
ment  of  lewor's  lien,  g  1414.  beneath  it  not  otherwise  granted,  and  its  imanee 

Mining  claims  are  real  property  and  pass  by  deed.  presumes  a  compliance  with  the  mining  law.  Kshu 
Hontc  V.  Gisbom,  1  U.  173.    A  patent  passes  the     v.  Telegraph  Mining  Co.,  2  U.  174. 

1496.  Discovery  monument.  Posting  notice  of  location.  Oon- 
tents.  The  locator,  at  the  time  of  making  the  discovery  of  such  vein  or  lode, 
most  erect  a  monument  at  the  place  of  discovery,  and  must  post  thereon  his 
notice  of  location,  which  notice  shall  contain : 

1.  The  name  of  the  lode  or  daim. 

2.  The  name  of  the  locator  or  locators. 

3.  The  date  of  the  location. 
jr^j^               4.    If  a  lode  claim,  the  number  of  linear  feet  claimed  in  length  along  the 
fiffj          course  of  the  vein  each  way  from  the  point  of  discovery,  with  the  width  on  each 

side  of  the  center  of  the  vein,  and  the  general  course  of  the  vein  or  lode,  as  neAr 
as  may  be,  and  such  a  description  of  the  claim,  located  by  reference  to  some  nat- 
ural object  or  permanent,  monument,  as  will  identify  the  claim. 

5.  !U  a  placer  or  millsite  claim,  the  numb^  of  acres  or  superfldal  feet 
claimed,  luid  such  a  description  of  the  claim  or  millfflte  located  by  reference  to 
some  natural  object  or  permanent  monument  as  will  idCTtify  the  claim  or  mill- 
site.    ['97,  p.  57. 

Title.  A  party  claiming  mining  gronnd,  notactu-  eete  which  the  grantees  take  under  the  patent,  a 
ally  possefiBed  and  worked,  and  beyond  the  pouetiio  court  of  equity  will  direct  that  the  grantew  take 
PmJ«,  munt  show  his  right  thereto  by  constructive  thereunder  such  interests  only  as  the^  actnally 
possession,  and  he  can  show  such  constructive  poe-  claimed  and  owned  at  the  time  of  theapplieation  for 
session  only  by  physical  work  or  monuments,  or  by  patent.  Kimball  v.  Hclntyre,  3  U.  77;  1  P.  107.  A 
the  local  mining  laws  and  rules,  and  compliance  patent  from  theUmtedBti^esforminerallandamay 
therewith.  RolwrtB  v.  Wilsoil,  1  U.  S92.  Mining  be  avoided  in  equity  for  mistake,  or  frand  ^nd  mis- 
patents  bailed  upon  locations  made  under  the  act  of  representation  praicticed  upon  the  govemmeot 
1866  grant  title  to  the  gronnd  mentioned  therein,  Parley's  Park  Mining  Co.  v.  Kerr,  3  U.  83S;  8  P. 
subject  to  the  right  of  other  locators  to  follow  any  709.  Affirmed  130  U.  6.  Sg6.  A  patent  fin-amio- 
other  vein  or  lode  held  under  locationa  made  prior  ing  cldm  allowing  a  width  of  600  feet  b  valid 
to  the  act  of  May  10,  1672.  Blake  v.  Bntte  Min-  under  the  act  of  confcrcm  of  18?J,  where  it  is 
ing  Co.,  2  U.  54.  The  terms  "  lode  "  and  "  vein  "  doubtful  nndttr  the  evidence  whether  the  mining 
as  used  in  the  acta  of  congress  in  reference  to  the  laws  of  the  district  preecribed  a  lesser  width.  Id. 
location  of  mintng  claims,  are  such  "lodeB"and  The  dedrion  of  the  land  department  of  the  Uaited 
*'  veins"  as  are  so  called  by  miners.  Harrington  v.  States  that  land  is  non-mineral,  or  is  oocn^ed,  vi 
Chambers.  3  IT.  M;  1  P.  3S2.  Affirmed  111  IT.  S.  350.  conclusive  on  the  courts  when  the  patent  inaed  in 
A  patent  from  the  United  States  is  the  highest  evi-  pnTsaance  of  such  decision  is  collaterally  attacked, 
dence  of  title,  and  ordinarily  it  cannot  be  varied,  Ferry  v.  Street,  4  U.  621;  11  P.  571.  Discovery  and 
contradicted,  or  controlled  by  evidence  dehorB  the  appropriation  are  the  sources  of  title  to  mining 
patent;  but  after  the  United  States  has  parted  with  claims,  and  development  by  working  is  the  oon- 
itfl  title  and  the  individual  has  become  vested  with  dition  of  continued  possession.  O'Reilly  v.  Can^ 
it,  the  equities  subject  to  which  he  holds  it  may     bell,  116  U.  S.  418. 

be  enforced;  therefore,  where  a  mineral  patent  is  Loontkm  aad  tiiOitB  tliM«\mder.  Congrenha* 
obtained  which  fitila  to  state  the  req>ective  inter-     given  the  local  laws  and  coatMns  of  mbun  the 
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force  and  eflMi  of  laws,  no  for  ftfl  they  are  not  in 
conflict  with  any  luperioT  law.  Mi-Cormick  v. 
Vtrofs,  2  U.  355.  One  who  makes  a  location  of  » 
mininx  claim  according  to  law  obtains  a  vested 
rifhl  tosach  property.  Blako  v.  Butte  MiningC'o., 
'2  V.  54.  The  occupant  of  mining  ground  on  th« 
fnTprnment  domain  will  be  protected  in  hia  rights 
when  there  haa  been  a  substantial  compliance  with 
the  law.  Eilers  v.  Boatman,  3  U.  150;  P.  66. 
Affirmed  111  U.  S.  356. 

Valid  location  of  a  mining  claim  may  be  nuule 
wbenercr  the  prospector  has  discovered  such  indi- 
cations of  mineral  that  he  is  willing  to  wend  his 
ttme  and  mon^  in  following  them,  in  the  ezpec- 
ution  of  finding  ore.  Harringt'on  v.  Chambers,  3 
U.  M;  1  P.  see.    Affirmed  111  U.  8.  350. 

A  notice  of  location  should  contain  a  dcscriptiun 
of  the  premises  located,  and  the  same  should  be 
marked  upon  the groond.  Kahn  v.  Telegraph  Min- 
ing Co.,  2  U.  174.  Sec.  232*  B.  S.  U.  8.  merely 
requires  that  locations  shall  be  distinctly  marked, 
so  that  their  boundaricR  can  he  readily  traced. 
Victoria  Mining  Co.  v.  Haws,  7  U.  515;  27  1'.  «»■>. 
Affirmed  160  U.  S.  303.  Trees  blazed  and  itquared, 
Tork  monuments,  and  the  prospect  hole  are  penna- 
nent  olgects,  within  the  meaning  of  oec.  2324  R.  K. 
I'.  S.,  requiring  the  notice  of  the  location  of  a 
mining  claim  to  describe  the  same  by  reference  to 
wme  natural  or  permanent  monument.  Hanson 
V.  Fletcher,  10  U.  266;  37  P.  480.  Tlic  fact  that  the 
description  in  a  notice  of  location  calls  for  stakos, 
when  in  &etthe  monuments  are  trees  cut  off  about 
three  feet  from  the  ground,  and  biased  and  squared, 
» immaterial.  Id.  A  mining  claim  marked  by  a 
diacuvery  monument  on  which  is  placed  the  notice 
of  location,  and  by  a  stake  at  each  of  the  three 
comers  of  the  claim,  and  a  monument  at  the  center 
of  each  end  line,  leaving  one  comer  of  the  claim 
anmarked,  is  sufficiently  marked  nnder  sec  23^ 
E.  S.  U.  S.  Wamock  v.  De  Witt,  11  U.  324;  40  P. 
'30B.  The  location  notice  of  a  claim  describing  it 
u  being  "fifteen  hundred  feet  in  length  on  this 
ledge  •  •  •  and  three  hundred  feet  on  each 
nde  of  the  centre  of  location,"  and  as  running 
taet  three  hundred  feet  and  west  twelve  hundred 
feet  "from  monument,"  the  ledge  boing  "  situated 
op  near  the  head  of  the  right  hand  fork  of  what 
it  known  as  Tie  Canyon,  about  five  miles  from"  a 
tertiin  railroad;  htM,  insnflldent  under  sec.  2324 
B.  S.  U.  S.,  which  requires  such  a  description  of 
the  oUm  as  by  referenoe  to  some  nataral  ol^ject  or 
permanent  monument  will  identify  it.  Darger  v.  Lc- 
Siear,  8  U.  160;  30  P.  363.  Id.,  9  U.  192;  33  P.  701 . 
A  locator  of  a  mining  claim,  in  marking  his  claim 
<m  the  ground  so  that  ita  boundaries  can  be  readily 
traced,  is  not  required  to  be  exact  in  running  the 
lines  or  in  fixing  the  comers  or  other  posts;  A 
i^gbt  difference  between  the  monuments  fixed  at 
the  time  of  location  and  those  fixed  by  an  actual 
samy  for  patent  is  immaterial.  Eilcr*  v.  Boat- 
man, 3  r.  160;  2  P.  66. 

A  liict  that  the  location  of  a  mining  claim  an 
narked  on  the  ground  is 300  feet  longer  and  50  feet 
vider  than  is  allowed  by  law,  does  not  render  the 
location  void^  where  the  excoss  was  included 
through  mistake,  and  the  notice  of  location  claimed 
only  600  feet  by  1,500  feet,  and  gave  directions. 
Hanson  v.  Fletcher,  10  U.  366:  37  P.  480.  The  loca- 
tim  of  a  vein  or  lode  as  running  in  a  certain  direc- 
tion, not  marked  or  developed  for  years  but  simply 
indicated  by  a  notice,  is  invalid  as  against  a  claim 
rabsequently  located  on  ground  different  fVom  that 
iodieated,  after  the  development  of  the  latter  claim 
without  ol^ection,  although  subsequent  explora- 
tions of  the  first  locators  disclosed  the  foct  that 
their  vein  in  its  trae  course  covers  the  subsequent 
«laim.  O'Beilly  v.  Campbell,  116  U.  S.  41H. 

A  locator  of  a  anartz  claim,  who  has  allowed  his 
location  to  la|iee  for  &ilure  to  do  the  annual  assess- 
Bent  work,  and  to  become  subject  to  relocation 
OBdCT  sie.83M  B.8.  U.  S.,  has  the  ri^t  to  make  a 


new  location  covering  the  same  ground.  Wamock 
V.  De  Witt.  11  V.  324  :  40  P.  205. 

Sec.  2326  B.  S.  U.  8.  aathorizes  an  adverse 
claimant  to  commence  with  an  action  at  law  or  a 
suit  in  equity  as  may  be  most  appropriate,  to  detei^ 
mine  right  of  possession.  Perego  y.  Dodge,  9  U.  8: 
33  P.  221.  Affinnedl63U.  8.  160.  Inacontestfor 
a  mine  under  sec  2326  E.  8.  V.  S.,  whether  the 
notice  and  description  were  sutlicicut  to  apprise 
other  prospectors  of  itn  precise  location,  is  a  ques- 
tion of  fact.  Eilers  v.  Boatman,  111  U.  8.  356. 
The  location  of  a  mining  claim  should  be  made 
along  the  course  of  the  vein  or  lode,  so  as  to  inclnde 
the  same  witUn  its  boundjuries;  otherwise  it  will 
only  secure  so  much  of  the  lode  or  vein  as  it  actu- 
ally coven).  McCormick  v.  Vames,  2  1'.  .355.  The 
notice  of  location  is  presumed  to  n>fer  to  the  snrface 
ground  as  well  as  to  tlie  vein  or  lode  located,  and 
the  location  should  be  made  along  the  general 
course  or  strike  of  the  vein.  Id.  A  location  of  a 
raining  claim  upon  a  lode  or  vein  of  ore  should  be 
laid  along  the  same  lengthwise  of.the  mirse  of  ita 
apex  at  or  near  the  surface,  as  well  under  the  min- 
ing act  of  1S66  as  under  that  of  lifjit.  If  located 
<»therwi«e,  the  location  will  only  secure  so  moch  of 
the  lode  or  vein  as  it  actually  covers.  Flagstaff 
Mining  Co.  v.  Tarbt^t,  9H  I'.  8.  463. 

Under  the  provisioiw  of  sections  2  and  4  of  the 
act  of  1866  the  right  to  follow  a  vein  claimed  under 
a  mining  lotation  is  expressly  confined  to  depth, 
and  such  act  cannot  by  any  fair  constmction  be 
made  to  apply  to  the  strike  or  course  of  the  vein. 
UcCormick  v.  Vames,  2  V.  355.  Prior  to  the  act 
of  congress  of  May  10,  1872,  a  locator  was  entitled 
to  but  one  vein;  since  then  he  i«  entitled  to  all  veins 
having  an  apex  within  his  surface  lines.  Blake 
v.  Batt«  8.  M.  Co.,  2  U.  54.  The  owner  of  a  vein 
located  prior  to  May  10,  1872,  in  possession,  may 
follow  his  vein  into  the  nnpatentod  ground  of 
another.  Id.  The  act  of  1866  Qualifies  and  en- 
larges the  common  law  right  by  which  mineis  bold 
their  locations,  to  this  cxt«>rit  only:  that  the  owner 
of  a  mining  claim  may  follow  his  lode  or  vdn  from 
the  apex  found  within  his  surface  ground,  on  its 
dip,  to  any  depth,  although  in  its  downward  course 
it  may  so  far  depart  from  a  perpendicular  as  to 
entor  the  land  adjoining;  hut  he  cannot  go  beyond 
or  outside  of  his  side  lines  on  the  course  or  strike 
of  the  vein.  McCormick  v.  Vames,  2  U.  355.  Each 
locator  is  entitled  to  follow  the  dip  of  the  lode  or 
vein  to  an  indefinite  depth,  thungh  it  carries  him 
outside  of  the  side  linirs  of  the  location;  but  his 
right  is  based  on  the  hypothesis  that  the  side  lines 
substantially  correspond  with  the  course  of  the 
lode  or  voin  at  the  Bdr&ee;  and  it  is  hounded  at 
each  end  by  the  end  lines  of  the  location,  crossing 
the  lode  or  vein,  and  extended  perpendicularly 
downwards,  and  indefinitely  in  their  own  direc- 
tion. Flagstaff  Mining  Co.  v.  Tarbet,  98  U.  8,  463. 
The  first  locator,  having  the  apex  of  a  vein  entirely 
within  the  surface  lines  of  his  claim  for  a  portion 
of  its  length,  and  for  the  remaining  portion  partly 
within  and  partly  without,  and  within  the  surface 
lines  of  another  claim,  but  never  cutirely  departing 
from  such  first  location,  owns  the  entire  lode  within 
the  end  lines  of  his  claim.  Bullion-Beck  Mining 
Va>.  v.  Eureka  Hill  Mining  (^o.,  5  U.  3;  11  P.  515. 

If  a  location  be  laid  crosswise  of  a  lode  or  vein, 
so  that  its  greatest  length  crosses  the  same  instead 
of  following  the  course  thereof,  it  will  secure  only 
so  much  of  the  rein  as  it  actually  crosses  at  the 
surface,  and  the  side  lines  of  the  location  will 
become  the  end  lines  thereof  for  the  purpose  of 
defining  the  rights  of  the  owners.  Fla^taff  Mining 
{;o.  V.  Tarbot,  98  U.  S.  463. 

The  location  of  a  vein  or  lode  made  upon  the 
surface  where  the  vein  or  lode  finds  it«  apex  will 
not  he  defeated  by  the  secret  underground  work- 
ings and  iHM«vsslon  by  parties  having  no  possession 
of  or  right  to  the  surfitce  embracing  it.  Eilers  v. 
Boatman,  3  V.  SO;  2  P.  6a   A  locator  working  sub- 
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termneously  into  the  dip  of  the  vein  belonging  to 
another  locator  who  is  in  possession  of  his  location, 
is  a  tre^Mwer  and  liable  to  an  action  for  taking  ore 
tiierefVom.  Flagstaff  M.  Co.  v.  Tarbett,  96  U.  8. 
463. 

The  government  did  not  intend,  by  the  act  of 
coogresB  of  July  26, 1S66,  to  anthorize  the  miner  to 
locate,  or  itself  to  grant,  two  Bcparate  and  distinct 
estates  in  a  mining  location,  one  in  the  sur&ce 
ground,  and  the  ot£er  in  the  vein  or  lode,  wher- 
ever the  latter  might  be  found  to  run  in  its  coarse, 
without  regard  to  the  surface  gronnd.  MeCormick 
V.  Vames,  2  U.  356. 

ContractB,  etc  Respondent  contracted  to  pay 
appellant  $1,000  upon  the  comjdetion  of  each  100 
feet  of  tunnel,  and  the  farther  sum  of  (2  per  foot 
at  the  conclnsion  of  the  contract;  kM,  that  the 
payment  of  $1,000  aa  agreed  was  a  oonrideratlon 
precedent  to  further  work  by  respondent.  Ben- 
nett V.  Shaughneasy,  6  U.  273;  22  P.  156.  Where 
the  respondent  ftimished  to  a  mine  owned  by  the 
a^ellant  cerbdq  nuehineir  at  the  request  of  its 
manager  and  its  secretarr,  who  was  a  director,  the 
working  and  improving  of  the  mine  being  carried 
on  to  all  appearances  by  the  appellant,  the  appel- 
lant vlainunK,  however,  that  it  was  not  liable 
bobauso  it  had  a  contract  with  its  secretary  to  fur- 
nish the  materials  sued  for;  hWrf,  that  in  the 
absence  of  notice  of  this  agreement,  a  finding  that 
the  materials  were  furnished  at  appellant's  re- 
quest, would  not  be  disturbed.  S.  L.  Foundry  & 
Machine  Co.  v.  Mammoth  Mining  Co.,  6  U.  351; 
23  P.  7W;  161  U.  S.  447.  A  declaration  of  trust 
given  as  security  for  sums  of  money  advanced  as 
purchase  money  for  mining  property,  and  to  be 
satisfleil  out  of  the  rents,  issues,  and  profits  of  the 
mine,  without  qualifying  words,  creates  a  lien 
upon  the  property  itself,  and  it  may  be  sold  to  sat- 
iuy  the  lien.  Charter  Oak  Ids.  Co.  v.  (Tisttom,  5 
U.  81&;  15  P.  258.  AiBrmed  14S  U.  S.  326.  Where 
»  mino  was  deeded  to  8.,  trustee,  who  executed  a 
dedaratfon  redting  that  he  held  such  mine  upon 
tmst,  to  receive  the  rents,  issues,  and  profitH,  and 


apply  the  same,  first,  to  the  payment  of  taxes  and 
ail  expenses  of  operating  and  keeping  it  in  repair, 
and  a  large  sum  of  money  was  expended  in  miit- 
lesB  efforto  to  find  the  lost  vein;  hdd,  that  such 
expenditure  was  properly  chari^ble  upon  the 
property  under  the  terms  of  the  trust,  the  defend- 
ant having  approved  of  such  expenditure.  Id. 
Though  csertain  expensive  <q>erations  carried  on  by 
the  trustee  of  a  mine  at  the  request  of  a  beneficiary, 
yield  no  profit,  snch  expenses  are  legitimate 
charges  against  the  tmst  property.  Qallagher  v. 
Yosemite  Mining  Co.,  10  U.  189;  37  P.  264.  A 
parol  lease  of  a  mine  on  sliares  is  valid  where  the 
lessee  enters  thereunder  and  expends  labor  and 
money  in  preparations  for  mining.  Bufatti  v. 
Society  des  Mines,  10  U.  386;  37  P.  501.  It  is  no 
defense  to  an  action  by  a  lessee  of  a  mine  to 
recover  damages  for  wrongfni  ouster,  tliat  up  to 
ttiat  time  he  had  not  put  in  sufficient  timbers, 
where  no  injury  has  occurred  by  reason  thereof. 
Id.  The  defendants  liaving  taken  possession  of 
plaintiff's  mine  with  Its  consent,  and  having  sold 
ores  extracted  therefrom  believing  tMt  they  had  a 
right  to  do  so,  noon  a  decree  returning  the  mine  to 
the  owner,  aucn  defendants  should  be  allowed 
reasonable  expenditures  for  extraction,  sampling, 
tnu^ortation,  and  sale,  and  of  the  preservation, 
development,  and  improvement  of  the  mine. 
Wasatch  Mining  Co.  v.  Jennings,  —  U.  — ;  46  P. 
1106.  Where  one  purchoKing  a  mining  claim  from 
a  person  engagttd  in  litigation  concerning  it,  agrees 
to  pay  the  price  into  court  at  the  end  of  a  year  if 
the  salt  is  not  then  determined,  he  rannot  escape 
such  payment  on  the  ground  that  his  deed  failed 
to  include  the  most  valuable  part  of  the  claim, 
when  it  appears  that  he  has  brought  an  independ- 
ent suit  to  reform  the  decil.  Wasatch  Mining  Co. 
V.  Crescent  Mining  Co.,  7  U.  8;  24  P.  151  U.  S. 
317.  Plaintiff,  illegally  ousted,  seeking  to  recover 
possession  of  the  claim  held  l^  defendants,  may 
show  the  expenditures  in  working  the  claim  prior 
to  the  ouster.  Victoria  Mining  Co.  v.  Raws,  7  U. 
515;  27  P.  69n.    Affirmed  160  U.  S.  303. 


1497.  Boundaries  must  be  marked  within  thirty  days.  Monu- 
ments. Within  thirty  days  from  the  date  of  discovery  or  egtablishment,  the 
locator  must  mark  the  boundaries  of  his  lode,  or  placer,  or  millsite  claim  by 
efltabllHliing  in  each  comer  thereof,  and  at  any  angle  in  the  side  lines,  a  monument 
mai'ked  with  the  name  of  the  claim  and  the  corner  or  angle  it  r^kresents.  When 
from  any  cause  a  monument  cannot  be  safely  planted  at  the  true  comer  or  angle, 
it  must  be  placed  as  near  thereto  as  pra«!ti(»ble  and  so  marked  as  to  indicate  the 
place  of  such  comer  or  angle.  Monuments  may  be  made  of  any  such  material 
and  in  such  form  as  will  readily  give  notice ;  and  when  of  posts  or  trees,  they  must 
be  hewn  and  marked  upon  the  side  facing  toward  the  discover}',  and  must  be  at 
least  four  inches  in  diameter.  Monuments  must  be  at  least  four  feet  high  above 
the  ground,  and  trees  must  be  so  hewn  as  to  readil}'-  attract  attention.  Monu- 
mento  and  stakes  must  be  kept  in  such  state  of  preservation  as  to  notify  persons 
of  the  boundaries  of  the  mining  claim.    ['97,  pp.  57-8. 

1498.  Copy  of  location  notice  must  be  recorded  within  thirty 
days.  Fee.  within  thirty  days  from  the  date  of  posting  the  location  notice 
upon  the  (;laim,  the  locator  or  locators,  or  his  or  their  assigns,  must  file  for  i-ecord 
in  the  office  of  the  county  recorder  of  the  county  in  which  such  claim  is  situated, 
a  substantial  copy  of  such  notice  of  location.  Said  county  i-ecorder  shall  charge 
and  colle(^t  a  fee  of  one  dollar  for  filing  and  recording  such  notice ;  promledf  that 
such  notice  of  location  shall  not  be  abstracted  unless  a  subsequent  conveyance 
affecting  the  same  property  be  filed  for  record,  when  siud  notice  shall  be 
abstracte<l.    ['97,  p.  58. 

The  notice  of  location  of  a  mining  claim  need  being  no  statutoiT  requirement  that  such  notice 

not  be  recorded,  if,  at  the  tlmo  of  the  location,  the  shoud  be  recorded.  Victoria  Mining  Co.  v.  Haws,  7 

rules  of  the  district  which  require  recording  have  U.  515;  27  P.  OBa.   Affirmed  160  U.  S.  303. 
fallen  into  disuse  and  are  no  longer  in  force,  there 
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erformed  within  ninety  days'^;^/^kjL^  /> 
posting  the  location  notice  upon  ''^fw'f^ 


1499.  Fifty  dollars*  worth  c 
Notice.    Within  ninety  days  ttom  _ 

the  cUhim,  the  locator  or  i<J04PQ<  ^aIo  °'  tneir  assigns,  shall  do  at  least  fifl^  /^^t 
dollars'  wot^tfof  ^rkiUDraMCK^ELm.    Every  person  or  company  owning  a 
group  of  ckuSb  ifVY^f VV'^^  development  work  for  said  groDp  at  one  point,  ^^j^£ 
tthall  post  k  VP*P         claim  at  the  discovery  monument  stating  where  /owT^^S^ 

sach  work  iVll^^dine.    ['97,  p.  58. 

1500.  Proof  of  annual  labor.  Form  of  affidavit.  Filing.  The 
owner  of  saay  quartz  lode  or  placer  mining  claim  who  shall  do  or  peiTorm,  or 
canse  to  be  ^ne  or  performed,  the  annual  £bor  or  improvemfflitB  required  by  the 
laws  of  the  United  States  in  order  to  prevent  a  forfeitare  of  the  dfum,  mast,  either 
during  the  year  or  within  thirty  days  after  the  completion  of  such  work  or 
improvements,  if  completed  after  the  termination  of  said  year  in  or  for  which 
taid  work  was  done  or  improvements  made,  file  in  the  office  of  the  county 
recorder  of  the  county  in  which  such  claim  is  situated,  an  affidavit  or  affidavits 
of  the  person  or  persons  who  performed  such  labor  or  made  such  improvements, 
showing: 

1.  The  name  of  the  claim  imd  where  situated. 

2.  The  number  of  days'  work  done  and  the  character  and  value  of  the 
improvements  placed  thereon. 

3.  The  date  or  dates  of  performing  said  labor  and  making  said  improve- 
ments and  numb^  of  cubic  feet  of  earth  or  rock  removed. 

4.  At  whose  instance  or  request  said  work  was  done  or  improvements  made. 
6.    The  actual  amomxt  paid  for  said  labor  and  improvements,  and  by  whom 

paid,  when  the  same  was  not  done  by  owner  or  owners  of  said  daim.  Such 
affidavits  or  duly  coidfied  co^es  thereof  shf^  be  prima  fade  evidence  of  the  facts 
therein  stated.    ['97,  pp.  58-9. 

Work  done  ontaide  of  a  mining  claim,  if  done  for 
the  parpoee  and  as  a  means  of  developing  the  same, 
is  as  available  for  holding  the  claim  as  if  done 
within  the  boundaries  of  the  claim  itMlf.  One 
geneial  system  of  work  mar  be  deviaed,  well 
adi^ted  and  intended  to  deTelop  sereral  oontigu- 
<Mts  daims,  and  when  such  is  the  case,  work  in 
fartherance  of  the  system  is  work  on  the  claims 
mtended  to  be  developed  by  it.  Harrington  v. 
Chambers,  S  U.  94;  1  P.  363.  Affirmed  111  U.  S. 
350.  Sec  2324  B.  8.  IT.  S.  requires  that  some  work 
should  be  done  on  every  claim  to  mineral  land  in 
every  year,  from  the  date  of  discovery  until  the 
issue  of  the  patent.  When  several  claims  are  held 
io  common  and  are  contiguous,  the  necessary  work 
to  l^ep  them  all  aliv^  may  be  done  on  one  of  them; 
bat  it  must  eoaal  in  value  that  which  would  be 
reoDired  on  alt  tite  claims  if  they  were  senurate  or 
iodependent.  Id.  When  the  agent  of  tne  plun- 
tilT  Kwated  %  yaMA  mining  claim  for  plaintiff,  and 
did  the  iiiiiiiiiiiiiiiiii  work  for  the  Ave  sooceeding 

1501.  County  recorder  to  record  mining  rules  without  charge. 
It  shall  be  the  duty  of  each  county  recorder  to  record  the  mining  rules  and  regu- 
lations of  the  several  mining  districts  in  his  county  without  fee,  and  certified 
copies  of  such  record  shall  be  received  in  all  tribunals  and  before  all  offices  of 
this  state  as  prima  fade  evidence  of  such  rules  and  r^ulations.    ['97,  p.  59. 

1602.  County  recorder  to  perform  duties  of  district  recorder* 
Penalty  for  failure.  The  county  recorders  of  the  respective  counties  shall  per- 
form the  duties  heretofore  performed  by  the  district  nuning  recorders  in  such 
counties,  respectivdy;  fmd  the  district  mining  recorders  of  each  county  shall, 
within  thir^  days  after  this  chapter  shall  teke  effect,  deposit  the  books  and 
records  pertaining  to  their  offices  with  the  county  recorder  of  the  county  in  whioh 
the  district  or  the  greater  part  thereof  is  situated ;  provided,  that  said  books  and 
records  shall  not  be  required  to  be  abstracted  by  the  county  recorder.    Any  dis- 


years,  and  received  pay  from  plaintiff  tlieiefor. 
and  early  in  the  sixth  year  (1882)  resigned  hi" 
agency  and  took  adverse  possession  of  said  prem- 
ises, and  while  so  holding  adversely  did  the 
asaeasnent  work  for  the  three  succeeding  years  on 
his  own  behalf;  and  in  1885  exeeated  a  qaitclaim 
deed  to  the  defendant  company,  which  said  defend- 
and  held  adverse  possession  tliereafter  until  June 
9,  1888,  where  the  plaintiff  company  did  not  know 
of  such  adverse  possession,  a  finding  that  in 
1882  the  plaintiff  company  abandoned  the  mining 
claim  and  omitted  thereafter  to  do  the  assessment 
work,  is  contrary  to  the  evidence.  Utah  Mining 
Co.  V.  Diekert  A  Meyers  Sulphur  Co.,  6  U.  183;  21 
P.  lOOa.  See  also  Victoria  Mining  Co.  v.  Haws,  7 
V.  515;  27  P.  flffi;  160  U.  S.  303.  Where  adverse 
possession  of  a  mining  d^m  is  taken  and  held 
wnmgAilly,  the  rightml  owner  or  locator  is  ex- 
cused from  doing  the  assonsment  work  during  the 
con^nnance  of  such  adverse  holding.  Id. 
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'  ^       trict  mining  reoorder  who  shall  ftdl  to  deposit  as  aforesaid  the  books  and  records 
V     '  ■     pwtaining  to  his  office,  shall  be  deemed  goilty  of  a  misdemeanor.    ['97,  p.  69. 

/  Y  1         Papers  heretofore  certafled  by  mining  recorders  receivable 

jL-^Ktf4^<|nn  evidence.    Copiee  of  notices  of  location  of  mii^Qg  claims,  millsites,  and 
tunnel  sites,  heretofore  recorded  in  the  records  of  the  several  mining  districts. 
^A#xr\   and  of  the  mining  rules  and  r^ulations  in  force  in  the  several  mining  dis- 
tricts, in  like  manner  recorded,  heretofore  duly  certified  by  the  mining  reooider, 
shall  be  receivable  in  all  tribunals  and  before  all  officers  of  this  state,  as  prima 


fade  evidence.    ['97,  p.  59. 


1504.   County  recorder  to  certify  copies  f^om  mining  records. 

^^TvaXAjjV' i *  Bvidence.    Where  books,  records,  and  documents  pertaining  to  the  office  of 
fy^^^**?*^    district  mining  recorder  have  been  or  shall  hereafter  be  deposited  in  the  oflSce 
jNoX^NHt       ^i^y  county  recorder  of  this  state,  siich  county  recorder  is  authorized  to  make 
^         '     and  certify  copies  therefrom,  and  such  certified  copies  shall  be  receivable  in  tSi 
tribunals  and  before  all  officers  of  this  state  in  the  same  manner  and  to  the  same 
effect  as  if  such  records  had  been  originally  filed  or  made  in  the  office  of  the 
county  recorder.     [*97,  p.  60. 

Q  .  1505.  Transportation  charges  on  records  paid  by  county.  The 

^^^fliC-  ho^rd  of  commissionere  of  each  county  shall  provide  ways  and  means  for  the 
yi^— Apy^   transportation  of  all  books  and  records  pertaining  to  the  office  of  the  respective 
'  mining  recorders,  to  the  office  of  the  respective  counter  recorder.    ['97,  p.  60. 

1606.  Upon  petition,  records  to  be  copied  and  returned  to  min- 
ing district,   upon  recdpt  of  a  petition  signed  oy  not  lees  than  one  hundred 

^  »        bona  fide  miners  residing  in  any  mining  district,  petitioning  for  the  return  of  the 

inLi^  i>  At j^^^^^^  °  of  such  mining  district,  the  board  of  county  commissioners  shall  cause 
the  records  of  such  district  to  be  copied  by  the  county  reoorder  with  the  joint 

/^m^  7f  ■  assistance  of  the  district  recorder  of  such  mining  district,  if  the  said  district 
recorder  wishes  to  render  such  assistance,  and  shall  cause  the  original  records,  to 
be  sent  to  such  mining  district  recorder ;  the  copy  so  made  shall  remain  in  the 
office  of  the  county  recorder  and  shall  be  considered  the  original  record.  One- 
half  of  the  expenses  of  oopying  the  said  records  shidl  be  paid  out  of  the  count}' 
treasury  and  one-half  shall  be  paid  out  of  the  state  treasury.    ['97,  p.  60. 


OHAPTEB  2. 


COAL  MINES. 


1507.   State  coal  mine  inspector.    Term.    The  governor,  with  the 
advice  and  consent  of  the  senate,  must  appoint  a  state  coal  mine  inspector,  who 
shall  hold  office  for  the  term  of  four  years  and  until  his  successor  is  appointed 
^  \iV\     ^"'^       qualified;  provided,  that  such  inspector  may  be  removed  at  the  pleasure 
J*"^'  ^'  ^^V.**'  ^®  governor.    The  present  incumbent  shall  hold  office  for  the  period  of  his 
^       appointment  unless  sooner  removed.     ['96,  pp.  346-7*. 

\  liX  1508.  Id.  Qualifications.  The  coal  mine  inspector  shall  be  a  oo&l 
miner  of  not  less  than  five  years'  practical  experience,  and  he  shall  have  been  a 
coal  miner  in  this  state  for  at  least  two  years  prior  to  his  appointment.  No 
person  interested  in  the  operation  of  a  coal  mine  in  this  state,  nor  any  employee 
of  a  coal  mining  company,  Gdudl  be  qualified  to  hold  such  office.  ['96,  p.  347*. 
^\         1509.   Id.   Bond.   The  inspector  shall  give  bond  to  the  state,  to  be 


approved  by  and  delivered  to  the  secretary  of  state,  in  the  sum  of  five  thousand 
dollar^,  conditioned  for  the  faithful  discharge  of  his  duties.    ['96,  p.  346. 

1510.  Id.  Duties.  It  shall  be  the  duty  of  the  coal  mine  inspector  to 
make  careful  and  thorough  inspection  of  each  coal  mine  operated  in  the  state,  at 
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least  quarterly ;  and  to  report  to  the  governor  at  least  once  a  year  upon  the  con- 
dition of  each  coal  mine  in  the  state,  with  reference  to  the  appliances  for  the 
taitty  of  tixe  miners,  the  number  of  air  and  ventilating  Bhafts,  ^opes,  or  tunnels, 
the  nnmber  of  shaft-s,  slopes,  or  tunnels  for  ingress  or  egress,  the  character  and 
ocHiditicm  of  the  machinery  for  operating,  venti^ting,  and  drainii^  of  such  mines, 
md  the  quantity  of  air  supplied  to  the  same.    ['96,  p.  347. 

1511.  Id.  Residence.  Apparatus.  The  inspector  shall  reside  in  the 
state,  and  shall  devote  the  whole  of  his  time  to  the  duties  of  his  office.  He  shall 
pnrehase,  by  and  with  the  consent  of  the  state  board  of  examiners,  such  apparatus 
as  may  be  required  by  him  to  properly  discharge  his  official  duties,  and  the  auditor 
AaXL  hseae  a  warnmt  for  any  such  bills  when  certified  by  the  board  of  examiners. 
All  instruments,  plans,  maps,  books,  memoranda,  notes,  fuid  other  propertry^  per- 
taining to  tlie  office  shall  be  the  property  of  the  state,  and  shall  be  kept  by  the 
in^)ector,  and  shi^  be  by  him  delivered  to  his  successor  in  ofEce.    ['96,  p.  351*. 

1512.  Inspection  of  mines.  It  shall  be  lawful  for  the  inspector  to 
enter  and  inspect  at  any  time  any  coal  mine  in  the  state  and  the  workings  and 
machinery  thea*eof,  without,  however,  impeding  or  obstructing  the  working  of 
the  mine,  fmd  to  make  inquiry  as  to  the  condition  of  the  mine,  works,  machinery, 
^TntUation,  and  mode  of  Ughtdng,  and  into  all  matters  or  things  connected  with 
or  relatii^  to  the  safety  of  the  pOTSons  emplcnred  in  or  about  said  mines.  The 
owner  or  manager  is  hereby  required  to  f  nrni^  means  necessary  for  such  entry, 
inspection,  examination,  and  inquiry,  and  to  pay  the  fee  therefor  as  provided  by 
law.  The  inspector  shall  keep  a  record  of  each  inspection  and  of  the  materif^ 
facts  connected  therewildh.    ['96,  p.  350. 

Fen  of  inspector,  2  970.  safety  of  miner^  Con.  art.  16,  sec.  6.    Inspector  to 

L^ifsUtnre  shall  {irovide  for  the  health  and     examine  scales,  i  1634. 

1513.  Unsafe  mines.  Notice.  Penalty.  In  case  the  inq»ector  shall 
find  that  a  mine  is  not  properly  worked,  or  is  not  famished  with  proper  machinwy 
or  iqiplianoes  for  the  safety  of  the  miners  and  all  other  employees,  it  shall  be  his 
duty  to  give  notice  to  the  owner  or  manager  of  such  mine  that  it  is  unsafe.  The 
notice  shall  specify  in  what  particulars  the  mine  is  unsafe,  and  shall  require 
the  owner  or  manager  to  provide  the  necessary  additional  machinery,  shafts, 
slopes,  tunnels,  entries,  means  of  escape  or  ventilation,  or  other  appliances,  within 
a  stated  period.  If  the  improvements  are  not  made  as  required  in  the  notice,  it 
shall  be  unlawful  after  the  time  fixed  therein  for  the  owner  or  manager  to  operate 
such  mine.    ['96,  p.  348. 

1514.  Id.  Injtmction  to  restrain  operation.  As  a  cumulative  remedy 
in  case  of  the  foilure  of  any  owner  or  manager  of  any  mine  to  comply  with  the 
requirements  contained  in  the  notice  of  the  inspector,  given  in  pursuance  of  this 
chapter,  any  court  of  competent  jurisdiction,  or  juc^e  of  said  court  in  vacation, 
may,  on  the  application  of  the  inspector  in  the  name  of  the  state,  supported  by 
&e  recommendation  of  the  governor,  issue  an  injunction  restraining  the  operation 
of  snch  mine  until  the  requirements  are  complied  with,  and,  in  order  to  obtain 
such  injunction,  no  bond  shall  be  required.    ['96,  pp.  350-1. 

1615.  Plans  of  workings  to  be  famished.  The  owner  or  manager 
of  each  coal  mine  in  the  state  shall  make  or  cause  to  be  made  an  accurate  map 
or  plan  of  the  workings  of  such  mine,  on  a  scale  of  one  hundred  feet  to  the  inch, 
which  shall  exhibit  all  the  openings  or  excavations,  shafts,  tunnels,  slopes,  planes, 
gangways,  entries,  cross-headings,  rooms,  etc.,  of  such  mine,  and  show  the 
directions  of  the  air  currents  therein;  and  shall  accurately  show  the  boundary 
lines  between  said  mine  and  adjoining  mines.  Such  map  or  plan  or  a  true  copy 
thereof  shall  be  furnished  to  the  inspector,  and  another  copy  shall  be  kept  at  such 
mine  for  the  inspection  of  employees  therein.  The  owner  or  manager  shall,  at 
least  once  in  every  six  months,  place  or  cause  to  be  placed  on  the  map  or  plan 
and  on  said  copies  thereof,  an  accurate  showing  of  all  the  additional  excavations 
which  have  been  made  during  said  six  months  in  the  mine.    The  several  n^ps 
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or  plans  of  mines  in  the  state  which  are  furnished  to  the  state  inspector  shall  be 
the  property  of  the  state,  and  shall  remain  in  the  care  of  the  said  inspector  and 
be  transferred  by  him  to  his  successor  in  office ;  and  in  no  case  shall  any  copy  of 
any  of  them  be  made  without  the  consent  of  the  owner  or  manager  who  fur- 
nished the  map.  If  the  state  inspector  shall  find  or  have  good  reasons  to  believe 
that  any  map  or  plan  of  any  coaJ  mine  made  or  famished  in  pursuance  of  the 
provisions  of  this  chapter,  is  materially  iiiaccurate  or  imperfect,  he  is  anthorized 
to  cause  a  correct  plan  or  map  of  said  mine  to  be  made  at  the  expense  of  the 
owner  or  manager  thereof,  the  cost  of  which  shall  be  recoverable  by  law ;  provided, 
that  if  the  map  or  plan  which  is  claimed  to  be  inaccurate  shall  prove  to  have 
been  practically  correct,  then  the  state  shall  be  held  liable  for  the  expense 
incurred  in  making  attempted  correction.    ['96,  pp.  347-8*. 

1616.  PeiU^ty  for  unlawful  operation.  Any  owner  or  manager  who 
shall  continue  to  operate  a  mine,  in  violation  of  any  provision  of  this  chapter, 
after  the  expiration  of  tlie  period  mentioned  in  the  notice  hereinbefore  provided  for. 
shall,  upon  conviction,  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars.    ['90,  p.  349. 

1517.  Escapes.  Shafts.  In  each  coal  mine  in  the  state,  the  owner  or 
manager  thereof  shall  provide  at  least  two  shafts,  slopes,  tunnels,  or  other  outlets 
separated  by  natural  strata  or  formalaons  of  not  1^  than  one  hundred  and  fifty 
feet  in  breadth,  by  which  ingreas  and  egress  shall  always  be  available  to  the 
persons  employed  in  the  mine.  Whenever  two  or  more  veins  of  coal  shall  be 
worked  in  any  mine,  an  escapement  shall  be  made  between  each  of  them.  In  no 
case  shall  a  furnace  shaft  he  deemed  an  escape  shaft.    ['92,  p.  40*;  '96,  p.  348. 

1618.  Ventilation.  The  owner  or  manager  of  every  coal  mine  of  the 
depth  of  one  hundred  feet  or  more,  whether  the  mine  shall  be  operated  by  shaft, 
slope,  tunnel,  or  other  outlet,  shall  provide  an  adequate  amount  of  ventilation  of 
not  less  than  one  hundred  cubic  feet  of  pure  air  peir  minute,  for  each  person  at 
work  in  said  mine,  and  tliree  hundred  cubic  feet  of  pare  air  per  minute  for  each 
animal  used  therein,  which  air  shall,  by  proper  appliances  or  machinery,  be 
forced  through  such  mine  to  the  face  of  each  and  every  working  place,  so  as  to 
dilute  and  render  harmless  and  expel  therefrom  the  noxious  or  poisonous  gases: 
and  all  workings  shall  be  kept  clear  of  standing  gaa;  provided,  that  in  all  mines 
wherein  fire  damp  or  other  explosive  gases  are  known  to  exist,  double  the 
quantity  of  pure  air  hereinbefore  mentioned  shall  be  provided.    ['96,  p.  349. 

1619.  Props  and  cap  pieces.  The  owner  or  manager  of  any  coal  mine 
operated  within  the  state,  shall  keep  a  sufficient  supply  of  timber  on  hand  to  be 
used  as  props  and  cap  pieces  so  that  the  workmen  employed  therein  may  at  all  times 
be  able  to  properly  secure  said  workings  from  caving  in,  and  it  shall  be  liie  duty 
of  said  owner  or  manager  to  send  down  into  the  mine  such  props  or  cap  pieces 
and  place  them  not  more  than  one  hundred  feet  from  the  face  of  such  workings 
['92,  p.  44*;  '96,  p.  350. 

1620.  Speaking  tubes.  In  sh^t  or  slope  mines  where  persons  ue 
lowered  or  hoisted  by  machinery,  a  metal  speaking  tube  or  other  suitable  appliance 
shall  be  provided  in  all  cases  so  that  conversation  may  be  carried  on  through  the 
same  from  the  top  to  the  bottom  of  the  shaft  or  slope.    ['96,  p.  349. 

1521.  Shafts  and  hoisting  apparatus.  In  shaft  mines  shall  be  pro- 
vided an  approved  safety  catch  and  sufficient  cover  overhead  on  every  cage  nsed 
in  lowering  or  hoisting  persons,  and  there  shall  be  provided  at  the  bottom  of  every 
hoisting  shaft  at  the  sides  thereof  a  traveling  way,  which  shall  be  sofficieutly  hi^ 
and  wide  to  enable  persons  to  pass  the  shaft  without  having  to  go  over  or  under 
the  cage  or  hoisting  apparatus.    ['96,  pp.  349-50*. 

1622.  Engineers.  Hoisting  men.  Only  experienced,  competent,  and 
sober  men  shall  be  placed  in  charge  of  hoisting  apparatus  or  engines,  and  the 
nuucimum  number  of  persons  who  may  ascend  or  descend  upon  any  hoisting 
apparatus  at  one  time  shall  be  determined  by  the  inspector.    ['96,  p.  350. 
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1 523.  Report  of  accidents.  In  case  of  fatal  accident,  a  fall  report  thereof 
sludl  be  made  by  the  owner  or  manager  to  the  inspector.  The  report  must  be  in 
vritiiig  and  be  made  within  ten  days  after  such  accident  shall  have  occurred. 
Any  case  of  non-fatal  accident  that  has  been  sufficiently  serious  as  to  prevrait  the 
iojnred  p«w>n  from  continuing  his  regular  employment  for  one  week  shall  like- 
vise  be  reported  to  the  inspector.    ['96,  p.  350. 

1624.   Hydro-carbon  minee.  For  the  purposes  of  this  chapter  all  hydro- 
carbon mines  shall  be  deemed  to  be  coal  mines.    ['96,  p.  351. 

1525.  "  Owners  "  includes  lessees,  etc.  Whenever  the  term  "owner 
(NT  manager"  Is  used  in  tiiis  chapter,  the  same  shall  include  lessees  or  other 
peraons  controlling  the  operation  of  any  mine;  and  in  case  of  any  violation  of 
tin  proviaona  of  f^is  chapter  by  any  corporation,  the  managing  officer  and  super- 
intoidentB  or  other  mmaging  agents  of  such  corporation  shall  be  personally  liable 
to  pnnishment  as  provid^  in  ^s  chaptw  for  owners  or  managers.  ['92,  p.  40*; 
'96,  p.  351. 

1526.  Examining  boards.  Mine  and  fire  bosses.  On  the  petition 
of  the  mining  inspector,  the  district  coart  in  any  county  in  this  state  shall  at  the 
first  term  after^^aauoij  fiiali,  eifchtnnn  hnndmd  and  niasty  sight,  appoint  an^ 
iwMnim'wg  boara  lor  such  county,  consisting  of  Hie  state  inspector  of  coal  mines, 
u  operator  of  a  ooal  mine,  and  a  coal  miner,  who  shall  be  citizens  of  the  United 
Btntes,  and  tiie  latt^  two  of  which  board  shall  have  at  least  five  years  of  experi- 
ence in  the  mines  of  the  state,  whose  duty  it  shall  be  to  examine  any  person 
applying  thereto  as  to  his  competency  and  qualifications  to  discharge  the  duties 
of  mining  boss,  said  board  of  examiners  shall  meet  at  the  call  of  the  inspector, 
and  they  shall  grant  certificates  to  all  persons  whose  examination  shall  disclose 
Hmv  fitness  for  the  duties  of  mining  boss,  and  such  certificate  shall  be  sufficient 
evidence  for  the  competent  and  qualification  of  the  holders  for  the  duties  of  said 
office;  provided,  tiiat  any  person  who  shall  have  been  employed  as  a  miner  at  least 
five  years  in  the  ooal  mines  of  Utah  (uid  as  mining  boss  continuously  by  the  same 
pereon  or  firm  or  corporation,  for  the  period  of  one  year  preceding  JaMMw^r  fiwt,  n  » 
aigbtocB-^HindHid»aBAjM»at;TBflight,  may  be  entitled  if  in  the  jtfagment  of  the 
inspector  he  be  qualified  to  a  certificate  without  undergoing  such  examination ; 

but  he  shall  not  be  employed  by  any  other  person  or  firm  or  corporation  without 
having  undergone  such  examination.  The  members  of  the  examining  board,  other 
than  the  inspector,  shall  hold  the  office  for  the  period  of  two  years  from  the  date 
of  thor  appointmrat,  and  shall  receive  five  dollars  per  day  for  each  day  neces- 
flsrily  and  actually  employed,  and  mileage  at  the  rate  of  fifteen  ceate  per  mile  for 
each  mile  necessarily  traveled,  to  be  paid  t>y  the  state.  Vacancies  in  the  mem- 
bership of  the  board  shall  be  filled  by  the  court  of  the  proper  county  except  the 
vacancy  in  the  office  of  the  inspector.  Sessions  of  the  examining  board  shall  not 
exceed  three  days  in  each  quarter,  and  for  any  certificate  granted  the  board  shall 
receive  the  sum  of  one  dollar,  the  same  to  be  paid  into  ^e  state  treasury.  No 
pttson  shall  act  as  fire  boss  unless  granted  a  certificate  of  competency  by  the  state 
injector  of  coal  mines.  ^  ftrr  TattiiarjHhnt,  righinnn  hundrad  nnrl  ninat]'  aieht,  *'  " 
no  crnner,  operator,  contractor,  lessee,  or  agent,  shall  employ  any  mining  boss  or 
fire  boss  who  does  not  have  tiie  certificate  of  competency  required.  Said  certificate 
shall  be  posted  up  in  the  office  of  the  mine,  and  if  any  accident  shall  occur  in  any 
mine  in  which  a  mining  boss  or  a  fire  boss  shall  be  employed  who  has  no  certificate 
of  competency  as  required  by  this  chapter,  by  which  any  miner  shall  be  killed  or 
injured,  he  or  his  estate  shall  have  a  right  of  action  against  such  operator,  owner, 
lessee,  or  agent,  and  shall  recover  the  full  damage  sustained;  in  case  of  death, 
SDch  action  to  be  brought  by  the  administrator  of  his  estate,  within  thi*ee  years 
from  Uie  date  of  accident,  the  proceeds  recovered  to  be  divided  among  the  heirs 
ot  the  deceased,  according  to  law. 

1527.  St^etchOTS.  It  shall  be  the  duty  of  owners,  operators,  contractors, 
mperintendentB,  lessees,  or  agents  of  coal  mines  to  keep  at  t^e  month  of  the  drift, 
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shaft,  or  slope,  at  such  other  places  as  shall  be  designated  by  the  mine  inspector, 
stretchers,  properly  constructed  for  the  purpose  of  carrying  away  any  miner  or 
employee  working  in  or  about  such  mine  who  may  in  any  way  be  injured  in  and 
about  his  employment. 

1528.  Goal  mineB  hereby  aflFected.  The  provisions  of  this  chapter 
shall  not  apply  to  or  affect  any  coal  mine  in  which  not  more  than  six  men  are 
employed  in  twenty-four  hours;  provided,  tliat  when  considered  necessary  by  the 
in^>ector,  he  shall  make  or  cause  to  be  made  an  inspection  of  such  mine  and  direct 
and  enforce  any  regulations  in  accordance  with  t^e  provisions  of  this  chapt«r 
that  he  may  deem  necessary  for  the  safety,  health,  or  lives  of  the  miners.  ['9ti. 
p.  351. 


Ohapteb  8. 

WEIGHING  COAL  AT  MINES. 

1629.  Mine  owners  to  provide  scales  for  weighing  coal.  The 

owners,  agent,  or  operator,  of  every  coal  mine  in  this  state,  at  which  the  miners 
are  paid  by  weight,  shall  provide  at  such  mines  suitable  and  accurate  scales  of 
standard  manufacture  for  the  weighing  of  all  coal  which  shall  be  hoisted  or 
delivered  from  such  mines;  provided,  that  when  coal  is  weighed  in  the  miner's 
car,  such  car  shall  be  brought  to  a  standstill  on  the  scales  before  the  weight  is 
taken.    ['97,  p.  34. 

1530.  Weigher  to  1t>e  sworn.  Becord  of  coal  mined.  The  owner, 
agent,  or  operator  of  such  mine  shall  require  the  person  authorized  to  weigh  the 
coal  delivered  from  said  mine  to  be  swoiii  before  some  person  having  authority 
to  administer  an  oath,  to  keep  the  scales  correctly  balanced,  to  accurately  weigh 
and  to  correctly  record  the  gross  or  screened  weight  to  the  nearest  ten  pounds  of 
each  miner's  car  of  coal  delivered  from  such.^ing^  and^iich_^th..shall  be  kept 
conspicuously  postetl  at  the  place  of  weighing.  The  record  of  the  coal  mined  by 
each  miner  shall  be  kept  separate,  and  shall  be  opened  to  his  inspection  at  all 
reasonable  hours,  and  also  for  the  inspection  of  all  other  persons  pecuniarily 
interested  in  such  mine.    ['97,  p.  34. 

1531.  Miners  may  famish  check- weighman.  Duties  and  pow- 
ers. In  all  coal  mines  in  this  state  the  miners  employed  and  working  therein 
may  furnish  a  competent  check-weighman  at  their  own  expense,  who  shall  at  all 
pmper  times  have  full  right  of  access  and  examination  of  such  scales,  niachinerj'. 
or  apparatus,  and  of  seeing  all  measures,  SJid  weights  of  coal  mined  and  accounts 
kept  of  the  same ;  provided,  that  not  more  than  one  person  on  behalf  of  the  miners 
ooliectively  shall  have  such  right  of  access,  examination,  and  inspection  of  scales, 
measures,  and  accounts  at  the  same  time,  and  that  such  persons  shall  make  no 
unnecessary  interference  with  the  use  -of-.8uch.scale8,  machinery,  or  apparatus. 
The  agent  of  the  miners  as  aforesaid  shall,  before  entering  upon  his  duties,  make 
and  subscnbe  to  an  oath  before  some  officer  duly  authorized  to  administer  oaths, 
that  he  is  duly  qualified  and  will  faithfully  discharge  the  duties  of  check-weighman. 
Such  oath  shall  be  kept  conspicuously  posted  at  the  place  of  weighing.  ['97. 
pp.  34-5. 

1532.  Fraudulent  weighing  a  misdemeanor.  Any  person,  com- 
pany, or  firm  having  or  using  any  scale  or  scales  for  the  purpose  of  weighing  the 
output  of  coal  at  mines  so  arranged  or  constructed  that  fraudulent  weighing  may 
be  done  thereby,  or  who  shall  knowingly  i-esort  to  or  employ  any  means  whatso- 
ever by  reason  of  which  such  coal  is  not  correctly  weighed  or  reported  in 
accordance  with  the  provisions  of  this  chapter;  or  any  weighman  or  check- 
'  Weighman  who  shall  fraudulently  weigh  or  record  the  weights  of  such  coal,  or 
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cramive  at  or  consent  to  Bnch  frandnlmt  weighing,  sHiall  be  deemed  guilly  of  a 
misdemeanor.    ['97,  p.  35. 

1533.  Penalty  for  failure  to  comply  with  provisions.  Any  person, 
owner,  or  agent  operating  a  coal  mine  in  this  state  who  shall  fail  to  comply  with 
the  provisions  of  this  chapter,  or  who  shall  obstruct  or  hinder  the  carrying  out 
of  its  requirements,  shall  be  deemed  guilty  of  a  miad^eanor;  jyr«mded,  that  the 
provisions  of  this  ch^ter  shall  apply  only  to  coal  mines  in  which  ten  or  more 
miners  are  employed  in  a  period  of  twenty-four  hoars.    ['97,  p.  35. 

1534.  Goal  mine  inspector  to  examine  ^scales.  It  shall  be  the 
doty  of  the  coal  mine  inspector,  in  addition  to  his  other  duties,  to  examine  all 
scales  used  at  any  coal  mine  in  the  state  for  the  purpose  of  weighing  coal  taken 
cat  of  such  mine;  and  on  infection,  if  found  incorrect,  he  shall  notify  the 
own^  or  agent  of  any  such  mine  that  such  scales  are  incorrect;  and  after  such 
notioe  it  sluill  be  unlawful  for  fuiy  owner  or  agent  to  use  or  suffer  the  ssaae  to  be 
used,  until  such  acalee  are  so  fixed  that  the  same  will  give  the  true  and  correct 
weight.  Any  i»eraon  violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  miBdemeanor.    ['97,  p.  36. 


Chapter  4. 


TRESPASSES. 


1535.  Interfering  with  notices,  stakes,  persons  in  possession, 
or  records.  Any  person  or  persons  who  shall  wilfully  or  maliciously  tear 
donvTi  or  deface  a  notice  posted  on  a  mining  claim,  or  take  up  or  destroy  any 
stake  or  monument  marking  any  such  claim,  or  interfere  with  any  person  law- 
fully in  possession  of  such  claim,  or  who  shall  alter,  erase,  deface,  or  destroy  any 
record  kept  by  a  mining  recorder,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty-five,  nor 
more  than  one  hundred  doUars,  or  by  imprisonment  for  not  less  than  ten  dajrs, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment.  Justices  of 
the  peace  shall  have  jurisdiction  of  such  offenses.     [C.  L.  §  2791. 

1536.  Wrongfful  taking  of  ores.  Damages.  Any  person  wrongfully 
entering  upon  any  mine  or  mining  claim,  and  carrying  away  ores  therefrom,  or 
wrongfully  extracting  and  selling  ores  from  any  mine,  shall  be  liable  to  the 
owner  or  owners  of  such  ore  for  three  times  the  value  thereof;  and  should 
the  plaintifl  file  his  affidavit  that  the  defendant  did  unlawfully  take  ores,  the 
defendant  may  be  arrested  and  held  to  bail,  as  in  cases  for  the  recovery  of 
the  possession  of  personal  property  unjustly  detained.    [C.  L.  §  2792, 

1537.  Unauthorized  entry  into  workings.   Any  person  who  shall,  wA, 
Tftithout  permission  from  the  board  of  directors,  or  such  persons  as  may  be  C'jiuA. 
authorized  by  said  board  to  grant  permission,  go  into  the  underground  workings 

of  any  mine  which  is  being  worked  or  operated,  shall  be  guilty  of  a  misdemeanor.  ^ 


Chapter  5. 

FENCING  SHAFTS,  ETC. 

1638.  Inclosing  shaft.  Any  person  that  has  sunk  or  shall  sink  a  shaft 
or  well  on  the  public  cbmain,  or  commons,  for  tmy  purpose,  shall  inclose  such 
shaft  or  well  with  a  substantial  curb  or  fence  which  shall  be  at  least  four  and  a 
half  feet  high,    [a  L.  §  2240. 


Digitized  by 


394 


MINORS— NAMES. 


1539.  Id.  Pits.  Slack  coal  burning.  The  owaer,  lessee,  or  agent  ol 
any  mine,  who,  by  working  Budi  mine,  has  caused,  or  may  hereafter  cause,  the 
surface  on  the  public  domain,  commons,  highway,  or  other  lands  to  cave  in  and 
form  a  pit  in  which  persons  or  animals  are  likely  to  fall,  shall  cause  such  cave  or 
sink  to  be  filled  up,  or  to  be  securely  fenced  with  a  good,  lawful  fence ;  and  if  he 
has  heaped  or  piled,  or  ahaU  hereafter  heap  or  pile,  slack  coal  on  the  surface,  and 
such  slack  coal  shall  take  fire  and  endanger  the  life  or  safety  of  any  person  or 
animal,  he  shall  cause  the  fire  to  be  extinguished  or  the  burning  coal  to  be 
inclosed  with  a  snfiicient  i&ice.    [C.  L.  §  2241. 

1540.  Penalty.  Any  person  failing  to  comply  with  the  provisions  of  this 
chapter  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  for  all 
damages.    [G.  L.  §  2242. 


TITLE  43. 

MINORS. 

1641.  Period  of  minority.  The  period  of  minority  ^tends  in  males  to 
the  age  of  twenty-one  years ;  ana  in  females  to  that  of  eighteen  years  ;  but  all 
minors  obtain  their  majority  by  marriage.    [C.  L.  §  2560. 

QnardiAiuhip  teiminated  by  marria^  g  3996. 

1642.  Minors'  contracts.  Disafflnhance.  A  minor  is  bound  not 
only  by  contracts  for  necessaries  but  also  by  his  other  contracts,  unless  he 
disaffirms  them  before  or  within  a  reasonable  time  aftw  he  attains  his  majority 
and  restores  to  the  other  party  all  money  or  property  received  by  him  by  virtue 
of  said  contract  and  remaining  within  his  control  at  any  time  after  attfoning  his 
majority.    [C.  L.  §  2561. 

The  rule  that  an  infant  Ubonnd  by  hia  contracts  nature  of  the  contract  and  the  situation  of  the 

unless  he  disafflrms  them  within  a  reasonable  time  parties.   No  particular  manner  of  disaffirmance  u 

after  his  m^ority,  applies  only  to  such  contracts  as  neceesary.   Id.   Persons  cannot  disaffinn  a  pard 

are  beneficial  to  the  m&nt.    Groesbeck  v.  Bell,  1  partition  of  their  father's  land  mode  during  their 

U.  338.    In  determining  what  is  a  "  reasonable  minority,  if,  after  attaining  minority,  they  retain, 

time"  within  which  an  infant  most  disaffirm  a  control,  and  sell  parts  allotted  to  them.  Whitte- 

«ontract,  the  jury  can  take  into  consideration  the  more  v.  Copo,  11 U.  344;  40  P. 

1643.  Id.  No  contract  can  be  thus  disaflirmed  in  cases  where  on  account 
of  the  minor's  own  misrepresentations  as  to  his  majority,  or  from  bis  liaving 
engaged  in  business  as  adult,  the  ot^er  party  had  good  reason  to  believe  the 
minor  capable  of  contracting.    [C.  L.  §  2562. 

Minor  may  keep  bank  account,  S  3^- 

1 544.  Payment  for  personal  services.  When  a  contract  for  the  po^ 
sonal  services  of  a  minor  has  been  made  with  him  alone,  and  those  services  m 
afterward  performed,  payment  made  therefor  to  such  minor  in  accordance  witi» 
the  terms  of  the  contract,  is  a  full  satisfaction  for  those  services,  and  the  parent 
or  guardian  cannot  recover  therefor  a  second  time.    [C.  L.  §  2563. 


TITLE  44. 

NAMES. 

1546.  Change  of  name  of  person,  city,  town,  etc.  Petition.  Any 
person,  city,  town,  precinct,  or  school  district,  desiring  to  change  his  or  its  Dame, 
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may  file  a  petition  therefor  in  the  district  court  of  the  ootinty  where  located, 
Betting  forth : 

1.  The  cause  for  which  the  change  of  nune  is  sooght. 

2.  The  name  proposed. 

3.  If  the  petitioner  is  a  person,  that  he  has  been  a  bona  fide  citizen  of  the 
ooanty  for  the  year  immediately  prior  to  the  filing  of  the  petition ;  or,  if  the  peti- 
tioner is  a  city,  town,  precinct,  or  school  district,  that  two-thirds  of  the  l^al 
voters  thereof  desire  such  change  of  name,  and  that  there  is  no  other  city,  town, 
ivednct,  or  school  district,  in  this  state,  of  the  name  sought.  [C.  L.  §§  222*» 
3861-2*. 

1546.  Hearing.  Proof  of  publication.  Order.  At  any  subsequent 
term;  the  district  court  may  order  tine  change  of  name  as  requested,  upon  proof 
in  open  court  of  the  all^^tions  of  the  petition,  and  that  there  exists  proper  cause 
for  granting  the  same,  and  that  thirty  days'  previous  notice  of  the  hearing 
thereof  has  been  given  in  a  newspaper  published  or  having  a  general  circulation 
in  the  county.     [C.  L.      223*;  3862-4. 

1 547.  Sffect  of  change.  Such  proceedings  shall  in  no  manner  affect  a 
l^al  action  or  proceeding  then  pending,  nor  any  right,  title,  or  inter^t  what- 
aoever. 


1548.  Confining  gas  in  unused  well.  Any  person  or  corporation  in 
possession  aa  owner,  lessee,  agent,  or  manager,  of  any  well  in  which  natural  gas 
has  been  found,  shall,  unless  said  gas  is  being  utilized,  within  three  months  from 
the  completion  of  said  well,  or  at  any  time  upon  ceasing  to  use  such  well,  con- 
fine &e  gB^B  in  said  well  until  such  time  as  it  shaU  be  utilized ;  prwndedj  that 
this  section  shall  not  apply  to  any  well  operated  as  an  oil  well.    ['92,  p.  41. 

1549.  Plugging  abcmdoned  well.  Upon  abandoning  or  (-easing  to 
operate  any  well  sunk  in  exploring  for  gas,  the  person  or  corporation  that  sunk 
the  same  shall  fill  up  the  well  with  sand  or  rock  sediment  to  a  depth  of  at  least 
twenty  feet  above  the  gas-bearing  rock,  and  drive  a  round,  seasoned  wooden 
plug,  at  least  three  feet  in  length,  equal  in  diameter  to  the  diameter  of  the  well 
below  the  casing,  to  a  point  at  least  five  feet  below  the  bottom  of  the  casing ;  ajid 
immediately  ai^er  drawing  the  casing,  shall  drive  a  round,  seasoned  wooden 
plug,  to  a  point  just  below  where  the  lower  end  of  the  casing  rested,  which  plug 
shall  be  at  least  three  feet  in  length,  tapering  in  form,  aad  of  the  same  diameter 
at  the  distance  of  eighteen  inches  from  the  smaller  end  as  the  diameter  of  the 
hole  below  the  point  at  which  it  is  to  be  driven.  After  the  plug  has  been  pro- 
perly driven  there  shall  be  filled  on  the  top  of  the  same,  sand  or  rock  sediment 
to  a  depth  of  at  least  five  feet;  provided,  tiiat  in  case  such  geological  formation 
8htdl  be  encountered  in  the  bore  as  to  make  some  other  method  more  effective 
for  preventing  flooding  by  water  from  superposed  strata,  the  inspector  may  direct 
wh^  other  plan  shall  be  pursued  without  unreasonable  cost  to  the  owner  or 
leflsee  of  the  well.    ['92,  pp.  41-2. 

1550.  Penalties  for  neglect.  Any  person  or  corporation  who  shall 
violate  any  of  the  provisions  of  sections  fifteen  hundred  and  forty-eight  and  fifteen 
himdred  and  forty-nine,  shall  be  liable  to  a  penalty  of  two  hundred  dollars  for  each 
Md  every  violation  thereof,  and  to  the  further  penalty  of  two  hundred  dollars  for 
each  thirty  days  during  which  such  violation  shall  continue;  and  all  such  penal- 
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ties  Bhall  be  recovered,  with  costs  of  suit,  in  a  civil  action  or  actions,  in  the  name 
of  the  state  for  the  use  of  the  county  in  which  the  well  shall  have  been  opened. 
['92,  p.  42. 

1551.  Bights  of  adjacent  owner.  Whenever  any  person  or  corpora- 
tion shall  abandon  any  gas  well,  and  shall  fail  to  comply  with  section  fifteen 
hmidred  and  forty-nine,  any  person  or  corporation  lawf  idly  in  posBession  of  lands 
adjacent  to  or  in  l^e  neighborhood  of  sud  well  may  enter  upon  tiie  land  upon 

which  said  well  is  situated  and  take  possession  of  said  well,  and  plug  the  same 
in  the  manner  provided  by  section  fifteen  hundred  and  forty-nine,  and  may  main- 
tain a  civil  action  in  any  coiuii  of  the  state,  against  all  or  any  of  the  owners  or 
persons  abandoning  said  well,  to  recover  the  costs  thereof.  This  shall  be  in^addi- 
tion  to  the  penalties  provided  by  section  fifteen  hundred  and  fifty.    ['92,  p.  42. 

1 662.   Bight  of  way  for  pipe  Unea   Any  person,  corporation,  or  asso- 
ciation desirous  of  obtaining  the  right  of  way  for  a  pipe  line  or  lines,  or  for  the 
location  of  any  gas  tank  or  reservoir,  eAiall  be  entitled  to  exercise  the  right  of 
eminent  domain.    ['92,  p.  42. 
Eminent  domain  generally,  f  {  3588-3608. 


TITLE  46. 

NEGOTIABLE  INSTRUMENTS. 


GHAPTEB  1. 

DEFINITIONS. 

1553.  Written  promise  for  sum  certain.    A  n^otiable  instrument 

is  a  written  promise  or  request  for  the  payment  of  a  certain  sum  of  money  to  order 

or  bearer,  in  conformity  to  the  provisions  of  this  title.    [C.  L.  §  2841. 

Cal.  Civ.  C.  g  3067.  undertake  to  pay  an  attorney's  fee  if  a  suit  should 

Notes,  billa,  checks,  etc.,  may  be  made  or  drawn  be  brought  to  enforce  the  collection  of  a  note,  does 

by  tel^rsph,  §  8699.  not  render  the  note  non-negotiable.   Id.   A.  note 

ProYislon  in  a  note  that ' '  if  the  interest  be  not  MUng  due  In  the  hands  of  the  payee  ceases  to  be 

paid  as  stipulated,  the  legal  holder  may  declare  negotiable.    Afterwards  indoraers  take  it  sabiect 

the  principal  due  and  proceed  by  law  to  recover  to  the  same  defense  that  could  have  been  made  in 

both  principal  and  interest,"  does  not  destroy  nego-  the  hands  of  the  payee.    The  stipalation  to  pay 

tiabibty.   Smith  t.  Williamson,  8  U.  219;  30  P.  753.  attorney's  fees  in  case  of  suit,  binds  the  maker  to 

The  stipulation  in  a  uot«  which  includes  the  cov-  nay  them  as  a  part  of  the  costs  of  the  remedy,  but 

enants  of  a  mortgage  by  which  the  makers  agree  to  he  cannot  be  required  to  pay  more  thui  the  fees 

pay  taxes  on  the  property,  aasessment,  insurance,  actuall^r  chained.  Id. 

and  damageB  for  waste,  rendeia  the  note  non-negQ-  Decisions  on  consideration,  g  1567;  on  suretyship, 

tiable.   Salisbury  t.  Stewart,  —  U.  — :  49  P.  777.  etc.,  g  1568;  on  notes  generally,  g  16S8. 
The  &vt  that  the  makers  of  a  promissory  note 

1554.  Payable  in  money  only.  Conditions.  A  negotiable  instru- 
ment must  be  made  payable  in  money  only,  and  without  any  condition  not 
certain  of  fulfillment.    [C.  L.  g  2842. 

ObL  CiT.  C.  i  3066. 

1555.  Payee  to  be  ascertainable.  The  person  to  whose  order  a  nego- 
tiable instrument  is  made  payable  must  be  ascertainable  at  the  time  the  instrument 
is  made.    [C.  L.  §  2843. 

Cal.  Civ.  C.  e  3089. 

1656.  When  payee  has  option.  A  negotiaUe  instrument  may  give  to 
the  payee  an  option  Mtween  the  payment  of  the  sum  specified  therein  and  the 
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perfomumoe  of  another  act;  but  as  to  the  latter,  the  instrument  iB  not  within 
the  provisions  of  this  title.    [G.  L.  §  2844. 

CU.  (St.  C  2  30B0. 

1567.  Date.  Time  and  place  of  payment.  A  negotiable  inetrument 
may  be  with  or  without  date,  and  with  or  without  designation  of  time  or  place 
of  pftyment.    [C.  L.  §  2846. 

1558.  Oollateral  security.  A  u^;otiaMe  instrument  may  contain  a 
{dedge  of  colIat»»l  security,  with  authority  to  dispose  thereof.    [C.  L.  §  2846. 

OU.  Gy.  C.  2  3002. 

1559.  Must  not  contun  other  oontrtyct.  A  n^otiable  instrument 
must  not  contfun  any  other  contract  tlum  sudi  as  is  specified  in  this  chapter.  [C. 
L§2847. 

t«.  CSt.  C.  ?  3093. 

1560.  Any  date  may  be  inserted.  Any  date  may  be  inserted  by 
the  maker  of  a  n^otiable  instrument,  whether  past,  present,  or  future,  and  the 
mstroment  is  not  invalidated  by  his  death  or  incapacity  at  the  time  of  the  nomi- 
nal date.    [G.  L.  §  2848. 

Ctl.  Civ.  C.  i  30W. 

1 56 1 .  Six  classes.  There  are  six  classes  of  negotiable  instruments,  namely : 
first,  bills  of  exchange;  second,  promissory  notes;  third,  bank  notes;  fonrtli, 
cheeks;  &fth,  bonds;  sixth,  certificates  of  deposit.    [0.  L.  §  2849. 

(U.  »T.  C.  i  3096.  notes,  U  1658-166S.   Checks  and  brak  notes,  8| 

Bnb  of  exchwiRe,  32  1612-1657.   PromissoTy  166^1665. 


Chapter  2. 

INTERPEETATION. 

1562.  Time  of  payment  not  specified.  A  negotiable  instrument  which 
does  not  q>ecify  the  time  of  payment  is  payable  immecUately.    [G.  L.  §  2850. 

(U.  Or.  C.|  3000.  Slmilsr  piovMon.  k  1566. 

1563.  Place  of  payment  not  specified.  A  negotiable  instrument 
vhich  does  not  specify  a  place  of  payment  is  payable  at  the  residence  or  place  of 
boaness  of  the  maker,  or  wherever  he  may  be  found.    [G.  L.  §  2861. 

CkL  (St.  C.  I  3100. 

1664.  "Order"  or  "bearer."  An  instrument,  otherwise  negotiable  in 
form,  payable  to  a  person  named,  but  with  the  words  added,  "  or  to  his  order," 
or,  '>  to  bearer/'  or  words  equivalent  thereto,  is  in  the  former  case  payable  to  the 
written  order  of  such  .person,  and  in  the  latter  case  payable  to  the  bew^r.  [C.  L. 
§2852. 
Oa.  CSt.  C  {  3101. 

1566.  Where  payable  to  maker  or  fictitious  person.  A  negotiable 
iBBtnunent,  made  payable  to  the  order  of  the  maker,  or  of  a  fictitious  person,  if 
iesned  by  the  maker  for  a  valid  consideration,  without  indorsement,  has  the  same 
effect  against  him  and  ail  other  persons  having  notice  of  the  fact,  as  if  payable  to 
the  bearer.    [0.  L.  §  2853. 

CU.  CtT.  C.  3  3102. 

1666.   When  payee  obviously  fictitious.   A  negotiable  instrument, 
made  payable  to  the  order  of  a  person  obviously  fictitious,  is  payable  to  the 
bearer.    [G.  L.  §  2854. 
tM.  ciT.  a  { sm. 
14 
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1567.  What  presumed  from  signature.  The  signatare  of  every 
drawer,  acceptor,  and  indorser  of  a  ne^tiable  instrument  is  presumed  to  have 
been  made  for  a  valuable  consideration,  before  the  maturity  of  the  instrument, 
and  in  the  ordinary  course  of  business.    [C.  L.  §  2855. 


CftL  Civ.  C.  §  3104. 

Want  of  consideration  does  not  ezcaae,  g  1561. 

The  holder  of  negotiable  paper  before  maturity 
18  presumed  to  be  a  holder  for  value  and  is  not 
obliged  to  show  that  he  pud  value  for  it,  until  under 
proper  pleadinxs  evidence  Is  offered  to  overcome 
this  presaBTOtaon.  Voorhees  v.  Fisher,  9  U.  303; 
34  F,  64.  If  a  party  executes  a  promissory  note 
while  he  is  BO  Intoxicated  that  he  does  not  know 
what  he  is  doing,  and  after  becoming  sober  ratifies 
the  transaction  by  keeping  the  consideration  which 
he  would  receive  for  the  note,  he  cannot  after- 
wards avoid  the  note.  Smith  v.  WUUunson,  8  U. 
219;  30  P.  753.  A  promissory  note  in  the  hands  of 
a  bona  fide  holder  cannot  be  avoided  on  the  ground 
tliat  the  maker  of  the  note  at  the  time  he  executed 
it  was  80  intoxicated  that  he  did  not  know  what  he 
was  doing.  Id.  Conversations  between  two  DUtkem 
of  a  note  whereby  one  of  them  was  induced  to  sign 
it,  are  not  competent  evidence  to  affect  the  payee, 
when  he  was  not  present,  and  had  no  knowledge 
thereof.  Flint  v.  Nelson,  10  U.  261;  37  P.  479;  af- 
firmed 166  U.  S.  276.  Where  several  makers  place  a 
note  in  the  poesewion  of  one  of  their  number,  and  he 
delivers  it  to  the  payee,  he  acts  as  the  authorized 


agent  of  all  the  makers,  and  the  payee  takes  it,  if 
for  value,  chatted  with  no  other  equity  than 
appeared  to  his  knowledge.  Id.  B.,  in  a  separate 
answer  to  an  action  upon  a  promissory  note,  stated 
that  his  co^efeudant,  who  held  the  note  for  sale, 
had  promised  him  to  erase  his  name  before  selling 
the  note,  and  that  nlaintiff;  to  whom  same  was 
transferred,  accepted  it  with  knowledge  of  such 
agreement,  but  by  mistake  or  inadvertence,  the 
indorsement  was  not  erased;  htld,  that  these  facts 
constituted  a  good  defense  to  an  action  against  K. 
Oregg  V.  Qroesbeck,  11  U.  310;  40  P.  m  Uakera 
of  a  note  cannot  show  a  contemporaneous  pftnd 
agreement,  that  they  signed  on  the  representation 
of  plaintiff's  cashier  that  they  would  not  be  called 
upon  to  pay  it;  nor  is  proof  that  one  maker  nigned 
without  consideration  suflScient  to  destroy  the  pre» 
sumption  of  consideration  arising  from  the  note 
itself;  nor  is  a  bank  that  takes  a  note  for  valne 
before  maturity,  signed  by  its  cashier  and  others, 
chargeable  with  knowled^  of  an  agreement 
between  the  cashier  and  his  co-makers  that  the 
note  was  not  to  be  delivered  until  It  was  signed  by 
the  president  of  the  bank.  First  Nat'l  Bank  v. 
Footc,  12  U.  157:  42  P.  205. 


Chapter  8. 


INDORSEMENTS. 

1568.  Indorser,  who  is.  One  who  writes  his  name  upon  a  n^tdable 
instrument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers  it,  with  his 
name  thereon,  to  another  person,  is  called  an  indorser,  and  his  act  is  called 
indorsement.     [C.  L.  §  2856. 


Cal.  Civ.  C.  §  3108. 

ludOTsement,  Suretyship,  and  Guaranty. 
An  indorser  holding  other  notes  and  mortgages  as 

securities  from  the  maker  of  the  note  may  transfer 
such  securities  to  the  payee,  who  may  proceed  to 
recover  upon  the  securities  before  suing  upon  the 
note  indorsed.  Wells,  Fargo  &  Co,  v.  Smith,  2  U. 
39.  If  a  material  fact  connected  with  the  contract 
of  suretyship  and  directly  affecting  the  sureties' 
liability,  and  which  might  influence  them  in  enter- 
ing into  the  contract,  is  purposely  coucealed  from 
them  in  the  interest  of  the  creditor,  such  conceal- 
ment, though  no  inquiry  is  made  by  the  sureties, 
amounts  to  fraud  upon  them,  and  would  discharge 
them  from  liability;  held  further,  that  sureties  upon 
a  note  based  upon  a  contract  made  by  a  person  who 
was  acting  us  agent  for  both  parties  to  the  contract, 
such  fact  being  unknown  to  the  sureties,  would 
not  be  liable.  Jungk  v.  Holbrook,  —  U,  — :  49  P. 
SOS.  See  same  case.  9  U.  49;  33  F.  236.  13  U.  309; 
42  P.  292. 

When  the  payee  of  a  note  gives  the  principal  an 
extension  of  time,  for  a  valuable  consideration, 
without  the  consent  of  the  surety,  the  latter  is 
thereby  disctiarged  from  Airther  lisbili^,  Baskin 
V.  Godbe,  1  U.  28.  Where  payee  after  knowledge 
that  one  of  two  makers  is  in  fact  a  surety  foi  the 
other,  agrees  with  the  principal  to  extend  the  time 
of  payment,  or  do  any  act  to  continue  the  liability 
of  the  surety  without  the  latter's  consent,  the 
surety  is  discharged.  Glllett  v.  Taylor;  —  U.  — ; 
46  P.  1099. 

A  person  who  signs  a  note  as  maker  hut  is  in  fkct 


a  surety,  will  be  considered  as  a  principal  with 
respect  to  all  who  have  no  notice  of  the  suretyship; 
but  where  such  fact  was  known  to  plaintiff  before 
equities  attached,  such  maker  may  prove  the  same 
by  parol  evidence.  Id.  Where  tiie  relation  of 
principal  and  surety  exists  between  two  joint 
makers  of  a  promissory  note,  the  surety  to  whom 
theuote  has  lioen  assigned  by  blank  indoisement 
cannot,  as  an  indorsee^  sue  his  principal.  Hia 
remedy  is  for  money  paid  to  the  use  of  nil  piind- 
pal.    Miller  v.  Zeigler,  3  U.  17;  .'i  P.  .518. 

A  held  the  note  of  B,  which  had  been  transferred 
in  him  by  8,  who  rcpnutented  the  note  as  "good." 
After  the  note  was  past  due  and  unpaid,  S  indorsed 
the  same  as  a  guaranty  that  the  note  wa.s  good. 
Afterwards,  without  any  notice  to  8  of  the  non- 
payment of  the  note  by  B,  suit  was  Lxvmmeaced  by 
A  agaiust  S  and  the  makers  thereof.  Helti.  that  S 
was  a  guarantor,  and  liable  on  the  note  only  after 
a  regular  prosecutaon  acainst  the  maker  thereof 
and  the  use  of  due  and  reasonable  diligence  on 
the  part  of  the  plaintiff  to  collect  the  same  from  the 
maker  by  due  course  of  law.  Anderson  v.  Stevens. 
2  U.  oiiK.  Notwithstanding  the  contract  of  guar- 
anty is  the  obligation  of  a  surety,  it  is  to  be 
construed  as  a  mercantile  Instrument  in  further- 
ance of  it^  spirit  and  liberally  to  promote  the  oae 
and  convenience  of  commercial  intennurse.  Davis 
v.  Wells,  Fargo  &  Co.,  104  U.  8.  158.  Affirming 
2  U.  411.  One  or  more  persons  may  sign  a  note  as 
guarantors,  and  deliver  it  to  the  payee  with  the 
agreement  that  they  shall  not  be  bound  noleaa 
other  persons  named  shall  also  sign,  snd  if  sach 


Digitized  by 


NEGOTIABLE  INSTBUMENTS— DOWRSEMENTS.  399 

penom  do  not  agn,  that  those  rignlng  shall  not  be  ''accepted  by  Iwnks  aud  busmeBamen  must  be  fftiriy 

Beld.  State  Bank  of  Utah  t.  Barton-Oardner  Co.,  presamed  to  have  been  the  understanding  of  the 

—  U.  — ;  48  P.  402.    Any  agreement  between  the  parties  to  the  guaranty.   Id.   Where  the  guaranty 

directors  of  a  defendant  corporation  with  respect  declares  that  the  goarantor  thereby  guaranties 

to  the  contract  of  KOaranty  of  which  plaintiff  was  onto  the  guarantee  unconditionally  at  all  times 

Mt  clearly  notUteo,  eould  not  Und  it.  Id.  Where  advances,  etc.,  to  a  third  person,  notice  of  demand 

tfce  directors  of  a  oorporatton  mntoally  agreed  to  of  payment  and  of  the  defonlt  of  the  debtor  is 

agn  the  corporation's  note,  bat  the  note  was  deliv-  waived,  as  well  as  notice  of  the  amount  of  the 

ered  withoat  the  signatnrefi  of  all  of  such  directors,  advances  when  made,  when  either  or  both  would 

the  law  will  presume  the  due  execution  and  otherwise  be  required;  but  a  failure  or  delay  in 

ddivery  of  the  note,  and  that  the  payee  waived  giving  such  notices,  if  required,  la  no  defense  to 

tbe  guaranty  of  such  directors  as  did  not  sign;  an  action  upon  a  guaranty,  unless  where  loss  or 

tad  the  aignera  will  be  held  unless  the  payee  had  damage  has  thereby  accrued  to  the  guarantor,  and 

utaal  notice  that  those  signing  did  so  with  the  then  only  to  the  extent  of  the  lose.  Id. 

eondition  that  none  of  the  directon  should  be  Where  a  canal  company  gave  its  note  to  a  bank 

bosod  unless  all  shonld  sign.  Id.  If  the  guaranty  guaranteed  by  two  of  its  officers,  who  were  also 

iiiBBde^tlwreqDestof  thegaarantee,itfldeliver7  officers  of  tbe  banking  corporation,  which  note 

to  the  guarantee  oompletee  the  contract.    The  was  subsequently  replaced  by  a  second  note  and 

HBM  resalt  follows  where  the  agreement  to  accept  collateral  secarity,  which  second  note,  five  day« 

Hcoatemporaneous  with  the  guaranty  and  const!-  after  its  execution,  was  guaranteed  without  con- 

iHtcs  its  oonnderation.    Notioe  of  acceptance  is  sideration  by  said  officers;  held,  that  such  guaranty 

ant  neceasary  where  the  guaranty  is  expressed  to  is  not  binding,  having  been  without  consideration, 

he  in  emddermtion  of  one  dollar,  the  receipt  of  Armstrong  v.  Oacbe  V^ey  Land  and  Canal  Co., 

which  ia  acknowledged.  WeIl^  Fargo  ft  Co.  v.  —  U.  — ;  4B  P.  60a   When  the  guaranty  of  a  third 

Davto,  t  V.  411.  Affirmed  104  U.  S.  Iw.   A  guar-  person  is  written  on  the  same  paper  as  the  promis- 

snty  that  provides  for  tbe   payment  of  any  sory  note  prior  to  its  delivery,  and  is  a  condition 

"oTerdnfts'*  of  the  principal  debtor  must  be  con-  of  acceptance,  such  guaranty  is  supported  by  the 

tfnwd  like  other  commercial  paper,  with  reference  consideration  of  the  note,  and  need  not  express 

to     nosgta  of  trade  and  bnsbieaa,  and  the  mean-  a  eonaidentioiL  Oagan  t.  Stevens,  4  V,  348;  6  P. 

ing  Vt  the  word  "overdraft"  as  nnderstood  and  706. 

1569.  Signature  on  back  of  inBtrument.  One  who  agrees  to  indorae 
a  DC^tiable  inatroment  is  bound  to  write  his  aignatore  upon  the  back  of  the 
iosbmaent,  if  there  is  suffideat  space  thereon  for  that  purpose.    [C.  L.  §  28&7. 

cu.  av.  c.  9  3108. 

1570.  Signature  on  annexed  paper.  When  there  is  not  room  for  a 
agnatore  upon  the  back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 
iiidorsement  thereof  may  be  made  upon  a  paper  annexed  thereto.    [G.  Jj.  §  285S. 

Gil.  Ctv.  C  3  3110. 

1671.  Two  kinds.  An  indorsement  may  be  general  or  spedal.  [0.  L. 
§2869. 

CsL  Ov.  C.  ?  3111. 

1572.  Qeneral.  A  general  indorsement  is  one  by  which  no  indorsee  is 
umed.    [C.  L.  §  2860. 

CW.  Qv.  C.  2  3112. 

1673.  Special.  A  special  indorsement  specifies  the  indorsee.  [C.  L. 
12861. 

CU.  dr.  C.  2  3U3. 

1674.  General,  effi»ct  of.  A  negotiable  instrument  bearing  a  general 
ind(H«ement  cannot  be  afterwards  specially  indorsed ;  but  any  lawful  holder  may 
torn  a  gener^  indorsement  into  a  special  one,  by  writing  above  it  a  direction  for 
payment  to  a  particular  person.    [C.  L.  §  2862. 

Cat  av.  C.  2  3114. 

1576.  Special  indorsement  may  destroy  negotiability.  A  special 
indorsement  may,  by  express  words  for  that  purpose,  but  not  otherwise,  be  so 
made  as  to  render  the  instrument  not  n^otiable.    [C.  L.  §  2863. 
cu.  av.  c.  2  3115. 

1676.  Warranty  of  unqualified  indorsement.  Every  indorser  of  a 
nego^ble  instmmoit,  unless  his  indorsement  is  qlu^ified,  warrants  to  every  sub- 
sequent holder  thereof,  who  is  not  liable  thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be. 

2.  That  he  has  a  good  title  to  it. 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon  them. 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will,  upon  notice 
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thereof  duly  given  to  him,  or  without  notice  where  it  is  excused  by  hiw,  pay  the 
same  with  interest,  onlesB  exonerated  under  the  provisions  of  sections  sixteen- 
hundred  and  twenty-three,  sixteen  hnndred  and  sixty-one,  or  sixteen  hundred 
and  sixty-foor.    [G.  L.  §  2864. 

Ort.  Ctr.  C.  g  3116. 

1577.  Indorsement  before  delivery.  One  who  indorses  a  n^otiable 
instrument  before  it  is  delivered  to  the  payee,  is  liable  to  the  payee  thereon  as  an 
indorser.    [C.  L.  §  2865. 

Cal.  civ.  C.  8  3117. 

1578.  Indorsement  without  recourse.  An  indorser  may  qualify  his 
indorsement  witii  the  words,  ' '  without  i-ecourse, ' '  or  equivalent  words ;  and 
upon  BVLch  indorsement,  he  is  responsible  only  to  the  same  extent  aa  in  the  case 
of  a  transfer  without  indorsement.    [C.  L.  §  2865. 

Cal.  civ.  C.  ?  3118. 

1570.   Id.   Except  as  otherwise  prescribed  by  the  last  section,  an  indorse- 
ment without  recourse  has  the  same  effect  as  any  othw  indorsement.    [C.  L. 
§2867. 
Cal.  dv.c.  23119. 

1580.  Indorsee's  rights  against  prior  parties.  An  indorsee  of  a 
n^otiable  instrument  has  ^e  same  rights  against  every  prior  party  thereto  that 
he  would  have  had  if  the  contract  haid  been  made  directly  between  them  in  the 
first  instance.    [C.  L.  §2868. 

Cal.  Civ.  C.  8  31S0.  dorseis  for  a  recovery  of  the  cooflideration,  which 

The  indorsee  of  a  forged  bill  of  exchange,  on  its  has  failed,  without  proof  of  demand  and  notice. 
diahoQor,  may  maintain  an  action  against  his  in-     Hamer  v.  Bralnerd,  7  U.  245  ;  26  P.  299. 

1581.  Effect  of  want  of  consideration.  The  want  of  a  consideration 
for  the  undertaking  of  a  maker,  acceptor,  or  indorser  of  a  n^otiable  instrument 
does  not  exonerate  him  from  liability  thereon  to  an  indorsee  in  good  faith  for  a 
consideration.    [C.  L.  §  2869. 

G»L  CiT.  G.  2  3122. 

Signature  preeamed  made  fors  valuable  conndemtioii,  etc,  { 1697. 

1582.  Indorsee  in  due  course,  who  is.  An  indorsee  in  due  course 
is  one  who,  in  good  faith,  in  the  ordinary  course  of  business,  and  for  value,  before 
its  apparent  maturity  or  presumptive  dishonor,  and  without  knowledge  of  ite 
actu^  dishonor,  acquires  a  n^;otiable  instrument,  duly  indorsed  to  him,  or 
indorsed  generally,  or  payable  to  the  beiu^.    [C.  L.  §  2870. 

Cal.  av.  C.  g  3123. 

1683.  Id.  Title  of.  An  indorsee  of  a  negotiable  instrument,  in  due 
course,  acquires  an  absolute  title  thereto,  so  that  it  is  valid  in  his  bands, 
notwithstanding  any  provision  of  law  making  it  generally  void  or  voidable, 
and  notwithstanding  any  defect  in  the  title  of  the  person  from  whom  he  acquired 
it.    [0.  L,  §  2871. 

CaL  CIt.  C.  §  3124. 

1584.  Instruments  left  partly  blank.  Effect  on  parties.  One 

who  makes  himself  a  party  to  an  instrument  intended  to  be  negotiable,  but  which 
is  left  partly  in  blank  for  the  purpose  of  filling  afterwards,  is  liable  upon  the 
instrument  to  an  indorsee  thereof  in  due  course,  in  whatever  mfumer  and  at  what- 
ever time  it  may  be  filled,  so  long  as  it  remains  negotiable  in  form.  [C.  L. 
§  2872. 
Oal.  av.  C.  1 312S. 
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I  PRESENTMENT  FOR  PAYMENT. 

I 

1586.  When  demand  ajid  o£fer  unnecessary.  It  is  not  necesBary  to 
nake  a  denumd  of  payment  upon  the  principal  debtor  in  a  n^;otiabIe  inBtrument 
in  order  to  charge  Mm,  but  if  the  inBtrument  is  by  its  termB  payable  at  a  specified 
place,  and  he  is  able  and  willing  to  pay  it  there  at  matnrity,  such .  ability  and 
villingness  are  equi^nlent  to  an  offer  of  payment  upon  his  part    [C.  L.  §  2873. 

Cal.  Gt.  C.  3  3130. 

Praseobneat  of  bill  of  exchange,  1636-1639. 

1586.  Preaentment,  how  made.  Presentment  of  a  negotiable  instru- 
ment  for  payment,  when  necessary,  must  be  made  as  follows,  as  nearly  as  by 
reasonable  diligence  it  is  practicable : 

1.  The  instrument  must  be  presented  by  the  holder. 

2.  The  instrument  must  be  presented  to  the  principal  debtor,  if  he  can  be 
fonnd  at  the  place  where  presentment  should  be  made,  and  if  not,  then  it  must 
be  presented  to  some  other  person  having  chaige  thereof  or  employed  therein,  if 
<»e  can  be  found  there. 

3.  An  instrument  which  specifies  a  place  for  its  payment  must  be  presented 
tiiere,  and  if  the  place  specified  includes  more  than  one  house,  then  at  the  place 
of  residenoe  or  bueaness  of  the  principal  debtor  if  it  can  be  found  therein. 

4.  An  instrument  which  does  not  specify  a  place  for  its  payment  must  be 
IHceented  at  the  place  of  residence  or  business  of  the  principal  debtor,  or  wherever 
he  may  be  found,  at  the  option  of  the  presenter. 

6.  The  instrument  must  be  presented  upon  the  day  of  its  maturity,  or,  if  it 
be  payable  on  demand,  it  may  be  presented  upon  any  day;  it  muBt  be  presented 
within  reasonable  hours,  and  if  it  be  payable  at  a  banking  house,  within  the  usual 
banking  hoars  of  the  vicini^,  but,  by  the  consent  of  the  person  to  whom  it  should 
be  presented,  it  may  be  presented  at  any  hour  of  the  day. 

6.   If  the  principal  debtor  have  no  place  of  business,  or  if  his  place  of  business 

or  residence  cannot,  with  reasonable  diligence,  be  asc^iiained,  presentment  for 

paymrat  is  excused.    [C.  L.  §  2874. 

(XL  Gv.  C.  2  3131.  certain  place,  the  maker,  in  order  to  svoid  coetoand 

9nnar  pnmrion  to  sab.  4,  }  1563.  PreKntanent  Intereflt,  mnst  deposit  or  make  a  valid  tender  of  tlie 

i     of  nramiaBoiy  note  payable  on  demand  or  at  sight  foil  amount  of  the  note  and  Interest  at  that  place, 

!     wittaat interest,  3  1661.  though  thenoteisnottlieze.  MoCanloy  v.  Leavitt, 

'      Where  a  pTomisBory  note  is  made  payable  at  a  10  U.  91 ;  37  P.  164. 

1587.  Ilaturity  when  payable  at  particular  time.  The  appai-eut 
maturity  of  a  negotiable  instrument  payable  at  a  particular  time,  is  the  day  on 
Thich  by  lis  terms  it  becomes  due,  or,  when  that  is  a  holiday,  the  next  preceding 
bxisiness  day,  except  when  such  preceding  day  is  also  a  holiday;  in  the  latter 
event  such  instrument  shall  become  due  on  the  next  Bucceeding  business  day. 

:    [C.  L.  §  2875. 

ox.  CiT.  C.  ?  3132. 

1688.   Presumptive  dishonor  of  bill  payable  after  sight.   A  bill  of 
i   exchange,  payable  at  a  certain  time  after  Bight,  which  is  not  accepted  within  ten 
days  after  its  date,  in  addition  to  the  time  which  would  suffice,  with  ordinary 
:   diligence,  to  forward  it  for  acceptance,  is  presumed  to  have  been  dishonored. 
I    [C.  L.  §  2876. 

I      CU.  Ot.  C.  2  3133. 

1589.  Apparent  maturity  of  bill  payable  at  sight.  The  apparent 
autarity  of  a  1ml  of  exchuige,  payable  at  sight  or  on  demand,  is,  first,  if  it  bears 
interest,  one  yeu*  after  its  d^;  or,  second,  if  it  does  not  bear  interest,  ten  days 
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after  its  date,  in  addition  to  the  time  which  would  Buffice,  with  ordinary  diligence, 
to  forward  it  for  aooeptanoe.    [C.  L.  §  2877. 

Oal.  CtT.  C.  i  3134. 

1590.  Apparent  maturity  of  note  payable  at  sight.  The  apparent 
matarity  of  a  promissory  note,  payable  at  sight  or  on  demand  is,  first,  if  it  bears 
interest,  one  year  after  its  date ;  or,  second,  if  it  does  not  bear  interest,  six  months 
after  its  date.    [C.  L.  §  2878. 

CaL  CSt.  C.  i  3135. 

1 59 1 .  Id.  Time  added.  When  a  promissory  note  is  payable  at  a  certain 
time  after  sight  or  demand,  such  time  is  to  be  added  to  the  periods  mentioned  in 
the  preceding  section.    [G.  L.  §  2879. 

Cal.  dv.C.  §3136. 

1 592.  Condition  concurrent  to  payment.  A  party  to  a  negotiable 
instrument  may  require,  as  a  condition  concurr«it  to  its  payment  by  him,  firerti, 
that  the  instrument  be  surrendered  to  him,  unless  it  is  lost  or  destroyed,  or  tlie 
holder  has  otiier  dums  upon  it;  or,  second,  if  the  holder  has  a  right  to  retain 
the  instniment  and  does  retun  it,  then  that  a  receipt  for  the  amount  paid  or  an 
exoneration  of  the  party  paying  be  written  thereon ;  or,  third,  if  the  instrument 
is  lost  or  destroyed,  then  that  the  holder  give  to  him  a  bond,  executed  by  him- 
sdf  and  two  sufficient  sureties,  to  indemnify  him  against  any  lawful  daim 
thereon.    [C.  L.  §  2880. 

Cal.  a.r.  C.  i  3137. 


Ohaptbr  5. 

DISHOIfOB. 

1593.  When  instrument  dishonored.  A  negotiable  instrument  is  6i&- 
honored  when  it  is  either  not  paid  or  not  accepted,  according  to  its  tenor,  on 
presentment  for  that  purpose,  or  without  {ffesentment  where  that  is  excused. 

[C.  L.  §  2881. 

Cal.  Civ.  C.  S  3141. 

Diflbonor  of  bill  of  exchange,  J  162S. 

1594.  Notice,  by  whom  given.   Notice  of  the  dishonor  of  a  negotiable 

instrument  may  be  given : 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  to  the  instrument  who  might  be  compelled  to  pay  it  to  the 
holder,  and  who  would,  upon  taking  it  up,  have  a  right  to  reimbursement  from 
the  party  to  whom  the  notice  is  given.    [C.  L.  §  28^. 

Col.  CfT.  0.  i  3142. 

1595.  Notice,  form  of.  A  notice  of  dishonor  may  be  given  in  any  form 
which  describes  the  instrument  with  reasonable  certainty,  and  substantially 
informs  the  party  receiving  it  tliat  the  instrument  has  been  dishonored.  [C.  L. 
§  2883. 

Cal.  Gv.  C.  g  3143. 

1596.  Notice,  how  served.   A  notice  of  dishonor  may  be  given: 

1.  By  delivering  it  to  the  party  to  be  charged,  personally,  at  any  place. 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place  of  residence  or 
business  of  such  party  apparently  acting  for  him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party  to  be  chained,  at 
his  place  of  residence,  according  to  the  best  information  that  the  person  giving 
the  notice  can  obtain,  depositing  it  in  the  postoffice  most  convoiiently  accessible 
from  the  place  where  the  presentment  was  made  and  paying  the  postage  thereon. 
[C.  L.  §  2884. 

Cal.Cir.  C.  2  3144. 
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Notice,  when  given,  if  bv  mail.  When  notice  of  dishonor  is 

mQ  poatoffice  in  time  for  the  first  mail 


1597.  Notice,  after  indoraer's  death.  In  case  of  the  death  of  a  party 
to  whom  the  notice  of  dishonor  should  otherwise  be  given,  the  notice  must  be 
given  to  one  of  his  pereonal  representatives :  or,  if  there  are  none,  then  to  any 
member  of  his  family  who  resided  with  him  at  his  death ;  or,  if  there  is  none,  then 
i%  must  be  mailed  to  his  last  place  of  residence,  as  prescribed  by  subdivision  three 
of  section  fifteen  hundred  and  ninety-six.    [G.  L.  §  2886. 

CO.  ay.  C.i3145. 

1598.  Notice,  when  valid  after  death.  A  notice  of  dishonor  sent  to  a 
part^  after  his  death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid.    [C.  L. 

§2886. 
CU.  Civ.  C.  ?  3146. 

1599.  Notice,  when  griven,  if  not  by  mail.   Notice  of  dishonor,  when 

given  by  the  holder  of  an  instrument  or  his  a^nt,  otherwise  than  by  mail,  must 
be  given  on  the  day  of  dishonor,  or  on  the  next  business  day  thereafter.    [C.  L. 

§2887. 

ai.  Civ.  C.  g  3147. 

1600. 

given  hy  mail,  it  must  be  deposited  in 

which  doses  after  noon  on  the  first  business  day  sacceeding  the  dishonor,  and 
which  leaves  the  place  where  the  inatrum^t  was  dishonored  for  the  place  to  which 
the  notice  should  be  sent.    [C.  L.  §  2888. 

Civ.  C.  i  3148. 

1601.  Notice  by  agent.  When  the  holder  of  a  negotiable  instrument, 
at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  sufficient  for  him 

to  give  notice  to  his  principal  in  the  same  manner  as  to  an  indorser,  and  his  prin- 
cipal may  give  notice  to  any  other  party  to  be  chained,  as  if  he  were  himself  an 
indorser.  And  if  an  agent  of  the  owner  employs  a  sub-agent,  it  is  suilicient  for  each 
snceessive  agent  or  sub-agent  to  give  notice  in  like  manner  to  his  own  principal. 
[C.  L.  §  2889. 

CW.ar.C.  J3149. 

1602.  Id.  To  prior  parties.  Every  party  to  a  negotiable  instrument, 
receiving  notice  of  its  dishonor,  has  the  like  time  thereafter  to  give  similai*  notice 
to  prior  parties  as  the  original  holder  had  after  its  dishonor,  but  this  additional 
time  is  available  only  to  the  particular  party  entitied  thereto.    [C.  L.  §  2890. 

CU,  Civ.  C.  2  3150. 

1603.  Id.  Laures  to  benefit  of  all.  A  notice  of  the  dishonorof  a  nego- 
tiable instrument,  if  valid  in  favor  of  the  party  giving  it,  inures  to  the  benefit 
of  all  other  parties  thereto  whose  right  to  give  the  like  notice  has  not  then  been 
loet.    [C.  L.  S  2891. 

CW.  Civ.  C.  g  3151. 


Ohafteb  6. 

EXCUSE  OF  PRESENTMENT  AND  NOTICE. 

1604.  Notice  of  dishonor,  when  excused.  Notice  of  dishonor  is 
excused :  first,  when  the  party  by  whom  it  should  be  given  cannot,  with  reason- 
able diligence,  ascertain  either  the  place  of  residence  or  business  of  the  party  to 
be  charged;  or,  second,  when  there  is  no  postoifice  communication  between  the 
town  of  the  party  by  whom  the  notice  should  be  given,  and  the  town  in  whit^h 
the  place  of  residence  or  business  of  the  party  to  be  charged  is  situated ;  or,  third, 
vhen  the  party  to  be  chiuiged  is  the  same  person  who  dishonors  the  instrument ; 
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or,  fourth,  when  the  notice  ia  waived  by  the  party  en^tled  thereta    [C  L. 

§  2892. 

CBLCiT.C.  33166. 

When  preaentment  of  Mil  of  exohange  !■  ezonsed,  }}  1640-16^ 

1605.  Presentment  and  notice,  when  excused.  Presentment  and 
notice  are  excused  as  to  any  party  to  a  negotiable  instrument,  who  informs  the 
holder,  within  ten  days  before  its  matarity,  that  it  will  be  di^oncn^.    [C  L. 

§2893. 

GbI.  Civ.  C  3  3156. 

1606.  Id.  If  before  or  aibeac  the  maturity  of  an  instriunent  an  indorsu' 
has  received  fnll  aeourity  for  the  amount  thereof,  or  the  maker  has  assigned  all 
his  estate  to  him  as  snch  seonrity,  presentment  and  notice  to  him  are  excused. 

[0.  L.  §  2894. 
Cal.  ar.  C.  8  3167. 

1607.  Delay,  when  excused.  Delay  in  presentment,  or  in  giving  notice 
of  dishonor,  is  excused  when  caused  by  eircumstanoes  which  the  party  delaying 
could  not  have  avoided  by  the  exerdse  of  reasonable  care  and  diligence.    [G.  L. 

§  2895. 

Cal.  Civ.  C.  §  3158.  senting  a  note  indoraed  when  oTerdae  dow  not 

The  aaeBtion  of  the  reasonableneos  of  delay  in     exonerate  any  parly  thereto  by  laws  of  Utoh,  UBi, 

pieientuiir  a  promiflsory  note  tor  payment  u  a     aeotionOT.  Domell  t.  Sowden,  6  U. 216;  14F.3M. 

question  at  Uiw  for  the  conit.   Here  del^  in  pre- 

1608.  Waiver  of  presentment  and  notice.  A  waiver  of  presentment 
waives  notice  of  dishonor  also,  unless  the  contrary  is  expressly  stipulated;  bat 
a  waiver  of  notioe  does  not  waive  presentment.    [G.  L.  §  2896. 

Ckl.  CS.Y.  C.  i  3159. 

1609.  Waiver  of  protest,  effect  of.  A  wiuver  of  protest  on  uy 
negotiable  instrument  other  than  a  foreign  Ull  of  ^change  waives  presentment 
and  notice.    [C.  L.  §  2897. 

Cal.  Civ.  c.  i  siao. 


CHAPTBB  7. 

EXTINCTION  AND  DAYS  OP  GRACE. 

1610.  Obligation  of  party,  how  extinguished.  The  obligation  of  a 
party  to  a  negotiable  instrument  is  extinguished :  first,  in  like  manner  with  that 
of  parties  to  contracts  in  general;  or,  second,  by  payment  of  the  amonnt  doe 
upon  the  instrument  at  or  after  its  maturity,  in  good  faith  and  in  the  ordinary 
course  of  business  to  any  person  having  actual  possession  thereof  and  entitied 
its  terms  to  payment.    [0.  L.  §  2898. 

Cal.  Civ.  C.  %  3164. 

1611.  No  dajrs  of  grace.  Bays  of  grace  are  not  allowed.  [G.  L- 
§2906*. 

(U.  ClT.  C.  1 3181. 


Chapter  8. 

BILLS  OF  EXCHANGE. 

1612.  Defined.  A  bill  of  exchange  is  an  instrument  negotiable  in  toraij 
by  which  one,  who  is  called  the  drawer,  requests  another,  called  the  drawee,  to 

pay  a  specified  sum  of  money.    [C.  L.  §  2899. 

Cal.  Civ.  C.  g  3171. 

Bill  becomes  a  promiaBoty  note,  when,     1650-16ao.   Negotiable  iiutniiaenta  genenllj,  2SSS-ltll> 
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1613.  Drawee  in  case  of  need.  A  biU  of  exchange  may  give  the  name 
of  any  person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of  need.  [C.  L. 
§2900. 

Cd.  Qt.  C.  I  3172. 

1614.  Drawn  in  parts.  A  bill  of  exchange  may  be  drawn  in  any  number 
of  parte,  each  part  stating  the  existence  of  the  others,  and  all  forming  one  set. 
[C.  L  §  2901. 

CU.  Gfr.  C.  2  3178. 

1615.  Id.  An  agreement  to  draw  a  bill  of  exchange  binds  the  drawer  to 
execute  it  in  three  parts,  If  the  other  party  to  the  agreement  desires  it.  [O.  L. 
S2902. 

CU.  (St.  C.  2  3174. 

1616.  Id.  PreBentiiient,6tG.,ofone  Buffl<^ent.  Presentment,  accept- 
ance, or  payment  of  a  single  part  in  a  set  of  a  bill  of  exchange  is  sufficient  for  the 
whole.    [C.  L.  §  2903. 

ai.  av.c.  §3175. 

1617.  Where  payable.  A  bill  of  exchange  is  payable :  first,  at  the  place 
vhae  by  its  terms  it  is  made  payable ;  or,  second,  if  it  specifies  no  place  of 
payment,  then  at  the  place  to  which  it  is  addressed ;  or,  third,  if  it  is  not  addressed 
to  anyplace,  thsa  at  the  place  of  residence  or  bnsiness  of  the  drawee,  or  wherever 
he  may  be  found.  If  the  drawee  has  no  place  of  business,  or  if  his  place  of 
boBiness  or  residence  cannot  with  reasonable  diligence  be  ascertained,  presentment 
for  payment  is  excused,  and  the  bill  may  be  protested  for  non-payment.  [C.  L. 
^2904. 

CU.  (St.  C.  2  31TB. 

1618.  Bights  and  obligations  of  drawer.  The  rights  and  obligations 
of  the  drawer  of  a  bill  of  exchange  are  the  same  as  those  of  the  first  indorser  of 
any  other  negotiable  instroment.    [G.  L.  §  2906. 

CU.  C'iT.  c.  2  3177.' 

16X0.  Presentment  for  acceptance,  when  made.  At  any  time  before 
a  bill  of  exchange  is  pay^able,  the  holder  may  present  it  to  the  drawee  for  accept- 
ance, and  if  acceptance  is  refused  the  bill  is  dishonored.    [C.  L.  §  2907. 

(U.  av.  C.  i  3185. 

1620.  Id.  How  made.  Prraentment  for  acceptance  must  be  made  in 
the  following  manner,  as  nearly  as  by  reasonable  dilig^ce  it  is  practicable : 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent, 

2.  It  must  be  presented  on  a  business  day  and  within  reasonable  hours. 

3.  It  must  be  presented  to  the  drawee ;  or,  if  he  is  absent  from  his  place  of 
residence  or  business,  to  some  person  having  charge  thereof  or  employed  therein ; 
and, 

4.  The  drawee  on  such  presentment  may  postpone  his  acceptance  or  refusal 
until  the  next  business  day.  If  the  drawee  has  no  place  of  business,  or,  if  his 
place  of  business  or  residence  cannot  with  reasonable  diligence  be  ascertained, 
presentment  for  acceptance  is  excoBed  and  the  bill  may  be  protested  for  non- 
acveptauce.    [C.  L.  §  2908. 

CU.  tiv.  c.  i  3186. 

1 621 .  Refusal  bygone  of  several  drawees.  Presentment  for  acceptance 
to  one  of  the  several  joint  drawees  and  refusal  by  him,  dispenses  with  present- 
ment to  the  oth«r&    [C.  L.  §  2909. 

t"*!.  Civ.  C.  2  3187. 

1622.  Id.  Drawee  in  case  of  need.  A  bill  of  exchange  which  specifies 
a  drawee  in  case  of  need  must  be  presented  to  him  for  acceptance  or  payment,  as 
the  case  may  be,  before  it  can  be  treated  as  dishonored.    [G.  L.  §  2910. 
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1623.  Id.  Bill  payable  specified  time  after  sight.  When  a  bill  of 
exchange  is  payable  at  a  specified  time  after  sig^t,  the  drawer  and  indoraers  are 
exonerated  if  it  is  not  presented  for  acceptance  within  ten  days  after  the  time 
which  would  snffice,  with  ordinary  diligence,  to  forward  it  for  acoepttuice,  unlesB 
preaentmoQt  is  excused.    [C.  L.  §2911. 

(M.  CiT.  c.  i  318&. 

ACCEPT  ANCB. 

1624.  How  made.  An  acceptance  of  a  bill  must  be  made  in  writing  by 
the  drawee,  or  by  an  acceptor  for  honor,  and  may  be  made  by  the  acceptor  writ- 
ing his  name  across  the  face  of  the  bill,  with  or  without  other  words.  [O.  L. 
§  2912. 

Cal.  Civ.  C.  a  3193. 

1625.  Acceptance  must  be  imqualifled.  The  holder  of  a  bill  of 
exchange,  if  entitlecl  to  an  acceptance  thereof,  may  treat  the  bill  as  dishouored 
if  the  di-awec  i-efuses  to  write  across  its  face  an  unqualified  acceptance.  [C.  L. 
§  2913. 

CbI.  CiT.  C.  3  3194. 

Dishonor  of  negotiable  instraiiienti  generallr,  ||  1568-1603. 

1626.  Sufficient  acceptance.  The  holder  of  a  lull  of  exchange  may, 
without  prejudice  to  his  rights  against  prior  pai-ties,  rec^ve  and  treat  as  a  suffi- 
cient acceptance: 

1.  An  acceptance  written  on  any  paiii  of  the  bill,  or  upon  a  separate  paper, 

2.  An  acceptance  qualified  so  far  only  an  to  make  the  bill  payable  at  a  par- 
ticular place  within  the  city  or  town  in  which,  if  the  acceptance  were  unqualified, 
it  would  be  payable ;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder  after  present- 
ment, in  which  case  the  bill  is  payable  immediately  without  regai-d  to  its  terms. 
[C.  L.  §  2914. 

Cal.  Civ.  C.  8  3m. 

1627.  Acceptance  by  separate  instrument.  The  acceptance  of  a  bill 
of  exchange,  by  a  separate  instrument,  binds  the  acceptor  to  one,  who,  upon  the 
faith  thereof,  has  the  bill  for  vfdne  or  other  good  consideration.    [G.  L.  §  2915. 

Cal.  Civ.  C.  3  3196. 

1628.  Unconditional  promise  to  accept.  An  unconditional  promise, 
in  writing,  to  accept  a  bill  of  exchange,  is  a  sufficient  acceptance  thereof,  in  favor 
of  ev^  person  who,  upon  the  faith  thereof,  has  taken  tlie  bill  for  value  or  other 
good  consideration.    [C.  L.  §  2916. 

Cat.  Civ.  C.  g  3197. 

1620.  Oanoellatdon  of  acceptance.  The  acceptor  of  a  bill  of 
exchange  may  cancel  his  acceptance  at  any  time  before  delivering  the  bill  to  the 
holder,  and  before  the  bolder  has,  with  the  consent  of  the  acceptor,  transferred 
his  title  to  anothei-  person,  who  has  given  value  for  it  upon  the  faith  of  sach 
acceptance.    [C.  L.  §  2917. 

Cal.  CSv.  C.  ?  3198. 

1630.  Aco^tance  admits  what.  The  acceptance  of  a  bill  of  exchange 
admits  the  signatui'C  of  the  drawer,  but  does  not  admit  the  signature  of  any 
indorser  to  be  geninne.    [C.  L.  §  2918. 

CbA.  Civ.  C.  2  3198. 

ACCBFTANCB  OB  PAYMENT  FOB  HONOR. 

1631.  When.   On  tiie  dishonor  of  a  bill  of  exchange  by  the  drawee,  and 

in  case  of  a  foreign  bill,  after  it  has  been  duly  protested,  it  may  be  accepted  or 
paid  by  any  person,  for  the  honor  of  any  part^-  thereto.    [C.  L.  §  2919. 
Oal.  Civ.  C  8  3S03. 
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1632.  Holder  must  accept  payment  for  honor.  The  holder  of  a  bill 
of  exchange,  is  not  bonnd  to  allow  it  to  be  accepted  for  honor,  bat  is  bound  to 
accept  payment  for  honcn*.    [C.  L.  §  2920. 

Cal.  Gj.C.  {3004. 

1633.  Acceptance  for  honor,  how  made.  Reimbursement.  An 
acceptor  or  payer  for  honor  must  write  a  memorandum  upon  the  bill,  stating 
tiiacan  for  whose  honor  he  accepts  or  pays,  and  must  give  notice  to  such  parties 
with  reaBonable  dilig^ice,  of  tixe  fact  of  such  acceptance  or  paymwt.  Having 
done  so  he  is  entitled  to  reimbursement  from  such  parties  and  from  all  parties 
prior  to  them.    [C.  L.  §  2921. 

(Tri.  Civ.  C.  g  3205. 

1634.  Id.  Presentment.  Notice  of  dishonor.  A  bill  of  exchange 
vhich  has  been  accepted  for  honor,  most  be  presented  at  its  maturity  to  the 
drawee  for  payment,  and  notice  of  its  dishonor  by  him  must  be  given  to  the 
acceptor  for  honor,  in  like  manner  as  to  an  indorser ;  after  which  the  acceptor  for 
honor  mast  pay  the  bill.    [C.  L.  §2922. 

CU.  Civ.  C.  g  3806. 

1636.  Acceptance  for  honor  does  not  excuse  notice.  The  accept- 
ance of  a  loll  of  exchange  for  honor  does  not  excuse  the  holder  from  giving  notice 
of  its  dishonor  by  the  drawee.    [G.  L.  §  2923. 
lU.  Civ.  c  2  3ao7. 

PBB8BNTMBNT  VOB  PAYIKBNT. 

1636.  Presentment,  when  bill  not  accepted.   If  a  bill  of  exchange/^ 
IB,  by  its  terms,  payable  at  a  particular  place,  and  is  not  accepted  on  presentment, ' 
it  must  be  pr^ented  at  the  same  place  for  payment,  when  presentment  for  pay-  ^ 
ment  is  necessary.    [C.  L.  §  2924.  ' 

(W.  dv.  c.  g  3211. 

Pmmtment  of  negotiable  instmmeutB  genenlly,  gg  1685-1592. 

1637.  Id.  When  accepted.   A  bill  of  exchange  accepted  payable  at  a^-^i 
particular  place,  must  be  presented  at  that  place  for  payment  when  presentment . 
for  payment  is  necessary,  and  need  not  be  presented  elsewhere.    [C.  L.  §  2926. 

Oil.  CiT.  C.  ?  3212.  1^ 

1638.  Delay  in  presenting  bill  not  bearing  Interest.   If  a  bill  of 
exchange,  payable  at  sight  or  on  demand,  without  interest,  is  not  duly  presentetf . 
for  payment  within  ten  days  after  the  time  in  which  it  could,  with  reasonable 
diligence,  be  tnuwmitted  to  the  proper  place  for  such  presentment,  the  drawer 
and  indorsere  are  exonerated,  unless  such  presentment  is  excused.    [0.  L.  §  2926.  / . 

C^.  Civ.  C.  g  3213.  '  i^ 

1639.  Id.    Bearing  interest.    Mere  delay  in  presenting  a  bill  of 
exchange,  payaUe  witb  interest,  at  sight  or  on  demand,  does  not  exon^ate  any^« 
party  therato.    [C.  L.  §  2927. 

CU.  dv.  c.  g  aeu. 

EXOUBB  OP  PBB8BNTMBNT  AND  NOTXOB. 

1640.  Incapacity  to  accept.  The  presentment  of  a  bill  of  exchange 
for  accentanoe  is  excused,  if  the  drawee  has  not  capacity  to  accent  it.    [C.  L. 

§2928. 

C»l.  CiT.  C.  g  3218.  „  _ 

When  pTMentment  of  negotiable  instrameata  generally  is  ezcosea,  it  1004-1009. 

1641.  Uncontrollable  cause.  Delay  in  the  presentment  of  a  bill  of 
eudumge  for  acceptance  is  excused,  when  caused  by  ctrcumstances  over  which 
the  holder  has  no  control.    [C.  L.  §  2929. 

Cal.  Ot.  C.  3219. 

1642.  Acts  of  drawer.   Presentment  of  a  bill  of  ex<^iange  for  acceptance 


Digitized  by 


Gr 


408        NEGK)TIABLE  INSTRUMENTS— BILLS  OF  EXCHANGE. 


or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  t^e  drawer,  if  he  forbids 
the  drawee  to  accept,  or  the  acceptor  to  pay  the  bill ;  or  if,  at  the  time  of  drawing, 
he  had  no  reaeon  to  believe  that  the  drawee  would  accept  or  pay  the  same.  [C  L. 
§2930. 

Cal.  dv.  C.  2  32S0. 

FOBEIOM  BILLS. 

1643.  Inland  and  foreign  bills  defined.  An  inland  bill  of  exchange 
is  one  drawn  and  payable  within  this  state ;  ail  others  are  foreign.    [G.  L.  §  2931. 

Cal.  Cir.  C.  i  32S4. 

1644.  Dishonor  of  foreign  bill.  Protest.  Notice  of  dishonor  of  a 
foreign  bill  of  exchange  can  be  given  only  by  notice  of  its  protest.    [C.  L.  §  2932. 

,         Cftl.  Civ.  C.  g  3225. 

;  1646.  Protest,  by  whom  made.   Protest  must  be  made  by  a  notary 

public,  if  with  reason^le  diligence  one  can  be  obtained ;  and  if  not,  tiben  by  any 
.     reputable  prawn  in  the  presence  of  two  witnesses.    [C.  L.  §  2933. 

.         Cal.  Civ.  C.  2  3388. 

1  1646.   Form  of  protest.    Protest  must  be  made  by  an  instrument  in 

'  writing,  giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that  is  written 
)  thereon,  or  annexing  the  originid;  stating  the  presentment  and  manner  in  which 
i  it  was  made;  the  presence  or  absence  of  the  drawee  or  acceptor,  as  the  case  may 
'  be;  the  refusal  to  accept  or  to  pay,  or  the  inability  of  the  drawee  to  give  a  bind- 
ing acceptance,  and  in  case  of  refusal,  the  reason  assigned,  if  any;  and,  finally, 
<^  protesting  against  all  the  parties  to  be  charged.    [C.  L.  §  2934. 

MS    Cal.  Civ.  C.  2  3227. 

^  1647.  Protest,  where  made.  A  prot^t  for  non-acceptance  must  be 
made  in  the  city  or  town  in  which  the  bill  is  printed  for  acceptance,  and  a  pro- 
test  for  non-payment  in  the  city  or  town  in  which  it  is  presented  for  payment- 
[C.  L.  §  2935. 

_,y4    Cal.  Civ.  C.  §  3228. 

1648.  Protest,  when  made.  A  protest  must  be  noted  on  the  day  of 
presentment,  or  on  the  next  business  day;  but  it  may  be  written  out  at  any  time 
thereafter.    [C.  L.  §  2936, 

Cftl.  Civ.  C.  §  3229. 

1640.  Protest,  when  excused.  The  want  of  a  protest  of  a  foreign 
bill  of  exchange,  or  delay  in  making  the  same,  is  excused  in  like  cases  with  tiie 
want  or  delay  of  presentment.    [C.  L.  §  2937. 

Gal.  Civ.  0.  S  3230. 

1650.   Notice  of  protest.    Notice  of  protest  must  be  given  in  the  same 
manner  as  notice  of  dishonor,  except  that  it  may  be  given  by  the  notary  who 
*  >J  makes  the  protest.    [G.  L.  §  2938. 

C»l.  Civ.  C.  g  3231. 

V*  1651.  Waiver  of  protest.  If  a  foreign  bill  of  exchange  on  its  faoe 
;  waives  protest,  notice  of  dishonor  may  be  given  to  any  party  thereto,  in  like 
.  manner  as  of  an  inland  bill ;  except  that  if  any  indorser  of  such  a  bill  expressly 
■■.  i-equires  protest  to  be  made  by  a  direction  written  on  the  bill  at  or  before  hiR 
I  indorsement,  protest  must  be  made  and  notice  thereof  given  to  him  and  to  all 
J  subsequent  indorsers.    [C.  L.  §  2939. 

I      Cal.  Civ.  C.  §  3232. 

1652.  Declaration  before  payment  for  honor.  Reimbursement. 
One  who  pays  a  foreign  bill  of  exchange  for  honor  must  declare,  before  payment, 
in  the  presence  of  a  person  authorized  to  make  protest,  for  whose  honor  he  pays 
the  same,  in  order  to  entitle  him  to  reimbnrsement.    [C.  L.  §  2940. 

Cal.  av.  C.  g  3333. 

1663.   Damages  in  case  of  protest.   Damages  are  allowed  as  herein- 
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after  prescribed,  as  a  full  compensation  for  interest  accrued  before  notice  of 
dishonor,  re-exchange,  expenses,  and  all  othor  damages,  in  favor  of  holders  for 
valoe  only,  upon  bUls  of  exchange  drawn  or  negotiated  within  this  state  and 
protested  for  non-acoeptance  or  non-payment.    [G.  L.  §  2941. 

Cal.  Ot.  C.  i  3834. 

1654.  Id.  Rates.  Damages  are  allowed  under  the  last  section  upon  bills 
drawn  upon  any  person : 

1.  If  drawn  upon  any  person  in  this  state,  one  dollar  upon  each  one 
hundred  dollars  of  the  principal  sum  specified  in  the  bill. 

2.  If  drawn  upon  any  person  in  any  of  the  other  states  or  territories  of  the 
Tiiited  StateSf  two  md  a  half  dollars  upon  each  one  hundred  dollars  of  the  prin- 
cipal sum  specified  in  the  bill. 

3.  If  drawn  upon  any  person  in  any  place  in  a  foreign  country,  five  dollars 
upon  each  one  hundred  dollars  of  the  princip^  sum  specified  in  tiie  bill.  [G.  L. 
§  2942. 

ftl.  Civ.  C.  S  3235. 

1656.  Interest  in  case  of  protest.  From  the  time  of  notice  of  dishonor 
and  demand  of  payment,  lawful  interest  must  be  allowed  upon  the  a^^^r^te 
amount  of  the  principal  sum  specified  in  the  bill,  and  the  damages  mentioned  in 
the  preceding  section.    [C.  L.  §  2943. 

(il.  Civ.  C.  §  3836. 

1656.  Damages  where  expressed  in  U.  S.  money.  If  the  amount 
of  a  protested  bill  of  exchange  is  expressed  in  money  of  the  United  States, 
damages  are  estimated  upon  such  amount,  without  regard  to  the  rate  of  exchange. 
[C.  L.  §  2944. 

dl.  Civ.  C.  S  3237. 

1657.  Id.  Foreign  money.  If  the  amount  of  the  protested  biU  of 
fxchange  is  expressed  in  foreign  money,  damages  are  estimated  upon  the  value 
of  a  similar  bill  at  the  time  of  protest,  in  the  place  nearest  to  the  place  where  the 
bill  was  n^otiated,  and  where  such  bills  are  currently  sold.    [G.  L.  §  2945. 

Cal.  CiT.  C.  13838. 


CHAPTER  9. 


PROMISSORY  NOTES. 


1658.    Defined.    A  promissory  note  is  an  instrument,  n^otiable  in  form, 
Thereby  the  signer  promises  to  pay  a  specified  sum  of  money.    [G.  L.  §  2946.  rs'^. 

tal.  CiT.  C.  i  3244. 


Negotiable  iiutrDmenta  genenlly,  1659-1611. 

A  note  became  dae  Angust  3,  1884,  and  interest 
wu  to  be  paid  monthly  and  if  not  paid  the  whole 
should  become  dne;  the  date  of  payment  of  prin- 
Bfal  was  extended  to  August  3,  16^  and  other 
eonditiona  of  the  note  remained  the  etme;  Md, 
that  if  interest  was  not  piud  as  provided  in  note, 
the  whole  of  said  note  became  immediately  doe 
and  p^Ue.   Kelly  v.  Keishaw,  6  U.  886;  14  P. 

Wberp  a  debtor  in  failing  ciiGUmstances  pays  a 
note  not  yet  due  to  a  bank  fVom  money  on  deposit 
therein,  under  threat  of  attachment  proceedings  if 
the  note  is  not  paid,  sacb  payment  is  voluntary  and 
not  made  under  durees.  Flack  t.  National  Bank 
of  Commerce.  8  U.  193;  30  P.  746. 

.<  mtrrant  of  attorney  authorizinj;  any  attorney 
to  confeas  jadgment  a^^nst  the  makers  of  a  prom- 
iaury  note  is  not  recognized  by  the  statutes  of  Utah, 
ud  a  jndgment  entered  thereon  wilt  be  treated  as 
ajadgment  by  confession,  and  must  be  treated  In 
strict  conformity  with  the  statute.  Utah  Nat. 
Bank  V.  Sears,  13  U.  178;  44  P.  838. 

The  payment  of  interest  in  advance  on  a  note  Is 


prima  fiwie  evidence  of  an  a^«ement  to  extend  V^'f' 
the  time  of  pvnnent  for  the  period  for  which  inter- 
eet  is  paid.   Walley  v.  Deseret  Nat.  Bank,  —  U.  — ; 
47  P.  147. 

Where  sifpierB  of  a  promissory  note  place  "presi- 
dent "  and  secretary  "  after  their  names,  having 
first  signed  the  corporate  name,  such  note  will  not 
be  regarded  as  a  ^int  note,  unless  circumstance* 

unmistakably  indicate  an  intention  to  sign  the 
note  jointly.  Armstrong  v.  Cache  Valley  Land 
and  Canal  Co.,  —  U.  — ;  48  P.  690.  A  corporation 
cannot  recover  on  a  note  given  to  its  de&ulting 
manager  by  defendant,  where  the  evidence  shows 
tliat  it  was  a  personal  transaction  for  the  accommo- 
dation of  such  manager,  without  consideration, 
and  there  is  no  evidence  to  show  that  its  having 
been  given  enabled  the  manager  to  defrand  the 
company,  or  assisted  him  in  so  doing.  Overruling 
5  U.  568.  Societe  des  Mines  v.  Mackintosh,  7  U. 
35;  84  P.  669. 

A  payee  may  recover  from  the  maker  the  balance 
due  upon  a  note  prematurely  canceled  by  the 
payee.    Thompson  v.  Avery,  11  U.  214;  39  P.  889. 

Decisions  on  negotiability,  S  1563;  on  considera- 
tion, i  1S67;  on  saietysbip,  etc.,  ^  1668. 
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1660.  When  bill  of  exchange  deemed  note.  An  instrument  in  Hie 
form  of  a  bill  of  ezchai^,  but  drawn  upon  and  accepted  by  the  drawer  himself, 
is  to  be  deemed  a  promissory  note.    [C.  L.  §  2947. 

Cal.  Civ.  C.  g  3245. 

Billsof  exchange  Kenerally,  H  1612-16S7. 

1660.  Id.  A  bill  of  exchange,  if  accepted  with  the  consent  of  the  owner 
by  a  person  other  than  the  drawee,  or  an  acceptor  for  honor,  becomes  in  effect  the 
promissory  note  of  bxlcAi  person,  and  all  prior  parties  thereto  are  exonerated.  [C. 
L.  §  2948. 

Cal.  Civ.  C.  g  3248. 

1661.  Delay  in  presentment  of  sight  note.  If  a  promissoty  note, 
payable  on  demand,  or  at  sight,  without  interest,  is  not  duly  presented  for  pay- 
ment within  six  months  from  ite  date,  the  indorsers  thereof  are  exonerated,  unless 
such  presentment  is  excused.  Mere  delay  in  presenting  a  promissory  note,  pay- 
able with  interest,  at  sight  or  on  demand,  does  not  exonerate  any  party  theveto. 
[C.  L.  §  2949. 

-Cd.  av.  C.  §  3248. 
PreseDbnent  of  negotiable  instramentA,  2§158&'1582,  1604-1608. 

1 662.  Ohaptera  applicable  to  notes.  Chapters  one  to  seven,  inclnaive, 
of  this  title  shall  apply  to  promissory  notee.    [C.  L.  §  2949. 

Oal.  Civ.  C.  §  3247«. 


CHAPTER '10. 

CHECKS  AND  BANK  NOTES. 

1663.  Oheck  defined.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank 
or  banker,  or  person  described  as  such  upon  the  face  thereof,  and  payable  on 
demand,  without  interest.    [C.  L.  §  2960. 

Cal.  Civ.  C.  g  3254. 

Negoti&ble  inirtTamentfi  generally,  g|  1553-1611. 

1664.  Ohecks  sul^j^  to  rules  governing  bills.  Exceptions.  A 
check  is  subject  to  all  the  provisions  of  this  title,  concerning  bills  of  exchange, 
except  that: 

1.  The  drawer  and  indorsers  are  exonwated  by  delay  in  presentment  <Hily 
to  the  extent  of  the  injury  which  they  suffer  thereby. 

2.  An  indorsee  aftw  its  apparent  maturity,  but  without  actual  notice  of  its 
dishonor,  acquires  a  title  equal  to  that  of  an  indorsee  before  such  period.  [C 
L.  §  2951. 

Oal.  av.a  23386. 

1666.   Bank  note  negotiable  after  payment.  A  bank  note  ranains 

negotiable  even  after  it  has  been  paid  by  the  maker.    [C.  L.  §  2952. 

Oal.  Civ.  C.  g  3261.  act  of  Febraary  8,  1675,  althoogh  paid  ont  and 

An  order  to  pay  A  or  bearer  Ave  dollars  in  mer-  used  for  circultmon,  and  is  not  sol^ect  to  tbe  tax 

Ahandise,  signed  tiy  one  partr  mad  drawn  upon  impoaed  hy  thataet   Z.  C.  M.  I.  v.  Holliater,  3V. 

mother,  is  not  a  note  irt^ln  the  meaning  of  the  29^  3  P.  &.  Affirmed  lU  U.  8. 98. 
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TTTLB  47. 

NOTARIES  PUBLIC  AND  COMMISSIONERS  OF  DEEPS. 


OHAFTEB  1. 

NOTARIES  PUBLIC. 

1666.  Appointment.  Term.  The  governor  may  appoint  one  or  more 
notaries  public  m  each  of  the  countieH  of  this  state  whose  terms  of  office  shall  be 
four  years  from  the  date  of  tiieir  commissions.    ['96,  p.  80. 

Fecsof  notttries  public,  g  964._  Fees  in  full  compensation,  Con.  art.  21,  sec.  2. 

1667.  Oath  and  bond.  B^h  notary  public  shall,  before  entering  upon 
his  official  duties,  take  the  oath  of  office  and  give  a  bond,  with  sufficient  sureties, 
to  the  state  of  ITtah,  in  the  penal  sum  of  five  hundred  dollars,  conditioned  that 
he  will  faithfully  perform  the  duties  of  hie  office.  The  bond  shall  be  filed  with 
and  api»x>ved  by  the  secretary  of  state.    [C.  L.  §  231.  . 

1668.  Suit  on  bond.  The  commission  and  oath  shall  be  Atvtband 

recorded  in  the  office  of  the  secretary  of  state.  The  bond  may  be  sued  on  by 
any  person  injured  through  the  unfaithful  performance  of  such  notary's  duties; 
ftwtdfd,  that  no  suit  shall  be  so  instituted  after  three  years  from  the  time  the 
caase  of  such  action  accrued.    [C..L.  §  232. 

1669.  Powers.  Within  the  counties  for  which  they  are  appointed  nota- 
ries public  are  hereby  aiithorize<I  to  administer  all  oaths  provided  for  by  law ;  to 
acknowlec^  powers  of  attorne3'  and  all  instruments  of  writing  conveying  or 
affecting  property  in  any  part  of  this  state,  and  elsewhere  so  far  as  may  be  law- 
ful; to  take  affidavits  and  depositions;  to  make  declarations  and  protests,  and  to 
do  all  other  acts  nsually  done  by  notaries  puUic  in  other  states  and  teiritories. 
[C.  L.  S  233. 

"Kkx  aekDowledgmcnt  of  eonireyance  of  ml  estate,  2 1986. 

1670.  Record  of  protest.  Each  notary  public  shall  keep  a  fur  record 
of  all  notices  of  protest  nmde  by  him,  the  time  and  manner  in  which  they  have 
been  served,  and  the  names  of  all  the  parties  to  whom  they  were  directed,  and  the 
deficription  and  amount  of  the  instrument  protested ;  which  record  shall  be  com- 
petent evidence  to  l^;ally  prove  such  notices,  and,  when  required  and  the  fees 
we  paid,  he  shall  give  a  certified  copy  of  any  officii^  record  or  paper  in  his  office. 
[C.  U  §  286*. 

1671.  Seal.  Everj-  notary  public  shall  have  a  seal,  with  which  he  shall 
authenticate  all  his  official  acts.  S»id  seal  must  .contain  the  name  of  the  state, 
of  the  county  in  which  the  notary  public  is  commissioned  to  act,  and  the  words 
"  Notary  Public  "  or  Notarial  Seal,"  with  the  surname,  and  at  least  the  initials 
of  the  C^uistian  name,  of  the  notary  public.    [C.  L.  §  237*. 

1672.  T6  affix  date  of  expiration  of  commission.  Notaries  puUic 
in  ttiis  state  shall  affix  to  all  aclmowledgmentB  taken  and  certified  by  them 
according  to  law,  the  date  on  which  their  commissions  expire.     ['92,  p.  20. 

1673-  Unlawful  certification.  Penalty.  Any  notary  public  who  shall 
wilfully  affix  his  signature  and  seal  as  notary  public  to  any  instrument  after  the 
expirati<m  of  his  commission,  shall  be  guilty  of  a  misdemeanor.    ['94,  p.  91. 
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COMMISSIONEKS  OF  DEEDS. 


Chapter  2. 


COHHISSIOKEBS  OF  DEEDS. 


1674.  Appointment.  Term.  The  governor  may  appoint  in  each  state 
or  teiritory  of  the  United  States  except  the  state  pf  Utah,  or  in  any  fore^  state, 
one  or  more  commissioners  of  deeds,  to  hold  office  for  the  term  of  fonr  years  from 
and  after  the  date  of  their  commission,  bat  the  governor  may  remove  from  office 
any  commisedoner  during  the  term  for  which  he  waH  appointed.    [C.  L.  §  225*. 

CtA.  Pol.  C.  g  811. 

1675.  Powers.  Every  commissioner  of  deeds  has  power,  within  the  state 
for  which  he  wae  appointed : 

1.  To  administer  and  certil^  oaths. 

2.  To  take  and  c^idfy  depositions  and  affidavits. 

3.  To  take  and  certify  the  acknowle^mcnt  or  proof  of  powers  of  attorney, 
mortgages,  transfers,  grants,  deeds,  or  other  instruments  for  record ;  provided,  that 
he  slufcll  state  thereon  the  date  of  the  expiration  of  his  commission. 

4.  ^-  'To  provide  and  keep  an  official  seal,  upon  which  must  be  engraved  hia 
name,  the  words  "  Commissioner  of  Deeds  for  the  State  of  Utah,"  and  the  name 
of  the  state  for  which  he  is  commissioned. 

5.  To  authenticate  with  his  official  seal  all  of  his  official  acts.   [C.  lu  §  226*. 

Cal.  Pol.  C.  §  B12». 

1 676.  EffiBct  of  acts.  All  oaths  administered,  depositions,  and  affidavits 
taken,  and  all  acknowledgments  and  proofs  certified  by  commissioners  of  deeds' 
have  the  same  force  f^d  ^ect,  to  all  intents  and  purposes,  as  if  done  and  certd- 
fied  in  this  state  by  any  officer  authorized  by  law  to  perform  such  acts.    [C.  L. 


Cal.  Pol.  C.  i  813. 

1677.  Oath.  Before  such  commissioner  can  perform  any  of  the  duties  of 
his  office,  he  is  required  to  take  and  subscribe  an  oath  that  he  will  faithfully  per- 
form said  duties,  which  oath  shall  be  taken  and  subscribed  before  some  judge  or 
clerk  of  a  court  of  record  in  the  state,  territory,  or  foreign  country  in  which  the 
commissioner  is  to  exercise  his  appointment,  and  be  certified  under  the  hand  of 
the  person  taking  it  and  the  seal  of  his  court.    [C.  L.  §  227. 

1 678.  Filing  oath.  The  official  oaths  of  commissioners  of  deeds,  together 
with  the  impressions  of  their  official  seals,  must  be  filed  in  the  office  of  the  secre- 
tary of  state  within  six  months  after  they  are  taken.    [C.  L.  §  227*. 

Cal.  Pol.  C.  it  814. 

1679.  Fees.   The  fees  of  commissioners  of  deeds  are  the  same  as  those 

prescribed  for  notaries  public.    [C.  L.  §  229*. 

(^1.  Pol.  C.  9  815.  Fern  of  notaries  public,  g  984.  Fees  of  oHnmiarioner  fn  fall  eompenaation,  CV>n. 
art.  21.  1 2. 

1680.  To  be  ftimished  copies  of  certain  laws.  The  secretary  of  state 
most  transmit,  with  the  commission  to  the  appointee,  a  certified  copy  of  this 
chapter,  and  of  the  section  prescribing  the  fees  of  notaries  public^ 

Cal.  Pol.  C.  2  817. 

1681.  Oommissioners  for  other  states.  The  cx)mmis8ioners  of  deeds 
for  other  states-  residing  in  this  state  shall  file  with  the  secretary  of  state  a 
certified  copy  of  tlieir  commission,  together  with  a  statement  of  their  place  of 
residence. 


§226. 


OFFICIAL  BOKDS— PARTNERSHIPS,  LIMITED.  4l3 


TITLE  48. 


OFFICIAL  BONDS. 


1682.   Run  to  whom.   When  the  Uw  directs  that  a  public  officer  shall 

give  a  bond  without  prescribing  to  whom  it  shall  run,  it  shall  be  made,  if  he  is 
a  state  officer,  to  the  state;  if  a  county,  precinct,  or  district  officer,  to  the  county; 
if  a  municipal  officer,  to  the  city  or  town ;  and  if  a  school  officer,  to  the  school 
district  or  to  the  board  of  education,  as  the  case  may  be. 

Bonds  of  Btftte  officers,  see  the  title  of  the  office.        Under  sections  344  and  347  of  the  Compiled  L«wb 

Bcndsof  eoun^  and  precinct  offleers,  {  651.  Bonds  of  1976,  it  is  the  dn^  of  the  aneesor  and  collector 

rfotroffieen,  |  S16.   Bonds  of  town  officers,  g  302,  to  give  two  official  bonds,  one  to  the  territory  and 

»k  19.  Bonds  of  school  offlcen,  ^  1782,  1804,  one  to  the  county.   SaM  Lake  Co.  t.  Golding,  2U. 

IBne.  See  deciaiona  ander  snb-head  "Bonds,"  §  319. 


1683.  Who  secured.  The  official  bond  of  a  public  officer,  to  the  state, 
or  to  any  county,  dty,  town,  or  oth«r  municipal  or  public  corporation,  shall  be 
deemed  a  security  to  the  state,  or  to  such  county,  city,  town,  or  other  municipal 
or  pnblic  corporation,  as  the  case  may  be,  and  flklso  to  aAl  persons  severally,  for 
the  official  delinquencies  against  which  it  is  intended  to  provide. 

VMh.  (1886)  i  9088. 

1684.  Who  may  malntalB  action  on  bond.  When  a  public  officer  by 
official  miscondnct  or  neglect  of  duty,  shall  forfeit  his  official  bond  or  render  h^ 
sareties  thra^n  liaUe  upon  such  bond,  any  person  injured  by  sudi  misconduct  or 
ne^ect,  or  who  is  by  law  entitled  to  the  benefit  of  the  security,  may  maintain  an 
action  at  law  thereon  in  his  own  name  against  the  officer  and  his  sureties  to 
recover  the  amount  to  which  he  may  by  reason  thereof  be  entitled. 

Wufa.  (18B6)  {SOSB.  principal  not  done  in  the  line  of  his  official  duty. 

Saretifls  on  an  MBdal  bond  in  an  action  ex  con-     Clinton  v.  Nelson,  2  U.  284. 
inetn  are  not  liable  for  the  wrongful  acts  of  the 

1685.  Repeated  delinquencies.  A  judgment  in  favor  of  a  party  for 
one  delinquency  does  not  preclude  the  same  or  another  party  from  an  action  on 
tlie  same  security  for  another  delinquency,  except  that  sureties  can  be  made  liable 
in  the  aggre^te  only  to  the  extent  of  their  undertaking. 

Iowa,UnCk^n'8An.C.  (1888)g4605. 

1686.  Bonds  cover  duties  under  subsequent  law.  Defects.  The 
bonds  of  all  civil  officers  shall  be  construed  to  cover  duties  required  by  laws 
passed  subsequent  to  giving  them,  and  no  bond  shall  be  void  for  failure  to  com- 
ply with  the  law  as  to  matters  of  form  or  substance,  but  it  shall  be  valid  as  to 
all  matters  contained  therein,  if  it  complies  substantially  with  the  law. 


1687.  Hay  be  formed,  when.  Oonditions.  Limited  partnerships  for 
the  transaction  of  any  mining,  mercantile,  mechanical,  or  manufacturing  business 
within  this  state,  may  be  formed  by  two  or  more  persons  upon  the  terms,  with 
the  rights  and  powers,  and  subject  to  the  conditions  and  liabilities  herein  pre- 
scribed ;  but  the  provisions  of  this  title  ^all  not  be  construed  to  authorize  fuiy 
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TITLE  49. 


PARTNERSHIPS,  LIMITED. 
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PARTNERSHIPS,  LIMITED. 


such  partnership  for  the  parpoee  of  banking  or  effecting  inBurance. 

§  2473. 

Cal.  Civ.  C.  g  2477*. 

Sc€  decisioiu  under  "  Partuenhips,"  2188. 

1688.  General  and  epeoial  partners'  liability.    Such  partm- 
may  consist  of  one  or  more  p^^ns  who  shall  be  called  general  partners  ^ 
shall  be  jointly  and  severally  responsible  as  general  partners  now  are  by  la 

of  one  or  more  persons  who  shall  contribute  in  actual  cash  payments  or 
or  personal  property  or  both,  a  specific  sum  as  capital  to  the  common 
who  shall  be  called  special  partners,  and  who  shall  not  be  liable  for  the 
the  copartnership  beyond  the  fnnd  so  contributed  by  him  or  them  to  the 
stock.    [C.  L.  §  2474*. 

1 688.   General  partners  to  transact  business.   General  partners 
shall  be  authorized  to  transact  business  and  sign  for  the  copartnership  and 
bind  the  eame.    [C.  L.  §  2476. 

1690.  Partnership  certificate.  Persons  desiring  to  engage  in  tfai 
formation  of  such  piuiaia^hip,  shall  make  and  severally  sign  a  certificate,  whicli 
shall  contun: 

1.  The  name  of  the  firm  under  which  such  partnership  is  to  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  g^eral  and  special  paitners  interested  therein,  dis- 
tinguishing which  are  general  and  which  are  special  partners,  and  tlieir  respective 

places  of  residence. 

4.  The  amount  of  capital  in  money,  or  in  real  or  personal  proper^'  or  botii, 
which  each  special  partner  shall  have  conlsibuted  to  the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence  and  the  period  at 
which  it  shall  terminate.    [C.  L.  §  2476*. 

1691.  Id.  Acknowledgement.  Such  certificate  shall  be  acknowledged 
by  the  several  persons  signing  the  same  before  a  notary  public  or  other  officer 
authorized  by  law  to  take  acknowledgment  or  proof  of  £tte  execution  of  convey- 
ances of  land,  and  such  acknowledgment  or  proof  shall  be  made  and  certified  in 
the  same  manner  as  the  acknowledgment  or  proof  of  conveyances  of  land  may 
be  made  or  certified.    [G.  L.  §  2477. 

1692.  Id.  Recording.  The  certificate  so  acknowledged  and  certified 
shall  be  filed  in  the  office  of  the  county  recorder  of  the  county  in  which  the  prin- 
cipal place  of  business  of  the  partnership  shall  be  situated,  and  it  shall  be  recorded 
by  such  county  recorder.  In  case  any  such  partnership  shall  have  a  place  of 
business  in  more  than  one  coimty  in  the  state,  then  a  copy  of  such  certificate, 
certified  by  the  county  recorder  of  the  county  where  the  original  was  filedj  shall 
in  like  manner  be  filed  and  recorded  in  the  office  of  the  county  recorder  in  each 
county  in  which  such  partnership  shall  have  a  place  of  business.    [C.  L.  §  2478. 

1693.  Affidavit  to  be  filed  with  certificate.  At  the  time  of  filing 
the  original  certificate  with  the  evidence  of  the  acknowledgment  thereof,  an  affi- 
davit of  one  or  more  of  the  general  partners  shall  also  be  filed  in  the  same  office, 
stating  that  the  sums  q>ecified  in  the  certificate,  or  value  thereof  in  real  or  per- 
sonal property  or  both,  have  been  contributed  by  each  of  tbe  special  partners  to 
the  common  stock,  and  actually  and  in  good  faith  paid  into  the  genertd  fnud. 
[C.  L.  §  2479. 

1694.  When  partnership  deemed  formed.    False  statement. 

No  such  partnership  shall  be  deemed  to  have  been  formed  until  the  certificate 
shall  have  been  made,  acknowledged,  authenticated,  filed,  and  recorded,  imd  the 
affidavit  shall  have  been  fiJed.  If  any  false  statement  be  made  in  such  certificate 
or  ^davit,  every  person  interested  in  such  partnership  shall  be  liable  as  a  gen- 
eral partner  for  its  engagements.    [G.  L.  §  2480*. 

1695.  Publioation  of  terms  of  partnership.  The  partners  shall 
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lately  publish  the  terms  of  the  partnership,  when  recorded  as  above  pi-o- 
I,  for  at  least  fonr  consecutive  weeks,  in  a  newspaper  to  be  designated  by  the 
recorder  of  the  county  in  which  the  record  shall  be  made,  and  if  no  news- 
is  published  in  the  county,  then  the  same  shall  be  published  in  a  newspaper 
~ied  within  the  judicial  district  in  which  their  business  shall  be  conducted, 
t  if  such  publication  be  not  made  the  partnership  shall  be  deemed  general.  8uch 
Ucation  shall  also  be  made  in  each  county  in  which  a  certified  copy  of  the  eer- 
ie filed  and  i«corded.    [C.  L.  §  2481*. 

1696.  Affidavits  of  publication.   An  affidavit  of  the  publication  of  such 
by  the  printer,  publisher,  or  foreman  of  the  newspaper  in  which  the  same 

have  been  publi^ed,  shall  be  filed  with  the  county  recorder  directing  the 
and  it  shall  be  evidence  of  the  facts  therein  contained.    [C.  L.  §  2482. 

1697.  Renewals.  Every  renewal  or  continuance  of  such  partnership 
ond  the  time  originally  fixed  for  its  duration,  shall  be  certified,  ac^owledged, 
lenticated,  filed,  and  recorded,  and  an  affidavit  of  a  general  partner  be  made 

^lad  filed,  and  notice  be  given  in  the  manner  herein  required  for  its  original  for- 
nation.  Every  such  partnership  which  shall  be  otherwise  renewed  or  continaed 
shall  be  deemed  a  general  partnership.     [C.  L.  §  2483. 

1698.  Alteration  in  name  of  partnership,  etc.  Every  alteration 
which  shall  be  made  in  the  names  of  the  partners,  in  the  nature  of  the  bumnefls, 
or  in  tiie  capital  or  shwes  thereof,  or  in  any  other  matter  specified  in  the  original 

certificate,  shall  be  deemed  a  dissolution  of  the  partnership,  and  every  such  partn 
na«hip  which  shall  in  any  manner  be  caiTied  on  after  any  such  alteration  shidl 
have  been  made,  shall  be  deemed  a  general  partnership,  unless  renewed  as  a  special 
partnership  a(X»rding  to  the  provisions  of  this  title.    [C.  L.  §  2484. 

1699.  Names  of  special  partners  not  to  be  used.  The  budness  of 
tiie  partnership  diall  be  conducted  under  a  name  in  which  the  names  of  the  gen- 
eral partn^  <mly  shall  be  inserted,  and  if  the  name  of  any  special  partner  shall 
be  so  used  in  suc^  firm,  he  shall  be  deemed  and  held  liable  as  a  general  puiner. 

[C.  L.  §  2485. 

1 700.  Actions.  Actions  in  relation  to  the  buBinesa  of  the  partu^'ship 
may  be  brought  and  conducted  by  and  against  the  general  partners  in  the  same 
manner  as  if  there  were  no  spedal  partner,    [G.  L.  §  2486. 

1 701 .  Special  partners  not  to  withdraw  capital.  Dividends.  No 
part  of  the  sum  which  any  special  partner  shall  have  contributed  to  the  capital 
stock  shall  be  withdrawn  by  him  from  the  firm,  or  paid  or  transferred  to  him  in 
the  shape  of  dividends,  profits,  or  otherwise,  at  any  time  during  the  continuance 
of  such  partnership ;  but  any  partner  may  annually  receive  such  rate  of  interest 
OD  the  sum  so  conMbuted  by  him,  as  may  be  agreed  upon  in  the  artides  of  copart- 
nership not  exceeding  twelve  per  cent  per  annum ;  prwided,  that  tiie  payment  of 
sach  interest  shall  not  reduce  the  original  amount  such  capital.  After  the  pay- 
ment of  such  interest,  if  any  profits  shall  remain  to  be  divided,  a  special  partner 
may  also  receive  his  portion  of  such  profits.    [C.  L.  §  2487. 

1 702.  Special  partner  to  restore  capital,  when.  If  it  shall  appear 
by  the  payment  of  interest  or  profits  to  any  special  partner  that  the  original  cap* 
i^  has  been  reduced,  tiie  partus  receiving  the  same  shall  be  bound  to  restore 
the  amount  necessary  to  make  good  his  Bhfu*e  of  the  capita  with  interest.  [C.  L. 
§2488. 

1703.  Special  partner  not  to  transact  business.  A  special  partner 
may  from  time  to  time  examine  into  the  condition  and  progress  of  the  partnership 
concerns,  and  may  advise  as  to  their  management,  but  shall  not  engage  in  nor 
transact  any  ordinary  business  of  the  partnership.  If  he  shall  interfere  contrary 
to  this  jnY>viraon,  he  shall  be  deemed  in  law  a  general  partner,  and  accountable  as 
such.    [C.  L.  g  2489. 
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1704.   Q^neral  partnerB  to  account.   The  general  partners  Bhall  be 
liable  to  account  to  each  other,  and  to  the  special  partners  for  their  management 
of  the  badness,  as  other  partners  are  now  liable  by  law.    [C.  L.  §  2490. 
cu.  CiT.  c.  g  iesoi*. 

1 706.  Special  partner  becomes  general  by  unlawful  act.  Every 
^>ecial  partner  who  shall  violate  any  provision  of  section  seventeen  hundred  and 
tiiree,  or  who  sliall  concur  or  assist  in  any  such  violation  by  the  partnerdiip,  or 
by  any  individual  partner,  shall  be  liable  as  a  general  partner.    [0.  L.  §  2491. 

1 706.  Special  partner  not  a  creditor.  In  case  of  the  insolvency  or 
bankruptcy  of  the  partnership,  no  special  partner  shall,  under  any  circumstancee. 
be  allowed  to  claim  as  a  creditor,  until  the  claims  of  all  the  creditors  of  the  part- 
nership shall  be  satisfied.    [C.  L.  §  2492. 

1707.  Dissolution.  No  dissolution,  unless  by  the  consent  of  creditors  of 
such  partnership,  by  the  acts  of  the  parties,  shall  take  place  previous  to  the  tdme 
specified  in  the  certificate  of  its  formation  or  in  the  certificate  of  its  renewal,  until 
a  notice  of  such  dissolution  shall  have  been  filed  and  recorded  in  the  office  of 
recorder  of  the  county  in  which  the  original  certificate  was  recorded,  and  pubh^ed 
once  in  each  week,  for  four  consecutive  weeks  in  a  newspaper  printed  in  each  of 
the  counties,  if  there  be  one,  where  the  partnerdiip  may  have  places  of  bosmes^ 
[C.  L.  §  2493. 


TTTLB  50. 

PAWNBROKERS  AND  SECOND-HAND  DEALERa 

1708.  Pawnbrokers  and  second-hand  dealers  to  keep  a  record- 
Fawnlwokers  and  deal»«  in  second-hand  goods  are  required  to  keep  record  oon- 
taining  a  description  of  fdl  articles  received  by  them,  the  amounts  paid  therefor 

or  advanced  thereon,  a  general  description  of  the  person  from  whom  received, 
together  with  his  name  and  address  and  the  date  of  the  transaction.  These 
records  shall  at  all  reasonable  times  be  accessible  to  any  peace  officer  who  demands 
an  inspection  thereof,  and  any  further  information  r^irding  such  transaction 
that  he  may  require  shall  be  given  by  the  pawnbroker  or  dealw  to  best  of  his 
ability.    p97,  p.  32. 

Citiefl  our  license,  tax,  and  regalate,  2  SOS,  sob.  38. 

1709.  Right  to  redeem  forfeited  articles.  In  all  cases  in  whicb 
articles  pledged  have  been  forfeited,  no  sale  or  other  disposition  thereof  by  the 
pledgee  shall  be  made  within  the  period  of  three  months  after  such  forfeiture, 
during  which  time  the  pledgor  shall  have  the  first  right  to  redeem  such  articles  at 
no  greater  adviuiGe  than  ten  per  cent  upon  the  amount  due  when  the  forfeiture 
occurred.    [*97,  pp.  32-3. 

1710.  Penalty.  A  violation  of  any  of  the  provisions  of  this  iatHe  shf^l  be 
a  misdemeanor.    ['97,  p.  S3. 
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1711.  Pharmacist  must  be  registered.  It  shall  not  be  lawful  for 
any  person  other  than  a  registered  pharmacist  to  compound  or  dispense  drugs, 
medicines,  or  poisons,  or  to  open  or  conduct-  any  pharmacy  for  compounding  or 
dispensing  dmgs,  medicines,  or  poisons,  unless  such  person  shall  be,  or  ^all 
employ  aad  place  in  charge  of  his  pharmat^  or  store,  a  registered  pharmacist 
within  the  meaning  of  this  title,  except  as  hereinafter  provided.     ['92,  p.  34. 

1712.  Registered  pharmaciste.  Graduates  in  pharmacy  who  have 
obtained  diplomas  fi'om  such  colleges  or  schools  of  pharmacy  as  shall  be  approved 
by  the  state  board  of  pharmacy,  and  who,  previous  to  obtaining  said  diplomas, 
have  had  three  years'  practical  experience  in  a  drag  store  where  physicians'  pre- 
i^riptions  are  compounded  and  dispensed,  may,  on  payment  of  a  fee  hereiniuFter 
provided,  be  made  rc^^tetered  pharmacists.    ['92,  p.  34. 

1713.  Licentiates  in,  pharmacy.  Licentiatee  in  pharmacy  shall  be  such 
persons  as  have  had  four  years'  practical  experience  in  drug  stores  wherein  pre- 
scriptionB  of  medical  practioners  are  compounded,  and  are  notiess  than  eighteen 
years  of  age,  and  have  sustained  a  satisfactory  examination  before  the  state  board 
of  pharmacy.  Candidates  possessing  such  qualifications  shall  be  granted  a  cer- 
tificate upon  the  payment  of  a  fee  hereinafter  named.    ['92,  p.  34. 

1714.  Assistant's  certificate.  It  shall  be  the  duty  of  the  board  of 
pharmacy  to  grant  an  assistant's  certificate  to  such  persons  as  have  had  two 
yeanf'  practical  experience  in  drug  stores  where  prescriptdons  of  medical  practi- 
tioners are  compounded,  and  have  passed  a  satisfactory'  examination  before  said 
board  of  pharmacy.  The  holder  of  said  certificate  shall  have  the  right  to  act  as 
clerk  or  salesman  daring  the  temporaiy  absence  of  the  owner  or  manager  thereof. 
['92.  pp.  34-5. 

1 71 5.  Board  may  refuse  registration.  The  board  shall  have  the  right 

to  refuse  r^stration  to  applicants  whose  examination  or  credentials  do  not  pre- 
Knt  satisfactory  evidence  of  their  competency.  This  provision  shall  also  apply 
to  the  r^stration  of  assistant  pharmacists  hereinafter  mentioned.    ['92,  p.  34. 

1716.  State  board  of  pharmacy.  Appointment.    Terms.  The 

state  board  of  pharmacy  shall  consist  of  five  competent  t>harmaciBts,  each  of 
whom  at  the  date  of  his  appointaient  shall  have  had  five  years'  experience  as  a 
dispensing  pharmacist,  and  not  more  than  two  of  whom  shall  be  selected  from 
any  one  city  or  town  of  the  state.  During  the  month  of  January  of  each  year, 
the  governor  shall  nominate  and  by  and  with  the  consent  of  the  senate  appoint 
one  person  as  a  member  of  said  board,  and  the  person  so  appointed  shaU  hold 
office  for  five  years  and  until  the  appointment  of  his  successor.  The  governor 
shall  fill  all  vacancies  by  appointment.  The  members  of  the  board  now  serv- 
ing shall  hold  office  until  January  of  tiie  year  in  which  their  term  of  office  under 
their  present  appointmrait  shall  expire,  and  until  the  appointment  of  their 
respective  successors.    ['92,  p.  35*. 

1717.  Id.  Officers.  During  the  month  of  February  of  even  numbered 
years,  the  board  shall  meet  and  oi^;anize  by  electing  a  president  and  a  secretary 
from  among  its  members,  whose  terms  of  office  shall  be  for  two  years  and  until 
the  election  of  tiidr  soccessors.    ['92,  p.  36*. 

1718.  Id.  Duties.  It  shall  be  the  duty  of  the  board  to  examine  all 
applications  for  registration  sabmitted  in  proper  form;  to  grant  certificates  of 
rc^stration  to  such  persons  as  may  be  entitled  to  the  same  under  the  provisions 
of  this  title;  to  cause  the  prosecution  of  all  persons  violating  its  provisions; 
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to  report  biennially  to  the  governor  the  condition  of  pharmacy  in  this  state.  Said 
report  shall  also  furnish  a  record  of  the  proceedings  of  the  said  board,  and  account 
for  all  money  received  fmd  disbursed  pursuant  to  this  title,  and  shall  also  contaiiL 
the  names  of  all  pharmacists  duly  re^stered.  The  board  shall  hold  meetings  for 
examination  of  applicants  for  r^stration,  and  for  the  transaction  of  such  other 
.business  as  shall  pertain  to  ite  duties,  at  least  once  in  three  months,  and  shall 
give  by  publication  at  least  thirty  days'  public  notice  of  the  time  of  such  meet- 
ings. It  shall  have  power  to  make  by-laws  for  the  proper  performance  of  ite 
duties.  It  shall  keep  a  book  of  r^stration,  in  which  shall  be  entered  the  names 
and  places  of  business  of  all  persons  registered  under  this  title,  and  all  facts 
placed  before  the  board  entitling  them  to  re^strataon.  Three  members  of  said 
board  shall  constitute  a  quorum.    ['92,  p.  35*. 

1719.  Fees  of  applicants.  Every  person  applying  for  registration  as 
r^stered  licentiate  or  assistant  pharmacist,  shall,  before  a  certificate  be  granted, 
pay  to  the  secretary  of  the  board  the  sum  of  three  dollars,  and  every  applicant 
for  registration  by  examination  shall  pay  the  sum  of  five  dollars ;  provided,  that 
in  case  of  the  faUure  of  any  applicant  to  pass  a  satisfactory  examination,  his 
money  shall  be  refunded.    ['92,  p.  36. 

1720.  Renewal  of  registration.  Every  roistered  pharmacist  who 
desires  to  continue  the  practice  of  his  profession,  shall  biennially  thereafter,  dur- 
ing the  time  he  dhall  continue  in  such  practice,  on  such  date  as  the  board  of 
pharmacy  may  determine,  and  of  which  date  be  shall  have  thirty  days'  notice  by 
the  board,  pay  to  the  secretary  of  the  board  a  r^stration  fee,  to  be  fixed  by  the 
board,  in  no  case  to  exceed  two  doUai^,  for  which  he  shall  receive  a  renewal  of 
said  r^stration.  The  failure  of  any  registered  pharmacist  to  pay  said  fee  at  the 
time  fixed  shall  not  deprive  him  of  his  right  to  renewal  subsequently  by  payment 
thereof ;  nor  shall  his  retirement  from  the  profession  deprive  him  of  his  right  to 
renew  his  r^stration,  should  he  at  any  time  thereafter  wish  to  resume  the  prac- 
tice, and  make  payment  of  said  fee.  Registered  assistants  upon  receiving  notice 
as  aforesaid,  shall,  if  they  desire  to  renew  their  rc^stration,  pay  to  the  secretarj- 
of  the  board  a  biennial  fee  of  one  dollar.  Evny  certificate  of  registration 
granted  under  this  title  shall  be  conspicuously  exposed  in  the  pharmacy  in  which 
the  pharmacist  is  employed.    ['92,  pp.  35-6. 

1721.  Oompensation  of  members  of  board.  The  secretary  of  the 
board  of  pharmacy  shall  receive  a  salary,  which  shall  be  determined  by  the  board. 
He  shall  also  receive  his  traveling  and  other  expenses  incurred  in  the  perform- 
ance of  his  official  duty.  The  other  membera  of  the  board  shall  receive  the  sum 
of  five  dollat's  for  each  day  actually  engaged  in  such  service  and  all  legitimate 
and  necessary  expenses  incurred  in  attending  the  meetings  of  the  bofud ;  provided j 
that  no  part  of  the  salaries  or  expenses  of  the  board  shall  be  paid  out  of  the  state 
treasury.  All  money  received  in  excess  of  these  expenditures  shall  be  held  by 
the  secretary  of  the  board  as  a  special  fund  for  meeting  future  expenses  of  the 
board,  seud  secretary  giving  such  bonds  as  the  board  ^ball  from  time  to  time 
direct.    [92,  p.  36. 

1722.  Acting  without  re^stration.  Penalties.  Any  person  who  is 
not  a  registered  pharmacist  nor  licentiate  in  pharmacy,  duly  authorized  under 
this  title  to  do  business  on  his  own  account,  who  shall  keep  a  pharmacy,  store, 
or  shop  for  the  dispensing  and  compounding  of  physicians'  prescriptions,  and 
shall  not  have  in  his  employment  in  said  pharmacy,  store,  or  shop,  a  registered 
pharmacist,  or  licentiate  in  pharmacy,  authorized  by  the  Ertate  board  to  manage 
a  pharmacy,  shall  for  each  and  every  offense  be  liable  to  a  fine  not  exceeding 
two  hundred  and  fifty  dollars.    ['92,  p.  36. 

1723.  Using  title  unlawfully.  Penalty.  Any  person  not  registered 
under  this  title  who  shall  take,  use,  or  exhibit  the  title  of  registered  pharmacist, 
or  licentiate  in  pharmacy,  shall  be  liable  to  a  fine  of  one  hundred  dollars  for  each 
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and  ever>'  such  offense ;  a  like  penalty  shall  attach  to  a  licentiate  in  pharmacy 
rho  shall  without  authority,  take,  use,  or  exhibit- the  title  of  registered  pharma- 
drt  in  this  state.    ['92,  p.  36. 

1724.  FenaltleB,  generally.  Any  proprietor  of  a  pharmacy,  or  the 
person  who  shall  permit  the  compounding  or  dispensing  of  physicians'  prescrip- 
tions, except  by  a  registered  pharmacist  or  licentiate  in  pharmacy,  or  under  the 
immediate  supervision  of  one,  or  who,  while  continuing  in  the  pursuit  of  phar- 
macy in  this  state,  shall  fail  or  neglect  to  procure  his  biennial  registration;  and 
any  person  who  shall  wilfully  make  any  false  representation  to  procure  r^stra- 
tion  for  himself  or  for  another,  or  who  shall  violate  any  other  provision  of  this 
tide,  shall  for  each  and  every  such  offense  foe  liable  to  a  penalty  of  one  hundred 
dollars ;  provided,  that  nothing  in  this  title  shall  in  any  miuiner  interfere  with  the 
business  of  any  physician  in  his  regular  practice,  or  prevent  him  from  supplying 
to  his  patients  such  articles  as  may  to  him  seem  proper,  nor  with  the  business  of 
any  dealers,  except  as  hereinafter  provided ;  nor  shall  anything  in  this  title,  in  any 
manner,  interfere  with  the  right  of  merchants  to  sell  or  vend  all  such  medicines 
and  pharmaceutical  preparations  as  bear  the  name  of  the  nianiifaeturer,  and  are 
reqaired  by  the  general  public.    ['92,  pp.  36-7. 

1 725.  Proprietors  responsible  for  quality  of  drugs.  Tlie  proprietors 
uf  all  pharmacies  shall  be  held  responsible  for  the  quality  of  all  drugs  and  chem- 
icals sold  or  dispensed  at  their  respective  places  of  business,  except  patent  and 
proprietary'  preparations  and  articles  sold  in  the  original  packages  of  the  manufac- 
turer.   ['92,  p.  37. 

1726.  Adulterated  drugs.  Penalties.  Any  person  who  shall  wilfully 
adulterate  or  alter,  or  cause  or  permit  to  be  adulterated  or  altered,  any  drug, 
medicine,  or  pharmaceutical  preparation,  or  shall  sell  or  offer  for  sale  any  such 
adulterated  or  altered  article,  and  any  person  who  shall  substitute  one  material 
for  another,  with  the  intention  to*  de&aud  or  deceive  the  purchaser,  shall  be  guilty 
ci  a  misdemeanor,  and  liable  for  prosecution  ther^or.  If  convicted,  he  shall 
pay  a  fine  in  any  sum  less  than  three  hundred  dollars  for  each  and  every  such 
off«i8e,  besides  all  the  c<»ts  incurred  in  investigation  and  trial.  All  suite  for  the 
recovery  of  the  several  penalties  presciibed  by  this  title  shall  be  prosecuted  in  the 
name  of  tiie  people  of  the  state  of  Utah  in  any  court  of  competent  jurisdiction ;  and 
it  shall  be  the  duty  of  the  county  attoniey  where  such  offense  is  committed  to 
[Mvsecute  all  persons  violating  any  of  the  provisions  of  this  title  upon  proper 
complaint  being  made.  All  penalties  collected  for  such  violations  shaU  be  paid 
to  the  said  board  of  pharmacy,  to  be  held  by  it  as  hereinbefore  directed.  ['92, 
p.  37. 

Adoltendon  of  drugK,  g 

1727.  Selling  and  labeling  poisons.  No  person  shall  sell  any  poisons 
t«mmonly  reo(^piized  as  such,  fuid  especially  aconite,  arsenic,  bellad<»uia,  bin- 
iodide  of  mercary,  carbolic  acid,  chloral  hydrate,  chloroform,  conium,  corrosive 
sublimate,  creosote,  crotoh  oil,  cyanide  of  potassium,  digitalis,  hydrocyanic  acid, 
laudanum,  morphine,  nux  vomica,  oil  of  bitter  almonds,  opium,  oxalic  acid,  strych- 
nine, sugar  of  lead,  sulphate  of  zinc,  white  precipitate,  and  red  precipitate, 
without  affixii^  to  the  box,  vessel,  or  package  containing  the  same,  and  to  the 
wr^per  or  cover  thereof,  a  red  label  l)earing  the  name  of  the  article,  and  the  word 
"poison'*  distinctly  shown,  with  the  name  and  place  of  business  of  the 
seller,  and  shall  not  deliver  any  of  said  poisons  without  satisfying  himself  that 
8ud  poisons  are  to  be  used  for  legitimate  purposes ;  provided,  that  nothing  herein 
contained  shall  aj^y  to  the  dispensing  of  physicians'  prescriptions  of  any  of  the 
pdscms  or  Miades  aforesaid.  Any  person  failing  to  comply  with  ^e  requirement 
of  this  section  shall  be  liable  to  a  fine  in  any  sum  lesR  than  three  hundred  dollars 
for  each  and  every  such  offense.    ['92,  p.  38. 

Ondtting  to  label  or  iiiM»i»Ui»g  dmss,  etc.,  }  4SSB. 
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TITLE  62. 

PHYSICIANS  AND  STXRGEONS. 

1728.  State  board  of  medical  examiners.  Appointment.  There 

shall  be  appointed  by  the  governor  at  each  regular  session  of  the  legislature,  by 
and  with  the  consent  of  the  senate,  a  state  board  of  medical  examiners,  which 
shall  GonsiBt  of  seven  members,  who  shall  be  representatives  of  the  various  recog- 
nized schools  of  medicine  and  shall  hold  office  until  their  successors  are  appointed 
and  qualified.  Each  person  so  appointed  shall  qnalify  by  taking  an  oath  before 
a  judge  of  the  district  court,  that  he  is  a  graduate  of  a  legally  chartered  medical 
college  in  good  standing  and  will  faithfully  perform  the  duties  of  hie  office. 
Yaoandes  in  the  board  ^all  be  filled  by  appointment  by  the  governor'within  one 
month  from  the  time  the  vacancy  shall  occur.    ['92,  p.  81*;  '94,  p.  128=*^. 

1729.  Organization.  Examination  and  certiflcates.  Said  board 
shall  organize  immediately  after  its  appointment  by  selecting  from  its  members, 
a  president,  a  secretary,  and  a  treasurer.  Four  members  of  the  board  shall  con- 
stitute a  quorum.  The  board  shall  have  a  seal,  with  which  it  shall  attest  its 
official  acts.  Any  member  of  the  board  shall  have  authority  to  administer  oaths 
and  the  board  shall  have  authority  to  take  testimony  in  (Ul  matters  relating  to 
the  duties  of  the  board.  The  board  shall  have  power  to  issue  offl*tificates  to  any 
person  who  furnishes  satisfactory  proof  of  having  received  a  degree  or  diploma 
from  a  chartered  medical  college  in  good  standing  and  who  shall  pass  a  satisfac- 
tory examination  before  the  board.  The  board  shall  issue  two  forms  of  certificates 
or  licenses,  one  for  persons  holding  such  a  d^ee  or  diploma  who  has  been 

Examined  and  favorably  passed  upon  by  the  board,  and  another  for  persons  desir- 
\^ng  to  practice  obstetrics  under  tiie  provirions  of  section  seventeen  hundred  smd 
thirty-seven.    Certificates  or  licenses  shall  be  signed  by  all  members  of  the  board 
granting  them.    ['92,  p.  81*;  '94,  p.  129*. 

The  prohibitions  of  the  United  StateB  consUta-  before  the  taking  effect  of  the  act,  upon  passing  «o 

tion  against  state  legislation  abridging  the  privi-  examination,  althongh  without  a  diploma,  while 

leges  of  citizens  are  not  violated  by  act  March  10,  requiring  others  to  have  a  diploma  besides  pamng 

1^12,  applicable  alike  to  citizens  of  Utah  and  of  an  examination.    People  v.  Hasbrouck,  11  U.  291; 

other  states  and  territories,  which  authoriees  the  39  P.  918.   Not  is  such  act,  in  authorizing  the 

licenring,  without  examination,  of  medical  gradu-  board  to  ascertainand  determine  thequaltflcationa 

ates  who  were,  but  not  those  who  were  not,  in  of  applicants  to  practice  medicine,  unoonstitn- 

actuat  practice  at  its  passage,  and  also  of  persons  tional,  as  conferring  jnditdal  power  on  the  board, 

who  had  practiced  for  ten  years  in  the  territory  Id. 

1730.  Fee  for  examination.  The  fee  for  the  examination  provided  for 
in  the  last  preceding  section  ^ui.11  be  fifteen  dollars,  which  shall  be  paid  to  the 
treasure  of  the  board  of  examiners.    ['92,  p.  82*;  '94,  p.  129. 

1731.  Non-^aduates.  No  nou-graduate  licensed  under  the  provisions 
of  the  acts  of  the  territorial  legislature  shall,  in  any  way  advertise  as  a  doctor, 
physician,  or  surgeon,  but  shall,  if  he  advertises  at  all,  do  so  as  a  licensed  non- 
graduate  practitioner  of  medicine.  The  secretary  of  the  board  shall  enter, 
without  fee,  upon  the  register  to  be  kept  by  him,  the  names  of  all  personn  to 
whom  certificates  are  issued  as  physicians  and  sui^eons.  ['92,  p.  82*;  '94,  pp. 
129-30. 

1732.  Certificates  to  be  recorded.  Every  person  holding  a  certificate 
from  the  said  board  shall  have  it  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  he  resides,  within  three  months  from  its  date,  and  the  date  of 
record  shall  be  indorsed  thereon.  Until  such  certificate  is  recorded  as  herein 
provided,  the  holder  thereof  shall  not  exerdse  any  of  the  privileges  conferred 
therein  to  practice  medicine.  Any  person  removing  to  another  coun^'  to  practioe 
medicine  ^all  record  the  certificate  iu  like  manner  in  the  county  to  which  he 
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removes,  and  the  holdw  of  the  certificate  shall  pay  the  recorder  the  ueual  fees  for 
recording  such  certificates.    ['92,  p.  82;  '94,  p.  130. 

1733.  Record.  The  county  recorder  shall  keep,  in  a  book  provided  for 
tfiat  purpose,  a  complete  list  of  the  certificates  recorded  by  him,  with  the  date  of 
the  iFsue  of  the  certificate,  and,  if  the  certificate  be  based  upon  a  degree  and  exam- 
ination, the  name  of  the  medical  college  conferring  the  degree,  and  the  date 
thereof.  The  register  of  the  county  recorder  shall  be  open  to  public  inspection 
dnring  business  hours.    ['92,  p.  82*;  '94,  p.  130. 

1734.  Examinations.  Reftisal  and  revocation  of  certificates. 
Ex^inations  may  be  made  wholly  or  partially  in  writing.  The  board  of  medical 
examiners  may  refuse  to  issue  the  certificates  provided  for  in  this  title  to  indi- 
viduals convicted  by  a  court  of  competent  jurisdiction  of  any  offense  involving 
immoral  or  dishonorable  conduct,  the  nature  of  which  shall  be  stated  in  writing. 
The  board  may  revoke  such  certificates  for  like  causes.    ['92,  p.  82* ;  '94,  p.  130*. 

1735.  "  Practicing  medicine  "  defined.  Any  person  shall  be  regarded 
as  practicing  medicine  within  the  meaning  of  this  title,  who  shall  treat,  operate 
upon,  or  prescribe  for  any  physical  ailment  of  another  for  a  fee,  or  who  shall 
h^d  himself  out  by  means  of  signs,  cards,  advertisements,  or  otherwise,  as  a  phy- 
adan  or  suigeon ;  but  nothing  in  t^s  title  shall  be  construed  to  prohibit  services 
in  case  of  emei^ency,  or  the  administration  of  family  remedies,  nor  to  prevent 
medical  officers  of  1^  United  States  army  from  the  discharge  of  their  offidfd. 
duties,  nor  to  prohibit  vimting  physicians  in  the  act  of  consultation.  ['92,  p.  82 ; 
'94,  pp.  130-1. 

1736.  Practicingf  without  license.  Any  person  practicing  medicine, 
sargery,  or  obstetrics  within  this  state  without  holding  a  lawful  certificate  or 
license  or  otherwise  contrary  to  the  provisions  of  this  title,  shall  be  deemed  goiltrf 
of  a  misdemeanor.    ['92,  pp.  82-3*;  '94,  p.  131*. 

1737.  Obstetricians.  Persons  denring  to  practice  obstetrics  in  this  state 
shall  be  entitied  to  a  license  upon  satisfactorily  passing  an  examination  by  the 
state  board  of  examiners  and  paying  to  the  treasurer  thereof  a  fee  of  five  dollars ; 
prmded,  that  this  section  shall  not  be  construed  to  prevent  physicians  holding  a 
certificate  from  practicing  obstetrics,  or  to  prohibit  such  service  or  the  acceptance 
of  a  fee  in  case  of  emerg&acy,  or  persons  practicing  obstetrics  in  communities 
where  there  are  no  licensed  practitionera    ['92,  p.  83* ;  '94,  p.  131*. 

1738.   Meetings  of  board.   The         of  medical  examiners  shall  meet 

on  the  first  Monday  in  January,  April,  July,  and  October  of  each  year,  at  ten 
o'clock  a.  m.,  and  such  other  times  as  the  president  of  the  board  shall  deem  nec- 
essary.   The  place  of  meeting  diall  be  at  the  state  capitaL    ['92,  p.  84;  '94, 

p.  132. 

1739.  Removal  of  member  of  board.  Any  member  of  said  board 
may  be  removed  for  misconduct  in  office  by  a  two-thirds  vote  of  all  the  members 
of  tiie  board,  but  no  member  shall  be  removed  until  after  he  has  been  given  a  trial 
before  said  board.    ['92,  p.  84 ;  '94,  p.  132. 

1740.  "Medical  college"  defined.  The  term  "medical  collie"  in 
tiiis  titie  shall  include  colleges  in  good  standing  in  the  states  where  they  exist. 
^92,  p.  84*;  '94,  p.  132. 

1741.  Tenitorb^  certificates.  Nothing  in  this  title  shall  be  deemed  to 
require  persons  now  holding  certificates  from  the  territorial  board  of  examiners 
to  make  application  for  license.    ['92,  p.  82* ;  '94,  p.  132. 

1742.  Fees,  how  expended.  Money  received  under  this  title  may  be 
applied  in  defraying  the  expenses  of  the  examining  board.    ['94,  p.  132. 
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1743.  What  is.  Who  liable.  OoUection.  Expenditure.  Two 
days'  work  of  eight  hours  each,  or,  in  liew  thereof,  three  dollars  in  lawful  money, 
is  an  annual  rot^  poll  tax  upon  every  man  over  twenty-one  and  under  fifty  years 
of  age  not  physically  incapacitated  to  work  and  not  exempted  by  law.  Within 
incorporated  cities  or  towiia,  sud  poll  tax  may  be  collected  and  expended  under 
such  regulations  as  may  be  by  ordinance  prescribed.  All  poll  tax,  except  such 
as  is  collected  by  incorporated  cities  or  towns,  shall  be  expended  under  the  direc- 
tion and  pursuant  to  the  orders  of  the  boai-d  of  county  commissioners  of  the 
county,  in  making  and  improving  highways ;  and  all  money  collected  in  lieu  of 
labor,  except  such  as  may  be  collected  by  incorporated  cities  or  towns,  shall  be 
paid  into  the  county  treasury,  and  shall  be  expended  on  the  public  highways 
under  the  direction  of  the  board  of  county  commissioners.    [C.  L.  §  2077*. 

1744.  OoUection  by  supervisor.  Notice.  Labor.  Receipt.  The 
road  supervisor  of  each  road  district  shall,  between  the  first  day  of  April  and 
the  first  day  of  ^November  of  each  year,  give  at  least  two  days'  notice  of  the  day 
or  days  and  place  to  work  the  roads  to  each  person  subject  to  road  poll  tax  in  his 
distiict,  such  notice  to  be  given  personally  or  in  writing;  and  all  persons  so  noti- 
fied must  meet  him  at  such  time  and  place,  with  such  tools  and  implements  as  he 
may  direct,  and  labor  diligently  under  his  direction  for  eight  hours  each  day;  and 
for  such  two  days'  labor,  the  supervisor  shall  give  to  him  a  certificate  which  shall  be 
evidence  that  he  haH  performed  such  labor  upon  the  public  roads,  and  shaM 
exempt  him  from  performing  labor  in  payment  of  road  poll  tax  in  that  or  any 
other  road  district  for  the  same  year.  AVhen  a  team  shall  be  used  by  any  person 
in  doing  such  work  on  the  roads,  he  shall  be  allowed  a  reasonable  sum  to  be 
applied  on  his  poll  tax  for  the  use  of  the  same.  The  road  supervisor  shall 
give  to  any  person  who  may  perform  laljor  in  payment  of  his  road  tax  a  receipt 
showing  the  amount  of  money  earned  by  such  labor,  which  shall  be  evidence  of 
the  paymwt  of  such  tax  in  the  amount  specified  in  the  receipt.    [0.  L.  §  2075*. 

Dutiofl  of  saporvifion  concerning  poll  tax,  { 1187. 

1745.  Failure  to  labor.  Each  pei*fion  liable  to  perform  labor  on  the 
roads  as  poll  tax  who  fails  to  attend,  either  in  person  or  by  satisfactory  substitute, 
at  the  time  and  place  directed  with  the  t(M)l8  or  implements  required,  having  had 
two  days'  notice  thereof,  or,  appearing,  shall  spend  his  time  in  idleness  or  fail  to 
work  accox'ding  to  the  direction  of  the  road  supei-visor,  or  who  shall  fail  to  fur- 
nish him,  within  t«n  days  after  notice  some  satisfactory  excuse  for  not  attending, 
shall  be  delinquent,  and  the  road  supervisoi'  must  proceed  to  collect  the  same 
by  action  in  the  name  of  the  county,  and  no  property  nor  wages  belonging  to  such 
person  shall  be  exempt  from  execution  therefor.    [C.  L.  §  207G, 

1746.  Receipt  book  and  receipts.  The  board  of  county  commis- 
sioners shall  furnish  each  of  its  road  .Hupervisoi-s  a  suitable  blank  receipt  book 
with  stubs,  and  the  supervisor  shall  give  a  receipt  from  said  book  to  each  person 
who  has  paid  his  poll  tax ;  the  supervisor  shall  state  on  said  receipt  whether  said 
poll  tax  was  paid  in  cash  or  labor,  and  shall  make  a  corresponding  entry  on  the 
stub  of  said  recrapt,  and  said  stubs  shall  ho  retained  to  tlie  board  of  counfy  com- 
missioners with  his  annual  report.    [C.  L.  $  2078. 

Rpports  of  snpervisora,  §  1137. 

1747.  Volunteer  firemen  exempted.  Any  membei-  of  any  regular 
volunteer  unpaid  fire  company,  at  present  organized,  or  that  may  hereafter  be 
organized,  as  provided  by  the  ordinances  of  any  city  in  the  state  of  Utah,  who 
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has  been  or  may  hereafter  continue  in  service  in  said  company,  is  hereby  exempt 
from  the  payment  of  poll  tax,  during  the  time  of  such  service.    ['94,  p.  11*. 

1748.  Id.  Oertiflcate.  The  secretary  of  said  fire  company  shall  issue 
to  each  member  thereof  a  certificate,  giving  name,  age,  and  term  of  service, 
whether  active  or  retired,  properly  signed  by  the  ofRcera  of  said  company,  which 
certificate  shall,  upon  presentation  to  any  road  supervisor  or  other  person  empow- 
ered to  collect  poll  tax,  be  a  proper  authority  for  said  collector  to  issue  a  receipt 
for  the  current  yefu*  to  the  person  presenting  the  same.  .  ['94,  p.  11. 

1749.  Id.  Unlawful  use  of  certificate.  Any  member  of  any  com- 
pany who  shall  surrender,  sell,  lend,  or  give  his  certificate  to  any  person  for  the 
purpose  of  enabling  such  person  to  evade  the  payment  of  poll  tax,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  liable  to  a  fine  not 
to  exceed  one  hundred  dollars,  or  to  one  hundred  days'  imprisonment,  or  to  both 
Rich  fine  and  imprisonment.    ['94,  p.  11.  * 

1760.  llfiUtiamezi  exempt.  Every  officer,  non-commissioned  officer, 
musician,  and  private  of  the  national  guard  of  Utah,  shall  be  exempt  from  poll 
tax  during  the  time  he  shall  hold  a  commission  as  officer,  or  be  enrolled  as  an 
enlisted  man  in  the  national  guard  of  Utah.    ['96,  p.  292. 

RzempUoD  of  militiamen. }  1474. 

1761.  Id.  List  of  members.  The  captain  of  any  company  of  the 
national  guard  of  Utah  shall  furnish  to  any  road  supervisor  on  request  tiie  namea 
<rf  the  office,  muaieianB,  and  privates  of  his  company. 


1752.  Unlawful  combination.  Any  combination  by  pei-sons  having 
for  its  object  or  effect  the  controlling  of  the  prices  of  any  professional  services* 
any  prodacts  of  the  soil,  any  article  of  manufacture  or  commerce,  or  the  cost  ot 
excl»nge  or  trane^rtation,  is  prohibited  and  declared  unlawful.    ['96,  p.  125. 

Tmsts,  etc,  forbidden.  Con.       12,  sec  20. 

1753.  Id.  Members  guilty  of  conspiracy  to  defraud.  Any  person 
or  association  of  persons  who  shall  create,  enter  into,  become  a  member  of,  or  a 
party  to,  any  pool,  trust,  agreement,  combination,  confederation,  or  understanding 
with  any  other  person  or  persons,  to  regulate  or  fix  the  price  of  any  article  of 
mfflchuidise  or  commodity ;  or  shall  enter  into,  become  a  member  of,  or  a  party 
to,  any  pool,  trust,  agreement,  contract,  combination,  or  confederation  to  fix  or 
limit  the  amount  or  quantity  of  any  article,  commodity,  or  merchandise  to  be 
manufactured,  mined,  produced,  or  sold  in  this  state,  sliall  be  deemed  and 
adjudged  guilty  of  a  conspiracy  to  defraud,  and  be  subject  to  punishment  as 
hereinafter  provided.    ['96,  p.  125. 

1 754.  Trusts  declared  unlawful.  It  shall  not  be  lawful  for  any  corpo- 
ration to  issue  or  to  own  trust  certificates;  or  for  any  corporation,  agent,  officer, 
or  employee,  or  the  directors  or  stockholders  of  any  corporation,  to  enter  into  any 
combination,  contract,  or  agreement  with  any  person  or  persons,  the  purpose  or 
effect  of  which  combination,  contract,  or  agreement  shall  be  to  place  the  manage- 
ment or  control  of  such  combination  or  combinations,  or  the  manufactured  product 
tiiereof,  in  the  hand  of  any  trustee  or  trustees,  with  the  intent  to  limit  or  fix  the 
price,  or  lessen  the  production  and  sale  of  any  article  of  commerce,  use,  or  con- 
mmption,  or  to  prevent,  resfirict,  or  diminish  tiie  manufoctnre  or  output  of  any 
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Buch  article,  or  to  monopolize  any  part  of  the  tokde  or  commerce  within  this  state. 
['96,  pp.  125-6. 

1 765.  Penalties.  Firms  and  corporations.  If  a  corporation,  a  com- 
pany, a  firm,  or  association  shall  be  found  guilty  of  a  violation  of  any  provision 
of  this  title,  it  shall  be  punished  by  a  fine  in  any  sum  not  less  than  one  hundred 
dollars  nor  more  than  two  t^usand  dollars  for  the  first  offense;  and  for  the 
second  offense,  not  Iws  than  five  hundred  dollars  nor  more  thim  five  thonsuid 
d(dlfus;  and  for  the  thir^  offense,  not  less  than  five  thousand  dollars  nor  more 
than  ten  thousand  dollars ;  and  for  every  subsequent  offense  shall  be  liable  to  a 
fine  of  fifteen  thousand  dollars.    ['96,  p.  126. 

1756.  Id.  Individuals.  Any  president,  manager,  director,  or  other 
officer,  agent,  or  receiver  of  aaxy  corporation,  company,  firm,  or  association,  or 
any  member  of  any  company,  firm,  or  association,  or  any  individnal  found  guilty 
of  a  violation  of  any  provision  of  this  title,  may  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars,  or  by  confinement 
in  the  coimty  jail  not  more  than  one  year,  or  by  both,  in  the  discretion  of  the 
court  before  which  such  conviction  may  have  been  had.    ['96,  p.  126. 

1757.  Unlawful  contracts  void.  Any  contract  or  agreement  in  viola- 
tion of  imy  provision  of  this  title  shall  be  absolutely  void.    ['96,  p.  12^. 

1768.  Corporate  franchise  forfeited.  Any  corporation  organized  or 
existing  under  the  laws  of  this  state  that  shall  violate  any  provision  of  this  title 
shall  thereby  forfeit  its  corporate  rights  and  franchises,  and  its  ocnporate  exist- 
ence shall  thereupon  cease  and  determine.    ['96,  p.  126*. 

1 750.  Id.  Notice  to  corporation.  It  shall  be  tiie  duty  of  the  secretary 
of  state,  upon  satisfactory  evidence  that  any  corporation  or  association  of  persons, 
incorporated  or  operating  under  the  laws  of  this  state,  has  entered  into  any  trust, 
combination,  or  association,  as  mentioned  in  the  preceding  provisions  of  this  title, 
to  give  notice  to  such  coi-poration  that  unless  it  withdraws  from  and  severs  all 
business  connections  with  said  trust,  combination,  or  association,  its  corporate 
right  and  franchise  will  be  revoked  at  the  expiration  of  thirty  days  from  the  date 
of  such  notice.    ['96,  p.  126. 

1760.  Id.  Attorney  general  to  bring  action,  when.  At  the  e^r- 
ation  of  thirty  days,  if  such  withdrawal  or  severance  be  not  tli«%tofore  made, 
the  secretary  of  state  shall  cause  a  certified  statement  of  the  facts  to  be  filed  in  the 
of&ce  of  the  attorney  general  of  the  state,  who  shall  commence,  or  direct  any  county 
attorney  in  the  state  to  commence,  an  action,  in  any  district  court  of  the  state  of 
competent  jurisdiction,  to  forfeit  and  revoke  the  corporate  rights  and  franchises 
of  such  corporation.  On  the  final  decision  of  the  same,  should  the  defendant  be 
found  guilty  of  a  violation  of  any  of  the  provisions  of  this  titie,  the  court  shall 
render  judgment  that  tiie  charter,  corporate  rights,  and  franchises  of  such  coi^ 
poration  be  revoked  and  the  secretary  of  state  shall  thereupon  make  publication 
of  snch  revocation  in  four  newspapers  in  general  circulation  in  four  of  the  largest 
cities  of  the  state.    ['96,  pp.  126-7*. 

1761.  Q-uilty  person  liable  for  treble  damages.  In  case  any  person 
or  persons,  shall  do,  cause  to  be  done,  or  permit  to  be  done,  any  act,  matiier,  or 
thing  in  this  titie  prohibited  or  decliu^d  to  be  unlawful,  such  person  or  peracms 
shall  be  liable  to  tite  person  or  persons  injured  thereby  for  treble  the  amount  of 
damages  sustained  in  consequence  of  any  such  violation.    ['96,  p.  127. 

1762.  " Person "  includes  " corporation."  The  words,  ''person,"  or 
' '  persons, ' '  whenever  used  in  this  title  shall  be  deemed  to  include  corporations, 
companies,  and  associations,  existing  under  or  authorized  by  the  laws  of  either 
the  United  States,  or  any  of  the  territories,  any  state,  or  any  foreign  country. 


['96,  p.  127. 
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1763.  Membership.  Vested  with  general  control  of  public  schools. 

The  state  board  of  education  shall  consist  of  the  state  sujwrintendent  of  public 
instruction,  the  president  of  the  University  of  Utah,  the  president  of  the  Agricul- 
tural Collie,  and  two  other  persons  of  large  experience  and  eminent  professional 
standing,  to  be  appointed  by  the  governor,  by  and  with  the  consent  of  the  senate, 
to  serve  for  a  period  of  four  years.  The  general  control  and  snpei'vision  of  tiie 
paUie  school  system  is  vested  in  the  state  board  of  education.  ['96,  p.  467* ; 
•97,  p.  107. 

Stete  board,  powers.  Con.  art.  10,  sec.  8.  Public  school  eystom  iaclud^  what.  Con.  art.  10,  see.  2.  Gen- 
cnl  proTudons  on  educatioD,  Con.  art.  10. 

1764.  Power  to  grant  diplomas  and  certificates.  The  state  board 
of  edacation  is  hereby  authorized  and  empowered  to  issue  diplomas  of  two  grades, 
aamely,  state  high  school  and  state  grammar,  and  certificates  of  one  grade,  namely, 
state  grammar.    ['96,  p.  467;  '96,  p.  107. 

1765.  Id.  Granted  to  whom.  State  diplomas  or  state  certificatee 
abidl  be  issued  only  to  professional  teachers  who  have  reached  the  age  of  twenty 
years,  have  had  two  years  successful  experience  in  this  state,  and  exhibit  satis- 
factory evidence  of  good  moral  character,  and  upon  critical  examination  are  found 
to  possess  the  requisite  scholarship  aaid  culture.    ['96,  p.  467 ;  '97,  p.  108. 

1766.  Id.  Valid  where  and  for  what  time.  These  state  diplomas 
wd  certificates  shall  be  valid  in  any  county,  city,  town,  or  school  district  in  the 
state;  the  high  school  diplomas  in  any  department  of  the  public  schools;  the 
grammar  grade  diplomas,  in  grammar  and  primary  departments ;  and  cerfcificaites, 
in  grammar  ^d  primary  departments;  state  diplomas  shall  be  good  during  the 
lifetime  of  the  holders,  and  state  certificates  for  a  period  of  five  years.  ['96,  p. 
468;  '97,  p.  108. 

1767.  Id.  Examinations  required.  Normal  certificates.  liife 
diplomas  of  other  states.  Ceasing  to  teach.  Candidates  for  state  profes- 
rional  diplomas  of  high  school  grade  shul  be  required  by  examination  or  other  evi- 
dence to  exhibit  a  high  degree  of  scholarship  in  all  the  following  branches,  namely : 
arithmetic,  United  States  history,  reading  and  elocution,  orthography,  English 
grammar,  political  and  physical  geography,  psysiology,  algebra,  physics,  rhetoric, 
drawiiig,  plane  and  soUd  geometry,  botany,  Engli^  literature,  general  history, 
civil  government,  history  and  science  of  education,  and  psychology;  and  also  in 
any  l^ree  of  the  following  branches,  namely:  chemistry,  geology,  French,  Ger- 
man, Latin,  Greek,  trigonometry,  zoology,  biology,  and  mineralc^.  Candidates 
for  state  in^^fea^onal  Splomas  of  grammar  grade  sbidl  be  required,  1^  examinar 
tion  or  other  evidence,  to  exhibit  satisfactory  knowledge  of  all  the  following 
sabjects,  namely:  arithmetic,  United  States  history,  reading  and  elocution, 
orthf^^phy,  English  grammar,  political  and  physical  geography,  physiology, 
nature  studies,  algebra,  physics,  rhetoric,  drawing,  plane  geometry,  botany, 
English  literature,  general  history,  civil  government,  tiie  history  and  science  of 
education,  and  psychology;  provided,  that: 

1.    Normal  certificates  and  normal  diplomas,  issued  by  the  University  of 
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Utah  subsequent  to  March  tenth,  eighteen  hundred  and  ninety-two,  and  all  nor- 
mal certificates  and  normal  diplomas  issued  hereafter  by  the  University  of  Utah 
shall  have  the  force  of  state  certificates ;  and  the  holder  of  any  normal  diploma 
as  hereinbefore  specified,  after  having  had  two  years  successful  experience  in 
teaching  in  this  state  sh^l  be  entitled  to  a  high  school  diploma. 

2.  Holders  of  normal  certificates  issued  by  the  University  of  Utah  subse- 
quent to  March  tenth,  eighteen  hundred  and  ninety-two,  and  all  normal  certifi- 
cates and  normal  diplomas  issued  hereafter  by  the  University  of  Utah;  and 
holders  of  high  school  certificates  now  in  force  and  issued  as  provided  by  law  by 
boards  of  education  in  cities  of  the  Brst  and  second  classes,  and  territorial  first 
grade  certificates  and  state  diplomas  and  certificates  now  in  force,  may,  at  the 
discretion  of  the  state  board  of  education,  be  exempt  from  examination  in  any 
and  all  subjects  which  were  required  in  the  examination  lor  such  certificatee. 

3.  Life  diplomas  issued  by  state  boards  in  other  states  and  shown  to  be  of 
equal  rank  with  those  issued  by  the  state  IxKird  of  this  state  may  receive  equal 
recognition  after  the  holdefa  acquire  two  years'  snccessfal  ea^rience  in  schools 
of  this  state.  When  countersigned  by  the  state  superinteoident  of  public  instmc- 
tion  under  the  direction  of  titie  state  board,  such  diplomas  shidl  have  equal 
vf^dity  with  those  of  corresponding  rank  issued  by  the  state  board. 

4.  No  professional  diploma  or  certificate  shall  be  in  force  if  the  holder  allow 
a  space  of  five  years  to  elapse  without  following  some  educational  pursuit.  ['96, 
pp.  468-9*  J  '97,  pp.  10&-9. 

County  examinations  and  certiflcatee,  M  1794-  1936.  Issuance  of  normal  certificates,  effect,  S  2307* 
1797.   (My  examinations  and  certificate  ft  1916-     Appointments  to  normal  BcholarshipB,  g  2306. 

1768.  Board  may  api>oint  asslBtant  examiners.  The  state  board 
of  education  shall  have  authority  to  appoint  a  sufficient  number  of  assistants  of 
eminent  educational  ability  to  conduct  examinations,  and  the  necessary  expense 
connected  with  the  holding  of  such  examinations  shall  be  paid  out  of  the  state 
school  fund  upon  vouchers  to  be  approved  by  the  state  board  of  examiners. 
P96,  p.  469*;  '97,  p.  109. 

1769.  Board  may  revoke  diplomas  for  cause.  The  state  board  of 
education  is  authorized  and  required  to  revoke,  for  immoral  or  unprofessional 
conduct  or  evident  unfitness  for  teaching,  state  diplomas  and  state  certificates 
issued  und^  the  provisions  of  this  chapter.    ['96,  p.  469;  '97,  p.  109. 

1770.  Compexisation  and  expenses  of  members  of  board.  Cler- 
ical assistance.  A  statement  of  actual  and  necessary  traveling  expensesjtof  the 
members  of  said  board,  incurred  in  attending  meetings  of  the  board,  must  be 
certified  to  by  the  state  superintendent  of  public  instruction,  aad  be  filed  with 
the  state  board  of  examiners,  who  are  empowered  to  allow  or  reject  the  same,  in 
whole  or  in  part,  in  the  same  manner  as  in  the  case  of  ctaims  for  which  an  appro- 
priation has  been  made,  and  the  state  auditor  shall  draw  his  wairant  on  the  state 
treasurer  in  favor  of  the  person  named  therein  for  the  amount  allowed.  The 
members  of  the  said  state  board  of  education  shall  receive  four  dollars  per  day  for 
time  actually  and  necessarily  spent  in  the  performance  of  their  duties;  proi^ed, 
that  no  member  of  the  board  receiving  salary  from  the  state  or  any  subdivision 
thereof,  or  from  any  public  institution,  shall  receive  any  such  per  diem.  The 
board  may  engage  necessary  clerical  assistance,  the  cost  of  which  shall  not  exceed 
two  hundred  and  fifty  dollars  annually,  and  shall  be  certified  to  as  provided 
above  in  this  section.    ['96,  p.  469*;  '97,  pp.  109-10. 

1771.  Chairman  and  secretary  of  board.    Record.    The  state 

superintendent  of  public  instruction  shall  be  chairman  of  the  state  board,  and  he 
shall  appoint  a  member  of  the  board  secretary,  who  shall  keep  a  record  of  the 
board's  proceedings.    ['96,  p,  469;  '97,  p.  110. 

1772.  Ooncunmioe  of  majority  neoeesary.  A  concurrence  of  a 
majority  of  all  the  members  sluill  be  necessary  to  tiie  validity  of  an  act  <tf  the 
board.    ['96,  p.  469;  '97,  p.  110. 
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1 773.  Meetings  of  board.  The  board  shall  meet  at  the  call  of  the 
chainna&,  and  at  least  twice  each  year.    ['96,  p.  469;  '97,  p.  110. 


1774.  Election  of  state  superintendent.  Qualifications.  Term 
Oath  and  bond.  Deputy.  There  shall  be  chosen  by  t^e  qualified  electors  of 
the  state  at  the  regular  state  election  in  the  year  nineteen  hundred,  and  every  four 
years  thereafter,  a  superintendent  of  public  instruction,  hereinafter  called  the  state 
superintendent,  who,  at  the  time  of  his  election  shall  be  a  qualified  elector,  shall 
have  been  a  resident  citizen  of  the  state  or  territorj'  of  Utah  for  five  years  next 
preceding  his  election,  shall  have  attained  the  age  of  thirty  years,  shall  be  the 
bolder  of  a  state  certificate  of  the  highest  grade  issued  in  some  state,  or  shall  be 
a  graduate  of  some  reputable  university,  college,  or  normal  school.  He  shall 
re^e  and  hold  his  office  at  the  seat  of  government  for  the  term  of  four  years 
from  the  first  Monday  in  January  following  his  election  and  until  his  successor  is 
elected  and  qualified.  Before  entering  upon  his  duties,  he  shall  take  the  oath  of 
office  and  give  a  bond  in  the  penal  sum  of  five  thousand  dollars,  with  not  less  than 
two  sureties,  to  be  approved  by  the  governor  and  filed  in  the  office  of  the  secretary 
of  state.  He  shall  have  power  to  appoint  a  deputy,  who  shall  be  a  qualified 
elector  in  the  state  and  who  shall  be  pt^d  a  salary  not  to  exceed  the  sum  of  three 
hondred  dollars  per  annum  to  be  paid  oat  of  the  school  fund.    ['96,  p.  470*; 


Election,  qualifleations,  term,  dattes,  compensatioii,  Con.  art.  7.  Superintendent  (t  member  of  the  state 
b«i>d.  Con.  &rt.  10,  hoc.  8. 

1775.  State  superintendent  charged  with  administration  of 
school  system.  Apportionment  of  money.  The  state  superintendent 
fhall  be  charged  with  the  administration  of.  the  system  of  public  instruction  and 
the  general  superintendence  of  the  business  relating  to  district  schools  of  the 
state,  aad  of  the  school  revenue  set  apart  and  appropriated  for  their  support,  and 
^11  have  full  power  to  investigate  all  matters  pertaining  to  the  public  schools. 
It  fdiall  be  the  duty  of  the  state  auditor  to  notify  the  superintendent  of  the  actual 
amount  of  money  in  the  state  treasury  to  the  credit  of  the  state  distarict  school 
fund  on  the  thirty-first  day  of  October  and  December  and  on  the  thirty -first  day  of 
March  of  each  year.  "Within  ten  days  after  receiving  such  notification  the  super- 
intendent shall  apportion  said  fund  among  the  several  counties  and  cities  of  the 
first  and  of  the  second  class  in  the  state  under  the  provisions  of  this  chapter, 
according  to  the  number  of  persons  between  the  ages  of  six  and  eighteen  years, 
residing  in  such  county  or  city  as  shown  by  the  last  school  census  lists  of  the  sev- 
eral counties  and  cities,  and  immediately  furnish  to  each  county  treasurer,  and  to 
the  county  and  city  snperintendents,  an  abstract  of  such  apportionment.  He  shall 
also  certify  such  apportionment  to  the  state  auditor,  and,  upon  receiving  such 
certificate,  the  auditor  shall  forthwith  draw  his  warrant  on  the  state  treasurer 
in  favor  of  the  county  treasurer  of  each  county  or  the  treasurer  of  each  city 
board  of  education,  as  the  case  may  be,  for  the  amount  due  said  connty  or  board ; 
prorided,  that : 

1.  No  apportionment  shall  be  made  to  anj'  county  or  city  until  all  the 
reports  for  the  year  next  preceding,  as  required  by  law,  have  been  received  from 
ftufh  connty  or  city  by  the  state  snperint^ident. 

2.  If  any  district  or  districts  in  any  county  have  failed  to  maintain  school 
for  twenty  we^s  daring  the  year  next  preceding  that  in  which  the  apportionment 
iff  made,  the  number  of  children  of  school  age  in  such  district  or  districts  shall 
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be  subtracted  from  the  total  school  population  of  the  state  and  from  the  school 
population  of  the  county  in  which  such  district  or  districts  are  located  before 
making  the  apportionment;  providedf  that  when  the  failure  to  maintain  school 
in  such  district  or  districtB  the  required  length  of  time  is  due  to  quarantine,  fire, 
flood,  or  other  like  uncontrollable  causes,  such  failure  shall  not  i^ect  the  basis 
upon  which  the  apportionment  is  made.    ['96,  pp.  470-1*;  '97,  pp.  111-12. 

Public  scliooi  ftand.  Con,  art.  10,  sec.  3.    Annual  levy  of  state  school  tax,  1 2506. 

1776.  Seal  of  state  superintendent.  Register  and  forms  and 
regulations  for  reports.  Opinions.  Visitinjg  schools,  etc.  The  super- 
intendent shall  provide  and  keep  a  seal  by  whi<^  his  official  acts  and  copies  of  all 
papers  and  documents  filed  in  his  office  may  be  authenticated,  and  when  so 
authenticated,  said  copies  shall  be  received  as  evidence  in  all  courts  of  this  state 
equally  with,  and  in  like  mann^  as  the  original.  He  shall  prepare  and  transmit 
to  the  proper  officers  suitable  forms  and  regulations  for  making  all  reports,  wit^ 
the  necessary  blanks  therefor,  also  school  registers,  and  all  necessary  instructionB 
for  the  oi^nization  and  government  of  district  schools,  and  the  conducting  of  all 
necessary  proceedings  under  this  title.  He  shall  print  and  circulate  a  summary 
of  his  opinions  and  rulings.  The  cost  of  such  blank  forms,  school  re^sters,  and 
for  the  printing  of  the  summary  of  Bis  opinions  and  rulings,  shall  be  paid  out  of 
the  state  school  fund,  and  the  vouchers  therefor  shall  be  citified  to  the  super- 
intendent, and  filed  with  the  state  board  of  examiners,  who  are  empowered  to 
allow  or  reject  the  same,  in  whole  or  in  part,  in  the  same  manner  as  in  the  case 
of  claims  for  which  an  appropriation  has  been  made,  and  the  state  auditor  shall 
draw  his  warrant  on  the  state  treasurer  for  the  amount  allowed  in  favor  of  the 
person  to  whom  said  amount  is  due.  He  shall  visit  at  least  once  a  year  in  each 
county  in  the  state  the  principal  schools  and  district  school  boards.  He  may 
examine  the  state  auditor's  books  and  records  relative  to  school  revenue,  and 
those  of  other  public  officials  relating  to  school  accounts.  He  shall  meet  with 
school  officers,  advise  with  teachers,  and  lecture  to  institutes  and  public  aseem- 
blies  upon  topics  calculated  to  promote  the  interests  of  education,  ['96,  p.  471 ; 
'97,  p.  112. 

1 777.  State  superintendent  to  advise  with  school  ofiAcers.  EflFect 
of  his  decisions.  He  shall  advise  with  county  superintendents  and  with  school 
boards  and  other  school  officers  upon  all  matters  involving  the  welfare  of  the 
schools.  He  shall,  when  requited  by  superintendents  or  oiAxer  school  officers, 
give  them  wrijften  answers  to  all  questions  concerning  the  school  law.  His  deci- 
sions  shall  be  held  to  be  correct  and  final  until  set  aside  by  a  court  of  competent 
jurisdiction  or  by  subsequent  l^slation.    ['96,  p.  471;  '97,  p.  112. 

Decisions  of  county  superintendent,  g  1788. 

1778.  Biennial  report  of  state  superintendent.  On  or  before  the 
first  day  of  January  preceding  each  biennial  session  of  the  l^slature,  the  state 
superintendent  shall  present  to  the  governor  a  report  of  his  administration  of  the 
system  of  public  instruction.  There  shall  be  printed  in  pamphlet  form  at  least 
one  thousand  copies  of  his  report  and  laws  relating  to  schools,  which  shall  be 
distributed  under  his  direction.  The  superintendent  in  his  report  shall  furnish 
a  brief  exhibit: 

1.  Of  his  labors,  tlie  results  of  his  experience  and  obsra^ations  as  to  the 
operation  of  the  public  school  system,  and  su^estions  as  to  the  remedy  for 
imperfections. 

2.  Of  the  amount  of  school  revenue  and  its  general  condition  as  to  saffi- 
ciem^  or  insufficiency. 

3.  Of  such  plans  as  he  may  have  matured  for  tiie  better  organizatitm  of  the 
schools,  and  for  the  increase  and  economical  expenditure  of  th^  school  revenue. 

4.  A  full  statement  of  the  condition  and  amount  of  all  funds  and  prop^i^ 
appropriated  for  educational  purposes ;  the  number  and  grade  of  schools  in  each 
ooimly ,  and  in  each  city  of  the  firet  and  of  the  second  class ;  the  number  of 
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childreu  between  the  ages  of  six  and  eighteen  yeara  in  each  county  and  in  each 
dty  of  the  first  and  of  the  second  class,  with  the  number  of  such  attending  dis- 
trict schools,  tiie  average  number  of  chiUlren  that  have  attended  district  st^oola 
daring  the  two  years  previous  to  July  first  of  that  year,  the  number  that  can 
read  and  write,  the  amonnt  of  school  money  raised  by  county  taxation  or  other- 
wise, the  amount  expended  for  salaries  of  teachers  and  for  building  schoolhouses. 

.">.  A  comparison  of  the  renults  of  the  two  years  then  closing,  with  those  of 
the  years  preceding,  indicating  the  prepress  of  public  instruction ;  and,  as  far  as 
can  be  aecertained,  the  number  and  condition  of  private  schools,  academies,  and 
colleges  in  the  state.    [  96,  pp.  471-2;  '97,  p.  113. 

1 779.  Id.  He  shall  append  to  his  report  such  information  relative  to  the 
system  of  public  instruction,  the  schools,  their  annual  revenues,  and  such  other 
matters  as  he  may  deem  proper.  He  shall  include  in  his  report  statistical  tables 
compiled  from  information  transmitted  to  his  office,  with  summaries,  averages, 
and  totals  appended  thereto ;  also  a  statement  of  the  annual  collections  of  ew'hool 
revenue,  and  his  apportionment  thereof;  and  when  he  deems  it  of  sufficient 
interest,  he  shall  apj>end  extracts  from  the  correspondence  of  school  officers, 
diowing  cither  the  salutary  or  defective  operation  of  the  syst-em.  He  shall  fur- 
nish the  United  States  (commissioner  of  education  at  AVashington  Huch  information 
at)  that  officer  may  require.    ['9«,  pp.  472-3;  '97,  pp.  113-14. 

1780.  Quarterly  expense  account  of  state  superintendent. 
Allowance.  Books,  etc.,  to  successor.  At  the  end  of  each  quarter  year  he 
shall  file  with  the  state  board  of  examiners  an  itemized  account  of  his  expenses 
verified  by  his  oath.  The  said  board  shall  examine  the  same,  and,  if  the  account 
is  found  to  be  correct  and  the  expenditures  necessary,  shall  certify  the  same  to 
the  state  auditor,  who  shall  issue  a  warrant  to  the  state  treasurer  for  the  amount 
due  on  such  account,  and  for  one-fourth  of  the  superintendent'sannual  salary,  and 
^all  charge  the  same  to  the  state  district  school  fund.  At  the  expiration  of  his  term 
of  office,  he  shall  deliver  to  his  successor  all  books,  records,  documents,  maps. 
reportH,  papers,  and  other  articles  pertaining  to  his  office.  ['96,  p.  473;  '97,  p. 
114. 

1 78 1 .  May  call  convention  of  school  superintendents.  Traveling 
expenses.  The  state  superintendent  shall  have  power  to  call  biennially  a  conven- 
tion of  cotmty  and  city  superintendents,  to  assemble  at  suck  time  and  place  an  he 
shall  deem  most  convenient,  for  the  discussion  of  questions  pertaining  to  the  super- 
vision and  administration  of  the  public  schools,  the  laws  relatiiig  thereto,  and 
such  other  subjects  affecting  the  welfare  and  interest  of  the  public  schools  as  shall 
properly  be  brouglit  before  it.  It  is  hereby  made  the  duty  of  all  county  and  city 
Buperiiit-endents  to  attend  such  conventions  when  called.  The  actual  traveling 
expenses  of  county  superintendents  for  attending  such  conventions  shall  be  allowed 
by  the  board  of  county  commissioners,  and  paid  out  of  the  same  fund  as  the 
salaries  of  countj'^  superintendents.  The  actual  traveling  expenses  of  city  super- 
intendents attending  such  convention  shall  be  allowed  and  paid  out  of  the  same 
fond  as  salaries  of  city  superintendents.    ['96,  p.  473;  '97,  p.  114. 

Annual  coon^  oonTentlon,  1 1793.  Huperlntendeat  may  call  tvxt  book  conventioD,  {  1S55. 


1782.  Blection  of  county  superintendents.  Term.  Oath  and 
bond.  At  the  time  of  the  election  for  school  trustees  in  the  year  eighteen  hun- 
dred and  ninety-eight,  and  Inennially  thereafter,  there  shall  be  elected  for  each 
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Goimty  in  the  state,  a  county  superintendent  of  district  schools,  who  shall  be  the 
holder  of  a  valid  certificate  not  lower  than  the  grammar  grade,  and  shall  be  a 
qualified  elector  in  said  county.  His  term  of  oifice  shall  be  two  years  and  until 
his  Bucceseor  is  elected  and  qualified.  He  shall  take  office  at  twelve  o'clock  m. 
of  the  first  Monday  of  August  next  snoceeding  his  election.  The  present  incum- 
bents shall  hold  office  until  their  successors  are  elected  and  qofUified.  Before 
entering  upon  the  duties  of  his  office,  he  shall  qualify  by  taking  and  subscribing 
iAxe  oath  of  office  and  giving  a  bond  for  the  faithful  dischai^  of  his  duties,  in  the 
penal  sum  of  one  thousand  dollars,  with  sureties  to  be  approved  by  the  county 
clerk,  wMch  oath  and  bond  shall  be  filed  with  said  clerk ;  provided,  that  voters 
residing  within  the  limits  of  cities  of  the  first  and  of  the  second  class  shall  not  be 
permitted  to  vote  for  the  election  of  county  snperintendeuts.  ['96,  pp.  473-^*; 
'97,  pp.  114-15. 

CuiTan  of  vote  for  coan^  auperintenden t,  2  645. 

1783.  To  superintend  county  schools.  The  county  superintendent 
shall  have  the  general  superintendence  of  all  district  schools  in  his  county,  exc^t 
in  cities  of  the  first  and  of  the  second  class.    ['96,  p.  474 ;  '97,  p.  115. 

1 784.  Boundaries  of  school  districts  to  be  fixed.  It  shall  be  the  duty 
of  every  county  superintwdent  to  ascertain  whether  the  boundaries  of  the  school 
districts  in  his  county  are  definitely  and  plainly  described  in  the  recOTds  of  tiie 
board  of  county  commissioners,  and  to  keep  in  his  office  a  full  and  correct  tran- 
script of  such  boundaries.  In  case  the  boundaries  of  districts  are  confiicting  or 
incorrectly  described,  he  shall  immediately  report  the  fact  to  the  board  of  county 
commissioners,  who  shall  change  said  boundaries  so  as  to  make  them  hannonize. 
['96,  p.  474 ;  '97,  p.  115. 

1785.  County  superintendent  to  visit  schools.  Record.  Heshdl 
visit  every  district  s^ool  under  his  supervision  within  the  oonntrf  at  least  twice  in 
each  school  year,  and  oftener  if  necessary  to  increase  its  usefulness.  He  shall  at  such 

visits  carefully  observe  the  condition  of  the  school,  the  mental  and  moral  instrue- 
tion  given,  the  methods  employed  by  the  teacher,  and  the  progress  of  the  pupils. 
He  shall  advise  and  direct  the  teachers  in  regard  to  the  instruction,  classification, 
government,  and  discipline  of  the  school  and  prescribe  the  course  of  study.  He 
shall  keep  a  record  of  such  visits  and  by  memoranda  indicate  his  judgment  of 
the  teadier's  ability  to  teach  and  govern,  and  the  condilaons  and  progress  of  the 
school,  which  information  shall  be  used  for  or  against  teachers  at  the  time  of 
their  examination  for  certificates.    ['96,  p.  474;  '97,  p.  115. 

1 786.  To  keep  records.  Delivery  to  successor.  He  sluill  keep  a 
record  of  all  his  ofiicial  acts,  preserve  all  books,  maps,  charts,  and  apparatas 
belonging  to  his  office,  file  all  reports  and  statements  from  teachers  and  school 
trustees,  and  deliver  t^em  to  his  successor  in  office.    ['96,  p.  474 ;  '97,  p.  116. 

1787.  May  meet  with  school  officers.  Notice.  The  coimty  super- 
intendent may  arrange  for  meetings  with  school  officers  at  designated  tames  and 
places,  due  notice  of  which  shall  be  given,  for  the  purpose  of  inspecting  the  dis- 
trict recoi-ds,  insuring  their  accuracy,  and  giving  instruction  in  the  manner  of 
keeping  the  same  and  preparing  the  reports  of  district  officers.  ['96.  pp.  474-6; 
'97,  p.  116. 

1788.  Decide  controversies.  He  shall  decide  all  controversies  pertain- 
ing to  discipline  fuising  in  the  administration  of  the  school  law  in  his  county  or 
appealed  to  him  from  tiie  decision  of  school  trustees.    ['96,  p.  475;  '97.  p.  116. 

Dedfiions  of  state  superintendent,  §  1777. 

1 789.  May  administer  oaths.  The  county  superintendent  shall  have 
power  to  jvdminister  oaths  of  office  to  all  subordinate  school  officers  and  witnesses 
and  to  examine  them  under  oath  in  cases  that  may  come  before  him  for  investiga- 
tion, but  he  shall  not  receive  pay  for  administering  such  oaths.  ['96.  p.  475; 
'97,  p.  116. 
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1790.  To  see  that  reqiiired  instruction  is  given.  He  shall  aee  that 
the  pupils  are  instruct-ed  in  the  several  branches  of  study  required  by  law  to  be 
taught  in  the  schools,  as  far  as  they  are  qnalified  to  pursue  them.  If  any  teacher 
neglects  or  refuses  to  give  instructioii  on  any  sul^ect  required  by  law,  the  county 
superintendent  shall  promptly  report  the  fsict  to  the  county  board  of  examiners^ 
whO;  after daeezaminatiou  and  inquiry,  may  revoke  such  teacher's  certificate  and 
cause  him  to  be  discharged.    ['96.  p.  476 ;  '97,  p.  116. 

1791.  To  report  to  state  superintendent.  On  or  before  the  first 
Monday  of  August  in  ea^-h  year,  he  shall  make  and  transmit  to  the  state  super- 
intendent reports,  containing  such  census,  statistical,  and  financial  items  as  may 
bereqatred  by  law  or  by  the  state  department.  Such  reports  shall  include  a  list 
of  persons  between  five  and  thirty  years  of  age,  too  deaf,  too  dumb,  or  too  blind 
to  obtain  an  education  in  the  public  schools,  stating  their  names,  ages,  addresses, 
and  the  names  of  their  parents.  Such  report  shall  be  made  upon  and  conform  to 
the  blanks  furnished  by  said  state  superintendent  for  that  purpose.  He  shall  not 
receive  any  compensation  for  the  last  quarter  in  his  official  year  until  he  presents 
to  the  lx)ard  of  county  commissioners  the  state  superintendent's  receipt  for  such 
report.    ['96,  p.  475*;  '97,  p.  116. 

1792>  May  appoint  a  deputy.  The  county  superintendent  may 
^point  a  deputy,  who  shall  be  a  qualified  elector  within  said  county,  and  for 
whose  ofiicial  acts  and  compensation  he  shall  be  responsible.  ['96.  p.  475;  '97, 
p.  117, 

1793.  Annual  teachers'  institutes  to  be  held.  Expense.  Union 
institutes.  The  county  superintendent  shall  annu^ly  hold  a  teachers'  institute 
for  the  instruction  of  teachers,  and  those  who  desire  to  teach,  and  procure  such 
assistance  as  may  be  necessary  to  conduct  the  same.    Said  institnte  shall  be  held 

at  such  times  as  the  district  schools  in  the  county  ai-e  generally  closed,  and  it 
aliall  be  the  duty  of  the  county  superintendent  to  see  that  all  teachers  in  his 
county  and  the  state  superintendent  are  notified  of  the  time  and  place  of  holding 
the  same.  Such  institute  shall  hold  a  session  of  not  lesH  than  two  nor  more 
than  ten  days.  The  actual  expense  of  holding  the  institute,  which  shall  not 
excee<l  one  hundred  dollars  in  any  one  year,  shall  be  i>aid  out  of  the  county  school 
fund,  upon  the  warrant  of  the  county  superintendent  accompanied  witJi  vouchers 
Bhowing  to  whom  and  for  what  purpose  the  money  was  paid.  Under  the  dirG<v 
tion  of  the  state  superintendent,  nnion  institutes  may  be  held  by  two  or  more 
countitjs  with  an  additional  expense  of  not  more  than  fifty  doUare  for  each  addi- 
tional county  represented,  the  whole  expense  thereof  to  be  divided  equally  among 
the  counties  so  represented ;  provided,  that  institute  meetings  held  once  or  twice 
a  month  during  each  yeai*  shall  be  equivalent  to  the  institute  luentioned  in  thiH 
section.    ['96,  pp.  475-ti;  '97,  p.  117. 

state  cunvrntinu  of  nupcrinU-ndontt),  g  1781. 

1794.  County  board  of  examiners.  Appointment  of  associates. 
Compensation.  The  county  superintendent,  together  with  two  other  persons 
practically  experienced  as  teachera,  shall  constitute  the  county  board  of  exam- 
iners. The  county  superintendent  shall  be  the  chairman  of  the  board.  The 
associate  examiners  shall  be  residents  of  the  county  in  which  they  are  to  serve,  and 
shall  be  appointed  by  the  county^  superintendent  for  a  term  of  one  year.  The 
county  superintendent  shall  have  power  to  remove  them,  or  either  of  them,  for 
miseoiiduct  and  incapacity,  and  to  fill  any  vacancies  occurring  in  the  office  of 
either  of  the  said  two  appointees.  The  two  appointees  shall  be  paid  for  their 
9er\'ices  from  the  cK>nnty  school  funds  u])Oii  the  wan-ant  of  the  county  superin- 
tendent approved  by  the  board  of  county  commis.sioners.    ['9(;,  p.  47(i;  '97.  p.  117. 

state  examinatioiui  and  oertiflc-ates,  g§  1764--17ti8 ;  city  examioations  and  isertificates,  lOie-KKW. 


1705.   Id.    To  hold  teachers'  examinationB.    OertiflcateB.  The 

county  board  of  examine  shall  hold  teachers'  examinations  during  each  yeaj*. 
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at  ssdh  times  as  the  chairman  may  direct.  Ji  from  the  pOTceatage  of  correct 
answero  required  by  the  rules  and  other  evidences  disclosed  by  the  examination, 
including  particularly  the  superintendent's  knowledge  and  information  of  the 
candidate's  experience  and  ability  as  a  teacher,  the  applicant  is  found  to  be  a 
person  of  good  moral  character  and  to  possess  such  knowledge  and  understanding, 
together  with  aptness  to  teach  and  govern,  as  will  enable  the  applicant  to  teach 
successfully  in  the  district  schools  of  the  state  the  various  branches  required  1^ 
law,  said  board  of  ^caminers  shall  grant  such  applicant  a  certificate  of  qualification. 
['96,  pp.  476-7;  '97,  pp.  117-18. 

1796.  County  certificates.  Qualifications  necessary.  Tempo- 
rary and  special  certificates.  The  certificates  issued  by  the  county  board  of 
examiners  shall  be  of  two  grades,  county  grammar  and  county  primary,  and  shall 
be  valid  for  one  year,  but  may  be  renewed  year  by  year  without  examination 
under  such  regulations  as  the  board  may  provide.  All  certificates  heretofore 
granted  shall  be  valid  for  the  full  term  for  which  tliey  wwe  issued.  No  certifi- 
cate shall  be  granted  unless  the  applicant  be  found  proficient  in  pedagt^,  and 
qualified  to  teach  the  following  branches  of  common  English  education,  namely: 
i-^ading,  writing,  spelling,  English  gi-ammar,  geography,  United  States  history, 
arithmetic,  physiology  and  hygiene,  nature  studies,  and  drawing.  The  percentage 
required  to  pass  in  any  branch  shall  be  prescribed  by  the  board  of  examiners. 
In  addition  to  the  regular  grades  of  certificates,  the  county  superintendent  may 
grant  a  temporary  certificate,  valid  until  the  next  regulai-  meeting  of  the  board, 
but  in  no  case  shall  Buch  certificate  be  granted  to  the  same  person  more  thui 
once;  provided,  that  special  certificates  may  be  issued  for  one  year  by  the  hoard  of 
examiners  to  teachers  of  special  branches.    ['96,  p.  477;  '97,  p.  118. 

1797.  Id.  Where  valid.  No  county  certificate  to  teach  shall  be 
grfmted  to  any  person  under  eighteen  years  of  age.  The  certificates  issued  by 
county  boards  shall  be  valid  only  in  the  county  where  issued.  ['96,  p.  477 ;  '97, 
p.  118. 

1798.  Teacher  must  hold  certiflcate.  Revocation.  No  person 
shall  be  employed  or  permitted  to  teach  in  any  of  the  district  schools  of  the  state 
who  is  not  the  holder  of  a  lawful  certificate  of  quaUfication.  Any  contract  mode 
in  violation  of  this  section  shall  be  void.  All  boards  of  examiners  are  authorized 
and  required  to  revoke,  for  immoral  or  unprofessional  conduct  or  evident  ui^t^ 
ness  for  teaching,  any  certificate  granted  by  them.    ['96,  p.  477;  '97,  p.  118. 

Teooher  not  holding  lawful  certificate  not  entitled  to  compeiuation,  g  1838. 


CHAPTER  4. 

SCHOOL  DISTRICTS. 

1 799.  Each  school  district  a  corporation.  Powers.  Every  school 
district  or  high  school  district  now  or  hereafter  created  shall  be  and  is  hereby 

constituted  a  public  corporation  to  be  designated  as  school  district  (or 

high  school  district,  as  tlie  case  may  be,)  of  county,  state  of  Utah,  with 

its  proper  name  inserted  in  the  blank  before  the  word  school,  and  the  proper 
name  of  the  county  inserted  in  the  blank  before  the  word  county ;  and  in  its  own 
proper  name  as  such  corporation  may  sue  and  be  sued,  contract  and  be  contracted 
with,  and  it  may  acquire,  purchase,  convey,  and  hold  real  and  personal  property 
for  school  purposes.    ['96,  pp.  477-8;  '97,  p.  119. 

1800.  Elxtent  of  school  dis^ct.  Each  county  and  each  city,  unless 
divided  by  proper  autiiority,  diall  form  a  school  district.    ['96,  p.  478;  '97,  p.  119. 

For  parpoHe  of  taxation  the  whole  dty  considered  one  school  diatriot,  2  UM. 
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1801.  County  commissioners  ma^  create  or  modify,  districts. 
l^>6Ci^  taxes.  The  board  of  county  commissioDers  of  any  county  may  create 
into  a  Bchool  district  ^y  territory  not  already  so  created,  or  may  create  a  district 
out  of  a  pu^  or  x»artB  of  one  or  more  districts  upon  being  petitioned  so  to  do  by  as 
many  residCTtB  of  snch  territoiy  as  have  the  care  and  custody  of  not  less  ti^n 
tweaty  school  children  of  school  age  residing  therein,  or  upon  the  recommenda- 
tioD  of  the  county  superintendent.  The  board  of  county  commissioners  may 
duuige  the  boundaries  of,  divide,  and  consolidate  existing  school  districts. 
A^lienever  the  board  of  county  commissioners  of  any  county  shall  divide,  consoli- 
date, or  change  the  boundaries  of  existing  school  districts,  such  board  shall  have 
tlK  power,  as  au  incident  to  the  division,  consolidation,  or  change,  equitably  to 
adjust  the  property  rights  and  burdens  of  the  several  districts  affected  thereby, 

apportioning  existing  school  property  and  debts,  and  by  modifying  or  reappor^ 
tioning  taxes  ^ready  voted,  in  such  manner  as  the  justice  of  the  caise  shall,  in  the 
opini(Hi  of  the  board,  demand.  To  accomplish  the  adjustment,  the  board  of 
county  commiasioners  may  from  time  to  time  direct  necessary  special  taxes  to 
be  levied  and  collected  on  particular  areas  of  districts  so  changed.  ['96,  p.  478; 
'97,  p.  119. 

Coan^  comnuBHioDerg  may  create  districts,  ete.,  fifteen  miles  westward,  taking  in  certain  of  de- 
{  511,  sob.  i.  County  commisBioners  may  levy  fendant's  property  twenty-five  miles  away  from 
taxes,  {  511,  sab.  37.  the  echoofhouse.   The  intervening  country  was 

It  is  within  the  legislative  authority  to  abolish  mountainous  and  difficult  to  cross.  Held,  that  the 
tod  consolidate  aehool  districts  and  apportion  their  defendant's  property  was  liable  for  the  tax  aaaeflBed 
marty.  B^boald  v.  Hardy,  7  U.  3BB;  26  P.  982.  upon  it  for  school  pnrposes.  King  T.  U.  C.  Vj. 
The  boandaries  of  a  school  dutrict  were  extended     Co.,  6  U.  281;  22  P.158. 

1802.  Division  of  new  county  into  school  districts.  In  any  county 
hereafter  created  the  board  of  county  commisaioners  thereof  shall  so  divide  the 
county,  or  any  part  thereof  which  has  residing  therein  not  less  than  twenty, 
diildren  <tf  school  age,  into  school  districts  as  ^ill  best  promote  the  permanent 
interests  of  the  district  schools  in  the  county,  upon  the  same  petitions  and  sub- 
ject to  the  conditions  and  restrictions  provided  in  the  last  preceding  section. 
p96,  p.  478;  '97,  pp.  119-20. 

1803.  Trustees  for  new  district.  Whenever  any  new  district  shall  be 
created  by  the  board  of  county  commissioners,  said  board  shall  forthwith  appoint 
Aree  trustees  of  said  district,  who  shall  be  qualified  electors  therein,  to  serve 
DDtil  tiie  next  ensuing  n^ular  election  for  trustees.    ['96,  p.  478;  '97,  p.  120. 


CHAPTER  5. 

ELECTION  OF  TRUSTEES. 

1804.  Kleotion  of  trustees  and  term  of  office.  Oath  and  bond. 
Except  in  cildes  of  the  first  and  of  the  second  class,  there  shall  be  held  an  annuid 
dedum  on  the  second  Monday  in  July,  in  each  school  district.  At  such  election 
tbere  thaM  be  elected  by  the  restored  voters  residing  in  such  school  district,  one 
school  trustee  to  serve  for  the  term  of  three  years  and  until  his  successor  is  elected 
andqualified.  In  each  newly  organized  district,  at  the  first  annual  school  election 
oocurring  after  such  oi^nization,  there  shall  be  elected  three  trustees,  one  for 
diree  years,  one  for  two  years,  and  one  for  one  year,  and  until  their  successors 
ire  elected  and  qualified ;  and  annually  thereafter  there  shall  be  elected,  at  such 
annual  election,  one  trustee  to  hold  office  for  three  years  and  until  his  successor 
is  dected  and  qualified.  Trustees  shidl  qualify  by  taking  and  subscribing  the 
oath  of  ofiSce  imd  giving  bonds  to  the  district  in  whidi  they  reside  in  such  sums 
ud  witii  Bach  sureties  as  the  county  clerk  of  the  county  wherein  said  school 
district  is  sitoatedy  may  approve,  conditioned  for  the  faithful  discharge  of  the 
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duties  of  their  oflBce;  the  oath  of  office  and  bonds  to  be  filed  with  said  clerk. 
The  ballots  used  at  such  election  shall  state  the  nam^  of  the  persons  and  the 
office,  aud  the  length  of  term  voted  for.    ['96,  p.  479*;  '97,  p.  120. 
BcgifltratioD  for  school  elections,  %  616.   Official  bonds  genentlly,  1682^1686. 

1806.  Organization  of  school  board.  The  truHtees,  or  any  two  of 
them  whose  official  bonds  have  been  approved,  shall  constitute  a  quorum  for  the 
tranBaction  of  business.  They  shall  meet  and  oi^nize  within  twenty  days  after 
their  election  or  appointment,  by  appointiug  one  of  their  number  chairman, 
another  clerk,  and  another  treasurer,  and  shall  at  once  notify  the  county 
superintendent  of  such  organization.  Said  trustees,  when  thus  oi^niz^,  shall 
conRlatute  the  district  school  board.  The  treasurer  shall  give  bond  to  the  distaict 
with  sufficient  sureties  and  for  a  sufficient  amount,  to  be  approved  by  the  board 
of  trustees  and  filed  with  the  county  clerk.    ['96,  p.  479;  '97,  pp.  120-1. 

Whon  ooDDt?  commiBsf  onem  may  levy  speda]  tax     M  186B,  2S93.   Power  of  comn^  oommiasioDerB  to 
on  school  diBtricts,  ^  1801.  Annual  district  school     levy  taxes,  g  511,  snb.  1. 
tax  levy,  i  1815,   Annual  county  school  tax  levy, 

1806.  School  elections,  how  called.  Meetings  for  the  election  of 
trustees  and  for  county  superintendents  of  district  schools  aud  for  voting  on  the 
rate  per  cent  of  taxes  to  be  assessed,  and  on  the  question  of  issuing  bonds,  shall  be 
called  by  the  trustees  causing  notices  to  be  posted  in  at  least  three  public  and 
conspicuous  places  withiu  the  district,  at  least  twenty  days  before  the  time  for 
holding  such  meeting.  Such  notif%  shall  state  the  time,  place,  and  object  of  such 
meeting  and  the  officers  to  be  elected,  and  if  the  polls  are  to  be  opened  at  any 
snch  meeting  to  determine  any  question,  the  notice  shall  state  the  hours  at 
which  the  polls  will  be  opened  and  dosed.  All  business  transacted  at  such  meeting 
other  than  specified  in  said  notice  shall  be  void.  The  voting  at  such  meetings 
shall  be  by  secret  ballot.    ['96,  pp.  479-80* ;  '97,  p.  121. 

1807.  Id.  Oounty  clerk  to  fUmiah  registration  list.  Judgee. 
Polls.  It  shall  be  the  duty  of  the  county  clerk  to  furnish  the  board  of  trustees 
of  the  district  at  least  five  days  in^vioua  to  the  day  of  election,  a  certified  copy  of 
the  r^stration  list,'  showing  the  names  of  all  r^^istered  voters  reaiding  in  (he 
election  districts  covered  in  whole  or  in  part  by  such  school  district.  The  board 
of  trustees  of  the  district  shall  act  as  judges  of  election,  and  the  clerk  of  the 
district  school  board  shall  act  as  clerk.  The  polls  shall  be  kept  open  during  at 
least  four  successive  hours  on  the  day  of  election.  In  case  of  a  vacancy  occasioned 
■by  the  absence  of  any  of  the  said  officers  at  any  election  for  trustee,  the  roistered 
voters  who  are  present  at  the  time  of  the  opening  of  the  polls  ahall  choose  a 
person  to  fill  such  vacancy.    ['96,  p.  480;  '97,  p.  121. 

1808.  Conduct  of  elections  and  qualification  of  electors.  Vot- 
ing. Ballots.  School  elections  held  under  the  provisions  of  this  chapter  shall 
Ik*  conducted,  and  the  qualification  of  electors  shall  be,  as  provided  in  the  general 
(*l(H^tion  laws,  except  as  in  this  cliapter  othei'\i'ise  provided.  It  shall  not  be 
ui^ciWHarj'  to  file  certificates  of  nomination  of  candidates,  nor  to  publish  a  list  of 
nominations.  It  shall  be  the  duty  of  the  county  clerk  to  furnish  the  board 
of  trustees  of  every  school  district  with  a  sufficient  number  of  plain  envelopes  for 
ehwtion  purposes,  and  such  envelopes  ahall  be  uniform  in  size  and  quality,  with- 
imi  any  marks,  writing,  printing,  or  other  device  upon  them,  fmd  no  other  kind 
Hhall  Ix*  used  at  any  election.  Ballots  shall  not  be  printed  at  public  expense. 
Kvery  voter  shall  designate  on  a  single  ballot,  written  or  printed,  the  name  of  the 
person  {»r  persons  voted  for,  with  a  pertinent  designation  of  the  office  to  be  filled. 
'I'ho  ballot  shall  be  neatly  folded  and  placed  in  one  of  the  envelopes  hereinbefore 
provided  for,  and  shall  be  delivered  to  the  presiding  judge  of  election,  who  shall, 
in  the  presence  of  the  voter,  on  the  name  of  the  proposed  voter  being  found  on 
the  rf^istry  list  and  on  all  challenges  to  such  vote  being  decided  in  favor  of  such 
voter,  deposit  it  in  the  ballot  box  without  any  mark  whatever  being  placed  on 
sucii  envelope ;  otherwise  the  ballot  shall  be  rejected.    The  r^stry  and  pell  lists 
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SaAl  be  preserved  by  the  clerk  of  the  school  board.    The  ballots  cast  and  those 
rejected  as  "excess"  or  "defective"  shall  be  carefully  seated  in  a  strong  envelope 
and  shall  be  preserved  by  such  clerk  for  one  year.    ['97,  pp.  121-2. 
Beetioiu  genenlly,     780-928.   BeKiitnttion  for  Bcfaool  election,  818. 

1809.  Id.   Oanvass  of  votes.  Ties.  Immediately  after  the  polls  are 

closed,  the  judges  shall  proceed  to  count  and  canvans  the  votes  cast  at  such  elec- 
tion and  the  person  receiving  the  highest  number  of  votes  for  trustee  shall  be 
declared  elected.  The  result  of  the  vote  for  county  superintendent  of  district 
schools  shall  be  certified  the  judges  to  the  county  clerk.  All  ties  shall  be 
decided  by  lot.    ['96,  p.  480;  '97,  p.  122. 

1810.  Id.  Oertdftcate  of  election.  The  clerk  of  tiie  school  board  shall, 
witiiin  five  days  after  such  Section,  furnish  each  trustee  with  a  certificate  of 
election,  a  copy  of  which,  with  the  oath  of  office,  must  be  forwarded  immediately 
to  the  county  superintendent    [^96,  p.  480 ;  '97,  p.  122. 

181 1.  Who  qualified  to  vote  for  tax,  bonds,  etc.  Every  citizen  of 
the  United  States  of  the  age  of  twenty-one  years  or  over  who  has  been  a  reaident 
of  the  state  of  Utah  for  one  year,  of  the  county  four  months,  and  of  the  school 
district  for  mxty  days,  both  immediately  preceding  the  day  on  which  any  meet- 
ing is  held  for  the  purpose  of  voting  on  the  question  of  levying  a  special  tax  or 
iestting  bonds  for  any  school  district,  or  high  school  district,  or  for  selecting  a 
schoolhouse  site,  and  who  has  paid  a  property  tax  in  said  district  during  the  year 
next  preceding,  shall  be  ^titled  to  vote  at  any  such  meeting.  ['96,  -pp.  480-1 ; 
'97,  p.  122. 

QualiflcatiaiiB  of  voten,  Cod.  ut.  4,  wc.  2. 

TACANCIB8. 

1812.  Filling  vacancy  in  school  board.  Should  a  vacancy  occur  in 
the  office  of  trustee  of  a  school  district,  the  remaining  trustees  shall  inunediately 
iq}point  some  qualified  elector  of  the  district  to  fill  the  vacancy,  and  such  appointee 
shall  qualify  and  serve  until  the  next  school  election,  and  until  his  successor  is 
dected  and  qualified ;  provided,  that  in  case  two  or  more  vacancieH  occur  at  the 
same  time  in  the  office  of  trustee  in  any  school  district,  the  board  of  county  oom- 
fflissioners  of  the  county  in  which  such  district  is  situated  shall  fill  such  vacancies. 
[*%,  p.  485;  '97,  pp.  122-3. 

1813.  Id.  A  vacancy  in  the  office  of  trustee  vacates  the  office  which  such 
tnitrtee  held  in  the  school  board,  and  such  vacancy  shall  be  filled  by  appointment 
of  the  board.    ['96,  p.  486;  '97,  p.  123. 

1814.  Resignations.  Bemovale  fi:x>m  district,  etc.  Any  officer  of 
a  Bchool  district  may  renign,  but  such  resignation  shall  not  take  effect  until  his 
SQccessor  has  qualified  according  to  law.  Any  office  of  a  school  district  shall  be 
deemed  vacant  if  the  person  duly  elected  or  appointed  thereto  shall  remove  from 
tiie  district,  or  n^ect  or  refuse,  for  the  period  of  twenty  days  after  such  election 
or  appointment,  to  accept  and  qualityfor  such  office.    ['96,  p.  485*;  '97,  p.  12.S. 


Chapter  6. 

POWERS  AND  DUTIES  OF  TRUSTEES. 

1815.  School  board  to  have  general  control.  Annual  and  special 
tax.  The  school  district  board  sliall  have  general  chaise,  direction,  and  man- 
agement of  the  schools  of  the  district,  and  the  care,  custody,  and  control  qf  all 
proper^  bel<mging  to  tiie  district,  subject  to  the  provisions  of  law.  It  may  annu- 
ally order  to  be  raised  on  the  taxable  property  of  the  district,  one-half  of  one  pea- 


Google 


436 


PUBLIC  SCHOOIii— POWEBS  AND  DUTIES  OF  TRUSTEES. 


cent  for  the  support  of  schools  and  to  defray  correut  expenses;  additional  fonds 
may  be  raised  for  sudb.  purposes  by  vote  of  the  qualified  voters  as  provided  in 
chapters  five  and  eleven  of  this  title.    ['96,  p.  481*;  '97,  p.  123. 

1816.  To  maintain,  locate,  or  discontinue  schoole.  It  shall  oirganize, 
maintain,  and  conveniently  locate  schools  for  the  education  of  the  children  of 
school  age  within  the  district,  or  change  or  discontinue  any  of  them  according;  to 
law.    ['96,  p.  481;  '97,  p.  123. 

1817.  To  make  repairs,  furnish  supplies,  etc.  It  ahall  make  alt 
necessary  repairs  to  the  schoolhouses,  outbuildings,  and  appurtwanoef*.  «id 
furnish  fuel  and  necessary  supplies  for  the  schools.    ['96,  p.  481 ;  '97,  p.  123. 

1818.  To  furnish  text  books,  furniture,  etc.  It  shall  fumiRli  all 
necessary  and  suitable  furniture,  maps,  charts,  apparatus,  and  reference  books. 
It  shall  have  power  to  establish  and  support  school  lilnarieB ;  to  purchase,  exchange, 
and  improve  the  sdiool  apparatus,  books,  furniture,  fixtures,  and  all  other  sctioiA 
supplies,  in  said  schools;  to  supply  and  loai^  to  pupils  in  the  several  grades  and 
departments  of  said  schools,  free  of  chai^,  all  text  books  and  supplies  used  by 
the  pupils  of  said  schools ;  to  sell  to  pupils  in  the  several,  grades  and  departments  ^ 
said  schools,  at  cost,  all  text  books  and  supplies  used  by  the  pupils  of  said  schools; 
to  collect  all  books  and  apparatus  loaned  to  pupils  of  the  public  schools  of  any 
such  district,  or  damages  for  the  loss,  injury  or  destruction  of  the  same.  The 
school  register  and  all  school  blanks,  except  those  used  solely  for  district  and 
county  purposes,  shall  be  those  furnished  by  the  state,  superintendent.  ['96,  p. 
481*;  '97,  pp.  123-4. 

1819.  To  employ  teachers.  Dismissal.  It  shall  employ  the  teachers 
of  the  schools  of  the  district,  and  may  dismiss  any  teacher  for  violation  of  con- 
tract, immorality,  or  neglect  of  duty.  Every  contract  for  the  employment  of  a 
teacher  must  be  in  writing,  but  no  such  contract  shall  extend  beyond  the  thirtietii 
day  of  June  next  following.  The  county  superintendent  shall  be  iufwrned 
immediately  of  the  engagement  or  dismissal  of  any  teacher.  It  shall  have  power 
to  grant  to  the  teacher  or  teachers  a  day  each  term  for  the  purpose  of  viaitinfr 
other  schools ;  provided,  that  such  visits  shall  be  made  under  the  direction  of  the 
school  board.    ['96,  p.  481*;  '97,  p.  124. 

1820.  To  admit  pupils  &om  other  districts,  make  rules,  etc.  H 
shall  have  power  to  admit  to  the  schools  in  the  district  pupils  from  other  dis^cts 
when  it  can  be  done  without  injuring  or  overcrowding  such  schools,  and  shall 
have  power  to  make  r^ulations  for  &eir  admission  and  to  charge  and  collect 
reasonable  fees  for  their  tuition.  It  shall  have  power  to  arrange  with  tiie  boaid 
of  an  adjacent  district  for  shading  to  such  district  such  pu^ls  as  can  be  oonven- 
iently  taught  therein,  when  for  any  cause  such  pupils  cannot  be  conveniently 
taught  in  the  district  where  they  reside,  and  for  pajing  their  tuition.  It  shaU 
also  have  power  to  make  proper  and  needful  rules  for  the  assignment  and  distri- 
bution of  pupils  to  and  among  the  schools  in  the  district  and  their  transfer  from 
one  school  to  another.    ['96,  pp.  481-2;  '97,  p.  124. 

Compnlsoiy  attendance  of  children,  1962-1966. 

1821.  To  assist  in  governing  school.  Suspensions  and  expul- 
sions. It  shall  assist  and  co-operate  with  teachers  in  the  government  and  discipline 
of  tiie  schools,  and  in  connection  with  the  county  superintendent  make  proper 
rules  and  regulations  therefor.  It  may  suspend  or  expel  from  school  any  insub- 
ordinate or  habitually  disobedient  pupil ;  provided,  that  such  suspension  or  expnlsicHi 
shall  not  be  for  a  longw  period  than  ten  days,  nor  beyond  the  end  of  the  carreot 
term  of  school,  unless  in  the  judgment  of  the  board  such  pupil  is  inoorrigible. 
['96,  p.  482 ;  '97,  pp.  124-5. 

1822.  To  permit  use  of  schoolhouse  for  other  purposes.  It  may 
permit  a  schoolhouse,  when  not  occupied  for  school  purposes,  to  be  used  for  any 
purpose  which  will  not  interfere  with  the  seating  or  other  furniture  or  pnqierty; 
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ud  shall  make  Bach  charges  for  the  use  of  the  same  as  they  may  decide  to  be 
hot  for  any  such  use  or  privilege  the  district  Bhall  not  be  at  any  expense 
forfnel  or  otherwise.    p96,  p.  482*;  '97,  p.  126. 

1823.  Election  to  provide  school  site  or  building,  etc.  When 
oeceseary  for  the  welfare  of  the  schools  of  the  district,  or  to  provide  proper  school 
pririleges  for  the  children  therein,  or  whenever  petitioned  so  to  do  by  one-fourth 
<if  resident  taxpayers  of  the  district,  the  board  shall  call  a  meeting  of  the 
quUi6ed  voters,  as  defined  in  section  eighteen  hundred  and  eleven,  at  some  con- 
Tanient  time  and  place  fixed  by  the  boud,  to  vote  upon  the  question  of  selection, 
porchafle,  exchange,  or  sale  of  a  Bchoolhouse  site,  or  the  erection,  removal,  pur- 
duiae,  exchange,  or  sale  of  a  schoolhouse,  or  for  payment  of  teachers'  s^aries,  or 
for  mrrent  expensen  of  maintaining  schools.  The  chairman  of  the  board  shall 
be  chairman,  and  the  clerk  of  the  board  secretary  of  such  meeting.  In  .case 
dthw  of  these  officers  is  not  present,  his  place  shall  be  iilled  by  someone  chosen 

tiie  voters  present.  A  notice,  stating  the  time,  place,  and  purpose  of  such 
meetiiig,  ^lalt  be  posted  in  three  public  places  in  the  district  by  the  clerk  of  the 
disbict  board  at  least  twenty  days  prior  to  such  meeting.  If  a  majority  of  such 
voters  present  at  such  meeting  ^[lall  by  vote  select  a  schoolhouse  site,  or  shall  be 
in  fATor  oi  the  purchase,  exchange,  or  sale  of  a  designated  schoolhouse  site,  or 
<rf  the  erection,  removal,  or  sale  of  a  schoolhouse,  as  the  case  may  be,  the  board 
shall  locate,  pnrchase,  exchange,  or  sell  such  site,  or  erect,  remove,  or  sell  such 
schoolhouse,  as  the  case  may  be,  in  accordance  with  such  vote;  provided,  that  it 
shim  require  a  two-thirds  vote  to  order  the  removal  of  a  schoolhouse.  ['96,  pp. 
482-3*;  '97,  p.  125. 

1824.  Organizing  new  schoola.  If  a  petition,  signed  by  the  persons 
diuged  wil^  the  support  and  having  the  custody  and  care  of  fifteen  or  more 
diildren  of  school  age,  all  of  whom  reside  two  miles  or  more  from  the  nearest 
sdiool,  be  presented  to  the  board  asking  for  the  organization  of  a  school  for  such 
^dren.  the  board  maj-  ot^anize,  equip,  and  maintain  such  school  and  employ  a 
tSKher  therefor.    ['96,  p.  483;  '97,  p.  125. 

1825.  Length  of  time  for  holding  school.  The  district  board  shall 
detomine  and  fix  the  length  of  time  the  school  in  the  district  shall  be  taught  in 
«sch  year,  and  when  each  term  shall  b^n  and  end.  It  shall  so  arrange  such 
tenns  as  to  accommodate  and  furnish  school  privil^es  equally  and  equitably  to 
pupils  of  school  age ;  provided,  that  every  district  school  shall  be  kept  in  seesion 
Dot  less  than  two  terms  in  each  school  year;  and  provided  further,  that  any  school 
maj  be  discontinued  when  the  average  attendance  of  pupils  therein  for  twenty 
ooasecutive  days  shall  be  less  than  eight,  or  when,  with  the  consent  of  a  majority 
oi  the  patrons  of  such  school,  proper  and  convenient  school  facilities  can  be  pro- 
vided for  the  pupils  in  some  other  school.    ['96,  p.  483;  '97,  p.  126. 

1826.  At^tihilI  school  census.  The  board  shall  cause  the  clerk  to  make 
and  transmit  to  the  county  superintendent,  between  the  first  axid  third  Monday 
in  July  of  each  year,  an  enumeration,  subscribed  and  sworn  to  by  said  clerk,  of 
all  persons  over  six  and  under  eighteen  years  of  age  rerading  in  the  district,  giving : 

1 .  The  name,  ^e,  sex,  and  color  of  each  person. 

2.  The  number  attending  district  schools. 

3.  The  number  attending  private  schools. 

4.  8uch  other  facts  as  may  be  required  by  law  or  by  the  county  superiu- 
tendrat. 

Socb  report  shall  include  a  list  stating  the  names,  ages,  postoffioe  addresses, 
and  the  names  of  the  parents  or  guardians,  of  all  persons  over  tiie  age  of  five  and 
under  the  age  of  thirty  years  residing  in  such  school  district  too  deaf,  too  dumb, 
v  too  blind  to  receive  an  education  in  the  public  schools.  ['96,  p.  483*;  '97, 
p.  126. 

1 827.  Setting  out  shade  trees.  It  shall  be  the  duty  of  the  district  board 
to  cause  to  be  set  oat  and  properly  protected  as  many  shade  trees  as  the  size,  loca- 
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tion,  and  arrangement  of  the  Bchool  lot  will  justify,  and  sucli  expense  shall  be 
paid  from  the  special  school  fund.  It  shall  be  the  duty  of  tiie  counly  superin- 
tendent to  see  that  this  requirement  ig  complied  vith.    ['96,  p.  483;  '97,  p.  126. 

1828.  Records  and  reports  of  board.  Compensation.  It  shall  be 

the  duty  of  the  district  board  to  keep  an  accurate  joum^  of  its  proceedings,  an 
account  of  all  moneys  paid  to  the  treasurer  and  of  all  monej^s  paid  on  ord^  drawn 
on  the  treasurer,  and  pre{)are  and  cause  to  be  presented  to  the  voters  at  the  r^- 
ular  annual  meeting  held  on  the  second  Monday  in  July,  of  each  year,  a  statemeat, 
under  oath,  showing:  First,  the  moneys  on  hand  at  the  date  of  the  last  annual 
report,  the  moneys  received  by  the  treasurer  since  such  report  and  from  what 
sources  received ;  second,  the  amount  of  sinking  fund  and  how  invested;  tiiird, 
the  amounts  paid  out,  to  whom,  and  for  what  paid ;  fourth,  the  balance  of  school 
money  in  the  hands  of  the  treasurer;  fifth,  iAie  number,  date,  fuid  amount  of 
every  bond  issued  or  redeemed  under  the  authority  given  in  tins  title,  and  the 
afnount  received  or  paid  therefor,  to  which  statement  shall  be  added  a  report 
showing  the  management  and  condition  of  the  schools  in  the  district  daring  the 
preceding  year.  A  copy  of  such  statement  and  report,  tc^ther  with  such  other 
reports  as  may  be  required  by  the  state  superintendent,  and  for  which  blank  fomu 
have  been  provided,  shall,  on  or  before  the  fifteenth  day  of  July  of  each  year,  be 
filed  with  the  county  superintendent.  Th^  shall  also  present  with  their  state- 
ment to  the  superintendent,'  vouchers  for  all  mon^rs  paid  out;  providedf  that 
trustees  shall  each  receive  such  compensation  for  their  services  as  may  be  voted 
at  such  meeting.    ['96,  p.  484;  '97,  pp.  126-7. 

1829.  Physiologry  and  hygiene.  It  shall  be  the  duty  of  all  boards  of 
education  and  trustees  in  charge  of  schools  and  educational  institutions  supported 
in  whole  or  in  part  by  public  funds  to  make  provision  for  systematic  and  regular 
instanction  in  phymology  and  hygiene,  induding  special  reference  to  the  ^ectsof 
stimulants  and  narcotics  upon  ^e  human  ayateDX.    ['97,  p.  127. 


HIGH  SCHOOLS. 

1830.  When  trustees  may  provide  high  schools.  Pupils.  The 

tmstees  of  any  school  district  having  a  population  of  over  fifteen  hnndied,  when 
authorized  by  a  majority  vote  of  the  property  taxpayers  reeddent  in  the  district 
present  at  an  annual  or  at  a  special  meeting  called  for  the  purpose,  may  establish 
and  maintain  a  high  school,  in  which  pupils  may  be  instructed  in  higher  bnuiches 
of  education  than  those  usually  taught  in  the  district  schools,  and  pupils  over 
eighteen  years  of  age  may  be  admitted  to  and  instructed  in  such  schools  on  such 
terms  asto  tuition  and  o&erwise  as  the  trustees  may  preeoribe.    ['96,  p.  484;  '97, 


Aathority  to  maintain  high  schools,  Con.  art.  10,  sec.  S.   High  schools  in  dtin,  {  1913. 

1831.  Districts  may  unite  to  maintain  high  school.  Election. 
Taxation.  Two  or  more  contiguous  school  districts  may  unite  and  form  a  high 
school  district  in  the  manner  following :  At  the  written  request  of  the  respective 
boards  of  trustees  of  the  constituent  school  districts,  or  of  any  ten  legal  votm 
residing  in  each  of  said  districts,  it  shall  be  the  duty  of  the  cotmty  superin- 
tendent of  schools  to  give  at  least  ten  days'  notice  of  a  time  and  places  for  meetingB 
of  such  electors  reading  in  such  districts  as  have  the  qualifications  prescribed  in 
section  eighteen  hundred  and  eight,  by  posting  written  notices  in  at  least  five 
public  places  in  each  of  said  districts,  at  which  meetings  the  said  electors  shall 
vote  by  ballot  for  or  against  the  organization  of  a  high  school  district ;  and  if  a 
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majorit}'  of  the  votes  cast  at  the  election  in  each  district  are  in  favor  of  forming 
a  high  school  district  as  aforesaid,  then  the  county  supraintendent  of  schools  shall 
give  aimilar  notice  of  meetings  of  the  qualified  electors  of  each  of  the  districts 
comprirang  such  high  school  district,  for  the  purpose  of  electing  two  high  school 
trustees  for  said  high  school  district  from  each  of  said  constituent  school  districts 
and  for  the  purpose  of  deciding  whether  or  not  a  special  tax  shall  be  voted  for 
the  purpose  of  providing  and  maintaining  a  high  school  within  such  district.  The 
rate  of  taxation  to  be  voted  upon  shall  be  proposed  by  the  county  superintendent 
of  schools,  and  shall  be  stated  in  the  notice  of  the  meetings.    ['97,  pp.  127-8. 

1832.  Organization  and  term  of  high  schoo1«  board.  Vacancy. 

The  trustees  so  dected  and  the  county  superintendent  of  schools  shall  constitute 
the  board  of  trustees  of  such  high  school  district,  and  the  county  superintendent 
diall  be  ex  ofiBcio  president  of  the  board.  The  trustees  elected  as  hereinbefore 
provided  shall  serve  until  the  next  school  election  within  their  districts,  at  which 
time  their  successors  shall  be  elected  to  serve  for  the  term  of  two  years  and  until 
their  successors  are  elected.  A  vacancy  in  the  board  shall  l>e  immediately  filled 
by  the  remaining  trustees  by  the  appointment  of  some  qualified  elector  of  the  dis- 
fxict  in  which  the  vacancy  occurred,  and  such  appointee  shall  serve  until  the  next 
school  election  and  until  his  snccesttor  is  elected.    ['97,  p. 

1833.  Powers  and  duties  of  high  school  trustees.   Taxes.  The 

proWsions  of  this  title  respecting  the  powers  and  duties  of  trustees  of  school  dis- 
tricts shall,  as  far  as  conformable  with  this  chapter,  apply  to,  govern,  and  control 
the  board  of  trustees  of  such  high  school  district.  They  may  order  to  be  raised 
annually  on  the  taxable  property  of  the  district  a  tax  of  one-half  of  one  per  cent 
for  the  support  of  the  high  school;  and  a  special  tax,  not  to  exceed  two  per 
cent  per  imnum,  may  be  levied  by  a  majority  vote  of  the  qnalified  electors  of  the 
high  school  district  at  a  special  meeting  called  for  that  purpose  in  the  manner  pre- 
scribed for  the  calling  of  meetings  for  a  like  purpme  in  the  case  of  other  school 
districts.  All  taxes  levied  and  assessed  under  the  provisions  of  this  and  the 
next  preceding  sections  shall  become  due  and  delinquent  at  the  same  time  and 
be  assessed  and  collected  by  the  same  officers,  and  in  the  same  manner,  and 
attach  to  «id  become  a  lien  on  the  reeA  and  personal  estate  assessed,  as  other 
school  taxes  levied  and  assessed  under  the  provisions  of  this  title.    ['97,  pp.  128-9. 

1834.  Bonds  of  high  school  district.  Whenever  the  qualified  elec- 
tors of  a  duly  organized  high  school  district,  at  any  regular  or  special  meeting 
csrlled  and  held  for  the  purpose,  shall  determine  to  issue  bonds  of  such  high  school 
district  for  the  purpose  of  building  and  fnmishing  schoolhouses,  purchasing 
grounds  on  which  to  locate  the  same,  or  to  fund  or  refund  any  outside  indebted- 
ness, the  trustees  may  issue  such  bonds  in  accordance  with  the  proviedons  of 
cbapter  fourteen  of  this  title.    ['97,  p.  129. 

1836.  Minority  vote  necessary  to  elect,  etc.  At  all  elections  for 
tbe  purpose  of  electing  trustees  or  determining  whether  a  tax  shall  be  levied  or 
bonds  shall  be  issued,  a  majority  of  the  qualified  votes  cast  shall  be  necessary  to 
elect  trustees  or  to  authorize  such  levy  or  bond  issue.    [■'97,  p.  129. 

1836.  Judges  of  election.  The  trustees  of  the  several  school  districts 
comprised  within  the  high  school  district  shall  act  as  judges  at  all  elections  held 
witiiin  and  for  the  high  school  district,  and  shall  canvass  and  certify  the  result 
thereof,  as  in  other  ca«es.    ['97,  p.  129. 

1837.  Term  of  high  school.  Admission  of  pupils.  -  The  high 
school  may  be  maintained  during  forty  weeks  in  each  year,  and  may  be  free  to 
all  children  of  school  age  residing  in  the  high  school  district  having  such  quali* 
fications  as  may  be  prescribed  by  the  board,  or  the  bcMird  may  collect  such  tuition 
from  pupils  as  it  may  deem  just.    ['97,  p.  129. 
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1838.  Notioe  of  opening  and  closing  school.  Every  teacher  on 
commencing  a  term  of  school  sheHl  give  written  notice  to  the  county  saperin- 
tendent  of  the  time  and  place  of  banning  Buch  school  md  the  time  it  will 
probably  close.  If  such  school  is  to  be  suspended  for  more  than  one  week  at 
any  one  time  in  said  term,  the  teacher  shall .  notify  the  county  superintendent  of 
such  proposed  suspension.    ['96,  pp.  486-6;  '97,  pp.  129-30. 

1839.  No  compensation  to  teacher  who  has  no  certificate.  No 

teacher  shall  be  entitleii  to  any  compensation  for  teaching  in  any  district  school 
unless  he  is  the  holder  of  a  certificate,  valid  and  in  force  in  the  county  -whae 
such  school  is  taught ;  provided,  that  if  a  teacher's  certificate  shall  expire  by  ito 
own  limitation  within  six  weeks  of  the  close  of  the  term,  the  holder  may  finiah 
such  term  without  re-examination  or  renewal  of  certificate ;  provided  ^rther,  that 
teachers  of  special  subjecte  and  substitutes  employed  temporarily  may  be  paid, 
though  they  hold  no  certificates.  ['96,  p.  486;  '97,  p.  130. 
Every  teacher  mnst  have  a  lawftal  certificate,  1 1798. 

1840.  Teacher's  cerfciflcate  to  be  recorded.  Every  teacher,  before 
assuming  charge  of  a  school,  sh^l  present  to  tiie  county  superintendent  his  or 
her  certificate,  who  shall  record  in  a  book  provided  for  that  purpose,  the  name  of 
the  holder,  the  grade  of  the  certificate,  and  the  date  of  its  expiration.  ['97, 
p.  130. 

1841.  School  register  and  report.  Every  teacher  shall  keep  a  ediool 
register,  and  at  the  dose  of  each  year  make  a  report  in  such  form  and  containing 
such  items  as  shall  be  required  by  law.  Such  reports  diall  be  made  in  duplicate, 
one  copy  of  which  sh^l  be  filed  with  the  clerk  of  the  board,  luid  one  copy  wiA 

the  county  supmntendent.  No  teacher  shall  be  paid  the  last  month's  salary  of 
any  year  until  the  report  for  such  year  shall  be  filed  as  herein  required.  ['96, 
p.  486;  '97,  p.  130. 

1842.  School  year,  term,  month,  etc.,  defined.  Holidays.  The 
school  year  shall  begin  on  the  first  day  of  July  of  each  year,  and  close  on  the  last 
day  of  June  of  the  year  following.  A  school  week  shall  oonedst  of  five  school  da^ 
a  school  month  of  twenty  school  days,  and  a  school  term  of  ten  sdiDoi  weeks. 
No  school  shall  be  taught  on  a  legal  holiday.  A  l^al  holiday  falling  upon  a  day 
which  otherwise  would  be  a  day  of  school,  shall  be  counted  a  day  of  st^ool,  ai^ 
the  teachers  shall  be  paid  therefor.    ['96,  p.  485 ;  '97,  p.  130. 

1843.  Teacher  to  follow  oonrse  prescribed.  Every  teacher  in  the 
district  schools  shall  teach  pupils  the  course  of  study  prescribed.  ['96,  p.  486 ; 
'97,  p.  130. 

1844.  Teachers  to  attend  teachers'  institute.  Each  teacher  who  is 
engaged  in  teaching  during  a  period  which  includes  the  time  of  holding  a  teachers' 
institute,  upon  receiving  notice  from  the  county  superintendent  to  attend,  shall 
close  his  school  during  the  holding  of  such  institute  and  attend  the  same,  and 
shall  be  paid  by  the  school  board  of  the  district  the  regular  salary  as  teacher  for 
the  time  of  attendance  during  such  institute,  as  certified  by  the  county  superin- 
tendent. The  certificate  of  any  teacher  may  be  revoked  by  the  oonnty  bofu*d  of 
examiners,  when  upon  due  examination  and  inquiry  it  appears  that  he  is  guilty 
of  inexcusable  n^lect  or  refusal  to  attend  a  teachers'  institute  held  for  Hudk 
county.    ['96,  p.  486*;  '97,  pp.  130-1. 

1845.  Suspension  of  pupils  by  teacher.  A  teacher  may  suspend 
from  school,  for  not  more  than  five  days  at  any  one  time,  any  pupil  for  insubordi- 
nation, habitual  disobediraice,  or  disorderly  conduct.  In  such  case  the  teacher 
diall  give  immediate  notice  of  such  suspension,  and  the  reason  thereof,  to  the 
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porente  or  guardian  of  Buch  pnpil,  and  also  to  Bome  member  of  the  diBtricfe 
school  board.    [96,  p.  487  ;  '97,  p.  131. 

1846.  Teacher  to  gprade  pupils.  It  shall  be  the  duty  of  the  teachers 
to  assign  to  each  pupil  such  studies  as  ne  is  qualified  to  pursue,  and  to  place  him 
in  the  proper  classes ;  provided^  that  in  graded  schools  the  principal  or  superin- 
tendent shall  perform  such  duty.    ['96,  p.  487;  '97,  p.  131. 

1847.  Use  of  text  books.  Damage  to  school  property.  Teachers 
^lall  enforce  the  use  of  text  books  and  the  rules  and  r^ulations  prescribed  for 
achooU.  Any  pupil  who  cuts,  defaces,  or  otherwise  injures  any  sdiool  property 
is  liable  to  su^nedon  from  school,  and  upon  complaint  of  the  teacher  or  any 
biistee,  the  parent  or  guardian  of  such  pupil  shall  be  liable  for  all  damages.  ['96^ 
p.  487;  '97,  p,  131, 

1848.  Prohibited  doctrines.  Moral  instruction.  No  sectarian 
contool.  No  atheistic,  infidel,  sectarian,  religious,  or  denominational  doctrine 
shall  be  taught  in  any  of  the  district  schools  of  this  state.  Moral  instruction 
tending  to  impress  upon  the  minds  of  the  pupils  the  importance  of  good  manners, 
truthfulness,  temperance,  purity,-  patriotism,  and  industry,  shall  be  given  in 
every  district  school,  and  all  such  schools  shall  be  free  from  sectarian  control.. 


Schools  to  be  free  fnm  sectarian  control.  Con.  art'.  3,  sec.  4;  ait.  10,  sec  I. 

1849.  Text  books  for  indigent  pupils.  Necessary  text  books  and 
supplies  shall  be  furnished  by  the  school  board,  free  of  diarge  to  indigent  pupils. 
Such  books  and  soppUes  shall  be  used  under  the  direction  of  tiie  teaser.  ['96^ 
p.  487;  '97,  p.  131. 

1850.  English  language  used.   All  district  schools  in  this  state  shall 

be  taught  in  the  English  language.    ['96,  p.  487;  '97,  p.  131. 

1851.  Admission  of  pupils.  Every  district  school  shall  be  open  for 
the  admission,  free  of  charge,  of  all  children  living  in  the  district  over  six  and 
under  dghteen  years  of  age,  and  of  children  witiiin  the  required  age,  whose 
fattier,  mother,  or  guardian  is  a  taxpayer  within  said  district  Any  persfni  over 
eighteen  years  of  age  may  be  admitted  to  any  district  school,  in  the  discretion  of 
the  board  of  trustees,  at  such  rate  of  tuition  as  the  trustees  may  prescribe ;  pro- 
vided, that  beginners  shall  not  be  received  into  the  schools  except  during  the  first 
four  weeks  after  the  opening  of  the  first  and  third  terms.  ['96,  p.  493* ;  '97,  pp. 
131-2. 

1852.  Protecting  against  contagious  diseases.  The  teacher  or 
board  shall  not  allow  any  pupil  to  attend  l^e  district  schools  while  any  member 
of  the  household  to  which  such  pupil  belongs  is  sick  with  any  infectaous  or  con- 
tagions disease,  nor  during  the  period  of  two  we^  after  the  death,  recovery,  or 
lemoval  ot  such  eick  person,  and  then  only  upon  a  cwtificate  of  a  competent 
physician  or  written  permit  of  the  district  school  board.   ['96,  p.  493;  '97,  p.  132. 

1853.  Uniform  compensation  for  like  services.  Females  employed 
as  teachera  in  the  public  schools  of  this  state  shall  in  all  caaco  receive  the  same 
oomi>ensation  as  is  allowed  to  male  teachers,  for  like  services,  when  holding  the 
same  grade  certificates.    ['96,  p.  86;  '97,  p.  132. 


1864.  Text  books,  selected  by  whom.  The  state  superintendent, 
county  superintendents,  and  the  principal  of  the  state  normal  school,  or  a 
majorty  of  them,  shall  decide  what  text  books  shall  be  adopted  in  the  district 


['96,  p.  487;  '97,  p. 
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BchoolB,  except  in  cities  of  the  first  and  of  the  second  class ;  and  their  use  sbidl 
be  mandatory  in  all  district  schools  of  the  state  except  in  cities  of  the  first  ukd 

of  the  second  class.    ['96,  p.  488;  '97,  p.  132. 

Neither  leKialature  nor  state  board  may  prescribe  text  books,  Cud.  art.  10,  sec.  0.  Adoption  of  text 
boukx  in  cities,  H  1927-1932. 

1856.   Convention  to  be  called,  when.    Changing:  text  books. 

The  state  superintendent  shall  call  a  convention  at  least  thirty  days  prior  to  the 
expiration  of  any  contract  regulating  the  supply  and  use  of  text  books  in  the  dis- 
trict schools  throughout  the  state,  and  shall  give  at  least  sixty  days'  notice  of  the 
time  of  holding  such  convention,  by  publication  in  a  newspai>er  having  general 
circulation  in  the  state.  Said  notice  shall  state  the  subjects  upon  which  text 
books  will  be  adopted,  and  tiiat  sealed  proposals  will  be  received  by  the  state 
superintendent  of  schools  for  furnishing  such  books,  the  place  where  and  the  day 
and  the  hour  when  all  proposal  will  be  opened,  and  that  the  convention  reserves 
the  right  to  reject  any  and  all  proposals.  Said  convention  shall  be  called  for  the 
adoptiou  of  toxt  books  every  five  years  from  and  after  the  first  adoption,  as  herein 
provided ;  and  any  text  book  so  adopted  shall  not  be  changed  within  a  period  of 
five  years  after  its  adoption,  except  for  a  sufficient  cause  to  be  decided  at  a  special 
convention  called  for  that  purpose.    ['96,  p.  488;  '97,  pp.  132-3. 

1856.  Proposals  for  text  books  and  awards.  At  the  time  and  place 
specified  in  said  notice,  the  convention  shall  meet  and  publicly  open  and  read  all 
tie  proposals  which  have  been  received,  and  shall  make  their  awards  therein 
within  thirty  days  thereafter.    ['96,  p.  488;  '97.  p.  133. 

1857.  Samples  and  prices.  Sealed  proposals  must  be  accompanied  by 
sample  copies  of  the  books  proposed  to  be  furnished,  tx^thra*  with  a  statement 
of  the  introductory  or  exchange  price,  and  of  the  wholesale  and  retail  prices  at 
which  the  publishers  agree  to  famish  each  book  within  the  state  during  the  fall 
time  for  which  said  books  may  be  adopted.    ['96,  p.  488;  '97.  p.  133. 

1858.  When  proposals  are  unsatisfactory.  If  no  satisfactory  pro- 
posals are  received,  the  books  already  in  use  shall  oontinue  in  use  until  chai^i^ 
as  herein  provided.    ['96,  p.  488;  '9"7,  p.  133. 

1859.  Publishers  to  enter  into  contract.   The  publisher  or  publishers 

whose  proposals  shall  be  accepted  must  enter  into  a  written  contract  with  the  state 
superintendent  of  schools,  and  shall  give  a  bond  with  two  sufficient  sureties  in  a 
reasonable  sum.  to  be  fixed  by  the  convention,  for  the  faithful  performance  of 
such  contract.    ['96,  p.  488:  '97,  p.  133. 

1860.  School  officer  or  teacher  not  to  act  as  agent.  No  school 
officer  or  teacher  in  any  district  school  in  this  state  shidl  act  as  agent  for  any 
author,  publisher,  bookseller,  or  other  person  to  introduce  any  book,  appai-atus, 
furniture,  or  any  article  whatever  in  any  district  in  whidi  sudi  school  officer  or 
teacher  is  officially  engaged.    ['97,  p.  133. 

1861.  Receiving  bonus  from  publisher.  Penalty.  If  the  state 
superintendent,  or  any  county  or  city  superintendent,  or  other  school  officer  shall 
receive  from  the  publisher  of  any  school  books,  or  from  any  other  person  inter- 
ested in  the  sale  or  introduction  of  any  books,  maps,  chartR,  or  other  school 
sapplies  into  the  public  schools  in  the  state,  any  money  or  bonus  in  iuiy  manner 
as  an  inducement  for  the  recommendation  or  introduction  of  any  such  book  in  the 
schools  of  the  state,  such  person  shall  be  guilty  of  a  misdemeanor.   ['97.  p.  133. 

1862.  Failure  to  enforce  use  of  books  adopted.  Penalty.  If  the 
trustees  of  any  district  shall  refuse  or  ne^^lect  to  enforce  the  use  of  text  books 
adopted  by  the  convention,  such  r^usal  or  neglect  shall  be  a  misdemeanor  on  Hhe 
part  of  any  trustee  so  refusing  or  n^lecting,  and  shall  be  punishable  by  a  fine 
not  ex<»eding  one  hundre<l  dollars  and  bv  removal  from  office.  ['96.  p.  489; 
'97,  p.  133. 
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CHAPTER  10. 

STATE  AND  COUNTT  TAX. 

1863.  State  treasurer  to  receive  and  t>ay  over  school  ftind.  The 
state  treasarer  shall  receive  and  hold  as  a  special  fund  all  public  Bchool  moneys 
paid  into  the  state  treasury,  and  pay  them  over  on  the  warrant  of  the  state  audi- 
tn*,  iBBued  upon  the  order  of  the  state  superintendent  of  public  instruction  in 
favor  of  the  county  treasurer  of  each  county  for  the  amount  due  said  countyj  and 
in  favor  of  the  treasurer  of  each  board  of  education  for  the  amount  due  such 
board.    ['96,  p.  490*;  '97,  p.  134. 

1864.  County  superintendent  to  make  estimate  of  fluids  needed. 
The  county  superintendent  shall,  on  or  before  the  first  Monday  in  May  of  each 
year,  furnish  the  boai-d  of  county  commissioners  an  estimate  in  writing  of  the 
amount  of  school  funds  needed  for  the  ensuing  year.    ['96,  p.  490*;  '97,  p.  134. 

1865.  County  school  tax.  Levy.  Rate.  Collection.  The  board  of 
county  <'ommisBioners  of  the  county,  at  the  time  of  making  the  annual  levy 
of  other  county  taxes,  must  levy  a  county  school  tax  upon  all  taxable  property  of 
the  county,  except  such  as  is  within  any  city  of  the  first  or  of  the  second  class ; 
provided,  that  said  tax  shall  not  exceed  four  mills  on  the  dollar  of  valuation  of  the 
property  taxed.  Said  tax  shall  be  collected  by  the  officer  charged  with  the  collec- 
tion of  general  taxes,  at  the  same  tame  and  upon  the  same  valuatdons  of  the 
property  taxed  as  other  county  taxes,  and  shall  be  paid  into  the  county  treasury 
of  ttie  county  to  the  credit  of  the  county  school  fund.    ['96,  p.  490*;  '97,  p.  134. 

When  commigsionen  may  levy  gpcdal  duitiict  tax,  ^  1801.    Annnal  county  and  school  levy,  g  2593. 

1866.  Duties  of  county  treasxirer  concerning  school  fands.  The 
county  treasurer  ^lall  receive  and  hold,  as  a  special  school  fund,  subject  to 
the  orders  of  the  county  superintendent,  all  public  school  moneys  from  whatever 
Bonrce  received,  and  keep  a  separate  account  thereof;  and  when  the  same  is 
apportioned  to  the  school  districts,  he  shall  pay  it  to  the  district  treasurers  upon 
the  warrants  of  the  county  superintendent.  He  shall,  on  or  before  the  first  day 
of  August  in  each  year,  make  a  report  to  the  board  of  county  commissioners,  who^ 
shall  audit  the  same,  and  to  the  state  superintendent  in  such  form  as  he  shall 
direct,  lowing: 

1.  The  unount  of  moneys  on  hand  at  the  commencement  of  the  school 
year. 

2.  The  amount  of  moneys  received  from  the  state  sdiool  fund. 

3.  The  amount  received  from  the  county  school  tax. 

4.  The  amount  received  from  other  sources. 

5.  The  total  expenditures  for  school  purposes. 

6.  The  b^nce  on  hand  at  the  end  of  the  school  year.  ['96,  pp.  490-1*; 
'97,  pp.  134-5. 


CHAPTER  11. 

SCHOOL  FUND. 

1867.  Apportionment  and  use  of  school  flmds.  The  county  super- 
intradent  of  each  county  sh^l  immediately,  upon  receiving  the  apportionment 
from  the  state  superintendent,  proceed  to  apportion  the  state  school  funds  to 
the  Heveral  school  districts  of  his  county  according  to  the  number  of  school  chil- 
dren residing  in  each  district  over  six  and  under  eighteen  years  of  age,  as  shall 
appear  from  the  last  enumeration  reported  to  his  office.  The  county  superin- 
tendent shall  apportion  the  county  school  fund  in  like  manner,  and  as  soon  as 
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practicable,  after  the  receipts  o£  the  same  or  any  portion  thei'eof ;  providedj  that 
before  making  ench  apportionments  he  shall  set  aside  so  mudi  of  aaid  county 
fimd  as  the  board  of  county  commissioners  shall  order  for  the  payment  of  the  com- 
pensation of  the  county  superintendent,  members  of  the  board  of  examiners,  and 

the  expenses  of  the  county  institute,  and  contingent  expenses  of  the  county  super- 
intendent's office;  and  provided  further,  that  no  part  of  either  of  said  funds  shall 
be  used  otherwise  than  for  payment  of  teachers,  except  as  otherwise  provided  in 
this  section.  The  county  superintendent  shall  file  a  duplicate  of  such  apportion- 
ment with  the  county  auditor.  ['96,  p.  489;  '97,  p.  135. 
state  Haperintendent  to  apportion  school  fund,  2  1775. 

1868.  School  must  be  maintained  fbr  twenty  weeks.  No  school 

district  shall  receive  any  apportionment  of  school  moneys  unless  such  district 
shall  have  maintained  a  school  therein  for  at  least  twenty  weeks  during  the  next 
preceding  school  year,  and  the  number  of  children  of  scliool  age  in  any  district  not 
maintaining  school  for  twenty  consecutive  weeks  during  the  year  next  preceding 
shall  be  subtracted  from  the  total  school  population  of  the  county  before  the 
apportionment  is  made,  but  any  new  district  formed  by  the  division  of  an  old  one 
is  entitled  to  its  apportionment  when  school  has  been  maintained  in  the  old  dis- 
trict before  division,  or  in  the  new  district  after  division,  or  in  both,  at  least 
twenty  weeks  in  all ;  provided,  that  when  by  reason  of  fire,  flood,  or  other  like 
uncontrollable  causes,  school  has  not  been  maintained  the  length  of  time  required 
by  this  section,  the  district  may  still  draw  its  apportionment.  ['96,  p.  489;  '97, 
pp.  135-6. 

1869.  New  district  to  receive  its  proportion.  Any  newly  oi^nized 
school  district  shall  be  entitled  to  its  proportion  of  the  state  and  oounty  fund 
which  shall  have  been  apportioned  to  tlie  district  or  districts  from  which  it  was 
created.    ['96,  pp.  489-90;  '97,  p.  136. 

1870.  Small  school  may  be  closed.  When  the  avei-age  attendance  in 
any  school  district  for  twenty  consecutive  weeks  in  any  school  year  falls  below 
eight  pupils,  except  for  reasons  mentioned  in  section  eighteen  hundred  and 
sixty-dght,  the  county  superintendent  is  hereby  authorize  to  clcwe  said  school. 


1871.  Special  tax  to  purchase  site,  erect  building,  etc.  Notice. 
When  it  is  necessary  to  raise  funds  to  purchase  a  school  site  or  improve  the  same, 
or  to  purchase,  build,  rent,  repair,  or  furnish  schoolhouses  or  redeem  outstand- 
ing bonds,  or  for  payment  of  teachers'  salaries  or  for  current  expenses,  a  tax  may 
be  voted,  in  any-  som  net  to  ^ceed  two  pw  ceat  of  all  taxable  property  in  the 
district,  at  a  meeting„called  for  that  purpose  in  the  manner  provided  in  chapter 
five  of  this  title.  When  a  tax  shall  have  been  voted  for  school  purposes  at  any 
meeting  provided  for  in  this  title,  the  trustees  shall  file  with  the  county  superin- 
tendent and  the  county  clerk,  within  ten  days  after  such  meeting,  a  copy  of  the 
notice  calling  such  meeting  and  a  copy  of  the  minutes  thereof,  which  shall  be 
kept  on  file  by  the  said  superintendent  and  clerk,  subject  to  inspection  by  any 
pei-son.    ['96,  p.  491*;  '97,  p.  130. 

1872.  Id.  Voting.  Certification  and  collection.  All  school  taxes 
voted  by  the  trustees  or  by  a  special  meeting  called  for  that  purpose,  shall  be 
computed  from  the  valuations  of  the  next  succeeding  county  assessment  roll,  and 
£hall  be  voted  on  or  before  the  first  day  of  May  of  any  year,  and  within  twent^- 


['96,  p.  490;  '97,  p.  186. 
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days  tihereafter  the  board  shall  make  certified  returns  of  the  per  cent  of  the  taxes 

so  voted  to  the  county  auditor  and  the  county  asHeesor,  who  shall  acknowledge 

receipt  of  same.    The  county  assessor  shall  assess  for  such  special  tax,  at  the  time 

and  in  the  maimer  provided  by  law  for  assessing  state  and  county  taxes,  and  shall 

give  to  the  district  school  taxpayers  similar  notices  to  those  which  are  required 

by  law  to  be  given  to  taxpayers  of  state  and  county  taxes.    The  officer  charged 

with  the  collection  of  special  school  tax«e  shall  pay  over  the  same  to  the  treasurer 

of  the  school  district  in  which  the  same  are  collected,  making  payments  of  the 

sams  collected,  at  the  end  of  each  calendar  month.    On  the  thirty-first  day  of 

December,  after  receiving  the  tax  roll,  he  shall  complete  the  payment  of  all  the 

school  district  taxes  borne  upon  such  roll.    ['96,  pp.  491-2*;  '97,  pp.  136-7. 

A  sUtate  which  anthoiisea  the  divemion  of  a  trict  to  another  pu^oee,  is  inTalid.  Bnmtley  v. 
portion  of  tlie  ftindB  nisod  by  taxation  in  one  dis-     fieynolds,  2  U.  52S. 

1873.  Id.  Equalization  by  county  commissioners.  At  the  time 
of  computing  the  county  and  state  tax,  the  county  auditor  shall  compute  the  dis- 
trict school  taxes  that  have  been  voted.  The  board  of  county  commissioners 
shall  sit  as  a  board  of  equalization  of  district  school  taxes,  and  shall  equalize  the 
tame  at  the  time  and  in  the  manner  provided  by  law  for  eqiudizing  state  and 
coanty  taxes.  On  oomidetion  of  the  tax  roll,  the  county  auditor  shall  certify  to 
the  board  of  trustees  of  each  school  district  the  amount  of  the  district  school 
taxes  assessed  on  the  property  thereof.    ['96,  p.  492;  '97,  p.  137. 

1674.  School  taxes  levied  and  collected  as  other  taxes.  Lien. 
All  school  taxes  levied  and  assessed  under  the  provisions  of  this  title,  shall 
become  due  and  delinquent  at  the  same  time,  and  be  assessed  and  collected  by  the 
same  oflQcers  and  in  the  same  manner  and  shall  attach  to  wid  become  a  lien  on 
the  real  and  personal  property  assessed  at  the  same  time  an  state  and  county 
taxes.    ['96,  p.  492:  '97,  p.  137. 


1876.  Debt  not  to  exceed  current  taxes  without  vote  of  people. 

Any  school  district  or  any  board  of  education  of  a  city  of  the  first  or  of  the  second 
class  may  create  indebtedness  for  the  maintenance  of  the  schools  within  such 
district  or  city  not  in  excess  of  the  taxes  for  the  current  school  year ;  and  any 
such  school  district  or  board  of  education  may  create  indebtedness  for  the  purpose 
of  purchasing  school  sites  and  erecting  school  buildings  not  in  excess  of  any  tax 
that  may  have  be«i  lawfully  imposed  for  such  purposes,  and  prim'  to  the  collec- 
tion thereof ;  but  no  debt  in  excess  of  the  school  taxes  for  the  current  year  shall 
be  created  by  any  school  district  in  any  county,  or  by  the  board  of  education  of 
any  city  of  the  first  or  of  tbe  second  claes  in  this  state,  unless  the  proposition 
to  oreate  such  debt  shall  have  been  submitted  to  a  vote  of  such  qoslified  electors 
as  shall  have  paid  a  property  tax  therein  during  the  twelve  calendar  months  next 
preceding  such  election,  and  a  majority  of  those  voting  thereon  shall  have  voted 
in  favor  of  incurring  such  debt.  The  election  provided  for  in  this  section  shall 
be  held,  conducted,  and  returns  made,  as  provided  in  section  nineteen  hundred 
and  forty-one.    ['96,  p.  497*;  '97,  p.  141. 

LimitatioQ  on  creating  indebtedness,  Con,  art.  14,  secR.  3,  4. 

1876.  Additional  indebtedness  to  maintain  schools,  how  author- 
ized. Whenever  debts  equal  to  the  school  taxes  for  the  current  year  sliall  have 
been  created  by  any  school  district  in  this  state,  or  by  the  board  of  education  of 
any  city  of  the  first  or  of  the  second  class  in  this  state,  thereby  rendering  it  neces- 
sary to  create  and  incur  additional  indebtedn«»  in  order  to  maintain  and  support 
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tiie  BchoolB  of  any  such  Bdiool  distoict,  or  the  Bchools  controlled  by  any  such 
board  of  education,  for  the  current  year  or  any  part  thereof,  then  the  trueteee  of 

any  such  school  district,  or  any  such  board  of  education,  as  the  case  may  be,  may 
cause  the  proposition  to  incur  and  create  such  additional  indebtedness  to  be  sub- 
mitted to  a  vote  of  such  qimli&ed  electors  as  shall  have  paid  a  property  tax  in 
any  such  school  district  or  city  in  l^e  year  preceding  such  election.    ['97,  p.  25. 

Distrieb  school  bonds,  election,  ft  1882.  City  school  bonds,  etection,  {  194a 

1877.  Id.  Election  in  city,  how  called.  Notice.  Judges.  The 
election  provided  for  in  the  preceding  section,  when  held  in  a  city  of  the  first  or 
of  the  second  class,  shall  be  called  by  publishing  a  notice,  signed  by  the  president 
and  clerk  of  the  board  of  education,  in  a  newspaper  published  in  the  city,  for  not 
less  than  ten  days,  and  by  posting  said  notice  at  the  polling  places  in  each 
municipal  ward  of  the  city  for  the  same  length  of  time  next  preceding  said  elec- 
tion. The  board  of  education,  before  any  notice  is  published  or  posted,  shall 
appoint  three  electors  in  each  municipal  ward  to  conduct  the  elections  h«:«ln 
provided  for,  who  shall  take  and  subscribe  an  oath  of  office,  and  who  shall  make 
returns  thereof  to  the  board,  as  herein  provided.    Such  notice  shall  specify : 

1.  The  time  and  place  of  holding  such  election. 

2.  The  names  of  the  judges  at  each  polling  place  to  conduct  such  election. 

3.  The  hours  during  which  the  polls  shall  remain  open. 

4.  The  amount  of  indebtedness  which  the  board  proposes  to  incur  or  ereate. 
and  for  what  purposes.    ['97,  pp.  25-6. 

1878.  Id.  In  other  districtB.  The  election  provided  for  in  section 
eighteen  hundred  and  seventy-six,  when  held  in  any  school  district  other  than  a 
city  of  the  first  or  second  class,  shall  be  called  by  publishing  a  notice,  signed  by  the 
chairman  and  clerk  of  the  board  of  trustees  of  .sucli  district,  in  a  newspaper  pub- 
lished in  the  county  in  which  such  district  is  situated,  for  not  less  than  ten  days 
and  by  posting  said  notice  in  three  conspicuous  places  in  the  district  for  the  same 
length  of  time  preceding  said  election.  If  no  newspaper  be  published  in  said 
county  then  by  such  posting  of  notices  only.  The  board  of  trustees  of  such  dis- 
trict, before  any  notice  is  published  or  posted,  shall  appoint  three  electors  to 
conduct  the  elections  herein  provided  for,  who  shall  take  and  subscribe  an  oath 
of  ofiSce,  and  who  shall  make  returns  thereof  to  the  board  aa  herein  provided. 
Such  notice  shall  specify: 

1.  The  time  and  place  of  holding  such  election. 

2.  The  names  of  the  judges  of  election  to  conduct  such  election. 

3.  The  hours  during  which  the  polls  shall  remain  open. 

4.  The  amount  of  indebtedness  which  the  board  proposes  to  incur  or  create, 
and  for  what  purposes.    ['97,  p.  26. 

1879.  Ballot.  The  ballot  used  at  such  election  shall  be  furnished  by  the 
board  of  education  or  by  the  trustees,  as  the  case  may  be,  and  shall  express  upon 
its  face  the  propositions  which  the  board,  or  the  trustees,  desire  to  submit  to  the 
taxpayers.    ['97,  p.  26. 

1880.  Who  entitled  to  vote  at  such  el«otion.  Challenges.  Every 

registered  voter  residing  in  any  ward  of  any  such  city,  or  residing  in  any  school 
district,  in  which  an  election  is  held  for  the  purpose  of  determining  the  qu^tion 
of  creating  ajid  incurring  additional  indebtedness  in  such  di»tnct  or  city,  and 
which  voter  shall  have  paid  a  property  tax  in  such  district  or  city  in  the  year 
preceding  such  election,  shall  foe  entitled  to  vote  at  fuiy  such  election.  Qial- 
lenges  for  cause  by  any  qualified  voter  shall  be  allowed  on  such  election,  and 
promptly  decided  by  the  judges  conducting  the  same.    ['07,  pp.  2(t-7. 

1881.  Canvass  of  vote.  Result.  Immediately  after  the  closing  of 
the  polls,  the  persons  appointed  to  conduct  the  election  sliall  proceed  to  count 
and  canvass  the  ballots  at  such  election  and  make  returns  thereof  to  the  board  of 
education  or  the  board  of  trustees,  as  the  case  may  be.  and  said  board  of  educa- 
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tion,  or  said  trustees,  aa  the  case  may  be.  shall,  within  five  days  after  said  election, 
meet  and  canvass  said  returns,  and  if  a  majority  of  the  ballots  cast  at  said 
election  are  in  favor  of  incurring  and  creating  such  additional  indebtedness,  then 
the  board  of  education  or  the  trustees,  as  the  case  may  be,  shall  cause  an  entry 
of  that  fact  to  be  entered  upon  the  minutes  of  said  board  or  of  said  trustees ;  and 
thereupon  said  board  of  education  or  said  trustees,  as  the  case  may  foe,  shall  be 
anthoiized  and  directed  to  incur  and  create  such  additional  indebtedness  as  shall 
be  necessary  to  support  and  maintun  the  sdiools  of  any  such  school  district 
or  the  schools  controlled  by  any  such  board  of  education,  for  the  current  year  or 
part  thereof,  not  exceeding  the  amonnt  mentioned  in  the  notice  calling  such 
election.     ['97,  p.  27. 


1882.  Trustees  may  issue  bonds,  when.  Whenever  a  duly  organized 
school  district  in  any  county  in  this  state,  at  any  r^ular  or  special  meeting  called 
and  held  for  the  purpose,  shall  determine  by  a  majority  vote  to  issue  school 
<listrict  bonds  for  the  purpose  of  building  and  furnishing  schoolhouses,  pur- 
chasing grounds  on  which  to  locate  the  same,  or  to  fund  oi'  refund  any  outside 
indebtedness,  the  trustees  may  issue  such  bonds  in  accordance  with  the  provisions 
hereof.    ['96,  p.  493;  '97,  p.  137. 

Cit7  school  bonds,  election.  1 1040.   Election  to  incur  additional  indebtedness,  1876. 

1883.  Glection  for  bonds.  Notice.  Before  the  question  of  issuing 
bonds  shall  be  submitted  to  vote  in  any  school  district,  the  trustees  shall  call  a 
meeting  of  the  voters,  of  such  district,  qualified  under  chapter  five  of  this  title, 
by  notices,  to  be  posted  in  at  least  five  public  and  conspicuous  places  in  said  dis- 
trict, not  less  than  twenty  days  before  such  meeting.  Said  notices  shall  state  the 
time  and  place  of  meeting,  the  amount  of  bonds  proposed  to  be  issued  and  for 
what  purpose,  and  the  time  in  whit^  they  shall  be  made  payable.  The  voting  at 
such  meeting  shall  be  by  ballot.  All  ballots  deposited  in  favor  of  issuing  bonds 
shall  have  tJiereon  the  words  < '  Bonds,  yes, ' '  and  those  opposed  thereto  shall  have 
thereon  the  words  ' '  Bonds,  no. "  If  a  majority  of  the  votes  cast  shall  be  in 
favor  of  issuing  bonds,  the  trustees  shall  forthwith  proceed  to  issue  bonds 
in  accordance  .with  the  vote;  but  if  less  than  a  majority  of  the  votes  cast  are  in 
favor  of  issuing  bonds,  there  shall  l>e  no  further  action  on  the  question  for  one 
year  thereafter.    ['96,  pp.  493-4;  '97,  pp.  137-8. 

1884.  Denominaldon  of  bonds.  Interest  Limitation  of  bonded 
indebtedness.  The  denomination  of  the  bonds  whi<^  may  be  issued  under  tiie 
provisions  of  this  chapter  shall  be  fifty  dollars  or  some  multiple  of  fifty,  not 
exceeding  one  thousand  dollars,  and  shall  bear  interest  at  the  rate  of  not  exceed- 
ing six  per  cent  per  annum,  payable  semi-annually  in  accordance  with  interest 
coupons  which  shall  be  attached  to  said  bonds.  No  greater  amount  than  three 
thousand  dollars  can  be  issued  for  one  schoolhouse,  except  in  districts  of  more 
than  five  hundred  inhabitants,  and  in  such  districts  the  amount  shall  not  exceed 
two  per  cent  of  its  assessed  valuation,  and  such  bonds  shall  be  made  payable  not 
more  than  twenty  yefu«  from  their  date.  The  trustees  may  reserve  the  right  to 
redeem  such  bonds  or  any  of  them  at  any  time  after  five  yeai-s  from  their  issue. 
['96,  p.  494;  '97,  p.  138. 

1886.  Statement  to  county  auditor.  Form  of  bonds.  Registra- 
tion. Whenever  any  school  district  has  voted  to  issue  bonds,  the  trustees  of 
such  district  shall  immediately  file  with  the  county  auditor  in  which  the  school 
district  is  tituated  a  certified  copy  of  the  order  of  the  trustees  authorizing  such 
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meeting  to  be  called  and  held,  and  also  certified  copies  of  the  notices  posted  call- 
ing such  meeting,  together  with  an  affidavit  showing  when  and  where  said  notices 
were  x>08ted  and  that  they  were  posted  as  required  by  law  and  the  order  of 
the  trustees.  The  trustees  shall  also  file  with  said  auditor  a  statement  sliowing  the 
number  of  inhabitants  and  value  of  taxable  property  in  the  district,  and  that 
the  wnount  of  bonds  proposed  to  be  issued  does  not  exceed  the  proper  per  cent 
of  the  value  of  taxable  property  in  the  district,  which  statement  shall  be  subscribed 
and  sworn  to  by  the  trustees.  The  statement  shall  also  bear  the  indorsement  oi 
the  county  superintendent  of  district  schools,  that  the  meeting  was  lawfully 
called  and  held,  and  the  voting  of  the  qualified  taxpayers,  the  canvass  of  votes 
cast,  and  all  matters  in  relation  to  the  proposed  issue  of  bonds  in  said  school  dis- 
trict were  lawfully  conducted,  and  that  such  bonds  may  be  lawfully  issued. 
Whenever  any  bonds  are  issued  under  the  provisions  of  this  chapter,  they  shall 
be  lithographed  or  printed  on  bond  paper,  and  shall  state  upon  their  face  the 
date  of  their  issue,  the  amount  of  the  bond,  to  whom  and  for  what  purpose  iasoed, 
the  time  and  place  of  payment,  and  the  rate  of  interest  to  be  paid.  They  shall 
have  printed  upon  the  margin  the  words  "Authorized  by  act  of  the  l^slature  of 
the  state  of  Utah,  A.  D.  eighteen  hundred  and  ninety-seven,"  and  upon  the  back 
of  the  bonds  shall  be  printed  a  certificate  signed  by  the  county  auditor  in  sub- 
stantially  the  following  form:  "I  certify  that  the  within  bond  is  issued  in 
accordance  with  law,  and  is  within  the  debt  limit  permitted  by  the  statutes  of  the 

state  of  Utah,  and  in  accordance  with  a  vote  of  the  qualified  taxpay^  of  

school  district  of  county,  state  of  Utah,  at  a  regular  (or  q>eci^)  meeting 

held  on  the  day  of  A.  D.  .  to  issue  bonds  to  the  amount  of  

dollars/'  They  shall  be  signed  by  the  chairman  and  the  clerk  of  the  board  of 
trustees  of  the  school  district  and  shall  be  registered  and  numbered  in  a  book  to 
be  kept  by  the  desrk.  for  that  purpose,  in  which  shall  be  entered  tiie  number, 
date,  denomination,  name  of  the  person  to  whom  issued,  and  the  date  when,  Hhe 
same  shall  become  due.    ['96,  pp.  494-5*;  '97,  pp.  138-9. 

1886.  Tax  levy  for  interest  on  bonds  and  sinking  ftind.  In  addi- 
tion to  the  amount  elsewhere  authorized  to  be  levied  under  the  provisions  of  this 
title,  there  shall  be  levied  by  t^e  trustees  and  certified  to  the  county  treosorer 
annually  prior  to  July  first,  on  t^e  taxable  property  of  the  school  district  so 
i^uing  bonds,  and  assessed  and  collected  as  other  taxes  are  assessed  and  col- 
lected, a  sum  not  exceeding  two  and  a  half  mills  on  the  dollar  of  the  assessed 
valuation  of  said  district,  sufficient  to  pay  the  interest  on  such  bonded  indebtr 
ednees,  and  after  five  years,  in  like  manner,  a  further  anntial  tax  not  to  exceed 
two  mills  on  the  dollar,  for  a  sinking  fund,  to  be  used  in  payment.of  such  bonds 
when  they  become  due,  and  for  no  other  purpose.  Whenever  there  may  be  suffi- 
cient funds  on  hand,  the  trustees  may,  however,  purchase  any  of  its  outstanding 
bonds  at  the  lowest  market  price,  and  pay  for  the  same  out  of  tlie  Banking  fund, 
or  oat  of  any  fond  created  by  special  tax  for  such  purpose.  ['96,  p.  496* ;  '97, 
p.  140. 

1887.  Sale  of  bonds.  Proceeds.  Whenever  any  bonds  are  issued 
under  the  provisions  of  this  chapter,  the  trustees  shall  have  authority  to  n^;otiate 
and  sell  such  bonds  for  not  less  than  their  par  value  unless  the  state  superintend- 
ent, upon  satisfactory  evidence  that  the  bonds  cannot  be  sold  for  par,  shall  consent 
in  writing  to  a  sale  below  par.  The  proceeds  shall  be  used  exdnitively  for  the 
purposes  for  which  the  said  bonds  were  issued.    ['96,  pp.  495-6*;  '97,  p.  140. 

1888.  Bonds  a  lien.  BeAisal  of  trustees  to  levy  ta.x.  Bonds  issued 
under  the  provisions  of  this  chapter  shall  be  a  lien  upon  the  taxable  property  in 
the  school  district  issuing  them,  and  when  any  trustees  neglect  or  refuse  to  levy 
a  tax  in  accordance  with  law  to  meet  outstanding  bonds  or  the  interest  thereon, 
the  board  of  county  commissioners  shall  levy  such  tax,  and  when  collected,  apply 
it  to  the  payment  of  such  bonds  and  the  interest  due  therecm.  ['96,  p.  496 ;  '97. 
p.  140. 
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1889.  Oancellation  of  redeemed  bonda  Interest.  Whenever  any 
of  the  bonds  of  a  school  distarict  shall  have  been  redeemed  or  purchased  by  the 
tmaieee,  they  shall  be  canceled  by  writing  or  printing  in  red  ink  across  each  bond 
and  coupon,  the  words  ' '  paid  and  canceled, ' '  and  the  date  of  payment  and  amount 
paid  diall  be  entered  in  the  clerk's  raster  against  the  number  of  the  bond,  and 
thereafter  no  interest  shall  be  paid  on  account  of  the  bond  so  canceled,  and  the 
bonds  and  coupons  so  canceled  ^lall  be  filed  in  the  office  of  the  dwk  of  the  dis- 
trict board  and  preserved  in  a  book  to  be  kept  for  that  purpose.  ['96,  p.  496 ; 
'97,  p.  140, 

1890.  Buildings  may  be  erected  by  contract  or  days'  labor. 
Whenever  any  schoolhouse  is  to  be  built,  the  trustees  shall  advertise  for  at  least 
thirty  days  in  some  newspaper  printed  in  the  county,  or,  if  no  newspaper  is 
printed  in  the  county,  by  posting  notices  for  the  same  length  of  time  in  five  con- 
spicuous places  in  the  ooonty,  for  sealed  proposals  for  building  such  schoolhouse, 
in  whole  or  in  part,  in  acconlance  with  plans  and  specifications,  which  shall  be 
famished  hy  the  trosteee,  stating  in  such  advertisement  or  noUce  the  place  where, 
and  the  day  and  hoar  when,  all  proposals  will  be  opened,  and  resei'ving  the  right 
to  reject  any  and  all  proposala  At  the  time  and  place  specified  in  said  notice, 
the  trustees  shall  meet  and  publicly  open  and  read  all  the  proposals  which  have 
been  received,  and  shall  award  the  contract  to  the  lowest  responsible  bidder. 
They  shall  require  of  such  contractor  a  bond  in  double  the  amount  of  the  con- 
tract, conditioned  that  he  will  properly  perform  the  conditions  of  the  contract  in 
a  faithful  manner  and  in  accord^ce  with  its  provisions.  In  case  none  of  the 
propOBals  are  satisfoctory,  all  shall  be  rejected,  and  siud  trustees  shall  adv«*tise 
anew  in  the  same  mfuiner  as  before,  until  a  satisfactory  proposal  shall  be  sab- 
mitted;  provided,  that  the  oonstraction  of  school  buildings  by  school  districts 
may,  in  the  judgment  of  the  trustees,  be  done  by  days'  labor  or  by  oontiract. 
['96,  p.  496;  '97,  pp.  140-1. 

1891.  Bonding  indebtedness  heretofore  existing.  The  provisions 
of  this  chapter  shall  be  applicable  to  and  shall  authorize  the  issue  of  bonds  by 
such  school  districts  as  have  already  built  schoolhousee,  and  the  qualified  tax- 
payers thereof  may  vote  to  bond  the  indebtedness  incurred  by  reason  of  building 
and  famishing  schoolhouses  or  purchasing  sites  for  tlie  same,  and  bonds  therefor 
may  be  issued  in  the  same  manner  as  herein  provided  for  building  and  famishing 
Bcboolhonses.    [*96,  pp.  496-7;  '97,  p.  141. 


OHAPTSat  15. 

SCHOOLS  IN  CITIES. 
BOARD  OF  BDUOATIOH. 

1892.  This  chapter  applicable  to  cities  of  first  and  sec^ond  class. 
Control.  All  cities  of  the  first  and  of  the  second  class  shall  be  governed  by  the 
provisions  of  this  chapter.  The  public  school  system  ther^  shall  be  controlled 
by  the  board  of  education  of  such  citien,  Heparate  and  apart  from  the  conntira  in 
which  the  cities  are  located.    ['96,  p.  497*;  '97,  p.  142. 

Sepuate  nutinteiunoe  and  contrd,  Con.  ut.  10^  see.  6. 

1893.  Each  city  a  school  district.  Control.  Each  city  subject  to 
the  provisions  of  this  chapter,  and  all  territory  which  shall  hereafter  be  added 
thereto,  shall  constitute  one  school  district,  and  public  schools  therein  shall  be 
free  to  all  residents  thereof  between  the  ages  of  six  and  eighteen  years  of  age 
and  of  children  within  the  required  age  whose  father,  mother,  or  guardian  is  a 
tazpayor  within  said  district.    All  public  schools  and  property  therein  shall  be 
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ander  the  direction  and  control  of  the  board  of  education.  ['96,  p.  497;  '97, 
p.  142. 

1 894.  Membership  of  board,  of  education.  The  board  of  education 
of  cities  of  the  first  class  shall  consist  of  ten  members,  two  to  be  elected  from  and 
by  each  municipal  ward ;  and,  of  cities  of  the  second  class,  shall  consist  of  five 
members,  one  to  be  elected  from  and  by  each  municipal  ward.  ['96,  p.  497; 
'97,  p.  142. 

1896.  Election  of  members  of  board  in  cities  of  first  class. 
There  shall  be  elected  in  dtiea  of  the  first  class,  on  the  first  Wednesday  of 

December,  eighteen  hundred  and  ninety-seven,  two  members  of  the  board  from 
each  municipal  ward,  one  for  the  term  of  one  year,  and  one  for  the  term  of  three 
years;  and  in  eighteen  hundred  and  ninety-eight,  and  biennially  thereafter,  on 
the  first  Wednesday  of  December,  one  member  from  each  municipal  ward  for 
the  term  of  four  years.    ['96,  pp.  497-8*;  '97,  p.  142. 

1896.  Election  of  members  of  board  in  cities  of*  second  class. 

There  shall  be  elected  in  cities  of  the  second  class,  on  the  first  W^ednesday  of 
December,  eighteen  hundred  and  ninety-seven,  one  member  of  the  board  from 
each  municipal  ward  for  a  term  of  three  years;  and  in  nineteen  hundred,  and 
every  four  years  thereafter,  on  the  first  Wedn^ay  of  December,  one  member 
from  each  municipal  ward  for  the  term  of  four  years.    ['96,  p.  498* ;  '97,  p.  142. 

1897.  When  term  ^lall  begin.   Members  of  the  board  of  education 

shall  qualify  previous  to,  and  take  their  seats  at,  the  first  regular  meeting  in  Jan- 
uary next  after  their  election,  and  shall  serve  until  their  successors  are  duly 
elected  and  qualified.    ['96,  p.  498;  '97,  pp.  142-3. 

1898.  Conduct  of  elections  for  members  of  board  of  education. 
Elections  for  m^bers  of  the  board  shall  he  ci^led  and  conducted,  and  the  can- 
vass of  returns  shall  be  made,  and  the  qualification  of  electors  shall  be  as  provided 
in  the  general  registration  and  election  laws,  except  as  in  this  section  hereinafter 
provided.  There  must  be  at  least  one  voting  place  in  each  municipal  ward.  It 
shall  not  be  necessary  to  file  certificates  of  nomination  of  candidates,  nor  to  pub- 
lish a  list  of  nominations.  Appointments  of  judges  of  election  shall  be  made  by 
the  board  of  education  at  any  convenient  time  prior  to  the  day  of  election.  The 
board  of  education  shall  furnish  the  judges  of  election  at  every  polling  place  with 
a  sufficirait  number  of  plain  envelopes  for  election  purposes  and  shall  pay  all  other 
lawful  aad  necessary  expenses  of  the  election.  Such  envelopes  shall  be  uniform 
in  size  and  quality,  without  any  marks,  writing,  pHpting,  or  device  upon  th^ ; 
and  no  other  kind  shall  be  used  at  any  election.  Every  voter  shall  designate  on  a 
single  ballot,  written  or  printed,  the  name  of  the  person  or  persons  voted  for  with 
a  pertinent  designation  of  the  office  to  be  filled.  The  ballot  shall  be  folded  and 
placed  in  one  of  the  envelope  hereinbefore  provided  for,  and  shall  l>e  delivered 
to  the  presiding  judge  of  election,  who  shall,  in  the  presence  of  the  voter,  on  the 
name  of  the  proposed  voter  being  found  on  the  registry  list,  and  on  all  challenges 
to  such  vote  being  decided  in  favor  of  such  voter,  deposit  it  in  the  ballot  box, 
without  any  mark  whatever  being  placed  on  such  envelc^ ;  otherwise  the  ballot 
shall  be  rejected.  The  board  of  education  shall  exercise  all  such  powers  relative 
to  school  elections  in  their  respective  cities  as  are  conferred  upon  the  board  of 
county  commissioners  in  other  elections,  so  far  as  conformaUe  with  this  title. 
[C.  L.  §251*;  '97,  p.  143. 

Elections  genenair,  H  780-92a   Begisttatton  for  Bchool  eleetdons,  i  816. 

1899.  Qualificationof  members  of  board.  Vacancy.  Every  mem- 
ber of  the  board  of  education  in  cities  of  the  first  and  of  the  second  class  shall  be 

and  remain  a  resident,  qualified,  registered  voter  in  the  municipal  ward  from 
which  he  is  elected,  and  the  board  of  education  is  hereby  required  to  fill  any 
vacancy  that  may  occur  through  non-residence  or  any  other  cause,  until  the  next 
election  of  members  of  the  board ;  provided,  that  any  vacancy  occurring  previous 
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to  the  annual  election  havii^  an  unexpired  term,  ahall  be  filled  for  such  unexpired 
term  at  the  first  school  election  thereafter,  and  the  ballots  shall  be  as  follows : 
"To  fiU  the  unexpired  term  ['96,  p.  498 ;  '97,  pp.  143-4. 

CUtGANIZATION  OP  THB  BOAKD. 

1900.  Organization  of  board  of  education.  The  members  elected  as 
herein  provided  shall,  before  entering  upon  the  discharge  of  their  duties,  take  and 
Bobecribe  the  oath  of  office.  They  shall  organize  by  electing  from  their  number 
a  presddent  and  a  vice-president,  whose  term  of  office  shall  be  for  two  years  and 
until  their  successors  are  elected  and  qualified.  They  shall  also  elect  a  clerk 
and  a  treasurer,  who  shall  be  registered  voters  in  the  school  district,  and  whose 
reflective  terms  of  office  shall  be  two  years  and  until  their  successors  are  elected 
andquaUfied.    ['96,  p.  498;  '97,  p.  144. 

1901.  Removal  of  officers.  Any  officer  appointed  or  elected  by  the 
board  of  education  for  a  specified  term  may  be  removed  from  his  office  for  cause 
by  the  vote  of  two-thirds  of  the  board.    ['96,  p.  498;  '97,  p.  144. 

1902.  Board  may  appoint  necessary  officers.  The  board  of  educa- 
tion shi^  have  power  to  appoint  all  other  officers  that  in  its  judgment  may  be 
neoeesary  folly  to  cany  out  tihe  provisions  of  this  chapter,  fbr  ^e  protection  and 
improvement  of  school  property,  and  for  the  promotion  of  the  interests  of  the 
schools,  and  remove  the  same  at  pleasure,  and  may  require  any  such  officer  to 
give  bonds  to  the  board  in  such  sum  as  it  may  prescribe.  The  oath  of  office  and 
bond  of  the  clerk  shall  be  filed  with  the  treasurer,  and  all  othere  shall  be  filed 
with  the  clerk.    ['96,  p.  499 ;  '97,  p.  144. 

1903.  Election  of  superintendent.  Oath  and  bond.  At  the  first 
meting  of  the  board  in  June,  eighteen  hundred  and  ninety-eight  and  biennially 
thoeaHer,  a  superintendent  of  Mhools  ^all  be  elected,  who  shall  subscribe  an 
oath  of  office,  fuid  shall  enter  upon  his  duties  on  the  first  day  of  July  theref^ter. 
His  term  of  office  shall  be  two  years,  and  until  his  successor  shall  be  elected  and 
qnaUfied.     ['96,  p.  499*;  '97,  p.  144. 

1904.  School  year.  Reports.  The  school  year  shall  commence  on  the 
first  day  of  July  annually,  fuid  close  on  the  last  day  of  June  following.  The 
annual  reports  of  the  president,  the  superintendent,  and  the  several  committees 
shall  be  presented  to  the  board  at  or  before  the  first  reguliur  meeting  in  August 
of  each  year.    ['96,  p.  499;  '97,  p.  144. 

1905.  Compensation  of  board.  The  members  of  the  board  of  educa- 
tion shall  fix  the  compensation  to  be  received  for  their  services  at  a  sum  not  to 
exceed  one  hundred  dollars  per  annum.    ['96,  p.  499*;  '97,  pp.  144-5. 

1906.  Amitial  school  censUB.  The  board  of  education  shall  appoint 
suitable  persons  for  each  ward,  who  shall  act  as  enumerators  for  school  pop^taon 
for  said  ward,  and  visit  every  house  therein  between  the  fifteenth  and  thirty-first 
days  of  July  of  each  year,  and  ascertain  and  enter  upon  the  lists  the  name  of 
every  person  between  the  ages  of  six  and  eighteen  years  residing  in  such  ward, 
and  also  the  name,  age,  postoffice  address,  and  name  of  the  parent  or  guardian 
of  every  deaf  or  dumb  x>erson  over  the  age  of  five  and  under  the  age  of  thirty 
years,  too  deaf  or  dumb  to  receive  an  education  in  the  public  schools.  Such 
enameration  lists  shall  contain  all  information  required  by  law  and  such  other 
information  as  the  state  superintendent  and  the  board  of  education  may  require. 
^96,  p.  499*;  '97,  p.  146. 

1907.  Id.  Report  to  state  superintendent.  Allotment  of  school 
.  ftrnds.   The  enumeration  fists  shall  be  filed  with  the  clerk  of  the  board  as 

soon  as  completed,  and  not  later  than  the  tenth  day  of  August.  Immediately 
thereafter,  the  clerk  of  the  board  shall  make  out  and  forward  to  the  state  super- 
intendent a  statement  showing  the  number  of  children  of  school  age  residing  in 
the  disiarict,  together  wit^  all  information  obtained  undw  the  provi^ons  of  the 
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last  preceding  section,  and  financial  and  statistical  reports  for  the  past  school 
year,  containing  such  items  as  shall  be  required  by  law  or  by  the  state  supeiin- 
tend^t;  and  thereupon  the  state  superintendwt  shall  allot  to  such  city  or  st^iool 
district  a  proper  pro  rata  of  school  funds  sul^ect  to  allotment,  and  shall  apporti(Hi 
the  amount  due  and  certify  the  same  to  the  board  of  education  of  said  city. 
['96,  pp.  499-500;  '97,  p.  145. 
Apportionment  hy  state  snperlntendent,  1 1779. 

DUTIES  OF  PBSSmaNT. 

1908.  Duties  of  president  defined.  Vice-president.  It  shall  be 
the  duty  of  the  president  to  preside  at  all  meetings  of  the  board,  to  appoint  all 
committees,  and  to  sign  all  warrants  ordered  by  the  board  of  education  to  be 
drawn  upon  the  treasurer  for  school  moneys.  In  case  of  the  absence  or  disability 
of  the  president,  his  duties  shall  be  performed  by  the  vioe-president.  ['96,  p. 
500:  '97,  p.  145. 

190d.  Bond  of  clerk  of  board.  Before  entering  upon  the  discharge  of 
his  duties,  the  clerk  shall  give  a  bond  to  the  board  of  education  of  such  city  in 
such  sum  as  said  board  may  prescribe,  with  good  and  sufficient  sureties,  to  be 
approved  by  the  board,  conditioned  for  the  faithful  performance  of  his  duties, 
and  shall  qualify  according  to  law.    ['96,  p.  500;  '97,  p.  146. 

1910.  Duties  and  compensation  of  clerk.  It  shall  be  the  duty  of 
the  clerk  to  attend  all  meetings  of  the  board;  to  keep  an  accurate  journal  of  its 
proceedings,  and  have  the  care  and  custody  of  the  seal,  records,  and  papers  not 
otherwise  provided  for ;  to  countersign  all  warrants  drawn  upon  the  treasurer  by 
order  of  the  board ;  to  keep  an  accurate  account  of  all  moneys  paid  to  the  treas- 
urer on  account  of  said  board  and  fi-om  what  source  received,  and  aU  moneys  paid 
on  orders  drawn  on  the  treasurer  by  order  of  said  board ;  and  to  prepare  and 
submit  to  the  board  an  annual  statement,  under  oath,  of  the  receipts  and  dis- 
bursements during  the  year  en^ng  June  thirtieth,  which  statement  the  boud 
shall  cause  to  be  published  in  a  new8pc^>er  having  general  circulaticm  in  sud 
city,  showing: 

1.  The  amount  on  hand  at  the  date  of  the  last  report. 

2.  The  amount  of  sinking  fund  and  how  invested. 

3.  The  moneys  pai<1  out,  to  whom,  and  for  what  paid. 

4.  The  balance  of  school  moneys  on  hand. 

5.  The  number,  date,  and  amount  on  every  bond  issnedand  redeemed  under 
the  authority  herein  given,  and  the  amount  received  and  paid  therefor.  The 
clerk  shall  perform  such  other  duties  as  the  board  and  its  committees  may  require. 
He  shall  receive  for  his  services  such  compensation  as  the  board  may  detennine. 
['96,  pp.  500-1 ;  '97,  p.  146. 

DUTXBB  OF  TBBASUBBBk 

1911.  Duties  and  oompensation  of  treasurer.  The  treasurer  of  the 
board  of  education  shall  sul^ribe  to  the  oath  of  office  and  give  a  bond  to 
the  board  with  sufficient  sureties  and  in  such  sum  as  the  board  may  require ;  said 
oath  and  bond  to  be  approved  by  the  board  and  filed  with  its  clerk.  He  shall  be 
the  custodian  of  all  moneys  belonging  to  the  corporation  and  responnble  upon  his 
bond  for  all  moneys  received  by  him  as  treasurer.  He  shall  prepare  and  submit 
ill  writii^  a  monthly  report  of  the  receipts  and  disbursements  of  his  office,  and 
pay  out  school  moneys  only  upon  a  warrant  signed  by  the  president,  or,  in  his 
absence  or  disability,  by  the  vice-pi-esident,  countersigned  by  the  clerk,  and  shall 
perform  such  other  duties  as  the  board  may  require.  The  treasurer  shall  receive 
for  his  services  such  amount  as  the  board  of  education  may  fix  and  determine. 
The  board  may  require  the  treasurer  to  keep  his  office  and  record  in  the  office  of 
the  board.    ['96,  p.  601;  '97,  pp.  146-7. 
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POWBBS  OF  THB  BOABD. 

1912.  Board  of  education  a  body  corporate.  Powers  and  duties. 
The  board  of  education  of  any  such.dty  shall  be  a  body  corporate  under  the  name 

of  *'The  Soard  of  Education  of  City,"  (inserting  the  proper  name),  and 

ahall  have  an  official  seal  conformable  to  Buch  name,  which  shall  be  used  by 
the  clerk  in  the  authentication  of  all  matters  requiring  it.  And  said  board,  in  the 
name  aforesaid,  may  sue  and  be  sued ;  may  take,  hold,  lease,  sell,  and  convey 
real  and  personal  property,  as  the  interests  of  the  school  may  require.  The  mem- 
bers of  tlie  board  and  the  clerk  thereof  shall  have  the  power  and  authority  to 
administer  oaths  in  proof  of  claims  and  accounts  against  said  corporation,  and 
no  claim  or  account,  except  salaries  of  teachers  and  janitors,  shall  be  audited  or 
aUowed  by  the  boaid  of  education  unless  the  correctness  of  the  same  shall  be 
proved  under  oath.    ['96,  p.  501 ;  '97,  p.  147. 

1913.  Id.  The  board  of  education  shall  have  power  and  authority  to 
purchase  or  sell  schoolhouse  sites  and  improvements  thereon;  to  construct  and 
erect  school  buildings  and  furnish  the  same;  to  establish,  locate,  and  maintain 
kindergarten  schools,  common  schools  consisting  of  primary  and  grammar  grades, 
hi^  schools,  and  industriid  or  manual  training  schools ;  to  establish  and  support 
school  libraries;  to  purchase,  exchange,  repair,  and  improve  the  high  school 
^tparatuB,  books,  furniture,  fixtures,  and  all  other  school  supplies,  in  said 
schools ;  to  supply  and  loan  to  pupils  in  the  several  grades  and  departments  of 
said  schools,  free  of  charge,  all  text  books  and  supplies  used  by  the  pupils  of  said 
schools;  to  sell  to  pupils  in  the  several  grades  and  departments  of  said  schools, 
St  cost,  all  text  books  and  supplies  used  by  the  pupils  of  said  schools ;  to  collect 
all  books  and  apparatus  loaned  to  pupils  of  the  public  schools  of  any  such  city  or 
damages  for  the  loss,  injury,  or  destruction  of  the  same;  to  afbign  to  the  state 
normf^  school,  for  the  purpose  of  illustrating  instruction  in  the  practice  school 
connected  th««with,  a  sufficient  number  of  pupils  of  appropriate  grades,  and 
reimburse  the  state  university  or  state  normal  school  for  the  instruction  of  such 
pupils  at  rates  per  pupil  not  exceeding  the  average  cost  of  instruction  per  pupil  in 
the  public  schools  of  the  city  as  ascertained  for  each  year ;  to  do  all  things  needful 
for  the  maintenance,  prosperity,  and  success  of  the  schools,  and  the  promotion 
of  education;  to  adopt  by-laws  and  rules  for  the  procedure  of  the  board  of  edu- 
cation, and  make  and  enforce  all  needful  rules  imd  r^pilations  for  the  control  and 
man^;ement  of  the  puldic  schoolB  of  the  city.    ['96,  p.  502;  '97,  pp.  147-8. 

Anthority  to  establish  high  schoolit,  Con.  art.  10,  sec.  3.  Compalsory  attenditnee  of  children,  S§  19H2- 
1965. 

1914.  Sale  of  sites  and  building.  No  school  sites  or  buUdiDgs  shall 
be  Hold  or  conv^ed  by  the  board  of  education,  except  on  rraoluti<m.  of  the  boiud, 
duly  adopted  at  a  regular  or  duly  called  meeting,  and  not  then  without  the 
affirmative  vote  of  at  least  two-thirds  of  all  the  members  of  the  board.  ['96,  p. 
502 ;  '97,  p.  148. 

1915.  Board  has  rights  and  duties  of  constituent  districts. 
Suits  by  and  against.  Upon  the  election  and  qualification  of  a  board  of  edu- 
cation for  any  city,  the  trustees  of  all  school  districts  existing  in  said  city  shall 
convey  and  deliver  all  t^e  school  property  in  said  dis^cts  to  the  board  of  educa- 
tion of  said  city;  and  the  title  of  all  such  property,  and  all  property  hereafter 
acquired  for  school  purposes  in  said  city,  shall  be  conveyed  to  and  vested  in  said 
board  of  education,  for  the  use  of  the  district  schools  of  said  city;  and  all  rights, 
claims,  and  causes  of  action  to  or  for  said  property,  or  the  use  or  income  thereof, 
or  for  any  <!onver8ion,  disposition,  or  withholding  thereof,  or  for  any  damage  or 
injury  thereto,  shall  at  once  vest  in  the  board  of  education  of  said  city,  in  trust 
for  the  use  of  the  district  schools  of  the  city,  and  said  board,  in  the  name  afore- 
said, may  bring  and  maintain  actions  to  recover,  protect,  and  preserve  the 
property  and  rights  of  the  district  schools,  and  to  enforce  any  contract  relating 
thereto,  and  in  its  said  name  may  sue  and  be  sued  in  any  court'  of  law  or  equity. 
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And  all  ontstanding  debts  and  obligations  of  any  euch  school  district  shall  be  pfud 
by  such  board  of  education.    ['96,  pp.  502-3;  '97,  pp.  U8-9. 

BOARD  OF  HrXAinNHRS. 

1916.  Board  of  examiners,  how  constituted.  In  each  city  of  the 
first  aad  of  the  second  claBs  there  shall  be  a  board  of  examiners,  consisting  of 
the  city  superintendent  of  public  schools  or  the  superintendent-elect,  and  two  or 
more  other  members  having  practical  experience  as  teachers,  residents  of  said 
city,  to  be  designated  associate  examiners.  The  associate  examiners  sludl  be 
elected  by  the  board  of  education  at  their  first  meeting  in  June  annually,  and 
shall  hold  office  for  one  year ;  but  no  candidate  for  examination  as  a  preliminary 
to  teaching  in  the  public  schools  ahall  be  an  associate  examiner.  ['96,  p.  503 ; 
'97,  p.  149. 

state  exunination  and  diptomafl,  H  176i~lT68.   Connty  examination  and  certificates,  §g  1794-1797. 

1917.  Chairman  of  examiners.  The  city  superintendent  of  public 
schools,  or  superintendent-elect,  shall  be  cliairman  of  the  board  of  examiners. 
['96,  p.  503;  '97,  p.  149. 

1918.  Compensation  of  associate  examiners.  The  associate  exam- 
iners shall  receive  such,  a  stated  compensation  per  diem  for  services  actually 
rendered  as  may  be  allowed  them  by  the  board  of  education.  The  chairman 
of  the  board  of  examiners  shall  certify  to  the  correctness  of  claims  for  services 
rendered  by  the  associate  examiners.    ['96,  p.  503;  '97,  p.  149. 

1919.  Teachers*  examinations.  Special  meetings.  Beoord.  The 

board  of  exiuniners  shall  meet  and  hold  examinations  for  the  granting  of  teachws' 

certificates  on  such  occasions  only  as  may  be  authorized  by  the  board  of  educa- 
tion. Special  meetings,  not  for  the  purpose  of  conducting  examinations,  may  be 
called  by  the  chairman,  when,  in  his  judgment,  the  same  are  necessary.  A  record 
of  the  proceedings  of  the  board  of  examiners  shall  be  kept  in  the  office  of  its  chair- 
man, and  at  all  times  be  open  for  the  inspection  of  the  board  of  education;  and 
such  portions  of  it  as  may  concern  any  candidate  for  a  certificate,  dtall  be  open 
for  the  inspection  of  such  candidate  or  his  authorized  representative.  ['96,  ^p. 
603-4;  '97,  p.  149. 

1920.  Power  of  board  of  examiners.  Issue,  renewal,  and  revo- 
cation of  certificates.    The  board  of  examiners  shall  have  power : 

1.  To  adopt  rules  and  regulations,  not  inconsistent  with  the  laws  of  the 
state  or  the  rules  of  the  board  of  education,  for  its  own  government  and  for 
the  examination  of  teachers,  and  to  fix  standards  of  proficiency  for  the  granting 
and  renewing  of  certificates,  either  heretofore  or  hereafter  issued,  subject  to  the 
approval  of  the  board  of  education. 

2.  To  prepare  questions  on  the  various  subjects  prescribed  by  law,  and 
examine  by  Mrritt«n  or  oral  examination  all  candidates  for  any  of  the  following 
certificates : 

First.  A  citj-  high  school  certificate,  valid  for  one  year  only,  tinless  renewed, 
and  authorizing  the  holder  to  teat^h  or  serve  as  principal  in  any  primary,  gram- 
mar, or  high  school  in  such  city. 

Second.  A  city  grammar  certificate,  valid  for  one  year  only,  unless  renewed, 
and  authorizing  the  holder  to  teach  in  any  primary  or  grammar  school,  or  s^^e 
as  principal  in  any  primary  school,  in  such  city. 

Third.  A  city  primary  certificate,  valid  for  one  year  only,  unless  renewed, 
and  autiiorizing  the  holder  to  teach  in  any  primary  school  in  tiic  city. 

The  board  of  examiners  shall  report  the  result  of  all  examinations  to  the  board 
of  education,  who,  through  the  president  and  clerk  thereof,  shall  issue  to  the  suc- 
cessful candidates  the  certificates  to  which  they  are  entitied. 

3.  To  recommend  to  the  board  of  education  the  renewal  of  the  various 
renewaUe  certificates,  in  accordance  with  such  regulations  as  they  may  adopt,  or 
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as  may  be  prescribed  by  the  board  of  education ;  whereupon  said  board  of  educa- 
tion, through  its  president  and  clerk,  may  renew  such  certificates  from  year  to 
year. 

4.  For  immoral  and  unprofessional  conduct,  profanity,  intemperance,  or  evi- 
dent nnfitnesB  for  teaching,  to  recommend  to  the  board  of  education  the  revocation 
of  any  certificate  previously  granted  by  said  board  of  education. 

5.  In  case  neoeesity,  to  grant,  by  the  chairman  of  lihe  board  of  examiners, 
temporary  certificates  to  tCMchers  of  experience  of  whose  ability  to  pass  the  regu- 
lar  examination,  there  is  no  doubt;  provided,  that  such  temporary  certificate  shall 
be  valid  only  until  the  next  regular  examination,  and  under  no  circumstances 
shall  be  issued  more  than  once  to  the  same  person.    ['96,  pp.  504-5;  '97,  pp. 


1921.  Qualiflcation  of  applicant  for  certificate.  No  certificate  of 
permission  to  teach  shall  be  issued  to  any  person  not  eighteen  years  of  age.  No 
certificate  shall  be  granted  to  tuiy  person  whose  moral  character  or  habits  are 
known  by  the  board  of  examination,  or  by  the  board  of  education,  to  be  bad. 
foe,  p.  506;  '97,  pp.  150-1. 

1922.  Certiflcates  granted  only  after  examination.  No  certificate 
Bhall  be  griuited  by  the  board  of  education  or  upon  its  authority,  except  to'  suc- 
oeesful  candidates  in  a  regular  or  special  examination  conducted  by  the  board  of 
examiners  in  accordance  with  the  provisions  of  taw.    ['96,  p.  505;  '97,  p.  151. 

1923.  Examination  for  grammar  and  primary  certificates.  City 
primary  and  city  grammar  certificates  shall  be  granted  only  to  applicants  who  are 
found,  upon  examination,  to  have  a  practical  luiowledge  of  pedagogics  and  school 
mam^ement,  and  to  be  proficient  in  and  qualified  to  teach  the  following  hnmches, 
namely:  reading,  writing,  spelling,  English  grammar,  geography,  arithmetic, 
physiology  and  hygiene.  United  States  history,  and  such  other  English  branches 
as  the  board  of  education  may  prescribe ;  provided,  that  the  examination  of  appli- 
cuts  for  such  certificates  shall  be  specially  adapted  to  discover  their  fitness  to 
teat^  all  the  branches  named  to  pupils  of  primuy  or  grammar  grades  respectively. 
['96.  p.  505*;  '97,  p.  151. 

1924.  Id.   High  school  certificate.   City  high  school  certificates  sliall 

be  granted  only  to  applicants  who  pass  satisfactorily  the  examination  required  for 
grammar  certificates,  and,  in  addition  thereto,  sustain  a  satisfactory  examination 
in  civil  government,  physical  geography,  elementary  physics,  elementary  algebra, 
botany,  and  such  other  branches  as  the  board  of  education  may  prescribe.  ['96, 
pp.  505-6;  '97,  p.  151. 

1925.  Teachers  exempt  from  examination.  Holders  of  normal 
diplomas  and  certificates  issued  after  March  first,  eighteen  himdred  and  ninety- 
two,  by  the  University  of  Utah,  and  holders  of  state  diplomas  or  state  certificates, 
shall  be  exempt  from  all  further  examinations  during  the  term  of  validity  of  such 
certificates  as  provided  by  law.  Teachers  engaged  in  the  exclusive  teaching  of 
music,  foreign  languages,  drawing,  penmanship,  kindergarten,  and  physical  cul- 
ture shall  be  exempt  from  all  examinations  except  such  as  pertain  to  the  special 
departments  over  which  they  may  preside.    ['96,  p.  506*;  '97,  p.  161. 

1926.  Special  oertdflcates.  Special  certificates  shall  be  granted  only 
to  applicants  who  pass  satisfactorily  an  examination  in  a  special  or  departmental 
irah}ect  (such  as  music,  foreign  language,  drawing,  penmanship,  kindergarten, 
physical  culture,  etc.,)  and  such  other  subjects  as  are  c^culated  to  discover 
^pUeants'  fitnees  to  teach  in  public  schools.    ['96,  p.  506;  '97,  pp.  151-2. 

TEXT  BOOKS. 

1927.  Board  to  select  text  books.  In  each  cit^  of  the  first  and  of  the 
second  dan  the  board  of  education  shall  decide  what  text  books  shall  be  adopted 
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in  all  public  schools  of  the  city,  and  their  use  shall  be  mandatory  therein,  for  the 
period  of  five  years  thereafter.    [*96,  p.  506*;  *97,  p.  152. 

Neither  legislatare  nor  state  board  may  prescribe  text  books,  Con.  art.  10,  sec.  8.   Adoption  of  text 
books  in  diBtriet  schools,  g  1854. 

1928.  Notice  to  publiehers.  The  board  of  education  shall  give  notice 
at  least  sixty  days  prior  to  the  expiration  of  any  contract  regulating  the  supply 
and  use  of  text  books  in  such  city,  by  publication  in  a  newspaper  having  a  general 
circulation  in  this  state,  of  its  intention  to  adopt  text  books  for  the  public  schools 
of  the  city,  calling  for  bids  and  terms  from  publishers  of  text  books  for  schools, 
stating  approximately  the  number  and  kind  of  books  required ;  that  separate  and 
sealed  proposals  will  be  received  by  the  board  of  education  for  fumMiing  each 
kind  of  lKM>k,  the  place  where,  and  the  day  and  hour  when,  all  proposals  will  be 
opened,  and  that  the  board  reserves  the  right  to  reject  any  and  all  proposals  or 
any  part  thereof.    ['96,  p.  506;  '97,  p.  152. 

1929.  Opening  bids.  At  the  time  and  place  specified  in  said  notice  the 
board  shall  meet  and  publicly  open  and  read  all  the  proposals  which  shall  have 
been  received,  and  shall  make  tikeir  dedraon  within  thirtiy  days  thereafter.  ['96, 
p.  507;  »97,  p.  152. 

1930.  Samples  and  prices  on  books.  Sealed  proposals  must  be  accom- 
panied with  sample  copies  of  the  books  proposed  to  be  furnished,  together  with  a 
statement  of  the  introductory  or  exchange  price  and  of  a  wholesale,  and  a  retail 
price,  at  which  the  publisher  agrees  to  furnish  each  book  within  the  city  during 
the  full  time  that  may  be  required  by  the  board  of  education.  ['96,  p.  507 ;  '97, 
p.  152. 

1931.  Unsatisfkotory  proposals.    If  no  satisfactory  proposals  are 

received,  the  board,  in  its  discretion,  may  advertise  anew,  and  the  books  in  use 
shall  be  continued  in  use  until  satisfactory  proposals  shall  have  been  received  and 
accepted.    ['96,  p.  507;  '97,  p.  152. 

1932.  Contract  with  successftd  bidders.   Bond.   The  publisher  or 
publishers  whose  proposals  shall  be  accepted,  must  enter  into  a  written  contract 
with  the  board  of  education,  and  shall  give  a  bond  with  two  sufficient  sureties  in 
a  reasonable  sum,  to  be  fixed  by  the  board,  for  the  faithful  performance  of  such  * 
contract    ['96,  p.  507;  '97,  pp.  162-3. 


1933.  School  property  exempt  from  taxation  and  execution.  All 

property,  real  and  person^,  hdd  by  the  board  of  education  shall  be  exempt  from 
general  and  special  taxation,  and  from  all  local  assessments  for  any  purpose,  and 
shall  not  be  taken  in  any  manner  for  debt.    ['96,  p.  507 ;  '97,  p.  153. 
Property  exempt  from  taxation,  Con.  art.  18,  sec.  8. 

1934.  Oity  one  taxation  district.  For  purposes  of  taxation  the  whole 
city  shall  constitute  one  school  district.    ['96,  p.  507 ;  '97,  p.  153. 

Each  city  unless  divided  uhall  form  a  school  district,  S  1800. 

1936.  Distribution  of  state  funds  to  cities.  All  cities  organized 
under  the  provisions  of  this  chapter  sh^l  receive  their  pro  rata  sbaro  of  any  state 
taxes  levied  for  the  support  of  district  schools  or  any  funds  that  may  be  realized 
from  any  source  whidi  under  the  operation-  of  law  are  required  to  be  divided' 
pro  rata  for  the  benefit  of  children  of  school  age  residing  in  the  state.  ['96,  p. 
507;  '97,  p.  153. 
Apporlaonment  by  state  superintendent,  §  1775. 

1936.  Tax,  estimate,  levy,  rate,  and  collection.  Limit.  The  board 
of  education  aball,  on  or  before  the  flirst  day  of  May  of  each  year,  prepfu-e  a 
statement  and  estimate  of  the  amount  necessary  for  the  support  and  maintenance 
of  the  schools  under  its  chaise  for  the  school  year  commencing  on  the  firet  day  of 
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July  next  thereafter,  also  the  amouot  neoessaty  to  pay  the  interest  accruing 
daring  such  yeu",  and  not  included  in  any  prior  estimate,  on  bonds  issued  by 
said  Imard,  also  the  amount  of  sinking  fund  necessary  to  be  collected  during  su<^ 
year  for  the  payment  and  redemption  of  said  bonds ;  and  shall  forthwith  cause 
the  same  to  be  certified  by  the  president  and  clerk  of  said  board  to  the  officers 
charged  with  the  assessment  and  collection  of  taxes  for  general  county  pur- 
pofies  in  the  county  in  which  the  <;ity  is  situated,  and  such  oHicers,  after  having 
extended  the  valuation  of  property  on  the  assessment  rolls,  shall  levy  such  per 
oent  as  shall,  as  nearly  as  may  be,  raise  the  amount  required  by  the  board,  which 
levy  shall  be  uniform  on  all  property  within  the  said  city  as  returned  on  the 
afleessment  roll,  and  ihe  said  county  officers  are  hereby  autiiorized  and  required 
to  place  the  same  on  the  tax  roll.  Bald  taxes  shall  be  co]lec;ted  by  the  county 
treasurer  ae  other  taxes  are  collected,  but  without  additional  compensation  for 
a88essing  and  collecting,  and  he  shall  pay  to  the  treasurer  of  said  board,  promptly 
as  collected,  who  shall  hold  the  same  subject  to  the  order  of  the  board  of  educa- 
tion :  provided,  that  the  tax  for  the  support  and  maintenance  of  Budi  schools  shall 
Dot  exceed  in  any  one  year  five  and  one-half  mills  on  the  doUai*  upon  all  taxable 
property  of  said  city,  and  shall  not  exceed  one  mill  additional  On  the  dollar  in 
one  year,  to  be  used  exclusively  for  the  purchase  of  school  sites  and  the  wection 
of  school  buildings.    ['96,  pp.  507-8*;  '97,  pp.  153-4. 

Levy  of  eoanty  and  district  nchool  tax,  g§  1H15,  1665,  25S8. 

1937.  Delinquent  taxes  to  be  paid  to  board.  The  respective  boaids 
of  county  commissioners  shall  pay  over  to  the  boards  of  education  as  fast  as 
collected  or  realized  their  proportionate  wcaouixt  of  delinquent  taxes,  interest,  and 
oostB  on  all  tax  sales  heretofOTe  or  hensaf ter  made.    ['96,  p.  508;  '97,  p.  154. 

IMatribation  of  delinqaent  taxes,  interest,  and  costa,  S  2654. 

1938.  Special  election  for  tax  for  sites,  etc.  The  board  of  education 
may,  at  the  annual  school  election  or  at  a  special  election,  in  its  discretion,  submit 
to  the  voters  of  the  district  the  question  of  levying  a  special  tax,  for  one  or 
more  years,  to  buy  sites,  build  and  furnish  schoolhouses,  or  improve  the  school 
property  under  its  controL  If  the  voters  declare  in  favor  of  such  tax,  it  shall  be 
levied  and  collected  as  other  school  taxes,  and  the  board  of  education  may  apply 
any  money  available,  raised  from  taxation,  to  the  building  on  or  the  improving 
of  the  school  property  under  its  charge.    ['96,  p.  508;  '97,  p.  l.'V*. 


1939.  Id.  Notice  of  election.  Issuance  of  bonds.  The  board  of 
education  cdiall  give  such  reasonable  notice  of  such  submission  as  it  may  deem 
prpper;  and  if  sntnuitted  at  a  special  election,  may  follow  the  procedure,  so  far 
as  applicable,  for  the  issuance  <A  bonds.    ['96,  pp.  50f^;  '97,  p.  154. 


1940.  Bond  election.  Petition.  The  board  of  education  may,  when 
in  its  judgment  it  is  advisable,  or  nhall,  when  petitioned  by  a  majority  of  the 
resident  taxpayers  of  the  school  district,  as  appears  by  the  county  assessment  roll 
of  the  last  preceding  year,  call  an  election  in  each  municipal  ward  of  the  city  and 
submit  to  the  taxpayers  of  the  district,  whether  bonds  of  such  district  shall  be 
issued  and  sold  for  the  purpose  of  raising  money  for  purchasing  school  sites,  for 
building  or  purchasing  one  or  more  Hchoolhousea  and  supplying  the  same  with 
furniture  and  necrasary  apparatus,  for  improving  the  grounds,  and  for  the 
refunding  and  redemption  of  all  or  any  portion  of  any  bonds  outstanding  in  any 
such  district.    ['96,  p.  509;  '97,  p.  154. 

THMrict  seliool  bonds,  election,  §  1882.   Election  to  incnr  additional  indcbtednoKs,  g  1H76. 

1941.  Notice  and  conduct  of  bond  election.  The  election  provided 
for  in  the  preceding  section  shall  be  called  by  publishing,  for  not  less  than  ten 
days,  a  notice  signed  by  the  president  and  clerk  of  the  board  of  education,  in  a 
newspaper  publi^ed  in  the  city,  and  by  posting  said  notice  at  the  polling  plaoes 
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in  each  municipal  ward  of  the  city  for  the  same  length  of  time  next  preoeding- 
eaid  meeting.  The  board  of  edacation,  before  any  notice  iB  pablished  or  posted, 
shall  appoint  three  electors  in  each  municipal  ward  to  conduct  the  electionB 
herein  provided  for,  who  shall  take  and  subscribe  an  oath  of  office,  and  who  shall 
make  returns  thereof  to  the  board  as  herein  provided.    Such  notice  shall  contain : 

1 .  The  time  and  place  of  holding  the  same. 

2.  The  names  of  the  judges  at  each  polling  place  to  ocmduct  the  wune. 

3.  The  time  during  whidi  the  polls  will  remain  open. 

4.  The  amount  and  denomination  of  the  bonds,  the  rate  of  interest,  and 
the  number  of  years,  not  exceeding  twenty,  the  whole  or  any  part  of  sfud  bonds, 
are  to  run.    ['96,  p.  509;  '97,  p.  166. 

1942.  Ballot.  Informalities  in  election.  The  ballot  used  at  such 
election  shall  be  furnished  by  the  board  of  education,  and  shall  express  upon  its 
face  the  questions  the  board  desires  to  submit  to  the  taxpayers.  No  informalities 
in  conducting  such  election  shall  invalidate  the  same,  if  it  shall  have  been  other- 
wise l^lly  conducted.    ['96,  pp.  609-10;  '97,  p.  165. 

1943.  Qualifications  of  voters.  Challenges.  Every  r^stered  voter 
residing  in  any  ward  in  which  any  election  is  held  for  the  purpose  of  determining 
the  question  of  issuing  bonds  for  such  school  district,  and  who  shall  have  paid  a 
property  tax  therein  in  the  year  preceding  such  election,  shall  be  entitled  to  vot* 
at  any  such  election.  Challenges  for  cause  by  any  qualified  voter  shall  be 
allowed  at  such  election,  and  promptly  decided  by  the  judges  conducting  the 
same.    ['96,  p.  510;  '97,  p.  155. 

Registration  for  scliool  election,  §  616. 

1944.  Oanvaas  and  returns.  Issue  of  bonds.  Tax  for  interest 
and  redemption.  Bond  limit.  Immediately  after  the  closing  of  the  polls, 
the  persons  appointed  to  conduct  the  same  shall  proceed  to  oonnt  and  canvass  the 
ballots  cast  at  such  election,  and  make  returns  thereof  to  the  board  of  education  : 
and  said  board  shall,  within  Ave  days  after  said  election,  meet  and  canvass  said 
returns,  and  if  a  majority  of  the  ballots  cast  at  said  election  are  in  favor  of  issu- 
ing such  bonds,  then  the  boaid  shall  cause  an  entry  of  that  fact  to  be  made  upon 
its  minutes,  and  shall  immediately  file  with  the  clerk  of  the  county  in  which 
such  school  district  is  situated,  a  certified  copy  of  the  order  of  the  board  of  edu- 
cation, and  certified  copies  of  the  notices  published  or  posted,  calling  such 
election,  with  an  affidavit  showing  when  and  where  said  notices  were  published 
or  posted,  and  that  they  were  published  or  posted  as  required  by  law  and  the 
order  of  the  board  of  education.  The  board  shall  also  file  with  said  clerk  a  state- 
ment showing  the  number  of  inhabitants  and  the  value  of  taxable  property  in 
the  district;  that  the  amount  of  bonds  proposed  to  be  issued  including  existing 
indebtedness,  does  not  exceed  two  per  cent  of  the  value  of  taxable  property  in 
the  district;  that  the  election  at  which  the  question  of  issuing  bonds  was  sul>- 
mitted  was  lawfully  called  and  held;  that  all  proceedings  in  relation  to  the 
proposed  issue  of  bonds  in  said  district  were  lawfully  conducted,  and  that  such 
bonds  may  be  lawfully  issued ;  and  thereupon  said  board  of  education  shall  be 
and  it  is  hereby  authorized  and  directed  to  issue  the  bonds  of  such  district  to  the 
number  and  amount  voted  for  at  such  election.  The  money  for  the  redemption 
of  said  bonds,  and  the  payment  of  the  interest  thereon  as  it  shall  become  due. 
shall  be  raised  by  taxation  upon  the  ta>xable  property  of  said  district ;  provided^ 
that  the  total  amount  of  bonds  so  issued,  including  existing  indebtedness,  shall 
not  exceed  two  per  cent  of  the  taxable  property  of  the  diHtrict  as  shown  i»y  the 
last  equalized  assessment  roll  for  city  purjmses.    ['96,  pp.  510-11*;  '97,  pp.  156-6. 

1945.  Denomination  of  bonds.  Interest.  Payment  and  redemp- 
tion. The  denomination  of  the  bonds  which  may  be  issued  under  the  provisiong 
of  this  chapter  shall  be  fifty  dollars  or  some  multiple  of  fifty,  not  exceeding  one 
tiiousand  dollars,  and  shall  bear  interest  of  not  exceeding  the  rate  of  five  per  cent 
per  annum,  payable  semi-winually,  or  annu^ly,  in  accordance  with  intra«Kt 
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ooapoQB  which  shall  be  attached  to  said  bonds,  and  shall  be  made  payable  not 
more  than  twenty  years  from  their  date.  The  bofu^  of  education  may  reserve 
the  right  to  redeem  such  bonds,  or  any  of  them,  at  any  time  after  five  years  from 
their  issue.  Any  bonds  heretofore  authorized  by  vote  of  any  school  district, 
remaining  nnsold,  may,  in  the  discretion  of  the  board,  be  hereafter  issued  to  bear 
any  rate  of  interest  not  exceeding  five  per  cent  per  annum  payable  annually  or 
semi-annually.     ['96,  p.  511*;  '97,  p.  Iu6. 

1946.  Printing  of  bonds.  Authorization.  Sieninff.  Whenever  any  . 
bmds  are  issued  undw  the  provisions  of  this  chapter  m&y  aball  be  engraved, 
lithographed,  or  printed  on  bond  paper,  and  shall  state  upon  their  face  the  date 
of  their  issue,  the  amount  of  bond,  for  what  purpose  issued,  also  the  time  and 
place  of  payment  and  the  rate  of  interest  to  be  paid.  They  shall  have  printed 
upon  the  margin,  the  words  "Authorized  by  act  of  the  legislature  of  the  state 
of  Utah,  A.  D.,  eighteen  hundred  and  ninety-seven,"  and  upon  the  back  of  each 
bond  shall  be  printed  a  certificate,  signed  by  the  county  clerk,  in  substantially  the 
following  form: 

I  certify  that  the  within  bond  is  issued  in  accordance  with  law,  and  is  within 
the  debt  limit  permitted  by  the  constitution  and  laws  of  the  state  of  Utah,  and 

in  accordance  with  a  vote  of  the  taxpayers  of  school  district  of  

county,  state  of  Utah,  at  an  election  held  on  the    day  of  ,  18 — , 

authorizing  bonds  to  the  amount  of  dollars. ' ' 

They  shall  be  signed  by  the  president  and  clerk  of  the  board  of  education 
and  countersigned  by  the  treasurer  thereof,  and  there  shall  be  entered  in  a  book 
to  be  kept  1^  the  clerk  for  that  purpose,  the  number^  date,  and  denomination  of 
the  boi^  sold  and  the  date  when  the  same  shall  become  due.  [*96,  p.  511*;  '97, 
p.  157. 

1047.   Sale  of  bonds.  Use  of  proceeds.  Whenever  any  bonds  are 

issued  under  the  provisions  of  this  chapter  ^e  board  of  education  shall  have 
authority  to  n^otiate  and  sell  such  bonds  to  the  highest  bidder.  No  contingent 
tad  shall  be  received,  and  every  bid  shall  be  accompanied  by  a  certified  check  of 
five  per  cent  as  a  forfdt  payable  to  the  order  of  the  board  of  education.  The 
board  may  reject  any  or  all  bids.  The  proceeds  shall  be  used  exclusively  for  the 
porpoee  for  which  they  are  issued.    ['96,  pp.  511-12 ;  '97,  p.  157. 

1948.  Bedemption  and  cimcellation  of  bonda  Refunding.  When- 
ever any  of  the  bonds  of  a  school  district  shall  have  been  redeemed  or  purchased 
by  the  board  of  education,  they  shall  be  canceled  by  writing  or  printing  in  red 
ink  across  each  bond  and  coupon  the  words,  "  Paid  and  canceled ;"  and  the  date 
of  payment  and  amount  paid  shall  be  entered  in  the  clerk's  register  against  the 
number  of  the  bond,  and  the  bond  and  coupons  so  canceled  shall  be  filed  in 
tiie  ofiice  of  tiie  derk  of  the  board  and  preserved  in  a  book  to  be  kept  for  that 
purpose.  Any  bond  or  bonds  heretofore  or  hereafter  issued  by  any  of  edu- 
cation or  school  district  may  be,  refunded  at  any  time  by  such  board  or  school 
district  when  a  lower  rate  of  interest  or  better  terms  can  be  obtained,  and  the 
provisions  hereof  as  to  elections  shall  not  apply.    ['96.  p.  512;  '97,  pp.  157-8. 

1949.  Annual  levy  for  interest  and  sinking  fund.  The  board  o^ 
education,  in  its  annual  estimate  and  levy  provided  for  in  this  chapter,  shall 
indude  an  amount  sufficient  to  pay  the  interest  as  the  same  accrues  on  all  out- 
stuiding  bonds  issued  by  the  board,  and  also  to  cre&te  a  sinking  fund  of  two  per 
cent  of  the  pu*  value  of  outstanding  bonds  for  the  redemption  of  said  bonds,  and 
shall  cause  a  tax  to  be  levied  and  collected  as  provided  for  in  this  chapter,  and  such 
money  shall  remain  a  specific  fund,  and  shall  not  be  appropriated  or  used  for  any 
other  purpose  than  is  hereinafter  provided.    ['96,  p.  513;  '97,  p.  158. 

1950.  Sinking  ftind,  investment  of.  The  moneys  levied  and  collected 
for  opting  a  sinking  fund  for  the  redemption  of  the  bonds  issued  by  the  board 
of  education  shall  be  [used]  as  follows :  after  retaining  an  amount  sufficient  to  pay 
the  prindpal  ot  the  bonds  maturing  during  the  year,  tilie  board  shall,  with  the  sur- 
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plus  of  the  Binking  fund,  invest  the  same  in  bonds  of  the  state  of  Utf^,  or  of  any 
school  district,  town,  city,  or  coanty  thereof,  or  of  the  United  States,  on  the  best 
terms  to  be  obtained  until  such  time  as  It  may  be  needed  to  purchase  any  out- 
standing bondg  that  may  be  o£Fered,  or  until  the  maturity  of  any  snch  bonds. 
['96,  p.  513;  '97,  p.  158. 

1951.  Bonds  a  lien  on  taxable  property.  Bonds  issued  under  the 
provisions  of  this  title  shall  be  a  lien  upon  taxable  property  of  the  school  district 
issuing  them,  and  when  the  board  of  education  h^lects  or  refuses  to  levy  a  tax 
in  accordance  with  law  to  meet  the  outstanding  bonds  or  the  interest  thereon,  the 
board  of  county  commissioners  of  the  county  within  which  such  district  Is  sitr 
uated,  shall  levy  such  tax  and  apply  the  money  thus  collected  to  the  payment  of 
such  bonds  and  the  inters  due  thereon.    ['96,  p.  513;  '97,  p.  158. 

1952.  Advertisement  for  bids  for  construotion  of  buildingB. 
Award.  Contract.  When  board  may  erect.  Whenever  any  schoolfaouse 
is  to  be  built,  the  board  of  education  shall  advertise  for  at  least  ten  days  in  some 
newspaper  published  in  the  city  for  sealed  proposals  for  building  such  school- 
house  in  accordance  with  the  plans  and  speciAcations  which  shall  be  furnished  by 
the  board  of  education  at  its  office  or  at  the  office  of  the  architect,  stating  in  such 
advertisement  or  notice  the  place  where  and  the  day  and  hour  when  all  proposals 
will  be  op^ed,  and  reserving  the  right  to  reject  any  and  all  proposals,  and  shall 
require  a  certified  check  of  not  less  than  five  per  cent  of  the  amount  of  the  bid  to 
accompany  the  same,  which  check  shall  be  made  payable  to  the  order  of  the 
board  of  education,  and  the  check  of  the  ancoessful  bidder  shall  be  forfeited  in 
case  he  fails  or  refuses  to  enter  into  the  contract  and  furnish  the  bond  required. 
At  the  time  and  place  specified  in  said  notice,  the  board  shall  meet  and  publicly 
open  and  read  all  the  proposals  which  have  been  received,  and  if  satisfactory 
bids  have  been  received  shall  award  the  conti-act  to  the  lowest  responsible  bidder, 
and  shall  require  of  such  bidder  or  contractor  a  bond  in  one-half  the  amount 
of  the  contract,  conditioned  that  he  will  properly  perform  its  conditions  in  a 
ffuthf  ul  manner  and  in  accordance  with  its  provisions.  In  case  none  of  the  pro- 
posals are  satisfactory,  all  shall  be  rejected  and  said  board  shall  advertise  auew 
in  the  same  manner  as  before,  and  may  require  in  the  contract  to  be  executed 
that  at  least  twenty  per  cent  of  the  contract  piice  may  be  withheld  until 
bnilding  is  completed  and  accepted  by  the  board.  But  if  after  twice  advertiang, 
as  provided  herein,  no  satisfactory  bid  is  received,  the  board  may  proceed  uuda- 
its  own  directions  to  erect  the  building  required,  or  in  case  of  a  building  not 
exceeding  five  thousand  dollars  in  cost,  if  no  satisfactory  bid  is  received  at  the 
first  notice,  the  board  may  proceed  with  the  construction  as  it  mav  determine. 
['96,  pp.  512-13;  '97,  pp.  158-9. 


1953.  Board  of  education  may  establish  parental  schools.  The 
board  of  education  of  any  city  of  the  firat  or  of  the  second  clasa,  or  the  boaids 
of  education  of  any  two  or  more  such  cities,  under  a  contract  to  be  approved  by 
each  of  such  boards,  may  provide  for  the  establishment  and  maintenance  of 
parental  schools  and  for  tiie  support  and  education  of  the  inmates  thereof, 
conformably  with  the  provisions  of  this  chapter.     ['97,  p.  159. 

1954.  Habitual  truants  to  be  committed.  Any  child  between  the 
ages  of  eight  and  fourteen  years  residing  within  the  city  or  cities  maintaining 
snch  a  school,  adjudged  guilty  of  being  a  habitual  truant,  or  of  wandering  about 
in  the  streets  and  public  places  of  said  city  or  cities,  without  lawful  employment 
or  business,  shall  be  committed  to  the  parental  school  provided  for  the  purpose 
for  a  term  not  extending  beyond  the  age  of  fourteen  years.    ['97,  p.  169. 

Habitual  truant,  etc.,  may  be  sent  to  industrial  school,  §  2141. 

1955.  Id.   Release.   By-laws.   Any  child  committed  as  provided  in 
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ttte  next  preceding  section  may  be  released  from  confinement  at  such  school 
dUier  conditionaily  or  absolutely,  before  the  expiration  of  the  term  of  oommit- 
meai,  in  accordance  with  the  by-laws  established  by  the  board  or  boards  of  edu- 
cition  maintaining  the  same.    ['97,  p.  160. 

1066.  Ooznmitting  children  without  parental  control.  Children 
under  sixteen  years  of  age  who  by  reason  of  n^lect,  crime,  drunkenness,  or 
otiier  vices  of  parents,  or  by  reason  of  orphanage,  are  suffered  to  grow  up  without 
B&intary  parental  control  and  education,  or  in  circumstances  encouraging  them 
to  lead  i<Ue  and  dissolute  lives,  may  be  committed  to  the  proper  parental  sdiool 
for  a  train  not  extending  beyond  the  age  of  sixteen  years.    ['97,  p.  160. 

1957.  Id.  Discharge.  When  the  parents  of  a  child  committed  imder 
the  next  preceding  section  have  reformed  and  are  leading  orderly  and  industrious 
lives,  and  are  in  a  condition  to  exercise  salutary  control  over  such  child,  and  to 
provide  him  with  proper  education  and  employment;  or  when,  said  parents 
beiag  dead,  any  person  offers  to  make  such  suitable  provision  for  the  care,  nurture, 
had  education  of  such  child  as  will  conduce  to  the  public  welfare,  the  board  of 
«dncation  may  discharge  him  to  the  parents  or  other  sndh  person.    ['97,  p.  160. 

1958.  District  courts  have  jurisdiclion.  The  district  courts  of  the 
several  counties  ^xaAl  have  jurisdiction  within  their  respective  counties  to  enforce 
the  provisions  of  this  chapter,  upon  such  notice  to  the  parents  or  guardians  of  the 
children  whom  it  is  proposed  to  commit  to  parental  schools  as  the  court  may 
deem  just  and  proper.    ['97,  p.  160. 

1959.  Expense  of  parental  schools,  how  paid.  Any  board  or  boards 
of  edocation  maintaining  a  parental  school  in  accordance  with  section  nineteen 
bundred  and  fifty-three  shall  estimate  and  determine  as  near  as  may  be  the 

'  aven^  actual  expense  per  month  of  keeping  and  taking  care  of  the  boys  and 

I  girls  who  may  be  committed  to  the  parental  school,  and  the  average  cost  of  keep- 

!  ing  such  boys  and  girls  shall  be  wholly  paid  by  the  parent  or  guardian  of  each 

I  boy  or  girl  committed  to  the  school  unless  for  good  cause  said  board  or  boards  of 

I  education  shall  otherwise  order  and  direct.    The  board  of  education  of  the  cit^' 

I  in  which  the  parent  or  guardian  of  any  such  committed  boy  or  girl  refudes  may 

I  brmg  suit  to  enforce  this  provision.    ['97,  p.  160. 

1960.  Admission  of  pupils  flrom  outside  of  city.  On  the  tender  of 
A  payment  which  wiU  meet  all  costs  of  support  at  the  parental  school,  the  board 
or  boards  of  education  maintaining  such  school  may  receive  into  it  on  equal  tenns 
boys  or  girls  whose  residence  is  in  the  state  outside  the  dty  or  cities  to  which  the 
Bchool  belongs.    ['97,  pp.  160-1. 

1961.  Truant  officer.  Oompensation.  The  board  of  education  of 
each  such  dty  may  appoint  and  fix  the  compensation  of  a  truant  officer,  whose 
duty  it  shall  be  to  make  complaints  and  arrests  in  cases  contemplated  by  this 
chapter,  and  to  serve  legal  process  issued  by  courts  in  pursuance  hereof.  The 
police  authorities  of  the  dty  shall  make  such  truant  officer  a  special  policeman. 


1962.  What  children  must  attend  and  for  how  long.  Elzcuses. 

Every  parent,  guardifm,  or  other  person  having  control  of  any  child  between 
ei^t  and  fourteen  years  of  age,  shall  be  required  to  send  such  child  to  a  public, 
district,  or  jnivate  school  in  the  district  in  which  he  resides,  at  least  twenty 


'97,  p.  161. 
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weeks  in  each  Bchool  year,  ten  weeks  of  which  shall  be  consecutive ;  providedj 
that  in  each  year  such  parent,  guardian,  or  other  person  having  control  of  any 
child  shall  be  excused  from  audi  duty  by  the  school  board  of  t£e  district  or  the 
board  of  education  of  the  city,  as  the  case  may  be,  whenever  it  shall  be  shown  to 
their  satisfaction  that  one  of  the  following  reasons  exists : 

1.  That  such  child  is  taught  at  home  in  the  branches  prescribed  by  law  for 
the  sfune  length  of  time  as  children  are  required  by  law  to  be  taught  in  tiie  dis- 
trict school. 

2.  That  such  child  has  already  acquired  the  branches  of  learning  taught  in 
the  district  schools. 

3.  That  such  child  is  in  such  physical  or  mental  condition  (which  may  be 
certified  by  a  competent  physician  if  required  by  the  board)  as  to  render  such 
attendance  inexpedient  or  impracticable.  If  no  such  school  is  taught  tiie 
requisite  length  of  time  within  two  and  one-half  miles  of  the  residence  of  such 
chUd  by  the  nearest  road,  such  attendance  shall  not  be  enforced. 

4.  That  such  child  ia  attending  some  public,  district,  or  private  school. 

5.  That  the  services  of  such  cMld  are  necessary  to  the  support  of  a  mother 
or  an  invalid  father. 

The  evidence  of  the  existence  of  any  of  tiiese  reasons  for  non-attendance 
must  be  in  each  case  sufficient  to  satisfy  the  superintendent  of  the  county  or  city 
in  which  the  child  resides ;  and  the  superintendent,  upon  the  presentation  of  such 
evidence,  shall  issue  a  certificate  statmgthat  the  holdw  is  exempted  from  attend- 
ance  during  the  time  therein  specified.    ['96,  p.  514*;  '97,  pp.  161-2. 

Compalsory  edacation  of  deaf,  dumb,  and  blind,  2117-2119. 

1963.  Failure  to  send  children  to  school.  Penalty.  Any  such 
parent,  guardian,  or  other  person  having  control  of  any  child  between  eight  and 
fourteen  years  of  age  who  wilfully  fails  to  comply  with  the  requirements  of  the 
last  iffeeeding  section,  shall  be  guilty  of  a  misdemeanor.    ['96,  p.  514*;  '97,  p.  162. 

1964.  Id.  Inquiry  into  violations  of  school  law.  It  shall  be  the 
duty  of  the  president  of  the  board  of  education  of  any  city,  and  the  chairman  of 

the  school  trustees  of  any  district,  within  their  respective  jurisdictions,  to  inquire 
into  all  cases  of  misdemeanor  defined  in  this  title  and  to  report  the  same  and  the 
offenders  concerned,  when  known,  to  the  city  or  county  attorney  of  the  citj'  or 
county  within  which  the  offenses  sliall  have  been  committed,  and  it  is  hereby 
made  the  duty  of  either  of  said  ofiicers  to  proceed  immediately  to  prosecute  such 
offenders.    ['96,  p.  514;  '97,  p.  162. 

1966.  Incorrigible  children.  Sent  to  industrial  sohooL  AH  chil- 
dren in  the  district  between  the  ages  of  eight  and  sixteen  years,  who,  in  defiance 
of  earnest  and  persistent  efforts  on  the  part  of  their  parents  or  teachers,  are 
habitual  truants  from  school,  or  while  in  attendance  at  school  are  vicious, 
immoral,  or  ungovernable  in  conduct,  shall  be  deemed  incorrigible,  and  it  is  the 
duty  of  the  president  of  the  board  of  education  or  the  chairman  of  the  board  of 
trustees  of  each  school  dislaict  to  inquire  into  all  such  cases  within  his  district 
and  report  them  to  tJie  county  attorney  acting  for  such  district,  whose  duty  it 
shall  be  to  prosecute  such  cases  as  incorrigibles  and  fit  candidates  for  the  state 
industrial  school.    ['96,  pp.  515;  '97,  p.  162. 


CHAPTER  17. 

KINDERGARTEN. 

1966.  Board  may  maintain  kindergartena  Teachers.  School 
boards  may  establish  and  maintain  kindergartens  in  their  several  districts,  open 
to  children  resident  tiierein  between  the  ages  of  four  and  six  years.    The  cost 
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thereof  may  be  paid  in  whole  or  in  part  ont  of  the  school  funds  9f  the  district. 
Kiodei^iartenB  established  under  the  provisions  of  this  section  c^ll  be  subject 
to  the  control  of  the  school  boards  of  the  respective  districts  in  which  they  are 
maintained.  Teachers  for  said  schools,  unless  holding  a  certificate  of  efficient^ 
in  kindergarten  work  granted  by  the  state  normal  school,  shall  be  required  to 
stutain  a  sped&l  examination  relating  to  the  principles  and  practice  of  the  kin- 
dergarten, such  examination  to  be  conducted  under  the  direction  of  the  state 
board  of  education.  ['94,  pp.  54-5;  *97,  pp.  162-3. 
Kiadeisarten  •chools  part  of  pnblic  school  system.  Con.  art.  10,  sec.  2. 


TITLE  56. 

REAL  ESTATE. 


CHAPTER  1. 

POSSESSORY  RIGHTS. 

1967.  Of  proprietors  of  unclaimed  public  lands.  Any  person  who 
has  inclosed,  or  may  hereafter  inclose,  a  portion  or  portions  of  unclaimed  govern- 
ment land,  or  has  caused  it  to  be  done  at  his  expense;  or  has  purchased,  or  may 
hereafter  pnrchasef  such  indosnre;  or  has  erected,  caused  to  be  erected,  or  pur- 
chased any  building  or  other  improvement  thereon,  or  may  hereafter  do  so,  is 
hereby  declared  to  be  the  lawful  owner  of  the  claim  to  the  possession  of  such 
inclosed  land,  and  the  lawful  owner  of  the  improvements  thereon  and  thereunto 
a{^>ertaining ;  and  he  shall  be  so  deemed  and  held  in  all  legal  proceedings,  and  in 
all  rights  and  doings  pertaining  or  relating  to  the  aforesaid  property.  [C.  L. 
§2609. 

OoeapjUig  claimante.  23  2021-2028.  maiDtained  \yy  an  agent  or  tenant.   Hyndman  t. 

Actual  oeenpancy  is  neoeoBarr  to  a  posMamry     Stoire,  9  U.  23;  33  P.  227. 
mk,  but  it  mmr  be  eridenoed  1)7  an  indoBare  and 


CHAPTER  2. 

CONVEYANCES. 

1968.  "  Real  estate  "  defined.  The  term  "  real  estate,"  as  used  in  this 
title,  shall  be  construed  as  co-extensive  in  meaning  with  land,  tenements,  heredit- 
aments, and  mining  and  land  claims.    [C.  L.  §  2644. 

ConitracUon  of  terms  generally,  I  2498.  erally,  see  notes  on  "  Fraudulent  Conveyances," 

For  decisions  on  contracts  for  Mle  of  real  estate,  "BealEstate,"  "  Principal  and  Agent,"  and"Sp&- 
coamimnis  on  sales,  deeds,  and  real  estate  gen-     cific  Performance,"  under  1 2488. 

1969.  "Conveyance"  defined.  The  term  "conveyance,"  as  used  in 
this  title,  sh^l  be  construed  to  embrace  every  instrument  in  writing  by  which  any 
real  estate,  or  interest  in  real  estate,  is  created,  aliened,  mortgaged,  incumbered, 
or  assigned,  except  wills  and  leases  for  a  term  not  exceeding  one  year.  [G.  L. 
§2646*. 

1970.  Word  "  heirs  "  uimecessary  to  pass  fee.  The  term  "  heirs  " 
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or  other  technical  words  of  inheritance  or  snccesedon  are  not  requisite  to  transfer 
a  fee  in  real  estate. 

\.  Dak.  (1895H3^-    Minn.  (18»4)  §4163.  Wash.  (1696)  3  21S0. 
Word  "  heirs  "  not  necessary  to  devise  a  fee,  g  2779. 

1971.  Oonveyance  pasBos  fee  unless  contrary  appears.    A  fee 

Bitnple  title  is  presumed  to  be  int^ded  to  pass  by  a  conveyance  of  real  estate, 
unless  it  appears  from  the  conveyance  that  a  leaser  estate  was  intended. 

Idaho  2  2927.   N.  Dak.  (1806)  ^  3545.  Water  rigfate  pass  vitt  the  land,  {  1S81. 

1072.  Oonveyance  of  greater  estate  than  grantor  owns.  A 

convej-auce  made  by  an  owner  of  an  estate  for  life  or  years,  purporting  to  con- 
vey a  greater  estate  than  he  could  lawfully  transfer,  does  not  work  a  forfeiture 
of  his  estate,  but  passes  to  the  grantee  aXL  the  estate  which  the  grantor  could 
lawfully  transfer. 

Idaho  g  2830.    Minn.  (1694)  §  4164. 

1973.  Tenancy  in  common.  Every  interest  in  real  estate  granted  or 
devised  to  two  or  more  persons,  in  their  own  right,  shall  be  a  tenancy  in  common, 
unless  expressly  declared  in  the  grant  or  devise  to  be  otherwise.    ['^,  pp.  25-6. 

Siraibrsectioii,  g28(W. 

1974.  Conveyances,  etc.,  of  land  to  "be  in  writing.  No  estate  or 
interest  in  real  property,  other  than  for  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning  it,  or  in  any  manner  relating  thereto, 
can  be  created,  granted,  assigned,  aorrendered,  or  declared,  otherwise  than  by 
act  or  operation  of  law,  or  by  a  oonveyance  or  other  instromeut  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  la^ol  agent  thereunto  authorized  hy  writing.    [C.  L.  §  3916. 

Similar  section,  §  2461. 

1975.  Acknowledgment  and  recording,  effect  of.  Every  conveyance 
of  real  estate,  and  every  instrument  of  writing,  setting  forth  an  agreement  to 
convey  any  real  estate,  or  whereby  any  real  estate  may  be  affected,  to  operate 
as  notice  to  third  persons,  shall  he  proved  or  acknowl^iged  and  certified  in  the 
manner  prescribed  by  this  titie  and  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  such  real  estate  is  situated,  but  shall  be  valid  and  binding 
between  the  parties  thereto  without  such  proof,  acknowledgment,  certification,  or 
record,  and  to  all  other  persons  who  have  had  actual  notice.    [C.  L.  §  2611*. 

Title  of  purchaser  from  heir  in  absence  of  record  1991-1908.     Acknowledgment  or  certificate  of 

of  will,  'i  2811.    Effect  of  recording  assignment  of  proof  entitles  conveyance  to  be  recorded,  2 

mortgage,  §  2002.    Unrecorded  conveyance  void  as  Becord  imparts  notice,  g  2000.  Certain  conveyaooes 

to  sabsequent  purchasers  in  good  &ith,  §  2001.  Ac-  validated,       2007-2010.    Cmiveyanoes,  etc,  may 

knowledgmcQt,      1984-1991.    Certificate  of  proof,  be  sent  by  telegraph,  g  2696. 

1976.  Private  seals  unnecessary.  Hereafter  it  ^all  not  be  necessary 
to  use  private  seals  on  any  instrument  in  writing  in  tiiis  state.    ['90,  p.  90. 

1977.  Powers  of  attorney,  etc.  Acknowledgment.  Beoording. 

Every  power  of  attorney,  or  other  instrument  in  writing,  containing  the  power  to 

convey  any  real  estate,  as  agent  or  attorney  for  the  owner  thereof,  or  to  execute, 
as  agent  or  attorney  for  another,  any  conveyance  whereby  any  real  eetate  is 
conveyed  or  may  be  affected,  shall  be  acknowledged  or  proved,  and  certified 
and  recorded,  as  other  conveyances  whereby  real  estate  is  conveyed  or  affected 
are  required  to  be  acknowledged  or  proved  and  certified  and  recorded.    [C.  L. 


Powers  of  attorney  and  other  instruments  may  be  sent  hy  telegraph,  §  8696. 

1978.  Id.  How  revoked.  No  such  power  of  attorney  or  other  instru- 
ment certified  and  recorded  in  the  manner  prescribed  in  the  preceding  section, 
shall  be  deemed  to  be  revoked  by  any  act  of  the  party  by  whom  it  was  executed 
until  the  instrument  containing  such  revoc^ition  ^all  be  depoated  for  record  in 


§  2614. 
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Uie  same  office  in  which  the  instrument  containing  the  power  is  recorded,  or  can- 
celed of  record  as  provided  by  hiw.     [C.  L.  §  2615. 

IMaintilTB  grantor,  for  the  consideration  of  live  ance  of  the  land  to  plaintiff,  the  power  of  attorney 

dollus,  received  an  irrevontble  power  of  attorney  was  revoked  and  the  land  sold  to  defendant's 

to  wter  land  on  soldiers*  acrip,  with  power  to  gnnt  nantor;  Aeld,  that  the  power  of  attorney  waa  siven 

fA  conTey  the  same  to  a  paTchaser.   The  maker  for  a  vamable  conaideiation  coupled  with  an  mtei^ 

of  the  power  of  attorney  fbrever  rcnotmced  all  est,  and  was  irrevocable.   Sfontague  v.  KcCarroll, 

lij^t  to  reroke  the  same,  but  before  the  convey-  — U.— :  49  P.  418. 

1079.  After  acquired  title  inures  to  prior  grantee.  If  any  person 
shall  hereafter  convey  any  real  estate  by  conveyance  purporting  to  convey  the 
same  in  fee  simple  absolute,  and  shall  not  at  the  time  of  such  conveyance  have 
the  l^al  estate  in  such  real  estate,  hut  shall  afterwards  acquire  the  same,  the 
1^  estate  subsequently  acquired  sh^l  immediately  pass  to  the  grantee,  his  heirs, 
sQcoessors,  or  assigns,  uid  such  conTeyance  shall  be  as  valid  as  if  such  legal 
estate  had  been  in  the  grantor  at  the  time  of  the  conveyance.    [C.  L.  §  2620. 

1980.  Olaimant  not  in  possession  may  convey.  Any  person  claim- 
ing title  to  any  real  estate  may,  notwithstanding  there  may  be  an  adverse 
possession  thereof,  sell  and  convey  his  interest  therein  in  the  same  manner  and 
with  the  same  effect  as  if  he  were  in  tiie  actual  possession  thereof.  [C.  li. 
!£2621. 

1981 .  Form  of  warranty  deed.  EflEbct.  Conveyances  of  land  may  be 
ffobstantially  in  the  following  form : 

WARRANTY  DEED. 

A  B,  grantor  (here  insert  name  or  names  and  place  of  residence),  hereby 
«>nveys  and  warrants  to  C  D,  grantee  (here  insert  name  or  names  and  place  of 

residence),  for  the  sum  of  dollars,  the  following  described  tract-  of  land 

in   count}',  Utah,  (here  describe  the  premises). 

Witness  the  hand  of  said  grantor  this  day  of  ,  A.  D.  . 

Such  deed,  when  executed  as  required  by  law  shall  have  the  effect  of  a  con- 
vejuice  in  fee  simple  to  tiie  grantee,  his  heirs,  and  assigns,  of  the  premises 
therein  named,  tt^ther  with  aSi  the  appurtenances,  rights,  and  privil^es  thereto 
belonging,  with  covenants  from  the  grantor,  his  heirs,  and  personal  representa- 
tives, that  he  is  lawfully  seized  of  the  premises ;  that  he  has  good  right  to  convey 
the  same;  that  he  guarantees  the  grantee,  his  heirs,  and  assigns  in  the  quiet  pos- 
fesfrion  thereof;  that  the  premises  are  free  from  all  incumbrances;  and  that  the 
grantor,  his  heirs,  and  personal  representatives  will  forever  warrant  and  defend 
the  title  thereof  in  the  grantee,  his  heirs,  and  assigns,  against  lawful  claims 
whatsoever.  Any  exoeptiods  to  such  covenants  may  be  Inriefly  inserted  in  such 
deed  following  the  description  of  the  land.    ['90,  p.  1$8. 

1982.  Form  of  quitclaim  deed.  Efifect.  Conveyances  of  land  may 
also  be  substantially  in  the  following  form : 

QUITCLAIM  DEED. 

A  B,  grantor  (here  insert  name  or  names  and  place  of  residence),  hereby 
qnitclaima  to  C  D,  grantee  (here  insert  name  or  names  and  place  of  residence), 

for  the  sum  of  ■  dollars,  the  following  described  tract-  of  land  in  ^ — 

ronnly,  Utah,  (here  describe  the  premises). 

Witness  the  hand  of  said  grantor  this  day  of  ,  A.  D.  . 

And  spch  deed  when  executed  as  required  by  law  shall  have  the  effect  of  a 
conveyance  of  all  right,  title,  interest,  and  estate  of  the  grantor  in  and  to  the 
premises  therein  described,  and  all  rights,  privil^es.  and  appurtenances  thereto 
beioDguig  at  the  date  of  such  conveyance.    ['90,  pp.  88-9. 

1983.  Form  of  mortgage.  Effect.  A  mortgage  may  be  substantially 
in  the  following  f<nrm : 
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MOBTGAOR. 

A  B,  mortgagor  (here  insert  name  or  names  and  place  of  residence),  hereby 
mortgages  to  C  D.  mortgagee  (here  insert  name  or  names  and  place  of  readence), 

for  the  Bum  of  dollars,  the  following  described  tract-  of  land  in  

county,  Utah,  (here  describe  the  premises).  • 

This  mortage  is  given  to  secure  the  following  indebtedness  (here  state 
amounts  and  form  of  indebtedness,  maturity,  rate  of  interest,  by  and  to  whom 
payable,  and  where). 

The  mortgagor  agrees  to  pay  all  taxes  taid  aeaessments  on  said  premises,  and 
the  sum  of  dollars  attorney's  fee  in  case  of  foreclosure. 

Witness  the  hand  of  said  mor^;agor  this  day  of  ,  A.  D.  . 

And  when  executed  as  required  by  law,  shall  have  the  effect  of  a  conveyance 
of  the  liuid  therein  described,  together  with  all  the  rights,  privileges,  and  appur- 
tenances thereunto  belonging,  to  the  mortgagee,  his  heirs,  assigns,  and  legal 
represeutatdves,  for  the  payment  of  the  indebtedness  therein  set  forth,  with  cove- 
nant from  the  mortgagor  that  all  taxes  and  assessments  levied  and  assessed  upon 
the  land  described,  during  the  continuance  of  the  mortgage,  shall  be  paid  pr^ 
vious  to  the  day  appointed  for  the  sale  of  such  lands  for  taxes,  and  may  be 
foreclosed  as  provided  by  law  and  with  the  same  effect,  upon  any  de&ult  being 
made  in  any  of  the  conditions  thereof  as  to  payment  of  either  prindpf^,  interest, 
taxes,  or  assessments.    [*90,  p.  89. 

Discharge  or  cancelUtion  of  mortgmge,  22  ii004^X)08.  For  deciaioiiB  on  mortgages  genendly,  nee  **  Real 
Estate"  ander  22488. 


Chapte;r  3. 

ACENOWLEDOHfiNTS. 

1984.  Real  estate  conveyances  to  be  acknowledged.  Every  con- 
veyance in  writing  whereby  any  r^  estate  is  conveyed  or  may  be  afiEected,  shall 
be  aoknowle(^^  or  proved  and  certified,  in  the  manner  hbremait/e^  provided. 
[C.  L.  §  2624. 

AckDowledgment  how  fitr  necessary,  g  1976. 

1985.  Who  may  take  acknowledgments.  The  proof  or  acknowl- 
edgment of  every  conveyance  whereby  any  real  estate  is  conveyed  or  may  be 
affected,  shall  be  taken  by  some  one  of  the  following  officers: 

1.  If  acknowledged  or  proved  within  this  state,  by  some  ju^e  or  d^k  of 
a  court  having  a  seal,  or  some  notary  public,  county  clerk,  or  ooun^  recorder. 

2.  If  acknowleiiged  or  proved  without  this  state  and  within  any  state  or 
territory  in  the  United  States,  by  some  judge  or  clerk  of  any  court  in  the  United 
States,  or  of  any  state  or  territory  having  a  seal,  or  by  a  notary  public,  or  by  a 
commissioner  appointed  by  the  governor  of  this  state  for  that  purpose. 

3.  If  acknowledged  or  proved  without  the  United  States,  by  some  Jvidge  or 
clerk  of  any  court  of  any  state,  kingdom,  or  empire  having  a  seal,  or  any  notary 
pufcUc  therein,  or  any  ambassador,  minister,  oommisffioner,  or  consnl  of  the 
United  States  appointed  to  reside  therein.    [G.  L.  §  2626*. 

JuBtices  of  the  peace  forbidden  from  talcing  acknovlcdKmentB  of  instmineatB  required  to  be  recorded, 
2  960.    Notary  to  fix  date  of  expiration  of  commissiou,  §£167*2,  1673. 

1986.  Id.  By  deputy.  When  any  of  the  officers  above  mentioned  are 
authorized  by  law  to  appoint  a  deputy,  such  acknowledgment  or  proof  may  be 
taken  by  any  such  deputy  in  the  name  of  his  principal.    [C.  L.  §  2625. 

1987.  Certificate  of  acknowledgment.  Every  officer  who  shall  take 
the  proof  or  acknowledgment  of  saiy  conveyance  fleeting  any  reid  estate,  shall 
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grant  a  certificate  thereof,  and  cause  such  certificate  to  be  indorsed  or  annexed 
to  such  conveyance,  such  certificate  shall  be: 

1.  AVhen  granted  by  any  judge  or  derk,  under  the  band  of  snch  judge  or 
clerk,  and  the  seal  of  the  court, 

2.  When  granted  by  any  other  officer  under  the  hand  and  offidal  seal  of 
such  officer.    [C.  L.  §  2626*. 

1988.  Party  must  be  known  or  identified.  No  acknowledgment  of 
any  conveyance  whereby  any  real  estate  is  conveyed,  or  may  be  affected,  shall  be 
taken  unless  the  person  offering  to  make  such  acknowledgment  shall  be  personally 
known  to  the  officer  t^ing  the  same  to  be  the  person  whose  name  is  subscribed 
to  such  conveyance  as  a  party  thereto,  or  shall  be  proved  to  be  such  by  the  oath 
or  affirmation  <^  a  credible  witness  personally  known  to  the  officer  taking  the 
acknowledgment.    [C.  L.  §  2627. 

1989.  Forms  of  certificates.  Individual.  Corporate.  A  certificate 
of  acknowledgment  to  any  instrument  in  writing  affecting  the  titie  to  any  real 
|»t^)erty  in  t^s  state  may  be  substantially  in  the  following  form : 

Btate  of  Utah,  ) 

CocxTY  of  —  .  I 

On  the  day  of  ,  A.  D.  ,  personally  appeared  before  me  A 

B.  the  signer  of  the  above  instroment,  who  duly  acknowledged  to  me  that  he 
i    executed  the  same. 

I        The  certificate  of  acknowledgment  of  an  instrument  executed  by  a  corpora-' 
b'on  must  be  sult»tantdaUy  in  the  following  form : 
State  of  Utah,  ) 

COI  XTY  OF   .  j 

On  the  day  of  ,  A,  D.  ,  pei-sonally  appeared  before  me  A 

B,  who  being  by  me  duly  sworn  (or  affirmed)  did  say,  that  he  is  the  president 
(or  other  office*  or  agent  as  the  case,  may  be, )  of  (naming  the  corporation)  and 
that  said  instrument  was  signed  in  behalf  of  said  corporation  by  authority  of  its 
l^'-lawB  (or  by  resolution  of  its  board  of  directors  as  tiie  case  may  be),  and  said 
,   A  B  acknowledged  to  me  that  said  corporation  exex3uted  the  same.    ['90,  p.  90*. 

1990.  Id.  Where  grantor  unknown  to  officer.  When  the  grantor 
is  unknown  to  the  officer  taking  the  acknowledgment,  the  certificate  shall  be  sub- 
BtentiaUy  in  the  following  form,  to  wit: 

SState  of  Utah,  1 

Coi'XTY  OF   .  I 

On  tKis  day  of   ,  A.  I).  ,  pei-aonally  appeared  before  me, 

A  B,  satisfactorily  proved  to  me  to  be  the  signer  of  the  above  instrument  by  t^e 
oath  of  C  B,  a  competent  and  credible  witness  for  that  purpose,  by  me  duly 
sworn,  and  he,  the  said  A  B,  acknowledged  that  he  executed  the  sfune. 

Snch  certificate  when  properly  executed  hy  an  officer  aathorized  to  take 
acknowledgments  to  instruments  in  writing  affecting  the  title  to  real  property  in 
this  state,  and  attached  to  a  conveyance  in  writing,  shall  be  a  sufficient  acknowl- 
edgment and  certificate  that  such  conveyance  was  executed  as  required  by  law.  ■ 
[C.  L.  §2630*;  '90,  p.  90*. 

1991.  Proof  of  execution,  by  whom  made.  The  proof  of  the  execu- 
tion of  <uiy  conveyance  whereby  real  estate  is  conveyed,  or  may  be  affected,  shall  be : 

1.  By  the  testimony  of  a  subscribing  witness,  if  there  is  one;  or, 

2.  When  all  the  subscribing  witnesses  are  dead,  or  cannot  be  bad,  by  evi- 
dence of  the  handwriting  of  the  party,  and  of  a  subscribing  witness,  if  there  is 
one.  given  by  a  credible  witness  to  each  signature.    [C.  L.  §  2631*. 

1992.  Id.  Witaese  must  be  known  or  identified.  No  proof  by  a 
Bubscrilnng  witness  shall  be  taken  unless  such  witness  shall  be  personally  known 
to  the  officer  taking  the  proof,  to  be  the  person  whose  name  is  subscribed  to  the 
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conveyance  as  a  witness  thereto,  or  shall  be  proved  to  be  such  by  the  oath  or 
affirmation  of  a  credible  witness  personally  known  to  such  officer.  [C.  L. 
§  2632. 

1993.  Id.  What  must  be  proven.  No  c^iflcate  of  such  proof  shall  be 
granted,  onlesB  such  subscribing  witness  shall  prove  that  &e  person  whrae  name 
is  subsoibed  thereto  as  a  party,  is  the  person  described  iji,  and  who  executed  the 
same;  that  such  person  executed  the  conveyance,  and  that  sudi  person  sub- 
scribed his  name  thereto  as  a  witness  thereof,  at  the  request  of  the  maker  of  such 
instrument.    [C.  L.  §  2633. 

1994.  Id.  Form  of  certificate.  The  certificate  of  such  proof  shall  be 
substantially  in  the  following  form,  to  wit : 

State  of  Utah,  \ 

CotTNTY  of   .  ) 

On  this  day  of  ,  A.  D.  •,  before  me,  personally  appeared 

A  B,  personally  known  to  me  (or  satisfactorily  proved  to  me  by  the  oath  of  C 
D,  a  competent  and  credible  witness  for  that  purpose,  by  me  duly  sworn, )  to  be 
the  same  person  whose  name  is  snbacribed  to  the  above  instrnmrait  as  a  wilaiess 
thereto,  who,  being  by  me  duly  sworn,  deposes  and  says  that  he  resides  in 

 ,  county  of  ,  and  state  of  Utah ;  that  he  was  present  and  saw  E  F, 

personally  known  to  him  to  be  the  signer  of  the  above  instrument  as  a  party 
thereto,  sign  and  deliver  the  same,  and  heard  him  acknowledge  that  he  executed 
the  same,  and  that  he,  the  deponent,  thereupon  signed  his  name  as  a  sabacribing 
witness  thereto,  at  the  request  of  the  said  E  F.    [C.  L.  §  2634. 

1995.  IProof  of  handwriting,  when  taken.  No  proof  by  evidence  of 
the  handwriting  of  the  party,  or  of  tiie  snbsiaibing  witness  or  witnesses  shall  be 
taken,  unless  the  officer  taking  the  same  shall  be  satisfied  that  all  the  subscribing 

witnesses  to  such  conveyance  are  dead,  out  of  the  jorisdiction,  or  cannot  be  had 
to  prove  the  execution  hereof.    [C.  L.  §  2636. 

1996.  Id.  Evidence  necessary.  No  certificate  of  any  such  proof 
shall  be  granted  unless  a  competent  and  credible  witness  shall  state  on  oath  or 
a^Brmation,  that  he  personally  knew  the  person  whose  name  is  subscribed  thereto 
as  a  party,  well  knew  his  signature,  stating  his  means  of  knowledge,  and  believes 
the  name  of  the  partj'  subscribed  thereto  as  a  party,  was  subscribed  by  such  per- 
son ;  nor  unless  a  competent  and  credible  witness  shall  in  like  manner  state  that 
he  personally  knew  the  person  whose  name  is  subscribed  to  such  conveyance  as  a 
witness,  well  knew  his  signature,  stating  his  means  of  knowledge,  and  believes 
the  name  subscril)ed  thereto  as  a  witness  was  thereto  subscribed  by  such  person. 
[0.  L.  §-2636. 

1997.  Subpoena  for  witness  to  prove  conveyance.  Upon  the  appli- 
cation of  any  grantee,  in  any  conveyance  required  by  law  to  be  recorded,  or  by 
any  person  claiming  under  such  grantee,  verified  under  the  oath  of  the  applicant, 
that  any  witness  to  such  conveyance  residing  in  the  county  where  such  appli- 
cation is  made,  refuses  to  appear  and  testify  touching  the  execution  thereof,  and 
that  such  conveyance  cannot  be  proved  without  his  evidence,  any  officer  author- 
ized to  take  the  acknowledgment  or  proof  of  such  conveyance,  may  issue  a 
subpoena  requiring  such  witness  to  appear  before  such  officer,  and  testify  touch- 
ing the  execution  thereof.    [C.  L.  §  2637. 

1998.  Id.  Penalty  for  disobedience.  Every  person,  who,  being  serv  ed 
with  a  subpcBua,  shall,  without  reasonable  cause,  refuse,  or  n^lect  to  appear,  or. 
appearing,  sliall  refuse  to  answer  upon  oath  touching  the  matters  aforesaid,  shall 
be  liable  to  the  party  injured  for  such  damages  as  may  be  sustained  bj'^  him  on 
account  of  such  n^lect  or  refusal,  and  may  also  be  committed  to  prison  by  the 
judge  of  some  court  of  record,  there  to  remain,  without  bail,  until  he  shall  submit 
to  answer  upon  oath  as  aforesaid ;  but  no  person  shall  be  required  to  attend  who 
resides  out  of  the  county  in  which  the  proof  is  to  be  taken,  nor  unless  his  reason - 
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able  expenses  shall  have  first  been  tendei'ed  to  him;  provided,  however,  that  if  it 
shall  appear  to  the  satisfaction  of  the  officer  so  authorized  to  take  such  acknowl- 
edgmeot,  that  sach  subscribing  witness  purposely  conceals  himself,  or  keeps  out 
of  the  waj,  80  that  he  cannot  b«  served  with  a  subpoena,  or  taken  on  attachment, 
after  die  use  of  due  diligence  to  that  end,  or  in  case  of  his  continaed  foilnre  or 
refaa^  to  testify  for  the  space  of  one  hour  after  his  appearance  shall  have  been 
compelled  by  process,  then  aaid  conveyance,  or  other  instroment,  may  be  proved 
and  admitted  to  record  in  the  same  manner  as  if  such  snbscrilnng  witness  thereto 
were  dead.    [C.  L.  ^  2638. 


Chapter  4. 

RECORDING  CONVEYANCES. 

1999.  Must  be  acknowledged  to  be  recorded.  A  certificate  of  the 
acknowledgment  of  any  conveyance,  or  of  the  proof  of  the  execntion  thereof,  as 
provided  in  this  title,  signed  and  certified  by  the  officer  taking  the  same,  as  pro- 
vided in  this  title,  shall  entitle  such  conveyance,  with  the  certificate  or  certificates 
as  aforesaid,  to  be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
the  real  estate  is  situated.    [C.  L.  §  2639. 

Omveyances,  etc,  iient  1^  telegraph  may  be  recorded,  §  3086. 

2000.  Beoord  imparts  notice.  Every  conveyance  or  instrument  in 
writing  siffectii^  real  estate,  executed,  acknowledged,  or  proved,  and  certified 
in  the  manner  prescribed  by  this  title,  and  every  patent  to  lands  within  this  state 
duly  executed  and  verified  according  to  law,  and  every  judgment,  order,  or  decree 
of  any  court  of  record  in  this  state,  or  a  copy  thereof,  required  by  law  to  be 
recorded  in  the  office  of  the  (X)unty  recorder,  shall,  from  the  time  of  filing  the 
saine  with  the  recorder  for  record,  impart  notice  to  all  persons  of  the  contents 
th»«of ,  and  subsequent  purchasers.  mort^;aigees,  and  lien  holders  shall  be  deemed 
to  purchase  and  take  witili  notice.    [C.  L.  §  2612*. 

Record  imparts  notice,  g  1975.    For  decuioiui  on  Hall,  10  U.  400;  37  P.  StS.    The  poaaeaslon  hy  a 

real  estate  generally,  t«ee  "Fraud,"  "Frauduleut  polygamous  wife,  who  is  present  at  a  hotel,  acting 

C'^nveyanees,"  "Principal and  Agent,"  and  "Real  as  a  housekeeper  under  a  secret  agreement  that 

EstRte,"  under  $  S488.  one-half  the  property  should  be  hera,  ia  no  notice 

The  record  title  to  the  premises  being  in  the  wife  to  purchasers,  of  her  right«  or  claim  to  interest  in 

who  resdes  apon  the  same  with  her  husband,  who  the  property,  where  the  title  to  the  same  is  in  the 

claims  an  equitable  interest  in  the  property,  and  name  of  her  alleged  husband.  Townsend  v.  Hooper, 

the  posaefluon  of  the  huttband  and  wife  beiug  con-  2  U.  548.    Affirmed  109  U.  S.  504.    Where  possea- 

nstent  with  the  record  title,  the  posaesnon  of  the  noQ  is  relied  on  as  giving  constructive  notice,  it 

hosfaand  is  not  sufficient  to  pat  a  parcliaser  upon  must  be  open  and  unambiguous  and  not  liable  to 

iooniry  as  to  the  husband's  equitable  interest.  be  misunderstood  or  miscoastrued;  and  mnat  have 

Allen  T.  Cannon,  8  U.  8;  28  P.  8(i8.    Actual  pes-  been  sufHciently  distinct  and  nneqaivoc^  to  put 

sMsioii  and  occupancy  of  real  property  amounta  to  the  purchaser  on  his  guard.  Id. 
actual  notice  to  all  the  world,  of  the  grantee's       Constructive  notice  eidsts  when  the  par^  by  any 

rights,  notwithstanding  the  provisions  of  the  stat-  circumstances  whatever  is  put  upon  inquiry — and 

nte  wliich  require  every  conveyance  of  real  estate,  records  authoriKed  but  not  required  by  statate 

in  order  to  operate  as  a  notice  to  third  persons,  import  such  notice.    Wells,  Fargo  &  Co.  v.  Smith, 

to  be  recorded  in  the  office  of  the  recorder  of  2  U.  39.    Affirmed  104  U.  S.  42a    A  deed  recorded 

the  county  in  which  such  real  estat<^  is  situated.  in  a  mortgage  record  is  not  conatruoUve  notice  to 

Xepoiuet  I^nd  and  Live  Stock       v.  Dixon.  10  II.  innocent  purchasers  for  valna.    Drake  v.  Beggel, 

334;  37  P.  573.    Toland  v.  Corey,  6  U.  3tK:  'M  P.  10  U.  376;  37  P.  583. 
190.    Ayen  V.  Jack,  7  U.  241);  26  P.  300.  Stabnv. 

2001.  Effect  of  failure  to  record.  Every  conveyance  of  real  estate 
within  this  state  hereafter  made,  which  shall  not  be  recorded  as  provided  in  this 
title,  shall  be  void  as  against  any  Hu1>seqnent  purchaser,  in  good  faith  and  for  a 
valuable  consideration^  of  the  same  real  estate,  or  any  portion  thereof,  where  his 
own  conveyance  shall  be  first  duly  recorded.    [C.  L.  §  2613. 

Effect  of  actual  notice,  1 1975.  indorsement  and  delivery  of  the  note  upon  which 

Cnder  sections  2613  and  ^645,  C.  L.  IStW,  the  as-  the  mortgage  is  given  to  the  assignee  is  equivalent 

ngnee  of  a  mortgage  is  required  to  have  the  assign-  to  an  assignment  and  the  delivery  of  the  mortgage. 

Bent  reeorded  in  order  to  give  notice  to  subsequent  Donaldson  v.  tirant,  —  U,  — ;  49  P.  779.  Under 

gnntccs,  mortgagees,  and  lien  holders;  and  the  the  laws  of  Utah  in  1ST2,  a  Junior  mortgage  taken 
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without  notice  of  »  prior  mortgage,  actual  or  con-     quently  recorded.   Wells,  Fargo  A  Co.  v.  ^ith, 
BtnictiTe,  and  first  recorded.  Is  to  be  preferred  in     2  U.  39.   Affirmed  104  V.  S.  428. 
Ita  lien  to  a  mortgage  prior  in  execution  but  subse- 

2002.  Record  of  assignment  of  mortgage.  The  recordiug  of  an 
assignment  of  a  mortgage  shall  not  in  itself  be  deemed  notice  of  such  assignment 
to  the  mortgagor,  his  heirs,  or  personal  representatives  so  as  to  invfUidate  any 
payment  me^e  by  them  or  either  of  them  to  iAie  mortgagee. 

MiDD.  (1694)  ^  4183. 

2003.  Conveyances  executed  and  acknowledged  prior  to  Revised 
Statutes.  All  conveyances  of  real  estate  made  before  the  Revised  Statutes  go 
into  effect  and  acknowledged  or  proved  according  to  the  laws  in  force  at  the  time 
of  such  making  and  acknowledgment  or  proof,  have  the  same  force  as  evidence, 
and  may  be  recorded  in  the  same  manner  and  with  like  effect  as  conveyances 
executed  and  acknowledged  in  pwsoance  of  this  title. 

Mont.  Civ.  C.  §  1636. 

2004.  Cancellation  of  mortgage  by  certificate.  A  cancellation  or 
discharge  of  a  mortgage  or  deed  of  trust  may  be  substantially  in  the  following 
form : 

CERTIFICATE  OF  DISCHARGE. 

This  certifies  that  a  (moHgage  or  deed  of  trust,  as  the  case  may  be,)  from 

A  B  to  C  D,  dated  A.  D.  ,  and  recorded  in  book  of  <m 

page  ,  is  hereby  canceled  and  discharged. 


Signed  in  presence  of 


Recorder  county. 

Recorded  ,  A.  D.  ,  at  —  m. 

•  ,  County  Recorder.^ 

Such  cancellation  or  dischai^  shall  be  entered  in  a  book  k^t  for  that  pur- 
pose, fuid  signed  hy  the  mortgagee  or  trustee,  his  attorney  in  fact,  execute, 
administrator,  or  assigns,  in  the  presence  of  the  recorder  or  ms  deputy,  who  tshall 
subscribe  the  same  as  a  witness,  and  such  cancellation  or  dischai^,  shall  have 
the  same  ^ect  as  a  deed  of  release  duly  acknowledged  and  recorded.  ['90,  p.  90. 

2005.  Id.  By  marginal  entary.  Any  mortgage  or  deed  of  trust  to 
secure  tiie  payment  of  a  sum  of  money,  or  any  mechanic's  or  other  lien,  or  any 
(K>ntraet,  agreement,  or  bond  for  the  sale  of  real  estate  that  has  been,  or  may  here- 
after be  recorded,  may  be  discharged  by  an  entry  in  the  margin  of  the  record 
thereof,  signed  by  the  mortgagee,  trustee,  or  claimant  under  the  lien,  or  the  party 
or  parties  in  interest  under  such  contract,  agreement,  or  bond,  or  his  or  their  per- 
sonal representatives  or  assignees,  stating  the  satisfaction  of  the  mortgage  or  deed 
of  trust,  in  the  presence  of  the  recorder  or  his  deputy,  who  shall  subscribe  the 
same  as  a  witness,  and  such  entry  shall  have  the  same  effect  as  a  deed  of  release 
duly  acknowledged  and  recorded.    [C.  L.  §  2641*;  '90,  p.  19*. 

2006.  Failure  to  discharge.  Damages.  If  the  mortgagee  fail  to  dis- 
charge or  release  any  mortgage  after  the  same  has  been  fully  satisfied,  he  shall  be 
liable  to  the  mortgagor  for  double  the  damages  resulting  from  such  failure.  Or 
the  mortgf^r  may  bring  an  action  against  the  mortgagee  to  compel  the  dischai^ 
or  release  of  the  mortgage,  after  the  same  has  been  satisfied.  And  the  judgment 
of  the  court  must  be,  that  the  mortgagee  discharge  or  release  the  mortgage  and 
pay  the  mortgagor  the  costs  of  suit,  including  a  reasonable  attorney's  fee,  and  all 
damages  resulting  from  such  &ilure.    [C.  L.  ^  2G41. 

Attomey'B  fee  on  foredomre,  {  3S05. 
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CHAPTER  5. 


VAUDATING  CERTAIN  CONVEYANCES. 


2007.  Deeds  executed  under  townsite  act.  AU  deeds  heretofore  made 
and  executed  "by  the  mftyors  ol  dties  and  probate  judges  of  oonnties  in  the  state 
or  territoiy  of  Utah  wader  the  law  rdating  to  the  rales  and  r^olataons  under 
tlie  townsite  act "  that  do  not  appear  to  have  been  signed  or  executed  before  any 
snbecribing  witness,  or  that  are  not  subscribed  by  any  witness,  as  required  by 
any  law  of  the  state  or  territory  of  Utah  existing  at  the  time  of  making  such  deed 
or  instrameut,  are  hereby  validated  and  confirmed,  and  shall  have  the  same  force 
and  effect  as  though  they  had  been  originally  ^ned  Mid  executed  by  subscribing 
witnesses  thereto.    [C  L.  §  2646*. 

Tovnsite       22  8701-OT19. 

2008.  Deeds  executed  by  city  instead  of  by  mayor.  Deeds  and 
ronveyances  heretofore  executed  by  any  city  in  the  state  or  territory  of  Utah  in 
its  corporate  naine,  of  lands  held  in  trust  by  the  mayor,  are  hereby  validated  and 
confirmed,  and  shall  have  the  same  force  and  effect  and  operation  as  though  they 
had  been  executed  by  the  mayor.    ['90,  p.  106*. 

2009.  Public  deeds  improperly  acknowledged.  All  deeds  hereto- 
fore made  and  executed  by  the  probate  judges  of  counties  or  mayors  of  cities,  or 
by  any  city  in  its  corporate  name,  in  the  state  or  territory  of  Utah,  that  have  been 
acknowledged  before  and  certified  by  city  recorders  or  county  clerks,  shall  have 
the  same  force  and  effect,  and  the  record  thereof  shall  impart  notice  to  the  same 
extent  as  though  the  acknowledgment  had  been  made,  taken,  and  certified  as 
required  by  the  law  in  force  at  the  time  of  such  execution  and  acknowledgment. 
[C.  L.  §  2646*;  '90,  p.  106*. 

2010.  Deeds  informally  executed,  etc.,  recorded  prior  to  Jan.  1, 
1898.  All  instruments  of  writing  that  were,  previous  to  the  date  the  Bevised 
Statotes  take  effect,  copied  into  the  books  of  record  of  the  office  of  the  county 
recorders  of  the  several  counties  of  this  state,  shall,  after  that  date,  impart  to  sub- 
8eqn«it  purchase  and  incumbrance,  and  to  all  other  persons  whomsoever, 
notice  of  the  contents  of  all  such  instruments,  so  far  as  and  to  the  extent  that  the 
same  may  be  found  recorded,  copied,  or  noted  in  the  said  books  of  record,  notwith- 
Btuiding  any  defect,  omission,  or  informality  existing  in  the  execution  at  l^e  time 
of  acknowledgment,  certificate  of  acknowledgment,  recording,  or  certificate  of 
recording  the  same ;  and  all  such  instruments,  and  the  records  or  authenticated 
copies  of  the  records  thereof  shall  be  admissible  in  evidence,  notwithstanding  such 
df^ecte  or  omissions ;  but  nothing  herein  contained  shall  be  construed  to  affect 
any  right  or  title  acquired  prior  to  that  date  by  subsequent  purchasers,  grantees, 
incumbrancers,  or  assignees.    [0.  L.  §  2622;  '90,  pp.  1-2;  '92,  pp.  18-19;  '94, 


2011.  Owner  may  plat  lands.  It  shall  be  lawful  for  any  owner  or 
owners  of  any  land,  or  any  trustee  or  trustees  selected  by  such  owners,  to  lay  out 
and  plat  such  land  into  lots,  streets,  alleys,  and  public  places.    ['90,  p.  76. 

2012.  BSap.  Whenever  any  lands  are  herealter  laid  out  and  platted  as 
mentioned  in  section  two  thousand  and  eleven,  the  owner  or  owners  of  the  same, 
or  any  trustee  or  trustees  selected  by  such  owner  or  owners  ^all  cause  to  be 
made  out  an  aocurate  map  or  plat  thereof,  puticnlarly  setting  forth  and  describing : 


p.  59;  '96,  p.  344*. 


Chapter  6. 


PLATS  AND  SUBDIVISIONS. 
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1.  All  the  parcels  of  ground  so  laid  out  and  platted  by  their  boundaries, 
course,  and  extent,  and  whether  they  are  intended  for  avenues,  streets,  lanes, 
alleys,  commons,  or  other  public  uses,  tc^ether  with  such  as  may  be  reserved  for 
public  purposes. 

2.  All  lots  intended  for  sale  numbers  and  their  precise  length  axkd 
width.    ['90,  pp.  76-7. 

2013.  Id.  Approval  by  legislative  authority  of  city.  etc.  Snch 

map  or  plat  shall  be  acknowle<^ed  by  such  owner  or  owners,  or  trustee,  before 
some  ofReer  authorized  by  law  to  take  the  acknowledgment  of  conveyances  of  real 
estate,  and  certified  by  the  surveyor  making  such  plat,  and.  If  the  land  is  situated 
in  any  city  or  town,  shall  be  approved  by  the  l^^slative  authority  of  the  city  or 
town  in  which  such  land  is  situated,  or  by  some  city  or  town  officer  for  that  pui^ 
pose  designated  by  resolution  or  ordinance  of  said  legislative  authority,  and  in 
the  absence  of  such  legislative  authoiit}',  by  the  I^slative  authority  of  the  county 
in  which  the  town  is  situated;  and  if  the  land  is  situated  outside  of  any  dty  or 
town,  shall  be  approved  by  the  board  of  county  commissioners  of  the  county, 
or  by  some  county  officer  for  that  purpose  designated  by  resolution  or  ordinance 
of  said  board ;  and  when  so  acknowledged,  certified,  and  approved,  shall  be  filed 
and  recorded  in  the  office  of  the  county  recorder  of  the  county  in  which  the  said 
lands  so  platted  and  laid  out  are  situated.    [C.  L.  §  146*;  '90,  p.  77*. 

ApproTal  ueceBBBry  to  TeeoTding,  1 6Z1. 

2014.  Id.  Dedication  of  streets,  etc.  Such  maps  and  plats  when 
made,  acknowledged,  filed  and  recorded  with  the  county  recorder,  shall  be  a 
dedication  of  all  such  avenues,  streets,  lanes,  alleys,  commons,  or  other  public 
places  or  blocks,  and  sufficient  to  vest  the  fee  of  such  parcels  of  land  as  are 
therein  expressed,  named,  or  int^ded,  for  public  uses  for  the  inhabitants  of  such 
town  and  for  the  public  for  the  uses  therein  named  or  intended.    ['90,  p.  77. 

HlghmyB,  ii  1114-1134. 

2016.  Selling  lots  before  recording  map.  Penalty.  If  any  person 
shall  sell  or  offer  for  ^e  any  lot  so  platted  according  to  said  plat  within  any 
town  or  addition,  before  the  map  or  plat  thereof  is  made  out,  acknowledged,  filed, 
and  recorded  as  aforesaid,  such  person  shall  forfeit  to  the  county  in  which  such 
town  or  addition  is  located,  a  sum  not  exceeding  three  hundred  dollars,  for  every 
lot  which  he  shall  sell.  Such  a  forfeiture  shall  be  recovered  in  the  name  of  sach 
county  in  an  action  brought  by  the  prosecuting  attorney  thereof.    ['90,  p.  77. 

2016.  Vacating  plat.  Any  owner  or  owners  of  land  that  has  been  laid 
out  and  platted  as  hereinbefore  provided,  may,  upon  application  to  the  eitj- 
ooundl  of  the  city  wherein  said  land  is  situated,  or  to  the  board  of  coun^'  com- 
missioners of  any  county  wherein  sfud  land  is  contained,  have  snch  plat,  or  any 
portion  thereof,  or  any  street  or  alley  therein  contained,  vacated,  altered,  or 
changed  as  hereinafter  provided.    ['94,  p.  14. 

2017.  Id.  Petition.  If  it  is  desired  to  vacate  an  entire  plat,  and  the 
land  is  situated  in  any  incorporated  city,  an  application  in  writing  signed  by  all 
of  the  owners  of  the  land  oontoiued  in  plat,  and  by  the  owners  of  land  con- 
tiguous or  adjacent  to  any  street  or  alley  in  such  plat,  shall  be  made  to  the  city 
council  of  the  city  wherein  such  land  is  situated,  and  in  all  otho*  cases  the  appli- 
cation shall  be  made  to  the  board  of  county  commissioners  wher^n  said'  iMid  is 
contained.    ['94,  p.  14. 

2018.  Id.  Hearing.  Order.  The  city  council  or  the  board  of  county 
commissioners  shall,  at  its  next  r^ular  meeting  after  the  filing  of  such  applica- 
tion, consider  the  same,  and  if  the  said  council  or  said  board  be  satisfied  that 
neither  the.  public  nor  any  person  will  be  materially  injured  thereby,  it  shall 
order  such  plat  to  be  vacated  as  pt^yed  for  in  the  petition,  which  order  shall  be 
recorded  in  the  office  of  the  recorder  of  t^e  county  wherein  said  land  is  ^tuated. 


['94,  p. 
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2019.  Vacating  portion  of  plat.  Petition.  If  it  is  desired  to  vacate 
a  portion  only  of  any  plat  or  a  street  or  alley  therein,  application  in  writing  may 
be  made  for  that  purpose  to  the  city  council  of  the  city  wherein  said  laud  is  situ- 
ated, and  in  all  other  cases  to  the  board  of  county  commissioners  of  the  county 
Therein  said  land  is  oontfuned,  which  petition  sh^  be  signed  by  all  the  owners 
of  Umdfin  the  plat  of  which  a  portion  is  to  be  vacated,  and  by  the  owners  of  land 
oontigaous  or  adjacent  to  any  street  or  alley  in  such  plat,  to  vacate  or  alter  which 
ai^Ucation  is  made.    ['94,  p.  14. 

2020.  Id.  Hearing.  Order.  Upon  the  filing  of  such  application,  the 
city  council  or  board  of  county  commissioners,  as  the  case  may  be,  shall,  at  its 
next  regular  meeting,  proceed  to  hear  and  consider  the  same,  and  if  the  said 
counoil  or  board  be  satisfied  that  neither  the  public  nor  any  person  will  be  materi- 
^y  injured  th^by,  it  shall  order  such  portion  of  said  plat  or  such  street  or  alley 
to  be  vacated,  altered,  or  changed  as  prayed  for  in  the  petition,  which  order  shall 
be  duly  recorded  in  the  office  of  the  recorder  of  the  county  wherein  said  land  is 
sitaated.    ['94,  pp.  14-16. 


2021.  Filing  petition  stays  execution  against  occupying  claim- 
ant. Where  an  occupant  of  real  estate  has  oolor  of  title  thereto,  and  in  good 
faith  has  made  valuable  improvements  thereon,  and  is  afterwards  in  a  proper 
action  found  not  to  be  the  owner,  no  execution  shall  issue  to  put  the  pUuntiff  in 
possession  of  the  same  after  the  filing  of  a  petition  as  hereinafter  provided,  until 
the  provisions  of  this  chapter  have  been  complied  with. 

Iowa,  HcClain's  An.  C.  (1888)  3  8151.  PoHseswiy  right.  ^  19S7. 

2022.  Claimant's  petition.  Trial.  Such  petition  must  set  forth  the 
grounds  on  which  the  d^enduit  seeks  relief,  stating  as  aocuratdy  as  practicable 
the  value  of  t^e  real  estate,  exduslve  of  the  improvements  thereon  made  by  the 
claimant  or  his  grantors,  and  the  value  of  such  improvemmts.  The  issues  joined 
thereon  must  be  tried  as  in  ordinary  actions,  and  the  value  of  the  real  estate  and 
of  such  improvements  must  be  separately  ascertained  on  the  trial. 

lows,  McCl»in'«  An.  C.  ( 1888}  3  3152-3. 

2023.  Bights  of  parties.  The  plaintifE  in  the  main  action  may  thereupon 
pay  the  appraised  value  of  the  improvements,  and  ta^e  the  property,  but  should 
lie  fail  to  do  this  after  a  reasonable  time,  to  be  fixed  by  the  court,  the  defendant 
may  take  the  property  upon  paying  its  value,  exclusive  of  the  improvements.  If 
this  is  not  done  within  a  reasonable  time,  to  be  fixed  by  the  court,  the  parties  will 
be  held  to  be  temmts  in  common  of  all  the  real  estate,  including  the  improve- 
ments, each  holding  an  interest  proportionate  to  the  values  ascertained  on  the 


lowm.  McCWn'B  An.  C.  {1868)  {  3154-6. 

2024.  "Oolor  of  title"  defined.  A  purchaser  in  good  faith  at  any 
judicial  or  tax  sale  made  by  the  proper  person  or  officer,  has  color  of  title  within 
the  meaning  of  this  chapter,  whether  such  person  or  officer  has  sufficient  authority 
to  sell  or  not,  unless  such  want  of  authority  was  known  to  such  purchaser  at 
tiie  time  of  the  sale,  and  his  rights  shall  pass  to  his  assignees  or  representatives. 
Any  person  has  also  color  of  title  who  has  occupied  a  tract  of  real  estate  by  him- 
adf,  or  Yyy  th<«e  under  whom  he  claims,  for  the  term  of  five  years,  or  who  has 
thDB  oocapied  it  for  less  time,  if  he,  or  those  under  whom  he  claims  have,  at  any 
time  during  such  occupancy,  with  the  knowledge  or  consent,  e^qtrees  or  implied, 
<rf  tiie  real  owner,  made  luiy  valuable  improvements  thereon,  or  if  he  or  those 
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nndor  whom  he  daimg  have,  at  any  time  during  such  occupancy,  paid  the  ordi- 
nary county  taxes  therecm  for  any  one  year,  and  two  years  have  tA&paed  without 
a  repajonent  of  the  same  by  the  owner  thereof,  and  such  occupancy  is  continued 
up  to  the  time  at  which  the  action  is  brought  by  whidi  the  recovery  of  the  real 
estate  is  obtained ;  but  nothing  in  this  chapter  shall  be  oonstmed  to  give  tenants 
color  of  title  against  their  landlords. 
Iowa,  MeClain'8  An.  C.  (1888)  ^  3157-8. 

2025.  "  Occupying  claiznant"  defined.  When  any  person  has  settled 
upon  any  real  estate,  and  occupied  the  same  for  three  years  under  or  by  virtue 

of  any  law  or  contract  with  the  proper  officers  of  the  state  for  the  purchase  thCTeof , 
or  under  any  law  of,  or  by  virtue  of  any  purchase  from  the  United  States,  and 
shall  have  made  valuable  improvements  thereon,  and  shall  be  found  not  to  be  the 
owner  thereof,  or  not  to  have  acquired  a  right  to  purchase  the  same  from  the  state 
or  the  United  States,  such  person  shall  be  occupying  claimant  within  the  mean- 
ing of  this  chapter. 

Iowa,  Medain's  An.  C.  (1868)  i  3160. 

2026.  Waste  by  occupant.  Set-off.  In  the  cases  above  provided  for, 
if  the  occupying  claimant  has  committed  fmy  injury  to  the  real  estate  by  cutting 
timber  or  otherwise,  the  plaintiff  may  set  the  same  off  against  fuiy  clum  for 
improvements  made  by  the  claimant.  . 

Iowa,  McCOain'B  An.  C.  (1888)  I  3160. 

2027.  Execution  may  issue,  when.  The  plaintiff  is  entitled  to  an 
execution  to  put  him  in  possession  of  his  property  in  accordance  with  the  pro- 
visions of  this  chapter,  but  not  otherwise. 

Iowa,  HcClain's  An.  C.  (1888)  ^  316L 

2028.  Bights  of  occupant  of  lands  granted  to  the  state.  Any  per- 
son having  improvements  on  any  real  estate  granted  to  the  state  in  aid  of  any  work 
of  internal  improvement  whose  title  thereto  is  questioned  by  another,  may  remove 
such  improvements  without  injury  otherwise  to  such  real  estate,  at  any  time 
b^ore  he  is  evicted  therefrom,  or  he  may  claim  and  have  the  benefit  of  this 
chapter  by  proceeding  as  herein  directed. 

Iowa,  McClun'B  An.  C.  (1888)  i  3162. 


2029.  Births.  Who  must  keep  register.  All  physicians  and  pro- 
fessional midwives  must  keep  a  raster  of  the  time  of  each  birth  at  which  ^ey 
assist  professionally,  the  sex,  race,  and  color  of  t^e  child,  and  the  names  and 

residence  of  the  parents. 

Cal.  Pol.  C.  §  3075.   Mont  Pol.  C.  g  2871. 

2030.  Id.  Parents  to  report,  when.  If  at  any  birth  no  physician  or 
midwife  attends,  the  parents  must  make  the  report. 

CU.P0I.  C.23078.   Hont  Pol.  C.  2  2874. 

2031.  Deaths.  Who  must  keep  register.  Physicians  who  attend 
deceased  persons  in  their  last  sickness,  clergymen  who  officiate  at  funerals, 
justices  of  the  peace  who  hold  inquests,  and  sextons  and  undertakers  who  burj- 
deceased  persons,  must  each  keep  a  r^stry  of  the  name,  age,  residence,  and  time 
of  death  of  such  person. 

Gal.  Pol.  a  }  3076.   Mont.  PoL  C.  2  8872. 
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2032.  Quarterly  reports.  All  persons  registermg.  births  or  deaths 
moBt  file  quarterly  with  the  county  clerk  a  certified  copy  of  their  re^ster,  and  all 
snch  certificatea  must  specify,  as  nearly  as  may  be  ascertained,  the  name  in  full, 
occupation,  age,  term  of  residence  in  the  city  or  county,  birthplace,  condition, 
whether  single  or  married,  widow  or  widower,  sex,  race,  color,  last  place  of  resi- 
dence, and  cause  of  death  of  all  decedents ;  provided,  that  in  in90rporated  cities 
or  towns  where  it  is  provided  by  ordinance  that  births  and  deaths  shall  be 
reported  to  the  local  board  of  health,  it  shall  not  be  necessary  for  physicians, 
midwives,  and  porente,  to  make  reports  of  births  or  deaths  to  the  county  clerk, 
but  they  shall  make  the  stune  to  the  local  board  of  health,  and  it  sliall  be  the 
daty  of  the  local  board  of  health  to  make  a  monthly  report  of  sucii  births  and 
deaths  to  the  county  clerk. 

C»l.  Pol.  C.  3  30T7».    Mont.  Pol.  C.  §  2873*. 

aerk  to  keep  registeTB,  g  602.   Power  of  ddes,  g206,  sub.  67. 

2033.  County  clerk  to  keep  register.  The  county  clerk  must  keep 
separate  rasters,  to  be  known  as  the  "  register  of  tdrths  "  and  the  "  register  of 
deaths,  *  *  in  which  the  births  and  deaths  certified  to  him  must  be  numbered  in 
the  order  in  which  they  are  reported  to  him.  There  must  be  stated  in  each  regis- 
ter, in  separate  columns,  properly  headed,  the  various  facts  contained  in  the 
catificates,  and  the  name  and  ofHeial  or  clerical  position  of  the  person  making 
the  report.  The  county  clerk  must  carefully  examine  each  report,  and  raster  the 
same  birth  or  death  but  once,  although  it  may  be  reported  by  different  persons. 

CU.  FoL  a  {  3079.   Mont.  Pol.  C.  |  2875. 

2034.  Providing  registers  for  distribution.  The  board  of  county 
commissioners  of  each  county  must  provide  the  county  clerk  with  a  sufficient 
number  of  such  roisters  for  distribution  to  the  persons  in  the  county  who  are 
required  to  keep  the  same  and  make  reports  provided  fbr  in  this  title.  The  regis- 
ters for  distribution  may  be  printed  so  that  the  record  of  births  and  deaths  may 
be  kept  in  one  book. 

Cal.  Pol.  C.  i  3083^. 

2035.  Burial  permits.  Oertiflcate  of  death.  Whenever^  by  existing 
law,  or  by  ordinance  of  any  incorporated  city,  or  by  ordinance  or  resolution  of 
tiie  board  of  county  commissioners  of  any  county,  a  permit  is  required  from  a 
board  of  health,  health  officer,  or  other  officer  or  person,  before  deposit  or  burial 
in  any  cemetery  of  any  human  body,  such  permit  shall  not  be  granted  without 
the  production  fuid  filing  with  such  board  of  health,  health  officer,  or  other 
aothorized  officer  or  person,  a  certificate  signed  by  a  physician,  or  a  fxironer,  or 
two  reputable  citizens,  setting  forth,  as  nearly  as  possible,  the  name,  age,  color, 
sex,  place  of  birth,  oocapation,  date,  locality,  and  the  cause  of  death  of  t^e 
deoefued.  And  no  certificate  shall  be  received,  upon  which  to  grant  such  permit, 
unless  fidgned  by  a  physician,  coroner,  or  two  reputable  citizens,  registered  as  such 
onder  his  or  llieir  proper  signature  at  the  office  of  such  board  of  heidth,  health 
officer,  or  other  authorized  officer  or  person. 

Cal.  Pol.  C.  §  3064. 

303S.  Penalties.  Any  person  on  whom  a  duty  is  imposed  by  this  title 
who  fails,  n^lects,  or  refuses  to  perform  the  same  as  herein  required,  is  liable  to 
a  penalty  of  not  more  than  fifty  dollars,  to  be  recovered  by  the  county  attorney 
of  the  proper  county  for  the  use  of  the  general  fond  of  snch  county. 
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2037.  Sh&ll  not  discharge  other  debtors.  A  joint  debtor  upon  con- 
tract or  a  judgment  founded  upon  contract,  may  be  released  from  liability  by  his 
creditor,  and  such  release  shall  not  dischai^  the  otlier  debtors  beyond  the  just 
proportion  of  the  debt  for  which  the  released  debtor  was  liable  or  which  he  baa 
paid.    ['96,  p..  121*. 

KanflBBa.S.  (18ae){110S*.  Minn.  (18B4)  } 5167.*  N8T.S4931. 

2038.  Release  of  principal  discharges  surety.  The  preceding  sec- 
tion shall  not  so  apply  as  to  permit  a  principal  to  be  relesfied  without  the  dischoige 
of  hie  surety.    ['96,  p.  121*. 


2039.  Rewards  for  killing.  The  boards  of  county  commissioners  of 
the  re^>ective  counties  of  the  state,  shall  be  empowered  whenever  in  their  judg- 
ment t^e  best  interest  of  the  county  demand,  to  provide  by  ordinance  for  tiie 
payment  of  rewards  for  the  destruction  of  c^iain  wild  animals  and  birds  witiiin 
tlieir  respective  counties,  as  follows : 

Not  more  than  ten  dollars  each  on  mountain  lions  and  bears;  not  more  tiian 
one  dollar  each  on  lynx,  grey  wolves,  wildcats,  coyotes,  foxes,  and  minks ;  not 
more  than  ten  cents  each  on  muskrats ;  not  more  than  five  cents  each  on  jack 
rabbits,  prairie  dogs,  and  ground  squirrels;  not  more  than  five  cents  each  <mi 
gophers;  not  more  than  twenty-five  cents  each  on  pelicans,  blue  cruiee,  fiah- 
hawks,  loons,  squawks,  and  fishducks ;  not  more  than  three  cents  each  on  Fng^i«h 
sparrows;  and  five  cents  per  dozen  on  the  eggs  of  English  ^mutowb.    ['97,  pw  30. 

2040.  Id.  Proceedings  to  obtain  reward.  The  person  or  persons 
who  shall  hereafter  Mil  any  m  the  above  named  wild  animals  or  birds,  in  order 
to  receive  the  reward  mentioned  in  the  next  preceding  section  shall  produce  tiie 
skin,  or  head,  or  scalp  with  ears  attached,  as  required  by  the  county  comnm>- 
sioners  of  the  county  offering  such  reward,  of  such  lynx,  grey  wolf,  wildcat, 
coyote,  fox,  mink,  mountain  lion,  bear,  or  rabbit;  or  the  head  of  such  English 
sparrow,  pelican,  blue  crane,  fishhawk,  loon,  squawk,  and  fishduck;  or  the  tail 
of  any  other  animal  mentioned  in  the  nest  preceding  section,  before  the  county 
clerk  in  and  for  the  county  aforesaid ;  and  it  shall  be  tiie  duty  of  such  county  clerk 
to  diligently  examine  such  person  or  persons,  and  such  other  witness  as  said 
derk  may  deem  proper,  on  oath  or  affirmation,  touching  the  time  when  and  place 
where  such  animal  or  bird  was  so  killed  and  the  circumstances  thereof.  If,  upon 
such  examination,  the  county  clerk  shall  be  satisfied  that  such  animal  or  binl 
was  killed  by  the  person  or  persons  producing  the  skin  or  head  or  tail  of  such 
animals  or  birds  as  mentioned  in  section  two  thousand  and  thirty-nine,  within 
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the  limits  of  the  ooonty  for  which  said  county  derk  i»  qualified  to  act,  he  shall 
immediatelj  cause  such  skin  to  be  punched  in  the  center  of  the  neck  thereof  with 
the  letters  B.  P.,  said  letters  to  be  not  less  than  one  inch  in  length  and  of 
{voportionato  width,  or  the  head  or  tail  of  such  animal  or  bird  to  be  burned,  and 
ghiJl  issue  a  warrant  on  the  treasurer  of  said  county  for  the  reward  offered,  in 
accordance  with  the  provisions  of  this  chapter,  to  the  person  or  persons  producing 
such  skin,  tail,  or  head;  provided^  that  no  payments  shall  be  made  where  the 
reward  for  such  skins,  heads,  or  tails  would  be  less  thw  one  doUar;  provided 
furUiar,  that  tite  county  oommismoners  shall  be  empowered,  when  they  deem 
proper,  to  appoint  deputies  in  such  precincts  as  are  situated  ten  miles  or  more 
from  the  respective  county  seats  with  authority  to  carry  out  the  provisions  of  this 
chapter  by  giving  an  order  on  the  county  clerk  for  the  amount  of  said  reward ; 
said  deputies  shall  give  a  bond  in  the  penal  sum  of  two  hundred  dollars  for  the 
faithful  performance  of  their  duties.  They  shall  be  governed  by  such  rules  and 
regulations  as  are  provided  by  ordinance  by  the  county  commissioners  and  shall 
be  sabgect  to  removal  at  any  time.    ['97,  pp.  30-1. 

2041.  Record  and  report.  The  county  clerk  of  each  county  shall  keep 
on  file  an  itemized  receipted  stotoment,  showing  the  quantity  and  kinds  of  hides, 
beads,  or  tails,  the  district  in  which  they  were  killed,  and  the  amount  of  the  rewanl 
paid  therefor,  signed  by  the  party  receiving  the  reward,  and  shall  make  a  full 
r^rt  of  the  same  to  the  board  ca  county  commissionerB  at  its  quarterly  sesstons. 
['96,  p.  333. 

2042.  State  liable  for  one^balf  of  rewards  pi^d.  The  oounty  clerk 
of  each  county  ehaU  keep  a  ti>ue  account  of  the  mon^  paid  out  under  this  chap- 
ter, and  the  number  of  species  of  animals,  or  English  sparrows,  and  other  birds 
for  which  bounties  have  been  paid,  and  whenever  the  amount  so  paid  reaches  the 
sum  of  fifty  dollars  or  more,  the  clerk  shall  present  said  account  sworn  to  by  him 
as  being  true  and  correct,  to  the  state  auditor,  who  shall  draw  his  warrant  upon 
the  state  treasurer  for  one-half  of  said  amount,  which  shall  be  paid  by  said  treas- 
arer  out  of  any  money  not  otherwise  appropriated,  and  forwarded  by  him  to  the 
treasurer  of  said  county.    ['96,  p.  333. 


2043.  Utah  ^Ik  commis^on.  The  Utah  oilk  commission  shall  consist 
of  five  members, 'to  be  appointed  by  the  governor,  not  more  than  three  of  whom 
shall  be  of  the  same  political  party.  The  members  thereof  h^eafter  appointed  shall 
serve  without  compensation,  and  shall  hold  office  for  five  years  from  the  dates  of 
their  respective  appointments  and  until  their  successors  are  duly  appointed  and 
qualified.  Each  member  of  said  commission  shall  give  a  bond,  running  to 
Uie  state,  with  sureties  to  be  approved  by  the  secretary  of  state,  in  the  sum  of 
one  thousand  dollars,  conditioned  for  the  foithful  performance  of  the  dutiffi  of  the 
office.    ['96,  p.  314. 

2044.  Duties  of.  It  shall  be  the  duty  of  said  commission  to  examine, 
personally  or  by  duly  appointed  representative,  all  cocoons  for  which  a  bounty  is 
claimed,  and  after  such  examination  to  render  to  the  secretary  of  state  a  state- 
mexit  under  oath  setting  forth  the  quantity,  grade,  and  quality  of  the  cocoons 
upon  which  a  bounty  ^all  be  claimed,  with  the  name  of  the  person  entitled 
thereto;  to  cause  to  be  published  in  book  or  pamphlet  form,  for  free  distribution 
to  the  people  of  the  state,  explicit  instructions  in  all  practi(»l  branches  of  smcui- 
tore;  to  provide  instruction  in  reeling  in  each  county  wherein  one  hundred  pounds 
of  coeooiDS  shall  have  been  raised;  to  provide  reliable  eg^;  to  provide  the  best 
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poasible  market  for  oocoons  and  reded  mlk  until  such  time  as  these  products 
shall  be  consumed  by  manufacturers  in  this  state ;  and  in  every  way  to  encourage 

those  engaged  in  this  industry.  It  shall  also  be  the  duty  of  this  commission  to 
compile  and  preserve  a  reliable  record  of  the  progress  of  silk  culture  in  this  state; 
and  to  make  an  annual  report  to  the  secretary  of  stato.  The  said  commission  is 
authorized  to  use  such  part  of  the  appropriation  provided  for  in  this  chapter,  not 
to  exceed  the  sum  of  one  thousand  dollars  in  any  one  year,  for  the  purposes  men- 
tioned in  this  section.     ['96,  p.  314. 

2045.  Bounty  on  cocoons.  Until  April  fourth,  nineteen  hundred  and 
six,  there  shall  be  paid  out  of  the  state  treasury  to  any  person  engaged  in  the 
production  of  the  cocoons  of  the  silk  worm  in  this  state  a  bounty, of  twenty-five 
cents  on  each  pound  of  cocoons  produced  in  this  state  under  the  conditions  of 
this  chapter.    ['96,  p.  313. 

2046.  Id.  No  bounty  shall  be  paid  for  cocoons  not  produced  by  worms 
fed  entirely  upon  the  leaves  of  the  mulberry  tree,  nor  shall  more  than  two  thou- 
sand dollfUTS  be  used  in  any  one  year  for  the  payment  of  bounties  under  the 
provisions  of  this  chapter.    ['96,  p.  313. 

2047.  Claims  for  bounty.  All  claimants  shall  file  verified  statements 
with  the  commission,  in  compliance  with  such  regulations  as  the  commission  may 
prescribe  from  time  to  time,  setting  forth  the  weight  and  quality  of  the  cocoons 
on  which  the  bounty  is  claimed,  the  place  and  county  where,  and  the  conditions 
under  which,  they  were  produced,  the  specie^,  the  e^fs  produced,  and  such  other 
information  as  the  commission  may  require.    ['96,  pp.  313-14. 

2048.  Id.  Verification.  The  secretary  of  state  may,  at  any  time  in  his 
discretion,  require  the  statements  of  claimants  for  bounty  under  the  provisions 
of  this  chapter  to  be  supported  by  the  affidavits  of  other  persons  having  knowl- 
edge of  the  facts.    ['96,  p.  315. 

2049.  Three  thousand  dollars  per  year  available.  The  sum  of 
three  thousand  dollars  per  year,  out  of  any  money  now  in,  or  which  may  here- 
after come  into,  the  state  treasury,  not  otherwise  appropriated,  or  so  much  thereof 
as  may  be  necessary  to  carry  out  the  provisions  of  this  chapter,  is  hereby  appro- 
priated for  the  purposes  thereof.  Upon  receipt  of  the  said  verified  statement  of 
the  commission  approved  by  the  secretary  of  state,  it  shall  be  the  duty  of  the 
auditor  to  draw  his  warrmit  upon  the  treasurer  in  favor  of  the  person  entitled  to 
a  bounty  under  the  provisions  of  this  diapter  tar  the  amount  approved  by  sud 
secretary.    ['96,  p.  315. 


2060.  Amounts.  The  annual  salaries  of  the  following  state  officers  are 
hereby  fixed  as  follows:  fish  and  game  warden,  five  hundred  dollars;  clerk  of  the 
supreme  court  and  ex  officio  librarian  and  statistician,  twenty-one  hundred  dol- 
lars; rep(Hrter  of  decisions  of  supreme  court,  eight  hundred  dollars;  actjntant 
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geno^,  five  hundred  dollars ;  coal  mine  inspector,  one  thousand  dollars ;  each 
member  of  the  state  board  of  equalization,  four  hundred  dollars,  and  the  sec- 
retary of  siud  board  two  hundred  doUars  addition^;  bank  ezaminw,  twelve 
hundred  doUars.    ['96,  p.  364*. 

SfttarieB  of  state  execative  officers,  Con.  art.  7,  dan  for  the  year  1895  is  entitled  to  such  a  propor- 

ne.  20.   Salaries  of  supreme  and  district  jodges,  tion  of  the  saUiy  as  the  time  of  servioe  of  each 

Con.  art.  8,  sec.  20.   State  t^cen  to  be  p^d  fixed  bean  to  the  entiie  year.   State,  ex  lel.  Bache,  r. 

adaries.  Con.  art.  7,  see.  90;  art.  21,  sec  1.  Bfeharis,  —  U.  — ;     F.  632. 

Each  occupant  of  the  office  of  territorial  stattsti- 

2061.  Mileage  of  judge.  District  judges  shall  reoelTe  mileage  at  the 
rate  of  eight  cents  per  mile  for  each  mile  actually  and  necessarily  traveled  in 
the  performance  of  their  official  duties.    ['96,  p.  364. 

2062.  Elzpenses  of  state  officers.  All  state  officers,  except  those 
otherwise  spedflceJly  provided  for,  shall  receive,  in  addition  to  their  salaries, 
thdr  actual  and  necessary  expenses  while  traveling  in  the  performance  of  their 
official  duties.    '['96,  p.  369. 

2053.  Salary  and  mileage  paid  quarterly.  The  salaries  of  state 
officers  shall  be  paid  quarterly,  and  the  state  auditor  shall  draw  his  warrant 
on  tiie  state  treasurer  at  the  end  of  each  quarter  for  the  amount  of  salary  and 
mileage  then  due  from  the  state  to  each  of  l^e  state  officers.    ['96,  p.  364*. 

MiBMniBiMi  A»D  BHPLOYBBS  OF  LBGXSLATDBB. 

2054.  Oompensation  of  members  of  legislature.  The  compensation 
of  members  of  the  legislature  of  tiie  state  of  Utah  shall  be  four  dollars  per  day 
daring  each  session,  and  ten  cents  per  mile  for  the  distance  necessarily  traveled 
going  to  and  returning  from  tiiie  place  <^  meeting  on  the  most  usual  route.  ['97, 
p.  18. 

Compensation  of  members  of  legislature,  Con.  art.  6,  sec  9. 

2056.  Oompensation  of  officers  and  employees  of  legislature. 

The  compensation  of  officers  and  employees  of  the  legislature  of  the  state  of  Utah 
shall  be  four  dollars  per  day,  each,  and  such  officers  and  employees  shall  consist 
of  a  secretary  of  the  senate  and  a  chief  clerk  of  the  house,  a  minute  clerk  of  the 
senate  and  a  minute  clerk  of  the  house,  a  docket  clerk  of  the  senate  and  a  docket 
derk  of  the  house,  an  engrossing  and  enrolling  clerk  of  the  senate  and  an  engrossing 
and  enrolling  derk  of  t^e  house,  committee  clerks  of  the  senate  and  committee 
derkB  of  the  house,  a  sergeant-at^arms  of  the  senate  and  a  sergeant-at-arms  of  the 
house,  a  meeseoiger  of  the  senate  and  two  messengers  of  the  bouse,  a  watchman 
of  the  senate  and  a  watchman  of  the  house,  a  doorkeeper  of  the  senate  and  a 
doorkeeper  of  the  house,  a  chaplain  of  the  senate  and  a  chaplain  of  the  house, 
and  such  other  assistants  as  may  be  found  necessary.    ['97,  pp.  18-19. 
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2056.   Olaesiflcation  of  oountieB.  For  the  purooee  of  regulating  the       ^  ^ 
compensation  and  salaries  of  all  county  officers  not  otherwise  provided  for, 
the  counties  of  this  state  are  -dassified  according  to  assessed  venation  of  the  > 
several  counties,  as  follows: 

First  class,  all  counties  having  an  assessed  vidaation  of  twenty  millions  of 
dollars  or  over.  « 

Second  class,  all  counties  having  an  assessed  valuation  Of  more  than  fifteen  y 
millions  of  dollars  and  less  than  twenty  millions  of  dollars.  .      '  ^ 

Third  class,  aHl  counties  having  an  assessed  valuation  of  more  than  ten  mill- 
ions of  doUun  and  leas  than  fifteen  milli<His  of  dollars. 
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Fourth  claoB,  all  counties  having  an  asseeaed  valuation  of  more  than  eight 
and  less  than       millions  of  dollars. 

Fifth  class,  all  counties  having  an  assessed  valuation  of  more  than  seven  and 
less  than  eight  millions  of  dollars. 

Sixth  clasB,  all  counties  having  an  asaeaeed  valuation  of  more  than  six  and 
lesB  than  seven  millions  of  dollars. 

Seventh  class,  all  counties  having  an  assessed  valuation  of  more  than  five 
and  less  than  six  millions  of  dollars. 

Eighth  class,  all  counties  having  aax  assessed  valuation  of  more  than  four  and 
less  than  five  millions  of  dollars. 

Nintii  class,  all  comities  having  an  assessed  valuation  of  more  thui  tiiree 
and  less  than  four  millions  of  dollars. 

Tenth  class,  all  counties  having  an  assessed  valuation  of  more  than  two  and 
less  than  three  millions  of  dollai^. 

Eleventh  class,  all  counties  having  an  assessed  valuation  of  more  than  one 
million  three  hundred  thousand  and  less  than  two  millions  of  dollars. 

Twelfth  class,  all  counties  having  an  assessed  valuation  of  more  than  one 
million  and  less  than  one  million  three  hundred  thousand  dollars. 

Thirteenth  class,  all  counties  having  fui  assessed  valuation  of  more  than  six 
hundred  thousand  and  less  than  one  million  dollars. 

Fourteenth  class,  all  counties  having  sax  assessed  valuation  of  more  than 
three  hundred  thousand  and  less  than  six  hundred  thousand  dollars. 

Fifteenth  class,  all  counties  having  an  assessed  valuation  of  less  than  three 
hundred  thousand  dollars.    ['96,  pp.  365-6. 

2057.  Bfazimum  salariee.  The  salaries  of  the  officers  of  all  counties 
in  the  state  shall  be  fixed  by  the  respective  boards  of  county  commissioners  at 
not  to  exceed  the  following  maximum  amounts: 
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['96,  p.  366*. 

Where  county  court  fixed  the  treasurer's  salary 
for  handling  school  ftinds  during  his  term  at  $S00 
per  annum,  the  court  could  not,  after  his  term 
expired,  reduce  the  amount.  Toronto  v.  Salt  Lake 
Co.,  10  U.  410;  37  P.  587.  The  fees  and  allowances 
to  t^e  probate  Judge  for  work  done  by  him  having 
been  fixed  by  uw,  the  connty  court  ma  no  author- 


ity to  award  him  an  additdonat  salary  m  mperiB- 
tendent  of  county  affhirs.  Barteh  v.  Cutler,  6  U. 
409;  24  P.  526.  For  diHCQision  of  dictum  in  tUs 
case  concerning  mileage  of  memben  at  eoanty 
court  serving  as  oommitt«e-men,  see  ChiMaphenon 
V.  Stanton,  13  U.  86;  44  P.  648. 
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2058.  "When  fixed.  The  board  of  county  commissioners  of  each  county 
shall,  biennially,  at  a  meeting  held  at  least  three  months  prior  to  the  election  for 
comity  officers,  fix  and  determine  the  salaries  of  county  officers,  for  whom  maxi- 
mum salaries  are  fixed,  for  the  two  years  next  succeeding;  provided,  that  the 
salaries  of  such  officera  shall  not  be  affected  for  the  term  for  which  they  were 
elected  and  shall  have  qualified ;  provided  further,  that  the  Balary  of  tAie  counfy 
superintendent  of  schools  be  fixed  at  least  three  months  prior  to  his  election. 
['96,  pp.  366-7*. 
County  officers  to  be  paid  fixed  salaries.  Con.  art.  21,  aec  1. 

2069.  Oompensation  of  county  oommisBioners.  The  members  of 
the  board  of  county  oommiBSioners  sh^i  not  receive  any  compensation  in  addition 
to  that  provided  in  section  two  thousand  and  fifty-seven  for  any  special  or  com- 
mittee work,  but  each  member  shall  be  paid  the  amount  qI  Ms  actual  traveling 
expenses  in  attending  the  r^^nlar  and  special  sessions  of  the  b(Hu^,  and  in  ^e 
discharge  of  necessary  committee  work,  not  to  exceed  three  hundred  dollars  each, 
annually ;  provided,  that  an  itemized  statem^t  shall  be  made,  showing  in  detail 
the  expenses  incurred,  and  shall  be  subscribed  and  sworn  to  by  the  member 
claiming  such  expenses.    ['96,  p.  367. 

A  provision  of  law  granting  mileage  to  select-  not  entitle  them  to  mileage  while  attending  to  the 
men  at  the  rate  of  twen^  cents  per  mile  in  going  bosineas  of  the  court  or  discharging  duties  as  coin- 
only,  fW>m  their  resideiwes  to  the  court  house  at  mltteemen.  CliTfstophexson  t.  Stimton,  13  C  86; 
e«ch  Bession  of  the  court  attended       th«m.  does  44  P.  648. 

2060.  New  counties.  Reduction  of  class.  Counties  created  and 
organized  after  the  adoption  of  this  chapt^must  immediately  come  nnder  and  be 
governed  by  its  provisions  so  far  as  ^^.;eame  are  applicable  thereto.  When  the 
assessed  valuation  of  any  existing  .^^^ty  has  been  reduced  below  the  class  and 
rank  first  assumed  hereunder,  it^^e  duty  of  the  board  of  county  oommis- 
Bioners of  such  county  to  detdgnate  the  class  to  which  such  county  has  been 
reduced,  and  such  county  is  thereafter  in  such  class,  but  the  salary  of  coimty 
officers  is  in  no  way  affected  for  the  term  for  which  they  were  elected  aud  shall 
have  qualified.  The  board  of  county  commissioners  in  a  newly  created  county 
shall  at  its  first  meeting  i^ter  the  organization  of  such  county,  for  the  purpose  of 
fixing  salaries  and  compensation  of  county  officers,  determine  to  which  class  the 
county'  belongs  and  fix  the  salaries  for  the  first  term  of  tiie  officers  accordingly. 
['96,  p.  367. 

2061.  Paid  monthly.   Funds  available.   The  salaries  of  county  offi-hl^^^^^^^itit^ 


and  their  deputies  and  assistants  shall  be  borne  by  the  state  and  paid  to  the 
county  as  provided  by  law.  The  salary  of  county  superintendent  of  schools  shall 
be  paid  out  of  tiie  county  school  fund.    ['96,  pp.  367-8*. 

CommiflBioileis  may  estebUsh  uImt  Aind,  9  •'>11.  mb.  6. 

2062.  No  other  cOnapensation.  Deputies.  The  salaries  herein  pro- 
vided for  county  officers  diall  be  full  compensation  for  all  services  of  every  kihd 
and  description  rendered  by  the  officers  named  herein ;  and  where  deputies  or 
assistants  have  been  allowed  to  any  officer  as  provided  by  law,  the  salary  of  any 
such  deputy  or  asststant  shall  not  exceed  two-thirds  of  the  amount  fixed  for  the 
salary  M  the  prindpid,  and  shall  be  fixed  the  board  of  county  commissionerR 
and  tiie  same  shall  be  a  county  charge.    ['96,  p.  368*. 

Salaries  to  be  in  fall  compensation,  Con.  art.  21,  sec.  2. 

2063.  When  offices  combined.  Whenever  the  board  of  county  com- 
missioners shall  elect  to  combine  the  duties  of  any  two  or  more  county  officers, 
the  salary  ol  the  person  dischai^ng  the  duties  of  both  or  all  of  said  offices  shall 
be  fixed  at  a  snm  not  exceeding  the  highest  salai^  paid  to  either  or  any  of  said 
officera  whose  offices  afte  so  combined,  in  addition  to  an  amount  not  exceeding 
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one-half  of  the  salary  fixed  for  the  other  officer  when  only  two  offices  are  com- 
bined, or  when  more  than  two  such  office  are  combined,  in  addition  to  such 
highest  salary,  one-third  of  the  combined  salaries  of  such  other  officers.  If  the 
office  of  assessor,  treasurer,  or  county  attorney  shall  be  combined  with  any 
other  office,  the  state  shall  pay  an  equitable  proportion  of  the  whole  salary,  which 
proportion  ^all  be  fixed  by  the  state  board  of  examiners,  and  shall  in  no  case  be 
less  than  one-tiiird  of  the  amount  of  the  salary  fixed  for  such  office  of  assessor, 
treasurer,  or  county  attorn^  prior  to  ihe  same  being  comUned  with  another 
office.    ['96,  p.  368*. 

(Jonaolldation  of  offices,  3 


TTTLiE  61. 

STATE  INSTITUTIONa 


CHAPTER  1. 

GENERAL  PROVISIONS. 

2064.  Governing  boards.  How  appointed.  Members  of  the  gov- 
erning board  of  each  state  institution  shall  be  appointed  by  the  governor,  with 
the  advice  and  consent  of  the  senate,  except  as  in  this  title  otherwise  provided. 
['96,  pp.  101,  262,  273,  361. 

General  appointive  power  of  governor,  Con.  art.  7,  sees.  9,  10.  340S-^i406. 

2066.  Id.  Vacancies.  A  vacancy  in  a  governing  board  may  occur  by 
the  expiration  of  a  term,  by  death,  by  lawful  removal  from  office,  by  the  per- 
manent departure  of  a  member  thereof  from  the  state,  by  his  incapacity  to  act, 
or  by  his  resignation.  Such  vacajicy,  oth&r  than  by  the  expiration  of  a  term^ 
«  shall  be  filled  by  ^e  governor  for  the  remadnder  of  the  tmn,  with  the  advice  and 
consent  of  the  senate  if  in  session.  If  the  senate  is  not  in  srasion,  the  appoint* 
ment  shall  be  made  and  shall  continue  until  the  next  r^ular  session  of  the 
senate.  Each  member  of  the  board  shall  hold  until  his  successor  shall  be 
appointed  and  shall  have  qualified.    ['96,  pp.  101*,  252*,  273*,  361*. 

2066.  Officers  must  not  be  interested  in  contract.  No  member  of 
the  govwning  boajrd  of  a  state  institution,  nor  offidal  or  employee  of  such  insti- 
tution, shall  be  pecuniarily  interested,  directly  or  indirectly,  in  any  oontract, 
business,  or  transaction  entered  into  by  or  on  behalf  of  the  inatitntion.    [G.  L. 

§  665;  '96,  pp.  101*,  258*,  273*. 

2067.  Supplies.  Yearly  contract.  All  general  supplies  for  every  state 
institution  shall  be  contracted  for  by  the  year,  eac<%pt  in  cases  where  contracts 
for  certain  supplies  cannot  be  advantageously  made.  Notice  shall  be  given  and 
contracts  let  in  the  manner  provide  in  the  two  suooeeding  sections.    ['96,  p.  261*. 

Use  of  adulterated  butter  or  cheese  forUdden  in  state  penal  uid  charitable  institations,  {  74S. 

2068.  Building  find  repairs  by  contract.  Advertisement.  When- 
ever the  needs  of  a  state  institution  demand  a  building  to  be  repaired  or  erected, 
or  any  work  amounting  to  more  than  two  hundred  dollars  to  be  done,  the  gov- 
erning board  of  such  institution  shall  advertise  for  at  least  ten  days,  in  some 
newsi>aper  published  in  this  state  and  having  a  general  circulation  herein,  for 
sealed  proposals  for  repairing  or  erecting  such  building,  #  perfoi*ming  such  yroAt 
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in  accordance  with  plans  and  Rpeeifications  to  be  had  at  the  office  of  the  board. 
['96,  p.  103*. 

2069.  Proposals  in  writing.  Openins.  Award.  The  advertise- 
ment muBt  state  llie  place  where  and  the  day  and  hour  when  the  proposals  will 
be  opened,  and  must  reserve  the  right  of  the  board  to  reject  any  or  all  proposals, 
and  shall  require  a  certified  check  for  not  less  than  five  per  cent  of  the  amount  of 
the  bid  to  accompany  the  same.  At  the  time  and  place  specified  in  such  notice  the 
board  shall  publicly  open  and  read  all  proposals  received,  shall  award  the  con- 
tract to  the  lowest  responsible  bidder,  and  shall  require  of  such  bidder  a  bond  in 
one-hidf  the  amount  of  his  bid,  conditioned  that  he  will  properly  perform  the 
contract.  In  case  none  of  the  proposals  be  satisfactory,  all  must  be  rejected; 
and  the  board  shall  advertise  anew  in  the  same  manner  as  before  ontil  a  satisfac- 
tory proposal  be  submitted.    ['96,  pp,  103-4*. 

2070.  Appropriation,  when  available.  The  proper  pro  rata  of  the 
biennial  appropriation  of  a  state  institution  may  be  drawn  quarterly  in  advance 
from  the  state  treasurer  on  a  warrant  of  the  state  auditor.  Warrants  must  be 
drawn  by  the  state  auditor  in  favor  of  the  treasurer  of  the  governing  board  of  the  / 
institution,  or  in  case  of  the  state  prison,  in  favor  of  the  warden  thereof.  To 
obtain  such  warrants,  the  treasure  of  the  board  or  the  warden  must  present  to  the 
state  auditor  written  authorization  from  the  board.    ['96,  pp.  103*,  276*. 

2071 .  Boards  to  make  biennial  report.  The  governing  board  of  each 
state  institution  shall  make  biennially  to  the  governor,  on  the  first  day  of  January 
preceding  each  regular  session  of  the  l^islature,  a  detailed  report  showing:  a 
statement  of  its  important  offidtU  acts,  the  growth  and  condition  of  the  institu- 
tion, the  report  of  the  chief  executive  officer  thereof,  a  list  of  officials  and  their 
saluies,  and  an  estimate  of  the  cash  value  of  the  reai  and  personal  property  of 
the  institution  or  of  the  state  in  connection  therewith,  together  with  an  inventory 
of  the  same.    ['96,  pp.  103,  261*,  276,  391. 

2072.  Id.  Receipts  and  expenditures.  At  such  time  also  each 
governing  board  shall  furnish  to  the  governor  and  to  the  state  auditor  detailed 
accounts  of  its  receipts  and  expenditures  during  the  preceding  two  years,  ending 
December  thirty-first,  as  well  as  an  itemized  estimate  of  the  income  and  require- 
ments of  the  institution  for  the  coming  biennial  period.  Such  accounts  and 
estimates  must  be  countermgned  by  the  chief  executive  officer  of  the  institution, 
sad  by  the  secretary  or  clerk  of  the  same,  if  there  is  one.  If  such  officer  or 
secretary  shall  fail  to  so  countersign,  he  shall  be  liable  to  a  fine  of  one  hundved 
dollars.    ['92,  p.  101;  '96,  pp.  103,  261,  276,  391. 


Ohaptbb  2. 

AGRICULTURAL  COLLEGE. 

2073.  Where  located.  The  Agricultnnd  College  of  Utah  shall  continue 
as  now  eetablished  and  located  at  Ix^n  in  the  county  of  Cache. 

Put  of  pablio  Mhool  mtem.  Con.  art.  10,  sec.  2.  10,  aec.  4.  Land  grant,  Enabling  Act,  sec.  8.  Per* 
Location  oonflrmed,  rights  perpetuated,  Con.  art.     petual  fund,  Con.  art.  10,  sees.  3,  5,  7;  art.  '20,  sec.  1. 

2074.  Object.  The  leading  object  of  the  collie  shall  be  to  teach  branchee 
of  learning  related  to  agriculture  and  the  mechanical  arts,  and  such  other  scien- 
tific and  classical  studies  as  may  promote  the  liberal  and  practical  education  of 
the  indnstriiJ  dassee  in  the  several  pursmts  and  profesuoas  of  life.  [C.  L.  §  1859. 

2076.  Board  of  trusteeB.  The  government  and  control  of  the  coll^ 
shall  be  vested  in  a  boiu^  of  seven  trustees.  Four  members  of  the  board  sh^l 
be  appmnted  to  serve  f9t  two  years,  and  three  members  for  four  years,  as  may  be 
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designated  by  the  governor  at  the  time  of  their  appointments ;  such  appointm^tB 
to  l»  made  at  the  expiration  of  the  respective  terms  of  the  present  members ; 
th«*ealter  appointments  shall  be  for  the  term  of  four  years,    ['92,  p.  39*. 

Filling  of  vacancies,  i  2065.  appropriating  mon^  to  the  college  provided  for  a. 

Trostees  of  the  agricnltural  college,  who  were  to  boatd  of  cotutniction  to  expend  such  approptiattim, 

qaalify  by  giving  bond  and  toreoeive  compensation  and  contdned  adaose  repealing  all  acte  inoonsiBt- 

for  services  and  perform  various  specified  duties,  ent  with  e^d  act;  fcsM,  that  the  latter  act  superseded 

are  officers  within  the  meaning  of  the  or^nic  act.  the  compiled  laws  in  relation  to  such  appropriatioii., 

KcComick  v.  Thatcher,  8  U.  2di-  30  P.  1091.  and  in  default  of  a  valid  appointment  of  the  hoard 

Where  Ctonpiled  Laws  of  1888  provided  that  the  of  coostmction,  the  trustees  oonld  not  expend  the 

board  of  trustees  of  a  college  might  expend  all  appreciation.  Id. 
appropriations  for  the  college,  and  a  subsequent  act 

2076.  Id.  Has  general  charge.  By-laws.  Faculty.  The  board 
shall  take  charge  of  the  general  interests  of  the  institution,  and  may  sue  and  be 
sued  in  all  matters  concerning  it.  The  board  shall  have  power  to  enact  by-laws 
and  regulations  for  all  concerns  of  the  institution,  not  inconsistent  with  the  laws 
of  the  state;  and  likewise  to  appoint  a  president  of  the  faculty,  professors,  and 
such  other  officers  and  employees  as,  in  its  judgment,  may  be  necessary,  to  pre- 
scribe their  duties,  and  to  determine  their  salaries.  [C.  L.  §§  1856*,  1862*;  '92, 
p.  39. 

To  purchase  supplies  and  erect  buildings  by  contract,  21 90BT,  9069.  Officer  or  employee  not  to  be  inter- 
ested in  contracts,  etc.,  j  2066. 

2077.  Record  and  accounts.  The  board  shall  have  kept  an  accurate 
record  of  its  proceedings,  which  shall  embrace  copies  of  all  contracts  entered  into, 
and  a  minute  and  accurate  record  of  all  expenditures,  showing  the  amount  paid, 
to  whom  paid,  and  for  what  service  rendered,  and  materials  purchased,  and 
whether  paid  on  account  or  in  performance  of  contract;  and  for  all  paym^ts 
made  vouchers  shall  be  taken.    [C.  L.  §  1856*. 

2078.  Board  has  general  control.  The  board  shall  have  the  general 
control  and  supervision  of  the  college,  of  the  farm  pertaining  thereto,  and  of  such, 
property  as  may  be  vested  in  the  college  by  law,  of  all  appropriatiouB  made  by  tiie 
state  for  the  support  of  the  same,  aoid  also  of  lands  or  personalty  that  may  here- 
after be  donated  by  the  state,  or  by  the  United  States,  or  by  any  person  or 
carporation,  in  trust  for  the  promotion  of  a^cultural  and  industrial  pursuits. 
[C.  L.  §  1865*. 

2079.  Officers  of  board.  The  board  shall  elect  one  of  its  number  presi- 
dent, and  shall  appoint  a  secretary  and  a  treasurer.    [C.  L.  §  1866. 

-  2080.  Official  oaths  and  bonds.  The  trustees  and  ttie  treasurer  shall 
qualify  by  taking  the  constitutional  oath  of  office  and  by  giving  bonds,  with 
sufficient  sureties  to  the  state  of  Utah,  in  the  penal  sum  of  one  thousand  dollars 
each,  conditioned  for  the  faithful  performance  of  the  duties  of  their  respective 
offices.  Such  bonds  must  be  approved  by  and  delivered  to  the  secretaiy  of  state. 
[C.  L.  §  1856*. 

2081.  Oompensation  of  touetees.  Each  trustee  shall  receive  as  his 
compensation,  four  dollars  per  diem  for  each  meeting  of  the  board  at  which  he 
shall  be  present,  payable  out  of  any  moneys  appropriated  for  the  use  of  the  agri- 
cultural college,  and  he  shall  be  allowed  for  traveling  expenses,  mileage  at  the 
rate  of  ten  cents  per  mile,  for  one  way  only,  for  the  distance  necessarily  traveled 
in  attending  the  meetings  of  the  board.    [C.  L.  §  1872. 

2082.  Id.  Future  appointees.  After  the  expiration  of  the  terms  of 
the  present  trustees,  there  shall  be  allowed  to  members  of  the  bocu^  no  compensa- 
tion for  tiieir  time  or  services,  but  their  actual  and  necessary  expenses  incurred 
in  the  performance  of  their  official  duties,  the  account  for  which  shall  be  verified 
on  oath,  shall  be  paid  by  the  state  treasurer  on  the  warrant  of  the  state  auditor, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Wamnts  drawn  In  favor  of  treasurer,  g  HffTO. 

2083.  Profias60rs»  instructors,  etc.  The  boar#  shall  establish  in  the 
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college  an  adequate  number  of  professorships  of  the  sciences  related  to  agriculture 
and  the  mechanical  arts.  Such  professorships  shall  be  filled  by  able  and  compe- 
tent professors,  aided  by  such  assistants,  tutors,  and  other  inBtructors  aa  shfdl 
from  time  to  time  be  necessary.    [C.  L.  §  I860*. 

2084.  Faculty.  Assistants.  President  of  &calty.  The  president 
of  the  trustee^  the  professors,  and  such  assistuite  as  may  be  designated  by  the 
board  shall  constitate  the  faculty  of  the  colI^;e.  The  titles  of  such  assistants 
^lall  be  determined  by  the  board.  The  president  of  the  faculty  shall  be  ex  officio 
a  member  of  the  state  board  of  education.  [C.  L.  §  1867*;  '92,  p.  39*;  '96,  p. 
467*. 

2086.  Employees  removable.  Any  professor,  instructor,  officer,  or 
employee  of  the  college  shall  be  removable  at  the  pleasure  of  the  board.    [C.  L. 


2086.  Religious  preferences  and'  sectcirian  teachings  forbidden. 
In  tbe  appointments  of  professors,  instructors,  and  other  officers  and  assistants  of 
said  college,  and  in  prescribing  the  studies  and  exercises  thereof,  and  in  every 
part  of  the  management  and  government  thereof,  no  partiality  or  preference  shall 
be  shown  by  the  board  to  one  sect  or  religious  denomination  over  another ;  nor 
shall  anything  sectarian  be  taught  therein.  Persons  engaged  in  conducting,  gov- 
erning, nuuiaging,  or  controlling  the  coU^e  in  any  of  its  parts  and  its  studies  fmd 
exercises,  shall  faithfully  and  impartially  carr}*^  out  the  provijBtons  of  this  section 
for  the  common  good.    [C.  L.  §  1861. 

No  religious  or  partisan  test  to  be  required  of  teachers,  Coo,  art.  10,  sec.  12.  To  be  free  from  sectariau 
control.  Con.  art.  3,  sec.  4;  art.  10,  sec.  1. 

2087.  Course  of  study.  The  course  of  instruction  shall  embrace  the 
English  language  and  literature,  mathematics,  engineering,  agricultural  chem- 
istry, animal  and  v^;etable  anatomy  and  physiology,  the  veterinary  art,  ento- 
mology, geol(^,  and  such  other  natural  sciences  as  may  be  pr^cribed,  technology, 
political,  rural  and  household  economy,  horticulture,  moral  philosophy,  history, 
book-keeping,  and  especiidly  the  application  of  science  and  the  mechanical  arts 
to  practical  agriculture.    [C.  L.  §  1863. 

2088.  Full  course.  Winter  course.  A  full  course  of  study  in  the 
institution  shall  be  of  not  less  than  four  years.  The  board  may  institute  a  winter 
course  of  lectures  for  othere  thfuk  students  of  the  institution,  under  necessary  rules 
and  regulations.    [C.  L.  §  1864. 

2089.  Academical  year.  Tbe  academical  year  shall  consist  of  not  less 
than  nine  calendar  months,  and  it  may  be  divided  into  such  terms  by  the  board 
as,  in  its  j  udgment,  will  best  secure  the  objects  for  which  the  college  was  founded. 
[C.  L.  §  1865, 

2090.  Qualifications  for  enhance.  No  student  shall  be  admitted  to 
the  institution  who  shall  not  have  attained  the  age  of  fifteen  years,  and  who  shall 
not  have  passed  a  satisfactory  examination  in  arithmetic,  geography,  grammar, 
reading,  spelling,  and  penmanship.     [C.  L.  §  1866. 

No  rsligious  or  partisan  test  to  be  required  of  pupils.  Con.  art.  10,  sec  12. 

2091.  Texts  books.  Degrees.  The  board  of  trustees  shall,  with  the 
advice  of  the  faculty,  prescribe  the  books  to  be  used  in  the  institution,  and  confer 
for  similar  or  equal  attainments,  d^^rees  and  testimonials  tamilar  to  those  con- 
ferred by  agricultural  colleges  elsewhere.    [C.  L.  §  18Q8. 

2092.  Agricultural  experiment  station.  Objects.  In  connection 
with  the  collie  there  shall  be  established  an  agricultural  experiment  station  to 
conduct  original  researches  into  the  physiology  of  plants  and  animals;  the 
diseases  to  which  they  may  Ije  severally  subject,  with  the  remedies  therefor ; 
the  chemical  Compositions  of  useful  plants  at  different  stages  of  growth ;  the 
comparative  advantages  of  rotative  croppings  as  pursued  under  a  varying  series 
of  crops;  the  capacities  of  new  plants  or  trees  for  atKilimation  in  the  state;  the 
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analysis  of  soils  and  waters ;  the  chemical  compositionB  of  manares,  natural  and 
artificial,  with  experiments  designed  to  test  their  comparative  effects  on  crops  of 
different  kinds ;  the  adaptation  and  values  of  grasses  and  forage  plants ;  the  com- 
positions and  digestibility  of  the  different  kinds  of  feed  for  domestic  animals ;  the 
scientific  and  economic  questions  involved  in  the  production  of  butter  and  cheese ; 
the  best  methods  of  irrigation,  with  experiments  designed  to  show  the  amount  of 
wat^  and  namber  of  waterings  needed  on  differ^t  soils  to  produce  the  moBt 
abundant  crops,  and  such  other  researches  and  experiments  as  bear  directly  on 
the  agricultural  industry  of  the  state  of  Utah.  The  agricultural  station  shall  be 
conducted  in  accordance  with  the  provisions  of  an  act  of  congress,  passed  March 
second,  eighteen  hundred  and  eighty-seven,  entitled:  "An  act  to  establish 
agricultural  experiment  stations  in  connection  with  the  colleges  established  in 
the  several  states,  under  the  provisions  of  an  act  approved  July  second,  eighteen 
hundred  and  sixty-two,"  and  of  acts  supplementary  thereto.    [G.  L.  §  1869. 

2003.  Id.  In  charge  of  board.  BolIetiiiB.  The  board  shall  take 
charge  of  the  agricultund  experiment  station,  purchase  suitable  lands,  erect 
needed  buildings,  and  appoint  necessary  oificers  and  assistants  to  conduct  the 
experiments  mentioned  in  section  two  thousand  and  ninety-two.  It  shall  cause 
bulletins  and  reports  of  the  work  at  such  station  to  be  published  and  mailed  as 
required  in  the  act  of  congress  aforementioned.    [C.  L.  §  1870. 

2094.  Appropriatione  by  congress.  The  govcanor  is  hereby  author- 
ized to  make  application  to  the  secretuy  of  the  treasury  to  obtain  cmy  appropria- 
tion made  by  congress  in  pursmmce  of  the  act  above  mentioned  or  of  other 

acts  supplementary  thereto.  "Wlienever  the  college  and  agricultural  experiment 
station  shall  be  entitled  to  any  money,  under  the  aforesaid  or  a  similar  act,  the 
board  of  trustees  shall  execute  and  file  with  the  secretary  of  the  treasury  an 
agreement  to  expend  the  money  received,  for  the  sole  and  exclusive  purpc»e 
expressed  in  such  act  and  in  the  manner  therein  directed,  and  to  maintain  a  farm 
of  at  least  twenty-five  acres  in  connection  with  the  agricultural  college.  The 
board  f^l  also  execute  and  file  with  the  said  secretary  its  bond  in  the  penal 
sum  of  fifte^  tiiousand  dolliu^,  with  two  sufficient  sureties  approved  b}-  the  state 
auditor,  conditioned  for  the  faithful  perfonniuice  of  the  agreement.  [C.  L. 
§  1871*. 

FAKUBiRS'  INSTITUTES. 

2095.  How  controlled.  When  and  where  held.   Objects.  The 

board  of  trustees,  with  the  advice  of  the  faculty  of  the  coU^e,  are  hereby  author- 
ized and  required  to  hold  institutes  for  the  instruction  of  the  citizens  of  the  state 
in  various  branches  of  agriculture.  Such  an  institute  shall  be  held  in  each  county 
at  least  once  during  each  school  year,  and  at  a  particular  time  and  place  desig- 
nated by  the  board  and  faculty.  The  board  shall  make  rules  and  r^ulations  for 
organizing  and  conducting  the  institutes,  and  it  may  employ  an  i^ent  or  agents 
to  perform  the  requisite  work,  in  connection  with  the  faculty  of  the  college. 
Courses  of  instruction  at  the  institutes  shall  be  so  arranged  as  to  present  to  those 
in  attendance  the  results  of  the  most  recent  investigations  in  theoretical  ant^  prac- 
tical agriculture.    ['96,  p;  182*. 

2096.  Local  agricultural  societies.  Reports.  It  shall  be  the  duty 
of  those  conducting  institut«s  to  encourage  and  assist  in  the  oi^nization  of  local 
agricultural  societies.  At  the  close  of  each  season's  institute  work,  the  board 
shall  cause  to  be  published  in  book  or  pamphlet  form,  for  free  distribution  to  the 
farmers  of  the  state,  an  annual  report  of  such  work,  and  of  the  leading  papers 
presented  to,  and  of  the  discussions  at.  the  institute  meetings  of  the  state.  ['96, 
p.  182. 

2097.  Duties  of  professor  in  charge  of  dairy  department.  It 
shall  be  the  duty  of  the  professor  in  charge  of  we  dairy  department  of  the  college 
to  visit  and  inspect  as  many  as  possible  of  the  cheese  and  butter  foiCtories  of  the 
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state  each  year,  and  make  a  report  thereof  to  be  printed  as  provided  in  section 
two  thooaand  and  ninety-six. 

20^.  Fifteen  hundred  dollars  annually  appropriated  for  insti- 
tutes. For  the  institute  purposes  here  mentioned,  the  lx>ard  may  use  such  sum 
as  it  may  deem  proper,  not  exceeding  fifteen  hundred  dollars  in  any  one  year,  and 
tiiis  amount  is  hereby  annually  appropriated  for  that  purpose  out  of  any  money  in 
the  state  treasury  not  otherwise  appropriated.    ['96,  p.  182. 


2099.  Location.  The  institution  for  the  blind  heretofore  established  in 
connection  with  ^e  state  school  for  the  deaf  «nd  dumb,  and  made  a  body  cor- 
porate by  the  name  of  the  "  Utah  School  for  the  Blind,''  shall  continue fui located 
at  Ogden,  in  the  county  of  Weber.    ['96,  p.  135*. 

LocfttioD,  land  gtmat,  rights,  Con.  ait.  10^  Beo.  10 ;  art  1^  sec  3 ;  art.  SO,  aeo.  1.  Land  grant,  Enabling 

Act,  sec  12. 

2100.  Powers.  It  shall  have  perpetual  succession,  a  corporate  seal,  and 
by  the  aforementioned  niune  may  sue  and  be  sued,  contract  and  be  contracted 
with,  and  may  take  and  hold  lay  purchase,  gift,  devise,  or  bequest,  real  and 
personal  prop^iy  required  for  its  uses.  It  may  also  convert  property  received 
by  gift,  devise,  or  bequest,  and  not  suitable  for  its  uses,  into  other  property  so 
available,  or  into  money.  It  shall  be  deemed  a  public  corporation,  and  its  prop- 
erty shall  be  exempt  from  all  taxes  and  assessments.    ['96,  p.  135. 

2101.  Officers  same  as  those  of  school  for  deaf  and  dumb.  The 
Irostees  and  officers  of  the  Utah  State  School  for  the  Deaf  and  Dumb  are  hereby 
oonstitnted  the  la-uatees  and  officers  of  the  Utah  School  for  the  Blind,  which  shall, 
nntil  otherwise  provided  by  law,  be  conducted  as  a  co-ordinate  institution  with 
tlie  said  school  for  the  deaf  and  dumb.    ['96,  p.  135. 

2102.  Objects.  Free  to  residents.  The  purposes  of  the  school  shall 
be  to  provide  a  practicf^  education  for  the  blind  of  Utah  who  are  of  sound  mind 
and  body,  under  thirty  years  of  age,  capable  of  receiving  beneficial  instruc- 
tion, and  incapadtated,  on  account  of  blindness  or  inability  to  see,  for  instruction 
in  tiie  common  schools ;  and  to.  instruct  such  pupils  in  those  medianical  trades 
ud  arts  that  tend  to  enable  them  to  become  self-supporting  and  useful  citizois. 
Residents  of  Utah  shall  be  entitied  to  the  benefits  of  the  school  free  of  expense. 
Pupils  from  other  states  may  be  received  and  instructed  on  such  terms  as  the 
governing  board  may  prescribe.    ['96,  pp.  135-6. 

2103.  Laws  governing.  All  provisions  of  law  governing  the  Utah  State 
School  for  the  Deaf  and  Dumb  as  far  as  applicable,  shall  apply  to  the  Utah  School 
for  the  BUnd.    ['96,  p.  136. 


2104.    Location.   The  institution  for  the  deaf  ajid  dumb  heretofore  made 

a  body  corporate  by  the  name  of  the  "Utah  State  School  for  the  Deaf  and  Dumb" 

ahall  continue  as  established  and  located  in  Ogden,  in  the  county  of  Weber. 

Location,  land  gtant,  rights,  Con.  art.  10,  sec.  10;  art.  19,  aec.  3;  art.  HO,  sec.  1.  Land  grant,  Enabling 
Act,aee.l2. 
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2105.  Powers.  It  shall  have  perpetual  succeesion,  a  wrporate  seaj,  and 
by  the  aforementioned  name  may  sue  ^d  be  sued,  contract  and  be  contracted 
with,  and  may  take  and  hold  by  purchase,  gift,  devise,  or  bequest,  real  and 
personal  property  required  for  its  uses.  It  may  also  convert  property  received  by 
gift,  devise,  or  bequest,  and  not  suitable  for  its  use,  into  other  property  so  avail- 
able, or  into  money.  It  shall  be  deemed  a  public  corporation,  and  its  prope3-t>' 
shall  be  exempt  from  all  taxes  and  assessments.    ['96,  p.  100. 

2106.  Objects.  Free  to  residents.  The  purposes  of  the  school  shall  be 
to  provide  a  practical  education  for  the  deaf,  the  mute,  and  the  deaf  mute  of  the 
state,  who  are  of  sound  mind  and  body,  under  thirty  years  of  age,  capable  of 
receiving  beneficial  instruction,  and  incapacitated,  on  account  of  deafnera  or 
inability  to  speak,  for  instruction  in  the  common  schools ;  and  to  instruct  such 
pupils  in  agriculture  and  in  those  medumical  trades  and  arts  that  tend  to  enable 
th&n  to  become  self-supporting  and  useful  citizens.  Residents  of  the  state  shall 
be  entitled  to  the  benefits  of  the  school  free  of  exp^ise.  Pupils  from  other  states 
may  be  received  and  instructed  on  such  terms  as  the  governing  board  may  pre- 
scribe.   ['96,  pp.  100-1. 

2107.  Board  of  trustees.  The  government  and  control  of  the  school 
and  the  muiagement  of  its  prop^ly  and  affairs,  shall  be  vested  in  a  board  of  five 
trustees.  At  the  expiration  of  the  respective  terms  of  the  present  members  of 
the  board,  the  successor  of  each  shaM  be  appointed  for  the  term  of  four  yecurs. 
['96,  p.  101*. 

Appointment  of  memben;  filling  vacwideB,  8}  in/cs  by  coutnct,  j}|  3087-9089.  Officer  or  employee 
8064,  3066.  To  purdiMe  supplies  and  erect  build-     not  to  be  interested  in  contiKcts,  etc,  g  3066. 

2108.  Id.  Oaths  and  bonds.  Each  member  of  the  board,  before  enter- 
ing upon  the  duties  of  his  office,  shall  take  the  official  oath  and  execute  a  bond  to 
the  state,  with  sureties  approved  by  the  secretary  of  state,  in  the  penal  sum  of 
three  thousand  dollars,  conditioned  for  the  faithful  dischsoge  of  his  duties.  The 
oath  and  bond  shall  be  delivered  to  the  secretary  of  state.    ['96,  p.  101. 

2109.  Id.  Meetings.  The  board  shall  meet  at  the  school  in  March. 
Jime,  September,  and  December  of  each  year,  on  a  date  determined  by  the  board, 
and  at  other  times  as  often  as  may  be  necessary.    ['96,  p.  101. 

2110.  Id.  Members  to  receive  only  actual  ea^enses.  No  member 
of  the  board  shall  receive  any  compensation  for  his  services  as  such  member ; 
but  he  may  be  paid  his  actual  expenses  incurred  in  attending  meetings  of  the 
board  or  its  committeee,  or  in  attending  to  any  buainesB  of  the  school  under 
the  authority  of  the  board  or  of  its  committees.    ['96,  pp.  101-2. 

2111.  Id.  Powers.  Employees  reinovable.  No  religious  or 
political  test.  The  board  may  adopt  by-laws,  and  from  time  to  time  repeal 
or  amend  them,  and  it  may  therein  provide  for  special  meetings  of  the  board,  and 
for  the  distribution  of  its  business  to  committees.  It  may  make  such  rules,  in 
accordance  with  law,  as  it  may  deem  proper,  r^;arding  the  admission,  expulsion, 
and  tmns  of  instruction  of  pupils,  and  the  internal  mani^ement  of  the  school. 
All  contracts  made  with  instructors  and  employees  shall  be  subject  to  termination 
at  any  time,  at  the  will  of  the  board,  when  in  its  judgment  the  interests  of  the 
school  shall  require  it.  No  partisan  political  nor  sectarian  religious  doctrine  shall 
be  taught  in  the  school;  and  no  political  nor  religious  belief  shall  be  required  as 
a  qualification  of  any  pupil,  instructor,  officer,  or  employee  of  the  school.  [^96, 
pp.  102-3. 

No  religiouB  or  partisan  test  to  be  required  of  teachers  or  nf  pnpiU,  Con.  art.  10^  sec.  12.  To  be  free 
from  sectarian  control.  Con.  art.  3,  sec.  4;  art.  10,  sec  1. 

21 12.  President  of  board.  The  board  shall  diocKie  one  ot  its  members 
president.  Between  the  meetings  of  the  board  he  may  exerrase  its  powers  in  the 
ordinary  business  of  the  school,  and  he  shall  be  the  executive  officer  of  the  board, 
and  Bh£^  hold  the  office  of  president  for  two  years.  A  vacancy  in  his  office  may 
be  filled  by  the  board  for  the  remainder  of  the  term.    ['96,  p.  102. 
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2113.  Of&cers.  The  board  must  appoint  a  superintendent,  who  shall  be 
the  principal  of  the  school.  It  slu^  appoint  also  a  secretary  of  the  institution, 
who  may  be  a  member  of  the  board,  and  whose  compensation  shall  not  exceed 
ooe  handred  dollars  per  winum ;  and,  a  treasurer  of  the  same,  who  shall  not  be 
a  member  of  the  bcHird.  The  treasurer  shall  serve  without  compensation,  and 
shall  give  a  good  and  sufficient  bond.  Such  bond  shall  ran  to  the  school  in  its 
corporate  name,  be  approved  by  the  board,  axid  shall  be  delivered  to  the  secretary 
of  state.    ['96,  p.  102*. 

21 14.  Superintendent.  Duties  and  powers.  The  superintendent  of 
the  schocd  shall  be  a  competent  expert  educator  of  the  deaf  and  dumb,  and  he  must 
be  acquainted  with  the  school  management  and  daaa  instruction  of  draf ,  mute,  and 
de^  mute  persons.    Subject  to  tlie  approval  of  the  board,  the  superintendent 

may  select  and  dismiss  all  instructors  or  employ^ees  of  the  school.  He  shall  be 
responsible  for  the  care  of  the  premises  and  of  the  property  of  the  school,  for  the 
control  of  instructors  and  employees,  for  the  r^ulation  of  the  household,  for 
the  discipline  of  the  school,  for  the  arrangement  and  execution  of  a  proper  course 
of  study  and  manual  training,  and  for  the  training  of  the  pupils  in  morals  and 
muners.  He  shall  have  gencff«l  oversight  of  all  the  internal  affairs  of  the  school. 
The  superintendent  may  ^  removed  at  any  time  by  a  majority  vote  of  the  full 
board  of  trustees.    [*96,  p.  102*. 

2115.  Fiscal  year.  Appropriations.  The  fiscal  year  of  the  school 
shaAl  commence  on  the  first  day  of  July  and  end  on  the  thirtieth  day  of  June  in 
each  year,  and  biennial  appropriations  made  for  its  maintenance,  unless  other- 
wise specified,  shall  be  deemed  to  be  for  the  two  years  commencing  on  the  first 
day  of  Jnly  next  after  the  appropriatiou  is  made.    ['96,  p.  103. 

Wuruita  dimwn  in  &Tor  of  treasurer,  i  2070. 

21 16.  Indig'ent  inmates.  In  all  cases  where  an  applicant  for  admission 
to,  or  an  inmate  of,  the  state  school  for  the  deaf  and  dumb  shall  be  unable  to 
pay  for  necessary  clothing  or  transportation,  application  shall  be  made  to  the 
heard  of  county  commissioners  of  the  county  wherein  the  parent  or  guardian  of 
the  applicant  resides.  If  the  board  of  county  commissioners  finds  the  facts  as 
represented,  it  shall  so  certify  to  the  superintendant  of  the  school,  who  must  then 
provide  the  necessary  clothing  and  transportation,  and  render  bills  for  the  same 
quarterly  to  the  board  of  county  commissioners  of  such  county.  If  the  bills  be 
fouid  correct,  the  board  of  county  commissioners  shall  order  them  to  be  paid  out 
of  the  county  treasury.    ['96,  p.  104. 

COMFULBOnT  EDUCATION  OF  DBAF,  DUMB.  AND  BLIND. 

2117.  Children,  totally  deaf,  mute,  or  blind  to  be  sent  to  school. 
Every  parent,  guardian  or  other  person  having  control  of  any  totally  deaf,  mute, 
or  blind  child  between  the  ages  of  eight  and  eighteen  years,  who,  on  account  of 
its  deafness,  muteness,  or  defective  sight  is  unable  to  be  educated  in  the  public 
sdiools,  shall  be  required  to  send  such  child  to  the  statfr  school  for  the  deaf  and 
dumb,  or  the  state  school  for  the  blind  for  at  least  ax  months  of  each  school 
year;  prtmded,  that  in  case  it  can  be  shown  to  the  satisfaction  of  the  board  of 
trustees  of  the  state  school  for  the  deaf  and  dumb,  and  the  state  school  for  the 
Uind: 

1.  That  such  child  is  taught  at  home  by  a  competent  teacher  in  the  same 
brandies  and  the  same  length  of  time  as  children  are  required  by  law  to  be 
taught  in  the  state  school ;  or, 

2.  That  such  child  has  already  acquired  the  branches  of  learning  taught  in 
the  state  school;  or, 

3.  That  such  child  is  in  such  physical  or  mental  condition  (which  must  be 
certified,  if  required,      a  competent  phymcian)  as  to  render  such  attendance 
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me^>edieiit  or  impracticable — ^tlheai  the  inrorisloiis  ot  this  section  BhaU  not  apply. 

['97,  p.  36. 

COmpnlsory  attendanoe  of  children  at  pablic  Bchool,  1962-1965. 

21 18.  Id.  Penalty  for  neglect.  Any  such  piu^nt,  gnardian,  or  other 
person  having  control  of  any  totally  deaf,  mute,  or  blind  child  between  the  agee  of 
eight  and  eighte^  who  fails  to  comply  with  the  provisions  of  section  twenty-one 
hundred  and  seventeen  after  having  been  notified  of  its  requirements,  shall  be 
guilty  of  a  misdemeanor.    ['97,  p.  36. 

2119.  Id.  Prosecution  of  offenders.  It  is  hereby  made  the  duty  of 
the  county  attorney  whenever  such  cases  are  reported  to  him  to  proceed  immedi- 
ately to  prosecute  such  offenders.    ['97,  p.  36. 


DESERET  AGRICULTURAL  AND  MANUFACTURING  SOCIETY. 

2 1 20.  Powers.  The  ' '  Deseret  Agricultural  and  Manufacturing  Society, '  * 
conetituted  and  chartered  on  the  seventeenth  day  of  January,  eighteen  hundred 
and  fifty-six,  shall  continue  under  such  name  a  body  corporate,  with  perpetnid 
snoeession.  It  may  have  and  use  a  corporate  seal,  and  by  the  aforementioned 
name  may  sue  and  be  sued,  and  contract  and  be  contracted  with,  and  may  take  and 
hold  by  purchase,  gift,  devise,  or  bequest,  real  and  personal  property,  required 
for  its  uses.  It  may  also  convert  property  received  by  gift,  devise,  or  bequest, 
and  not  aoitable  for  its  uses,  into  other  property  so  available,  or  into  money.  It 
shall  be  deemed  a  public  corporation,  and  its  property  shaU.  be  exempt  from  all 
tax^  and  governmental  assessments.    [C.  L.  §§  2124*,  2126*. 

2121.  Purposes.  The  purposes  of  the  society  shall  be  to  promote,  in  the 
state  of  Utah,  stcKik-breeding,  agriculture,  horticulture,  mining,  manufoctnres, 
and  the  domestic  arts.    [C.  L.  §  2124*. 

2122.  Controlled  by  board  of  directors.  The  government  and  con- 
trol of  the  society  and  the  management  of  its  property  and  affairs  shall  be  vested 
in  a  board  of  twelve  directors.    [C.  L.  §  2125*. 

2123.  Term  of  office,  oath,  and  bond  of  directors.  Each  director 
shfUl  be  f^pointed  for  a  period  of  four  years.  He  shall  quaUty  by  taking  the 
Gonstitntioiul  oath  of  office  and  by  giving  a  bond,  with  sufficient  sureties,  to 
the  state  of  Utah,  in  the  penal  snm  of  one  thousand  dollars,  conditioned  for  t^e 
faithful  performance  of  his  duties.  Such  bond  must  be  approved  by  and  delivered 
to  the  secrettwry  of  state.    [C.  L.  §  2125*. 

Appointment  of  directon;  filling  of  Tacancles,     2064,  2066. 

2124.  Powers  of  board.  The  board  of  directors  shall  have  power  to 
enact  by-laws  and  r^ulations  for  the  society,  and  to  fix  the  manner  of,  and  the 
fees  for,  admission  to  membership  therein.    [C.  L.  §§  2127-2129. 

2125.  Quorum.  Officers.  A  majority  of  the  directors  shall  constitute 
a  quorum  of  the  board.  One  of  its  number  shall  be  chosen  by  the  board  as 
president.  The  president  shall  be  the  executive  officer  of  the  society,  and  shall 
hold  office  for  two  years  and  until  his  successor  is  appointed  and  qualified.  The 
board  shall  likewise  appoint  a  treasurer,  a  secretary,  and  other  necessary  officials, 
and  shall  define  their  duties  and  determine  their  salaries.    [C.  L.  §  2125. 

2126.  Treasurer's  bond.  A  bond  for  the  faithful  dischai^  of  his 
duties  may  be  required  of  the  treasurer.  Such  bond  must  be  approved  by  and 
delivered  to  the  secretaiy  of  state. 

2127.  Directors  to  receive  only  actual  expenses.    The  directors 
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dull  serve  without  pay,  but  their  actual  and  reasonable  exposes  incurred  in  the 
performance  of  their  officifd  duties,  the  account  for  which  shall  be  vraified  on 
oath,  must  be  paid  by  the  state  treasurer,  on  the  warrant  of  the  state  auditor, 
out  of  money  in  the  treasury  not  otherwise  appropriated. 

2128.  Annual  fair.  At  Salt  Lake  City,  or  any  other  place  that  it  may 
deem  proper,  the  society  shall  hold  an  annual  exhibition  of  such  agricultural, 
horticulttiral,  and  mineral  products,  domestic  animals,  and  manufactured  articles, 
produced  in  Utah,  as,  in  its  opinion,  will  most  stimulate  industrial  pursuits 
among  the  people  of  the  state ;  and  shall  award  premiums  for  the  best  specimens 
of  all  such  exMbited  articles  and  animals.    [C.  L.  §  2128*. 

State  &ir  located  at  Salt  Lake  City,  Con.  art.  19,  sec.  3. 

2129.  Sntries.  Premium  list.  The  board  shall  fix  the  conditions  of 
entiy  and  shall  publish  annually  a  list  of  those  tbiz^  entitied  to  premiums.  [C.  L. 
§  2128*. 


Ghapteb  6. 

INDUSTRIAL  SCHOOL. 

2130.  Purpose,  generally.  The  State  Industrial  School,  situated  in 
Ogden,  in  the  county  of  Weber,  shall  be  for  the  confinement,  discipline,  educa- 
tkm,  employment,  and  reformation  of  juvenile  offenders  committed  to  it  according 
to  law. 

Location,  Con.  art.  19^  sec  3.  Land  smut,  Enabling  Act,  sec.  12.  Perpetual  flind,  Con.  art.  10,  sec.  3; 
irt,aO,Me.  1. 

2131.  Board  of  trustees.  The  government  and  control  of  the  school 
ehall  be  vested  in  a  board  of  trustees  to  consist  of  three  members,  not  more  than 
two  of  whom  shall  be  of  the  same  political  party.  At  the  expiration  of  the 
req>ective  terms  of  the  present  members  the  successor  of  each  shall  be  appointed 
for  the  term  of  four  years.    ['96,  p.  361*. 

Aiipuntment  of  trOBtees;  filling  of  vacancies,  22  2064,  2065. 

2132.  Id.  Oaths  and  bonds  of  members.  Each  trustee  shall  qualify 
by  taking  the  constitutional  oath  of  office  and  by  giving  a  bond,  with  sufficient 
sureties,  to  the  state  of  Utah,  in  the  penal  sum  of  one  thousand  dollars,  con- 
fiitioned  for  the  faithful  performance  of  his  duties.  Such  bond  must  be  approved 
by  and  delivered  to  the  secretary  of  state.    [C.  L.  §  1892*;  '96,  p.  363*. 

2133.  Id.  Powers.  The  board  of  la-ostees  may  omtract  and  be  con- 
totuted  with,  and  sue  fmd  be  sued  in  all  matters  concerning  the  school.  It  may 
take,  in  l^e  name  of  tiie  state,  and  hold  in  trust  for  the  school,  realty  or  person- 
altj',  and  may  convert  property  not  suitable  for  the  uses  of  the  school  into  property 
so  available.  It  shall  have  power  to  enact  by-laws  and  rules  for  the  r^ulation 
of  all  the  concerns  of  the  institution,  not  inconsistent  with  the  laws  of  the  state; 
to  see  that  the  affairs  of  the  institution  are  conducted  in  accordance  with  the 
requirements  of  law,  and  that  strict  discipline  is  maintained  therein ;  to  provide 
employment  and  instruction  for  the  inmates;  to  appoint  a  steward,  a  teacher  or 
teachers,  and  such  otlier  officers  as,  in  ito  judgment  the  wants  of  tiie  institution 
may  require,  and  to  prescribe  their  duties ;  to  exercise  a  vigilant  supervision  over 
the  institution,  the  officers,  and  inmates;  to  remove  any  officer  at  its  pleasure; 
and  to  determine  the  salaries  to  be  paid  to  officers.  [C.  L.  §  1893*;  '96,  p.  362*. 

Officer  or  employee  not  to  be  interested  in  contracfai,  etc,  §  2066.  To  purchase  supplies  and  erect  build- 
ings by  contract,  §S  2067-2069. 

2134.  Trustees  serve  without  pay.  Expenses.  The  members  of  the 
board  shall  recmve  no  compensation  for  their  time  or  services;  but  their  actual 
md  reasonable  expenses,  incorred  in  the  performaoice  of  their  official  duties,  the 
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account  for  which  shall  be  verified  on  oath,  must  be  pud  by  the  state  treasarer 
on  the  warrant  of  the  state  auditor,  out  of  money  in  the  treasury  not  otherwise 

appropriated.    [C.  L.  §  1899*;  '96,  p.  361. 

2135.  President.  Trecisurer.  Superintendent.  The  board  shall 
elect  one  of  its  number  president,  another  of  its  numbw  treasurer,  and  it 
shall  appoint  as  a  superintendent  a  proper  pwson  not  of  its  number.  The  treas- 
urer, under  the  direction  of  the  board,  shall  be  the  custodian  of  all  funds  belonging 
to  the  school,  whether  arising  from  appropriations  made  by  the  Legislature  and 
drawn  from  the  state  treasury  or  from  whatever  source;  and  he  sh^  ^ecnte  to 
the  state  a  bond  with  two  or  more  suflBeient  sureties,  approved  by  the  secretary 
of  state,  in  the  penal  sum  of  twenty  thousand  dollars,  conditioned  that  he  shall 
faithfully  account  for  aU  money  and  property  that  may  come  into  his  hukds  1^ 
virtue  of  his  office.    [C.  L.  §  1893*;  '90,  p.  97*;  '96,  p.  362*. 

WamntB  drawn  in  favor  of  txeaBUrar,  }  2070. 

2136.  Secretary.  The  board  shall  appoint  a  secretary,  who  shall  not  be 
of  its  number.  It  shall  require  the  secretary  and  superintendent  to  give  bonds 
in  such  penal  sum  as  it  may  deem  proper.  The  bonds  of  the  treasurer,  of  the 
superintendent,  and  of  the  secretary,  must  be  delivered  to  the  secretaiy  of  state. 
[C.  L.  §1893*;  '96,  p.  362*. 

2137.  Board  to  visit  school.  It  shall  be  the  duty  of  the  board  to 
visit  the  industrial  school  as  often  as  it  may  deem  necessary,  to  inquire  into  all 
matters  connected  with  the  government  and  discipline  thereof ;  and  one  or  more 
of  the  trustees,  who  may  be  designated  by  it,  shall  visit  the  school  once  in  every 
month,  and  examine  into  the  progress  and  behavior  of  the  boys  and  girls  in  their 
schoolroom,  and  in  their  lalrar,  and  inspect  the  raster  and  accounts  of  the 
superintendent.  A  record  of  these  visits  shall  be  kept  in  the  superintendent's 
books.  The  board  shall  at  all  times  have  &ee  access  to  all  parts  of  the  school, 
and  may  inspect  all  books,  papers,  documents,  communications,  and  correspond- 
ence pertaining  thereto.    [C.  L.  §  1901. 

2138.  Instruction  to  inmates.  The  board  shall  cause  the  boys  and 
girls  under  its  charge  to  be  instructed  in  correct  principles  of  morality,  and  in 
such  branches  of  useful  knowledge  as  shall  be  adapted  to  their  age  and  capacity. 
Each  inmate  of  the  school  shall,  so  far  as  practicable,  be  taught  a  trade  or  some 
useful  occupation  to  fit  him  or  her  to  earn  a  livelihood  upon  his  or  her  release ; 
and  to  carry  out  the  provisions  of  this  section  there  shall  be  established  a 
manual  training  department  in  the  school.    [C.  L,  §  1900*. 

2139.  Apprenticing  inmates.  The  board  may  in  its  discretion  bind 
out  children  with  their  consent,  or  the  consent  of  their  parents  or  guardians,  as 
apprentices  or  servants  during  th^r  minority,  to  such  persons  and  at  such  places 
to  learn  such  proper  trades  and  employments  as  in  its  judgment  will  be  taught 
them  for  their  reformation,  amendment,  and  future  benefit.    ['96,  p.  363. 

2140.  Child  convicted  in  district  court,  or  adjudged  vicious. 
Commitment.  When  a  boy  or  girl  under  the  age  of  eighteen  years  shall,  in 
any  district  court  in  this  state,  be  found  guilty  of  any  crime  except  murder,  the 
court  may,  if  in  its  opinion  the  accused  be  a  proper  subject  therefor,  instead  of 
entering  judgment,  cause  an  order  to  be  entered  IQiat  sndi  boy  or  girl  be  sent  to 
the  Industrie  school ;  or  when  it  shall  appear  to  the  court  from  the  com]^amt, 
and  due  proof  thereof  by  the  parent  or  guardian,  corroborated  by  two  dianter- 
ested  witnesses,  that  the  incorrigible  or  vicious  conduct  of  any  boy  or  girl  shall 
have  rendered  him  or  her  beyond  the  control  of  such  parent  or  guardian ;  or, 
when  complaint  and  due  proof  shall  have  been  made  by  any  person  that  a  boy 
or  girl  is  incorrigibly  vicious  in  conduct,  the  court  may,  if  in  its  opinion  the 
accused  be  a  proper  subject  therefor,  cause  an  order  to  be  entered  that  such  boy 
or  girl  be  sent  to  the  industrial  school.  A  copy  of  the  order,  duly  certified  by 
the  clerk  under  the  seal  of  the  court,  shall  be  a  sufficient  warrant  for  taking  such 
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boy  or  girl  to  the  school,  and  for  hia  or  her  commitment  therein.  [0.  L.  §  1902*; 
»90,  p.  97. 

2141.  Truancy  or  inoorrigible  conduct  at  school,  prosecution 
fac.  Any  child  in  a  school  district  between  the  agra  of  eight  and  sixteen  yeoim 
who,  in  defiance  of  earnest  and  persistent  efforts  on  the  part  of  his  or  her  parents 
or  teachers,  shall  be  a  habitufJ  truant  from  school,  or  while  in  attendance  at 
school  shall  be  vicloas,  immoral,  or  ungovernable  in  conduct,  may  be  prosecuted 
by  the  county  attorney  as  incorrigible  and  dealt  with  according  to  the  proviaons 
«f  the  next  preceding  section.    ['94,  p.  118*;  '96,  p.  615*. 

ChUdven  nnder  foorteen  mar  ^  Bent  to  p»ren.t«l  school,  }  1964. 

2142.  When  sent  to  district  court  by  justice.  Procedure.  AMien, 
before  a  justice  of  the  peace,  a  boy  or  girl  under  the  age  of  eighteen  years  shall 
be  convicted  of  saiy  crime ;  or,  when  against  such  boy  or  girl  a  complaint  shall  have 
been  made,  and  proved  by  two  disinterested  witness^  that  he  or  she  is  a  proper 
subject  for  the  state  industrial  school,  under  the  provteione  of  section  twenty-one 
hundred  and  forty,  the  magisbnte  may,  in  his  dist^tion,  send  such  boy  or  girl, 
together  with  all  the  papers  filed  in  his  office  on  the  snl^ect,  in  charge  of  some 
officer,  to  the  judge  of  the  district  court  of  the  count}''  where  the  justice  resides. 
The  judge  shall  ^en  issue  ^  order  to  the  parent  or  guardian  of  such  boy  or  girl, 
OT  to  such  other  person  as  may  have  him  or  her  in  charge,  or,  if  he  or  she  be 
alone  and  friendless,  to  such  person  as  may  be  appointed  to  act  as  guardian  for 
tilie  purposes  of  the  case,  requiring  the  party  to  show  cause  why  the  said  boy  or 
girl  should  not  be  committed  to  the  industrial  school  for  reformation  and  instruc- 
tion.   [C.  L.  §  1908*;  ^90,  p.  98*. 

2143.  Id.  Service  of  order  to  show  cause.  The  sheriff  or  other 
officer  shall  serve  the  order  by  delivering  a  copy  thereof  to  the  party  to  whom  it 
is  addressed  in  person,  or  by  leaving  the  same  with  some  competent  person  at  the 
place  of  residence  or  business  of  such  party ;  and  an  immediate  return  aliall  be 
made  to  the  judge  of  the  time  and  mumer  of  service.    [G.  L.  §  1904*. 

2144.  Id.  Hearing.  Oommitment  or  discharge.  At  the  time  and 
place  mentioned  in  the  order  or  at  the  time  and  place  to  which  the  hetuing  may 
be  adjourned,  if  the  parent  or  guardian  to  whom  the  order  shall  have  been 
addressed  appear,  then  in  his  or  her  presence,  or  if  he  or  she  fail  to  appear,  then 
in  the  presence  of  some  suitable  person  whom  the  judge  shall  appoint  as  guardian 
for  Hie  occasion,  the  judge  shall  proceed  to  an  examination  of  the  case,  and  hear 
whatever  testimony  in  relation  to  it  there  may  be  produced.  If,  upon  the  exam- 
ination and  hearing,  the  judge  abaM  be  satisfied  t^t  the  boy  or  girl  is  guilty  of 
crime,  Mid  ia  a  fit  subject  for  the  state  indnstrial  school,  he  may  commit  him  or 
her  to  the  school  by  order.  If  the  judge  shall  regard  the  accused  as  not  guilty, 
he  shall  forthwith  dischai^  him;  but  if  satisfied  that  he  is  guilty  and  not  a  fit 
subject  for  the  school,  he  must  remand  him  for  sentence  to  the  justice  by  whom 
he  shall  have  been  sent.    [G.  L.  §  1905. 

2145.  Oommitment.  Expense  of  conveyance.  The  judge  shall  cer- 
tify in  hia  order  the  place  in  which  the  boy  or  girl  resided  at  the  time  of  his  or 
her  arrest,  also  his  or  her  age  as  nearly  as  can  be  ascertained,  and  command  the 
said  officer  to  take  the  said  boy  or  girl  and  deliver  him  or  her,  without  delay,  at 
Ogden  to  the  superintendent  of  the  industrial  school,  or  other  person  in  ch^ge 
thereof.  Such  certificate  shall,  for  the  purposes  of  this  chapter,  be  conclusive 
evidence  of  his  or  her  residence  or  age.  The  judge  shall  transmit  to  the  super- 
intendent by  the  officer  executing  the  order  a  statement  of  the  nature  of  the 
complaint,  t(^ther  with  such  particulars  concerning  the  boy  or  girl  as  he  may 
be  ^le  to  ascertain.  The  expenses  of  conveying  the  boy  or  girl  committed  by  a 
district  court  to  the  industrial  school  or  for  returning  him  or  her  to  his  or  her 
parents  or  guardians  itfter  release  therefrom,  shall  be  paid  by  the  county  from 
which  the  child  shall  have  been  committed.    [C.  L.  §  1906*;  '96,  p.  362*. 

17 
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2146.  Expense  of  keeping,  how  paid.  The  board  ahall  estimate  and 
determine,  aB  nearly  as  may  oe,  the  actual  expense  per  annum  of  keeping 
and  taking  ou^e  of  such  boy^  or  girls  as  are  committed  to  the  state  indo^rial 
school,  on  the  complaint  of  the  parents  or  guardians  of  such  boys  or  girls,  f«- 
incorrigible  or  vicious  conduct,  and  the  costs  of  keeping  such  boys  or  girls, 
including  the  cost  of  transportation  to  the  school  and  the  costs  of  court,  shall  be 
wholly  paid  by  such  parent  or  guardian,  unless  for  good  cause  the  board  shall 
otherwise  order  and  direct,  in  which  case  such  expenses,  including  cost  of  trans- 
portation, shall  be  paid  by  the  county  from  which  the  diild  shall  have  been  com- 
mitted.   ['90,  p.  98*. 

2147.  Discharge  of  person  committed.  Every  boy  or  ^rl  committed 
to  the  state  industrial  school  shall  remain  until  he  or  she  shall  arrive  at  the  age 
of  twenty-one  years,  or  be  l^ally  dischai^ed.  The  dischai^e  shall  be  a  complete 
release  of  all  penalties  incurred  by  conviction  of  the  offense  for  which  he  or  she 
was  committed.    [C.  L.  §  1907*;  '90,  p.  98*. 

2148.  Id.  No  boy  or  girl  shall  be  committed  to  said  school  for  a  longer 
tOTm  than  until  he  or  she  shall  attain  the  age  of  twenly-one  years ;  but  the  board 
by  its  order  may,  at  any  time  after  six  months'  service,  dischiurge  any  boy  or  girl 
from  the  school  as  a  reward  for  good  conduct  and  upon  satisfactory  evidence  <rf 
reformation.    [C.  L.  §  1908*;  '90,  p.  98*. 

2149.  Release  on  parole.  The  board  shall  have  power  to  establish 
rules  and  r^ulations  under  which  any  child  placed  in  the  school  may  be  idlowed 
to  go  upon  parole  outside  of  the  buildings  and  inclosures,  but  to  remain  in  the  legal 
cnstody  and  under  the  control  of  the  board  and  subject  at  any  time  to  be  tak&i 
bock  within  the  intdosnre  of  the  institution.  Full  power  to  enforce  snch  rules 
and  r^^lations,  and  to  retake  and  keep  any  child  so  upon  parole  is  hereby  con- 
ferred upon  the  board,  whose  written  order,  certified  by  its  secretary,  shall  be 
sufficient  warrant  for  all  reasons  named  therein  to  authorize  any  officer  to  return 
to  actual  custody  any  conditionally  released  or  paroled  child;  and  it  is  hereby 
made  the  duty  of  all  officers  to  execute  such  order  the  same  as  an  ordinaiy 
criminid  process.    ['96,  pp.  362-3. 

2150.  Female  inmates.  The  board  may,  in  its  discretion,  contnet 
with  the  managers  of  any  institution  or  oi^anization  in  this  state  for  the  r€l»- 
mation  of  females,  for  the  care  and  keeping  of  any  girl  or  girls  who  shall  be 
committed  to  the  state  industrial  school,  and  may  pay  for  the  same  out  of  the 
funds  appropriated  to  the  state  industrial  school.  Snch  girl  or  girls  shall  r^nain 
in  legal  custody  and  control  and  supervision  of  the  board  and  subject  at  any  time 
to  be  taken  back  to  the  institution. 

2151.  Aiding  to  escape.  Penalty.  Every  person  who  shall  unlaw- 
fully aid  or  assist  any  boy  or  girl,  lawfully  committed  to  the  state  indostrial 
school,  in  escaping  or  attempting  to  escape  tjderefrom,  or  knowingly  conceal  such 
boy  or  girl  after  his  or  her  escape,  shall  be  deemed  guilty  of  a  misdemeanw. 
[C.  L.  1  1909. 

2 1 52.  Bemoval  for  disorderly  conduct.  If  any  boy  or  girl ,  committed 
to  the  state  industrial  school,  shaU  |nt>ve  unruly  or  incorrigible,  or  if  his  or 
presence  shall  be  numifestly  and  continnally  dangerous  to  the  welfare  of  tibe 
school,  the  board  shall  have  power  to  order  his  or  her  removal  to  the  county  fhun 
which  he  or  she  came.  If  such  boy  or  girl  shall  have  been  convicted  of  a  felMiy 
or  a  misdemeanor,  and  judgment  shall  have  been  suspended,  he  or  she  shall  be 
delivered  to  the  sheriff  of  the  county  from  which  he  or  she  came,  and  there^ttf 
proceedings  against  such  boy  or  girl  shall  be  resumed  &s  if  no  order  committing 
him  or  her  to  the  state  industrial  school  had  been  made.    [C.  L.  §  1910*. 
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CHAPTER  7. 


INSAXB  ASYLUM. 


2163.  Location.  The  etate  iusano  aHyliiin  now  established  and  located 
at  Frovo  City,  iu  tiie  coiuity  of  XTtah,  vball  contiuiic  to  be  the  asylum  fur  ilie 
inHane  of  thin  state. 

Location,  Cos.  art  19,  see.  3.  Land  grant,  Enabllnff  Act,  hoc.  13.  P^Tpetnal  ftind,  Con.  art.  19,  nee. 
3:  art.  20.  sec.  1. 

2154.  Objects.  The  objects  of  the  asylum  shall  be  to  care  for  all  insane 
perBons  residing  within  the  atate,  and  to  furnish  to  thcin  proper  attendance,  mtnli- 
cal  treatment,  eeelusion,  rest,  restraint,  amusement,  occupation,  and  support 
tending  to  restore  the  mental  and  physical  health  of  snch'  persons,  or  to  alleviafce 
their  Bufferings. 

K.  Dak.  i  m^. 

2155.  Board  of  commissioners.  The  government  and  control  of  the 
ptate  insane  asylum  shall  be  vested  in  a  board  of  oommissioners,  to  consist  of 
the  governor,  state  treasurer,  and  state  auditor,  who  shall  be  known  an  the  board 
of  inmne  asylum  commissioners.    ['9t>,  p.  300. 

Anthoiued  lir  Con.  art.  7,  sec  14. 

2156.  Id.  Traveling  expenses.  Each  commiBsioner  shall  be  allowed 
his  traveling  expenses  in  attending  the  meetings  of  the  board,  payable  out  of  any 
money  in  the  treasury  of  the  asylum.    ['96,  p.  392. 

2157.  Id.  Powers.  The  board  may  contract  and  be  conb-acted  with, 
and  may  sue  and  be  saed  in  all  matters  concerning  the  asylum.  It  may  take  and 
Iu>ld  by  purchase,  gift,  devise,  or  beqnest  real  and  personal  projterty  required  for 
its  uses,  and  it  may  convert  property  and  credits  received  by  gift,  devise,  or 
beqnest.  and  not  suitable  for  its  use,  into  moncv  or  pit>iMn-ty  available  for  its  uses. 
[C.  L.  §  1948*;  '96,  p.  390*. 

2158.  By-laws.  The  board  may  make^  by-lawH  for  its  own  fjoveniment, 
and  shall  have  the  general  control  and  management  of  the  affairK  of  the  ar«yluin. 
[('.  L.  §  1948*;  '96.  pp.  ;H)0-1. 

2159.  Record.  Meeting^.  Quorum.  It  shall  cause  to  be  kept  by  its 
Bccretary  a  full  and  correct  record  of  its  pi-oceedingi*.  which  shall  be  open  at  all 
n^asonable  times  to  the  inspet^tion  of  any  citizen.  It  shall  hold  stated  meetings 
at  the  asylum  monthly,  on  8uc;h  days  as  may  be  prescribed  by  the  by-laws.  A 
majority  of  the  boanl  shall  constitute  a  quorum  for  the  transaction  of  business. 
The  board  shall  make  a  thoi*ough  inquiry  into  all  the  departments  of  labor  and 
expense,  and  a  careful  examination  of  the  buildings,  pi-opertv,  and  general  con- 
dition of  the  asylum,  at  least  once  in  every  three  months.    [O.      ^  194K*;  '9(i. 


2160.  Board  has  control  of  all  insane  persons  in  state.  The  board 
f«hall  have  the  supervision  and  control  of  all  insane  persons  in  this  state,  wliethcr 
confined  in  the  state  insane  asylum  or  other  house  or  plac*e.  [C*.  L.  §  1957*;  '9(j, 
p.  391. 

2161.  BemovBl  of  officers  and  employ;ees.  The  board  may  remove 
any  officer  or  emplt^ee  of  the  a^lnm,  a  majority  vote  of  its  number,  for 
halntoal  uid  wilftd  neglect  of  dnty,  or  for  refusal  to  comply  with  the  requirements 
of  the  laws,  by-laws,  or  regulations  made  for  the  establishment  and  govra-n- 
ment  of  the  institution.    [C.  L.  §  I960*;  '9G,  p.  391. 

2162.  Oertiflcate  to  state  auditor.  At  its  regular  meeting  in  Octobi'r 
of  each  year,  the  board  shall  certify  to  the  ntate  auditor  the  number  of  indigent 
patients,  the  number  of  pay  patients,  and  the  numlier  of  latients  wlio  pay  a  part, 
and  also  the  amount  paid  by  ca/'h.    [C.  L.  S  19;Vt*:  *!>(>,  p.  :«»■_'. 


p.  391. 
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2163.  Secretary.  The  board  shall  appoint  a  secretary,  who  shall  not  1>e 
of  its  number,  and  who  i4mU  hold  liis  office  duiiug  the  pleasure  of  the  board.  He 
shall  have  charge  of  the  books  and  accounts  of  the  bouitl.  shall  keep  a  record  of 
its  proceedings  at  all  Ktated  and  called  meetings,  and  shall  perform  such  other 
duties  as  the  by-laws  may  prescribe  or  the  board  may  require.  He  shall  have 
such  salary  or  compensation  for  his  services,  payable  monthy,  at*  may  be  fixed  by 
the  board.  He  shall  give  a  bond  with  good  and  sufficient  sureties  in  a  sum  of  not 
less  than  one  thousand  dollars,  payable  to  the  state,  to  be  approved  by  the  board, 
which  bond  shall  be  filed  witli  the  secretary  of  state.  [C.  L.  ^  1*J56*;  '96,  p. 
393* 

2164.  Treasurer.  The  board  shall  appoint  a  treasui-er.  who  shall  not  lie 
of  its  numlHir,  and  who  shall  hold  his  office  at  the  pleasure  of  the  board.  Before 
I'literiug  upon  bis  duties,  the  treasurer  shall  qualify  by  subscribing  an  oath  of 
office  and  diall  give  a  bond  payable  to  the  state,  with  sufficient  sureties,  in  a  peual 
sum  of  not  less  than  ten  thousand  dollars,  to  bo  approved  by  the  secretary  <>f 
state,  conditioned  for  the  faithful  performance  of  his  duties,  according  to  law, 
and  for  the  delivci-y  to  his  successor  of  all  books,  papers,  vouchers,  mraieys,  And 
effects  that  he  may  bold  virtue  of  his  office.  The  board  may  demand  an 
increase  in  the  amount  of  Buch  bond  and  may  require  additional  sureties  at  any 
time.  The  bond  must  be  delivered  to  the  secretary  of  state.  The  treasurer 
shall  render  to  the  board  monthly,  at  such  times  as  may  be  prescribed  bj'  the 
by-laws,  a  detailed  statement  of  the  moneys  received  and  disbursed  by  him  during 
the  preceding  month.  He  shall,  by  order  of  the  boai-d,  receive  from  the  state  all 
moneys  appropriated  to  the  use  of  the  asylum,  and  receipt  therefor;  and  he  shall 
receive,  collect,  and  disburse  any  other  mon^a  due  and  belonging  to  the  asylum. 
!No  money  shall  be  paid  out  by  the  treasurer  except  apon  the  order  of  the  board, 
which  order  shall  he  spread  upon  its  minutes.  The  treasurer  shall  perform  buvIi 
other  duties  as  the  board  may  require,  and  shall  have  an  annual  salary,  to  be 
fixed  by  the  board,  payable  monthly.  The  treasurer  and  secretary  may  be  the 
same  pei-aon  if  the  board  shall  so  determine.    [C.  L.  g  1955*;  *96,  pp.  393-i. 

Wurraiils  drawn  in  favor  of  troaBurer,  §  2070. 

2166.  Medical  superintendent.  The  board  shall  appoint  a  medical 
su{>orintendent,  who  shall  reside  at  the  asylum,  and  who  shtUl  hold  his  office 
during  the  pleasure  of  the  board.  He  shall  be  a  well  educated  and  experienced 
physician  and  a  gi-aduate  in  medicine,  and  shall  have  practiced  at  leSiSt  five  years 
from  the  date  of  his  diploma.  He  shall  be  the  chief  executive  officer  of  the  asylum, 
and  shall  have  tlie  general  superintendence  of  the  buildings,  groimds,  and  property 
thereof,  subject  to  the  by-laws  and  regulations  of  the  boarii.  He  shall  have  con- 
trol of  the  patients,  presci'ibe  and  direct  their  treatment,  adopt  sanitary  measuren 
for  their  welfare,  and  discharge  such  as,  in  his  opinion,  have  recovered  their 
reason.  He  shall  appoint,  with  the  approval  of  the  board,  as  many  attendants 
as  he  may  deem  necessary  for  the  efficient  and  economical  care  and  management 
ot  tlie  asylum,  and,  with  the  consent  of  the  board,  may  fix  their  compensaticm, 
and  may  dischai^  any  of  them.  He  shall  prescribe  the  duties  of  the  subordinate 
officers  and  employees,  maintain  discipline  among  them,  and  enforce  obedience 
to  the  regulations  of  the  institution.  He  shall  estimate  quarterly  in  advance  tlie 
pi-obable  expenses  of  the  asylum,  and  shall  submit  the  same  to  the  board  for  itK 
approval.    [C.  L.  i§  '9(i,  p.  ^94. 

2166.  Quarterly  estimate  of  expenses.  I'poii  receipt  from  the 
superintendent  of  an  estimate  of  the  probjihle  <iuarterly  expenses  of  the  asylum, 
t  lie  U'mni  shall  make  an  examination  of  such  estimate,  and  if  found  ooirect,  sliall 
iipprc)\-e  it.  Tlie  1>oai*d  shall  then  certify  its  action  to  the  state  auditor,  who 
must  lile  tlio  estimate  and  draw  the  necessary  warrants  as  provided  by  law. 

2167.  Supplies,  how  purchased.  The  superin  ton  dent  sliall  estimate 
and  i-eimi-t  t<)  the  board  the  amount,  kind,  and  quality  of  provisions,  fuel,  ami 
clothing  riKjuired  for  the  six  months  ending  on  the  last  day  of  April  and  of  Octo- 


STATE  INSTITUTIONS— INSANE  ASYLUM. 


497 


ber  of  each  year,  and  the  board  shall  advertise  for  bide  for  supplying  the  same  as 

provided  by  law.    Necessary  expenditures  other  than  tihose  for  provisions,  fuel 

and  clothing  may  be  made  by  the  superintendent,  subject  to  the  approval  of  the 

board.    [C.  L.  §  1964*;  '96,  p.  394*. 

Supplies  to  be  purchased  sod  boUduigB  erected  by  contract,  2087-2069.  Officer  or  employee  not  to  be 
interested  in  contract,  etc,  ^  2068. 

2168.  Records  and  reports  of  superintendent.  Inspections. 
Salary.  The  superintendent  shall  cause  to  be  kept  full  and  correct  accounts 
and  records  of  his  official  transactions  from  day  to  day,  in  books  provided  for 
that  purpose,  in  the  mode  prescribed  by  the  board,  and  he  shall  report  to  the 
board  monthly,  producing  vouchers  for  his  expenditures  during  said  month.  He 
tibaXi  see  that  Ids  accounts  are  made  up  to  and  including  the  thirtieth  day  of 
November  of  each  year,  and  shall  submit  his  annual  report  to  the  board  at  its 
next  regular  or  special  meeting  thereafter.  He  shall  visit  the  several  wards  of 
the  asylum  every  day  in  the  yeaf,  unless  he  obtain  leave  of  absence  from  the 
presiding  officer  of  the  board,  in  which  case  the  assistant  physician  shall  dis- 
charge his  duties.  He  shall  receive  an  annual  salary,  to  be  fixed  by  the  board, 
payable  monthly.    [C.  L.  §  1964*;  '96,  pp.  394-5. 

2169.  Assistant  physician.  Whenever  the  board  shall  deem  it  neces- 
sary, it  may,  upon  tiie  nomination  of  the  superintendent,  elect  an  assistant 
physician,  who  shall  be  a  graduate  in  medicine.  His  salary  shall  be  fixed  by  the 
board,  to  be  paid  in  the  same  mannw  as  the  salaries  of  other  employees.  He 
shall,  in  the  absence  of  the  superintendent,  make  daily  visits  to  the  asylum,  and, 
when  requested,  shall  make  such  visits  in  company  with  the  superintendent. 
He  shall  perform  such  other  duties  as  may  be  directed  by  the  superintendent  and 
prescribed  by  the  by-laws.  He  shall  hold  liis  oflBce  during  the  pleasure  of  the 
board.  The  duties  of  the  superintendent,  in  his  absence  or  sickness,  shall  be 
performed  by  the  assistant  physician.    [C.  L.  §  1965*;  '96,  p.  395. 

2170.  Steward.  The  board  shall,  upon  the  nomination  of  the  superin- 
tendent, appoint  a  stewfu^,  who  shall  give  a  bond,  payable  to  the  state,  with 
sufiicient  sureties,  in  the  penal  sum  of  three  thousand  dollars.  Such  bond  must 
be  approved  by  the  board  and  t^ll  be  filed  with  the  treasurer  of  the  insane 
uylum.  The  steward  shall  have  general  oversight  of  tiie  farm,  stock,  garden, 
grounds,  fences,  buildings,  furniture,  fixtures,  and  apparatus  of  the  asylum,  and 
receive  all  articles,  goods,  and  merchandise,  belonging  thereto,  and  shall  l>e 
responsible  for  the  s^e  keeping  and  the  economical  distribution  of  the  same. 
Vnder  the  direction  of  the  superintendent,  he  shall  assist  in  enforcing  the  regu- 
lations of  the  asylum,  and  he  shall  perform  such  other  duties  as  may  be  required 
by  the  board.    He  shall  be  a  resident  officer  of  the  asylum.     ['9G,  pp.  395-6. 

2171.  Application  for  admission  to  asylum,  who  may  hear.  The 
judges  of  the  district  courts  shall  have  cognizance  of  all  applicati<ms  for  admission 
to  ^e  asylum,  or  for  the  safe  keeping  of  insane  pei«(ms  wifMn  their  respective  dis- 
tricts, except  in  cases  otherwise  provided  for.  In  case  of  the  absence  of  the 
district  judge  from  any  county,  when  an  application  as  {foresaid  should  be  heard, 
the  judge  of  any  other  district  may  attend  and  hear  the  same  upon  the  written 
request  of  the  clerk  of  the  district  court  of  the  county  wherein  the  insane  person 
resides,  or  the  chairman  of  the  board  of  county  commissioners  may  commit  such 
person  to  the  asylum  until  the  return  of  the  judge.  [C.  L.  §  1966;  '96,  pp. 
395-«*. 

Ttial  of  insanity  of  criminalH,  etc.,  S§  5052-5061.    Petition  for  refltoration  to  capacity,  §  4002. 

2 1 72.  Board  to  furnish  blanks.  The  board  shall  furnish  the  district 
judges  with  such  blanks,  warrants,  certificates,  etc. ,  as  will  enable  them  with 
regularity  and  facility  to  comply  with  the  provisions  of  this  chapter.  ['96,  p.  391. 

2173.  Form  of  application.  Application  for  admission  to  the  asylum 
must  be  made  in  the  fonn  of  an  information,  duly  verified,  ailing  that  the  person 
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in  whose  behalf  the  application  is  made,  is  believed  by  the  informant  to  be  insane 
and  a  fit  subject  for  custody  and  treatment  in  the  asylum ;  that  such  a  pereon  is 
found  in  the  county  and  has  a  residence  therein,  if  such  is  known  to  be  the  fact, 
and,  if  such  residence  is  not  in  the  coonty,  alleging  where  it  is,  if  known,  or 
where  it  is  believed  to  be,  if  the  infomuuit  is  adviwd  on  the  subject.  [C.  L. 
§  1967 ;  '96,  p.  396. 

2174.  Examination  of  informant.  Warrant.  On  the  filing  of  sueh 
information,  the  district  judge  of  the  county  iu  which  such  person  resides,  if  a 
resident  of  the  state,  and,  if  a  non-reeident,  then  the  district  judge  of  the  county 
in  which  such  person  shah  be  found,  may  examine  the  informant  under  oath,  and, 
if  satisfied  tho-e  is  reasonable  cause  therefor,  shall  at  once  investigate  the  grounds 
thereof.  For  this  purpose,  he  may  require  the  person  for  whom  such  admission 
is  sought,  to  be  brought  before  him,  and  may  issue  his  warrant  therefor  to  the 
sheriff,  or  any  constable,  of  the  county,  which  stu^l  be  in  form,  substantially  as 
follows : 

State  of  Utah,  ) 
County  of  .  j 

To  ,  greeting :  You  are  hweby  commanded  to  forthwith  arrest  , 

all^;ed  to  be  an  insane  person,  and  bring  before  me,  and  make  due  return 

hereof. 

Witness  my  hand  and  the  seal  of  the  district  court  of  r-  county,  this 

 day  of  ,  189—. 

 ,  Judge.    [C.  L.  §  1968;  '96,  p.  396. 

2175.  Hearing.  Witnesses.  Physicians  to  be  called.  The  sheriff 
may  provide,  at  the  KEpense  of  the  county,  for  the  suitable  custody  of  such 
person  until  the  investigation  shall  be  oonduded.  If  the  judge  shall  be  of  the 
opinion  from  such  preliminary  inquiries  that  he  may  make,  that  tiie  presence  of 
the  accused  would  probably  be  inexpedient,  he  may  dispense  with  his  presence. 
In  the  examination,  testimony  for  and  against  the  application  must  be  heard. 
Any  citizen  of  the  county,  or  any  relative  of  the  person  allied  to  be  insane, 
may  appear  and  resist  the  application,  and  the  parties  may  appear  by  counsel,  if 
they  so  elect.  The  judge  Hhal!  cause  to  appear  before  him  two  practicing  physi- 
cians in  medicine,  before  whom  he  shall  examine  the  charge.  [C.  L.  §  1968*; 
'96,  pp.  896-7. 

2176.  Physicians*  certificate,  generally.  After  a  careful  hearing  of 
the  case  and  a  personal  examination  of  the  person  alleged  to  be  insane,  the  physi- 
cians shall  certify  on  oath  whether  or  not  the  person  is  insane,  whether  the  caae 
is  of  recent  or  curable  character,  whether  the  person  has  a  homicidal,  suicidal,  or 
incendiary  mania,  and  whether  he  would  be  dangerous,  if  at  liu^,  to  the  prop- 
erty of  the  community  in  which  he  or  she  may  live.  In  oonnectaon  with  their 
examination,  the  physicians  shall  ^deavor  to  obtain  from  the  relatives  of  the 
person,  or  from  others  who  may  know  the  facte,  correct  answers,  as  far  as  pos- 
sible, to  the  interrogatories  of  the  certificate,  that  must  be  propounded  in  such 
cases.    [C.  L.  §  1968*;  '96,  p.  397. 

2177.  Decision  of  court.  On  the  return  of  the  physicians'  certificate 
the  judge  shall,  as  soon  as  practicable,  conclude  his  investigations,  and  shall  find 

whether  the  person  alleged  to  be  insane  is  insane;  whether,  if  insane,  he  is  a  fit 
subject  for  treatment  and  custody  in  the  asylum,  and  whether  the  residence  of 
such  person  is  in  such  county,  and  if  not  in  such  county,  where  it  is,  if  aecer- 
-toinable.  If  he  finds  such  person  is  not  insane,  he  shf^l  order  his  immediate 
discharge,  if  in  custody.  If  he  find  such  person  insane,  and  a  fit  subject  for 
custody  and  treatment  in  the  asylum,  he  shall  order  such  person  to  be  committed 
to  the  asylum,  except  as  in  section  twenty-one  hundred  fuid  eighty-seven  pro- 
vided.   [C.  L.  §  1969;  '96,  p.  399. 
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2178.  Physicians'  certificate,  form.  The  physicians'  certificate  afore- 
mentioned Bhall  be  in  form  substfuitially  as  follows: 

physicians'  certificate. 

State  of  Utah,  \ 

coi'sty  of   .  j 

 fmd  ,  being  duly  sworn,  certify,  each  for  himself,  that  he  is  a 

practicing  physician  in  medicine,  that  at  ttie  request  wad  in  the  presence  of  Hon. 

 ,  district  judge  of   ,  he  has  heard  the  testimony  concerning, 

and  has  personally  examined  ,  in  reference  to  the  charge  of  insanity,  and 

finds  that  is  insane  and  so  far  disordered  in  mind  as  to  endanger  health, 

person,  or  property,  and  that  his  insanity  is  not  a  case  of  idiocy,  imbecility,  or 
simple  feebleness  of  mind;  that  the  further  facts  appertaining  to  said  case,  as 
nearly  as  caa  be  ascertained,  are  set  forth  in  the  answers  to  the  following 
qnestions : 

1.  Name? 

2.  Age? 

3.  Nativity? 

4.  Married  or  single? 

5.  If  children,  bow  many,  their  names,  ages,  and  residences? 

6.  If  female  and  married,  maiden  name  and  name  of  husband? 

7.  What  state  last  from  and  how  long  in  Utah? 

8.  Occupation? 

9.  What  evidence  have  you  of  t^e  prraence  of  insanity? 

10.  Is  there  a  homicidal,  suicidal,  or  incendiary  disposition? 

11.  Is  the  case  a  recent  one,  having  occurred  within  twelve  months  last 
past? 

12.  When  did  l^is  attack  first  appcM'? 

13.  Is  this  the  first  attack,  if  not,  when  did  others  occnr,  and  what  was 
iheir  duration? 

14.  Is  the  disease  increasing,  decreasing,  or  unchanging? 

15.  Are  there  rational  intervals;  if  so,  do  they  occur  periodically? 

16.  Is  liiere  any  permanent  hallucination,  if  so,  what  is  it? 

17.  In  what  way  would  the  accused  be  dangerous  if  he  were  at  large? 

18.  Is  there  a  disposition  to  injure  others,  if  so,  is  it  directed  especially 
against  relatives?    Is  it  from  sudden  passion  or  premeditated? 

19.  If  suicidal,  is  the  propensity  now  active,  and  in  what  way? 

20.  Is  there  a  disposition  to  filthy  habits,  destruction  of  clothing,  furniture, 

etc.? 

21.  Have  any  relatives,  including  grandparents  and  cousins,  been  insane? 

22.  Any  peculiarity  of  habits,  temper,  disposition,  etc.,  or  pursuits  or 
Kligioas  impressions? 

23.  Been  intemperate  in  the  use  of  ardent  spirits,  wine,  opium,  or  tobacco, 
in  any  form? 

24.  Suffered  from  epilepsy,  suppressed  secretions,  ffl*uptions,  discharges,  or 
sores,  or  been  injured  in  the  he^? 

25.  Any  change  in  the  physicial  health  since  the  attack  ? 

26.  The  supposed  cause  of  insanity  ? 

27.  Of  what  class  of  insanity? 

28.  What  treatment  has  been  pursued,  ^d  with  what  effect? 

29.  Postoffice  address,  street,  and  number  of  house  of  relative  or  friend  ? 

 ,  M.  B. 

 ,  M.  D. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  189 — . 

[C.  L.  §  1968*;  '96,  pp.  397-9. 
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2179.  Wurant  of  commitment.  The  jodge'a  warrant  of  commitment 
shall  be  in  form  subetantifmy  as  follows: 

wabkakt  of  comhtthignt. 

State  op  Utah,  ) 

County  of   .  J 

 J  judge  of  the  judicial  district,  state  of  Utah,  upon  informa- 
tion of  ,  caused  to  be  brought  before  me  for  examination  on  a  charge 

of  insanity,  and,  having  heard  the  testimony  of  and  ,  witneesee 

who  have  been  aoqaaintod  with  the  accused  during  the  alleged  insanity,  and, 

Drs.  and   ,  practicing  physicians,  afb^  hearing  the  testamony  of 

witnesses  and  after  a  personal  examination  of  the  accused,  having  made  the  oer- 

tificate  by  law  required,  find  that  the  said  is  insane,  and  is  a  fit  subject 

for  custody  and  treatment  io  the  asylum,  that  the  residence  of  —  is  in  

county,  state  of  Utah,  and  is  indigent  and  is  able  to  bear 

the  actual  charges  and  expenses  for  the  time  may  remain  in  the  asylum. 

I  therefore  order  the  said  ,  a  — male,  aged  years,  to  be  confined  in 

the  State  Insane  Asylum  at  Provo  City,  Utah  county,  imd  is  charged  -with 

the  execution  of  this  order. 

Witness  my  hand  this  day  of  ,  189 — . 

 ,  Judge.    [C.  L.  §  1969;  '96,  pp.  399-400*. 

2180.  Execution  of  warrant.  The  district  judge  shall  deliver  to  the 
sheriff  of  the  county,  or  other  person  appointed  to  execute  the  warrant,  a  certified 
copy  of  the  information,  the  warrant  of  commitment,  and  a  certificate  of  the 
appointment  of  a  guardian,  if  one  be  appointed  under  tiie  seal  of  the  court.  The 
sheriff,  or  other  person  appointed,  shall  execute  the  warrant  by  conveying  the 
patient  to  the  asylum,  and  delivering  him,  togeth^  with  the  copy  of  the  informa- 
tion, the  warrant,  and  the  certificate,  to  the  superintendent.  The  superintendent 
shall  acknowledge  such  delivery  on  the  warrant,  which  the  sheriff,  or  other  per- 
son  appointed,  shall  then  return  to  the  cler^^  of  the  district  court  of  the  county, 
with  the  amount  of  his  actual  expenses  indorsed  thraeon.  [C.  L.  g  1971*  ;  *96, 
p.  400*. 

2181.  Guardian,  when  appointed.   In  case  a  person  committed  to  the 

insane  asylum  shall  be  possessed  of  property  sufficient  to  pay  any  part  of  the  coets 
incurred  by  reason  of  his  commitment  and  confinement  therein,  the  judge  shall 
appoint  a  guardian  for  such  person.    [C.  L.  §  1972*;  '96,  pp.  401-2*. 
Appointment  of  gnardian,  U  4000-4002.   Control  of  property,  etc.,  40(3-4019. 

2182.  (3-uardian*8  bond.  Form.  Each  guardian  appointed  for  a  person 
committed  to  the  asylum  shall  give  a  bond,  with  good  and  aaffident  sureties,  pay- 
able to  the  board  of  commissioners  of  the  a^lum.  Such  bond  most  be  approved 
by  the  district  judge.    The  form  of  the  bond  shall  be  substantially  as  follows: 

BOXD. 

Know  all  men  by  these  presents:   That  whereas  ,  an  insane  person, 

of  ,  in  the  county  of  ,  Utah,  has  been  committed  as  a  patient  to  the 

State  Insane  Asylum,  situated  at  Provo  CAty,  in  this  state; 

Kow,  therefore,  we,  the  undersigned,  in  consideration  of  — — -  admission 
into  the  said  asylum,  do,  jointly  and  severally,  bind  ourselves  to  the  board  of 

commissioners  thereof,  so  long  as  shall  continue  in  said  asylum  and  

property  is  sufficient  for  that  purpose,  to  pay  quarterly  in  advance  to  them  and 

their  successors  in  office,  the  sum  of  dollars,  for  the  care  and  maintenance 

of  said  insane  person,  with  such  extra  chaises  as  may  be  occasioned  by  

requiring  more  than  ordinary  care  and  attention ;  to  pay  not  exceeding  fifty  dol- 
lars for  all  damages  may  do  to  the  furniture  or  other  property  of  the 

af^lum ;  to  provide  with  suitable  clothing ;  to  pay  all  expenses  incurred 
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by  sending  said  patient  to  friends,  in  case  one  or  either  of  ub  shall  fail  to 

remove  when  required  to  do  so ;  and  to  pay  reasonable  funeral  expenses 

in  case  of  death.    Such  pajnnentB  for  care  and  maintenance  are  to  be  made  on  the 

firet  days  of  reepectively,  in  each  year,  or  at  tide  time  of  removf^  or  deatii, 

witii  inteorest  on  each  hiH  after  it  beeomee  due. 

In  witness  whereof,  we  have  herennto  set  our  names  this    day  of 

 ,  189—. 

(Nfunes  and  addresses  of  eogners. ) 

SfiATE  OF  Utah,  ) 
CouHxy  OF  .  j 

 ,  asiA  —  ,  being  duly  sworn,  each  deposes  and  says,  that  he  is  a 

resident  of  ,  in  ^bss  state,  is  a  freehf^er  therein,  and  is  worth  tiie  sum  of 

one  thouasnd  dollars,  over  and  above  all  his  debts  and  liabilities,  ezdosive 
(rf  property  exempt  from  ezecution. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  189 — . 

(Seal. )  (Signatures. ) 

This  certifies  that  I  am  personally  acquainted  with  and  ,  the 

signers  of  the  above  bond,  and  that  I  consider  each  of  th^  fully  responsible  for 
prompt  dis(diarge  of  its  obligations. 

(Signature  and  address.)    [C.  L.  §  1973;  '96,  pp.  402-3*. 

2183.  State  liable  when  patient's  property  exhausted.  When  the 
property  in  the  hands  of  the  guardian  subject  to  sale  shall  be  exhausted, 
t^e  disteict  judge  shall  give  notice  thereof  to  the  board  of  insane  asylum  com- 
BUBsioners,  and  thereafter  the  state  shall  be  liable  for  the  costs  of  tiie  care  and 
muntenance  of  the  indigent  insane.    [C.  L.  §  1973*;  '96,  p.  403. 

Skle,  mortgage,  or  leoBe  of  property  of  insane  person,  ^  4016. 

2184.  Patient  refused  for  want  of  room.  Whenever  a  patient  com- 
mitted to  the  asylum  is  refused  admission  therein  for  want  of  room,  the 
superintendent  shall  certify  such  fact  to  the  parties  liable  for  the  cost  of  such 
patient's  care  and  keeping.    [C.  L.  §  1969;  '96,  p.  395. 

2185.  Conveying  patient  to  asylum.  Expenses.  The  sheriff  shall 
be  allowed  his  actual  expenses  for  conveying  a  patient  to  the  asylum,  and  return- 
ing tiierefrom,  to  be  paid  by  the  county  from  which  such  insane  pei'son  shall  have 
been  committed.  In  the  absence  of  the  sheriff,  or  his  deputy,  or  their  inability 
to  act,  the  district  judge  may  appoint  some  suitable  person  to  execute  the  war- 
nut.  Such  person  shtiJI  take  and  subscribe  an  oath  to  discharge  properly  his 
duties  in  the  case.  He  shall  be  entitled  to  three  dollars  per  diem  and  Ms  actual 
expenses  going  to  and  returning  from  the  asylum,  to  be  paid  by  the  county  from 
which  the  patient  shall  have  been  committed.  He  may,  by  consent  of  the  district 
judge,  secure  such  assistants,  as  he  may  need,  to  execute  the  warrant.  An 
assistant  shall  receive  such  compensation  as  the  board  of  county  commissioners, 
may  determine,  not  exceeding  three  dollars  per  diem,  and  actual  traveling; 
expenses ;  provided,  that  no  female  shall  be  thus  taken  to  the  asylum  without  the- 
attendance  of  some  other  female  or  some  relative.  The  superintendent  shall,  in 
his  acknowledgment  of  delivery,  state  whether  there  waa  such  person  in  atten<f- 
anoe,  and  ^ve  the  name,  or  names,  if  any.  If  any  relative  or  immediate  friend 
of  the  patient,  who  is  a  suitable  person,  shall  so  request,  he  shall  have  the 
privilege  of  executing  the  warrant,  in  preference  to  the  sheriff  or  any  other  person 
taking  such  oath,  and  for  so  doing  he  shall  be  entitled  to  his  necessary  expenses, 
bat  no  fees.     [C.  L.  §  1971*;  '96,  pp.  400-1. 

2186.  Betum  of  harmless  or  incurable  patients.  The  board  may 
order  tiie  removal  of  any  patient  who  is  harmless  or  incurable  to  tiie  county 
whence  he  came,  after  due  notice  thereof  given  to  the  board  of  county  commis- 
Bumen  of  soch  county.    [C.  L.  §  1961 ;  '96,  p.  391. 

2187.  biaane  non-residents.  Non-residents  of  this  state,  cxmveyed  or 
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coming  here  while  insane,  may,  upon  the  written  recommendation  of  the  board 
of  coun^  commissioners  of  the  county  in  which  such  inswie  person  is  found,  be 
returned  by  the  board  of  commissioners  of  the  insane  asylum  to  the  home  or 
friends  of  such  insane  person,  if  known,  and  must  not  be  permitted  to  be  sap- 
ported  in  the  asylum.  This  prohibition  shall  not  prevent  the  commitment  to, 
and  temporary  care  in,  the  insane  asylum  of  persona  stricken  with  insanity  while 
traveling  through  or  temporarily  sojourning  in  this  state.    ['96,  pp.  391-2. 

Femll?  for  bringing  iiuane  penon  into  the  rtate,  2  2806.  Power  of  oouoty  oommunonen,  2  Sll,  anb. 
43.22905. 

2188.  Removal  of  inmate  by  friends.  Bond.  By  order  of  the  judge  of 
the  district  court  issuing  the  commitment,  the  relatives  or  friends  of  an  inmate 
of  the  asylum  may  receive  such  inmate  therefrom.  Application  must  be  made  to 
the  judge,  and  satisfactory  evidence  produced  tiiat  such  insane  person  will  be 
properly  taken  charge  of  and  given  proper  care.  The  applicants  shall  give  bond 
to  the  district  court  of  the  county  in  the  following  form : 

State  of  Utah,  \ 
County  of  .  j 

Know  all  men  by  these  presents,  that  we,  and  ,  as  principalB, 

uid  and  ,  as  sureties,  are  held  and  firmly  bound  unto  ^e  state  of 

Utah,  in  the  penal  sum  of  dollars,  lawful  money  of  the  United  States 

of  America,  to  be  paid  to  the  board  of  commissioners  of  the  State  Insane  Asylum, 
for  which  payment  well  and  truly  to  be  made,  we  firmly  bind  ourselves,  our 
executors  and  administrators,  jointly  and  severally,  by  these  presents. 

The  condition  of  the  above  obligation  is  such  that  whereas  an  order  has  been 

made  by  the  district  judge  of  district,    county,  state  of  Utah. 

directing  the  saperintendent  of  the  State  Insane  Asylum  to  deUver  the  person  of 

 ,  an  insane  person,  to  ,  the  of  said  insane  person,  the  said 

order  being  that  the  said  will  take  chaige  of  and  properly  care  for  the 

said  ,  that  he  will  obey  all  orders  of  the  said  judge  of  the  district  court 

relating  to  the  proper  care  and  custody  of  said  patient,  and  that  he  will  return 

said  to  the  asylum  when  so  ordered  by  the  judge  of  said  court,  and  will 

obey  the  laws  of  this  state  relating  to  insane  persons. 

Now,  therefore,  if  the  said  shall  faithfully  perform  the  duties  and  com- 
ply with  the  requirements  set  forth,  then  this  obligation  shall  be  void  and  of  no 
effect,  oth«nnise  to  remain  in  full  force  and  virtue. 

Witness  our  hands  this  day  of  ,  189 — . 

In  the  presence  of  (Signatures. ) 


State  of  Utah,  | 

CouiTTT  of  .  J 

 and  ,  being  duly  sworn,  each  deposes  and  says,  that  he  is  a  resi- 
dent of  the  state  of  Utah  and  a  freeholder  therein,  and  that  he  is  worth  the  sum 

of  dollars,  over  and  above  all  his  debts  and  liaUlities,  exclusive  of  property' 

exempt  from  execution. 

(Signaturee. ) 

Subscribed  and  sworn  to  before  me,  this  day  of  ,  189 — . 


On  having  made  the  required  proof  and  filed  the  forcing  bond,  the  diBtarict 
judge  i^ll  issue  his  order  to  the  superintendent  of  the  aeylum,  directing  him  to 
deliver  such  insane  person  to  the  person  deugnated,  which  order  shall  be  in  tiie 
following  form: 
Htatb  of  Utah,  ) 
County  of  .  j 

To  the  BUperintend^t  of  the  State  Insane  Asylum : 

Whereas,  have  made  application  that  be  awarded  the  costody 
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of  ,  an  insaDe  person  who  was  by  me  commitFtod  to  the  State  Insane  Asylum 

on  the  day  of  ,  and  they  having  complied  with  the  provisions  of  law 

in  such  cases  made  and  provided,  you  are  hereJ^  directed  to  deliver  the  sud 

 ,      insane  person  to  , 

 ,  Judge.    [C.  L.  §  1975*;  '96,  pp.  404r-5. 

2189.  Id.  Return  to  asylum.  If  after  snch  remove,  it  shall  be  brought 
to  the  knowledge  of  iJie  judge,  that  the  person  thus  removed  is  not  cared  for  prop- 
erly, or  is  dangerous  to  persons  or  property,  he  may  order  such  person  to  be 
returned  to  the  a^lum ;  provided,  no  patient  who  may  be  under  a  criminal  charge 
or  conviction,  shaU  be  discharged  from  the  asylum  without  the  order  of  the  court 
having  jurisdiction  of  such  case.    [C.  L.  §  1975*;  '96,  p.  405*. 

Trial  and  commitmmt  of  luauw  erhnitutk,  etc,  {8  SO60-fiO8t. 

2190.  Discharge  of  person  not  insane.  When  it  shall  appear  upon 
affidavit  filed,  or  otho-  evidence,  that  any  person  is  not  insane  ^d  is  unjustly 
deprived  of  his  liberty,  the  board  of  oommiBsioners  shall  ask  for  an  immediate 
inqoity  into  the  merits  of  the  case  by  the  district  judge  of  the  county  in  which 
such  insane  person  is  held.  If  on  eactt  examination  it  shall  appear  to  the  said 
judge  that  such  person  is  not  insane,  his  immediate  discharge  shall  be  ordered  in 
the  following  form,  to  wit: 

State  of  Utah,  ) 
cocnty  of  .  ) 

To  tiie  superintendent  of  the  State  Insane  Asylum: 

Having  this  day  examined  ,  a  penxm  heretofore  committed  to  the 

insane  asylum,  and  having  adjudged  the  sud  as  being  now  sane,  and 

restored  to  reason,  you  are  therefore  directed  to  return  said  to  tiie  county 

of  at  the  expense  of  said  county. 

 ,  Judge. 

If  found  to  be  insane,  the  judge  shall  order  his  continued  detention,  and 
may  order  the  parties  demanding  of  the  board  such  inquiry  to  pay  the  cost  of  the 
examination.     [C.  L.  §  1976;  '96,  pp.  405-6. 

2191.  Want  of  room  at  asylum.  Precedence.  If  at  any  time  it 
becomes  necessary,  for  want  of  room  or  other  cause,  to  discriminate  in  the  general 
reception  of  patients  into  the  asylum,  they  shall  take  precedence  in  the  following 
wder: 

1.  Cases  of  less  than  one  year's  duration. 

2.  Chronic  cases  of  more  than  one  year's  duration,  presenting  the  most 
favorable  prospects  for  recovery. 

3.  Those  for  whom  appUcatioa  has  been  longest  on  file.  When  cases  are 
eqtudly  meritOTiouB,  the  indigent  are  to  be  preferred.  [C.  L.  §  1977*;  '96, 
p.  406*. 

2192.  Inmate's  estate  liable  for  expenses.  The  provisions  herein 
made  for  the  support  of  the  insane  at  public  charge  shall  not  release  the  estate  of 
finch  persons  from  liability  for  their  support,  and  the  board  is  authorized  and 
empowered  to  collect  from  the  estate  of  such  persons  fuiy  sums  paid  by  the  state 
in  their  behalf .    [C.  L.  §  1978*;  '96,  p.  406. 

2193.  Infsctious  and  contagious  diseases.  Ko  patient  having  an 
infectious  or  contagious  disease  shall  be  admitted  into  the  aeylum .  [C.  L.  §  1979 ; 
'96,  p.  406. 

2194.  Inmate  may  have  special  care.  Expense.  The  relatives  or 
Mends  of  any  patient  in  the  asylum  may  pay  any  portion  or  all  of  his  expenses, 
therein,  and  the  superintendent  shall  cause  the  account  of  such  patient  to  be 
credited  with  any  sum  so  paid.  If  the  relatives  or  friends  of  any  patient  shalLi 
<^re  it,  and  shall  pay  the  expenses  thereof,  such  patient  may  have  special  care- 
and  may  be  provided  with  a  iq>ecial  attendajit,  as  may  be  agieed  upon  with  the 
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superintendent.  The  charge  for  such  specifJ  care  and  attendance  must  be  paid 
quarterly  in  advance,  and  the  superintendent  shall  make  report  thereof  to  the 
board.    [C.  L.  §  1980;  '96,  p.  406. 

Belativffl  may  be  compelled  to  support  insane  person,  §  2499. 

2195.  Officers,  etc.,  exempt  from  jury  and  militia  service.  All 

resident  officers,  attendants,  assistants,  and  employees  in  the  institution  shall 
be  exempt  from  jury  and  militia  service  during  the  term  of  their  employment. 
[C.  L.  §  1982*;  '96,  p.  407. 

2196.  Unlawful  restraint  of  insane  persons.  No  person  supposed 
to  be  insane  shall  be  restrained  of  his  liberty  by  any  other  person,  otherwise  than 
in  pursuance  of  authority  obtained  as  herein  provided,  excepting  for  such  a  brief 
period  as  may  be  necessary  for  the  safety  of  persons  and  property,  and  until  such 
authority  can  be  obtained.    [C.  L.  §  1984 ;  '96,  p.  407. 

2197.  Compensation  of  examining  physicians.  Examining  physi- 
cians shall  be  allowed  by  the  board  of  county  commissioners  of  the  county  in 
-which  the  examination  is  had,  five  dollars  each,  unless  such  physicians  shall  be 
otherwise  paid.     [C.  L.  §  1985 ;  '96,  p.  407. 

2198.  Oosts  of  examination,  how  paid.  All  costs  for  the  examina- 
tion and  commitment,  and  for  suitable  clothing  at  the  time  of  commitment,  shall 
be  paid  by  the  county  of  which  such  patient  shall  be  a  resident.  If  he  be  not 
indigent,  the  county  shall  receive  the  cost  thereof  from  the  party  liable  therefor. 
[C.  L.  §1986;  '96,  p.  407. 

2199.  Insane  person  suffering  for  want  of  care.  On  information 
laid  before  the  board  of  ^mmissioners  of  any  county  that  a  certain  insane  person 
in  the  county  is  suffering  for  want  of  proper  care,  the  board  shall  forthwith 
inquire  into  the  matter,  anJ  if  it  finds  the  information  well  founded,  it  shall 
make  all  needful  provisions  for  the  care  of  such  poson.  [C.  L.  §  1987 ;  '96, 
p.  407. 

2200.  Provision  for  patient  rejected  for  want  of  room.  On  receipt 
of  notice  from  the  board  of  asylum  GommissionerB,  or  the  superint^dent  thereof, 
that  any  person  committed  to  the  asylum  has  been  refused  admismon  therein  for 
want  of  room,  the  board  of  county  commissioners  shall  require  that  such  person 
be  suitably  provided  for,  until  such  admission  can  be  had,  or  until  the  occasion 
therefor  shall  no  longer  exist.  If  such  person  is  indigent,  the  county  shall  be 
entitled  to  receive  from  the  state,  a  sum  equal  to  the  amount  allowed  by  the  state 
for  cost  of  care  and  keeping  of  indigent  patients  in  the  insane  asylum.  [C.  L. 
§  1988;  '96,  p.  407. 

2201.  Attempt  to  consign  person  to  asylum  unlawfully.  If  any 
person  shall  in  any  wise  attempt  to  intarodnce  anouwr  into  the  asylum  contrary 
to  the  provisions  of  .this  chapter,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  more  than  fifty  dollars  and 
less  than  three  hundred  dollarB.    [C.  L.  §  1989;"  '96,  p.  407. 

2202.  Cruelty  to  insane.  Anyone  having  care  of  an  insane  person, 
who  shall  unduly  restrain  such  person,  either  with  or  without  authority,  or  who 
shall  treat  such  person  with  wanton  severity  or  cruelty,  or  shall  in  any  way' abuse 
such  person,  shall  be  deemed  guilty  of  a  misdemeanor,  b»ides  being  liable  in  «i 
action  for  damages.    [C.  L.  §  1990;  '96,  pp.  407-8*. 

2203.  Trespass  on  asylum  grounds,  etc.,  penalty.  If  any  person 
shall  without  permission  enter  any  of  the  buildings  or  inclosures  appropriated  to 
the  use  of  the  patients,  or  shall  make  any  attempt  to  do  so,  or  shall  enter  any- 
where npon  the  premises  belonging  to  the  asylum,  and  commit,  or  attempt  to 
commit,  any  trespass  or  depredatiou  thereon,  or  if,  either  from  within  or  witiiont 
the  inclosures,  wilfully  annoy  or  disturb  the  peace  or  quietness  of  the  institution 
or  any  patient  therdn,  upon  conviction  thereof  before  a  justice  of  the  peace,  he 
may  be  fined  in  any  snm  not  leas  than  five  dollars  nor  more  than  fifty  dolUuv,  or 
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may  be  imprisoned  not  leas  iAaax  ftve  nor  more  than  fifty  days,  or  may  be  pon- 
i^ed  by  both  such  fine  and  imprieonment,  in  ^e  discretion  of  the  court.    [G.  L. 

§1991;  '96,  p.  408. 

2204.  Abducting  patient,  etc.  Penalty.  If  any  person  shall  abduct 
or  induce  any  patient  to  elope  or  escape  from  the  asylum,  or  shall  attempt  to  do 
80.  or  shall  aid  or  assist  therein,  he  shall,  upon  conviction  thereof,  be  fined  in  any 
Bom  over  fifty  dollars  and  less  than  three  hundred  dollars,  or  be  imprisoned  not 
lees  than  fifty  days  nor  more  than  six  months,  or  may  be  punished  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court.    [C.  L.    1992 ;  '9U,  p.  408. 

2205.  Bringing  paupers,  etc.,  into  state.  Whoever  shall  bring  or 
cause  to  be  brought  into  this  state  any  pauper,  idiotic,  or  insane  person  with  the 
intent  to  make  such  person  a  chai^  upon  the  state,  shall  be  fined  one  hundred 
dollars,  besides  being  liable,  at  the  suit  of  the  state,  for  all  damages  incurred 
thereby,  and  for  the  cost  of  transportation  to  the  place  whence  such  pauper,  idiot, 
or  insane  person  shall  have  come.  The  board  of  county  commissioners  is  hereby 
invested  with  authority  to  transport  such  pauper,  idiot,  or  insane  person  to  the 
place  whence  he  came.    [C.  L.  §  1993;  '96,  p.  408. 

CiMBiity  board  may  prohibit  common  CBTiien  from  sob.  43.  Coon^board  may  recommeud  retom  of 
Irtying  non-resideiit  insane  in  the  county,  §  511,     Insane  person,  i  2187. 

2206.  Violating  law.  Penalties.  Any  person  refusing  or  n^lecting 
to  comply  with,  or  wilfully  and  knowingly  violating  any  of  the  provision  of  this 
chapter,  except  where  another  penalty  is  herein  provided,  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  be  imprisoned 
not  more  than  three  years,  or  be  punished  by  both  such  fine  or  imprisonment,  at 
the  discretion  of  the  court.    [C.  L.  §  1994;  '96,  p.  408. 


2207.  BatabliBhing  branch  hospital.  There  shall  be  established  at 
Park  City,  Snmmit  county,  a  branch  of  t^e  State  Miners'  Hospital  for  the  treAt- 
meat  of  tiie  dck  and  disabled  miners  of  the  state,  to  be  known  as  the  Branch  of 
tiie  State  Minem'  Hospital.    ['97,  p.  241. 

Lftnd  grant,  Enabling  Act,  sec.  12. 

2208.  Commission  to  control.  The  government  and  control  of  the 
Bnuidi  of  the  State  Miners'  Hospital  shall  be  vested  in  a  board  of  commissioners 
to  ooDsist  of  the  governor  and  two  other  memb^  appointed  by  the  gov«iior,  by 
ud  with  the  ocmsent  of  tiie  senate,  who  shall  be  known  as  the  board  of  commis- 
iioners  of  the  Branch  of  the  State  Miners'  Hospital.    ['97,  p.  241. 

2200.  Powers  of  board.  The  board  may  contract  and  be'  contracted 
with,  and  mary  sue  and  be  sued,  in  all  matters  concerning  the  hospital.  It  may 
t^e  and  hold  by  purchase,  gift,  bequest,  or  devise  real  and  personal  property 
required  for  its  uses,  and  it  may  convert  property  and  credits  received  by  gift, 
bequest,  or  devise,  and  not  suitable  for  its  use,  into  mcmey  and  property  avail- 
aUe  for  its  uses.    ['97,  pp.  241-2. 

2210.  Organization,  rules,  etc.  The  board  may  appoint  a  secretary,  a 
treasurer,  a  medical  superintendent,  and  such  other  ofiicers  as  it  may  deem  nec- 
effiary,  and  may  make  by-laws  for  its  own  government,  and  shall  have  general 
control  and  management  of  the  affairs  of  the  hospital.  A  majority  of  the  mem- 
bos  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  business.  [97, 
p.  242. 

To  pnrchue  sappliM  and  erect  buildings  b;  cod-  interested  in  contract,  etc.,  2  9066.  Warrant  drawn 
tnet,  H  3087-8060.   Officer  or  emploree  not  to  be     in  favor  of  treasarer.  j}  3070. 
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2211.  Removal  of  employees.  The  board  may  remove  amy  oflSoer  or 
employee  of  the  hospital  by  a  majority  vote  of  its  number,  for  neglect  of  daly 
or  for  refusal  to  comply  with  the  by-laws  made  for  the  eatablishmeiit  and  govern- 
ment of  the  institution.    ['97,  p.  242. 

2212.  Board  to  certify  number  of  patients.  On  or  before  the  first 
day  of  January  of  each  year,  the  board  shall  certify  to  the  state  auditor  the  num- 
ber of  indigent  patients,  the  number  of  pay  patients,  and  the  number  of  patients 
who  pay  in  part,  and  tUso  the  amount  paid  by  each.    ['97,  p.  242. 

2213.  Application  for  admission  to  hospital.    AppliGati<ni  for 

admission  to  the  hospital  must  be  made  to  the  medical  superintendent  under 
such  rules  and  regulations  as  the  board  may  establish.    ['97,  p.  242. 

2214.  Id.  Oosts  of  treatment.  In  case  a  person  received  into  tbe 
h<^ital  shall  be  possessed  of  property  sufficient  to  pay  the  costs  of  treatment,  or 
any  part  of  the  same,  he  shall  be  admitted  on  such  terms  as  the  board  may  fix; 
provided,  that  the  hospital  shall  be  free  to  any  indigent  miner.    ['97,  p.  242. 

2215.  Bzpenses.  Special  care.  The  relatives  or  friends  of  any  patirat 
in  tbe  hospital  may  pay  any  portion  or  all  of  his  expenses  therein.  Patients  who 
desire  it,  and  shall  be  able  to  pay  tiie  expenses  thereof,  may  be  provided  with  a 
special  attendant  or  have  such  other  special  care  as  the  snperintend^t  may  deem 
expedient    ['97,  p.  242. 

22 1 6.  Infectious  or  contagious  diseases.  No  patient  having  an  infec- 
tious or  contagious  disease  shall  be  admitted  into  the  hospitfkl.    ['97,  p.  242. 

2217.  Donation  of  site  a  condition  precedent.  This  chapter  shall 
take  eflfect  only  upon  condition  that  there  shall  oe  donated  and  conveyed  to  the 
state  a  suitable  site  for  such  hospital,  to  be  subject  to  the  approval  of  the  board  of 
commissioners  hereinbefore  provided  for,  and  on  the  further  condition  that  there 
shall  be  donated  and  actually  paid  to  ihe  said  board  of  comm^sioners  the  sum  of 
five  thousand  dollars  as  a  fund  to  assist  in  the  building  of  the  hospital  herein 
provided  for.    ['97,  p.  242. 

2218.  Building.  Maintenance.  Bequests.  Reports.  The  sum  of 
five  thousand  dollars  is  hereby  appropriated  to  be  used  under  the  direction  and 
control  of  tiie  said  board  of  commissioners  in  the  erection  of  a  building  for  such 
hospital.  The  board  of  commissioners  may  expend  in  the  maintenance  of  the  hos- 
pital such  sums  as  may  be  paid  into  the  same  patients,  and  may  also  receive 
gifts,  bequests,  and  devises  of  personal  and  ref^  estate,  and  apply  the  sune,  w 
the  proceeds  thereof,  according  to  the  intention  of  the  donors,  for  the  use  and 
benefit  of  the  hospital.  The  board  shall  make  semi-annual  reports  to  the  gov- 
ernor of  all  its  transactions.    ['97,  p.  243. 


2219.  Object.  The  state  prison,  situated  in  the  county  of  Salt  lAke^ 
shall  be  for  the  confin^ent  of  persons  lawfully  sentenced  thereto.  [*96,  p.  252*. 

Location,  Con.  art  If^  boo.  3.  Land  grant,  Enabling  Act,  sec.  12.  Land  held  in  tnut,  Cm.  art.  90, 
flee  1. 

2220.  Board  of  correctionB.  The  government  and  control  of  the  state 
prison,  and  the  charge  of  its  general  interests  and  affairs  shall  be  vested  in  a  board 
of  corrections  to  consist  of  four  members,  not  more  than  two  of  whom  shall  be  of 
the  same  political  partj'.  At  the  expiration  of  the  respective  terms  of  the  present 
membera  the  successor  of  each  shall  be  appointed  for  the  term  of  four  years.  The 
governor  shall  be  ex  officio  a  member  of  said  board.    ['96,  p.  252*. 

Appt^tment  of  membem;  filling  of  vacandea,  }8  3064,  80^ 
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2221.  Id.  Oaths  and  bonds.  Each  member  of  the  board  Bhall  qualify 
by  taking  the  constitutional  oath  of  office  and  by  giving  a  bond,  with  sufficient 
sureties,  to  the  state  of  Utah,  iu  the  penal  sum  of  one  thousand  dollars,  con- 
ditioned for  the  faithful  performance  of  his  duties.  Such  bond  must  be  approved 
by  and  delivered  to  the  secretary  of  state. 

2222.  Id.  Powers.  The  board  of  corrections  may  contract  and  be  con- 
tracted with,  and  may  sue  and  be  sued  in  all  matters  concerning  the  state  prison. 
['96,  p.  265. 

2223.  Id.  To  serve  without  compenBation.  Expenses.  The  mem- 
berB  of  the  board  of  corrections  shall  receive  no  compensation  for  their  time  or 
services,  save  their  actual  and  reasonable  expenses  incurred  in  the  performance 
of  their  official  duties,  the  account  for  which  to  be  verified  on  oath,  shall  be  pfud 
by  the  state  treasurer,  on  the  warrant  of  the  state  auditor,  out  of  moneys  in  the 
treasury  not  otherwise  appropriated.    ['96,  p.  252. 

2224.  Officers  of  prison.  Oaths  and  bonds.  The  officers  of  the  state 
prison  shall  consist  of  a  warden,  who  shall  be  the  principal  keeper,  one  depui>y 
warden^  one  clerk,  who  shall  also  be  a  keeper,  one  physician  who  is  a  surgeon,  a 
matron,  and  as  many  keepers  and  guards  as  the  warden  and  the  board  may  deem 
necessary.  The  board  may  appoint  persons  having  the  necessary  practical 
knowledge  to  be  overseers  of  such  work  as  may  hereafter  be  estabhshed,  when, 
in  ite  judgment,  such  appointments  will  promote  the  efficiency  of  the  prison  labor. 
Each  of  said  officers,  before  ^tering  upon  the  duties  of  his  office,  shall  take  and 
sabscribe  the  official  oath  prescribe  in  the  constitution,  and  file  the  same  with 
the  secretary  of  state.    ['96,  p.  253. 

2226.  Warden.  Appointment  and  removal.  The  board  shall  appoint 
the  warden,  who  shall  hold  office  during  its  pleasure.  He  shall  possess  the  ability 
aiid  qnalifications  necessary  to  Successfully  carry  on  the  industries  of  the  prison, 
and  be  one  who  has  the  executive  ability  essential  to  the  proper  management  of 
the  ofiicers  and  employees  under  his  jurisdiction,  and  to  enforce  and  maintain 
[Hx^er  discipline  in  eveiy  dei>artment,  and  the  board  shall  have  power  to  remove 
him  for  cause,  after  opportunity  shall  have  been  given  him  to  be  heard,  upon 
written  chaises.  No  wfoden  shall  be  removed  except  for  cause.  The  board  shall 
be  the  sole  judges  of  the  sufficiency  of  the  cause,  and  any  and  all  of  its  decisions 
shaU  be  final.    ['96,  p.  253. 

2226.  Other  officers.  The  deputy  warden  and  all  other  officers  and 
employees  of  the  prison  shall  be  appointed  by  the  warden  of  the  prison,  subject 
to  the  approval  of  tiie  board,  and  shall  hold  their  offices  during  the  pleasure  of 
the  warden  luid  the  board.    ['96,  p.  253. 

2227.  Warden  to  reside  at  prison.  Bond.  The  warden  shall  reside 
at  the  prison  in  apartments  to  be  assigned  to  him  by  the  board.  He  shall  be  in 
constant  attendance  at  the  prison  except  when  absent  on  some  necessary  duty, 
or  sick,  in  which  case  his  duties  during  his  absence  or  illness  shall  be  performed 
by  the  deputy.  In  no  case  shall  the  warden  and  deputy  warden  be  absent  from 
the  prison  at  the  same  time.  Before  entering  upon  the  duties  of  his  office,  the 
warden  of  the  prison  shall  execute  to  the  state  a  bond  with  two  or  more  sufficient 
sureties,  in  the  penal  sum  of  twenty  thousand  dollars,  conditioned  that  he  shall 
faithfully  account  for  all  money  and  property  that  may  come  into  his  hands  by 
Tirtue  of  his  office,  and  perform  all  the  duties  incumbent  upon  him  as  such 
warden,  according  to  law.  The  bond  shall  be  approved  by  the  board  and 
ddivcrod  to  tiie  eecretaiy  of  state.    ['96,  pp.  253-4. 

2228.  Warden  to  keep  daily  journal.  The  warden  shall  keep  a  daily 
journal  of  the  proceedings  of  the  prison,  in  which  he  shall  note  every  infraction 
of  &e  rules  and  regulations  of  the  prison  by  any  officer  or  guard  thereof,  which 
shall  oome  to  his  knowledge,  and  he  shall  make  a  memorandum  therein  of  every 
oomplaiiit  made  by  any  convict  of  cruel  or  unjust  treatment  by  any  officer  of  the 
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prison,  or  of  a  want  of  good  and  Bufficient  food  or  clothing;  had  also  of  every 
infraction  of  the  rules  and  regulationB  of  the  priacm  by  any  prisoner,  luuniiij^ 
him  and  specifying  the  off^iae ;  and  also  what  punislunent  and  the  extent  thereof, 
if  any,  shall  have  been  inflicted.  The  journal  shall  be  laid  before  the  board  d 
the  priBon  at  every  stated  meeting,  and  at  evoy  special  meeting  when  drananded. 
['96,  p.  264. 

2229.  Duties  of  warden.  It  ehall  be  the  duty  of  the  warden  under  tlie 
rules  and  regulations  adopted  by  the  board  for  the  government  of  the  prison : 

1.  To  exercise  a  general  snperintendency  over  the  government,  discipUne, 
and  police  of  the  prison,  and  to  superintend  all  the  business  concerns  thereof. 

2.  To  give  necessary  directions  to  all  inferior  officers,  keepers,  and  goards, 
and  to  examine  whether  they  have  been  careful  and  vigilant  in  their  respective 
duties. 

3.  To  examine  daily  into  tiie  state  of  ihe  prison,  and  the  health,  conduct, 
and  safe  keeping  of  the  prisoners. 

4.  To  use  every  proper  means  to  furnish  employment  to  prisoners  most 
beneficial  to  the  state  and  best  suited  to  their  several  capacities. 

6.  To  superintend  any  manufacturing  and  mechanical  business  that  may  be 
carried  on  by  the  state,  pursuant  to  law,  within  the  prison ;  to  receive  the  articles 
manufactured,  and  to  sell  and  dispose  of  the  same  for  the  benefit  of  the  state. 

6.  To  take  chaige  of  the  realty  attached  to,  and  of  the  personalty  bdonging 
to  the  prison. 

7.  To  inquire  into  the  justice  of  any  complaint  made  by  any  of  the  convicts 
relative  to  their  provisions,  clothing,  or  treatment. 

8.  To  be,  under  the  direction  of  the  board,  the  custodian  of  appropriations 
made  by  the  legislature  and  drawn  teom.  the  state  treasury,  and  of  fOl  funds 
belonging  to  the  prison  and  arising  from  the  labor  of  the  convicts  or  the  s^es  <A 
manufactured  articles. 

9.  And  generally  to  have  chaise  of  all  departments  of  the  prison  and  its 
officers  as  the  executive  head.    ['96,  pp.  254-5*. 

Warrants  drawn  in  favor  of  warden,  ^  SOTO. ' 

2230.  Id.   Monthly  financial  report.    The  warden  shall  make  a 

monthly  report  to  the  board  of  iJl  moneys  received  by  him  from  every  source  by 
virtue  of  his  office,  and  of  all  sums  paid  and  expended  by  him,  with  lawful  vonchere 
thffl^for.    The  report  must  also  state  the  balance  in  his  hands.    ['96,  p.  255. 

2231.  Id.  To  take  charge  of  oonTict's  personal  eflbcts.  The 
warden  shall  take  charge  of  the  property  which  a  convict  may  have  about  his 

person  when  received  at  the  prison.  The  money  so  taken  shall  be  placed  in  the 
prison  accounts  to  the  credit  of  the  convict  from  whom  it  is  taken ;  the  other 
property,  if  of  any  value,  and  not  of  a  perishable  nature,  shall  be  kept  by  the 
warden  and  returned  to  the  convict  when  he  shall  be  discharged,  or  all  sh^  be 
delivered  to  his  legal  representatives  in  case  of  his  death  before  being  released: 
promdedf  that  if  no  legal  representative  shall  demand  such  property  within  tvo 
years  after  t^e  death  of  the  convict,  the  whole  of  it  shall  become  the  property 
of  and  be  applied  to  the  use  of  the  state.    ['96,  p.  255. 

2232.  Clerk  of  prison.  Bond.  The  clerk  of  the  prison,  before  entering 
upon  the  duties  of  his  office,  shall  execute  a  bond  to  the  state,  with  snfficieDt 
sureties,  to  be  approved  by  the  board,  in  the  penal  sum  of  five  thousand  dollars, 
conditioned  that  he  will  keep  a  ti>ue,  honest,  and  faitliful  record  of  the  accounts 
of  the  prison,  and  pay  over  all  moneys  that  may  oome  into  his  hands  as  such 
clerk,  and  will  faitlifully  dischai^  all  the  duties  of  such  office  as  prescribed  hy 
law  and  the  rules  and  regulations  of  the  prison.  The  bond  shall  be  filed  in  tlie 
office  of  the  secretary  of  state.    ['96,  pp.  255-6. 

2233.  Id.   Duties.   It  shall  be  the  duty  of  the  clerk  of  the  [nison : 

1.    To  attend  at  the  prison  daily  daring  tike  iH*oper  business  hours,  unless, 
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by  the  direction  of  the  board  or  the  w&rdea,  he  be  otherwiBe  engaged  in  transact- 
ing bnsinesB  on  accoant  of  the  prison. 

2.  To  keep  the  bookB  and  accounte  of  the  prison  in  such  manner  as  to 
clearly  exhibit  all  the  financial  transactions  relating  to  it;  to  also  keep  a  register 
of  convicts,  in  which  shall  be  entered  in  alphabetical  order  the  name  of  each 
amnct,  the  crime  of  which  he  is  convicted,  the  date  of  his  conTicfeionf  term  of 
aentenoe,  from  what  county,  and  hy  what  ooort  sentenced,  his  place  of  nativity, 
age,  occnpation,  complexion,  stature,  number  of  previous  convictions,  and  whether 
I»evioualy  confined  in  &  prison  in  this  or  any  other  state,  together  with  when 
mA  how  he  was  dischai^ed.  The  board  or  warden  may  require  such  additional 
focts  to  be  stated  on  the  raster  as  may  be  deemed  proper. 

3.  To  do  all  such  writing  as  may  be  required  of  him  by  the  board  or  warden 
relatmg  to  the  affairs  of  the  prison.    ['96,  p.  256. 

2234.  Duties  of  physician.  It  shall  be  the  duty  of  the  physician  of  the 
prison : 

1.  To  attend  at  all  times  to  the  wants  of  sick  convicts  whether  in  the  hos- 
pital or  in  their  cells,  and  to  bestow  upon  them  all  necessary  medical  service. 

2.  To  examine  weekly,  in  company  with  the  warden,  the  cells  of  the  con- 
victs, for  the  purpose  of  ascertaining  whether  or  not  they  are  kept  in  a  proper 
state  of  cleanliness  and  ventilation^  and  if  they  are  not  bo  kept  to  point  out  to  the 
warden  the  deficiencies,  aad  report  the  same  monthly  to  the  board  of  the  prison. 

3.  To  prescribe  the  diet  of  sick  convicts,  and  his  directions  in  relation 
thereto  shiUl  be  strictly  followed ;  and  to  be  present  at  and  superintend  all  cor- 
poral punishments  which  may  be  inflicted  in  the  prison. 

4.  To  keep  a  daily  record  of  all  admissions  to  the  hospital,  and  of  cases 
treated  in  the  cells  or  elsewhere,  including  the  sex,  color,  nativity,  age,  occupa- 
tion, habits  of  life,  crime,  period  of  entrance  and  discharge  from  the  hospital,  and 
disease. 

6.  To  make  a  yearly  report  to  the  board  of  the  sanitary  condition  of  the 
prison  during  the  year,  which  report  shall  s^^ao  contain  a  condensed  statement  of 
the  information  contained  in  his  daily  record. 

6.  To  make  all  such  other  reports  as  the  board  or  warden  may  from  time 
to  time  require.    ['96,  pp.  256-7. 

2236.  Id.  Excusing  conviot  from  labor.  It  shall  be  the  duty  of  the 
pfa^dan,  in  case  any  convict  claims  to  be  unaUe  to  labor  by  reason  of  sickness, 
to  examine  such  convict;  and  if  it  is  his  opinion,  upon  examination,  that  the 
convict  is  unable  to  labor,  he  shall  immediately  certify  the  same  to  the  warden, 
and  the  convict  shall  thereupon  be  relieved  from  labor  and  admitted  to  the  hos- 
pital, or  be  placed  in  his  cell  or  elsewhere,  for  medical  treatment,  as  the  physician 
8hall  direct,  having  due  r^ard  for  the  convict's  safe  keeping.  Such  convict  shall 
not  be  required  to  labor  so  long  as,  in  the  opinion  of  the  physician,  his  disability 
shall  continue ;  and  whenever  we  physician  shall  certify  to  the  warden  that  such 
convict  is  sufficiently  recovered  to  be  able  to  labor,  the  convict  shall  be  required 
to  labor.    ['96,  p.  257. 

2236.  DrugS}  how  fomished.  The  necessary  medicines  and  other  h<^ 
pital  stores  for  the  use  of  the  prison  shall  be  furnished  by  the  board  and  shall  be 
onnpounded  by  the  physician  free  of  chai^  to  t^e  state.    p96,  p.  267*. 

2237.  Board  has  access  to  prison,  etc.  It  shall  be  the  dnty  of  the 
warden  and  other  officers  of  the  prison,  whenever  requested,  to  admit  the  board 
of  the  prison  or  any  member  thereof,  into  every  part  of  the  prison ;  to  exhibit  to 
it,  or  any  member  of  it,  on  demand,  all  the  books,  papers,  accounts,  and  writings 
pertaining  to  the  prison  or  the  business,  government,  discipline,  or  management 
thereof,  and  to  render  the  boiurd  every  ot^ier  facility  to  discharge  its  duties.  ['96, 
p.  257. 


223a  Salaries,  quarters,  and  board  of  emplosrees.  There  shall  be 
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paid  monthly  at  the  office  of  the  prison,  to  the  officers  thereof,  the  following 
Bf^ariee:  to  the  warden,  a  Bum  not  exceeding  seventy-five  dollars;  to  the  deputy 
warden,  a  sum  not  exceeding  sixty-five  dollars;  to  the  clerk,  a  sum  not  exceeding 
sixty-five  dollars ;  to  the  physician,  a  sum  not  exceeding  one  hundred  dollars ;  to 
the  matron,  twenty-five  dollars;  to  each  of  the  keepers  and  guards,  a  sum  not 
exceeding  sixty  dollars,  as  the  board  in  its  discretion  may  deem  for  the  beet 
interests  of  the  prison ;  and  to  aH  other  employees  of  the  prison  shall  be  paid  such 
compensation,  within  the  limits  above  fixed,  as  the  board  may  deem  just  and 
reasonable,  and  shall  direct;  provided,  that  any  individual  salary  may  be 
increased  beyond  the  limit  named  in  the  preceding  clause,  by  the  approval  of  the 
governor.  The  warden  shall,  iii  addition  to  his  salary,  be  allowed  the  use  of 
bouse,  fuel,  lights,  and  provisions  for  his  family  and  for  guests  who  visit  bim 
on  business  connected  with  the  prison,  and  any  officer  may,  in  the  discretion  of 
tiie  board,  be  idlowed  the  use  of  a  house  or  an  apartment  free  of  rent.  No  officer 
or  other  person  employed  in  or  about  the  prison  shall  be  permitted  to  receive  in 
any  way  perquirates,  emoluments,  or  supplies  for  himself  or  his  family  from  the 
prison,  other  than  the  compensation  allowed  by  law.  The  board  may,  if  it  shall 
deem  it  for  the  interests  of  the  prison,  require  the  keepers,  guards,  and  such  of 
the  employees  as  it  may  designate,  to  be  lodged  and  messed  or  boarded  in  the 
prison ;  and  for  that  puipose  may  furnish  lodging  rooms  in  a  plain  and  substan- 
tial manner,  and  supply  provi^ons  from  the  prison  stock,  which  shall  be  cooked 
and  prepared  by  the  Ubor  of  convicts,  and  served  at  Bach  time,  and  on  such  terms, 
and  in  sndi  place  as  the  board  may  direct.    ['96,  pp.  267-8. 

2239.  Member  of  board  not  to  be  warden.  Offlcere  not  to  be 
interested  in  contracts.  No  member  of  the  board  shall  be  warden  of  the 
prison,  nor  be  concerned  in  the  business  thereof,  nor  hold  any  other  appointment 
or  place  connected  with  the  prison,  and  no  person  shall  be  appointed  member  of 
the  board,  warden,  deputy  warden,  or  clerk,  or  to  any  other  employment  in  the 
prison,  who  shall  be  personally  interested,  directly  or  indirectly,  in  any  kind  <rf 
buedness  earned  on  in  the  prison.  No  member  of  the  board,  warden,  nor  any  otiier 
officer  of  the  prison,  shaU  employ  the  labor  of  any  convict  npon  any  work  in 
which  he  or  any  other  officer  fdudl  be  personally  interested.  Should  any  officer 
be  or  become  in  any  manner  personally  interested  in  any  contract  for  furnishing 
provisions,  clothing,  or  other  necessaries  for  the  use  of  the  state  prison,  or  be 
or  become  in  any  manner  personally  interested  in  any  contract  for  buildings  or 
the  construction  of  buildings  of  any  kind  in  any  way  connected  therewith, 
or  for  furnishing  material  of  any  kind  for  the  construction  of  such  buildings, 
snoh  officer  so  interested  shall,  npon  conviction  thereof,  be  removed  from  office 
and  forfeit  any  interest  he  may  have  in  such  contract.    ['96,  pp.  258-9*. 

Offloen  or  employsM  not  to  be  interested  in  eontnu^  etc.,  {  8066.  SnppUea  pnrchaaed  and  baildinga 
erected  hy  contract,  ||  3067-3069. 

2240.  Officers,  etc.,  exempt  from  militia  and  juries.  The  warden, 
d^uty  warden,  clerk,  keepra^,  guards,  and  other  necessary  attendants  shall, 
wMle  in  the  actual  employ  of  the  state  as  such,  be  ex^pt  from  military  and  jury 
duties.    ['96,  p.  259. 

2241.  Board  meetings.  Journal.  President.  Prison  rules.  The 
bosard  shall  meet  at  the  state  prison  bi-monthly  and  oftener  as  the  proper  control 
and  management  thereof  may  require.  A  majority  of  the  members  of  the  board 
shall  constitute  a  quorum  for  the  transaction  of  business ;  but  for  a  meeting  held 
for  the  appointment  or  removal  of  the  warden,  or  any  business  relating  thereto, 
at  least  ten  days'  notice  in  writing  to  each  member  shall  have  been  given,  by  the 
president  or  secretary  of  the  board,  stating  the  object  of  the  meetii^.  All  orders 
and  resolutions  of  the  board  shall  be  entered  in  its  jonmal.  At  the  first  meeting 
after  their  appointments,  and  U^nially  thereaftw,  the  membm  shall  choose 
the  president  of  the  board.  The  derk  of  the  prison  shall  act  as  secretary  of  the 
board,  and  shall  attend  and  keep  regular  minutes  of  its  proceedings  and  of  all 
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rules  and  r^alationB  adopted  by  it,  which  shall  be  recorded  in  a  book  kept  at  the 
office  of  the  prison  for  that  purpose,  and  shall  be  signed  by  the  members  of 
the  board  present.  It  shall  be  the  dut^  of  the  board  to  make  and  adopt  all  such 
general  rules  for  the  gov^'niurat  and  discipline  of  the  prison  as  it  may  deem 
ezpedifflit,  and  from  time  to  time  to  cdumge  and  amend  the  same  as  circumstances 
may  require.    ['96,  p.  259. 

2242.  Olassificatlon  of  prisoners.  Inspections.  Conduct  of  pris- 
oners. It  shall  be  the  dnty  of  the  board  to  dassify  the  prisoners  into  three 
grades,  as  follows:  in  the  first  grade  shall  be  included  those  appearing  to  be  cor- 
rigible or  less  vicions  than  the  others  and  likely  to  observe  the  laws  and  maintain 
themselves  by  honest  industry  after  their  discharge;  in  l^e  second  grade  shall  be 
included  those  appearing  to  be  incorrigible  or  more  vicious,  but  so  competent  to 
work  and  so  reasonably  obedi^mt  to  prison  discipline  as  not  to  seriously  interfere 
with  the  productiveness  of  their  labor,  or  of  the  labor  of  those  with  whom  they 
may  be  employed ;  in  the  third  grade  ^lall  be  included  those  who  are  incorrigible 
or  so  insubordinate,  or  so  incompetent,  otherwise  than  from  temporary  ill  health, 
as  to  seriously  interfere  with  the  discipline  or  productiveness  of  the  labor  of  the 
prison.  The  board  shall  also  make  aad  adopt  rules  for  the  sepiuntion  and 
classification  of  prisoners,  for  their  promotion  and  reduction  from  one  grade  to 
another,  askd  from  time  to  time  to  change  and  amend  the  same  as  (drcumstances 
may  require.  In  making  such  rules  and  regulations  the  board  shi^,  as  for  as 
practicable,  consistent  with  the  discipline  of  the  pristm,  adopt  such  as  shall,  in 
its  judgment,  best  conduce  to  the  reformation  of  the  oonvicts.  A  printed  copy 
of  tiie  rules  and  reflations  shall  be  furnished  every  officer  and  guard  at  the  time 
he  is  appointed  and  sworn,  and  so  much  thereof  as  relates  to  the  dutaee  and  obli- 
gations of  the  convicts  shall  be  hung  up  in  a  conspicuous  place  in  each  cell  and 
shop,  and  such  rules  shall,  so  far  as  practicable,  be  written  or  printed  in  a 
language  known  to  the  convict  occupying  the  cell.  The  board  shall  at  its  regular 
meetings  examine  all  the  different  departments  of  tiie  prison,  and  inquire  into  all 
matters  connected  with  the  government,  discipline,  fuid  policy  th^«of,  the 
punishment  and  employment  of  t^e  oonvicts  therein  confined,  the  books, 
accounts,  and  vouchers  of  the  warden  and  clerk,  the  money,  the  purchases  and 
sales  of  the  articles  provided  for  the  prison  or  sold  on  account  thereof,  and 
whether  or  not  the  convicts  are  properly  fed,  clothed,  and  governed.  The  board 
shall  also  inquire  into  any  improper  conduct  which  may  be  alleged  to  have  been 
committed  by  the  warden  or  any  other  officer  or  employee  of  the  prison,  and  for 
that  purpose  may  issue  subpoenas  to  compel  the  attendance  of  witnesses  and 
the  production  of  books,  papers,  and  writings  before  the  board,  with  like  effect 
and  subject  to  the  same  penalties  for  disobedience  as  in  cases  of  trial  before 
jostioeB  of  the  peace,  and  the  board  may  examine  any  witnesses  produced 
before  it  on  oatii  to  be  administered  by  the  president  of  the  board,  or  in  his 
absence  by  some  other  member  thereof.    ['96,  pp.  259-60. 

2243.  Food,  clothing,  etc.,  of  convicts.  The  bo^  may  make  regu- 
lations in  regard  to  the  food,  rations,  clothing,  and  bedding  of  the  convicts,  as 
the  health,  well-being,  and  circumstances  of  each  may  require;  but  all  diet, 
rations,  clothing,  beds,  and  bedding  diall  be  plain,  of  good  quality,  and  in  suffi- 
cient quantity  for  the  sustenance  and  comfort  of  the  convicts.    ['96,  p.  260. 

2244.  Reports  to  and  f^om  board.  The  board  shall  annually,  and 
oftener  as  it  may  deem  necessary,  require  reports  from  the  warden  and  other 
officers  of  the  prison  in  rdation  to  all  matters  connected  with  the  management, 
business,  disdpline,  money,  and  property  thereof,  and  the  condition,  conduct, 
and  employment  of  the  oonvicts  confined  therein.  The  biennial  reports  of  the 
boivd  to  the  governor  and  legislature  must  show  the  whole  number  of  convicts  in 
the  prison,  and  the  whole  number  received  during  each  of  the  two  years,  with  the 
Dames  of  the  counties  whence  they  were  received,  and  the  crimes  of  which  they 
were  convicted,  together  with  the  number  of  those  who  shall  have  died,  have 
been  dischaiged,  escaped,  or  pardoned,  and  such  other  facts  and  suggestions  as 
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will  fully  exhibit  the  mtire  workings  of  the  prison  daring  the  two  preceding 
years.    ['96,  p.  261*. 

2245.  Register  of  criminals.  Bespecting  each  prisoner  received  into 
the  prison,  the  board  shall  cause  to  be  entered  from  time  to  time  in  a  re^ster, 
such  facts  as  can  be  ascertained  of  parentage  and  of  early  social  influence,  as 
seem  to  indicate  the  constitutional  and  acquired  defects  and  tendencies  of  the 
prisoner,  and,  based  upon  these,  an  estimate  of  the  character  of  the  prisoner  and 
the  best  probable  plan  of  treatment  Upon  such  register  shall  also  he  entered, 
from  time  to  time,  minutes  of  observed  improvement  or  deterioration  of  character, 
and  notes  as  to  methods  of  treatment  employed,  and  all  orders  or  alterations 
affecting  the  standing  or  situation  of  the  prisoner,  and  any  facts  of  personal  his- 
tory which  may  be  brought  to  the  knowledge  of  the  board  affecting  the  question 
of  the  final  release  of  the  prisoner,  or  his  being  suffered  to  go  out  on  parole. 
['96,  pp.  261-2. 

2246.  Redaction  of  sentence  for  good  behavior.  Each  convict 
sentenced  for  any  period  less  thui  life  who  shall  not  have  been  guilty  of  a  breach 
of  the  rules  of  oisdpline  of  the  prison  shall  be  entitled  to  a  reduction  of  the 
period  of  sentence,  as  herdnafter  provided ;  and  when  the  full  term  of  imprison- 
ment for  which  such  convict  shall  have  been  sentenced  shall  be  diminished  by  his 
good  conduct  under  the  provisions  of  this  chapter  so  that  his  term  of  imprison- 
ment has  thereby  expired,  the  warden  shfdl  immediately  furnish  the  board  of 
corrections  a  certificate  stating  the  length  of  time  his  term  of  imprisonment  has 
been  so  diminished,  and  no  objections  appearing  to  the  bourd,  the  0(»ivict  shall 


Statute  in  fbree  at  time  of  convict's  aeatence     than  three  monthB,  there  is  no  dedaetion.  Exptute 
detemiine«  redaction  to  which  he  is  entitled.    In     Nokes,  6  U.  106 ;  21  P.  458. 
reCl&waon,  5  U.  368;  16  P.  328.    Fromat«nn  less 

2247.  Id.  The  hereinafter  specified  deductions  shall  be  allowed  to  con- 
victs for  good  conduct:  from  a  term  of  sentence  of  three  months,  fifteen  days;  from 
a  term  of  six  months,  thirty  days ;  from  a  term  of  one  yeu*,  two  calendar  months ; 
tiins,  a  one  year  convict  shall  be  entitied  to  a  discharge  at  the  exinration  of  ten 
months.  If  the  term  be  for  any  time  greater  than  one  year,  the  service  for  the 
second  year  or  portion  thereof,  shall  b^n  at  the  expiration  of  ten  months,  which 
shall  stand  for  a  service  of  one  year.  On  a  second  year  the  convict  shall  be 
entitled  to  a  deduction  of  three  calendar  months;  thus,  a  service  of  one  year  and 
seven  months  shall  be  sufficient  for  a  term  of  two  years.  The  service  of  a  third 
year  or  fraction  thereof,  shall  begin  at  the  expiration  of  one  year  and  seven 
months ;  four  calendar  months  shall  be  allowed  on  said  third  year ;  thos,  a  service 
of  two  years  and  three  months  shall  be  sufficient  for  a  term  of  three  years.  For 
a  term  of  four  years,  the  service  of  the  fourth  or  portion  thereof,  slu^l  begin  at  the 
expiration  of  two  years  and  three  months,  and  on  the  fourth  year  five  months 
shall  be  allowed ;  thus,  a  service  of  two  years  and  ten  months  shall  be  sufficient 
for  a  term  of  four  years.  In  a  term  of  five  years  the  service  of  the  fifth  year  or 
portion  thereof,  shall  begin  at  the  expiration  of  two  years  and  ten  months,  and 
from  the  fifth  year  thwe  shall  be  a  deduction  of  six  calendar  months ;  thus,  a 
service  of  three  years  and  four  months  shall  be  sufficient  for  a  term  of  five  years. 
For  all  time  in  excess  of  five  ywp9i  there  shidl  be  a  deduction  of  one-half  of  such 
time.    [C.  L.  §  5269. 

2I24S.  Id.  In  all  terms  of  sentence  terminating  between  those  herein- 
before specified,  the  deduction  shall  be  proportionate.    [C.  L.  §  5270. 

2249.  Forfeiture  of  reduction.  For  a  violation  of  the  rules  the  con- 
vict shall  be  liable  to  forfeit  all  of  his  reduction  time  for  t^e  month  in  which 
the  infraction  occurs.  If  the  offense  or  offenses  be  aggravated  or  frequent,  the 
warden  or  other  officer  in  charge  shall  have  power  to  punish  the  offender  by 
depriving  him  of  all  or  any  portion  of  his  reduction  time  earned  previous  to  tlie 
commission  of  said  offense  or  offenses ;  provided,  that  any  convict  who  may  feel 
himself  aggrieved  by  the  action  of  the  warden  or  other  officer  in  cluuge,  in  such 
cases,  shidl  have  the  right  to  appeal,  in  writing,  to  the  board  of  corrections^ 


be  released.    [C.  L.  §  5268*. 
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which  writing  shall  include  a  statement  of  facts  and  the  evidence  and  reasons  of 
the  appellant  for  considering  himself  unjustly  dealt  with.  Should  the  board, 
npon  inveBtigation,  deem  the  complaint  of  the  convict  well  grounded,  it  shall 
credit  back  to  such  convict  the  earned  reduction  time  of  wMch  he  shall  have 
been  deprived.    [C.  L.  §  5271*. 

2250.  Habitual  criminal,  permit  to  be  at  liberty,  when.  When  it 
shall  appear  to  the  board  that  any  person  sentenced  to  the  state  prison  as  a  hab- 
itaal  criminal  has  reform^,  it  may  issue  to  him  a  permit  to  be  at  liberty  during 
the  remainder  of  his  term  of  sentence,  upon  such  conditions  as  it  deems  best; 
and  it  may  revoke  such  permit  at  any  time  previous  to  its  expiration.  The  vio- 
lation by  the  holder  of  a  permit,  granted  as  aforesaid,  of  any  of  the  terms  or 
oondifions  thereof,  or  his  violation  of  any  of  the  laws  of  the  state,  shall  of  itself 
make  void  the  permit.    ['96,  p.  262. 

2261.  Parole  of  prisonere.  The  board  shall  have  power  to  establish 
rules  and  regulations,  under  which  any  prisoner,  who  is  now  or  hereafter  may  be 
imprisoned  under  a  sentence  other  than  for  murder  in  the  first  or  second  degree, 
and  who  may  have  served  a  minimum  term  provided  by  law  for  the  crime  for 
which  he  shall  have  been  convicted,  (and  who  shall  not  have  previously  been 
convicted  of  felony  and  served  a  term  in  a  penal  institution),  and  any  prisoner 
who  is  now  or  hereafter  may  be  imprisoned  under  a  sentence  for  murder  in  the 
first  or  second  d^ree  and  who  has  now  or  hereafter  shall  have  served  under  said 
sentence  twenty-five  full  years,  may  be  allowed  to  go  upon  parole  outside  of  the 
prison  buildings  and  their  inclosures,  but  to  remain,  while  on  parole,  in  the  le^al 
custody  and  under  the  control  of  the  board,  and  subject  at  fuiy  time  to  be  taken 
back  within  the  institution.     ['96,  pp.  262-3. 

2252.  Id.  Reimprisonment.  Full  power  to  enforce  such  rules  and 
regulations,  and  to  retake  and  reimprison  any  convict  so  upon  parole  is  hereby 
conferred  upon  the  board,  whose  written  order,  certified  by  its  secretary,  shall 
be  a  sufficient  warrant  for  all  ofiicers  named  therein  to  return  to  actual  custody 
any  such  conditionally  released  or  paroled  prisoner.  It  is  hereby  made  the  du^ 
of  every  officer  to  execute  such  order  the  same  as  fm  ordinary  criminal  process. 
The  concurrence  of  all  the  members  of  the  board  shall  be  necessary  for  the  parole 
of  a  prisoner  as  herein  provided ;  provided,  Aowetwr,  that  no  prisoner  confined  in 
the  state  prison  shaU  he  considered  eligible  for  parole,  and  no  application  for 
parole  shall  be  considered  by  the  board,  untal  such  prisoner  be  recommended  as 
worthy  of  such  consideration  by  the  warden.  In  no  case  shall  a  prisoner  be 
released  on  parole  unless  there  be,  in  the  Judgment  of  the  board,  reasonable 
ground  to  believe  that  he  will,  if  released,  live  and  remain  at  liberty  without 
violating  the  law,  and  that  his  release  is  not  incompatible  witii  the  wel^re  of 
sodety ;  and  such  judgment  shall  be  based  upon  the  record  and  character  of  I3ie 
prisoner  establisheMl  in  prison.    ['96,  p.  263. 

2253.  Id.  Inquiry  by  board.  No  petition  or  other  form  of  application 
for  the  release  of  any  prisoner  shall  be  entertained  by  the  board,  and  no  attorneys 
or  outside  persons  of  any  kind  shall  be  allowed  to  appear  before  the  board  as  snp- 
phcants  for  the  parole  of  a  prisoner,  but  these  requirements  shall  not  prevent  the 
board  fipm  making  such  inquiries  as  it  may  deem  desirable  in  regard  to  the  pre- 
vious history  or  environments  of  a  prisoner,  or  as  to  his  probable  surroundings 
if  pMxded.  Sac^  inqwiri^  shall  be  instituted  by  tiie  prison  board  itself,  and  all 
information  thus  received  shall  be  considered  and  treated  as  confidential.  ['96, 


2254.  Convicts  repairing  walla,  etc.  The  warden  shall  also  have 
autlwrity,  under  snch  reflations  as  the  board  may  adopt,  to  employ  convicts  in 
the  erection  or  repair  of  tihe  building  or  walls  of  the  prison  or  on  &e  prison  farm. 
['96,  pp.  263-4. 

2266.  United  States  convicts.   Convicts  sentenced  to  the  state  prison 
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by  any  ooart  of  the  United  States  may  be  ao  received  and  there  k^t  in  pnrsaance 
of  tiieir  g^tences  upon  snch  terms  as  the  board  may  adopt.    ['06,  p.  264. 

2256.  Boaxd  of  pardons  may  restore  lost  civil  rights,  when. 

Except  in  cases  of  treason  or  impeachment,  the  board  of  pardons  may,  in  its  dis- 
cretion, remove  tixe  disabilitieB  of  any  person  who  shall  have  lost  his  civil  rights 
by  reason  of  conviction  of  a  public  offense.  The  board  of  corrections,  upon  the 
request  of  the  board  of  pfurdona,  shall,  in  the  case  of  an  application  of  a  convict  or 
of  an  ex-convict  to  be  restored  to  his  civil  rights,  furnish  the  board  of  pardons 
with  a  st&temfflit  of  such  person's  d^mrtment  during 'his  imprisonment;  luid  it 
may  at  all  times  make  whatever  reoommendations  to  ti^e  board  of  pardons  it  ebaH 
believe  proper,  respecting  such  person's  restoration  to  such  rights.  ['96,  p.  264*. 

Daties  and  powers  of  board  of  pardons,  Con.  art.  7,  §  12. 

2257.  Employment  of  convicts.  It  shall  be  the  duty  of  the  prison 
board  to  meet  at  least  once  in  six  months  to  determine  what  lines  of  productive 
labor  shall  be  pursued  in  the  prison,  a/ad  in  so  determining  the  board  shall  select 
diversified  lines  of  industry  with  reference  to  interfering  as  little  as  possible  with 
the  same  lines  of  industry  curled  on  by  <dtizens  of  this  state.  No  contract  shall 
be  made  for  the  labor  of  prisoners  confined  in  the  state  prison,  but  they  shall  be 
employed  by  the  warden  imder  rules  and  regulations  established  by  the  board. 
['96,  p.  364. 

Convict  labor  not  to  be  contracted,  Con,  art.  16,  aec.  3. 

2258.  Id.  Making  articles  for  state.  The  board  shall  be  required  to 
employ  as  nuuiy  prisoners  as  are  necessary  in  making  articles  for  the  various  state 
institntionB,  as  far  as  practicable ;  and  the  state  institutions  shall  pay  to  the  prison 
the  market  price  of      articles  furnished.    ['96,  p.  364. 

May  make  clotbing,  etc.,  for  militia,  g  1477. 

2260.  Id.  Irrigation  works.  For  the  purpose  of  reclaiming,  by  irri- 
gation, Btate  lands,  and  for  the  purpose  of  furnishing  public  work  for  oonvicts 
confined  in  the  state  prison,  the  state  board  of  corrections  is  hereby  authorized  to 
locate  and  construct,  in  ^e  name  of  and  for  the  use  of  the  state,  ditches,  canals, 
reservcnrs,  and  feeders,  for  irrigating  and  domestic  purposes,  and  for  that  purpose 
-  may  use  convict  labor  of  persons  confined,  or  that  may  be  confined,  as  oonvictft 
in  tiie  state  prison. 

Col.,  MiUii'  An.  C.  (1891)  g  2483». 

Convicts  may  labor  outeide  prison  grounds  only  on  public  works.  Con.  art.  16,  Bee.  3. 

2260.  Prisoner  to  receive  part  of  earnings.  The  board  may  adopt 
rules  for  crediting  to  deserving  prisoners  some  portion  of  their  earnings;  to 
unmarried  prisoners,  not  to  exceed  ten  per  cent  of  their  net  earnings,  to  be  paid 
to  them  on  dischai^ ;  and  to  married  prisoners,  not  to  exceed  twenty-five  per 
cent  of  their  net  earnings,  to  be  delivered  to  their  families,  if  living  in  tiiis  stote 
and  shown  to  be  dependent  upon  them  for  support.  If  married  prisoners  have 
not  resident  families  so  dependent,  they  are  to  be  ^edited  with  the  same  amount 
as  unmarried  prisoners,  tmd  pud  the  same  on  dischaj^.    ['96,  p.  264. 

2261 .  Ohange  of  labor.   Whenever  the  warden  or  the  board  shall  deem 
■  it  necessary  for  the  health  or  discipline  of  a  convict,  or  for  the  interest  of  the 

state,  any  convict  may  be  transferred  from  one  kind  of  work  to  anotlier,  as 
the  warden  or  the  board  shall  from  time  to  time  direct.    ['96,  pp.  264-5. 

2262.  Release  Itom  solitary  confinement.  Convicts  who  may  have 
been,  or  may  hereafter  be,  sentenced  to  solitary  confinement  in  the  state  prison  at 
hard  labor  for  life,  may  be  released  from  solitary  confinement  and  employed  as 
other  convicts  are,  whenever  and  for  such  time  as  the  board  may  by  resolution 
direct ;  and  the  board  is  authorized  to  allow  sudi  convicts,  under  whatever  res&ie- 
tions  it  may  deem  necessaxy  and  proper,  to  correspond  with  relatives  and  firioids. 


['96,  p.  265. 

2263.  All  convicts  to  labor  eight  hours  a  day.  All  convicts,  other 
than  such  as  are  confined  in  solitude  for  misconduct  in  the  prison,  sludl  as  far  aa 
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practicable  be  kept  consttmtly  employed  at  hard  labor  for  an  average  of  not  less 
than  eight  hours  a  day,  Snndays  and  holidays  excepted,  unless  incapable  of  labor- 
ing by  reason  of  aickneas  or  other  infirmity.    ['96,  p.  266. 

2264.  Freedom  of  religious  worship.  No  inmate  of  the  state  prison 
shall  be  denied  the  f  uU  exercise  of  his  religious  belief  and  the  liberty  of  worshiping 
according  to  the  dictates  of  hie  conscience ;  provided,  however,  that  nothing  in 
this  section  shall  be  so  construed  as  to  impair  the  discipline  of  the  prison,  as  far  as 
may  be  needful  for  the  good  government  and  safe  custody  of  its  inmates,  nor  to 
prevent  l^e  assembling  of  all  the  inmates  in  the  c^pel  hereof  for  such  general 
religious  instruction  as  the  board  may  deem  wise  and  expedient    ['96,  p.  265. 

2265.  PrisonerB  kept  singly  in  cells.  Whenever  there  shall  be  a  suf- 
ficient number  of  cells  in  the  prison,  it  shall  be  the  duty  of  the  warden  to  keep 
the  prisoners  singly  in  a  cell  at  night,  and  also  during  the  day  when  unemplojred. 
['96,  p.  265. 

2266.  Duties  of  employees.  Punishment  of  prisoners.  It  shall 
be  the  duty  of  guards,  keepers,  and  employees  of  the  state  prison  to  be  ready  at 
all  times  to  attend  to  any  duty  required  of  them  by  the  warden  or  deputy  warden. 
The  several  keepers  and  guards  are  hereby  expressly  charged  with  all  the  duties 
and  responsibilities  of  jailers.  It  shall  be  the  duty  of  guards,  keepers,  and  other 
employees  of  the  state  prison  to  faithfully  enforce  all  rules  and  regulations  of  the 
hoard  relative  to  their  respective  duties.  Any  guard,  keeper,  or  other  employee 
of  the  state  prison,  who  shall  knowingly  violate  any  rule  or  r^ulation  adopted 

the  board,  or  who  shall  violate  any  of  the  provisions  of  this  chapter,  or  who 
shfUl  neglect  to  perform  the  duties  required  of  him  by  the  rules  uid  regulations 
of  the  prison  or  by  the  provi^ons  of  this  chiq>ter  shall  be  g^lty  of  a  misdemeanor, 
and  on  conviction  thereof  may  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  state  prison  for  a  period  not  exceeding  three 
years,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
The  warden  or  deputy  warden  may  punish  convicts  for  misconduct  in  such  man- 
ner and  under  such  regulations  as  shall  be  adopted  by  the  board ;  provided,  that 
punishment  by  showering  with  cold  water  or  whipping  with  the  lash  on  the  bare 
body  shall  in  no  case  be  allowed.  The  ward^  or  deputy  warden  shall  the  next 
day  after  inflicting  punishment  upon  any  convict  entra*  in  a  book,  to  be  kept  for 
that  purpose,  a  written  memorandum  thereof  signed  by  him,  stating  the  (^ense 
committed  and  the  kind  and  extent  of  the  punishment  inflicted;  but  in  no  case 
shall  any  punishment  be  brutid  or  inhuman,  and  no  corporal  punishment  shall  be 
inflicted  without  the  presence  of  the  prison  physician.    ['96,  pp.  265-6. 

2267.  Attempts  to  escape^  etc.  When  several  convicts  acting  together, 
or  a  convict  alone,  shall  offer  violence  to  an  officer  or  guard  of  the  prison,  or  to 
aoy  other  convict  or  person,  or  shall  do  or  attempt  to  do  any  injury  to  the  buUding, 
or  taay  workshop  or  appurtenances  thereof,  or  shall  attempt  to  escape,  or  resist  or 
disobey  any  lawful  and  reasonable  command,  the  officers  of  the  prison  shiUl  use  all 
suitable  means  to  defend  themselves  and  the  prison  property,  to  enforce  the 
observuice  of  discipline,  and  to  frustrate  such  attempt  to  escape,  and  to  secure 
the  persons  of  such  (lenders.    [*96,  p.  266. 

2268.  Liquor,  etc..  on  prison  grounds.  No  spirituous  or  fermented 
liquor,  drug,  medicine,  or  poison  shall,  on  any  pretense  whatever,  be  sold  or 
given  away  in  the  prison  or  in  any  building  appurtenant  thereto,  or  on  the  land 
granted  to  the  state  for  the  use  and  benefit  of  the  prison ;  and  no  such  liquors 
shall  be  given  to,  nor  suffered  to  be  used  by,  any  convict  or  employee  in  the 
prison  unless  he  be  sick,  and  then  only  under  the  special  direction  of  tiie  prison 
physician.    ['96,  p.  266. 

2260.  Custody  of  books.  Distributing  reports.  All  books  of 
accounts,  registers,  and  other  documents  and  papers  relating  to  the  affairs  of 
the  prison  shall  be  considered  public  property,  and  shsll  reonain  therein,  «id  the 
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warden  shall  preserve  at  least  one  set  of  copies  of  all  official  reports  made  to  the 
governor  and  legislature  respecting  the  prison,  and  likewise  a  set  of  similar  reports 
in  relation  to  the  prisons  of  other  states,  as  far  as  he  shall  be  able  to  obtain  the 
same.  To  accomplish  this  purpose,  there  shall  be  printed  biennially  for  th^  use  oi 
the  prison  three  hundred  extra  copies  of  the  report  of  the  boanl,  one  hundred 
of  which  shall  be  supplied  to  the  warden  for  exchange  with  prisons  of  other  states 
and  the  warden  shall  promptly  transmit  to  each  of  the  state  prisons  in  the  United 
States  one  copy  of  such  report.    ['96,  pp.  266-7. 

2270.  Economy  to  be  enforced.  It  shall  be  the  duty  of  the  warden 
and  the  deputy  warden  to  see  that  rigid  economy  is  practiced  in  all  matters  per- 
taining to  the  prison  and  in  the  employment  of  prisoners,  and  that  duplicate 
receipts  be  taken  for  all  expenditures  made  by  them  on  account  of  the  prison,  one 
of  which  shall  be  sent  to  the  auditor's  office  monthly.    ['96,  p.  267. 

2271.  Board  to  audit  accounts.   It  shall  be  the  duty  of  the  board  to 

examine  and  audit  before  payment  all  bills  and  accounts  of  the  prison,  at  least 
bi-monthly,  to  enter  a  strict  account  of  the  same  in  its  books,  and  after  the 
accounts  shall  have  been  examined,  entered,  and  audited,  they  shall  be  truis- 
mitted  by  the  board  to  the  state  auditor.    ['96,  p.  267. 

2272.  Inventory,  when  taken.  In  case  of  a  vacancy  in  the  office  of 
warden,  the  board  shall  cause  an  inventory  to  betake  and  the  state  auditor  shall 
settle  tlie  accounts  of  the  formw  warden  on  the  presentation  of  his  books  and 

vouchers,  duly  authenticated.    ['96,  p.  267. 

2273.  Delivery  of  convicts.  It  shall  be  the  duty  of  the  sheriff  of  every 
county  in  which  any  criminal  shall  be  sentenced  to  confinement  in  ^e  state 
prison,  to  cause  such  convict  to  be  removed  from  the  county  jful  within  five 
days  after  sentence  and  conveyed  to  the  state  prison  and  ddivwed  to  the  wardrai 
thereof.    ['96,  p.  267. 

2274.  Id.  Expense.  The  actual  expenses  of  sheri^s  in  conveying  con- 
victs to  the  prison  shall  be  made  out  in  a  bill  containing  the  items  thereof  and 
shall  be  presented  to  the  warden  when  the  prisoner  is  delivered  at  the  prison. 
The  warden  shall  certify  on  it  that  the  prisoner  has  been  received,  and  the  bill, 
including  the  sheriff 's  actual  expenses  in  returning  to  the  county  whence  the 
prisoner  shall  have  been  sent,  shall  be  audited  by  the  state  auditor  and  paid  from 
the  state  treasury.  Before  drawing  his  warrant  the  state  auditor  shiJl  correct 
fmy  errors  in  the  bill  as  to  form,  items,  or  amount,  and  the  sheriff  AaXl  be  piud  his 
actual  traveling  expenses  and  the  expenses  of  the  convict.    ['96,  pp.  267-8. 

2275.  Id.  Oopy  of  sentence.  When  any  convict  shall  be  delivered  to 
the  warden  of  the  prison,  the  office?  having  such  convict  in  his  charge  shall  deliver 
to  such  warden  the  certified  copy  of  the  sentence,  received  sudi  officer  from 
the  clerk  of  the  court,  and  shall  take  from  such  winden  a  certificate  of  the  delivery 
of  such  convict;  and  such  certified  copy  of  the  sentence  of  any  convict  shall  be 
prima  fade  evidence  of  the  facts  therein  contained.    ['96,  p.  268. 

2276.  Letters,  etc.,  to  and  from  prison.  No  person,  without  the  con- 
sent of  the  warden  or  deputy  warden,  shall  bring  into  or  carry  out  of  the  state 
prison  any  letter  or  writing,  or  any  information  to  or  from  any  convict ;  nor 
deliver  to  any  convict  any  poison,  implement,  or  other  thing  which  may  be  oaed 
to  injure  such  convict  or  any  person.  Any  j>erson  who  shfdl  violate  the  proviatonft 
of  this  section  shall  be  guilty  of  a  misdemeanor.    ['96,  p.  268. 

Escapes  and  asking  therein,  U  4114-4U8. 

2277.  Visitors.  The  following  persons  shall  be  authorized  to  visit  the 
prison  at  pleasure,  namely :  the  governor,  members  of  the  l^slature,  state  officers, 
tAie  judges  of  the  supreme  and  district  courts,  grand  jurors,  prosecuting  attor- 
neys, attorneys  on  prof  essioni^  business,  sheriffs,  members  and  officers  of  any  board 
authorized  by  law  to  visit  the  same,  and  all  regular  officialang  ministers  of  the 
goEpel.   But  no  other  person  shall  be  permitted  to  go  within  the  walls  of  the  prison 
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where  oonvictB  shall  be  confined,  except  by  special  permission  of  the  warden,  or 
under  such  regulations  as  the  board  shall  prescribe.    ['96,  p.  268. 

227&,  Id.  Library  fiind.  It  shall  be  lawful  for  the  boafd  to  establish  uni- 
form roles  for  liie  admisedon  of  visitora  within  the  prison,  and  it  may  preembe  a 
reMonable  sum,  not  more  than  twenty-five  cents,  to  be  charged  each  individoal 
for  one  admission ;  provided,  that  no  ticket  of  admission  shall  be  sold  to  any  person 
known  to  have  served  a  term  in  this  or  any  other  prison,  nor  to  any  persons 
intoxicated  or  under  the  influence  of  liquor,  nor  to  a  disorderly  person,  nor  to 
any  person  known  to  the  prison  officials  or  in  the  police  circles  as  a  "crook,"  or 
profrtitate.  The  warden  ^uUl  procure  snitable  tickets,  which  shall  be  held  by  the 
cleric.  The  derk  ehaM  keep  an  account  of  the  sales  thereof,  and  pay  over 
the  mtmey  received  to  the  ^rarden  daily.  The  gatekeep^  at  the  prison  ^trance 
duUl  receive  the  tickets,  and  shall  deliver  them  each  day  to  the  warden  before 
the  prieon  is  closed.  It  shall  be  the  duty  of  the  board  to  appropriate  luinually 
oat  of  the  fees  received  from  visitors  the  sum  of  one  hundred  dollars  for  the  pur- 
chase of  books  to  be  kept  at  the  prison  for  the  use  of  the  convicts.  ['96,  pp. 
268-9. 

2270.  FriBOn  school.  A  school  may  be  maintained  in  the  prison  for  the 
instniction  of  convicts  confined  therdn.  It  shall  be  conducted  under  such  r^u- 
lations  as  may  be  approved  by  the  board  of  corrections.    ['96,  p.  269. 

2280.  Library.  The  library  now  established  at  the  prison  for  the  use  of 
the  convicts  shall  be  maintained,  sul^ect  to  such  legolationB  ae  the  board  may 
approve.    ['96,  p.  269. 

2281.  Oontagious  diseases.  In  case  any  pestilence  or  contagious  dis- 
ease shall  break  oat  among  tiie  prisoners  in  the  prison,  or  in  the  vicinity  of  the 
prison,  the  board  may  cause  the  convicts  therein  to  be  r^oved  to  some  suitable 
place  of  security,  where  such  of  them  as  may  be  sick  shall  receive  all  necessary 
care  and  medical  attendance,  and  such  convicts  shall  be  returned  as  soon  as  it  may 
be  safe  to  do  so  to  the  prison  and  be  there  confined  according  to  the  respective 
sentences,  if  the  time  be  unexpired.    ['96,  p.  269. 

2282.  Fire.  Whenever  hy  reason  of  the  prison  or  any  building  contigu- 
ous or  near  thereto  being  on  fire  there  shall  be  reason  to  apprehend  that  the  con- 
victs may  be  injured  or  endangered  by  such  fire  or  may  escape,  the  warden  may 
remove  the  convicts  to  some  sf^e  and  convenient  place,  and  there  confine  them  as 
long  aa  may  be  necessary  to  avoid  the  dang^.    ['96,  p.  269. 

2283.  Id.  Repcurs.  If  any  of  the  shc^  or  buildii^  are  destroyed  or 
injiired  by  fire,  or  other  cause,  th^  may  be  rebuilt  or  repaired  immediately  under 
the  direction  of  the  board,  and  with  tiie  approval  of  the  govmior,  and  the  expense 
thereof  shall  be  paid  from  the  state  treasury.  The  money  for  this  pm*pose  shall 
be  drawn  from  the  state  treasury  and  accounted  for  in  the  manner  now  provided 
by  law.     ['96,  p.  269. 

2284.  Audit  and  report  of  accounts.  It  shall  be  the  duty  of  the  state 
aoditor  to  acamine  and  audit  the  accounts  of  tiie  warden,  and  to  lay  a  statement 
of  the  same  before  the  l^slature  at  each  regular  session  thereof.  ['96,  pp. 
26^70. 

2285.  Escapes.  Rewards.  Whenever  any  convict  shall  escape  from 
the  prison,  it  shall  be  the  duty  of  the  warden  to  take  all  proper  measures  for  the 
apprehension  of  such  convict,  and  for  that  purpose  he  may  offer  a  reward  not 
exceeding  fifty  dollars  for  the  apprehension  and  delivery  of  such  convict;  such 
reward  and  oth^  sums  of  money,  necessarily  paid  for  advertising  and  appre- 
hending any  convict  who  may  escape  from  prison,  shall  be  audited  by  the  state 
aoditor  and  paid  out  of  the  state  ^■easury.  If  any  prisons  shall  be  retaken,  the 
time  between  the  escape  and  his  recommittal  shall  not  be  computed  as  part  of 
the  term  of  imprisonment,  but  he  shall  remain  in  the  prison  a  sufiicient  length 
oS  time  after  the  term  of  his  sentence  would  have  expired,  if  he  had  not  escaped, 
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to  equal  the  period  of  time  he  may  have  been  absent  Inr  reaeon  of  his  eseue. 

['96,  p.  270. 

Governor  may  offer  rewards,  §  5103. 

2286.  Discharged  convicts.  Clothing.  Money.  When  a  convict 
shall  be  discharged  from  prison  by  pardon  or  otherwise,  the  warden  shall  furnish 
him  with  clothing,  if  he  be  not  ah^Ay  provided  for,  not  exceeding  ten  dollars  in 
valne,  and  such  sam  of  money,  not  exceeding  ten  dollars,  as  the  wardoi  may 
deem  necessary  and  proper;  provided,  the  prisoner  have  leas  than  ten  dollars  of 
earnings  to  his  credit.  The  board  may,  in  its  discretion,  furnish  such  convict 
with  a  further  sum  of  money,  not  exceeding  fifteen  dollars,  whenever  in  ite, 
opinion,  the  nece^ties  of  the  convict  are  such  as  to  require  the  same.  Instead 
of  paying  to  a  discharged  convict  the  sum  of  ten  dollars  or  under  as  above 
allowed,  the  warden  may,  in  his  discretion,  expend  the  money  and  allowwice,  or 
such  portion  thereof  as  may  be  necessary,  in  paying  the  fare  of  the  convict  to  his 
home  or  place  of  destination.    ['96,  p.  270. 

2287.  Grimes  committed  in  prison.  Any  convict  now  or  hereafter 
confined  in  the  state  prison  for  any  term  other  than  life,  and  who  during  the 
term  of  such  confinement  shall  commit  a  crime  punishable,  under  the  laws  of  this 
state,  by  imprisonment  in  such  institution,  shall  be  subject  to  the  same  punish- 
ment as  if  the  crime  had  be^  committed  at  imy  other  place,  or  by  a  persim  not 
so  confined.    ['96,  pp.  270-1. 

'2288.  Prior  rights  not  affected  hereby.  No  lien,  demand,  claim,  or 
contract  establi^ed  or  made  before  the  third  day  of  April,  eighteen  hundred  and 
ninety-six,  by  the  warden  or  clerk  of  the  prison  in  bel^f  of  the  state  shall  be  in 
anywise  changed  or  affected  by  the  provisions  of  this  chapter;  but  the  rights  of 
the  state  and  of  all  parties  to  contracts  or  obligations  theretofore  made,  shall 
remain  as  complete  and  as  binding  and  may  be  enforced  in  the  same  manner  and 
as  fully  as  if  the  provisions  of  this  chapter  had  not  been  enacted.    ['96,  p.  270. 

A  convict  may  be  tried  and  sentenoed  before  bia  ofibnse  oommitted  in  trying  to  escape.  Peo^  t. 
term  of  imprimnment  has  expired  tor  a  criminal     Flynn,  7  V.  378;  28  P.  1114. 

2280.  Vested  rights  not  affected  hereby.  All  rights  and  liabilities 
existing,  acquired  or  incurred  before  the  third  day  of  April,  eighteen  hundred 
and  ninety-six,  are  hereby  saved;  and  all  proceedings  theretofore  pending  may 
be  consummated  under  and  according  to  the  law  in  force  when  such  proceedings 
were  commenced.    ['96,  p.  271. 


Chapter  10. 

TTNIVBSSITY. 

2290.  General  powers.  The  name  of  the  university  oi^anized  under 
an  act  approved  February  twenty-eighth,  eighteen  hundred  and  fifty,  and  laws 
amendatory  or  supplementary  thereto,  shall  hereafter  be  University  of  Utah, 
and  by  tlds  name  it  is  constituted  and  continued  a  body  ooi^K>rate,  witii 
perpetual  succeaaon.  It  may  have  and  use  a  corporate  seal,  and  1^  the  afore- 
mentioned name  may  sue  and  be  sued,  and  contract  and  be  contracted  with.  It 
is  vested  with  all  the  property  fuid  franchise  of,  and  shall  be  subject  to  all  tilie 
contracts,  obligations,  and  liabilities  of,  the  former  ocnporation.  [G.  ll  §§  1829*, 
1832*;  '92,  p.  8;  '96,  p.  272. 

UniTend^partofpabliCHclioolsTstem,  Con.  art.      8;  Con.  art.  10,  see.  5.    Perpetual  flind,  Con.  att 
10,  sec.  2.    Location  confirmed,  riehta  peipetuated,      10,  sees.  3,  5,  7 ;  art.  '20,  sec  1. 
Con.  art.  10,  sec.  4.    Land  giant,  Enabling  Act,  sec. 

2201.    Id.    It  may  take  and  hold  by  purchase,  gift,  devise,  or  bequest, 
real  and  personal  property  required  for  its  uses.    It  may  also  convert  property 
received  by  gift,  devise,  or  bequest,  and  not  suitable  for  its  uses  into 
property  so  available,  or  into  money.    It  shall  be  deemed  a  pnblic  corporation, 
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and  shall  be  aabject  to  the  laws  of  this  state,  existent  or  hereafter  enacted,  relat- 
ing to  itB  pnrpoeefl  and  goTernment.  Its  property  shall  be  exempt  from  all  taxes 
andaBeecHnentB.    [0.  L.  §  1832*;  '92,  p.  8«;  '96,  p.  272. 

2292.  Highest  branch  of  public  educational  system.  The  univer- 
sity shall  be  the  highest  branch  of  the  system  of  public  education.  As  far  as 
practicable,  ita  courses  and  methods  shall  be  arranged  to  supplem^t  the  instruc- 
tion of  the  subordinate  branches  of  such  system,  with  a  view  to  f^ord  a  thorough 
education  to  students  of  both  sexes  in  the  fuis.  the  sciences,  literature,  and  tibe 
civil  professions.    ['96,  pp.  272-3*. 

Fkit  of  public  school  QTBtem,  Con.  ait.  10,  sec.  2. 

2293.  Board  of  regents.  Terms.  The  government  of  the  university 
and  the  man^ement  of  its  property  and  afFairs  shall  be  vested  in  a  board  of  nine 
r^ents.  As  the  terms  of  the  present  incumbents  expire,  their  successors  shall 
be  appointed  and  shall  hold  office  for  a  period  of  four  years,  the  term  of  each 
commencing  on  the  first  day  of  July  next  after  his  appointment.  [C.  L.  §  1830*; 
'92,  p.  9*;  '96,  p.  273*. 

Apptrintanent  of  Tegento;  filling  of  Taeandes,  {{  S064,  90^. 

2294.  Id.  Oaths  and  bonds.  Every  regent,  before  entering  upon  the 
duties  of  his  office,  shall  take  the  official  oath  and  execute  to  the  university  a 
bond,  with  sureties  approved  by  the  secretary  of  state,  in  the  penal  sum  of  one 
thousand  dollars,  conditioned  for  the  faithful  dischai^  of  h^  duties.  These 
oaths  and  bonds  shall  be  delivered  to  tiie  secretary  of  state.  [G.  L.  §  1834*;  '92, 
p.  9*;  '96,  p.  273. 

2296.   Id.   Powers.    Executive  committee.    The  board  shall  have 

power  to  enact  by-laws  and  regulations  for  all  concerns  of  the  institution,  not 

inconsistent  with  the  laws  of  the  state.    A  quorum  of  the  board  shall  consist  of 

five  members.    Between  meetings  of  the  board,  its  full  powers  may  be  exercised 

as  to  the  ordinary  busing  of  the  university,  by  an  executive  committee  of  five 

members  appointed  by  the  board,  a  majority  of  whom  sludl  constitate  a  quorum 

thereof.    [C.  L.  §  1832*;  '92,  p.  11*;  '96,  pp.  273,  276. 

8am>ll«s  to  be  pnichawd  and  buildings  erected  by  contract,  H  3007-^089.  Offloera  or  employees  not  to 
be  intererted  in  contracts,  etc.,  S  2066. 

2296.  Chairman  and  secretary  of  board.  The  board  shall  choose 
one  of  its  number  chairman.  He  shall  be  the  executive  officer  of  the  board,  and 
shall  hold  office  for  two  years  and  until  his  successor  is  chosen  and  has  qualified. 
It  shall  likewise  appoint  a  secretary,  who  may  be  a  regent,  and  a  treasurer, 
who  shall  not  be  a  r^ent ;  and  it  may  require  from  each  a  bond  to  the  university 
for  the  faithful  dischai^  of  his  duties.*  Such  bonds  must  be  approved  by  aaid 
d^vered  to  the  secretary  of  state.  Bonds  taken  by  the  nniv^ity,  to  secure 
the  faithful  discharge  of  official  duties,  shall  be  copied  in  the  r^ents'  record  book, 
and  in  case  of  the  loss  or  destruction  of  any  bond,  the  record  ^all  be  prima  Cacie 
evidence  of  the  contents  and  execution  of  such  bonds.  [C.  L.  §§  1831*,  1833-6*; 
'90.  p.  19*;  '92,  p.  9*;  '96,  p.  274* 

Warnknts  drawn  in  &Tor  of  treaearer,  ^  SOTO. 

2297.  Faculty.  The  board  may  provide  tor  the  constdtution  and  organi- 
zation  of  the  faculty  of  the  university,  of  which  the  presidrait  thereof  shall  be  the 
chairman  emd  execntive  officer.  It  may,  in  its  discretion,  commit  to  the  faculty 
the  selection  and  the  dismissal  of  instructors  and  employees,  aaid  the  determina- 
tion of  their  compensation  as  well  as  the  general  management  of  instruction  and 
of  the  examination,  admission,  and  classification  of  students.  [C.  L.  §  1832*; 
'92,  p.  11*;  '96,  p.  276*. 

2298.  Board  to  appoint  fiskculty.  The  board  shall  appoint  the  president 
and  &e  professors  of  the  university,  shall  prescribe  their  duties,  and  determine 
their  salaries.    [C.  L.  §  1832*;  '92,  p.  11*;  *96,  p.  276*. 

2299.  Presid6Zit*8  ex  officio  duties.   The  president  of  the  university 
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shall  be  ex  officio  a  member  of  the  board  of  r^nts,  with  all  the  rights,  privil^es, 
and  obligationB  of  every  other  member  thereof;  and,  furthermore,  he  BhaU  b© 
ex  officio  a  member  of  the  Btate  board  of  education.    [C.  L.  §  1831*;  '96,  pp. 


State  board  of  education,  gg  1763-1773. 

2300.  Oontracts  with  instructors,  etc.  All  contracts  hereafter  made 
with  professors,  instructors,  or  employees,  whether  for  a  definite  or  indefinite 
time,  shall  be  sul^ect  to  tmaination  at  the  will  of  the  bocu^,  or  of  its  executive 
committee,  if  the  board  be  not  in  session,  when  the  interests  of  the  uniTeraily  80> 
require.    [C.  L.  §  1832*;  '92,  p.  11*;  '96,  pp.  276-7. 

2301 .  May  take  gifts  and  devises.  The  board  in  its  corporate  capacity 
may  take  by  grant,  gift,  devise,  or  bequest,  auy  property,  real  or  personal,  for 
the  use  of  any  department  of  the  university,  or  of  any  professorship,  chair,  or 
scholarship  therein,  or  for  the  library,  an  ob8^»*Tatory,  workshops,  gymnasiums, 
experimental  apparatus,  a  students'  loan  fund,  or  any  other  purpose  appropriate 
to  the  ol^ects  of  the  university.  Such  property  shall  be  received,  held,  invested, 
and  managed,  and  ihe  proceeds  thereof  used  by  the  board,  for  the  purposes,  and 
under  the  conditions  prescribed  in  the  grant  or  donation.  If  by  the  terms  of  any 
such  grant,  gift,  devise,  or  bequest,  conditionB  be  imposed  which  are  impracticable 
under  the  laws  of  the  state,  such  grant  or  donation  shall  not  thereby  fail.  But 
the  conditious  thereof  must  be  rejected  and  the  intent  of  the  grtwitor  or  donor 
carried  out  as  nearly  as  may  be.  No  grant,  gift,  devise,  nor  bequest  for  the 
benefit  of  the  university  sliall  be  defeated  or  prejudiced  by  any  misnomer,  misde- 
scription, or  informality  whatever ;  provided,  that  the  intention  of  the  grantor  or 
donor  can  be  shown  or  ascertained  with  reasonable  certainty.  [C.  L.  §  1832*; 
'96,  p.  277. 

2302.  Regents  not  to  receive  compensation.    Expenses.  No 

regent  shall  receive  any  compensation  for  his  services  as  r^;ent ;  but  he  may  be 
allowed  his  actual  expenses  incurred  in  attending  meetings  of  the  board  or  its 
committees,  or  in  attending  to  any  business  of  the  nniverfflty  under  authority  of 
the  board  or  its  committees.    ['92,  p.  9*;  '96,  p.  273. 

2303.  Fiscal  year.  The  fiscal  year  of  the  university  shall  commence 
on  the  first  day  of  July  and  end  on  the  thirtieth  day  of  June  in  each  year, 
and  biennial  appropriations  made  for  its  maintenance,  unless  otherwise  specified, 
shall  be  deemed  to  be  for  the  two  years  commencing  <m  the  first  day  of  July  next 
after  the  appropriation  is  made.    ['96,  p.  276. 

2304.  Degrera.  The  university  may  confer  degrees  upon  students  who 
have  satisfactorily  completed  any  of  its  prescribed  courses  of  study.  It  may  also 
confer  special,  honorary,  or  emeritus  d^rees^upon  former  members  of  its  faculty, 
for  long  or  eminent  service  in  the  university,  but  otherwise  no  such  degrees  shall 
be  conferred.    [C.  L.  §  1832*;  '92,  p.  11;  '96,  p.  277. 

2306.   Normal  scholarships.   The  normal  school  shall  be  continued  as 


department  of  the  university,  for  students  of  both  sexes,  and  its  course  of 


instructaon,  that  shall  include  practice  in  teadung  and  in  pedagogy,  may  ract^d 


through  a  period  of  four  years,  or  until  graduation.  One  hundred  free  scholar- 
ships may  be  maintained  in  the  normal  school.  The  holders  of  them  shall  be 
exempt  from  the  payment  of  all  matriculation  fees.  Fifty  appointmente  to  th^e 
scholarships,  each  for  the  term  of  two  years,  may  be  made  annually.    [G.  L. 


2306.  Id.  Appointments  to.  Appointments  to  normal  scholarships 
shall  be  made  by  the  state  superintendent  of  public  instruction,  on  nomination  by 

the  coimty  boards  of  examiners,  or  city  boards  of  education,  when  such  cities  are 
not  under  the  supervision  of  the  county  superintendent  of  schools.  It  shall  be  the 
duty  of  the  superintendent  of  public  instruction  on  or  before  the  last  day  of  May 
of  each  year,  to  apportion  to  the  counties  and  cities,  on  the  basis  of  school  popu- 


273*,  467*. 


§  1845*;  '92,  p.  10*;  '96,  p.  274. 
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lation,  the  number  of  normal  scholan^ipe  to  wliicli  they  may  Im>  respectively 
entitled.  Appointments  to  v^icancies  in  normal  scholai'shipB  exist  iiijf  at  or  after 
the  opening  of  the  aoademio  year  of  the  iinivei-sity,  may  be  made  by  the  president 
of  the  university.  Students  who  have  been  appointed  to  normal  scholarships 
may  be  examined  before  admission  to  the  school  by,  or  under  the  direction  of,  the 
university  faculty,  and  such  students  may  be  rejectetl,  if  found  to  be  unqualified. 
[C.  L.  §  1845*;  '92,  p.  10*;  '96,  pp.  274--5. 

2307.  Id.  Normal  certiflcatee  and  diplomas.  Uoldei-n  of  normal 
flchoIarBhips  shall  be  required  to  declare  their  intentions  to  complete  the  prescrilxHl 
ooorse  of  normal  instruction,  and  after  graduation  to  teach  in  the  public  schools 
of  this  state.  In  the  event  of  such  students  discontinuing  their  studies  at  the  uni- 
versity before  graduation,  they  shall  be  required  to  pay  to  the  university  the 
amount  of  inatriculation  fees  required  of  other  students,  for  a  corresponding  term 
of  attendance;  provided,  that  the  president  of  the  university  may  grant  leave  of 
absence  not  exceeding  one  year  at  any  one  time  to  a  holder  of  a  normal  scUolar- 
sliip,  and  may  appoint  to  the  vacancy  during  the  absence  on  leave  of  the  regular 
bulder.  The  president  of  the  university  may  at  any  time  cAueel,  for  neglect  or 
incompetency,  the  normal  sdiolarship  of  any  student,  and  he  may  require,  upon 
such  canoellaliou,  the  payment  to  tiie  university  of  all  fees  unexacteil  by  reason  of 
the  scholarship.  Graduates  in  the  normal  course  shall  receive  a  normal  certificate 
which,  for  the  term  of  five  years  thereafter,  shall  entitle  them,  without  examina- 
tion as  to  scholarship,  to  teach  in  the  common  schools  in  tiw.  grade  or  grades 
mentioned  in  the  certificate.  The  university  may  provide  for  bestowing  a  degree, 
with  an  accompanying  normal  diploma,  upon  graduates  in  the  normal  ttourse, 
who  have  satisfactorily  taken  a  course  of  pi-escribed  studies  Iciuling  to  a  degree ; 
and  the  holder  of  such  degree  and  the  ac(.'ompanyiiig  normal  diploma  sliall  be 
entitled  thereafter  to  teach  in  the  common  and  high  schools  without  examiiiatifm 
as  to  scholarship.    [C.  L.  §  1845*;  '92,  p.  10*;  '9(1,  p.  275*. 

Sank  and  efibctof  normal  rertlflcute,  ?  1787. 

2308.  Preparatory  course.  A  coui-se  of  studies  prepai-atory  to  the  i-eg- 
ular  university  courses  may  be  maintained  for  such  length  of  time  as  the  board- 
shall  tliink  necessary.    ['92,  p.  10*;  '96,  p.  275*. 

2300.  Free  to  residents.  Entrance  fee.  Religious  or  political 
tests.  Instruction  in  the  preparatorj',  normal,  and  regular  university  eourstw, 
shall  be  free  to  actual  i-esidents  of  Utah,  but  an  entrance  fee  not  to  exceed  ttm 
tlbllars  tor  residents  and  not  to  exceed  fifty  dollars  for  non-residents  of  Ttah.  may 
be  required  annually.  The  board  of  regents  may  fix  a  i-easonable  charge-  for 
instruction  in  special  studies,  not  embraced  in  the  regular  courst^s,  and  for  post- 
graduate instruction.  No  partisan  political  nor  sectarian  religious  doctrine,  shall  y  ^ 
be  taught  or  inculcated  in  the  university,  and  no  political  nor  religious  4mk'^^^i^C~^ 
fhi^  be  required  as  a  qualification  of  any  student,  professor,  instructor,  officer, 
or  employee  of  the  aniversity.    ['92,  pp.  10-11*;  '96,  p.  276. 

Political  or  pftitimn  tente  forlddden.  Con.  art.  10,  sec  12.   To  be  free  from  aectariuu  I'lmtnil.  (^iii.  art. 
3.  sec.  4 ;  art.  10,  sec.  1. 

2310.  Founding  and  naming  professorship.  Any  person  or  persons 
who  may  give  or  bequeath  to  the  university  a  sum  not  less  than  forty  thousand 
dollars,  for  the  purpose  of  founding  a  profcs-sorship  in  any  dcpai-tment  thereof, 
f=hall  have  the  privilege  of  giving  name  to  such  professorship.  ,V  similar  gift  or 
bequest  of  not  less  than  twenty-live  thousand  doUai-s  for  the  puri>ose  of  founding 
an  adjunct  professorship,  shall  entitle  the  giver  tu  the  like  privilege.    ['96,  p. 

231 1.  Nominating  first  incumbent.  Any  person  or  persftns  who  may 
give  or  bequeath  to  the  university  a  sum  not  less  than  fifty  thoiisaiul  ddUars.  for 
the  purpose  of  founding  a  professorship  in  any  of  its  departments.  sliaH  Imve  the 
privil^e  of  giving  name  to  such  professorship,  and  of  noniinatiiiii  its  first  incum- 
bent  A  similar  gift  or  bequest  of  not  less  than  thirty-five  thousand  dollars,  lor 
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the  piirpof>e  of  founding  an  adjtiDct  pfoIcKKOi-Hhip,  shall  entitle  the  giver  to  tiift 
like  privileges,    ['96,  pp.  277-8. 

2312.  Id.  Nominating  incumbent  in  perpetuity.  Any  person  or 
persons  who  may  give  or  bequeath  to  the  university  a  sum  not  less  than  sixty 
thousjind  doUars.  for  the  purpojrie  of  founding  a  pmfessorship  in  any  of  the 
departments,  shall  have  the  privilefje  of  giA-ing  name  to  such  professorship  and  of 
designating  the  mannw  in  which  the  incundH*nta  tliei-eof,  in  succession  forever, 
diall  be  nominated ;  provided,  that  the  board  of  regents  of  the  university  shall 
have  the  privilege  of  rejecting  any  nomination  or  of  removing  any  incumbent 
for  cause.  A  similar  gift  or  bequest  of  not  less  than  forty-five  thousand  ilol- 
l^rs,  for  the  pui-pose  of  founding  an  adjunct  professorship,  shall  entitle  the  giver 
to  the  like  privileges.     ['9(i,  p.  278. 

2313.  Founding  fellowehip  or  lectureship.  Any  person  or  personi> 
who  may  give  or  bequeath  to  tlie  university  a  sum  not  less  than  ten  thousand 
dollars,  to  found  a  fellowship  or  lecture-ship  iu  any  of  its  departments,  shall  have 
the  privilege  of  namiiig  such  fellowship  or  lectureship,  and  of  noiuinnting  its  fintt 
incumbent.    ['96,  p.  278. 

2314.  Id-  Nominating  incumbents  in  perpetuity.  Any  person  or 
persons  who  may  give  or  bequeath  a  sum  not  less  than  fifteen  thousand  dollars, 
to  found  a  fellowsliip  or  lectureship  in  any  department  of  the  imiversitj',  shall 
have  the  privilege  of  naming  such  fellowship  or  lectureship,  and  of  designating 
the  manner  in  which  the  incumbents  thereof,  in  succesaon  forever,  sbtUl  be  nom- 
inated ;  providedj  that  in  case  of  a  lectureship,  the  board  of  r^entB  of  the  univer- 
sity, shall  have  the  privilege  of  rejecting  any  nomination,  or  of  removing  any 
incumbent  for  cause.    ['06,  p.'  278. 

2315.  Scholarships.  University  scholarships  in  the  different  depart- 
ments, shall  be  of  three  different  classes,  first,  second,  and  third',  according  as 
the  endowment  is  three  thousand,  two  tliousand,  or  one  thousand  dollars,  and 
any  person  or  {tersoiis  founding  a  scholarship  of  anj-  class,  or  in  aaiy  department, 
shall  have  the  privilege  of  naming  such  scholarship,  and  of  nominating  its  first 
incumbent.    ['9(1,  p.  278. 


2316.  Branch  normal  school  established.  A  branch  of  the  stat« 
normal  scho(>l  is  liereby  ewtjiblished  in  the  southern  part  of  this  state,  the  same  to 
be  located  as  hereinafter  provided.    ['97,  p.  41. 

2317.  Oommission  to  locate  same.  A  commission  of  three  persons  i» 
'  hereby  created  consisting  of  the  superintendent  of  public  instruction,  the  presi- 
dent of  the  University  of  Utah,  and  one  othei'  to  be  appointed  by  the  governor  by 
and  with  the  consent  of  the  senate;  and  whose  duty  it  shall  be,  within  four 
months  after  the  passage  of  this  act,  to  visit  the  counties  of  Beaver  and  Iron,  and 
determine  upon  a  site  within  said  counties  for  the  location  of  said  seliooL  Swd 
commission  shall  serve  without  compensation  but  their  expenses  shall  be  pud, 
when  audited  and  approved  by  the  state  board  of  examiners.    ['97,  p.  41. 

2318.  Id.  Site  determined  to  be  certified  to  tlie  secretary  of  state. 
The  said  oommisraon,  or  a  majority  thereof,  ahall  have  full  power  to  detennine 
the  site  for  said  school,  and,  when  bo  determined,  shall  oertify  the  sune  to  Ae 
secretary  of  state.  The  governor  shall  fill  any  vacancy  that  may  oocor  in  aud 
commission.    ['97,  p.  41. 

2319.  Condition  upon  which  said  school  may  be  located.  As  a 

ccmdition  to  the  location  of  said  school  the  city  or  county  iu  which  said  oominis- 
sion  sliall  decide  to  lot^ate  the  same,  shall  vest  in  the  state  a  good  and  sufficient 
title  to  suitable  grounds  and  buildings,  for  the  accommodation  of  said  school,  or 
guaninty  the  same  within  such  reasonable  time  as  said  commission  shall  desig- 
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nate,  but  said  school  shall  not  be  oommenced  antil  snch  title  is  bo  vested.  Upon 
the  acceptance  by  the  secretary  of  state  of  the  title  to  said  grounds  and  building, 
the  state  shall  maintadn  at  such  place  a  branch  of  the  state  normal  school  to  be 
under  the  control  and  management  of  the  board  of  regents  of  the  University  of 
Utah.    ['97,  pp.  41-2. 

2320.  Title  to  property  reverts  upon  failure  to  maintain  school. 
Whenever  the  state  shall  fail  to  maintain  said  school  for  a  period  of  two  years, 
the  title  to  the  building  and  grounds  as  contemplated  in  section  twenty-three 
hundred  and  nineteen,  shall  revert  to  the  donors.    ['97,  p.  42. 


TETLB  62. 

STATE  LANDS. 


Ohafteb  1. 

STATE  BOABD  OF  LAND  COMMISSIONERS. 

2321.  State  board  of  land  commisBioners.  Appointment.  Termj^ 
A  state  board  of  land  oommisaioners  is  hereby  created  which  shall  consist  ^/6he 
governor,  the  secretary  of  state,  and  five  reeidwt  citizens  of  the  state,  ^hall 
be  appointed  by  the  governor,  by  and  with  the  consent  of  tbe  senate.  >not  more 
than  four  members  of  the  board  shall  belong  to  one  political Each 
appointed  commissioner  shall  hold  his  office  for  two  years  aiid  uotfi  his  successor 
is  appointed  and  qualified.     ['96,  p.  238*;  '97,  p.  61.  JiA/ 

2322.  Oath  and  bond  of  commi8Sionerfiry6i^f«^  appointed  commis- 
sioner shall,  before  entering  upon  his  duties,  take  tko^ajHioi  office  prescribed  by 
the  state  constitution,  and  give  a  b(md  to  the  state,  Wlln  sureties  to  be  (^proved 
1^  the  gOTemor,  in  the  sum  of  ten  thousaird  d»llaMffor  the  faithful  performance 
(tf  his  duties,  which  bond  shall  be  deposited  ii^^^ffice  of  the  secretary  of  state. 
['96,  p.  238*;  '97,  p.  61.  \  [p^ 

2S23.  Salary  and  exp«nsea  of' JronimissionerB.  Each  of  the  said 
appointed  commissionerB  shall  raKivepf^rhis  s^^ces  an  annual  salary  of  twelve 
hundred  dollars,  payable  MtartoiiV/  actual  and  necessary  traveling  expenses, 
while  in  the  performanc/oftMsy?^    ['96,  p.  238*;  '97,  p.  61. 

2324.  Organizauon  of])efdard.  Secretary.  The  governor  sbtUl  be  the 
president  of  the  board,  aa^^d^l  select  one  of  its  own  members  to  act  as  secre- 
taiy  thereof,  who  shall  receiv^o  additional  compensation  for  his  services  as  such. 
['96,  p.  238;  '97,  p.  61.  / 

2i325.  Board  to^rontrol  state  lands.  The  board  of  land  commissioners 
shall  have  the  directo^tf^management,  and  control  of  all  lands  heretofore  or  which 
may  h^eafter  be  gwited  to  this  state  by  the  govmiment,  or  otherwise,  for  any 
purpose,  whatev^  except  lands  used  or  set  apart  for  public  purposes  or  occupied 
by  public  buil^mgs,  and  shall  have  the  power  to  sell  or  lease  the  same  for  the  best 
interests  of  me  state  and  in  accordance  with  the  provisions  of  this  chapter  and  the 
conBtitutimf  of  the  state.    ['96,  pp.  238-9;  '97,  pp.  61-2. 

Land  grwfl  and  the  diBpoiition  to  be  made  of  Sections  16  and  36  are  not  reserved  from  sale 

them,  ^AUiog  Act.  aem,  6-12.    ProTisions  oon-  ander  the  seneral  land  laws  of  the  United  States 

nniny'land  granta  and  fbnds,  Con.  art  10;  sees.  S,  until  offleul  flarrey.    Peny  t.  Street,  4  U.  521;  7 

7,  l(k  art  19,  sec  3;  art.  30,  sec.  1.    Board  to  con-  P.  712;  U  P.  S71,   The  territorial  legielature  had 

tm  dewrt  bndfl,  {  8373.  Powers  concerning  teser-  noiwwerto  paasalawanthorizlngthecoantycoart 

voir  land  giant  Amd,  2  S380.  to  lease  sections  of  land  rraerrei  by  the  United 
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states  for  school  paipoees.  Barrows  v.  Kimball,  veyed  eobool  lands.  U.  EL  T.  Elliot,  iSt  U.  119:  41 
11  U.  149;  U  P.  719.  The  U.  S.  statutes  making  it  P.  720.  Orumlliig  U.  B.  T.  Elliot,  7  V.  Sa»;  ^  P. 
unlawfiil  to  indoee  the  public  lands  applies  to  snr-  1117. 

2326.  Quorum.  Records.  A  majority  of  the  board  shall  constitate  a 
qnornm  for  the  transaction  of  baemesB.  A  full  record  of  its  proceedings  shall  be 
kept  by  the  secretary,  who  Bhall  preserve  all  papers  and  documeaitB  sabmittod  to 
the  board.    ['96,  p.  239;  '97,  p.  62. 

2327.  Board  to  select  lands  and  invest  proceeds.  The  board  shall 
cause  all  the  public  lands  now  owned  by  the  state,  or  lands  the  title  to  which 
may  hereafter  be  vested  in  the  state,  to  be  selected  and  r^stered,  and  ther^bfter 
sold  or  leaded ;  and  the  funds  arising  from  the  sale  or  leasing  thereof  shall  be 
invested  in  the  manner  provided  in  this  chapter.    ['96,  p.  239;  '97,  p.  62. 

2328.  Id.  Apportionment  of  land  among  ftinds.  The  board  ^tiall 
designate  what  lands  selected  by  the  state  shall  be  assigned  to  each  specific  fund 
designated  in  said  grants  made  by  the  United  States.  Such  selections  shall  be  so 
apportioned  among  the  various  grants,  that  each  shall  receive  as  nearly  as  pos- 
sible its  pro  rata  share  of  the  different  dasses  of  land  selected.  ['96,  p.  239 ; 
'97,  p.  62. 

Lands  granted,  provirions,  ete..  Enabling  Act,  sees.  6-12.  ProvisionB  oonceming  land  gnnta,  Con. 
ait.  10,  seos.  6, 7, 10;  art.  19^  sec.  3;  art.  20,  seo.  1. 

2329.  Lands  to  be  selected  and  appraised.  Assistants  to  be 
appointed.  The  board  shall  cause  the  state  lands  to  be  appraised  or  reappraised 
at  such  times  as  it  may  deem  for  the  best  interests  of  the  state.  The  board  may 
appoint  one  or  more  suitable  assistants  to  select,  locate,  or  appraise  such  lan(& 
granted  or  to  be  granted  to  the  state,  also  to  select  and  appraise  lands  in  lien  of 
all  lands  heretofore  granted,  or  which  may  be  granted,  and  which  may  have  been 
disposed  of  by  the  general  government  or  occupied  by  bona  fide  setters;  provided^ 
that  at  least  one  member  ^  t^e  board  shall  asEOSt  in  miaking  such  appraisement ; 
provided  further,  that  such  selection  or  location  shall  be  subject  to  the  approval  of 
the  board,  which  may  change  or  alter  the  same  as  it  may  deem  best.  ['96,  p. 
239*;  '97,  p.  62. 

2330.  Selections  by  legal  subdivisions.  Transfers  to  and  from 

U.  S.  All  selections  of  land  shall  be  madei  in  legal  subdivisions  according  to  the 
United  States  surveys,  and  when  the  selection  has  been  made  and  approved  by 
the  board,  it  ahaXi  take  such  action  as  shall  be  necessary  to  secure  the  approval 
of  the  proper  officera  of  the  United  States,  and  the  final  transfer  to  this  state  of 
the  lands  selected.  The  board  is  hereby  empowered  to  cancel,  relinquish,  or 
release  the  claims  of  the  state  to  and  to  reconvey  to  the  United  States,  any  par- 
ticular tract  of  land  listed  to  the  state,  upon  which  tract,  at  the  time  of  selection, 
a  bona  fide  claim  has  been  initiated  by  an  actual  settler.  ['96,  p.  239;  '97,  pp. 
62-3. 

Selected  under  the  direction  of  the  secretary  of  the  interior.  Enabling  Act,  see.  13. 

2331.  Compensation  of  assistants.  The  person  or  persons  appoint-ed 
under  the  provisions  of  section  twenty-three  hundred  and  twenty-nine,  shall  each 
receive  a  compensation  of  not  to  exceed  four  dollars  per  day,  for  all  the  time 
actually  and  necessarily  employed,  and  their  actual  and  necessary  traveling 
expenses  while  in  the  po^ormance  of  their  duties.    ['96,  p.  240;  '97,  p.  63. 

2332.  Plats.  Irrigable  lands  and  water  supply.  Cnassiflcation 

of  lands.  The  board  shall  provide  for  field  and  ofiice  use,  and  for  filing  with 
the  several  county  treasurers,  uncertified  plats  of  the  surveyed  lands  of  the  state, 
together  with  such  blanks  as  may  be  necessary  for  the  examination  of  said  lands ; 
shall  ascertain,  ae  far  as  practicable,  what  of  the  unappropriated  government 
lands  in  the  state  are  capable  of  irrigation,  and  the  sources  and  reliability  of 
the  supply  of  water  for  the  same ;  and  shall  select  such  lands  as  may  be  suitable 
under  tlie  vaiious  grants  made  by  the  general  government  to  the  state  and  shall 
classify  said  lands  upon  the  office  plats  according  to  the  following  classification : 
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agricultural,  grazing,'  timber,  reservoir  sites,  natural  gas  producing,  mineral. 
«oal,  stone,  saline,  or  arid  lands,  and  show  whether  the  same  are  improved  or 
occapied.    [^96,  p.  240;  '97,  p.  63. 

2333.  Abstracts  to  be  made.  What  they  shall  show.  The  board 
shall  cause  abstracts  to  be  made  of  all  the  lands  owhed  by  the  state,  and  entere<I 
in  suitable  and  well  bound  books.  Such  abstracts  shall  show  in  proper  columns 
and  pages :  the  county  in  which  each  tract  of  land  is  situated ;  the  section,  part  of 
section,  township,  and  range ;  whether  timbered  or  not,  and  whether  mineral  oi- 
noii-miner^,  in  whole  or  in  part;  whether  improved  or  unimproved,  and  the  kind 
and  value  of  the  improvements,  if  any ;  the  character,  whether  agricaltnral  oi' 
grazing,  reservoir,  arid,  saline,  coal,  or  stone  lands,  whether  occapied  or  unoccu- 
pied, and,  if  occupied,  by  whom;  the  date  of  appraisement;  the  value  per  acre; 
tiie  date  of  sale  or  lease ;  the  price  per  acre,  if  sold ;  the  name  of  the  purchaser  or 
lessee ;  the  amount  paid  in  cash ;  the  amount  unpaid ;  the  amount  of  the  annual 
interest  or  rental ;  the  date  of  patent  from  the  state ;  and  such  other  information 
as  may  be  necessary  to  show  a  complete  and  full  abstract  of  the  condition  of  each 
tract  of  land  acquired  by  the  state  until  final  payment  by  the  purchasers  and  the 
issue  of  a  patent  for  the  land  by  the  state.    ['96,  p.  240;  '97,  pp.  63-4. 

2334.  Plats  and  abstoracts  to  show  classifloation.  Separate 
ftmds.  The  plats  and  abstracts,  provided  in  secMons  twenty-three  hundred  and 
thirty-two  and  twenty-three  hundred  and  thirty-three  shall  also  contain  a  classi- 
fication of  lands  according  to  the  respective  funds  or  state  institutions  to  which 
said  lands  belong,  and  all  laud  belonging  to  each  fund  shall  be  entered  in  a 
separate  book.     ['96,  p.  240*;  '97,  p.  64. 

2335.  Oertiflcation,  audit,  and  payment  of  expenses.  All  necessary 
expenses  attending  the  examination,  survey,  locatitm,  selection,  appraisement, 
and  sale  of  state  lands,  the  purchase  of  blanks,  books,  and  stationery,  the  com- 
pensation of  officers,  and  all  expenses  necessarily  incurred  in  carrying  out  the 
provisions  of  this  chapter,  shall  be  paid  by  the  state  ti-easurer  from  the  fund 
appropriated  for  that  purpose,  on  the  warrants  of  the  auditor  issued  on  vouchers 
certified  to  by  the  board ;  provided,  however,  that  all  expenses  must  be  submitted 
to  the  state  board  of  examiners  and  approved  by  said  board  before  the  said  war- 
rants shall  be  issued  by  the  auditor.    ['96,  p.  241*;  '97,  p.  64. 

2336.  Public  sale  of  state  lands  and  to  whom.  Price.  Quantity. 

In  all  counties  where  the  public  lands  or  any  portion  thereof,  have  been  appraised, 
the  board  shall,  when  deemed  conducive  to  the  best  interest  of  the  state,  attend  xT 
in  [wrson  or  by  agent,  at  such  time  as  the  board  shall  direct,  and  offer  at  public 
auction  at  the  court  house  of  the  county,  and  sell  to  the  highest  bidder,  all  or 
any  of  the  appraised  and  unsold  and  unleased  agricultural  and  saline  lands  situ- 
ated in  the  county  where  such  public  auction  is  held ;  provided,  that  no  land  shall 
be  sold  for  less  than  the  appraised  value  thereof,  and  that  not  more  than  one 
hnndred  and  sixty  acres,  nor  less  than  a  legal  subdivision,  except  as  hereinafter 
provided,  shall  be  sold  to  any  one  individual,  company,  or  corporation ;  and  pro- 
vide also,  that  sales  of  such  lands  shall  be  made  only  to  citizens  of  the  United 
States  or  to  those  who  have  declared  their  intention  to  become  such.  Arid  lands 
may  be  sold  as  in  this  section  provided  in  amounts  not  to  exceed  six  hundred  and 
forty  acres.     ['96,  pp.  241-2;  '97,  p.  64. 

2337.  Preference  right  to  settlers.  Amount.  Price.  Improve- 
ments. Reservoir  sitea  IT.  S.  survey  defined.  Actual  and  bona  fide 
ntttors  or  occupants  who  have  improved  state  lands  and  were,  on  January  first, 
eighteen  hundred  and  ninety-four,  actual  settlers  or  occupants  thereon,  shall  have 
■flie  preference  right  to  purchase  the  land  whereon  such  settlement  has  been  made 
or  (rf  which  such  occupancy  was  had,  not  exceeding  such  amount  as  would,  on 
January  first,  eighteen  hundred  and  ninety-four,  or  at  the  present  time,  make 
the  entire  holding  of  such  person  in  this  state  not  to  exceed  four  hundred  and 

acres  of  land;  that  where  settlers  have  resided  upon,  occupied,  or  cnlti- 
18 
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vated  any  lands  granted  to  the  state  for  school  purposes  prior  to  the  extension  of 
the  surveys  of  the  United  States  over  said  lands,  or  who  hold  the  same,  or  the 
poaseesion  thereof,  purchase  from  the  original  settlers  or  their  assigns,  said 
wigiiial  settlers  having  resided  upon,  occupied,  or  cultivated  such  lands  prior  to 
the  extension  of  the  surveys  of  the  United  States  over  the  same,  they  may  be 
permitted  to  purchase  such  lands  at  a  price  not  less  than  twenty-five  pa*  cent  of 
its  appraised  value;  and  provided  further,  i3aa>t  the  purchase  price  of  sudi  Uui^ 
settled  upon  or  occupied  prior  to  the  extension  of  the  surveys  of  the  United  States 
over  said  lands  shall  not  be  less  thtui  one  dollar  and  twenty-five  cents  per  acre. 
In  making  such  appraisement,  the  valuation  of  improvements  thereon  shall  not 
be  taken  into  consideration.  Improvements,  within  the  meaning  of  this  section, 
shall  be  held  to  mean  anything  permanent  in  character,  the  result  of  labor  upon 
or  in  connection  with  the  hmd,  which  has  enhanced  the  value  of  the  same  beyond 
what  said  land  would  be  worth  had  it  been  permitted  to  remain  in  its  original 
state.  Application  to  make  such  purchase  by  said  preferred  claimant  must  be 
made  prior  to  July  first,  eighteen  hundred  and  ninety-seven ;  provided,  that  such 
extensions  of  time  shall  not  be  construed  to  affect  the  rights  of  persons  whose 
applications  have  already  been  filed.  Such  lands  as  are  suitable  for  reservoir 
sites  may  be  reserved  from  sale  or  lease  either  as  agricultural,  grazing,  or  timber 
lands,  and  they  shall  be  disposed  of  by  the  board  in  such  manner  and  at  such 
price,  not  less  than  the  appraised  valuation,  as  in  the  judgment  of  the  board  will 
benefit  the  settlers  on  lands  on  lower  levels,  preference  being  given  to  such  cor- 
porations or  associations  formed  by  actual  settlers  for  irrigation  purposes,  as  will 
enable  the  said  reservoir  sites  to  be  utilized  by  the  greatest  nomber  of  actniU 
settlers.  The  United  States  surveys  referred  to  in  ^is  section  are  hereby 
declared  to  be  those  surveys  by  which  any  school  lands  were  first  sectionizwl  or 
subdivided  by  a  United  States  surveyor  or  a  duly  appointed  deputy ;  and  all 
records  or  plats  of  such  surveys  shall  be  deemed  prima  facie  evidence  of  such 
surveys  to  the  state  board  of  land  commissioners,  and  the  board  may  hear  and 
^gdgr  othCT  testimony.    ['96,  pp.  242-3;  '97,  pp.  64-6. 

2338.  Belinqidi^ment  of  filings  under  U.  S.  laws  and  purchase 
firom  state.    The  state  board  of  land  commissioners  is  hereby  authorized  to 

contract  with  occupants  who  have  filed  upon  lands  in  this  state  under  the  laws 
of  the  United  States  whereby  said  occupants  can  relinquish  their  said  entry  to 
said  land  and  be  permitted  to  purchase  the  said  tract  of  land  of  this  state  after  its 
selection  by  the  state  board,  at  private  sale  at  a  price  to  be  fixed  by  the  board, 
which  price  shall  not  be  less  than  one  doUar  and  twenty-five  cents  per  acre. 


2339.  Sale  of  timber  includes  lease  of  land.  Forfeiture.  Own- 


ership for  ten  years.   The  board  may  sell  the  timber  on  the  unsold  and 


unleased  lands  of  the  state,  except  as  provided  in  section  twenty-three  himdred 
and  sixty,  in  the  same  way  as  it  may  sell  state  lands,  but  payment  for  such  timber 
must  be  made  as  provided  in  section  twenty-three  hundred  and  forty-two.  A 
failure  to  make  such  payment  shall  work  a  forfeiture  of  the  contract  of  such 
sale;  promded,  that  all  right  of  ownership  in  any  timber  on  lands  of  the  state  by 
right  or  virtue  of  purchase  from  the  state,  shall  cease  ten  years  from  and  after 
such  purchase;  provided  also,  that  all  sales  of  timber  shall  indude  a  lease  of  the 
land  upon  which  timber  is,  at  the  time  of  sale,  for  the  term  of  ten  years.  ['96, 
p.  243 ;  '97,  p.  66. 

2340.  Protection  of  growing  timber.  No  contract,  by  the  board,  for 
the  sale  of  timber  on  aay  lands  of  the  state,  shall  permit  or  entitie  the  purchaser 
to  cut,  use,  injure,  or  destroy  any  growing  timber  or  trees  less  than  eight  inches 
in  diameter  at  the  butt.  The  board  shall  make  such  rules  and  r^ulations  for  the 
disposal  of  the  tops  and  limbs  of  trees  cut  for  l<^ging  and  other  purposes,  as  shall 
secure  the  yotmg  growing  timber  on  the  state  laxids  from  injury  and  destraction 
by  fire.    Nothing  in  this  chapter  shall  be  construed  to  prevent  sutlers  from 


['97,  p.  66. 
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removing  cedar,  quaking  asp,  maple,  oak,  mahogany,  or  pinion  pine  from  an 
wamld  and  unleased  lande  of  the  Btate  for  their  own  domeetic  use ;  provided,  tha 
nothing  in  this  chapter  shall  prevent  settlers  from  removing  any  dead  timber 
from  any  unsold  or  unclaimed  lands  of  the  state  for  their  own  domestic  nae. 
P96,  p.243*;  '97,  p.  66. 

Timber  catting  forbidden,  §  2354. 

2341.  Notice  of  sale  to  be  published.  Notice  of  all  sales  of  land  or 
timber,  or  both,  shall  be  given  by  publication  in  some  newspaper  published  and 
of  general  circulation  in  the  comity  wherein  the  sale  shall  be  held,  and,  when 
deemed  necessary  by  the  board,  in  such  other  newspaper  as  the  board  may  deog- 
nate;  if  there  is  no  such  newspaper  published  in  the  county,  then  in  some 
newspaper  published  in  the  state  having  general  circulation  in  saoh  county,  to  be 
designated  by  the  board.  Such  notice  or  notices  shall  be  published  for  at  least 
onoe  a  week  for  four  weeks  next  preceding  such  sale,  and  shaJl  specify  the  time 
when  and  the  place  where  the  sale  will  be  held.    ['96,  p.  243 ;  '97,  pp.  66-7. 

2342.  Payments  for  land  or  timber.  Notes  of  purchaser.  Inter- 
est. Payments  for  lands  and  timber  sold  under  the  provisions  of  this  chapter 
shall  be  as  follows:  not  less  than  one-tenth  of  the  purchase  price  to  be  paid  in 
cash  at  the  time  of  sale,  and  the  balance  in  not  to  exceed  ten  equal  yearly  pay- 
ments. On  all  lands  on  which  there  is  timber  apprused  at  not  exceeding  two 
and  one-half  dollars  per  acre,  the  board  may,  in  its  discretion,  add  to  and  con- 
sider as  a  part  of  the  value  of  the  land  the  value  of  such  timber,  and  such  land 
shall  be  sold  or  leased  as  agricultural  or  grazing  land  and  paid  for  as  if  no  timber 
wen'  growing  thereon.  Notes  shall  be  given  by  the  purchaser  for  the  unpaid 
portion  of  the  purchase  price  of  all  lands  and  timber  sold  to  him,  and  shall  be  due 
in  ten  equal  yearly  payments  from  the  date  of  sale,  unless  the  same  shall  pre- 
viously faU  due,  at  the  option  of  the  state,  becanse  of  the  fulure  of  the  purchaser 
to  perform  t^e  covenants  of  the  contract  expressed  in  said  note  or  notes.  The 
rate  of  interest  on  all  such  notes  shall  be  five  per  cent  per  annum,  and  shall  be 
dne  and  payable  as  follows :  on  the  day  of  sale  the  interest  on  the  unpaid  portion 
of  such  purchase  price  shall  be  computed  and  paid  up  to  the  first  day  of  Januarj' 
next  ensuing,  and  thereafter  the  interest  and  one-tenth  of  the  principal  shall 
become  due  and  payable  annually,  in  advance,  on  the  first  day  of  January  of 
each  year.  All  notes  required  to  be  given  by  the  provisions  of  this  section  shall 
be  executed  at  the  same  time  that  the  first  payment  of  purchase  money  is  made, 
and  shall  be  in  the  form  pr^icribed  by  t^e  state  board.  No  timber  or  lands  on 
which  the  timber  forms  an  appreciable  part  of  the  value  of  said  lands  stall  be  sold 
except  for  cash,  unless  the  purchaser  ab&W  secure  the  state  the  payment  of  the  [ 
fall  purchase  price,  by  giving,  at  t^e  time  of  purchase  and  execution  of  notes  for 
purtihase,  a  good  and  sufficient  bond  running  to  the  state  for  double  the  value  of 
the  timber  on  said  lands ;  said  bond  to  be  in  such  form  as  the  board  may  direct 
and  subject  to  their  approval.  Any  purchaser  may  make  full  payment  for  land 
purchased  at  any  time,  and  after  the  payment  of  the  amount  requii-ed  to  be  paid 
at  the  time  of  sale,  a  purchaser  may  pay  any  part  of  the  amount  due,  and  such 
payment  shall  be  indorsed  on  the  note  given  for  the  unpaid  portion  of  the  purchase 
piice  of  the  land  on  account  of  which  such  partit^  payment  has  been  made. 
['96.  pp.  243-4 ;  »97.  pp.  67-8. 

2343.  County  treasurer  to  receive  payments  for  land.  All  pay- 
ments of  principal  or  interest  provided  for  in  the  last  preceding  section  shall  be 
made  to  the  county  treasurer  of  the  county  in  which  the  land  purchased  is  situ- 
ated, and  all  notes  required  to  be  executed  shall  be  delivered  to  him  by  the  pur- 
chaser or  purchasers  at  the  time  of  making'  the  first  payment  of  principal,  at  the 
thneof  sale.    ['96,  pp.  244r-&;  '97,  p.  68. 

2344.  Duplicate  abstract  to  cotmty  treasurer.  County  treasur- 
er's duties.  Wnw  the  public  lands,  or  any  portion  thereof,  in  any  county,  have 
been  i^praiaed  as  hoeinbefore  provided,  it  shall  be  the  duty  of  the  board  to  cause 
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duplicates  of  the  abstractB  provided  for  in  section  twenty-three  hundred  and  thirt^- 
tiiree,  aa  far  as  completed,  to  be  prepared  and  amt  forthwith  to  the  county  tre^ 
orer  of  Buch  county,  and  the  county  treaBurer  shf^  preserve  the  same  as  a  record 
of  his  office.  In  such  record  said  treasurer  shall  keep  an  account  of  all  sales  (tf 
land  and  timber  and  of  all  leases  made  in  liis  county.  Whenever,  after  the  tran»- 
mission  of  such  duplicate  abstracts  to  the  county  treasurer,  other  Isuids  are 
appraised  in  that  county,  a  copy  of  the  appraisement  in  full  shall  be  forwarded  to 
such  treasurer  by  the  braurd,  and  shall  be  ratered  by  said  treasurer  in  sud  dapii- 
oate  abstract.  County  treasurers  of  the  several  counties  in  which  lands  or  timbM' 
have  been  sold,  or  luids  leased,  shall  use  due  diligence  to  collect  all  moneys  due 
the  state  for  lands  and  timber  sold,  both  principal  and  interest,  and  for  landfi 
leased.  Whenever  payments  of  principal  or  interest  for  lands  sold,  or  for  rental 
for  lands  leased  or  to  be  leased,  are  made,  the  county  treasurer  shall  deliver  a 
receipt  therefor  to  the  person  making  the  same,  a  duplicate  of  which,  said  treas- 
urer shall  file  with  the  county  auditor,  to  be  by  him  transmitted  to  the  board  after 
he  shall  have  countersigned  the  same.  Duplicate  receipts  when  received'  by  tiis 
board  and  entered  in  its  records  shall  be  deposited  with  the  state  auditor ;  and  no 
duplicate  receipt,  whether  for  principal,  interest,  or  rental,  shall  be  held  valid 
nidess  countra^gi^ed  by  said  oounly  auditor,  who  shall  keep  a  record  of  all  receipts 
so  countersigned.  It  is  hereby  made  the  duty  of  the  county  treasurers  to  attend 
all  sales  of  land  in  their  respective  counties  and  receive  payment  for  such  land 
sold.  ['96,  pp,  245,  250;  '97,  pp.  68,  74. 
State  aaditor  to  charge  treasurer  with  anunmts  recetved,  {  2^. 

2345.  Payments  for  improvements  or  removal  of  same.  Any  per- 
son purchasing  land  upon  which  improvements  have  been  made  by  ssxy  other 
person,  and  appraised  as  provided  in  section  twenty-three  hundred  and  twenty- 
nine,  shall  pay  to  the  county  treasurer,  in  addition  to  the  amount  of  principal 
and  inter^t  required  by  law  to  be  paid  at  the  time  of  sale,  the  full  i^tpraified 
value  of  such  improvements.  The  amounts  thus  paid  for  improvements  ^uUl  be 
paid  by  the  county  treasurer  to  the  owners  of  such  improvements,  unless  rach 
owners  shall  elect,  within  ninety  days  after  such  sale,  to  remove  the  improve- 
ments and  shf^  remove  the  mme,  for  whidi  purpose  he  shall  have  the  right  to  go 
upon  the  land.  In  case  the  owner  elects  to  remove  the  improvements,  and 
removes  the  same  within  the  said  ninety  days,  the  county  treasurer  shall  return 
to  the  person  by  whom  it  was  paid  the  amount  paid  for  improvements.  ['96.  pp. 
246-6;  '97,  p.  69. 
Faymeiit  for  imprOTements  on  leaaed  lands,  } 

V  2346.  Oertificate  of  sale  when  flill  payment  not  made.  Upon  the 
sale  of  land  under  the  provisions  of  this  chapter,  upon  which  full  payment  has 
not  been  made,  as  herein  provided,  the  state  board  shall  issue  to  the  purchaser  a 
certificate  of  sale,  showing  the  land  purchased,  the  amount  paid,  the  amount  due, 
and  the  time  when  the  principal  and  interest  shall  become  due.  All  payments 
of  principal  and  interest  made  subsequent  to  the  issne  of  said  certificate  of  sale 
shall  be  indorsed  upon  the  same.    ['96,  p.  246;.  '97,  p.  69. 

Fee  for  iseuance  of  ccrtiflcate,  3  ^^31^- 

2347.  Lands  unsold  at  auction  may  be  sold  at  private  bale. 

W^henever  the  board  shall  have  exposed  for  sale  at  public  auction  any  lots  of  the 
lands  of  this  state  pursuant  to  law,  and  any  of  such  lote  shall  remain  unsold, 
the  board  may,  in  its  discretion,  issue  certificates  for  the  sale  tiiereof  to  such 
persons,  respectively,  as  shall  thereafter  make  application  for  any  of  the  said  lots,, 
at  not  less  than  the  appraised  value.    ['96,  p.  246;  '97,  p.  69. 

2348.  Issuance  of  patents.  Upon  the  filing  of  countersigned  duplicate 
receipts,  evidencing  full  payment  of  principal  and  interest,  for  any  tract  of  land 
sold,  the  governor  shall,  under  the  great  seal  of  the  state,  issue  a  patent  therefor 
to  the  purchaser  or  his  assign^.    All  patents  so  issued  shall  be  attested  by  the 
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secretary  of  state,  and  a  record  thereof  shall  be  k^t  in  the  office  of  the  bowd. 
['96,  p.  246*;  '97,  p.  69. 
Frtent  when  aaldeet  to  eMement  tor  higi^ny,  2 11S3. 

2349.  Lands  may  be  leased.  Term.  Quantity.  Application. 
Payment.  Preference.  All  land  appraised  and  unsold  shall  be  subject  to  lease 
at  an  annual  rental  of  not  less  than  two  per  cent  of  the  appraised  value  l^ereof. 
Lands  other  than  grazing  lands  shall  be  leased  for  terms  of  not  more  than  five 
yeMB,  uid  in  tracts  not  exceeding  one  hundred  and  sixty  acres  in  extent  to  any  one 
person,  company,  or  corporation.  Gnuang  lands  may  be  leased  for  such  terms 
not  exceeding  twdve  years  and  in  tracts  o(«adh  quantdtles  as  may  be  for  the  best 
interest  of  the  state,  at  the  discretion  of  the  board ;  provided,  that  no  lease  sh^l 
exceed  fifty  thousand  acres  to  any  one  pereon  or  corporation ;  and  proved  further, 
that  when  it  shall  be  shown  that  a  lease  has  been  secured  for  the  purpose  of  a 
re-lease,  or  for  the  benefit  of  any  person  or  corporation  securing  such  lease,  the 
board  shall  declare  such  lease  void,  unless  such  re-lease  be  consented  to  by  the  board. 
Applications  for  lease  shall  be  made  to  the  board,  and  shall  coutain  an  affidavit 
that  the  applicant  is  not  the  owner  of  a  lease  of  state  lands  of  more  than  three 
hundred  and  twenty  acres,  except  grazing  lands,  including  tibe  amount  applied 
for,  and  that  he  desires  to  lease  for  hU  own  use  and  benefit.  Applications  for  lease 
shall  be  accompanied  by  tiie  fees  provided  by  law  to  be  paid  for  making  said 
lease.  It  tibe  board  deems  it  advisable  to  lease  said  land,  it  shaJl  cause  the  same 
to  be  appraised,  and  determine  the  annual  rental  thereon  and  forward  a  lease  for 
said  lands,  duly  executed,  to  the  county  treasurer,  to  be  delivered  to  the  lessee 
upon  the  payment  of  the  first  instalment  of  rental  as  herein  provided.  The  first 
payment  upon  a  lease  shall  be  until  the  first  day  of  January  next  ensuing.  Sub- 
sequent payments  shall  be  due  and  payable  annually,  in  advance,  on  the  first  day 
of  January  of  ea^  year ;  provided,  that  wh^  inhabitants  of  cities,  towns,  or  vil- 
lages derare  to  lease  the  grazing  lands  lying  contiguous  to  said  cities,  towns,  or 
villages,  or  other  lands  wUch  i^ey  have  used  continuously  for  a  period  of  ten  years 
for  grazing  purposes,  they  shall  have  the  preference  right  to  do  so.  In  leasing 
grazing  lands,  the  board  shall  give  the  preference  right  to  actual  settlers.  The 
board  may  withhold  from  sale  or  lease  lands  on  which  there  are  springs  of  water, 
where  water  for  stock  purposes  is  scarce,  and  their  sale  or  lease,  if  inclosed, 
would,  in  the  opinion  of  the  board,  create  a  monopoly  of  large  tracts  of  United 
States  or  state  grazing  lands  in-  favor  of  the  purchasers  or  lessees  of  such  lands 
on  which  such  sprii^  or  streams  are  located;  and  provided  further,  that  the  board 
shall  give  the  preference  right  to  lease  the  gn^ng  lands  of  the  state  to  citizens  of 
the  state.    ['96,  pp.  246-7*;  '97,  pp.  69-70. 

Fee  for  making  leueB,  1 2355.   Lease  of  state  mineral  lands,  §g  3370,  2371. 

2350.  Lease  may  be  offered  at  public  auction.  If  two  or  more 
persons  desire  to  lease  the  same  tract  of  land  subject  to  lease  under  this  title, 
except  grazing  lands  lying  contiguous  to  cities,  towns,  or  villages,  and  except  as 
hereinbefore  provided,  the  board  may,  if  deemed  advisable  by  it,  let  the  said 
land  at  puUio  aaction,  to  the  person  who,  in  addition  to  l^e  two  per  cent  of  the 
appraised  value,  wiU  pay  the  highest  premium  for  the  lease.  ['96,  p.  247*;  '97, 
p.  71. 

2351.  Original  and  duplicate  receipts  for  rent.  Payment  for  or 
removal  of  improvements.  When  pajonents  of  rental  or  rental  and  pre- 
mium are  made,  the  county  treasurer  shall  issue  receipts  in  duplicate  therefor, 
the  "original"  to  be  delivered  to  the  lessee  and  the  ^'duplicate"  to  be  delivered 
to  the  oounly  auditor  and  by  that  officer  countersigned  and  transmitted  to  the 
board.  When  an  applicant  for  the  lease  of  lands,  other  than  the  owner  of 
the  improvements  thereon,  is  the  highest  bidder  therefor,  he  shall  deposit  with  the 
county  treasurer  of  the  county  wherein  said  lands  are  situated  the  appraised 
value  of  the  improv^ents,  axtd  the  amount  so  deposited  shall  be  paid  to  the 
owner  of  lAie  improvements,  or,  if  such  owner  so  elect,  he  may  remove  ^e  improve- 
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luents  within  ninety  days,  in  which  case  the  amoant  deposited  shall  be  returned 
to  the  person  by  whom  it  was  deposited.    ['96,  pp.  247-S*;  '97,  p.  71. 

Payment  for  improyementa,  §  2345.    Treasurer  charged  with  paymente,  ?  2^. 

2362.  Covenants  of  lease.  Forfeiture.  Each  lease  shall  contain 
covenants  that  the  lessee  will  promptly  pay  the  rental  annually  in  advance,  that 
no  waste  shall  be  committed  on  the  land,  that  the  premisee  shall  be  surrendered  at 
the  expiration  of  the  term  of  the  lease,  that  the  lessee  will  not  sub-let  without  the 
written  consent  of  the  board,  and  that  a  failure  to  pay  the  ^jeed  rental  for  a 
period  of  one  month  from  the  time  such  rental  is  due,  will  work  a  forfeiture  of 
said  lease  after  notice  em  hereinafter  provided.    ['96,  p.  248*;  '97,  p.  71. 

2353.  Defoult  in  payment  works  forfeiture.  Notifloation.  Belief 

Any  lessee  or  purchaser,  or  any  assignee  of  any  lessee  or  purchaser,  who  is 
in  default  for  the  non-payment  of  rental,  principal,  or  interest  due  the  state 
for  a  period  of  one  month  after  such  rental,  principal,  or  interest  is  due  .and 
payable,  shall  be  notified  by  the  board  by  registered  letter  of  such  default,  md  if 
within  one  month  after  s«-vice  of  such  notice,  such  delinquent  lessee,  purchaser, 
or  assignee  has  not  paid  such  rental,  principal,  or  interest  so  delinquent  and  hae 
procured  no  extension  of  time,  as  provided  in  this  chapter,  his  lease  or  contract  (rf 
sale  shall  be  forfeited,  and  such  forfeiture  shall  be  noted  on  the  records  of  the 
board.  Any  person  whose  lease  or  contract  of  sale  has  been  forfeited  may,  how- 
ever, be  relieved  from  such  forfeiture  at  any  time  before  the  land  has  again  been 
sold  or  leased,  by  paying  all  arrears  of  rental,  principal,  and  interest,  and  five  per 
cent  penalty  thereon ;  provided,  that  where  through  good  and  reasonable  cause, 
such  purchaser  or  lessee  has  been  unable  to  meet  his  payments  when  due,  as  pro- 
vided in  this  chapter,  the  board  may,  in  its  discretion,  when  the  reasons  assigned 
are  considered  good  and  suflicient  by  the  board,  extend  the  time  for  making  sadi 
payments,  not  to  exceed  one  year  at  any  one  extenraon,  on  the  person  or  persons 
paying  interest  on  such  deferred  payments,  at  tiie  rate  of  five  per  cent  per  annum. 
The  Iward  may  make  such  rules  r^;arding  such  extensiohs  as  it  deems  proper. 
['96,  p.  248;  '97,  pp.  71-2. 

2354.  Cutting  timber  on  leased  lands.  The  lessee  of  state  lands  shall 
in  no  case  be  allowed  to  cut  or  use  more  timber  therefrom  tlian  shall  be  necessary 
for  the  improvement  of  such  lands,  or  for  fuel  for  the  use  of  the  fomily  of  t^e 
lessee.  The  catting  and  hauling  of  timber  from  leased  agricultural  or  grazing 
lands  to  saw  mills  is  prohibited.    p96,  p.  249;  '97,  p.  72. 

Protection  of  timber,  g  2340. 

2355.  Fees  of  board.  The  board  shall  collect  the  following  fees:  Ux 
making  lease  for  agricultural  lands,  each  one  dollar;  for  making  leases  of  all 
other  lands,  including  grazing  lands,  five  dollars;  for  certificates  of  purchase, 
each  two  dollars ;  for  issuing  more  than  one  certificate  on  each  purchase  of  state 
lands  made  hy  one  party,  one  dollar  for  each  additional  certificate  so  issued; 
for  making  certified  copies  of  papers,  or  records,  the  same  fees  as  are  chairged  by 
the  secretary  of  state  for  like  services.    ['96,  p.  249;  '97,  p.  72. 

2356.  Co\mty  treasurers  to  report  monthly.  Fees  paid  into  state 
treasury.  On  the  last  business  day  of  each  month  county  treasurers  of  counties 
wherein  state  lands  have  been  sold  or  leased,  shall  transmit  to  the  state  treasurer 
all  moneys  rec^ved  on  account  of  Bvush  sales  or  leases,  and  shall  at  the  same  time 
forward  to  the  state  auditor  a  statement  of  the  amount  of  moneys  transmitted, 
together  with  such  information  as  to  Hhe  sources  from  which  the  funds  are  dwived 
as  may  be  required  by  the  board.  All  sums  received  for  fees,  fines,  and  forfeitures 
under  this  chapter,  shall  be  paid  into  the  state  treasury  and  become  a  part  of  the 
general  fund  of  the  state.    ['96,  p.  249;  '97,  p.  72. 

2357.  Investment  of  flinds.  Security.  Interest.  Board  to  keep 
securities  and  collect  interest.  The  board  shall  make  the  necessary  orders 
for  the  investment  or  disposal  of  the  funds  derived  from  the  sale  and  rental  of 
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public  lands  of  the  state  in  the  state  treasury.  Such  funds  shall  be  invested 
for  and  on  account  of  the  specific  purpose  for  which  the  lands  were  granted  in 
goreminent,  Btate^  county,  dty,  or  school  district  bonds,  or  in  first  mortgages 
on  improved  farms  within  the  state;  but  no  lofui  secured  by  mortgage  on  such 
improved  farms  shall  exceed  one-third  of  the  market  value  of  the  same,  exclusive 
of  the  improv^ents,  and  in  no  case  diall  exceed  one-half  of  the  assessed  value. 
Whenever  the  board  shall  order  the  investment  of  any  part  of  the  general  school 
fond,  or  any  permanent  fund  held  for  investment,  said  board  shall  notify  the 
state  auditor  of  such  order,  and  the  state  auditor  shall  draw  a  warrant  for 
the  amount  stated  in  the  notice,  in  favor  of  the  president  and  secretary  of  the 
board,  and  the  state  tareasurer  shall  pay  such  warrant  out  of  the  funds  desig- 
nated. The  annufd  interest  on  all  ffum  loans  herein  provided  for  shall  be  seven 
pa  cent;  provided^  that  the  expense  of  investigation  of  titles  and  values  shall  be 
paid  by  the  intending  borrower.  The  board  shaU  be  the  legal  custodian  of  all 
notes,  mortgages,  and  other  evidences  of  indebtedness  arising  from  investments 
<tf  state  funds  made  by  it,  and  shall  collect  all  interest  due  the  state  on  all  invest- 
ments. Interest  so  collected  shall  be  paid  into  the  state  treasury,  to  the  credit  of 
the  fund  to  which  it  belongs,  on  the  last  business  day  of  each  month.  Whenever  the 
state  board  of  examiners  shall  so  direct,  the  interest  derived  from  the  investment 
of  funds  bdonging  to  the  respective  state  inetitutions  shall  from  time  to  time, 
apon  proper  requisition  therefor,  be  used  for  the  maintenance  of  said  institu- 
ticms;  and  whoever  the  board  shall  order  the  use  of  said  fund  or  any  portion 
thereof,  it  shall  notify  Hhe  state  auditor  of  such  order,  and  the  state  auditor  shall 
draw  a  warrant  for  the  amount  stated  in  the  notice,  in  fovor  of  the  institution 
which  is  oktitled  thereto;  and  the  state  treasurer  shim  pay  such  warrant  out  of 
the  funds  designated.    ['96,  pp.  249-60*;  '97,  pp.  72-3. 

2358.  Lands  may  be  subdivided  into  lots  and  sold.  Any  portion 
oi  the  public  lands  of  this  state,  excepting  such  lands  as  are  occupied  by  bona  fide 
aettiera  who  have  a  preference  right  of  piurchase,  as  hereinbefore  provided,  may  be 
subdivided  into  lots,  and  sold  as  provided  in  iins  chapter,  the  board  being  satis- 
fied that  by  a  subdivision  of  any  tract  into  lots,  the  sale  of  the  same  could  be 
made  for  a  greater  amount  than  if  sold  in  subdivisions  as  designated  by 

United  States  surveys.  The  board  shall  have  authority  to  employ  the  necessary 
surveyors  to  survey  such  tracts,  to  be  subdivided  into  lots  of  such  size  as  it  shall 
determine.  A  plat  of  the  surveys  so  made  shall  be  filed  in  the  office  of  the  county 
recorder  of  the  county  wherein  the  land  is  situated,  and  a  copy  thereof  filed  in  the 
office  of  the  board.  Tracts  so  subdivided  shall  not  be  subject  to  lease,  but  each 
lot  shall  be  sold  at  public  aution  at  such  times  as  the  board  may  direct.  The 
manner  of  apptais^ent  and  sale  of  such  subdivided  lands  shall  be  in  all  respects 
the  same  as  in  the  case  of  other  lands  sold.    ['96,  p.  250;  '97.  pp.  73^. 

2369.  State  auditor's  account  with  county  treasurers.  The  state 
auditor  shall  charge  each  of  the  county  treasurers  in  the  state  with  the  amount 
of  money,  rental,  interest,  and  principal,  separately,  received  from  the  sale  or 
lease  of  lands  in  their  respective  counties,  as  shown  by  the  duplicate  receipts  for- 
warded the  county  treasure  of  the  several  counties;  and  upon  presentation 
al  the  state  Measurer's  receipt,  shall  credit  the  several  county  tr^urers  with  the 
amount  of  the  same.    p9fr,  p.  260 ;  '97,  p.  74. 

Conntr  treMurer  to  receive  payments,  21 S343,  2344,  2346, 

2360.  Forest  and  water  supply  reserves.  The  board  shall  set  apart 
and  reserve  from  sale  such  tracts  of  timb^  lands  and  the  timber  thereon,  as  may, 
in  the  opinion  of  the  board,  be  required  to  preserve  the  forests  of  the  state,  pre- 
vmt  a  diminution  of  the  flow  of  rivers,  and  aid  in  the  irrigation  of  the  arid  lands. 


2361.  Board  to  make  rules  and  regulations.  Supplies.  The  board 
shall  have  power  to  make  all  needful  roles  and  regulations,  not  inconsiBtent  with 


['96,  pp.  260-1*;  '97,  p.  74. 
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the  provieionsof  this  chapter,  for  carrying  the  same  into  effect;  and  shall  supply 
records,  books,  and  papers  that  may  be  required  for  the  purposee  of  this 
chapter.    ['96,  p.  251 ;  '97,  p.  74. 

2362.  Employment  of  counsel.  The  bofu^  dull  cause  the  state  to  be 
properly  represented  in  all  suits,  actions,  controversies,  or  dcums  relaifdng  to  state 
landfe.    ['96,  p.  251; '97,  p.  74. 

2363.  Annual  report  to  be  published.  The  secretary,  under  the 
direction  of  the  board,  shall  annu^ly,  on  or  before  the  first  day  of  January  in 
each  year,  publish  a  full  report  of  the  board's  transactions,  showing  the  amount 
of  lands  in  each  county  belonging  to  the  state,  to  what  fund  they  belong,  their 
VEUne  to  the  amount  sold  or  leased  during  the  year.  Said  report  shall  contain 
such  other  items  of  information  concerning  the  state  lands  as  the  board  may 
deem  proper,  and  the  board  shall  report  the  same  to  the  governor.  ['96,  p.  251*; 
'97,  pp.  74-5. 

2364.  Rights  protected.  Sale  of  land  for  right  of  way.  Nothing 
in  this  chapter  shall  be  so  construed  as  to  impair  the  vested  or  accrued  rights  of 
any  ditch  or  irrigation  company,  or  any  person  owning  any  ditch  or  ditches,  on 
or  pasedng  through  any  state  Ifuids,  or  to  prevent  the  sale  of  more  than  one  hun- 
dred and  sixty  acres  for  a  continuous  ri^t  of  way,  or  for  stations  uid  building 
grounds  within  the  state  for  a  common  carrier,  or  for  canal  or  irrigation  compa- 
nies or  associations.    ['96,  p.  251*;  '97,  p.  75. 

Bight  of  way  granted  to  railroads,  ^  4S9. 

2366.  State  Icmd  holdings  compacted.  Exchange  of  lands.  In 
order  to  compact,  as  far  as  practicable,  the  Luid  holdings  of  the  state,  the  board 
is  hereby  au^orized  to  exchange  any  of  the  land  held  by  the  state  for  other  land 
within  the  state  held  by  other  proprietors;  fuid  the  board  is  hereby  authorized  to 

execute  and  deliver  the  necessary  deeds  to  such  other  proprietors  and  receive 
therefrom  proper  deeds  of  the  land  so  exchanged;  provided,  that  no  exchange 
shall  be  made  by  the  board  until  a  patent  for  the  land  so  received  in  exchange  shall 
have  been  issued  by  the  government  of  the  United  States  to  such  proprietors 
or  their  grantors.    ['97,  p.  75. 

2366.  Testimony  in  contests.  Notice.  Rehearing  befbre  board. 

Where  contests  arise  as  to  the  preference  rights  of  claimants  for  lands  under  the 

control  of  the  board  of  land  commissioners,  the  board  shall  have  full  power  to 
direct  the  taking  of  testimony  concerning  the  points  involved,  which  shall  be 
reported  in  full  to  said  board.  It  shall  be  the  duty  of  the  secretly  of  the  board 
to  notify  the  parties  to  the  contest  of  the  findings  and  conclusions  of  said  bofml 
Within  thirty  days  after  such  notification  has  been  served  on  such  contestants  by 
mail  they  shall  notify  the  board  of  their  intention  to  dispute  the  findings  and 
conclusions  of  said  board.  If  notice  of  intention  to  contest  shall  be  served  on 
the  boiffd,  then  the  board  shall  fix  the  date  for  hearing  the  case  and  so  notify  the 
parties  to  the  contest ;  otherwise  the  finding  and  conclusions  of  the  board  shall 
stand  as  the  decision  of  said  board.    ['97,  p.  75. 

2367.  Members  may  subpoena  witnesses  and  administer  oaths. 
Any  member  of  the  board  may  issue  subpcenas  to  compel  the  attendance  of  wit- 
nesses and  the  production  of  books  and  papers  before  him  or  the  board,  imd  may 
administer  oaths  in  the  performance  of  his  official  duty.    ['97,  p.  76. 


2368.  AfipUcation  for  survey  of  unsurveyed  lands.  The  governor 
is  hereby  authorized  and  directed,  by  and  with  the  consent  of  the  state  board  of 
land  oommissionerB,  to  make  application  to  the  commissioner  of  the  general  land 
office  for  the  surrey  of  public  unsurveyed  lands  for  tiie  purpose  of  satisfying  the 
public  land  grant  to  tiiis  state  in  accordance  with  the  provisionB  of  chapter  801, 
28  U.  a  statutes  at  large,  pp.  894,  805.    ['96,  p.  342;  '97,  p.  76. 
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2369.  Proceeds  of  university  land  sales  to  be  paid  to  board. 
Deferred  payments.   The  board  of  regentB  of  the  University  of  Utah,  and  the 

ti*ea6arer  thereof,  are  hereby  axithorized  and  required  to  turn  over  to  the  state 
board  of  land  commiBsioners  all  moneys  and  evidences  of  indebtedness  in  tbeir 
poasesBion  or  under  their  control,  arising  out  of  the  sale  of  university  lands  within 
this  state.  All  deferred  payments  for  the  sale  of  university  lands  shall  be  made 
in  accordance  with  the  contracts  of  sale,  to  the  county  treasurer  of  the  respective 
counties  wherein  such  lands  are  located,  in  the  manner  provided  in  this  chapter. 


2370.  Mineral  lands  to  be  leased.  Any  state  lands  upon  which  stone, 
coal,  coal  oil,  gas,  or  any  mineral  may  be  found,  whether  such  land  has  theretofore 
been  leased  for  a  term  of  years  or  not,  may  be  leased  for  the  purpose  of  obtaining 
thfflvfrom  such  stone,  coal,  coal  oil,  gas,  or  any  mineral,  for  such  length  of  time 
and  conditioned  upon  the  payment  to  the  state  board  of  land  commieaioners  of 
such  roy^tv  upon  the  product,  as  the  state  board  of  land  commissionerR  may 
determine.  '  ['97,  p.  88. 

Lewe  of  other  state  lauds,  g  2349. 

237 1 .  Rules  regarding  leasing.  The  state  board  of  land  commissioners 
is  hereby  authorized  to  make  all  necessary  rules  and  r^^ations  to  carry  the  fore- 
going section  into  effect.    ['97,  p.  88. 


2372.  Acceptance  of  conditions  of  land  grant.  The  state  of  Utah, 
hereby  accepts  the  conditions  of  section  four  of  the  act  of  congress  entitled  '^An 
act  making  appropriations  for  sundry  civil  expenses  of  the  government  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other 
pnrpoBes,"  approved  August  eighteenth,  A.  D.,  eighteen  hundred  and  ninety-four, 
together  with  all  grants  of  land  to  l^e  state  under  the  provinons  of  the  aforesaid 
act    ['97,  p.  100. 

2373.  Selection  and  disposal  of  land  by  commissioners.  The 
Helection.  management,  and  disposal  of  said  land  shall  be  v^ted  in  the*  state 
board  of  land  commissioners,  ^d  board  is  hereby  authorized  to  make  all  con- 
tracts  necessary  to  o^rr^'^  out  the  provisions  of  this  chapter,  and  may  make  such 
rules  not  in  conflict  with  this  chapter  or  the  sud  act  of  congress  as  it  may  deem 
best    ['97,  p.  100. 

General  powent  of  the  board,  §  2335. 

2374.  Application  to  board  for  selection  of  arid  lands.  Form. 
Any  person,  company,  association,  or  corporation  having  heretofore  constructed 
or  now  constructing,  or  having  acquired  the  right  to  construct  ditches,  canals, 
reservoirs,  or  other  irrigation  works,  which  can  d&  utilized  to  reclaim  lands  under 
the  provisions  of  this  chapter ;  or  any  perwm,  company,  aasociatdon,  or  corpora- 
tion desiring  to  acquire  the  right  to  use  imy  stote  reservoir  site,  or  any  unappro- 
priated waters  controlled  by  the  state,  or  both,  and  to  construct  ditdies,  caiials, 
reservoirs,  or  other  irrigation  works  to  reclaim  lands  under  the  provisions  of  this 
duqiter,  shall  file  with  the  board  an  application  for  the  selection  in  behalf  of  the 
state  by  the  board,  of  the  lands  to  be  reclaimed,  designating  such  lands  by  le^ 
subdivisions.    This  apidication  shall  be  accompanied  by  a  proposal  to  utilize  or 


['96,  p.  368;  '97,  p. 
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extend  an  irrigation  system  already  conBtrncted  or  one  in  process  of  construction, 
or  the  rights  to  construct  which  have  been  acquired,  or  to  construct  ditches, 
canals,  reservoirs,  or  other  irrigation  works,  for  the  complete  reclamation  of  the 
lands  so  designated.  The  proposal  shall  be  prepared  in  accordance  with  the  rulee 
of  the  board,  and  the  rules,  practice,  and  regulations  of  the  department  of  the  inte- 
rior, which  shall  state  the  source  of  water  supply,  whether  the  right  to  t^e  same 
has  been  acquired  or  is  sought  to  be  acquired  horn  the  state;  the  location  luid 
dimensions  of  the  works  already  constructed  or  in  process  of  construction,  or  the 
location  tmd  dimensions  of  the  proposed  works  wit^  estimated  cost  of  such  pro- 
posed works,  the  maximum  price  and  terms  per  acre  at  which  perpetual  water 
rights  will  be  sold  to  settlers  on  tlie  land  to  be  reclwmed,  and  the  maximum  price 
per  acre  per  annum  for  maintenance  tax.  In  the  case  of  corporations  it  shall 
state  the  name  of  the  corporation,  the  purpose  of  its  incorporation,  the  names  and 
places  of  residence  of  its  directors  and  oflScers,  the  amount  of  its  authorized 
and  of  its  paid  up  capital.  If  the  applicant  is  not  a  corporation,  the  proposal 
shall  set  forth  the  name  or  names  of  the  parties,  and  sudi  ath&r  facts  as  shall 
enable  the  board  to  determine  as  to  their  financial  ability  to  carry  out  the  pro- 
posed enterprise.    ['97,  pp.  100-1. 

2376.  Id.  Certified  check  to  accompany  proposal.  A  certified 
check  in  such  reasonable  sum  as  may  be  required  by  the  rules  of  the  board,  not 
less  than  two  hnudred  and  fifty  dollars,  shall  accompany  each  such  proposal,  the 
same  to  be  held  as  guaran^  for  the  execution  of  the  contract  with  the  state,  in 
accordfuice  with  its  terms  by  the  party  submitting  such  proposal,  in  case  of  the 
approvf^  of  the  same  and  the  selection  of  the  land  by  tiie  board,  and  to  be  for- 
feited to  the  state  in  case  of  failure  of  said  parties  to  enter  into  a  contract  witli 
the  state  in  accordance  with  the  provisions  of  this  chapter.    ['97,  p.  101. 

2376.  Land  board  to  investigate.  Notice.  Protests.  Upon  receipt 
of  such  application  and  proposal  the  board  shall  examine  the  same,  and  if  it 
does  not  comply  vriHi  the  regulations  of  the  departm^it  of  the  interior,  and  the 
rules  of  the  boavd,  it  must  1^  returned  to  the  applicant  for  correction;  bat  if  it 
does  Bo  comply,  the  board  shall  determine,  whe^er  the  reclamation  of  the  land 
applied  for  can  be  secured  by  means  of  the  irrigation  eystem  proposed  to  be 
extended  to  such  land  for  the  purpose  of  its  reclamation ;  whether  there  are  suf- 
ficient water  rights  vested  in  the  applicant,  or  there  is  sufficient  unappropriated 
water  in  the  source  of  supply,  and  whether  the  capacity  of  the  constructed 
or  proposed  works  is  adequate  to  reclaim  the  lands  described ;  whether  or  not  the 
proposed  cost  of  construction  of  any  works  proposed  to  be  constructed  on  state 
reservoir  sites  or  lands  is  reasonal>le;  and  wheth^  or  not  the  lands  proposed  to 
be  irrigated  are  desert  in  character  tmd  such  ae  may  be  properly  set  apfu>t  undo* 
the  provisions  of  the  said  act  of  congress,  and  the  regulations  of  the  deparlanent 
of  t^e  interior  thereunder;  provided,  that  immediately  upon  the  filing  of  any 
application  the  board  shall  give  notice  by  advertisement  for  thirty  days  in  a 
newspaper  of  general  circulation  in  the  state,  of  the  nature  of  the  application 
and  a  description  in  general  terms  of  the  lands  applied  for,  giving  tiie  oounl^ 
where  situated  and  the  source  of  water  supply.  Written  objections  to  the  appli- 
cation may  be  filed  with  the  board  during  forty  days  from  the  first  publication  of 
said  notice,  and  the  board  shall  consider  and  dedde  upon  the  merits  luid  suffi- 
ciency of  such  objections.    ['97,  pp.  101-2. 

2377.  Bequest  for  withdrawal  of  lands  from  entry.  Upon  the 
filing  of  said  application  with  the  board,  the  board  shall  forthwith  file  a  list  of 
the  lands  contained  in  said  application  in  the  local  land  office  with  a  request  for  the 
withchftwal  of  the  land  described  therein  from  entry.    ['97,  p.  102. 

2378.  Disapproval  of  appUcatiou.  When  applications  and  propoeals 
are  not  approved  by  the  boaxd,  it  aball  cause  the  putles  making  the  sune  to  be 
notified  of  its  action  and  its  reasons  therefor.  The  parties  so  notified  shall  have 
sixty  days  after  such  notification  in  which  to  snl»Qit  a  satisfoctory  proposal. 
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Should  sach  j^tplicatKn  npon  final  hearing  be  not  approved  by  the  board,  it  shall 
file  in  tiie  local  land  otBee  where  snch  lands  are  sabject  to  entry,  a  request  to 
dismiss  the  ^qtUcation  reqnirad  to  be  made  nnder  the  proviaonst  of  awtion 
twotty-three  hundred  and  seventy-seven.    [^97,  p.  102. 

2379.  Contract  between  state  and  applicant.  Price  of  land  and 
watOT  to  be  fixed.  Bond.  Upcm  the  withdrawal  of  the  land  by  the  depart- 
ment of  the  interior,  it  shall  be  the  dnty  of  the  board  to  enter  into  a  contract 
with  the  a^plinmt.  which  contract,  when  works  are  proposed  to  be  constmcted  <m 
state  resen  oir  sites,  or  to  use  waters  ccmtrolled  by  the  state,  or  both,  shall  con- 
tain complete  specifications  of  the  location,  dimensions,  character  of  niat^iJ. 
class  of  work.,  aad  estimated  cost  ctf  the  pn^toeed  voriES.  and  the  maximnni  price 
and  tmns  per  acre  at  which  such  worics  and  pnpetnal  water  riji^ts  shall  be  s-.>ld 
to  settlers,  and  die  maximam  cost  per  annam  for  the  maintenance  tax.  and  the 
inice  and  terms  npon  which  the  state  is  to  di^Mwse  of  the  land  to  settlers,  ^^'hen 
limds  are  proposed  to  be  reclaimed  onder  systems  or  ext#nfdous  of  systems  alreati y 
constructed,  or  partially  constructed,  or  the  ri^ts  to  which,  including  «'ater 
rights,  have  vested  in  the  applicant,  the  contract  shall  contain  specifications  of  all 
extensions  of  such  systems  necessary  to  reclaim  the  lands  applied  for.  the  maxi- 
mnm  price  and  terms  per  acre  at  which  the  perpetual  water  rights  shall  he  sold  to 
aettloB,  and  the  maximnm  cost  per  annum  for  maintenance  tta.  and  the  f»ice 
and  terms  upon  which  tbe  state  is  to  diqmse  of  the  lands  to  settlers  Tlie 
price  and  terras  for  water  rights,  maintenance  tax.  and  land  in  all  ca^es  be 
reasonable:  and  said  con^-acting  party  or  parties  shall  have  the  power  to  fix  in  the 
contiw^t  «-ith  the  applicant  for  the  land  and  permanent  water  right,  the  amount 
or  quantity  of  the  annual  water  supply :  and  said  party  or  parties  or  corporations 
shall  have  the  right  to  pronde  reasonable  rules  and  regulations  for  the  use  and 
distribution  of  the  annual  supply  of  water,  such  rules  and  r^ulations  to  he 
approved  by  the  bovd :  tmd  said  contractor  shall  enter  into  satisfactory  bond  in 
a  penal  sum  equal  to  five  pCT  omt  of  the  estimated  cost  of  tbe  works,  if  to  be 
constructed  on  state  reservoir  otes.  or  of  the  proposed  extensDims  of  systems  the 
rights  to  which  have  been  acquired,  for  the  faithful  performance  of  tbe  pro^nsiuns 
of  the  contract  with  the  state :  but  in  no  case  shall  said  bond  exceed  the  sum  of 
fifty  thousand  dollars.    ['97,  pp.  102-3. 

2380.  Id.  Time  for  completion  limited.  ForflQiturea  No  con- 
tract shall  be  made  by  the  board  which  ^ves  a  longer  time  than  the  first  of  .Vpril. 
nineteen  hundred  and  three,  for  tJte  oonste'uction  of  the  works,  or  for  the  extension 
to  tiie  lands  to  be  reclaimed  of  systems,  the  rights  to  which  have  been  acquired : 
and  all  oonbvcts  ahaU  state  that  the  works  covered  by  the  contract  shall  begin 
within  six  months  of  the  day  of  contract  and  that  the  construction  shall  l« 
prosecuted  diligently  and  continuously  to  completion,  and  that  the  cessation  of 
work  under  a  contract  for  a  period  of  six  months  ^all  forfeit  to  the  state  all 
rights  under  said  contract,  and  tbe  penal  sum  named  in  tbe  bond :  providrd,  that 
no  property-  or  right  which  was  vested  in  the  applicant  or  contractor  at  the  date 
of  the  contract  shall  be  forfeited ;  and  provided  oho.  that  in  cases  of  contractors 
who,  at  the  date  of  the  application,  own  or  have  vested  rij^ts  in  watn*,  and  in  a 
reservoir,  a  reservoir  site,  canals,  or  other  irr^tion  works,  the  forfeiture  shall 
extend  only  to  portions  of  the  system  unconstructed  at  the  time  of  default,  and 
to  the  penalty  of  the  bond  given  by  such  contractor.    ['97.  pp.  103-4. 

2381.  Notice  of  failure  to  comply  with  contract.  State  may 
complete  works.  Upon  the  failure  of  the  contractor  to  comply  with  any 
requirement  of  his  conti^.  it  shall  be  the  duty  of  the  board  to  notify  such  coll- 
ector of  such  fnilnre.  and  that  unless  the  contractor  shall  comply  with  such 
requirements,  within  sixty  days  from  tihe  date  of  such  notice,  the  bond  and  con- 
tract, and.  except  as  herein  otherwise  provided,  all  work  constructed  thereunder, 
shall  be  at  once  «ad  thereby  forfeited  to  the  state,  as  provided  in  section  twenty  - 
three  hundred  and  eighty.    The  board  shall  bring  action  in  the  proper  ctnirt  to 
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cause  the  said  works  to  be  forfeited,  and  thereafter  shall  advertise  for  proposals 
to  complete  the  said  work  and  may,  in  proper  cases,  contract  with  a  bidder  who 
will  pay  the  original  contractor  the  highest  sum  for  the  works  partially  oom- 
pleted,  and  complete  the  said  works,  and  supply  water  rights  to  the  setUers  on 
the  lands  to  be  reclaimed,  for  the  price  and  upon  the  terms  stated  in  the  origin^ 
contract.  If  no  bid  shall  be  received  for  the  completion  of  said  works,  and  fur- 
nishing water  rights  to  such  settlers,  for  the  price  and  upon  the  terms  stated  in 
the  original  contract,  then  the  board  shall  bring  the  proper  action  for  recovering  the 
amount  of  tiie  bond  of  t^e  contractor.    [*97,  p.  104. 

2382.  Citizens  may  enter  land.  Conditions.  Application.  Price. 

Any  citizen  of  the  United  States,  or  any  person  having  declared  his  intention  to 
become  a  citizen  of  the  United  States,  over  the  age  of  twenty-one  years,  may 
make  application  to  the  board  to  enter  any  of  said  lands,  not  exceeding  one  hun- 
dred and  sixty  acres,  under  the  regulations  of  the  department  of  the  interior,  and 
tlie  rules  of  tiie  bofuxl.  Each  application  mnst  be  accompanied  by  a  certified 
copy  of  a  contiwit  for  a  perpetual  water  right  made  hy  the  applicant  with  the 
person  or  corporation  authorized  by  the  board  to  furnish  water  for  the  reclama- 
tion of  said  lands,  t<^ther  with  twenty-five  cents  per  acre  for  the  land  applied 
for,  and  contain  the  declaration  that  he  will  settle  upon  and  improve  said  land, 
and  if  said  application  is  allowed  the  board  shall  cause  to  be  issued  a  certificate 
of  the  location  to  the  applicant.  If  the  application  is  not  allowed,  the  twenty-five 
cents  per  acre  accompanying  it  shall  be  returned  to  the  applicant.  If  the  (con- 
struction company  fails  to  furnish  water  to  any  settler  under  the  provisions  of  its 
contract  with  the  state,  the  state  shall  refund  to  such  settler  all  payments  that 
he  shall  have  made  to  the  state.  The  board  shall  dispose  of  all  landa  accepted 
by  the  state  under  the  provisions  of  this  chapter  at  a  price  not  to  exceed  one 
dollar  per  acre,  twenty-five  cents  per  acre  to  be  paid  at  f^e  time  of  ^try  and  the 
remainder  at  the  time  of  making  the  final  proof  by  the  settler ;  but  no  settler  shall 
be  entitled  to  make  more  than  one  entry.    ['97,  pp.  104-5. 

2383.  Proceeds  to  constitute  a  reclamation  ftind.  All  moneys 
received  by  the  board  from  the  sale  of  lands  selected  under  the  provisions  of  this 
chapter,  shall  be  deposited  with  the  state  treasurer  and  sucli  sums  as  may  be  nec- 
eesary  shall  be  available  for  the  payment  <^  the  expenses  of  tiie  board  in  carrying 
out  the  provisions  of  this  chapter,  and  such  expenses  shall  be  paid  in  a  warrant 
drawn  by  the  state  auditor  in  the  mauner  that  other  expenses  of  the  board  are 
paid,  and  any  balance  remaining  over  and  above  the  expenses  necessary  to  carry 
out  the  provisionB  of  this  chapter  shall  constitute  a  trust  fund  to  be  used  only  for 
the  reclamation  of  other  arid  lands.    ['97,  p.  105. 

2384.  Oompletion  of  reclamation  works.  Patents.  Upon  the  com- 
pletion of  l^e  said  works  or  any  section  thereof,  the  contractor  shall  notify  the 
board  that  he  is  prepared  to  supply  water  to  the  land  designated  in  his  applica- 
tion, or  any  particular  tract  thereof,  whereupon  the  board  shall  cause  proof  of 
that  fact  to  be  made  to  the  department  of  the  interior  with  a  request  that  a 
patent  to  such  land  be  issued  to  the  state,  and  shall  cause  a  notice  to  be  given  to 
each  settler  of  such  fact,  and  within  three  years  thereafter  each  settier  shall  appear 
before  the  board  and  ni^e  a  final  proof  of  redamation,  settlement,  and  occupa- 
tion in  accordance  with  the  regulations  of  the  depfu*tment  of  the  interior  and  the 
rules  of  the  bofu^,  and  shaU  make  final  payment  for  the  land  entered  1^  liim. 
Upon  final  payment  by  any  pettier,  the  state  shall  issue  a  patent  for  the  tract  of 
l^d  entered,  which  shall  be  executed  in  the  same  manner  that  other  patmts  are 
executed.    ['97,  p.  105. 

2385.  Water  rights  appurtenant  to  land.  Lien  thereon  for 
water.  Foreclosure.  Redemption.  The  water  rights  to  all  lands  acquired 
under  the  provimons  of  this  chapter,  shall  attach  to  and  become  appurtenant  to 
the  land  as  soon  as  the  title  passes  &om  the  United  States  to  the  state.  Any  per- 
son or  corporation  furnishing  water  for  any  tract  of  land  so  acquired  shall  have  a 
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firb-t  and  prior  lien  on  said  water  rights  and  land  upon  which  B^d  water  is  used, 
for  ai\  deferred  payments  for  said  water  rights,  and  said  lien  to  be  in  all  respects 
prior  to  any  or  all  other  liens  created  or  attempted  to  be  created  by  the  owner  and 
possessor  of  said  land,  and  shall  remain  in  force  and  effect  until  the  last  deferred 
payment  for  the  water  rights  is  fully  paid  and  settled  according  to  the  terms 
of  the  contract  under  which  said  water  rights  were  acquired.  The  contract  for 
the  water  rights  upon  which  the  aforesaid  Uen  is  founded  shall  be  recorded  in  the 
office  of  the  county  recorder  of  the  county  where  said  land  is  situated.  Upon 
default  of  any  deferred  payments  secured  b^'  any  lien  under  the  provisious  of  this 
chapter,  the  person  or  corporation  holding  or  owning  said  lien  may  foreclose  the 
same  according  to  the  terms  and  conditions  of  the  contract  granting  and  selling 
to  the  settler  the  water  rights,  and  such  foreclosure  shall  be  in  the  manner  that 
mortgages  are  foreclosed  in  this  state ;  provided,  that  such  settler  or  settiers  shall 
have  the  right  within  one  year  from  the  date  of  foreclosure  as  provided  in  this 
flection,  to  redeem  such  l^d  and  water  rights,  by  payment  of  tiie  sum  of  such 
deferred  payment  or  payments  with  interest  at  not  to  exceed  twelve  per  cent  per 
annnm,  with  accrued  cost  of  maintenance.    [*97,  pp.  105-6. 

2386.  Lien  on  land  for  cost  of  reclamation.  Under  the  provisions 
and  subject  to  the  conditions  of  the  act  of  congress,  entitled  '  'An  act  making 
appropriations  for  sundry  civil  expenses  of  the  government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  ninety-seven,  and  for  other  purposes,'* 
approved  June  eleventh,  eighteen  hundred  and  ninety-six,  and  under  a  section  of 
the  Bab-title  of  said  act  "  surveying  the  public  lands,"  a  lien  is  hereby  created 
in  favor  of  tlie  contractor  on  and  against  the  separate  legal  subdiviaons  of  land 
recliumed,  for  the  actual  cost  and  necessaiy  expenses  of  redamation  and  reason- 
able interest  thereon  from  the  date  of  reclamation  until  disposed  of  to  actual 
jsettlers.    ['97,  p.  106. 

2387.  Maps  of  canals  and  other  irrigation  works.  The  maps  in 
the  office  of  the  board  shall  show  the  location  of  the  canals  or  other  irrigation 
works  approved  in  the  contract  with  the  board,  and  all  lands  entered  under  the 
Iffovisionsof  this  chapter  shall  be  subject  after  entiy,  to  the  rights  of  way  of  such 
canals  or  irrigation  works,  said  right  of  way  to  embrace  the  entire  widtii  of  the 
canal  and  such  additional  width  as  may  be  required  for  its  proper  operation  and 
maintenance,  the  width  of  right  of  way  to  be  specified  in  the  contract  provided 
for  in  this  ch^ter.    ['97,  pp.  106-7. 

2388.  Contractors  to  make  annual  reports  to  board.  The  board 
shall  require  annual  reports  from  each  contractor  giving  such  details  respecting 
tbe  fulGilment  of  the  contract  as  the  board  may  require.    ['97,  p.  107. 


CHAPTER  3. 

RESERVOIR  LAND  GRANT  FUND. 

2380.  Creation  of  reservoir  fund.  There  is  hereby  created  a  fund  to 
be  known  as  the  reservoir  land  grant  fund,  said  fund  to  consist  of  all  moneys 
rewived  from  th»  sale  of  land  selected  under  the  grant  for  tiiis  8ta4ie  of  five  hun- 
dred thousand  acres  of  land  for  tiie  establishment  of  permanent  water  reservoirs 
for  irrigating  purposes.  ['97,  p.  229. 
Land  grant,  Enabling  Act,  S  12. 

2300.  Selection  of  sites  for  reservoirs  for  state  lands.  The  state 
board  of  laud  commissionerB  is  hereby  authorized  fuid  directed  to  cause  to  be 
sdected  suitaUe  sites  for  the  oonstruction  of  reservoirs  uid  to  procure  by  selec- 
tion, grant,  or  purchase,  tiie  title  to  the  laud  to  be  covered  by  water  stored  in 
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Buoh  reeervoirs,  and  to  caase  to  be  constructed  suitable  reservoira  for  the  purpose 
of  storing  water  to  be  supplied  to  the  state  lands^  whenerw  in  its  judgment  the 
interest  of  the  state  would  be  promoted  therel^.    ['97,  p.  229. 

General  power  of  land  board,  %  2^5. 

2391.  Id.  Plans  and  specifications.  Cost.  Whenever  a  reservoir 
Bite  has  been  selected  and  located,  the  said  board  shall  cause  to  be  made,  by  a 
competent  engineer,  plans  and  specifications  in  detail  lowing  the  kind  and  quan- 
tity of  materials  required  and  the  work  necessary  to  be  performed  in  the  ctmstruc- 
tion  of  such  reservoir,  tc^ther  with  an  estimate  of  the  total  cost  of  the  same  and 
of  the  number  of  acres  that  may  be  irrigated  therefrom;  all  plans  and  specifica- 
tions shall  be  made  with  a  view  to  constructing  a  substantial,  permanent  resei*- 
voir.    ['97,  p.  229. 

2392.  Id.  AdvertiBement  for  bids  for  oonstruotion.  Oonditions. 
If  the  board  ^lall  determine  to  construct  any  such  reservoir  it  shall  cause  to  be 
published  in  at  least  three  newspapers  having  general  circulation  in  the  state,  a 
notice  calling  for  bids  for  each  class  of  material  to  be  furnished  and  work  tu  be 

done  in  the  construction  of  the  same.  Such  notice  shall  be  published  for  at  le^t 
thirty  days  prior  to  the  day  fixed  for  opening  such  bids,  and  each  bid  must  l>e 
accompanied  with  a  certified  check  for  at  least  ten  percent  of  the  amount  of  such 
bid,  conditioned  that  the  bidder  will,  within  thirty  days  after  the  acceptance  of 
his  bid,  enter  into  a  good  and  sufiBdent  bond  for  ^e  faithful  performance  of  his 
contract.    ['97,  p.  230. 

2393.  Board  may  make  one  or  more  contracts.  Oonditiona 
Bond.  At  the  time  fixed  for  opening  such  bids  the  board  shall  proceed  to  con- 
sider the  same,  and  may  award  the  entire  contract  to  one  bidder,  or  may  let  any 
class  of  material  or  work  as  the  board  may  deem  best.  Tlie  successful  bidder 
must  enter  into  a  contract  to  complete  the  reservoir  in  accordance  with  the  plan^ 
and  specifications,  and  must  enter  into  a  bond  with  two  or  more  good  and  suffi- 
cient sureties  for  the  faithful  performance  of  the  contract.  The  contract  must 
require  that  all  material  and  work  will  be  subject  to  the  approval  of  the  engineer 
or  the  assistants  selected  by  the  board.    ['97,  p,  230. 

2394.  Board  authorized  to  make  all  contracts.  The  said  board 
is  fully  authorized  to  make  all  necessary  contracts  for  the  construction  of  any 
and  all  reservoirs  undertaken  under  the  provisions  of  this  chapter. 

2396.  Engineer  to  supervise  construction.  During  the  construc- 
tion of  any  reservoir  the  stud  board  shall  cause  the  same  to  be  supervised  by  a 
competent  engineer  with  such  fwsistiuits  as  it  may  deem  necessary.    ['97,  p.  230. 

2396.  Manner  of  obtaining  money  to  pay  contractor.  As  the 
work  pr(^;re8ses  and  at  such  times  as  is  provided  in  the  contract  for  making  pay- 
ments, the  board  must  make  a  requisition  upon  the  state  auditor  for  such  sums 
of  money  as  may  be  necessary  to  make  such  pajnnents  upon  the  contract,  and 
the  state  auditor  must  thereupon  draw  his  warrant  upon  the  state  treasurer 
for  the  amount  specified  in  such  requisition,  the  same  to  be  paid  out  of  any  moneys 
in  the  reservoir  land  grant  fund.    ['97,  p.  230. 

2397.  Appropriation.  For  the  purpose  of  carrying  out  the  provisions  of 
this  chapter  the  sum  of  five  hundred  thousand  dollars  is  hereby  appropriated  out 
of  the  reservoir  land  grant  fiud,  but  no  money  shall  be  appropriated  or  paid 
out  of  any  other  fund  for  the  construction  of  reservoira  within  the  state.  ['97. 
pp.  230-1. 

2398.  Unpaid  warrants  to  draw  six  per  cent  interest.  Redemp- 
tion of  warrants.  If  any  warrant  drawn  on  tJie  said  fund  is  not  paid  by  the 
state  treasurer  upon  presentation,  he  shall  raster  the  same  and  indorse  thereon. 
"  not  paid  for  want  of  funds"  giving  the  date  thereof,  and  thereafter  the  said 
warrant  shall  draw  interest  at  the  rate  of  six  per  cent  per  annum  from  the  date 
of  such  presentation  until  finally  paid,  and  whenever  the  treasurer  has  the  sum  of 
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one  thousand  dollars  on  hand,  in  said  fund,  he  shall  call  in  the  warrants,  issued 
on  said  fund  and  roistered,  in  the  order  of  their  presentation.    ['97,  p.  231. 

2399.  Land  patents  to  oonve^  interest  in  reservoir.  All  reservoirs 
consb*ncted  nndw  the  provisioDS  of  this  chapter,  together  with  the  water  rights 
aaiQired  thereby,  shall  be  and  remain  the  property  of  the  state  of  Utah  until  the 
land  to  be  irrigated  thereby  is  sold  and  disposed  of  and  fully  paid  for,  and 
the  same  shall  become  appurtenant  to  the  loads  to  be  irrigated  thereby  and  when 
any  such  lands  are  sold  and  patented  by  the  state  such  patents  shall  convey  a 
proportionate  interest  in  such  reservoirs  and  water  rights.    ['97,  p.  231. 

2400.  Board  may  make  rules  and  regulations.  The  board  may 
make  any  and  all  needful  rules  for  carrying  out  the  provisions  of  this  chapter. 
['97,  p.  231. 


Chafteb  4. 

land  in  lieu  of  unsubveyed  school  land. 

2401.  Acceptance  of  land  in  lieu  of  unsurveyed  school  land. 
The  state  of  Utah  hereby  accepts  from  the  United  States  not  less  than  four  said 
one-half  million  a^es  of  land  in  the  state  of  Utah,  in  lieu  of  the  unsurveyed 
second,  sixteentii,  thirty-second,  and  thirty-sixth  sections,  heretofore  gramtoA  to 
the  state  of  Utah  by  the  United  States.    ['97,  p.  233. 

I.ftnd  gmnte,  Enabling  Act,  sets.  6-12. 

2402.  Belinqui^tmient.  The  state  of  Utah  in  consideration  of  such 
grant  of  four  and  one-half  millions  or  more  acres  of  land  by  the  United  States, 
hereby  relinquishes  and  surrenders  to  the  United  States  all  its  daim  and  title  to 
such  second,  sixteenth,  thirty-second,  and  thirty-sixth  sections  in  the  state  of 
Utah,  heretofore  granted  by  the  United  States,  as  remain  unsurveyed  by  the 
United  States,  sulwequent  to  the  passage  of  any  act  of  congress  that  may  here- 
After  be  made,  granting  such  four  taid  one-half  millions  or  more  acres  of  limd  to 
the  state  of  Utah;  prwided,  that  the  state  of  Utah  shall  have  the  right  to  select 
t^e  four  and  one-half  millions  or  more  acres  of  land  mentioned  in  the  act,  in  the 
smallest  legal  subdivifflon.    ['97,  pp.  233-4. 

Aeeeptenee  of  land  gnntu,  Con.  ut.  20,  aec.  1. 


TnXiE  63. 
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CHAPTER  1. 

GOVERNOR. 

2403.  Duties.  In  addition  to  those  prescribed  by  the  consfeitntion,  the 
governor  has  the  power  and  must  perform  the  following  duties : 

1.  He  is  to  supervise  the  official  conduct  of  all  executive  and  ministerial 
officera 

2.  He  is  to  see  that  all  offices  are  filled  and  the  duties  thereof  perfcmned, 
or,  in  default  thereof,  apply  such  remedy  as  the  law  allows,  and,  if  the  remedy  is 
imperfect,  acquaint  the  Ic^slature  therewith  at  its  next  session. 
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3.  He  is  to  make  the  appointments  and  fill  vacancies  as  required  by  lav. 

4.  He  is'the  sole  official  organ  of  communication  between  the  goveroment 
of  ihis  state  and  the  govemmrat  of  any  other  state  or  of  the  United  States. 

5.  Whenever  any  suit  or  l^;al  proceeding  is  pending  against  this  state,  or 
which  may  affect  the  title  of  this  state  to  any  property,  or  which  may  resist  in 
any  clium  against  the  state,  he  may  direct  the  attorney  general  to  appear  on 
behalf  of  the  state,  and  may  employ  such  addition^  counsel  as  he  may  jadge 
expedient. 

6.  He  may  require  the  attorney  general  or  the  county  attorney  of  any 
county  to  inquire  into  the  affairs  or  management  of  any  corporation  existing 
nnder  the  laws  of  this  state. 

7.  He  may  require  the  attorn^  general  to  aid  any  county  attorney  in  the 
discharge  tif  his  duties. 

8.  He  may  offer  rewards  not  exoeedii^  one  thousand  dollars  each,  payable 
out  of  the  general  fund,  for  the  apprehension  of  any  convict  who  has  escaped  from 
the  state  prison,  or  of  any  person  who  has  committed,  or  is  charged  with  the 
commission  of  a  felony. 

9.  He  must  pe^orm  such  duties  repeating  fugitives  from  justioe  as  are 
prescribed  by  law. 

10.  He  must  issue  and  transmit  election  proclfunations  as  prescribed  by  law. 

1 1.  He  must  issue  land  warrants  and  patents  as  prescribed  by  law. 

12.  He  must  in  the  year  eighteen  hundred  and  fiinety-nine  and  biennially 
thereafter,  prior  to  the  meeting  of  the  l^islatare,  deliver  to  the  secretary  of  state, 
for  publication,  all  biennial  reports  of  officers  and  boards  for  the  two  preceding 
years. 

13.  He  may  i-equire  any  officer  or.  board  to  make  special  reports  to  him. 
upon  demand,  in  writing. 

14.  He  must  dischaige  the  duties  of  member  of  all  boards  of  which  he  is  or 
may  be  made  a  member  by  the  constitution  or  by  the  laws  of  the  state. 

15.  He  has  such  other  powere  and  must  perform  such  other  duties  as  aiv 
devolved  upon  him  by  law.    ['96,  pp.  113-14=*'. 

Electioa,  qualiflcations,  term,  duties,  compensa-  bers  of  a  board  within  a  month  after  the  uflice» 

tion,  Con.  art.7.  To  appoint  county  commissioners,  came  into  exiat«n<x!,  as  provided  by  law,  did  not 

when,  i  497.   Appointive  power.  Con.  art.  7,  sees.  inmlidate  the  appointments,  the  provisioiii!  as  to 

9,10.  Election  proolamations,  {7S3.  Appointment  the  time  of  making  such  i^pouiOnentB  heiuir 

of  preflidential  elector,  §  tifjS.  merclr  directory.   People  v.  Hasbrouck,  11 17.  iStl; 

The  failure  of  the  governor  to  appoint  the  mem-  39  P.  918, 

2404.  Becess  appointments.  Within  ten  days  after  the  meeting  of  the 
legislature,  the  governor  must  ti'ansmit  to  the  senate  a  list  of  all  appointments 
made  by  him  under  the  provisions  of  the  constitution  or  of  law  during  the  recess 
of  the  legislature.    ['96,  p.  114. 

2406.   Records  to  be  kept.   The  governor  must  cause  to  be  kept  the 

following  records: 

1.  An  account  of  all  his  official  expenses  and  disbursements,  including  the 
incidental  expenses  of  his  department,  and  an  account  of  all  rewards  offered  by 
him  for  the  apprehension  of  criminals  and  persona  charged  with  crime. 

2.  A  raster  of  all  appointments  made  by  him,  with  date  of  commismon 
and  names  of  appointees  and  predecessors.    ['96,  p.  114*. 

2406.  Oommission  all  appointive  offtcers.  The  governor  must  com- 
'mission  all  officers  of  the  militia,  and  all  officers  appointed  by  the  governor,  or  by 
the  governor  with  the  consent  of  the  senate. 

Munt.  Pol.  C.  §  lOOa*. 

2407.  Duties  and  powers  of  acting  governor.  Every  provision  of 
the  laws  of  this  state  in  relainon  to  the  powers  and  duties  of  the  governor,  and  in 
relation  to  acts  and  duties  to  be  performed  by  others  toward  him.  extends  to  the 
poi-fton  performing,  for  the  time  bdng,  the  duties  of  governor.    ['96,  p.  114. 
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2408.  Duties.   The  secretary  of  state  is  charged  with  the  custody : 

1.  Of  the  enrolled  copy  of  the  constitution. 

2.  Of  the  acts  and  resolutions  passed  by  the  legislature. 

3.  Of  the  journals  of  the  legislature,  and  all  bills,  resolutions,  memorials^ 
petitions,  and  daims,  introduced  in  the  senate  or  the  house  of  representatives. 

4.  Of  the  great  seal. 

5.  Of  all  books,  records,  deeds,  parchments,  maps,  and  papers  kept  or 
dqMBited  in  his  office  pursuant  to  law.    ['96,  p.  169. 

2409.  Id.  In  addition  to  the  duties  prescribed  the  constitution,  it  is 
the  duty  of  the  secretary  of  state: 

1.  To  attend  at  every  session  of  the  l^slature  for  the  purpose  of  receiving 
bills  and  resolutions  thereof,  and  to  perform  such  other  duties  as  may  be  devolved 
upon  him  by  resolution  of  the  two  houses,  or  either  of  them. 

2.  To  keep  a  register  of  and  attest  the  oificial  acts  of  the  governor. 

3.  To  affix  the  great  seal,  with  his  attestation,  to  commissions,  pardtms,  and 
othw  public  instruments  to  wMch  the  official  signature  of  the  governor  is  required. 

4.  To  record  in  proper  books  all  conveyances  made  to  the  state,  and  to  file 
all  articles  of  incorporation  deposited  in  his  office. 

5.  To  receive  and  record  in  proper  books  the  official  bonds  of  all  state  officers 
required  to  give  bond,  and  then  to  deliver  the  originals  to  the  state  treasurei", 
excepting  the  bond  of  the  state  treasurer,  of  which  the  secretary  shall  remain  the 
cnstodlMi. 

6.  To  take  and  file  in  his  office  receipts  for  all  books  distributed  by  him, 
and  to  direct  the  county  clerk  of  each  county  to  do  the  same. 

7.  To  certify  to  the  governor  the  names  of  those  parties  who  have  received 
at  any  election  the  highest  number  of  votes  for  any  office,  the  incumbent  of  which 
is  commissioned  by  the  governor. 

8.  To  furnish  on  demand  to  any  person  paying  the  fees  therefor,  a  certified 
copy  of  all  or  any  part  of  any  law,  record,  or  other  instrument  filed  or  deposited 
or  recorded  in  his  office. 

9.  To  deliver  to  the  printer  entitled  to  the  same,  at  the  earliest  day  practi- 
cable after  a  final  adjournment  of  each  session  of  the  le^slature,  copies  of  all  laws, 
reetdutionB,  and  jonm^s,  kept,  passed,  or  adopted  at  such  session,  wiih  proper 
indeoces  of  the  same. 

10.  To  notify  in  writing  the  county  attorney  of  the  proper  county  of  the 
fiulnre  of  any  officer  in  his  county  to  file  in  his  office  a  sworn  statement  of  fees 
received  by  such  officer,  when  such  sworn  statement  is  required  by  law. 

11.  To  present  to  the  le^slature,  at  the  commencement  of  each  session 
thereof,  a  full  account  of  all  purchases  made  and  expenses  incurred  in  furnishing 
fuel,  lights,  and  stationery. 

12.  To  keep  a  fee-book,  as  provided  by  law,  which  book  must  be  verified 
annually  by  his  affidavit  entered  therein. 

13.  To  file  in  his  office  descriptions  of  seats  in  use  by  the  different  state 
offiom,  and  to  furnish  such  officers  with  new  seals  whenever  required. 

14.  To  discharge  the  duties  of  a  member  of  all  official  boards  of  which  he 
is  or  may  be  made  a  member  by  the  constitution  or  the  laws  of  the  state,  and  all 
other  duties  required  of  him  by  law. 

15.  To  report  to  the  governor  on  or  before  the  first  day  of  January  pre- 
ceding the  biennial  session  of  the  legislature  a  detailed  account  of  all  official 
actions  since  his  previous  i*eports,  and  accompany  the  report  with  a  detailed 
statement,  under  oal^,  of  the  manner  in  which  ail  appropriations  for  his  office 
have  been  expended. 
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16.  To  receive,  (^eignate,  and  record  all  trademarks. 

17.  As  Boon  ae  he  reoraves  the  bonnd  reports  of  the  decisionB  of  the  sapreme 
court,  he  shall  d^ver  to  the  derk  of  the  sapreme  conrt,  as  state  law  librarian,  a 
suffident  number,  which  the  latter  shall  distribute  as  follows :  to  the  library  of 

congress  and  to  the  state  law  library,  each  two  copies;  to  such  of  the  states  and 
territories  of  the  United  States  as  will  exchange  reports  with  this  state,  eadi  one 
copy;  to  the  governor,  to  the  United  States  district  judge  for  this  state,  to  the 
justices  of  the  supreme  court,  to  the  justices  of  the  district  courts,  to  the  attorney 
general,  to  county  attorneys,  and  to  clerks  of  the  district  courts,  each  one  copy; 
mrovided,  that  the  clerk  of  the  district  court  of  Salt  Lake  county  shall  be  enticed 
to  three  copies  of  each  report  of  the  decisionB  of  the  supreme  court  of  the  state, 
for  the  ase  of  the  district  courts  of  Salt  liske  county.    ['96,  pp.  169-71*. 

Election,  qnaliflcations,  term,  duties,  compeneation.  Con.  art.  7.   Fees  of  secretary  of  state,  g  965. 

2410.  Distribution  of  laws  and  journals.  Immediately  after  the 
laws,  resolutions,  and  journals  mentioned  in  subdivision  nine  of  the  preceding 
section  are  bouud,  the  secretary  of  state  must  distribute  them  as  follows: 

1.  To  each  department  of  the  government  at  Washington  and  of  the  gov- 
ernment of  thiB  state,  one  copy. 

2.  To  the  library  of  congress  and  the  state  law  library,  two  copies  each. 

3.  To  each  of  the  states  and  territories,  one  copy. 

4.  To  the  United  States  district  judge  for  this  state,  to  each  of  the  judges 
of  the  supreme  and  district  courts,  and  to  each  of  the  state  officera  of  this  state, 
one  copy. 

5.  To  each  member  of  the  legislature  and  to  the  secretary  of  the  senate  and 
lAie  chief  clerk  of  the  house  of  representatives  at  the  sesBion  at  whidi  Budi  laws 
were  adopted,  one  copy. 

6.  To  the  incorporated  colleges  ot  the  state  and  to  the  University  of  Utah, 
«ach  one  copy. 

7.  To  the  county  derk  of  each  county,  five  copies  of  such  laws  for  the  use 
of  the  county. 

8.  To  each  county  attorney  and  to  each  clerk  of  the  district  court,  one  copj' 
■of  such  laws. 

9.  To  each  free  public  libriUT^  in  the  state,  one  copy,  to  be  furnished  on  the 
application  of  the  librarian.    ['96,  p.  171'''. 

2411.  Muat  indelibly  mark,  state  books.  The  secretary  of  state 
must  inddibly  mark  each  book  distributed  to  officers  in  this  state,  except  legisla- 
tive members  and  officers,  with  the  name  of  the  county  to  which  and  ^e  official 
designation  of  the  officer  to  whom  it  is  sent.  Such  marked  books  remain  t^e 
property  of  the  state,  and  must  be,  by  the  officers  receiving  them,  delivered  to 
thdr  BUGcessors.    ['96,  pp.  171-2*. 

2412.  Has  charge  of  oapitol.  The  secretary  of  state  is  the  snperin- 
tendent  and  has  charge  of  the  st^  capitol,  or  rooms  or  buildings  hired  for  that 
purpose,  and  he  most  ke^  the  same  md  property  therein  in  good  order  and 
repair,  under  the  direction  of  the  board  of  examiners.    ['96,  p.  172. 

2413.  To  keep  and  issue  supplies.  It  is  the  duty  of  the  secretary  of 
state  to  recdve  and  keep  all  supplies  and  articles  purchased  by  the  board  of  exam- 
iners as  a  board  of  Bupplies,  and  to  issue  to  any  state  officer  or  board,  on  the 
reqoisildon  of  the  board  of  examiners,  any  stationray,  book,  or  other  sopplies, 
and  take  a  recdpt  therefor,  and  file  said  requisition  fuld  receipt  in  his  office.  He 
must  keep  a  book  called  "  book  of  supplies,"  and  enter  therein  a  complete  list  of 
all  stationery,  books,  articles,  or  other  supplies  furnished  him  under  contract 
made  by  such  board,  making  a  sejparate  list  of  each  class  of  articles,  and  all  pur- 
chases made  by  the  board,  the  amount  and  cost  of  each  article,  furnished  each 
state  officer  or  board,  and  each  member  of  the  legislature.  He  must  embody  in 
his  report  to  the  l^slature  a  statement  taken  from  such  book,  showing  the 
amount  of  supplies  purchased  and  disposed  of.    ['96,  p.  172. 
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2414.   Public  documents,  how  printed.   The  public  documents  of  the 
state  of  Utah  shall  be  published  under  the  direction  of  the  secretary  of  state,  with 
fche  view  to  such  uniformity  of  size,  quality  of  paper,  type,  and  other  particulars,  \ 
as  will  permit  them  to  be  formed  in  conttnuotis  numbers  in  consecutive  volumes.  \ 

fee,  p.  172.  » 

2416.   Id.   The  seci'etary  of  state  shall  divide  public  documents  to  be  pub- 
lished into  several  Beiies,  according  to  their  several  subjects,  as  nearly  as  may  be,  , 
and  no  moneys  shall  be  paid  out  of  the  treasury,  except  on  compliance  herewith, 
forany  printing  or  publishing  aforesaid.    ['96,  p.l72. 

2416.  Id.  The  proviBions  of  the  two  sections  next  preceding  shall  not 
apply  to  tiie  decisions  of  the  supreme  wurt,  nor  to  bills  print^  for  the  le^slature 
or  other  printing  for  its  use  daring  its  session,  not  appropriate  to  be  put  in  pamphlet 
form.    ['96,  p.  172. 

2417.  Board  of  examiners  to  audit  expenses,  when.  The  expenses.  I 
incurred  by  the  secretary  of  state  in  carrying  into  effect  the  provisions  of  sections  I 
tw^ty-four  hundred  and  nine,  twenty-four  hundred  and  ten,  twenty-four  hun-  ( 
dred  and  eleven,  twenty-four  hundred  and  twelve,  and  .twenty-four  hundred  and  I 
thirteen,  must  be  audited  by  the  board  of  examiners  and  paid  out  of  any  monejrs  j 
specialty  appropriated  for  that  pm^Kwe.    ['96,  pp.  172-3.  / 

2418.  Great  seal.  The  secretary  of  state  is  alone  authorized  to  use  | 
or  afiix  the  great  seal  of  this  state  to  any  document  whatever,  and  he  only  in  pur-  t 
suance  of  law ;  and  the  said  secretary  is  hereby  made  responsible  for  its  eaSe-  I 
keeping.    ['96,  p.  298.  } 

2419.  Desoription.  The  jpreat  seal  of  the  state  of  Utah  shall  be  two  and 
one-half  inches  in  diameter,  fuid  of  the  following  device:  the  center  a  shield, 
and  perched  thereon  an  American  eagle  with  outstretching  wings ;  the  top  of  the 
shield  pierced  by  six  arrows  crosswise;  under  the  arrows  the  motto  "  Industry"; 
beneath  the  motto  a  bee-hive,  on  either  side  gi-owing  s^o  lilies ;  below  the  bee-hive 
the  figures  ' '  1847 ' ' ;  and  on  each  side  of  the  shield  an  American  Rs^ ;  encircling 
all,  near  the  outer  edge  of  the  seal,  beginning  at  the  lower  left-hand  portion,  the 
words  ''The  Great  Seal  of  the  State  of  Utah,"  with  the  flgnr«B  1896 '^'  at 
the  base.    ['96,  pp.  297S. 

2420.  Id.  Illegal  use.  Any  jperson  who  shc^l  ill^ally  use  the  great  seal 
of  this  state,  or  such  seal  when  defaced,  shall  be  guilty  of  a  felony.    ['96,  p.  298. 


I 


2421.    Duties.   It  is  the  dut^  of  the  state  auditor: 

1.  To  superintend  the  fiscal  concerns  of  the  state. 

2.  To  report  to  the  governor,  on  the  first  of  January  next  preceding  each 
regular  session  of  the  l^^ature,  a  statement  of  the  funds  of  tiie  state,  its  revenues, 
of  the  public  expenditures  during  the  two  preceding  fiscal  years,  together  with  a  fljfj-^  A  a 
detailed  estimate  of  the  expenditures  to  be  defrayed  from  the  treasury  for  the  two  ""^^^  *  / 
enguing  fiscal  years,  specifying  therein  each  object  of  expenditure,  and  distinguish-     /ff^  ^ 
ing  between  such  as  are  provided  for  by  permanent  or  temporary  appropriation,       '  '  '  • 
and  such  as  must  be  provided  for  by  a  new  statute,  and  su^esting  the  means 

from  which  such  exp^ditures  are  to  be  defrayed ;  and  to  make  a  semi-annuaL 
r^rt  to  the  governor  of  the  condition  of  the  state  treasury. 

3.  To  accompany  his  biennial  reports  with  tabular  statements,  showing  the 
amount  of  each  appropriation  for  the  two  preceding  fiscal  years,  the  amount 
expended,  and  the  balance,  if  any ;  also  showing  the  amount  of  revenue  chargeable 
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to  each  county  for  such  years,  the  amount  paid,  and  the  amount  unpaid  or  doe 
therefrom. 

4.  When  requested,  to  give  information  in  writing  to  either  house  of  tlie 
legislature,  relating  to  the  fia^  afEairs  of  the  state,  or  to  the  duttCB  of  his  office. 

5.  To  suggest  plans  for  the  improvement  luod  manag^ent  Ot  the  puUic 

revenues. 

6.  To  keep  and  state  all  accounts  in  which  the  state  is  interested. 

7.  To  keep  an  account  of  all  warrants  drawn  upon  the  treasurer,  and  a 
separate  account  under  the  head  of  each  specific  appn^riation,  showing  at  all 
times  the  unexpended  balance  of  such  appropriation. 

8.  To  keep  an  account  between  the  state  and  the  state  treasurer,  and 
therein  charge  the  state  treasurer  with  the  balance  in  the  treasury  when  he  came 
into  office,  and  witii  all  moneys  received  by  him,  and  credit  him  with  war- 
rants drawn  on  and  paid  by  him. 

9.  To  keep  a  raster  of  warranto  showing  the  fund  upon  which  they  are 
drawn,  the  number,  in  whose  favor,  for  what  service,  the  appropriation  appli- 
cable to  the  payment  thereof,  and  a  receipt  from  the  person  to  whom  the  warrant 
was  delivered. 

10.  To  audit  all  claims  against  the  state  in  cases  where  there  are  sufficirat 
provisions  of  law  for  the  payment  thereof. 

11.  To  examine  and  stote  the  accounts  of  all  persons  indebted  to  the  state, 
and  certify  the  amount  to  the  tx^asurer,  imd  upon  prraentation  and  filing  of  the 
treasurer's  receipt  thwefor,  to  give  such  person  a  discharge  and  charge  t^  treas- 
urer therewith. 

12.  To  require,  in  his  discretion,  any  person  pi'esenting  an  account  for  set- 
tlement to  be  sworn  before  him,  and  to  answer  orally  or  in  writing,  as  to 
facts  r^adng  to  it. 

13.  To  require  all  persons  who  have  received  any  moneys  belonging  to  ^ 
state  and  have  not  accounted  therefor,  to  settle  their  acoounte. 

14.  To  inspect,  in  his  discretion,  the  books  of  any  persons  charged  wi&  the 
receipt,  safe  keeping,  or  disbursement  of  public  moneys. 

15.  To  require,  in  his  discretion,  all  persons  who  have  received  moneye  or 
securities,  or  have  had  the  disposition  or  management  of  any  property  of  the 
state  of  which  an  account  is  kept  in  his  office,  to  render  statements  thereof  to 
him ;  and  all  such  persons  must  render  such  statements  at  such  times  and  in  such 
form  as  he  may  I'equire. 

16.  To  direct  and  superintend  the  collection  of  all  moneys  due  the  state, 
and  institute  suits  in  its  name  for  all  official  delinquen<ne6  in  relation  to  the 
assessment,  collection,  and  payment  of  the  revenue,  and  against  persons  who  1^ 
any  means  have  become  possessed  of  public  money  or  property,  and  have  fvled 
to  pay  over  or  deliver  the  same,  and  against  all  debtors  of  tlie  state ;  of  which 
suits  the  courts  of  the  count}'  in  which  the  seat  of  government  may  be  located 
have  jurisdiction,  without  r^ard  to  the  residence  of  the  defendants. 

17.  To  draw  warrants  on  the  state  treasurer  for  the  payment  of  moneys 
directed  by  law  to  be  paid  out  of  the  treasury ;  but  no  warrant  must  be  drawn 
unless  autAiotized  by  law.  Every  warrant  must  be  drawn  upon  the  fund  out  of 
which  it  is  payable,  and  specify  the  service  for  which  it  is  drawn,  and  the  specific 
appropriation  applicable  to  the  payment  th^«of . 

18.  To  furnish  the  state  treasurer  on  the  last  day  of  eadi  month  with  a  list 
of  warrants  drawn  upon  the  treasury,  specifying  the  amount  and  number  of  each 
warrant,  and  the  name  of  the  person  in  whose  favor  it  is  drawn. 

19.  To  procure  and  have  printed  all  state  licenses  and  to  sign  the  same  and 
furnish  the  state  treasurer  with  licenses  and  charge  him  witik  liie  same. 

20.  To  authenticate  with  his  official  seal  all  drafts  and  wamukts  dnwn  by 
him  and  all  copies  of  papers  issued  from  his  office. 

21.  To  collect  and  pay  into  the  state  treasury  all  fees  received  by  him. 

22.  To  perform  the  duties  of  a  member  of  all  boards  of  which  he  is  or  may 
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be  made  a  member  by  the  constitution  or  lawa  of  the  state,  and  such  other  daties 

as  are  prescribed  by  the  constitution  and  by  law.     ['96,  pp.  159-161. 

Auditor  is  state  recorder  of  marks  and  brande.  It  is  tlie  duty  of  the  state  auditor  to  examine  the 
i  36;  state  recorder  of  pedigrees  of  stock,  §  48;  and     accounts  of  state  and  county  officers,  and  to  sadsfjr 


•tate  sealer  of  weights  and  meaeuree,  1 2735.   Elec-     himself  that  lawfhl  fees  are  collected,  re^rted, 

8  provided  in  this 

Coo.  ut.  7.   Not  to  draw  wanants  anlesa  daim     chapter,  it  is  the  duty  of  the  anditor  to  institute 


tion,  qualifications,  term,  duties,  compensation,      and  paid.    If  fees  are  not  paid  asprovid 


amoved  Inboard  of  examiaets,  exoeptioiu,  2  M6.     pxraer  _prooeedings  for  collection.   State,  ex  nl. 
fm  of  state  auditor,  |  flSB.  Bichurds,  v.  Stanton,  —  U.— ;  46  P.  1100. 

2422.  Certificate  of  indebtedneBS.   The  certificate  mentioned  in  sub-  X(AU^£^^, 
di\'ision  eleven  of  section  twenty-four  hundred  and  twenty-one,  must  show  by  aA^A^f,  • 
whom  the  payment  is  to  be  made,  the  amount  thereof,  and  the  fund  into  which  ^^^^j^9f 
it  ia  to  be  paid,  and  must  be  numbered  in  order,  beginning  with  number  one  at  0 
tiie  commencement  of  each  fiscal  year.    ['96,  p.  161.  '  ^  W  f 

2423.  School  funds.   The  state  auditor  must  keep  a  separate  account  of 
the  school  fund,  and  of  the  interest  and  income  thereof,  together  with  such  y 

moneys  as  may  be  raised  by  special  tax  or  otherwise  for  school  purposes ;  and  he  *'^H4tflM(SH|^ 
most,  on  the  tidrty-first  day  of  March,  of  October,  and  of  December,  of  each  year,        _  ^ 
report  to  the  superintendent  of  public  instruction,  a  statem^t  of  the  securities  "^^^^tf  ^ 
belongiiig  to  the  school  fund,  of  the  moneys  in  the  treasury  subject  to  apportion-  /Sf^^ 
ment,  uid  the  several  sources  from  which  they  accrue.    He  must  draw  his  'P'f 
warrant  on  the  state  treasurer  in  favor  of  the  treasurer  of  any  county  or  of  any 
board  of  education  whoever  such  treasurer  presents,  with  his  indorsement,  an 
order  drawn  by  the  superintendent  of  public  instruction  in  favor  of  such  oounly. 
['96.  pp.  161-2*. 

2424.  WarrantB,  order  in  which  issued.  AU  warrants  for  claims 
which  have  been  audited  by  the  board  of  examiners  and  filed  in  his  ofiB,ce,  must 
be  drawn  in  the  order  of  the  numbers  placed  upon  them  by  that  board.  [*96, 
p.  162. 

2^5.  Actions  for  delinquent  payments.  Whenever  any  person  has 
received  moneys,  or  has  money  or  other  personal  property  which  belongs  to  the 
state  by  escheat  or  otherwise,  or  has  been  intrusted  with  the  collection,  manage- 
ment, or  disbursement  of  any  moneys,  bonds,  or  interest  accruing  therefrom, 
belonging  to  or  held  in  trust  by  the  state,  and  foils  to  render  an  account  thereof 
to  and  make  settlement  with  the  state  auditor  witbin  the  time  prescribed  by  law, 
or  when  no  particular  time  is  specified,  fails  to  render  such  account  and  make 
settlement,  or  who  fails  to  pay  into  the  state  ti'easury  any  moneys  belonging  to 
the  state,  upon  being  required  so  to  do  by  the  state  auditor,  within  twenty  days 
after  such  requisition,  the  state  auditor  must  state  an  account  with  such  person, 
chuging  twenty-five  per  cent  damages,  and  interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  time  of  failure ;  a  copy  of  which  account  in  any  suit  thereon 
shall  be  prima  facie  evidence  of  the  things  therein  stated ;  but  in  case  the  state 
auditor  cannot,  for  want  of  information,  state  an  accotmt,  he  may  in  any  action 
brought  by  him  aver  the  fact,  and  Allege  generally  the  lunount  of  money  or  othw 
property  which  is  due  to  or  which  belongs  to  the  state.    ['96,  p.  162, 

The  bilnre  of  the  county  clerk  to  pay  fees  col-  damages  and  interest  at  the  rate  of  10  per  cent ;  nor 

lected  by  him  as  provided  by  law  after  an  account  is  payment  to  the  oonnty  treaanrer  a  mifflcient 

has  been  stated  with  him  and  demand  made,  un-  release.   State,  ex  reL  Riehaxda,  T.  Sbuiton,' —  U. 

titled  the  state  to  charge  said  clerk  25  per  cent  — ;  46  P.  1109. 

2426.  Access  to  all  state  books.  The  state  auditor  shall  have  access 
to  adl  state  offices  during  business  hours  for  the  inspection  of  such  books,  papers, 
widaoooonts  thereof  as  may  concern  bis  duties.    ['96,  p.  162. 

2427.  Bond.   The  state  auditor  must  execute  an  official  bond  in  the  sum 
ol  fifty  thousand  dollars.    ['96,  p.  162. 
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Chapter  4. 


TREASURER. 


2428.    Duties.    It  is  the  duty  of  the  state  treasurer : 

1.  To  receive  and  keep  all  moneys  belonging  to  the  state  uid  [not]  required 
to  be  received  and  kept  by  some  other  person. 

2.  To  file  and  keep  the  certificates  of  the  state  auditor  delivered  to  him 
when  moneys  are  paid  into  the  treasury. 

3.  To  deliver  to  each  person  paying  money  into  the  treasury  and  to  the 
state  auditor  a  duplicate  receipt  showing  the  amount,  the  sources  from  which 
the  money  accrued,  and  the  fund  into  which  it  is  paid,  which  receipts  must  be 
numbered  in  order,  beginning  with  number  one  at  the  commencement  of  each 
fiscal  year. 

4.  To  pay  warrants  drawn  by  the  state  auditor  out  of  the  .funds  upcm  and 
in  the  order  in  which  they  are  presented. 

5.  Upon  payment  of  any  warrant,  to  take,  upon  the  back  thereof,  the  receipt 
of  the  person  to  whom  it  is  paid,  to  cancel  it  with  a  proper  stamp,  and  to  file  and 
preserve  the  same. 

6.  To  keep  an  account  of  all  moneys  received  and  disbursed. 

7.  To  keep  separate  accounts  of  the  difEerent  funds. 

8.  To  report  to  the  state  auditor  on  the  last  day  of  each  month  the  amount 
disbursed  for  the  redemption  of  bonds  and  in  pajonent  of  warrants  during  the 
month,  which  report  must  show  the  date  and  number  of  such  bonds  and  war- 
rants, the  funds  out  of  which  they  were  paid,  and  the  balance  of  cash  on  hand  in 
the  treasury  to  the  credit  of  each  fund. 

9.  On  the  first  day  of  January  preceding  the  biwnial  session  of  the  legis- 
lature, to  report  to  the  governor  the  exact  balance  in  the  treasury  to  the  <»«dit  of 
the  state,  with  a  summary  of  the  receipts  and  payments  of  the  treasury  during  the 
two  preceding  fiscal  years ;  and  to  make  a  semi-annual  report  to  the  governor  of 
all  moneys  received  from  all  sources,  and  of  all  moneys  disbursed. 

10.  At  the  request  of  either  house  of  the  legi^ture  or  of  any  committee 
thereof,  to  give  information  in  writing  as  to  the  oondition  of  the  treasaiy,  or 
upon  any  subject  relating  to  the  duties  of  his  office. 

11.  To  authenticate  with  his  ofiicial  seal  all  writings  and  pf^rs  issued  from 
his  office. 

12.  To  discharge  t^e  duties  of  a  member  of  all  official  bofuds  of  which  he 
is  or  may  be  made  a  member  by  the  constitution  or  1^  the  laws  of  the  state. 


2420.  "  General  flind  **  defined.  The  general  fund  oonsists  of  mtmeys 
received  into  tiie  treasury  and  not  specially  appropriated  to  any  othw  fund. 
['96,  p.  142. 

2430.  Payment  or  indorsement  of  warrants.  It  is  the  duty  of  the 
state  trefiBurer  to  keep  a  book  in  which  he  must  enter  &U  warranto  presented  for 
payment,  giving  the  names  of  tlie  owners,  and  the  number  and  amounte  of  the 
warranto,  and  ^e  date  of  presentment.  All  warranto  so  presented  shall  be  paid, 
or  the  money  hdd  in  reserve  therefor,  by  the  said  treasurer,  in  the  order  of  their 
presentotion  and  re^stry,  and  not  otherwise.  Whenever  any  such  warrant  is  pre- 
sented and  there  is  no  money  in  the  treasury  applicable  thereto,  the  treasurer 
shall  indorse  on  the  warrant,  "not  paid  for  want  of  funds,'^  with  the  date,  noting 
the  time  of  such  presentotion  for  payment  in  the  book  kept  for  that  purpose. 
['96,  p.  142. 

2431.  To  post  list  of  warrants  redeemable.  The  stote  treasurer 
must  quarterly  post  upon  the  door  of  his  office  a  list  of  all  warranto  that  he  may 


['96,  pp.  141-2. 


ElecUoD,  qnalifloatioDS,  term,  duties,  compensation,  Coo.  art.  7. 
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bare  ftinds  in  the  treaBury  to  redeem  or  pay,  tiie  payment  of  which  has  not  been 
demanded  dnring  the  last  quarter.    ['96,  p.  142. 

2432.  Inspection  of  treasurer's  books.  The  treasurer  must  keep  his 
books  open  at  all  times  for  the  inspection  of  the  governor,  state  auditor,  state 
board  of  esaminers,  bank  examiner,  members  of  the  l^slature,  and  any  com- 
mittee appointed  to  examine  them  by  either  house  thereof.    ['96,  p.  142*. 

2433.  Has  access  to  state  books.   The  state  treasurer  shall  have  full 

access  to  all  offices  of  the  state  for  inspection  of  such  books,  papers,  and  acconnts 
thereof  as  concern  his  duties.    ['96,  p.  142. 

2434.  AocoimtB.  Annual  statement;  publication  of  same.  The 
state  treasurer  must  keep  a  separate  account  of  each  fund  in  his  hands  and 
mast  at  the  end  of  each  fiscal  year  report  to  the  governor  in  writing,  under  oath, 
the  amount  of  all  moneys  in  his  hands  to  the  credit  of  every  such  fund,  and  tiie 
nnmbcn'  and  amount  of  every  warrant  paid  or  redeemed  by  him  during  the  year. 
The  governor  must  verify  said  report  and  cause  the  same  to  be  immediately  pub- 
lished in  at  least  one  newspaper  printed  at  the  seat  of  government.   ['96,  pp. 


2436.  Bond.  The  state  treasurer  must  execute  an  official  bond  in  the  sum 
of  three  hundred  and  fifty  thousand  dollars.    ['96,  p.  143. 

2436.  Temporary  suspension.  If  the  state  board  of  examiners,  upon 
examination,  finds  that  the  books  of  the  state  treasurer  do  not  correspond  with 
the  amount  of  funds  on  hand,  or  do  not  show  the  actual  condition  of  ^e  funds, 
or  if  it  appear  to  said  board  that  any  moneys  belonging  to  the  state  have  been 
mbezzled,  diverted,  or  in  any  manner  taken  from  the  treasury  without  authority 
M  law,  or  that  the  state  treasurer  has  been  guilty  of  negligence  in  keeping  his 
books,  or  in  taking  ceare  of  tiie  pubUc  moneys,  tiie  board  must  certify  the  facfe  to  the 
gavemoTy  who,  upon  receipt  of  such  certificate,  must  forthwith  t^e  possession  of 
all  books,  moneys,  papers,  and  other  property  belonging  to  the  state  which  have 
come  into  the  possesion  of  such  state  treasurer  by  virtue  of  his  office  or  other- 
wise, and  must  temporarily  suspend  him  from  his  office  as  state  treasurer.  ['96, 
p.  143. 

Board  of  examinen  to  publish  unouat  of  moner  in  stete  trearory  Uenni^ly,  j}  919. 

2437.  Id.    Expert  examination.    Temporary  treasurer.  The 

state  board  of  examiners  must  thereupon  procure  ttte  services  of  an  expert  to 
examine  the  books,  papers,  and  all  matters  connected  with  the  office  of  the  state 
treasurer  so  suspended,  and  if  it  appears  to  said  board  on  such  examination  that 
such  state  treasurer  has  embezzled  or  converted  to  his  own  use  the  public  moneys, 
or  has  been  negligent  in  keeping  his  books,  or  in  taking  care  of  the  public 
mon^s,  the  governor,  on  the  certificate  of  said  board  of  that  fact,  must  appoint 
another  person  to  fill  the  place  of  such  suspended  state  treasurer,  and  snch 
penon  so  appointed  must  execute  an  official  bond,  and  enter  upon  the  office  of 
state  treasorer,  as  provided  by  law.  The  governor  most  report  aXl  his  acts  done 
imder  this  and  the  next  preceding  section  to  the  next  succeeding  legislature,  and 
tiie  state  treasurer  so  appointed  holds  his  office  until  the  suspend^  state  treas- 
nrer  is  restored  or  until  his  snocessor  is  elected  and  qualified.    ['96,  p.  143. 


2438.    Duties.   It  is  the  duly  of  the  attorney  general : 

!•   To  attend  the  supreme  court  and  all  courts  of  the  United  States,  and 


142-3. 


CHAPTER  6. 


ATTOBNEIY  aENEBAL. 


548  STATE  OFFICEKS— ATTORNEY  GENERAL. 


prosecute  or  defend  all  causes  to  which  the  state  or  any  officer  thereof  in  hia 
official  capacity  is  a  party. 

2.  After  judgment  on  any  of  the  causes  referred  to  in  the  preceding  sabdi- 
viedon,  to  direct  the  issuing  of  such  process  as  may  be  necessary  to  carry  llie  same 
into  execution. 

3.  To  account  for  and  to  pay  over  to  the  proper  officer,  all  moneys  which 
may  come  into  his  possession  belonging  to  the  state. 

4.  To  keep  a  register  of  all  cases  in  whidi  he  is  required  to  appear,  which 
must  show  the  court  in  which  the  cases  have  been  instituted  and  tried,  and 
whether  they  are  civil  or  criminal;  if  civil,  the  nature  of  the  demand,  the  stage 
of  proceedings,  and,  when  prosecuted  to  judgment,  a  memorandum  of  the  judg- 
ment, of  any  process  issued  thereon,  and  whether  satisfied  or  not,  if  not  satisfied, 
the  return  of  the  sheriff;  and  if  criminal,  the  nature  of  the  crime,  the  mode  of 
prosecution,  the  stage  of  proceedings,  and,  when  prosecuted  to  sentence,  a  memo- 
randum of  the  sentence  and  of  the  execution  thereof  if  the  same  ha«  been  executed, 
and  if  not  executed,  of  the  reason  of  the  delay  or  prevention ;  and  must  deliver 
the  same  to  his  saccessor  in  office. 

6.  To  exercise  sapervisory  powers  over  the  county  attorneys  of  the  state  in 
all  matters  pertaining  to  the  duties  of  their  offices,  and  from  time  to  time  require 
of  them  reports  as  to  the  condition  of  public  business  intrusted  to  their  charge. 

6.  To  give  his  opinion  in  writing  and  without  fee  to  the  l^slature  or  either 
house  thereof  and  to  any  state  officer,  board,  or  commission,  when  required,  upon 
any  question  of  law  relating  to  their  respective  offices. 

7.  When  required  by  the  public  service  or  directed  by  the  governor,  to- 
asfflst  the  county  attorney  of  any  county  in  the  discharge  of  his  duties. 

8.  To  purchase  in  the  name  of  tJke  state,  under  the  direction  of  the  state 
board  of  examiners,  any  property  ofiFered  for  sale  under  execution  issued  upon 
judgments  in  favor  of  or  for  the  use  of  the  state,  and  to  enter  satisfaction,  in 
whole  or  in  part,  of  such  judgments  as  the  consideration  for  such  purchases. 

9.  "Whenever  the  property  of  a  judgment  debtor  in  any  judgment  mentioned 
in  the  preceding  subdivision  has  been  sold  under  a  prior  judgment,  or  is  subject 
to  any  judgment,  lien,  or  incumbrance  taking  precedence  of  the  judgment  in 
favor  of  the  state,  under  the  direction  of  the  state  board  of  examiners  to  redeem 
such  property  trom  such  prior  judgment,  lien,  or  incumbrance,  and  all  sums  of 
mon^  necessary  for  such  redemption  must,  upon  the  order  of  the  state  board  of 
examiners,  be  paid  out  of  any  money  appropriated  for  such  purposes, 

10.  When  in  his  opinion  it  is  necessary  for  the  collection  or  enforcement  of 
any  judgment  hereinbefore  mentioned,  to  institute  and  prosecute  in  behalf  of  the 
state  such  actions  or  proceedings  as  are  necessary  to  set  aside  and  annul  all  con- 
veyances fraudulently  made  by  svich  judgment  debtors,  and  the  cost  necessary  to 
the  prosecution  must,  when  allowed  by  the  state  board  of  examinwB,  be  paid  out 
of  any  money  not  otherwise  appropriated. 

11.  To  dischaj^  the  duties  of  a  member  of  all  official  boiuds  of  which  he  is 
or  hereaftw  may  be  made  a  member  by  the  constitution  or  by  the  laws  of  the 
state,  and  sooh  other  duties  as  may  be  prescribed  by  law. 

12.  To  report  to  the  governor,  on  the  first  day  of  January  preceding  the 
regular  biennial  s^sion  of  the  legislature,  the  condition  of  the  affairs  of  his  depart- 
ment, stating  the  number,  character,  condition,  and  result  of  the  actions  prosecuted 
or  defended  by  him  on  behalf  of  the  state,  and  the  amount  of  fines  and  penalties 
collected.  He  shall  include  in  his  report  copies  of  the  reports  of  county  attorneys, 
and  shall  also  direct  attention  to  any  defect  in  the  practical  operation  of  the  laws 
relating  to  revenue  and  criminal  offenses  and  suggest  such  amendments  as  in  his 
judgment  are  necessary  to  subserve  the  public  interest's. 

13.  To  institnte  and  prosecute  proper  proceedings  in  any  cx)urt  of  the  state 
or  of  the  United  States  to  restrain  and  enjoin  (corporations  oi^nized  under  the 
laws  of  this  or  any  other  state  or  territory  from  acting  illegally  or  in  exc^  of 
their  corporate  powers  and  contrary  to  public  policy,  and,  in  propei*  cases,  to  for> 
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feit  their  corporate  franchisea,  dissolve  such  corporations,  and  wind  up  their 
Jifiairs.    ['96,  pp.  122-4*. 
Election,  qnalUcatioM.  tenn,  duties,  eompensation.  Con.  art.  7. 

2439.  Bond.  The  attorney  general  muBt  execute  to  the  state  an  official 
bond  in  the  sum  of  five  l^ousand  dollara    [*96,  p.  124. 

2440.  Actions  to  recover  escheated  property.  It  is  the  duty  of  the 
attorney  general  to  institute  investigations  for  the  recovery  of  all  real  or  personal 
propoly  which  may  have  escheated  or  should  escheat  to  the  state,  and  for  that 
purpose  he  has  the  power  to  cite  any  and  all  persons  before  any  of  the  distoiot 
wnrfeB  of  this  state  to  answer  inquiries  and  render  accounts  concerning  the  said 
pn^o^,  real  or  personal,  and  to  exfunine  all  books  and  papers  of  any  and  cor- 
porations. When  any  real  or  personal  property  is  discovered  which  should  escheat 
to  the  state,  the  attorney  general  must  institute  sait  in  the  district  court  of  the 
tiounty  where  said  property  shall  be  situated  for  the  recovery,  to  escheat  the  same 
to  the  state.    ['96,  p.  124. 


Chapter  6. 

BANK  EXAMINER. 


2441.  Appointment..  Duties,  generally.  The  governor,  by  and  with 
the  consent  of  the  senate,  shall  appoint  a  suitable  person  to  be  call^  the  bank 
examiner,  who  shall  exfunine  into  the  affairs  of  every  corporate  bank,  loan,  trnst, 
or  guaranty  associatiou,  building  and  loan  association,  and  insurance  company, 
domestic  or  foreign,  except  foreign  companies  transacting  business  in  this  state, 
at  least  once  in  each  year,  and  oftener  if  the  secretary  of  state  shall  deem  it  nec- 
fasary.  He  shall  examine  into  the  affairs  of  foreign  companies  at  such  times  as 
the  secretary  of  state  shall  deem  such  examination  necessary,  and  he  shall  per- 
form such  other  duties  as  may  be  prescribed  by  the  state  board  of  examiners  or 
by  law.    [C.  L.  §  2518*. 

2442.  Term.  Bond.  The  bank  examiner  shall  hold  office  during  the 
pleasure  of  the  governor,  and  shall  give  a  bond  in  the  sum  of  ten  thousand  dol- 
lars with  at  least  two  sureties,  to  be  approved  by  the  governor,  conditioned  for 
the  foithful  performance  of  his  duties.  He  shall  not  he  an  officer,  stockholder, 
member,  partner,  or  employee  of  any  bank^  loan,  trust,  or  guaranty  asHOciation, 
building  and  loan  association,  or  iusiu^nce  company  in  this  state.    [C.  L.  §  2518*. 

2443.  Attendance  of  witnesses.  The  bank  examiner  shall  thoroughly 
examine  all  the  books,  papers,  securities,  and  afiairs  of  any  such  bank,  associa- 
tion, or  corporation,  and  in  so  doing  may  examine  on  oath,  which  he  is  hereby 
empowered  to  administer,  any  of  its  officers,  employees,  proprietors,  or  other 
persons,  and  he  may  compel  the  attendance  of  witnesses  and  the  protluction  of 
the  books  and  papers  of  the  bank,  association,  or  corporation.  Upon  the  refusal 
<tf  any  witness  to  attend  before  such  examiner,  or  apon  the  refusal  of  any  such 
bank,  aasocnation,  or  corporation  to  produce  its  books  and  papers,  the  examine 
may  apply  to  the  district  court,  which  is  hereby  empowered  to  compel  the  attend- 
aaoe  of  such  witnesses  and  the  production  of  su^  books  and  papers.  [C.  L. 
%  2518*. 

2444.  Fees.  Every  such  bank,  association,  or  corporation  examined, 
shall  pay  to  the  bank  examiner  the  fees  provided  by  law  for  such  examination. 
[C.  L.  §  2618*. 

Ftas  of  buk  enmlner.  {}  417.  968. 

2446.    Reports.    The  bank  examiner  E^all  make  to  the  secretary  of  state, 
at  such  times  as  the  secretary  shall  require,  a  detuled  report  of  every  bank,  asso-  v 
ciatum,  or  oorporatitm  examined,  and  shall  keep  a  reoord  of  such  ezuninationa.  K       rW  ^ 
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Chapter  7. 

DAIRY  AKD  FOOD  COMMISSIONER. 

2446.  Dairy  and  food  commissioner.  Api)0intment.  Term. 
Oompensaldon.  The  office  of  dairy  and  food  commiaBioner  for  the  state  of 
Utah  IB  hereby  created.  Such  commiaBioner  shall  be  appointed  by  the  governor, 
by  and  with  the  consent  of  the  senate,  and  his  term  of  office  shall  be  for  two 
years  from  the  date  of  his  appointment ;  provided,  that  the  term  of  office  of  the 
commissioner  first  appointed  under  this  chapter  shall  expire  on  the  first  Monday 
in  March,  eighteen  hundred  and  ninety-nine,  and  vacancies  occurring  in  the 
office  for  any  cause  shall  be  filled  by  appointment  for  the  balance  of  the  unex- 
pired term.  The  salary  of  the  commissioner  shall  be  six  hundred  dollars  per 
annum,  together  with  his  necessary  and  actual  expenses  incurred  in  the  discharge 
of  his  official  duty,  which  shall  be  paid  in  the  same  manner  as  to  other  state 
officers;  provided,  that  said  expenses  shaU  not  exceed  three  hundred  doUun  in 
any  one  year,  and  a  statement  of  these  expenses  with  the  proper  vouchers 
attoched  shall  be  filed  with  the  state  auditor  on  or  before  December  thirty-first 
of  each  year.    ['97,  p.  227. 

2447.  To  enforce  laws  against  impure  products.  Inspection  by. 
dwiitt^A^  prosecute  offenders.  It  shall  be  the  duty  of  the  commissioner  and  he  is 
f  Ulppip*  hereW  invested  with  the  powers  to  enforce  all  laws  that  now  exist  or  that  may 
jk^jt  Ij /  hereuter  be  enacted  in  this  state,  r^rding  the  production,  manufacture,  or  sale 
^r^'*'         of  dairy  products  or  the  adulteration  of  any  article  of  food  or  drink  or  of  any 

/f^^  drug,  and  personally,  or  by  his  deputy,  to  inspect  any  article  of  milk,  butter, 
cheese,  meat,  vegetable,  lard,  syrup,  coffee,  or  tea,  or  any  other  article  of  food  or 
drink  made  or  oilered  for  sale  within  this  state,  which  he  may  suspect  or  have 
reason  to  believe  to  be  impure,  unhealthy,  adulterated,  or  counterfeit,  and  to 
prosecute  or  cause  to  be  prosecuted  any  person  or  persons,  firm  or  firms,  corpora- 
tion or  corporations  engaged  in  the  manufacture  or  sale  of  any  unwholesome, 
adulterated,  or  counterfeit  article  or  artides  of  food  or  drink  or  drug  contrary  to 
the  laws  of  the  state.    ['97,  pp.  227-8, 

Dairy  producte,      729,  746. 

2448.  Examinations  and  analyses.  Searches  and  seizures. 
Penalty  for  obstructing.  Said  commissioner  shall  have  power  in  the  per- 
formance of  his  official  duties  to  enter  into  any  creamery,  factory,  store,  sales- 
room, or  other  place  or  building  where  he  has  reason  to  believe  that  any  food  or 
drink  or  drug  is  made,  prepared,  sold,  or  offered  for  sf^e,  and  to  open  any  cask, 
tub,  package,  or  receptacle  of  any  kind  containing,  or  supposed  to  contain,  any 
Huch  article,  and  to  examine  or  cause  to  be  examined  and  analyzed,  the  content-s 
thereof;  and  the  commissioner  may  seize  or  take  any  article  of  food  or  drink  or 
drug  for  analysis,  but  if  the  person  from  whom  such  sample  is  taken  shall  request 
him  to  do  so  he  shall  at  the  same  time,  and  in  the  presence  of  the  person  from 
whom  such  property  is  taken  securely  seal  up  two  samples  of  the  article  seized 
or  taken,  one  of  which  shall  be  for  examination  or  analysis  under  the  direction 
of  the  commissioner,  and  the  other  of  which  shall  be  delivered  to  the  person 
from  whom  the  artides  were  taken.  Any  person  who  shall  obstract  the  commis- 
sioner by  refusing  to  allow  him  entrance  to  any  place  which  he  desires  to  enter 
in  the  discharge  of  his  official  duty,  or  who  refuses  to  deliver  to  him  a  sample  of 
any  article  of  food  or  drink  or  drug  made,  sold,  offered,  or  exposed  for  sale  by 
such  person,  when  the  same  is  requested  and  when  the  value  thereof  is  tendered, 
shall  be  deemed  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  exceeding 
twenty-five  dollars  for  the  first  offense  and  not  exceeding  five  hundred  dollsTS  or 
less  than  fifty  dollars  for  each  subsequent  offense.    ['97,  p.  228. 

y^^^*  /  2440.  County  attorney  to  aid.  Disposal  of  fines.  It  shidl  he  the 
^T^vrl^w^dnty  of  the  county  attorney  in  any  county  of  the  state,  whm  called  upon  l^ 
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the  commissioner,  to  render  any  l^al  assistance  in  his  power  to  execute  the 
laws,  and  to  prosecato  cases  arising  under  the  provisions  of  this  chapter;  and 
all  fines  and  aseessmentB  collected  in  any  pros^ution  began  or  caused  to  be  begun 
by  said  oommissioner  shall  be  paid  into  t^e  state  treasury.    ['97,  p.  228. 

2460.  Report^  contents,  and  publication.  Said  commissioner  shall 
oiake  a  biennial  report  to  the  governor,  which  shall  contain  an  itemized  acconnt 
of  all  expenses  incurred  and  fines  collected,  with  such  statistics  and  other  informa- 
tion as  he  may  re^rd  of  value;  and  with  the  consent  of  the  governor  not 
eieeeding  one  thousand  copies  thereof  may  be  published  annually  as  other  official 
reportB  are  published.    ['97,  pp.  228-9. 


2451.  Appointment  and  qualifications.  Term.  Bond.  Expense, 
«tc.  Duties.  The  office  of  state  engineer  is  hereby  created,  and  there  shall  be 
appointed  by  the  governor  of  the  state  by  and  with  the  consent  of  the  senate,  a 
state  engineer,  whose  term  of  office  shall  be  four  years  and  until  his  successor 
shall  be  appointed  uid  qualified;  no  person  shall  be  appointed  to  such  office 
unless  he  fdiall  be  known  to  possess  a  theoretical  and  practical  knowledge  of 
hydraulic  engineering  and  of  the  irrigation  system  of  the  state  of  Utah.  The 
governor  of  the  state  of  Utah  may  for  good  and  suificient  cause,  remove  from 
office  said  state  engineer,  and,  in  case  of  such  removal  or  the  death  of  such  officer 
or  other  cause,  the  governor  may  appoint  another  person  to  fill  the  unexpired 
term  of  such  officer.  Before  entering  upon  the  duties  of  his  office  the  state  engi- 
neer sbaU  take  and  sabscribe  an  oath  of  office  and  give  a  bond  with  good  aad 
sufficient  sureties  to  be  approved  by  the  governor  of  the  state,  in  the  penal  sum  of 
five  thousand  dollars,  payable  to  the  state  of  Utah,  for  the  ^thful  performance 
of  the  duties  of  his  office.  Said  state  engineer  shall  have  his  office  at  the  state 
capital,  in  a  room  or  rooms  to  be  provided  by  the  secretary  of  state.  All  books, 
records,  and  equipments  necessary  for  the  performance  of  the  duties  of  the  office 
of  said  state  engineer  shall  be  furnished  by  the  state,  subject  to  the  approval  and 
orders  of  the  board  of  examiners,  and  upon  the  expiration  of  his  term  of  office  he 
shall  deliver  the  same  to  his  snccessor  in  office.  The  sura  to  be  expended  for 
soch  books,  records,  and  equipments  shall  not  exceed  five  hundred  dollars  per 
year.  The  state  engineer  ^^1  receive  a  salary  of  one  thousand  dollars  per  year, 
together  wit^  his  actual  traveling  expenses  necessarily  incurred  when  called  from 
the  state  capital  in  the  dischai^  of  his  official  duties.  It  shall  also  be  his  duty 
to  examine  into  and  report  upon  reservoir  sites  jFor  the  state  under  the  direction 
of  the  board  of  land  commissioners.  He  shall  submit  plans,  specifications,  and 
«stunates  for  the  construction  of  reservoirs,  dams,  and  canals,  under  the  direction 
of  the  said  board.  He  shall  supervise  any  state  reservoir  or  other  similar  irriga- 
tion or  water  storage  work  for  the  state.  It  shall  also  be  his  duty  to  pass  upon 
tbe  character  and  sufficiency  of  all  other  works  relating  to  irrigation  in  which  the 
steto  may  have  any  interest,  either  in  the  reclamation  of  lands  or  the  constructimi 
and  conbxil  of  reservoirs,  dams,  or  other  irrigation  works.    ['97,  pp.  76-7. 

2452.  To  keep  record  of  measurement  of  streams,  etc.  It  shall 
he  tiie  duty  of  ibe  state  engineer  to  keep  a  full  and  complete  recoi>d  of  all  meae- 
orements  of  streams  and  aJl  othw  valuf^le  information  in  relation  to  irrigation 
matters  of  the  state  that  may  come  to  his  knowledge  in  the  discharge  of  his  offidi^ 
duties.    ['97,  pp.  77-8. 

2453.  To  examine  plans  of  dams  or  dykes.  Powers.  Any  person, 
i*wficiati<m,  or  corporation  that  shall  desire  to  construct  any  dam  or  dyke,  for  the 
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pQipooe  of  Btoring  or  approiniating  or  divertiiig  any  of  the  waters  of  this  Bfeater 
when  the  same  is  to  be  more  thim  ten  feet  in  height,  except  aa  otherwise  in  fAiis 

chapter  provided,  shall  submit  duplicate  plans,  drawings,  and  specifications  of  the 
proposed  work  to  the  state  engineer,  who  shall,  as  spe^ly  as  possible  and  within 
forty-five  days,  examine  such  plans,  drawings,  and  specifications,  and  if  he 
approves  them,  he  shall  affix  his  approval  thereto,  and  return  one  copy  of  each 
snch  plan,  drawing,  or  ^»ecification,  with  his  approval,  to  the  party  or  parties 
fffopoBing  to  construct  the  works.  If  the  state  engineer  disapproves  of  such  plana, 
drawings,  or  specifications,  he  shall  return  the  same  with  his  written  objections 
thereto  and  suggestions  of  chan^  to  the  pturty  or  parties  filing  the  same ;  promded, 
that  where  said  dam  or  dyke  is,  in  the  opinion  of  said  engineer,  not  of  sufficient 
importance  to  have  the  provisions  of  this  section  apply  to  such  dam  or  dyke,  then 
said  engineer  shall  have  power  upon  written  application  to  suspend  the  provisions 
of  this  section  in  r^ard  to  such  dam  or  dyke.  In  case  of  works  of  great  import- 
ance, especially  where  life  or  property  would  be  endangered  by  the  failure  of  such 
works,  the  state  engineer  may  require  excavations  to  be  made  to  determine  the 
character  of  l^e  foundation  and  require  a  statement  of  the  facta  in  the  case  to  be 
filed  in  his  office  before  approving  such  plans,  drawings,  or  specifications;  or  he 
may  if  he  deems  the  public  interest  demands,  visit  the  locality  of  snch  proposed 
works  before  approval  of  said  plans,  drawings,  or  specificationB ;  and  no  rights  of 
any  kind  under  the  laws  of  this  state  shall  he  deemed  to  be  obtained  which  have 
not  been  approved  by  the  state  engineer.    ['97,  p.  78. 

2464.  Id.  Appeal  from,  engineer's  determination.  Whenever  any 
party  or  parties  feel  themselves  a^rieved  by  the  determination  of  the  state 
engineer  in  refusing  to  approve  any  plans  or  specifications  as  mentioned  in  the 
preceding  section,  ^en  such  party  or  pw*tieB  may  have  an  appeal  to  the  courts. 

['97,  p.  78. 

2465.  To  inspect  dams,  etc.  Order  repair  of  imsafe  works.  The 
state  engineer  shall  inspect,  or  cause  to  be  inspected,  as  often  as  he  thinks  advis- 
able, every  dam  or  embankment  used  for  holding  water  in  this  state,  where 
same  is  more  than  ten  feet  in  height;  and  if  after  any  such  inq>edaon  such  dam 
or  embankment  in  the  opinion  of  the  state  engineer  is  unsafe  and  life  and  prop- 
erty liable  to  be  endangered  by  reason  thereof,  he  shall  order  the  owner  or  owners 
to  repair  the  same  so  as  to  make  it  safe ;  and  if  such  owner  or  owners  shall  neg- 
lect or  refuse  to  repair  the  same  after  a  reasonable  notice  to  that  effect  has  been 
given  in  writing  by  the  state  engineer,  the  said  state  engineer  shall  report  the 
facts  in  the  case  to  the  judge  of  the  district  court  of  the  district  in  which  such 
dam  or  embankment  is  situated,  who  shall,  after  hearing  the  facts,  if  he  deems  it 
necessary  for  the  public  welfare,  order  the  watermaster  of  the  district  in  which 
such  dam  or  embankment  is  situated,  if  tha%  be  one,  if  not,  the  sheriff  of  the 
county,  to  draw  off  snch  water  &om  bcAiind  aud  dam  or  embankment  fuid  to  keep 
said  water  drawn  off  till  such  tyne  as  the  orders  of  the  state  engineer  shall  be 
complied  with.    ['97,  pp.  78-9. 

2466.  Inspection  of  dams  reported  to  be  unsafe.  Order.   If  any 

person  or  persona  shall  report  in  writing  to  the  state  engineer  that  any  dam  or 
embankment  used  for  holding  water  is  unsafe  and  endangering  life  or  property, 
then  it  shall  be  the  duty  of  said  state  engineer  to  inspect,  or  cause  to  be  inspected, 
such  dam  or  embankment  as  soon  as  possible,  and,  if  he  confdders  it  unsafe,  shall 
proceed  as  provided  in  section  twenty-four  hundred  and  fifty-five.    ['97,  p.  79. 

2467.  To  give  information  as  to  measurements  of  water.  The 
state  engineer  shall,  free  of  charge,  give  any  information  desired  by  any  person 
as  to  the  proper  method  of  measuring  water  or  of  constructing  an  apparatus  for 
such  measurement  upon  proper  application  being  made;  and  shall  give  special 
instructdons  to  all  watermasters  as  to  measurements  of  water,  so  as  to  aecnre  a 
just  distribution  of  the  same.    ['97,  p.  79. 

Meunrement  of  water,  U  1282, 1283. 
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2458.  Report  and  recommendationB.  The  state  engineer  shall  make 
and  render  to  the  governor  of  the  state  biennially  or  oftener  if  required  a  full  and 
complete  report  of  his  work  performed  by  virtue  of  his  office,  which  report 
shall  contain  such  recommendations  as  he  may  think  advisable  as  to  amendments 
to  existing  laws  in  relation  to  irrigation  or  the  enactment  of  new  laws  consistent 
with  the  public  welfare.     ['97,  p.  79. 

2459.  Fees  for  examinations,  etc.  Payment  into  treasury. 
Whenever  any  person,  corporation,  or  association  shall  require  the  services  of  the 
state  engineer  to  locate,  examine,  or  to  superintend  the  construction  of  any  dam 
or  embankment,  a  per  diem  of  four  dollars  per  day  and  actual  traveling  expenses 
shall  be  paid  by  the  party  or  parties  receiving  the  services  of  said  state  ^igineer ; 
and  all  tunounts  of  moneys  coming  into  the  hands  of  said  state  engineer  on 
aeooimt  of  such  services  rendered  him  shall  be  paid  into  the  state  treasury  on  or 
before  the  first  day  of  each  and  every  month.    ['97,  pp.  79-80. 


CHAPTEB  0. 

DEPUTY  STATE  OFFICERS. 

2460.  Appointment.  Duties.  Responsibility  of  principal.  The 
secretary  of  state,  state  auditor,  state  treasurer,  attorney  general,  and  superin- 
tendent of  public  instruction  may  each  appoint  a  deputy,  who  may,  during  the 
abfience  or  disability  of  the  principal,  perform  all  the  duties  pertaining  to  the  office^ 
except  those  required  of  the  principal  as  a  member  of  any  board.  The  prindpal 
shall  be  answerable  for  neglect  or  misconduct,  in  office,  of  his  deputy,  and  may 
require  from  him  a  bond  for  his  own  security.  The  appointment  of  a  deputy 
shall  be  in  writing,  and  shall  be  revocable  at  the  pleasore  of  the  principal ;  and 
all  such  appointments  and  revocations  shall  be  filed  with  the  secretary  of  state. 

Beference  to  an  officer  may  inclnde  deputy,  etc,  3  2i9B. 


TITLE  64. 

STATUTE  OF  FRAUDS. 

2461.  Transfers,  etc.,  affecting  lands  to  be  in  writing.  Excep- 
tions. No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in  any  manner 
relating  thereto,  shall  be  created,  granted,  assigned,  surrendered,  or  declared, 
nnless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering,  or  declaring  the  same, 
or     his  lawful  agent  thereunto  aathori^  by  writing.    [C.  L.  §§  2831,  3916. 

Oal.  Gv.  P.  1 1971*.  contract  made  by  him  to  Bell  and  surrender  his 

Similar  section,  1 1974.  poasesHion,  together  with  the  personal  prupertT' 

A  parol  gift  of  an  anpatented  town  lot  followed  ased  in  connection  therewith,  is  not  within  the 

by  poaaewon  cannot  therafter  be  nednded.  statnte  of  ficands,  and  is  not  leqniied  to  he  in  wxit- 

Cooke  T.  Yonng,  2  U.  SS4.   A  parol  sale  of  land  ing.    Beno      Beardsley,  6  U.  306;  21  P.  944. 

without  delivery  of  posBeasion  is  void  though  part  Where  K.,  C.  and  R.  entered  into  an  agreement  to 

gfthepnrchaBeprice  was  paid;  and  it  is  immaterial  purchase  certain  lands,  to  share  equally  in  the 

that  the  contract  wssarenewal  of  onennderwhich  paymente,  and  to  own  equal  intereste  when  paid 

paesesBion  had  been  delivered,  the  former  contract  for,  and  after  the  first  payment  made  thereon  and 

having  been  mutually  abandoned.     Maxfield  v.  contract  given  in  the  name  of  C.  and  S.,  K. 

Wert,  6  U.  3S7;  23  P.  754.   Where  one  holds  pos-  aangned  on(>-half  of  hia  interest  by  oral  agreement 

•Mkm  of  a  hotel  under  a  parol  tenancy  at  wlU,  a  to  E.;  held,  that  such  aatignment  was  not  within 
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the  statute  of  frauds.   Knauss  v.  Cahoon,  7  U.  182-  of  fraucU.   Thompeon  v.  Clieeflman,  —  U.  — ;  48 

26  P.  295.    The  owner  of  certain  real  estate  agreed  P.  477.    A  contract  by  which  as  old  woman  in 

to  let  a  second  party  in  on  the  deal  for  a  loan  of  apparent  good  health  agrees  to  leave  all  her  pnvp- 

$200  and  a  further  payment  of  ^50,  which  condi-  erty,  worthabout  Ave  thousand  dollars,  to  a  sixteen- 

tiou  the  second  party  performed;  held,  that  the  year-old  girl,  in  cousideration  of  the  latter's 

•contract  was  not  within  the  statute  of  frauds.  promise  to  live  with  and  take  care  of  her  as  long 

Ooffln  V.  Mcintosh,  9  U.  316;  34  P.  247.   A  parol  ae  she  livesj  is  taken  out  of  the  statute  of  frauds 

partition  of  lands  between  co-heirs  carried  out  and  by  the  rendition  of  the  services  during  the  lifetime 

followed  by  actual  possesion  in  severalty  of  the  of  the  woman,  and  is  not  void  for  want  of  mntn- 

several  pareels,  will  be  enforced,  notwithstanding  alilr  and  ^meaa:  and  after  her  death  the  contract 

the  statute  of  f^uds,  on  the  ground  of  part  per-  will  be  specifically  enforced  in  favor  of  the  girl 

formance  when  the  partition  is  equitable  and  the  who  performed  her  i>art  of  the  agreement,  thoQKh 

parties  acted  understandingly.    Whlttemoie  T.  the  woman  died  within  three  or  four  months 

XJope,  11  U.  344;  40  P.  256.  after  the  execution  of  the  contract    Brinton  v. 

For  Instattoea  of  trust  arising  by  operation  of  Von  Cott,  8  U.  480;  33  P.  218. 
law,  see  Haight  v.  Peanon.  11  U.  51;  39  P.  479.        The  acceptance  of  rent  payable  monthly  under  a 

Rogers  v.  Donnellan,  11  U.  106;  39  P.  494.    Cham-  lease  void  under  the  statute  of  frauds  converts  the 

bera  v.  Emery,  13  U.  374;  45  P.  192.    Property  holding  into  a  tenancy  from  mouth  to  month,  and 

purchased  by  E.,  with  money  famished  by  C,  does  not  render  the  whole  of  the  esecutoiy  part  of 

pursuant  to  a  parol  agreement  between  the  two  the  lease  valid.  Utah  Loan  &  Trust  Co.  v.  Garbntt, 

that  such  purchase  should  bo  a  joint  enterprise,  6  U.  342;  23  P.  7^.    Where  one  executor  without 

but  that  the  purchase  should  be  in  the  name  and  authority  from  hie  co-executors,  who  were  not 

through  the  agency  of  E.;  held,  to  be  a  resulting  under  disability  and  not  at»ent  from  the  territory, 

trust  and  not  afi^ted  by  the  statute  of  frauds;  held  made  a  lease  in  writing  for  more  than  one  year, 

juriher,  that  in  such  case  he  who  furnished  the  the  lease  was  invalid  under  sections  2467, 2469,  and 

money  became  the  cestui  que  trust,  and  the  holder  3910.    C.  L.  188^.   Id.   An  oral  agreement  between 

of  the  legal  title,  the  trustee,  and  that  the  trust  a  sub-tenant  and  the  tenant,  made  subsequent  to 

may  be  proved  by  parol  evidence,  even  after  the  the  written  lease,  and  after  the  sub-tenant  had 

death  of  the  trustee,   duunbers"  v.  Emery,  13  V.  taken  posseasioo  of  the  property,  is  valid.  Podlech 

374;  45  P.  192.    If  the  grantee,  in  consideration  of  a  v.  Phelau,  13  U.  333;  44  P.  838. 
conveyance,  promises  to  pay  a  mortgage  on  the  land        Eights  of  lessee,  parol  lease  of  mine,  Ru  Atti  v. 

E'ven      his  grantor,  he  thereby  makes  the  debt  Society  des  Mines,  10  U.  386;  37  P.  591. 
B  own,  and  such  promise  is  not  within  the  statute 

2462.  Prior  section  not  to  affect  wills  or  implied  tnists.  The 

preceding  section  shall  not  be  construed  to  affect  the  power  of  a  testator  in  the 
disposition  of  his  real  estate  by  last  will  and  testament;  nor  to  pi*event  any  trust 
from  arising  or  bmng  extinguished  by  implication  or  operation  of  law.    [C.  L. 

f§  2832*,  3917* 

2463.  Contracts  ciffecting  lands  to  be  in  writing.  Exceptions. 

Every  contract  for  Ijhe  leasing  for  a  longer  period  than  one  year,  or  for  the  sale 
of  any  lands  or  any  interest  in  lands,  shall  be  void  unless  the  contract  or  some 
note  or  memorandum  thereof  is  in  writing  and  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made  or  by  his  lawful  agent  thereunto  authorized  in 
writing.    [C.  L.  §  3918*. 

2464.  Fraudulent  conveyances  void.  Every  conveyance  of  any  estate 
or  interest  in  lands,  or  the  rents  or  profits  of  lands,  and  eveiy  charge  upon 
lands,  or  the  rents  or  profits  thereof,  made  or  created  with  intent  to  defraud  prior 
or  subsequent  purchasers  thereof  for  a  valuable  coiksideration,  shall  be  void  as 
against  such  purchasers.    [0.  L.  §  2833. 

Penalty  for  fhiudulent  conveyances,     4396,  4398. 

2465.  Id.  Qualification.  No  such  conveyance  or  charge  shall  be  deemed 
fraudulent  in  favor  of  a  subsequent  purchaser  who  had  actual  or  legal  notice 
thereof  at  the  time  of  his  purchase,  unless  it  appears  that  the  grantee  in  such 
conveyance  or  person  to  he  benefited  by  such  charge  was  privy  to  the  fraud 
intended. 

Minn.  (1894)  §4205. 

2466.  QiftB  for  use  of  grantor,  when  void.  All  deeds,  gifts,  oonvey- 
ances,  transfers,  or  assignments,  verbal  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  the  person  making  the  same,  shall  be  void 
as  against  the  existing  or  subsequent  creditors  of  such  person.    [C.  L.  §  2834*, 

2467.  Certain  agreements  void  unless  in  writing.  In  the  follow- 
ing cases  every  agreement  sh^  be  void,  unless  such  agreement  or  some  note  or 
memorandum  thereof  be  in  writing  and  subscribed  by  the  party  to  be  chai^;ed 
therewith: 

1.  Every  agreement  that  by  its  terms  is  not  to  be  performed  within  one  year 
from  tiie  making  thereof. 


Digitized  by 


STATUTE  OF  FRAUDS. 


655 


2.  Every  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another. 

3.  Every  agreement,  promise,  or  undertaking,  made  upon  consideration  of 
marriage,  except  mutoal  promise  to  marry. 

4.  Every  specU^  pnmiise  made  by  an  executor  or  administrator  to  answw 

damagee  or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his  own  estate. 

[C.  K  §§  2835*,  3918*,  4219*. 

The  pnnnise  of  the  defendant  for  the  payment  of  no  debt  of  another  to  which  his  prombe  wm  ool- 

•  salMsting  debt  of  another  comes  within  the  stat-  lateral,  then  the  ooutract  would  not  have  been 

ate  of  frauds ;  bnt  if  the  effect  of  the  contract  of  within  the  statnte.   First  Xat.  Bank  t.  Kinner,  1 

the  defendant  had  been  to  discharge  the  original  U.  100. 
debt  and  he  became  the  sole  debtor,  and  there  was 

2468.  Representation  as  to  credit  of  others  to  be  in  writing.  To 
charge  a  person  upon  a  representation  as  to  the  credit  of  a  third  person,  such 
representation  or  some  memorandum  thereof  must  be  in  writing  subscribed  by 
the  party  to  be  chai^  therewith.    [C.  L.  §  3920*. 

2469.  Contracts  for  sale  of  goods,  void  when.  Every  contract 
for  the  sale  of  any  goods,  chattels,  or  things  in  action  for  the  price  of  two  hun- 
dred dollars,  or  over,  shall  be  void : 

1.  Unless  a  note  or  memorandum  of  such  oontract  be  made  in  writing  and 
sabseribed  by  the  parties  to  be  chained  therewith ; 

2.  Or,  unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action ; 

3.  Or,  unless  the  buyer  shall  at  the  time  pay  some  part  of  the  purchase 

money.    [C.  L.  §§2836*;  3918*. 

When  Che  oontimct  is  eiecntory  for  the  sale  of     him,  or  set  apart,  and  aeoepted  by  Mm.  Bohbini 
property  to  be  made  or  mannfnctnred,  no  property     v.  Cliipman,  1 17.  335. 
p«KS  ontil  it  is  finished  and  either  delivered  to 

2470.  Id.  Sale  at  public  auction.  Whenever  goods  are  sold  at 
public  auction,  and  the  auctioneer,  at  the  time  of  sale,  enters  in  a  sale  book  a 
memorandum  specifying  the  nature  and  price  of  the  property  sold,  the  terms  of 
the  sale,  name  of  the  purchaser,  and  the  name  of  the  person  on  whose  account 
the  sale  is  made,  such  memorandum  slum  be  deemed  a  note  of  the  contract  of 
sale  within  the  mefuiing  of  the  last  section. 

2471.  When  promise  to  answer  for  another  need  not  be  in  writ- 
ing. A  promise  to  answer  for  the  obligation  of  another,  in  any  of  the  following 
cases,  is  deemed  an  original  obligation  of  the  promisor,  and  need  not  be  in  writing : 

1.  Where  the  promise  is  made  by  one  who  has  received  property  of  another 
apon  an  undertaking  to  apply  it  pursuant  to  such  promise ;  or  by  one  who  has 
received  a  discharge  from  an  obligation  in  whole  or  in  part  In  consideration  of 
such  promise. 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obligation,  in 
consideration  of  the  obligation  in  respect  to  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the  party  making  the  promise  the  prin- 
cipal debtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety. 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of  another,  is 
made  upon  the  consideration  that  the  party  receiving  it  cancels  the  antecedent 
obligation,  accepting  the  new  promise  as  a  substitute  therefor,  or 'Upon  the  con- 
sideration that  the  party  receiving  it  releases  the  property  of  another  from  a  levy, 
or  his  person  from  imprisonment  under  an  execution  on  a  judgment  obtained 
from  the  antecedent  oUigation ;  or  upon  a  <K)nsideration  beneficial  to  the  prom- 
isor, whether  moving  from  either  party  to  the  antecedent  obligation,  or  from 
uiother  person. 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  merchandise  and 
guaranty  the  sale. 

5.  When  the  holder  of  an  instrument  for  the  payment  of  money,  upon 
which  a  third  person  is  or  may  become  liable  to  him,  transfers  it  in  payment  of 
a  precedent  debt  of  his  own,  or  for  a  new  consideration,  and  in  connection  with 
siuli  transfer  enters  into  a  promise  respecting  such  ins^meut.    [C.  L.  §  3919. 
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2472.  Contracts  by  telegraph  deemed  to  be  in  writing.  Contracts 
made  by  tel^raph  shall  be  deemed  to  be  contraots  in  writing ;  and  all  oommuni- 
cations  sent  by  .  telegraph  and  signed  by  the  person  or  persons  sending  the  same, 
or  by  his  or  their  authority,  shall  be  held  and  deemed  to  be  communications  in 
WTiting.    [C.  L.  §  2303. 

Telegraphic  trauBactioDB,  S3  2697-3700. 

2473.  Sales  without  delivery  deemed  fraudulent.  Every  sale  mad« 
by  a  vendor  of  goods  or  chattels  in  his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  unless  the  same  be  accompanied  by  a  delivery 
within  a  reasonable  time,  and  be  followed  by  an  actual  and  continued  change  of 
the  possession  of  the  things  sold  or  assigned,  shall  be  conclusive  evidence  of  fraud 
SB  against  the  creditors  of  the  vendor,  or  assignor,  or  subsequent  purchasers  in 
good  faith.  The  word  "creditors,"  as  used  in  this  section,  shall  be  construed  to 
include  all  persons  who  shall  be  creditors  of  the  vendor,  or  assignor,  at  any  time 
while  such  goods  and  chattels  shall  remain  in  his  possession  or  under  his  control. 
[C.  L.  §  2837. 

Deliver;  f.  o.  b.  to  a  carrier  uot  specially  desig-  conliiiaoUB — not  merely  a  delivery  and  sarrender 
Dated  by  Uie  bayer  is  not  delivery  to  and  acceptance  back ;  ftetd  also,  that  after  a  sale  and  delivery,  the 
W  the  bayer.  Hadson  Fur.  Co.  v.  Freed  Fur.  Co.,  10  vendee  ma^  appoint  the  vendor  his  trustee  to  bold 
XT.  31;  36  P.  XSZ.  Where  a  vendor  delivered  to  plain-  them,  or  his  agent  or  employee  to  hold  or  dispon 
tiflb  in  payment  of  a  debt  a  qoantity  of  woof,  and  of  them.  Everett  v.  Brigham^  —  U.  — ;  47  P.  75. 
afterwards,  upon  agreement  with  plaintiff,  em-  What  amonnts  to  a  delivery  within  a  reasonable 
ployed  a  man  who  owed  him,  to  ban!  the  wool  to  time  and  an  actaal  and  continued  chsnge  of  poosee- 
Ihe  rsilroadfi,  to  be  shipped  in  plaintifis'  name;  held,  sion  under  section  2837,  C.  L.  1886,  depends  axgelf 
prima  bcie  evidence  of  sale,  delivery,  and  continu-  upon  the  kind  and  nature  of  the  property,  UieBltDa- 
»nce  of  poBBeaeion ;  held  aUo,  that  the  change  of  tion  of  the  parties,  and  the  dreamiliaaoeB  pecBlter 
possession  upon  sale  of  goods  must  be  actual  and  to  each  case.  Blish  t.  McCorniok,  —  U.  — ;  49  P. 
not  oonstractive  or  merely  colorable,  and  mast  be  529. 

2474.  Conveyances  to  hinder  or  defraud  creditors  void.  Every 
conveyance  or  assignment  in  writing  or  otherwise  of  any  estate  or  interest  in 
lands,  or  in  goods,  or  things  in  action,  or  of  rents  or  profits  iwuing  therefrom, 
and  every  ohaarge  upon  lands,  goods,  or  things  in  action,  or  upon  the  rmts  or 
profits  thereof,  made  with  the  intent  to  d^y,  hinder,  or  defraud  creditors 
or  other  persons  of  their  lawful  suits,  damages,  forfeitures,  debts,  or  demands, 
and  everj'  bond  or  other  evidence  of  debt  given,  suits  commenced,  decree  or  judg- 
ment suffered  with  the  like  intent,  as  against  the  person  hindered,  delayed,  or 
defrauded,  shall  be  void.     [C.  L.  §  2838. 

A  person,  though  in  debt,  may  soli  hia  property      &ith,  and  for  a  valuable  considexfttion.   Snell  v. 
to  whom  he  pleases.  If  no  lien  exista  to  prevent  it,     Crowe,  .1  U.  26 ;  5  P.  5S2. 
and  if  the  transaction  is  a  fair  one,  made  in  good 

2475.  "Creditors  and  purchasers"  includes  heirs,  etc.  Kvexy 
<M>nveyance,  charge,  instrument,  or  proceeding  declared  to  be  void  by  the  provi- 
sions of  this  title  as  against  creditors  and  purchasers,  shall  be  equally  void  as 
against  the  h^rs.  successors,  personal  representatives,  or  Msigns  of  such  creditors 
or  purchasers.    [C.  L.  §  2839. 

2476.  Purchaser  in  good  faith  not  affected  hereby.  The  provisions 
of  this  title  shall  not  be  construed  in  any  manner  to  aSect  or  impair  the  title  of 
a  purchaser  for  a  valuable  consideration,  unless  it  appears  that  such  purchasw 
had  previous  notice  of  the  fraudulent  intent  of  his  immediate  grantor  or  of  tlie 
fraud  rendering  void  the  title  of  such  grantor. 

Minn.  (1894)  §  4225. 

2477.  specific  performance  not  affected  hereby.  Nothing  in  this 
title  contained  shall  be  construed  to  abridge  the  powers  of  courts  to  compel  the 
specific  performance  of  agreemoits  in  case  of  part  pei'formance  thereof.    [C.  L. 

§§  2832,  3917. 

2478.  Lawful  agent  may  sign  for  principal.  Every  instrument 
required  by  the  provisions  of  this  title  to  be  aubsoribed  by  any  party,  may  be 
subscribed  by  the  lawful  agent  of  such  party.    [C.  L.  §  2840. 

Conveyanoe  of  real  pxopert?  by  agent  authorised  by  writing,  {  1974. 
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TITLE  65. 

STATUTES. 


CHAPTER  1. 

EEPEAL. 

2479.  Revised  Statutes  take  effect  January  1, 1898.  This  revision 
of  Hie  laws  of  Utah  Bhall  be  known  as  the  Bevised  Statutes,  and  may  be  so 
dted  or  referred  to,  adding,  when  necefisaiy,  titie  or  section ;  and  Bhall  take 
^ect  on  the  first  day  of  January,  eighteen  hundred  and  ninety-eight.    [C.  L. 

^  2985*,  2999*. 

Ca\.  C.  Civ.  P.  2  2»;  Mont.  Pol.  C.  2  8».  When  legislative  acts  t«ke  effect,  Con.  art.  6,  sec.  85. 

2480.  All  prior  laws  repealed.  Exceptions.  All  acts  and  resolu- 
tions passed  by  the  legislative  assembly  of  the  territory  of  Utah,  and  all  acts  and 
resolutions  passed  by  the  l^islatare  of  the  state  of  Utah  prior  to  the  second  r^- 
nlu*  BK«ion  of  tiie  l^slature,  are  hereby  repealed,  subject  to  the  limitations  and 
exceptions  herein  expressed,  saving  and  excepting  the  following,  to  wit: 

1.  Those  providing  for  the  issue,  validation,  disposition,  exchange,  or 
redemption  of  any  bonds  or  warrants  of  the  territory  or  state  of  Utah,  or  of  any 
county,  municipality,  or  school  district  therein,  in  so  far  as  such  acts  or  resolu- 
tions affect  any  such  bonds  or  warnuits  now  outstanding  and  unpaid. 

2.  Those  acc^ting  grants  of  IsJid,  or  money,  or  other  proi>erty  tar  the  ter- 
ritory or  state  of  Utah,  or  for  any  subdivision  or  institution  thereof,  together 
with  the  conditions,  restrictions,  and  limitations  attached  to  such  grants. 

3.  Those  changing  the  names  of  individuals. 

4.  Those  releasing  any  individual  or  public  corporation  from  liability  to  the 
state. 

5.  Those  of  a  private  nature,  granting  any  right  or  franchise. 

6.  *  'An  act  authorizing  county  clerks  and  notaries  public  to  take  acknowledg- 
ments of  articles  of  incorporation  of  private  corporations  organized  under  the 
provisions  of  chapter  one,  part  four,  of  the  Compiled  Laws  of  Utah,  eighteen  hun- 
dred and  eighty-«ight,  providing  for  filing  and  recording  the  same,  and  validating 
and  confirming  the  ac^owledj^ent,  filing,  depositing,  and  recording  of  articles 
of  incorporation  made  since  l£e  admisedon  of  this  state  by  probate  judges  and 
clerks,  and  repealing  all  inconsistent  acts,"  approved  January  twenty-fourth, 
eighteen  hundred  and  ninety-six. 

7.  "An  act  authorizing  the  governor  to  appoint  notaries  public,  confirming 
appointments  heretofore  made,  and  validating  official  acts  under  such  appoint- 
ments." approved  January  thirty-first,  eighteen  hundred  and  ninety-six. 

8.  '  'An  act  to  provide  for  the  custody  of  papers  and  records  of  United  States 
and  supreme  court  commissioners,  for  the  continuation  ot  actions  b^un  before 
them,  and  the  issuance  of  procem  and  proceedin^^  upon  judgments  obtained  in 
tiirar  courts, "  approved  February  seventh,  eighteen  hundred  and  ninety-six. 

9.  "An  act  providing  for  the  transfer  of  causes  pending  in  the  territorial 
supreme  and  district  courts  to  the  proper  state  courts,"  approved  February 
eighteenth,  eighteen  hundred  and  ninety-six. 

10.  "A  resolution  fixing  the  termination  of  the  first  session  of  the  legisla- 
ture," approved  April  fourth,  eighteen  himdred  and  ninety-six. 

In  an  action  founded  npon  agtatnto  to  recover  damages  without  a  flavin^  clause.    Rhemke  v. 

TOWe  datDftnea  for  wilful  or  malicious  destruction  Clinton,  2  U.  438.    Where  a  law  is  passed  as  a  sub- 

*^P^pcrtr,  no  judgment  can  be  rendered  for  stitate  for  a  prior  enactment,  covering  the  whole 

paindff  after  the  repeal  of  the  Btatnte  ^ving  auch  subject  of  the  former  law,  tho  latter  la  repealed 

19 
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STATUTES— EEPEAL. 


without  expreee  words  of  repeal.   BartchT.  Heloy,  the  matter  of  Oannett,  11  U.283;  39P.486.  Atm- 

8  TJ.  424;  32  P.  694.   A  clause  of  an  act  which  hj  Btrong  v.  Ogden  City,  9  U.  255;  34  P.  53.  Hadwni 

general  words  repeals  all  acts  and  parts  of  acts  Fum.  Co.  v.  Freed  Fum.  Co.,  10  U.  31;  38  P.  IS. 

which  provide  for  holding  elections  otherwise  than  People,  ei  rel.  Marphy,  v.  McAllister,  10  TJ.  357; 

aa  in  the  said  act  stated,  repeals  the  foimer  acts  in  37  P.  576.   Judge  v.  Spencer,  —  U.  — ;  48  P.  1007. 

regard  to  eloctlons  hyexpreea  words  and  not  1^  There  ia  no  veatM  right  in  atatBtorTPToTidonaaxul 

implication.   Id.  Where  a  Babseqnentstatateiaso  exemptions.   A  statutory  right  of  ai^teal  may  be 

repugnant  to  a  former  one  that  the  two  cannot  taken  away  by  repeal  even  aa  to  cases  prerloasly 

be  construed  reasonably  together,  the  former  stat-  appealed.    North  Point  Irr.  Co.  v.  Utah  Canal  Co.. 

ute  is  repealed  by  implication.   Id.   While  repeals  14  U.  155;  46  P.  824.  Two  statutes  not  relating  tO' 

17  implication  are  not  favored,  yet  if  it  is  manifest  the  same  fiufagect  and  not  enacted  for  the  same 

that  the  legislature  intended  to  limit  the  powers  pnipose,  are  not  repugnant  to  each  other.  Pec^le 

conferred  by  a  former  act,  and  the  latter  act  is  full  v.  Burtlosen,  14  U.  256;  47  P.  87.    The  act  of  March 

and  complete  on  the  suttject,  the  latter  limits  or  12,  1690,  in  terms  repealing  the  previous  act  in 

repeals  the  former  by  implication.    O.  S.  L.  By.  regard  to  mechanics'  liens,  but  covering  the  same 

Co.  V.  Standing,  10  U.  452;  37  P.  687.  A  subeeaueut  subject  and  containing  many  identical  provinons, 

affirmative  statute,  general  in  its  terms,  will  not  is  to  be  construed  as  a  conttnuaUon  of  the  earlier 

be  so  ooustmed  as  to  repeal  by  impUcatioii  a  prior  act  with  modifications.   Bear  Kiver  Irr.  Co.  t. 

s&tute,  unleas  there  ia  such  a  repognaney  between  Gsrland,  104  U.  S.  1.   Afflrminc  GarlMid  Bear 

thetwoa8tooiakethemIrreeoncQaue,andthentlie  Biver  Iir.  Co.,  9  U.  350;  34P.8S8. 
later  ia  point  of  time  will  abrogate  the  former,        Dedsionfl  on  oonstruction  of  statotea,  {  24S%, 
titu)ugh  only  to  the  extent  of  such  repugnancy.  Id 

2481.  Laws  of  1807  deemed  subsequent  to  revision.  The  enact- 
ment of  this  revision  is  not  to  affect  or  repeal  any  act  of  the  le^;iBlature  passed  at 
any  time  during  the  second  regular  session,  and  all  such  acts  are  to  have  full 
effect  as  if  passed  after  the  enactment  of  this  revision,  and  so  far  as  such  acts 
vary  from  or  conflict  with  any  provision  contained  in  said  revision,  they  are  to 
have  effect  as  subsequent  statutes  and  as  repealing  any  portion  of  the  revision 
inconsistent  therewith. 

U.  S.  B.  8.  (1878)  S  6601*.   See  notes  to  section  2  of  Cal.  C.  Civ.  P. 

2482.  Repeal  not  to  affect  tenure  of  office.  Exceptions.  All 
persons  who,  at  the  time  when  the  said  repeal  shall  take  effect,  sliall  hold  any 
office  under  the  statutes  hereby  repealed,  i^all  continue  to  hold  the  same  under 
the  tenure  thereof,  except  those  offices  which  are  abolished  and  those  as  to  which, 
a  different  provision  is  made  by  the  Kevised  Statutes. 

N.  Dak.  (1895)  §  2684,2685*;  Cal.  C.  Qv.  P.  g  6»;  Mont.  Pol.  C.  |  fi». 

2483.  Repeal  does  not  affect  accrued  right.  Procedure.  Thi» 
repeal  of  existing  statutes  shall  not  affect  any  act  done,  any  right  accruing  or 
which  has  accrued  or  beffli  established,  nor  any  suit  or  proceeding  had  or  com- 
menced in  any  civil  cause  b^ore  tiie  time  when  such  repeal  takes  effect ;  but  the 
proceedings  in  such  cases  shall  be  conformed  to  the  provisions  of  the  Revised 
Statutes  as  far  ae  consistent.    [G.  L.  §  2989*. 

Iowa,  McClain'8  An.  C.  (1888  )  8  54;  Cal.  C.  Gy.  P.  2  8»;  Mont.  Pol.  C.  g  8». 

2484.  Effect  of  repeal  on  limitations.  When  a  limitation  or  period, 
of  time  presmbed  in  any  existing  statute  for  acquiring  a  right  or  barring  a^ 
remedy,  or  for  any  other  purpose,  has  begun  to  run  bef<H«  the  Revised  Statutes  go- 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  the  Revised  Statates, 
the  time  which  has  already  run  shall  be  deemed  a  part  of  the  time  prescribed  a» 
such  limitation  by  the  Revised  Statutes.    [0.  L.  §  2990. 

Cal.  C.  av.  p.  5  9;  Mont  Pol.  C.  8  9. 

2485.  Offenses,  etc.>  not  affected  unless  mitigated.  No  offense 
committed,  and  no  penalty  or  forfeiture  incurred  under  any  statute  hereby 
repealed  and  before  the  repeal  takes  effect,  shall  be  affected  by  the  repeal,  except 
that  when  a  punishment,  penalty,  or  forfeiture  is  mitigated  by  the  proviaona 
herein  contained,  such  provisions  shall  be  applied  to  a  judgment  to  be  pronounced 
after  the  repeal.    [C.  L.  §  4370*. 

Iowa,  McClain's  An.  C.  (1883)  g  55;  Cal,  Pen.  C.  offense  conmiittcd  prior  to  the  passage  of  said  code- 

8  6*.  may  be  prosecuted  as  if  that  act  had  never  beeoi 

Sections4and5of thepenalcodeof  1676provided,  passed,  notwithstanding  the  repeal  fay  the  peiMl 

in  effect,  that  former  statutes  concerning  crimes  code,  of  the  statute  creating  such  offense.  People 

remain  in  force  so  far  as  they  relate  to  ofienses  v.  Idaho  Bill,  2  U.  326. 
committed  prior  to  the  passage  of  the  code.  An 

2486.  Criminal  prosecutions  not  affected.  Procedure.  No  suit- 
or proBecution  pending  when  this  repeal  takes  effect,  for  an  offense  committed  or 
for  the  recovery  of  a  penalty  or  forfeiture  incurred,  shall  be  affected  by  the 
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repeal,  but  the  proceediuge  may  be  conformed  to  the  provifdons  of  the  Revised 
Statutes  as  far  as  consistent.    [C.  L.  §  4370*. 

Iowa,  HeClftin's  An.  C.  (1888)  I  56. 

2487.  "Heretofore"  and  "hereafter"  defined.  The  terms  " hereto- 
fore" and  "hereafter,"  as  used  in  the  Beviaed  Statutes,  have  relation  to  the  time 
when  the  sfune  takes  effect. 

lom.  XoClain'B  An.  C  (1888)  1 67;  CU.  Fan.  ate*. 


CHAPTER  2. 


CONSTBUCnOK. 

2488.  Common  law  in  force.  The  common  law  of  England,  so  far  as 
it  is  not  repugnant  to,  or  in  conflict  with  the  constitution  and  laws  of  the  United 
States,  or  the  constitution  and  laws  of  this  state,  shall  be  the  rule  of  decision  in 
all  the  courts  of  this  state. 


OtI.  Pol.  C.  i  4468;  Nevwlk  (18%)  }  30S1;  Mont. 
PoL  C.  i  519S. 

OBNKBAUjY.  Section  17  of  the  organic  act  of 
Utah  territoiy  extends  the  common  law  over  the 
tenitorr  of  Utah.    People  v.  Qreen,  1  U.  11. 

Althongh  the  common  law  has  not  been  adopted 
in  this  territoiy  by  any  statate,  it  should  be 
ngarded  as  prevailing  here,  so  &t  as  it  is  not 
incompatible  with  our  situation  and  government. 
*nioma8  T.  U.  P.  Ey.  Co.,  1  U.  232. 

The  people  of  Utah  have  taciUy  agteed  upon 
matims  snd  printdples  of  the  common  law,  suited 
to  tlieir  eondition  imd  oonristent  with  the  eoDBtitn- 
tiim  and  laws.  Fint  Nat  Bank    Kinner,  lU.  100. 

The  common  law  writ  of  elegit  !s  not  in  force  in 
Utah.  A  judgment  recovered  oy  the  sovereign  for 
mpeoal^  in  ainiminal  proceeding  creates  no  lien  on 
the  jndxment  debtor's  land.  Thompson  t.  ATcry, 
UU.SI4;  3BP.8S9. 

AOOOUNT  8TATKD.  If  no  ol^ection  is  made 
within  a  rcMonable  time  to  an  accoont  stated,  assent 
thereto  may  be  preeamed.  Qodbev.  Yoang,  lU.  55^ 

An  action  upon  an  account  stated  is  not  foonded 
upon  the  original  items  of  the  account,  but  upon 
the  balance  ascertained  by  the  mutual  ooosent  of  the 
parties,  and  is  itself  inthenatuieof  anew  promise. 
B^ns  v.  Woodhull,  1  U.  317. 

Where  the  parties  ezpready  or  impliedly  agree 
upon  a  certain  sum  as  the  balonee  due,  it  becomes 
an  aoconnt  stated.  Benites  v.  Hampton,  3  U.  368; 
3  P.  206.  See  Hampton  v.  Benites,  123  U.  8.  619. 
Where  an  account  is  presented  for  payment  to  tiie 
debtor,  who,  within  a  reasonable  time,  makes  no 
objection  thereto,  the  presumption  is  that  he  was 
satisfied  with  the  account,  and  the  same  becomes  an 
account  stated.  Id. 

Where  an  aeconnt  has  been  stated  and  paid  in 
full,  it  cannot  be  avoided  for  mistakes  in  its  items 
except  by  action  to  surcharge  and  falsify  the 
account.    Boach  v.  Gitmer,  3  U.  389;  4  P.  221. 

AOCRienON.  The  patentee  of  a  fractional  sub- 
division of  public  land  bordering  on  a  navigable 
lake  which  has  been  meandered  in  the  government 
surveys,  takes  title  to  all  lands  below  tho  meander 
line  formed  by  accretions.  Knndsen  v.  Omanson, 
10  V.  124;  37  P.  250;  following  Poynter  V.  Chip- 
man,  8  U.  442;  32  P.  690. 

An  inland  lake  thirty  miles  long  and  twelve 
miles  wide  is  not  navigable  within  meaning  of 
the  common  law.  According  to  the  common  law 
only  those  waten  arc  naTigablo  in  which  the  tide 
eblM  and  flows.  Poynter  v.  Chipman,  8  U.  442;  32 
P.  690. 

A  grantee  under  a  nitent  becomes  the  riparian 
owner  upon  a  navigable  lake,  and  acquires  a  vested 
light  to  all  the  land  which  may  be  added  to  the 
m  patented  by  accretion  or  reliction,  with  which 


right  the  government  could  not  interfere;  and  the 
land  department  in  withdrawing  such  lands  from 
settlement  and  sale  acted  without  Jurisdiction. 
Knudaen  v.  Omanson,  10  V.  194;  37  P.  2S0. 

AL.TBBATION  OP  INSTBUMKNTS.  The 
interlineation  of  the  words  "all  terms  and  condi- 
tions ineladed  in  above  approved,  read,  and  agreed 
to,"  into  a  signed  written  oontnct,  is  a  material 
alteration  of  the  same.  Am.  Pub.  Co.  v.  fliOier, 
10  U.  147;  37  P.  250. 

Where,  after  the  words  "interest  payable"  the 
word  "semiannually"  was  inserted  in  a  note; 
keU,  tbsA  the  initnunent  would  not  therein  be 
annulled,  where  the  alteratloi  was  innocently 
made  for  the  purpose  of  making  the  instrument 
conform  to  the  agreement  of  the  parties,  and  It 
appears  that  no  one  was  injured  by  such  alteiation. 
HcClute  T.  Uttle,  —  IT.  — ;  «  P.  296. 

ASSIONMBNT.  Wliere  an  asdgnment  is  made 
to  B.  in  behalf  of  himself  and  others  and  is  after- 
ward delivered  to  one  of  the  other  parties  under 
drcumstanoca  showing  that  B.  must  have  knownand 
eonwnted  thereto,  such  deliverr  is  good  m  to  B. 
Wilson  V.  Kiesel,  9  U.  3B7;  35  P.  488. 

C.  and  8.  held  a  contract  for  grading  a  rulroad 
and  snb-contracted  a  portion  thereof  to  A.;  A.  sub- 
contracted a  part  of  his  sabMwntisct  to  M.  at  the 
nme  price  he  was  to  receive  for  the  same  and  gave 
M.  an  order  on  C.  and  S.,  directing  them  to  pay  M. 
for  grading  between  certain  points  less  a  certain 
book  account,  the  amount  of  which  was  not  then 
ascertained,  hut  not  stating  the  amount  to  be  paid. 
C.  was  present  and  said  tlut  it  would  be  all  right; 
held,  that  the  order  was  sufficiently  definite  and 
vras  an  assignment  of  a  particular  indebtedness. 
McBride  v.  Collins,  4  U.  181;  7  P.  647. 

BAILMENT.  Innkeepers  are  responsible  for 
gross  negligence  only  in  tne  care  of  baggage  left  by 
a  boarder  ordered  to  leave  for  not  paying  bis  board. 
lAWrence  v.  Howard,  1  U.  142,  Under  such  cir- 
cumstances boanler  contributes  to  loss.  Id. 

A  bailee  of  personal  property  cannot  convey  the 

Sropcrty  or  subject  it  to  execation  for  his  own 
ehts  until  the  condition  on  which  the  contract  ta 
sell  was  made  has  been  performed.  Harkness  T. 
Bnssell,  118  U.  8.  863.  Affirming  Bnssell  t.  Hark- 
ness,  4  U.  197;  7  P.  865. 

BANKS  AND  BANKINQ.  Sec  annotations 
under  "Banking  Coiporatlons  and  Banks,"  19 
374-301. 

For  case  in  which  a  bank  was  held  liable  for 
delay  and  neglect  in  collecting  a  draft,  see  Mound 
City  P.  &  C.  Co.  V.  Com.  N»t.  Bank  of  Ogden,  4  U. 
35a;  9  P,  709. 

The  delivery  of  a  check  by  the  pbiintiff  to  an 
agent  whose  cnUBCter  was  not  known  to  be  bad,  was 
not  such  oareletsnesB  on  the  part  of  tlie  plaintiff  as 
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to  exempt  the  bank  from  its  lisUUty  to  him  for  the 
amount  paid  out  upon  a  forged  indorsement 
the  agent  of  the  payee's  name.   Brlxen  v.  Deseret 
Nat.  Bank,  5  U.  504;  18  P.  43. 

Though  the  drawer  of  a  check,  upon  discoTeiing 
that  it  has  been  cashed  on  a  foi^d  indorsement  of 
tbe  payee's  signature,  is  guilty  of  negligence  in  not 
immediately  tendering  bock  tbe  check,  the  bank  is 
not  thereby  exempt  from  itu  liability  to  the  drawer 
for  Uie  sum  thus  paid  out,  unless  it  can  show  some' 
actual  damage  caused  thereby.  Id. 

Where  plaintiff,  without  negligence,  delivered  a 
check  payable  to  a  third  par^,  to  an  agent  who 
had  negotiated  the  loan  for  which  the  check  was 
given,  he  is  not  bound,  when  the  check  comes  back 
nom  tbe  bank  in  the  ordinary  course  of  business, 
to  investagate  tbe  genuinencas  of  tbe  indorsement, 
not  being  familiar  with  the  payee's  signature.  Id. 

A  board  of  education  contracted  with  C.  for  a 
schoolbouse.  Payments  were  made  C.  to  H. 
under  a  sub-contract.  Finally,  H.  assigned  his  con- 
tract to  the  bank.  The  bank  claimed  the  last 
deport  made  by  H.,  and  refused  to  pay  cheeks 
drawn  against  it  by  H.;  held,  that  no  relief  could 
be  had  against  the  hank  by  holders  of  such  checks. 
Myere  v.  Adanw,  9  U.  8;  83  P.  222. 

The  drawer  of  a  check  who  forbade  its  payment 
because  indorsed  by  the  teller,  who  had  authority 
to  sign  the  caahier's  name,  instead  of  the  cashier  to 
vhoee  orderit  was  dran'n,  cannot  recover  damages 
in  consequence  ofthe  check  being  protested.  Hadra 
v.  Utah  Nat.  Bank,  9  U.  412;  35  P.  508. 

A  bank  may  hold  security  for  a  reasonable  time, 
but  not  for  the  use  and  benefit  of  the  debtor,  and  if 
it  appear  that  the  bank  is  so  doing,  the  property 
should  be  placed  in  the  hands  of  a  receiver  for  the 
payment  of  the  debtor's  debts.  Henderson  v. 
Adams,  —  U.  — ;  48  P.  398. 

Security  given  to  a  bank  to  secure  an  indebted- 
nees  after  a  Judgment  had  been  obtained  against  a 
debtor  by  anther,  is  not  tteudulcnt  though  the  col- 
leotlon  of  tbe  judgment  imght  thus  be  delayed.  Id. 

Where  the  manager  of  a  bank  anbstitnted  the  note 
of  a  corporation,  of  which  be  was  president,  secured 
by  collateral,  for  a  prior  note  of  such  corporation, 
guaranteed  by  himself  and  another,  without  the 
consent  of  the  directors,  and  in  the  exerdse  of  his 
usual  authority;  h^,  that  the  beard  would  be 
estopped  from  denying  the  authori^  of  the  man- 
ager. Armstrong  v.  (>che  Vall^  Land  &  Ckmal 
Co.,  14  U.  450;  48  P.  690. 

BONDB.  The  sureties  on  a  distiller's  bond  can- 
not complain  that  they  had  no  notice  of  the 
increased  capacity  of  the  distillery;  notice  to  the 
principal  is  sufficient.   U.  S.  v.  Woodman,  1  U.  965. 

The  conditions  in  a  bond  are  to  be  construed  in 
fevor  of  the  obligors,  and  the  liability  of  sureties 
will  not  be  extended  beyond  the  strict  letter  of 
tiieir  contract.  Victor  Sewing  H.  Co.  v.  Crockwell, 
eU.657.  See  same  case,  3  U.  152;  IP.  470:  and  112 
V.  S.  676,  688.  A  surety  on  a  bond  for  the  fhitb- 
ta\  performance  of  a  contract  requiring  an  agent  to 
turn  over  to  his  principal  all  the  notes  received  for 
the  sale  of  the  property  of  his  principal,  and  indorae 
the  same,  is  lioldcn  for  the  payment  of  such  notes, 
^ctor  Sewing  M.  Co.  v.  Crockwell,  3  U.  152,  1  P. 
470,  overrnling  Victor  Sewing  M.  Co.  v.  Crockwell, 
2  U.  557.  Affirmed,  112  U.  S.  676,  and  112  U.  S. 
668.  Under  a  certain  bond  set  forth  in  decision; 
held,  that  the  condition  extended  to  the  payments 
of  all  not^  made  or  indorsed  by  the  principal  and 
transferred  to  the  obligor;  Md  aUo,  that  so  &r  as 
tbe  surety  was  concerned,  his  vi-aivor  of  notice 
applied  to  a  default  by  his  principal.  Id. 

Wherea  bond  is  given  foraccrtainsumtodcfend- 
ant,  to  be  void  if  an  obligor  should  convey  certain 
land  to  the  obligee,  otherwise  to  remain  in  force, 
and  Uie  value  of  the  land  is  less  than  the  sum 
named  in  the  bond,  such  sum  is  not  liquidated 
damages  but  a  penalty.  Mcintosh  V.  Johnson,  8  U. 
359;  31  P.  450. 

Where  a  bond  for  a  deed  provided  that  it  should 


be  void  if  the  vendor  c<mveyed  according  to  oon- 
tract,  and  the  contract  pnmded  for  a  forfeitare 

for  nonpayment  of  any  instalment  of  purchase 
price  at  the  time  stipulated,  and  the  vendor  wiuved 
a  forfeiture  and  permitted  a  payment  after  tlw 
time;  hdd,  that  the  surety  was  released.  Oougfaiaii 
V.  Bigelow,  9  IT.  260;  84  P.  51.  Affirmed.  164  U.  S. 
301. 

Where  sureties  and  the  agent  of  the  principal 
agreed  that  the  latter  should  sign  a  bond  before 
delivery,  but  the  same  was  delivered  before  such 
signature,  such  agreement  cannot  be  set  up  against 
the  obligee  as  a  defense,  where  the  latter  had  no 
knowledge  of  said  agreement.  Butteifield  t. 
Mountain  Ice  and  Cold  Storage  Co.,  11  C.  194;  30 
P.  824. 

OONTItAOTB,  ETC.  See  "Fraud,"  "Real 
Estate,"  and  "Specific  Performance,"  hereunder; 
the  title  "  Minos  and  Mining,"  H  1495-153a 

When  a  contract  is  made  with  individnals  in 
behalf  of  a  small  community  by  a  committee  pui^ 

Krting  to  act  for  them,  and  when  sach  action  has 
en  ratified  by  Uie  community  in  a  public  meeting, 
the  contract  becomes  binding  on  such  community. 
Lehi  Irrigation  Co.  v.  Moyle.  4  U.  3:^7;  9  P.  867. 

Where  a  principal  and  sureties  execute  a  bond 
for  the  faithful  performance  by  the  principal  of  a 
writtra  contract  with  the  obligee  of  the  bond,  in 
asoit  for  breach  of  the  oonditi<»is  of  the  bond,  the 
bmd  and  contract  must  be  constroed  txigether,  and 
both  constituto  but  one  agreement  between  the 
parties.  Victor  Sewing  M.  Co.  v.  Crockwell,  3  U. 
152;  1  P.  470.    Affirmed,  112  U.  8.  6T6,  688. 

Where  a  bond  is  given  for  the  performance  of  a 
contemporaneous  contract  nude  a  part  of  such 
bond,  the  stipulations  of  the  contract  will  ccmtrol 
repugnant  provisions  in  the  bond.  Coughran  t. 
Bigelow,  9  U.  260;  34  P.  51.  Affirmed,  164  U.  S.  301. 

A  verbal  agi«cment  is  of  as  high  a  legal  decree  as 
one  in  writing,  and  either  one  may  be  varied  or 
abrogated  1^  subsequent  agreement,  parol  or  writ- 
ten. West  v.  Norwich  Ins.  Co.,  10  U.  442;  37  P.  685. 

Local  customs  cannot  change  tbe  law  of  n^i- 
gence,  but  when  reasonable,  unintormpted,  and 
uniform,  and  not  contrary  to  puttlic  policy,  they 
may  affect  the  interpretation  of  contracts  made  in 
their  loeali^.  Jenkins  v.  Hooper  Irr.  Co.,  13  U. 
126;  44  P.  829. 

Where  purchase  money  is  tbe  consideration  of  one 
instrument,  it  will  coutinue  to  be  the  consideration 
of  another  instrument  executed  in  substitution  of 
the  former  one,  uuless  superior  equities  intervene. 
Featherstone  v.  Emerson,  14  U.  12;  45  P.  713. 

An  allegation  that  plaintiff  and  defendant,  being 
tenants  in  common  of  a  certain  canal,  agreed  in 
writing  to  keep  the  same  in  repair,  that  each  should 
pay  ite  share  of  the  expense,  is  supported  by  proof 
of  the  writing  of  a  letter  from  plaintiff  to  defend- 
ant, suggesting  tbe  arrangement  and  an  answer 
thereto  containing  language  which,  to  the  court 
and  jury,  showed  an  assent  thereto,  although  con- 
taining additional  suggestions  as  to  the  work. 
Sodete  Des  Mines  v.  Old  Jordan  M .  A  M.  Co.,  9  U. 
483.    Affirmed,  164  U.  S.  261. 

Where  the  constituent  members  of  a  lumber 
dealers'  association  gave  their  individual  notes  for 
lumber  bought,  two  members  of  Huch  association 
who,  on  account  of  having  received  lees  nutterial 
than  was  proportionate,  had  been  paid  certain  rash 
balances  by  the  association,  were  held  not  liable  to 
the  assignee  of  tiie  unpaid  notes  of  a  fourth  mem- 
ber of  the  ansociation,  although  the  latter  had 
received  loss  than  his  proportion  of  sach  material. 
Mader  v.  Taylor  R.  A.  Co.,  —  U.  — ;  49  P.  25.V 

"Original  cost"  in  contract  was  intended  to 
moan  actual  cost,  where  E.  agreed  to  deliver  to  C. 
mining  stock  to  the  value  of  five  thousand  dollars 
at  its  original  cost,  and  not  to  Include  advancea  or 
loans  made  to  the  corporation  hiy  E.,  which  have 
been  repaid.  Eagan  v.  Clasbey,  5  U.  154;  13  P. 
430.  Affirmed,  137  V.  S.  654. 
Guarantors  of  the  performance  by  a  partner- 
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ship  of  s  contract  for  tho  sale  of  live  stock  are 
leleased  from  liability  by  their  ignorance  of  the 
fitct  that  the  contract  was  negotiated  by  a  common 
member  of  both  the  buying  and  the  Belling  partner- 
ships, nnce  the  risk  of  the  guarantors  is  increased 
hy  tntrnsting  the  performance  of  a  contract  to  one 
whoee  interest  is  equally  with  both  parties.  Jungk 
T.  Eeed,  9  U.  49;  33  P.  236. 

Where,  by  the  terms  of  a  contract,  one  party  is 
bound  to  do  a  certain  thing  and  the  other  can  per- 
form his  part  at  his  own  option,  the  contract  is  not 
mutual  or  binding  on  the  other  party.  Davis  t. 
FUgstaff  Mining  Co.,  2  U.  74. 

A  party  to  a  contract,  upon  the  failure  of  the 
other  party  to  perform  a  condition  precedent  to  his 
ftirther  performance,  may  rescind  and  abandon  the 
contract,  and  recover  the  amount  already  due  for 
work  under  the  contract.  Bennettv.  Shaughneasy, 
6U.  Zrs;  32  P.  156. 

A  suggestion  to  make  repairs  on  a  canal  by  one 
co-tenant  to  another,  and  accepted  by  the  latt«r, 
may  be  terminated  by  either  party  by  notice  to  the 
otlier.  Society  Dee  Mines  v.  Old  Jordan  M.  ft  M. 
Od^91J.483.    Affirmed,  164  U.  8.  261. 

TiK  rale  that  equity  will  not  interfere  to  cancel 
a  conttact  made  through  mistake  of  law,  applies  toa 
mistake  as  to  the  general  law,  not  to  a  case  where 
a  party  is  mistaken  as  to  the  effect  of  existing  cir- 
cumstances.   Toland  V.  Corey,  6  U.  392;  24  P.  190. 

It  is  a  good  defense  to  an  action  for  damages  for 
breach  of  conttact  that  it  was  without  considera- 
^on,  was  obtained  by  fraudulent  representations, 
and  had  been  resdnded  1^  mutual  consent  before 
the  breach  oeenried.  Temca  v.  Dunn,  7  V.  487; 
87P.6ee. 

CONTRIBUTION.  Where  a  tort  feasor  pays  a 
judgment  rendered  against  himself  and  another,  he 
may  have  contribation  from  the  joint  tort  feasor, 
where  the  latter  directs  the  former  aa  his  agent  to 
obtain  poasesflion  by  legal  process  of  certain  prera- 
IKS  upon  a  claim  which  is  invalid,  or  in  a  court 
which  be  believes  to  have,  but  which  in  foct  does 
not  have,  jurisdiction.  Cuhner  v.  Wilson,  13  U. 
189;  44  P.  833. 

OONVBHSION.  In  an  action  for  coavemion  of 
stock,  it  is  no  defense  that  some  other  par^  took 
the  property  in  the  flrst  instance.  Kuhn  v.  McAl- 
liHter,  1  U.  873.    Affirmed,  96  U.  8.  87. 

Shares  of  stock  in  an  ineorpotated  company  are 
nct^ized  as  a  subject  of  conversion,  and  suit  can 
be  maintained  therefor  and  a  recover^'  of  the  value 
had.  Id.  Where  collateral  notes  are  sold  before 
the  prindpal  note  became  due;  held,  to  be  coaver- 
don.  Walh^  v.  Deseret  Nat.  Sank,  14  U.  306;  47 
P.  1*7. 

CUSTOMS.  To  establish  the  validity  of  a  custom 
of  trade  on  which  a  party  relics,  in  an  action  for 
peisoual  io^ory,  the  usage  must  have  extended  such 
a  length  of  time  as  to  become  generally  known,  and 
nnst  be  shown  to  be  reasonable,  uniform,  certain, 
and  not  contrary  to  law,  and  it  is  error  for  a  court 
to  charge  a  jury  that  the  custom  or  usage  must  be 

so  certain  as  the  busineaa  to  which  tho  rule  applies 
will  permit,  there  being  no  comparative  degrees  as 
to  the  certainty  of  a  custom."  Nelson  v.  SouUiem 
Pacific  Co.,  —  U.  — ;  49  P.  644. 

Lonl  cnatotns  cannot  change  the  law  of  negli- 
gence, bat  when  reaaouablc,  uninterrupted,  aud 
nnifonn.  and  not  contrary  to  public  policy,  they 
nu^  affect  the  interpretation  of  contracts  made  in 
their  locality.  Jenkins  v.  Hooper  Irr,  Co.,  13  U. 
126;  44  p.  829. 

DA3U.GB8.  See  "Master  and  Servant,"  "Neg- 
ligence," and  "  Real  Estate,"  hereunder. 

In  an  action  of  replevin  for  property  seized  in 
ttanrito,  the  measure  of  damages  is  the  value  at  the 
plaee  of  detention.    Newton  v.  Brown,  1  U.  2S7. 

The  damages  for  the  deetruction  of  a  house  is  the 
Boat  of  replacing  it  and  its  value  while  that  ia  being 
done.  Marks  v.  CDliner,  6  U.  410;  24  P.  628. 


It  ia  not  error  for  the  court  to  instruct  the  jur 
to  give  iuterest  ae  damages  in  cases  of  destructio 
of  property,  nor  is  it  error  for  the  jury  to  give 
interest  eo  nomine  as  such  damages.  Rhemke  v. 
Clinton,  2  U.  230.  Where  a  vendor  enters  into  an 
ureement  to  ctniTey  real  estate  which  lie  knows  at 
the  time  of  the  agreement  that  he  does  not  own 
and  has  no  right  to  sell  or  convey,  the  measure  of 
damages  for  failure  to  convey  is  tho  difference 
between  the  contract  price  and  the  price  at  the  time 
of  the  purchase,  together  with  payments  already 
made.    Dunshee  v.  Ueoghegan,  7  U.  113;  25  P.  731. 

In  an  action  for  a  personal  injury  causing  death, 
it  ia  error  to  instruct  the  jury  that  the  plaintiff 
might  recover  for  the  mental  pain  and  suffering 
caused  to  the  mother,  who  was  the  lieir,  by  the 
death  of  the  deceased.  Webb  v.  D.  &B.  G.  W.  By. 
Co.,  7  U.  17;  24  P.  616. 

In  an  action  for  killing  a  child,  inatroctions  that 
the  jury  might  take  into  account  "the  comfort 
that  the  parent  might  take  with  the  child  in  rear- 
ing it  and  bringing  it  up  " ;  held,  in  the  absence  of 
any  appearance  of  excesmveness  in  the  verdict,  not 
error.   Hyde  v.  U.  P.  By.  Co.,  7  U.  356;  26  P.  979. 

Instructions  that  the  widow  of  the  deceased  and 
his  daughter  were  entitled  to  recover  for  the  dam- 
ages sustained  by  reason  of  the  death  of  the 
decedent,  and  for  being  deprived  of  the  support, 
care,  oompanioi^iip,  aanstance  and  protecnon  of 
the  deceased,  hut  that  the  jnry  was  to  allow  nothing 
for  the  mental  suffering  of  the  widow  and  child  or 
anything  as  solace  for  their  feelings,  is  correct. 
Weils  V.  D.  A  R.  G.  W.  By.  Co.,  7  U.  482;  27  P.  fflS. 

Jury  may  consider  number  and  ages  of  deceased's 
family.  Pool  v.  Sou.  Pac.  Co.,  7  U.  303;  26  P.  654. 
And  beneflte  from  association,  comfort,  and  pleas- 
ures they  have  lost.  Chilton  T.  IT.  P.  Co.,  8  U. 
47:  29  P.  963. 

In  an  action  for  death  by  negligence,  the  law 
allows  nothing  more  than  pecuniary  loss,  which 
should  not  be  measured  by  the  wealth  or  poverty 
of  the  redpient  or  giver,  bnt  by  his  earnings,  care, 
health,  contributions  made,  or  any  reasonable 
expectation  of  being  made  to  the  widow  and  chil- 
dren, judged  from  all  the  circumstances  of  the  case, 
to  be  just,  aad  measured  by  a  pecuniary  standard. 
^Ilsh  V.  Son.  Fac.  Co..  13  U.  407;  45  P.  47. 

Evidence  of  the  good  reputation  of  the  deceased 
as  a  railroad  man  was  imidmisaihle  as  bearing  on 
the  question  of  contributory  negligence,  but  admis- 
sible upon  the  question  of  aamagea  and  loss  to  his 
heirs.  Welhi  v.  D.  &  B.  U.  W.  By.  Co.,  7  U.  4Ee: 
27  P.  688. 

The  measure  of  damages  for  breach  of  a  contract 
for  the  performance  of  work  is  the  profits  which 
have  been  realized  upon  the  contract,  and  not  both 
the  profits  aud  the  expenses  of  preparing  for  the 
work,    Hawley  v.  Corey,  9  U.  175;  33  P.  695. 

In  a  suit  fur  damans  for  breach  of  a  contract  to 
keep  flooded  certain  ice  ponds  used  for  putting  up 
ice,  the  measure  of  damages  will  be  the  value  of 
the  ice  that  might  have  been  put  up  with  reaaonable 
diligence,  less  the  cost.  Fan  v.  Griffith,  9  U.  416; 
35  P.  506. 

A  charge  examined  and  keld  to  be  erroneous  aad 
mideading  in,  first,  that  It  did  not  announce  the 
proper  rule  to  determine  the  measure  of  damages, 
as  plaintiff  did  not  seek  punitive  damages  or  rely 
upon  express  malice,  and  second,  that  the  charge 
that "  the  law  recognizes  the  press  as  a  potent  &ctor 
in  society  for  good."  might  easily  mislead  the  jury. 
Fenstemiaker  v.  Tribune  Publishing  Co.,  12  U. 
439;  43  P.  112. 

The  proper  measure  of  damages  in  a  case  where 
tho  character  and  location  of  land  and  its  rental 
value  had  been  misrepresented  to  a  purchaser  who 
had  not  inspected  the  land,  is  the  difference 
between  the  value  as  it  wonld  have  been  if  as  rep- 
resented and  its  actual  value.  Hecht  v.  Metzler, 
14  U.  408;  48  P.  37. 

Where  the  broker  sella  stock  of  hia  prindpal 
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withoat  the  dlietitioiu  of  the  btter,  and  is  tiieiehy 
liable  for  oonveraion,  the  messare  of  damages  Is  the 

highest  intermediate  value  of  the  stock  between 
the  time  of  ita  converdion  and  a  reasonable  time 
after  the  owner  has  received  notice  of  it  to  enable 
him  to  replace  the  stock.  Qaligher  t.  Jones,  129 
V.  S.  193;  reversing  3  U.  54.  Where  a  broker  sold 
stock  of  his  principal  of  his  own  motion  and  with- 
out notice  to  the  principal;  keld,  that  he  was  only 
liable  for  any  advance  on  the  stock  that  took  place 
np  to  the  time  when  the  prindpal  received  notice 
of  the  sale,  and  had  reasonable  time  to  replace  it  by 
the  purchase  of  new  stock;  but  where  the  principal 
expreases  no  dissatis&ction  with  such  sale  at  the 
time,  he  is  entitled  to  no  damages.  Id. 

If  a  party  after  obtaining  judgment  for  damages 
remits  part  thereof,  he  cannot  anerwards  bring  an 
action  to  recover  such  gam.  Hodson  v.  U.  P.  By. 
Co.,  14  U.  381;  47  P.  SSO. 

When  a  person  stops  ata  lailTood  station  to  which 
he  came  as  a  passenger,  his  relation  as  such  ceases, 
and  the  company  is  not  liable  for  a  malicious 
assault  upon  him  committed  on  the  company's 
grooods  outside  of  its  station  by  its  agents;  hot 
where,  on  the  occasion  of  a  second  assault  a  short 
time  afterwards,  by  employees  of  the  company, 
daring  which  the  station  agent  was  present  and 
failed  to  exercise  his  authority  for  the  protection 
of  the  person  assaulted,  the  company  will  be  liable. 
Kntntz  V.  R.  G.  W.  By.  Co.,  12  U.  104;  41  P.  717. 

Whore  defendant  removed,  without  notice  to 

glaintlff,  the  body  of  plaintiff's  child  {torn  a  ceme- 
!ry  lot  which  defendant  sold  and  deeded  to 

Elalntiff,  but  which  defendant  hod  previoosly  sold 
ut  liod  not  deeded  to  a  third  person;  held,  that 

Sunitive  damages  were  properly  allowed.  Thirk- 
eld  T.  Uoantain  View  Cemetery  Asa'n,  IS  U.  78; 
41  P.  S64. 

Where  the  damages  cannot  be  estimated  &omthe 
evidence,  only  nominal  damages  can  bo  given. 
Bohwcr  V.  Chadwick,-7  U.  386;  26  P.  1116. 

Where  an  action  for  condemnation  is  brought 
against  a  trustee,  and  afterwards  the  grantors  in 
the  deed  of  trust,  the  real  owners  of  the  land,  vol- 
nntarilf  appear;  he/^i,  that  damages  shall  be  deemed 
to  have  accrued  at  the  time  of  entering  appeamace 
and  not  at  the  dato  of  the  summons.  O.  8.  L.  ft 
IT.  N.  By.  Co.  v.  Hfitchcll,  7  tJ.  605;  27  P.  693. 

BASSBIBNTS.  The  granting  of  a  right  to 
qimrry  rock  with  a  right  of  way,  is  not  a  grant  of 
possession,  except  for  the  solo  purpose  of  enjoying 
the  license  and_  easement,  and  the  grantee  cannot 
authorize  a  nilroad  to  be  constructed  over  the 
land,  even  though  the  mi^or  part  of  its  business  is 
to  transport  rock  quarried  unaerthe  license.  Snell 
T.  Wasatch  ft  J.  V.  By.  Co.,  3  U.  193;  2  P.  193. 

One  who  uses  the  itnd  of  another  merely  as  a 
means  of  exit  to  a  road  cannot  claim  title  thereto 
under  the  statute  of  limitations,  which  provides  a 
term  of  sevenyears  for  perfecting  a  title  by  adverse 
possession.  Harkncss  v.  Woodmansee,  7  U.  227; 
S6  P.  291. 

Where  a  person  opens  a  way  for  the  use  of  his 
own  premiBcs,  and  another  person  uses  it  without 
danuge,  the  presumption  la  that  the  latter  use  was 
permiflsive.  Id. 

Under  the  circumstances  of  this  case  an  casement 
in  land  could  only  be  acquired  by  the  consent  or 
acquiescence  of  the  owner.  MeOregor  v.  Silver 
King  Mining  Co.,  14  U.  47;  45  P.  1091. 

BKJUITY.  See  "  Estoppel."  "  Fraud,"  "Specific 
Performance,"  etc.,  hereunder. 

Equity  follows  the  law.  Ogden  Paint  ft  Oil  Co. 
V.  Child,  10  U.  475;  .37  P.  734. 

Conscience,  reasonable  belief,  diligence,  and  good 
faith,  and  not  neglect  and  laches,  call  forth  the 
powots  of  a  conrt  of  canity.  Bailey  v.  Stevena,  11 
IT.  175;  39  P.  ass. 

One  who  invokes  the  equiW  jurisdiction  of  the 
court,  cannot  urge  on  appeal  Uiat  his  complaint 


ahonld  have  been  dismissed  because  of  adeqmrof 
remedy  at  law.  Perego  v.  Dodge,  163  U.  S.  160. 
Affirming  9  U.  3;  33  P.  221. 

When  mistake  or  fnud  has  intervened  to  change 
legal  rights  of  parties,  equity  will  afibrd  relief  when 
it  can  be  done  without  interfering  with  any  new 
rights  or  doing  inJuBtioe.  Johnson  t.  Tootle.  14  U. 
482;  47  P.  1033. 

Mere  lapse  of  time  when  the  parties  remain  in 
the  same  relative  position,  and  the  delay  bia 
worked  no  serious  wrong  to  the  adverse  parly,  so 
that  justice  can  still  be  done,  although  an  important 
ingredient  in  the  law  of  laches,  will  not  operate  ai 
a  bar  in  equity.  Hamilton  v.  Dooly,  —  U.  — : 
P.  789. 

A  suit  against  an  executor  to  establish  a  tnut 
was  barred  by  laches  where  plaintiff  delayed  mak- 
ing the  demand  for  more  than  eleven  years,  and 
until  the  testator's  mind  had  become  imoaiicd, 
though  he  had  known  for  ei^ht  years  tliat  tne  tes- 
tator had  rcpndiated  the  claim.  Whitney  v.  Fox, 
166  U.  S.  637.   Affirming  H 17.  380;  32  P.  4S: 

BSTOPPEL.  See  citations  under  "Estoppel,' 
notes  to  23479. 

The  grantee  of  owner  conveyed  north  half  of 
certein  premises  and  alleyway  to  defendants,  and 
owner  conveyed  south  half  and  alleyway  to  plain- 
tiff. The  parties  entered  into  possession  an4 
such  boundaries  were  acquiesced  in  by  adjoining 
proprietors  for  fifteen  years;  Aefrf,  that' plaintif 
was  not  estopped  tnm  showing  true  bonnwrias  m 
against  defendant.  Swituable  v.  Woinldine,  5  C. 
315;  5  P.  144. 

Where  an  insured  requested  the  agent  of  a  com- 
pany to  indorse  on  the  policy  pcrmisnon  for 
additional  insurance,  which  he  failed  to  do,  the 
company  is  estopped  to  set  up  a  provision  againd 
additional  insurance,  Uiough  the  provision  required 
such  permission  to  be  indorsed  on  the  policy,  and 
contained  a  clause  restricting  tiie  agent's  power  to 
waive  any  of  the  provisions  of  tiie  policy.  West  v. 
Norwich  Ins.  Co.,  10  U.  442;  37  P.  6te. 

Where  an  agent  has  knowledge,  at  the  time  a 
policy  is  issued,  that  the  property  is  mortgaged, 
and  that  it  is  also  on  leased  ground,  the  company 
cannot  set  up  as  a  defense  provisions  avmding  As 
policy  fbr  such  reasons.  Id, 

It  seems  that  the  conduct  of  one  member  of  a 
firm  not  a  party  to  the  suit  about  a  matter  not 
within  the  general  scope  of  the  firm  business,  suffi- 
cient to  create  an  estoppel  against  him,  operates  to 
bind  another  member  of  the  firm  sought  to  be 
charged,  who  had  no  knowledge  of  the  acts  creat- 
ing an  estoppel.  Young  v.  Schroeder,  10  V.  155; 
37  P.  252;  same  <'asc.  161  U.  S.  334. 

A  trustee  is  not  estopped  by  his  covenant  of  seisia 
and  warranty  in  a  trust  deed  from  testifying  in  an 
action  by  the  cestui  que  trust  to  establish  the  tnut 
as  against  the  grantee,  that  he  notified  the  giantea 
of  tue  Interest  of  the  cestui  quo  trust  prior  to  the 
execution  of  the  trust  deed.  Bogers  v.  Donnellaa, 
11  U.  108;  39  P.  494. 

Where  one  of  two  innocent  persons  is  to  snfler  by 
the  acts  of  a  third  person,  he  who  has  enabled  the 
third  person  to  occasion  the  loss  most  auffier  by  it 
Buttcrfield  v.  Mountain  Ice  and  Cold  Stoiage  Co., 
11  IT.  194:  39  P.  834. 

To  constitute  equitable  estoppel,  the  facta  must 
be  such  as  to  make  a  cause  of  action  for  deceit  in 
favor  of  the  party  pleading  the  estoppel.  B.  T. 
Trust  Co.  v.  Wagcner.  12  IT.  1 ;  40  P.  764.  See  nme 
case  on  rehearing,  13  U.  236;  44  P.  1030.  To  «»• 
stltute  equitable  ostoppel,  it  u  neceasary  that  then 
should  have  been,  first,  a  false  representation  of  a 
material  fkct:  second,  such  representation  must  have 
been  knowingly  made;  third,  the  part?  pleading 
the  estoppel  must  have  been  ignorant  m  the  fiicb; 
fuurUi,  tne  representation  must  have  been  made 
with  the  intention  that  it  ahould  have  been  adei 
upcm;  fifth,  the  other  party  most  have  been  milled 
to  his  itUury.  Id. 
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FAIjSB  IMPBIBONMBNT.  A  wairaot  of  arrest, 
being  Tegol&r  Dpon  its  &ce  and  the  court  having 
jnrisdiction  to  issue  it,  the  officer  is  not  liable  in  an 
action  for  £alse_  impriaonmont  without  proof  of 
eipresB  malice;  if  he  acts  in  good  &ith,  he  is  only 
liable  for  compensatory  damages  in  any  event,  for 
iqiuries  against  law.   Clinton  v.  Nelson,  2  U.  284. 

Where  a  writ  of  restitution  which  was  void 
beeanse  the  conit  acted  without  jariadietion,  was 
ndsted,  and  the  person  resisting  was  there^ter 
arrested  upon  a  sworn  complaint  of  the  constable 
upon  a  wanant  issued  by  a  magistrate  having 
jnrisdiction  of  the  offense;  Md,  that  neither  the 
eonstable  nor  the  Justice  were  liable  for  &lae 
impriaonment.  Uarks  v.  Sullivan,  9  U.  12;  33  P. 
834.  Justice  did  not  render  himself  liable  for  &lse 
imprisonment  in  issning  warrant  if  evidence  had  a 
tendency  to  produce  in  his  mind  a  belief  of  the 
pnAaUe  guilt  of  accused,  and  it  did  produce  that 
Mlief,  thongh  fhrther  o\'idenco  would  have  been 
more  satis&ctory ;  he  is  acting  as  a  Judicial  officer. 
Id.  A  constable  executing  a  warrant,  legal  on  its 
lace,  is  not  liable  to  the  person  arrested  for  false 
iniprisonment.  Id. 

The  gist  of  false  imprisonment  is  the  illegal  and 
fordble  invasion  of  an  individual  right  to  liberty. 
Johnson  v.  Tootle,  U  U.  482;  47  P.  1033. 

PIXTDBB8.  Under  secUoa  2009,  C.  L.  1888, 
ftXftmptinf;  from  taxation  mininj;  claims  and  prod- 
sets  of  mines;  held,  that  an  engine  and  boiler  Duilt 
into  a  brick  foundation,  and  firmly  affixed  by  bolts 
leaded  down  and  used  in  nndeiground  workings  of 
a  mine,  are  part  of  a  mining  claim.  Mammotii 
Mining  Co.  v.  Juab  County,  10  U.  232;  37  P.  348. 

A  sub-tenant  has  no  authority  to  bind  a  tenant  by 
uy  agreement  to  paas  title  to  the  fixtures  to  the 
lenor,  Qie  tenant  not  araenting  to  sach  agreement. 
Fedledi  V.  Phelan.  13  U.  333;  44  P.  838. 

A  partition  not  fitstened  to  the  plasteiing,  placed 
for  convenience  of  business  and  used  as  a  Bcareen,  is 
aiOect  to  removal.  Id. 

FRAUD.  Where  defendants  procured  to  be  in- 
serted in  a  deed  a  wrong  description  by  retaining 
a  deed  proffered  by  plaintiffs,  and  proffering  a 
deed  prepared  by  themselves,  and  by  representing 
that  the  descriptions  in  the  two  deeds  were  the 
■me;  held,  that  it  was  plaintiA'  fault  if  they 
were  imposed  upon,  and  that  tbcre  was  no  fraud 
where  the  complaint  alleged  no  fldodary  relation 
Bor  any  mutual  mistake.  Buahton  v.  Uidlett,  8  V. 
377;  30  P.  1014. 

One  whose  mind  has  become  enfeebled,  and  who 
has  been  induced  to  exchange  land  for  stock  in  an 
insolvent  corporation,  by  blee  representations  by 
Che  owner  of  the  stock,  who  was  the  general  man- 
ager of  the  corporation,  is  entitled  to  a  rescission  of 
the  contract    De  Frees  v.  Oarr,  8  U.  488;  33  P.  217. 

An  assignment  of  property  will  be  set  ande 
where,  at  the  time  it  was  executed,  the  assignor 
wu  in  a  dying  condition,  bereft  of  sight  and  sp^ch, 
■ad  where  the  consideration  therefor  was  less  than 
one-twelfth  of  the  value  of  the  property  andgned. 
Turner  v.  Utah  Title  Im.  and  Trust  Co.,  10  U.  61; 
87  P.  91. 

Ftaod  cannot  be  presnmed  from  mere  aasmdoas 
eircnmstances;  but  must  be  proved.  Enngn  t. 
Fiaher,  —  U.  — ;  47  P.  950. 

An  estimate  of  the  value  of  property,  or  an  ex- 
pression of  opinion,  even  if  fklse,  does  not  ordinarily 
CMttitate  aotlonable  fraud;  huta  wilfUl  misrepre- 
Kntation  by  a  render  affirming  that  rental  from 

K petty  was  greater  than  it  wa!<,  is  actionable 
_  id  when  relied  upon  by  vendee;  so  isa  wilful  and 
iitjiirious  misrepresentation  as  to  the  character 
and  location  of  land,  when  relied  upon  by  the  pui^ 
chaser  without  inspection  of  the  premises.  Heeht 
T.  Metsler,  14  U.  408;  48  P.  37. 

Equity  will  gnnt  relief  for  the  transfer  of  a  valu- 
•We  property  tlutt  has  been  fraudulently  extorted 
grossly  inadeQoato  eonrideration  from  a  per- 
NB  while  In  such  a  state  of  Intoxioation  as  to  render 


him  Incapable  of  transacting  business.  Where  the 
plaintiff,  without  any  tault  of  his  own,  is  unable  to 
repay  the  consideration  of  a  fraudulent  transfer, 
equity  will  not  require  bim  to  do  so  as  a  condition 
precedentto  granting  him  relief,  but  will  make  due 
provision  in  the  decree  fbr  its  payment.  Thaekiah 
V.  Haas,  119  U.  8.  499. 

FBAUDUIiENT  CONVEYANCES.  A  trana- 
fer  of  corporate  property  was  dated  the  28th  day 
of  February,  1887,  but  no  delivery  took  place  prior 
to  the  3d  day  of  Uareh,  1887,  and  the  act  dissolving 
the  corporation  passed  both  houses  of  congress  prior 
to  the  28th  day  of  February,  and  went  into  effect 
on  the  3d  day  of  March,  1887;  hetd,  that  the  transfer 
under  section  1017,  C.  L.  1876,  was  in  fraud  of 
the  rights  of  the  government  and  void  as  to  the 
receiver.  United  Btatea  v.  The  Chnreh,  6  U.  638; 
18  P.  35. 

Where  a  debtor  in  good  fiftith  mortgages  his 
property  in  an  amount  not  excessive,  to  secure  an 
accommodation  indorser,  upon  his  note,  he  is  not 
guilty  of  fraudulent  disposition  of  his  property. 
Godbe-Pitts  Drug  Co.  v.  Allen,  8  U.  117;  29  P.  H81. 

A  deed  to  children  for  a  nominal  consideration, 
where  the  debtor  is  rendered  insolvent  thereby,  is 
void;  and  is  constructively  fraudulent  as  to  cred- 
itors without  proof  of  actual  tend,  though  the 

Sntee  had  no  knowledge  of  the  firand.  Ogden 
te  Bank  t.  Barker,  12  U.  13;  40  P.  76&. 
The  recital  In  a  debtor's  deed  to  his  children  that 
it  was  made  for  a  nominal  conaldezaUon,  la  eonolu- 
sive  against  him  in  an  action  by  loeiitors  to  set 
aside  the  deed  for  fraud.  Id. 

Where  a  debtor  transferred  real  estate  to  a  tma- 
tee  for  tbe  puipoae  of  forming  a  corporation,  the 
stock  of  which  was  to  be  assigned  to  a  bank  to 
secure  debtor's  obligations  to  said  t»nk,  there  being 
a  previously  existing  J  udgment  against  such  debtor, 
tbe  eecnri^  thus  given  is  not  fraudulent,  even 
though  the  collection  of  the  Judgment  is  thereby 
delayed,  as  the  corporate  stock  can  be  reached  on 
execution  as  readily  as  the  land  transferred  might 
have  been.  Henderson  v.  Adams,  —  U.  — ;  48  P. 
38a 

OnABANTT.  See  "Suretyship and Ouaran^," 

21568. 

The  treasurer  of  a  corporation  wrote  a  letter 
accepting  for  the  corporation  plaintiff's  offer  to 
sell  certain  property  at  a  specified  price,  in  which 
letter  he  said,  I  will  guarantee  you  the  money 
between  thir^  and  forty  days,"  and  signed  the 
letter  with  his  name  as  treasurer;  held,  that  this 
language  was  only  an  assurance  that  the  company 
would  pay,  and  not  a  personal  gnaran^.  Ritcr  v. 
Sun  Foundry  A  Machine  Co.,  10  U.  140;  37  P.  3BT. 

INSURANCE.  Where  an  Insnnince  policy  pro- 
vided that  an  appraisal  of  the  loss  should  he  made 
by  two  disinterested  and  competent  persons,  and 
the  amndsers,  acting  under  the  instructions  of  the 
defenumt's  agent,  assessed  damages  only  to  the 
goods  visible  and  upon  the  tables,  without  allow- 
ing anything  for  missing  pieces  or  sets  broken; 
hefd,  in  an  action  upon  the  policy,  that  the  plain- 
tiff waa  not  concluded  by  the  award.  Hong  Sling 
T.  Norwich  Assurance  Co.,  7  V.  441;  27  P.  170. 

Where  an  insurance  company  repudiates  a  policy 
and  refuses  to  recognize  plaintiff's  claim  on  other 
and  distinct  grounds,  it  thereby  waives  proof  of  loss 
(Daniher  v.  A.  O.  U.  W..  10  U.  110;  37  P.  245,  fol- 
lowed). West  V.  Norwich  Ins.  Co.,  10  U.  442;  37 
P.  685.  A  policy  of  insurance  provided  that  in  case 
of  loss  insurer  should  have  sixty  days  after  proof  of 
loss  within  which  to  pay  claim.  Claim  was  pre- 
sented, and  payment  refu.ted;  suit  was  commenced 
within  sixty  days;  held,  that  plaintiff  was  not 

□uired  to  await  the  expiration  of  the  uxty  days 
>re  bringing  suit.  Walker  Bros.  v.  Continentu 
Insurance  Co..  2  U.  331. 

Where  an  agent  of  a  fixe  tnautance  company,  who 
is  also  agent  for  another  company,  has  issued  a 
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poli<7  for  the  l&tter  com^ny,  the  former  is  codcIu- 
mvely  prefflimed,  oa  the  teauance  of  a  policy  by  him 
on  tiie  same  property  for  it,  to  have  notice  of  the 
additional  insurance.  West  Norwich  Ins.  Co., 
10  U.  442:  37  P.  685. 

A  member  of  the  defendant  association  lost  the 
sight  of  his  right  eye  in  June,  1893,  and  brought 
suit  to  recover  the  whole  amonnt  of  his  polici^  in 
said  awociation,  under  a  by>law  adopted  in  1894, 
providing  that  any  member  receiving  injuries 
cao^iig  the  permanent  loss  of  one  or  both  ej'es 
shall  receive  the  whole  amount  of  hia  policy;  held, 
that  the  by-law  was  not  retroaclave.  Maynard  v. 
Locomotive  Engineers  Ins.  Ass'n,  14  U.  4Sii;  47  P. 
1030. 

LANDLORD  AND  TENANT.  Where  there  Is 
a  bnw^  of  condition  of  a  lease  authorizing  re-entry, 
but  no  notice  to  quit  is  given,  no  demand  for  pos- 
session made,  and  no  act  indicating  forfeiture,  but, 
on  the  contrary,  the  landlord  pays  the  lessee  a 
valuable  consideration  for  the  leue;  Aefd,  not  to  he 
a  forfeiture  of  the  lease.  Ellts  t.  Brisacher,  6  U. 
108;  29  P.  879. 

Where  plaintiff  declined  to  accept  tender  of  rent, 
and  notified  defendant  that  the  lease  had  been  fot^ 
felted,  and  plaintiff  entered  upon  the  premises  and 
nailed  up  the  doors  of  an  unoccupied  building 
thereon,  and  defendant  relied  and  acted  upon  these 
and  other  focts  set  forth  in  the  opinion,  to  his 
prejudice;  Md,  that  the  lease  was  terminated  at 
the  date  of  tender.  Brigham  Young  Trust  Co.  v. 
Wagoner,  13  U.  236;  44  P.  1030^  overmling  same 
casein  12U.1;  40  P.  764. 

Failure  to  remove  a  trade  flxtare  prior  to  the 
expiration  of  the  lease  will  be  excused  by  the  threat- 
ening conduct  of  one  of  the  owners  of  the  property. 
Podlech  V.  Phelan,  13  U.  333;  44  P.  B.'W. 

Under  acts  of  congress;  held,  that  the  Indians  on 
the  Uintah  reservation  had  the  right  to  lease  a  part 
of  the  reservation.  Strawberry  Valley  Cattle  Co. 
V.  Chipman,  13  U.  454  ;  45  P.  348. 

Plaintiff  leased  land  of  defendant  on  which  were 
springs,  the  water  from  which  flowed  on  the  land 
of  W.,  who  had  the  sole  title  to  the  water  by  origi- 
nal appropriation;  held,  under  the  covenant,  that 
the  lessee  should  quietly  keep  the  premises  "with- 
out hindrance  or  molestation  from  the  said  lessor 
or  anybody  claimiug  by,  through,  or  nnder  it," 
that  plaintiff  could  not  recover  for  the  loss  of  the 
use  of  the  wat«.'r  claimed  by  W,  by  original  appro- 
priation. Groome  v.  Ogden  City,  10  U.  54;  37  P.  90. 

MAUCIOnS  PBOSKCUTION.  Where  defend- 
ants, who  appeared  to  have  knowledge  of  the  £iictH 
and  circumstances  involved  between  the  parties, 
submitted  tlieir  cause  to  a  responsible  attorney  who 
advised  the  hringin^  of  suit;  h^d,  that  there  was 
probable  cause.  Wnght  t,  Ascheim,  5  U.  480;  17 
P.  125. 

Where,  in  a  suit  for  malicious  prosecution  of  civil 
action,  all  tlie  undisputed  facts  knoi\-n  to  the 
defendant,  taken  together,  would  justify  in  a 
Htasonablo  person  tlit-  honest  belief  that  the  &ct 
charged  was  proba)>ly  true,  the  question  of  probable 
cause  is  wholly  a  question  of  law  and  a  jury  has 
no  right  under  the  pretense  of  saying  that  the 
defendant  did  not  believe  the  facts,  to  find  against 
him.  Id. 

In  a  suit  for  maliciously  suing  out  a  writ  of 
attachment,  plaintiff  must  show  botli  malice  and 
want  of  probabU-  cau.se,  and  although  malice  may 
be  inferred  from  want  of  probable  cause,  it  docs 
not  prove  such  want;  and  if  probable  cause  is  not 
shown,  it  is  immaterial  whether  or  not  there  was 
malice.  Hamer  v.  First  Nat.  Bank  of  Ogden,  9  U. 
815;  m  P.  &I1. 

Malicious  prosecution  is  the  institution  of  a  suit 
without  probable  cause.  Johnson  v.  Meaghr,  14  U. 
428:  47  P.  861. 

Where  defendants  maliciously  and  without  prob- 
able cause  commenced  a  prosecatlon  against  plain- 


tiff, &lsely  charging  her  with  threatening  to  aseaalt 
one  of  the  defendants  and  other  persona  with 
deadly  weapons,  and  a  warrant  issued,  upon  which 
she  was  arrested,  and  unlawfoUy  and  without 
probable  cause  Imprisoned;  held,  malidous  prose- 
culnon.  Id. 

Judgments  binding  persons  to  keep  the  peace, 
and  in  preliminary  examinations,  are  not  conclu- 
frive;  theysimplyfiimiBhaprimafitcie  presumption 
of  probable  cause.  Id. 

Probable  cause  is  equivalent  to  reasonable  cause, 
and  exists  when  a  person  of  ordinary  caution  ia  led 
to  believe  that  the  party  accused  is  guilty.  Id. 

MA8TEB  AND  8XBVANT.  See  "KeKliKenoe," 

hereunder. 

Nature  aiui  extent  in  ffeneraL  In  deter- 
mining whether  an  employe  liad  violated  the  terms 

of  his  contract  an  instruction  by  the  court  to  the 
jury  as  follows:  "if  yon  find  a  waiver  or  a  con- 
donation of  any  particular  act,  that  act  cannot 
subsequently  be  relied  upon  by  the  employpr  as  a 
reason  to  discharge  the  servant;  such  discharge 
must  then  arise  from  another  act  or  acts  occarnng 
subsequently  to  those  waived  or  condoned,"  is  not 
error  since  the  court  did  not  say  that  an  a,ct  sabse- 
quent  to  one  waived  as  a  justtflcation  for  a  discharge 
might  not  be  considered  in  the  light  of  such  former 
acts  and  conduct.  Hauerbach  v.  Calder,  —  U.  — ; 
49  P.  649. 

It  is  incumbent  on  an  employee  to  know  whatever 
is  embraced  in  his  special  line  of  emplojrment,  but 
he  ie  not  required  to  know  those  thmgs  which 
belong  to  a  different  branch  of  service.  Boweia  v. 
U.  P.l^.  Co.,  4  U.  215;  7  P.  281. 

Where  the  work  ordered  to  he  done  is  not 
obviously  dangerous,  nor  of  such  a  nature  that  the 
servant  can  see  that  it  cannot  be  performed  with 
safety,  or  where  it  is  such  that  reasonable  and  pru- 
dent persons  might  have  a  difference  of  opinion 
about  the  danger,  the  servant  has  a  right  to  rely 
upon  the  master's  judgment.  Harrison  v.  T).  t  E. 
Q.  W.  By.  Co.,  7  U.  5:fii;  27  P.  ?J8. 

Where  the  negligence  of  the  employer  and  of  a 
fellow  servant  combined  to  produce  an  ir\juryto 
a  servant,  the  employer  would  be  liable.  Wright 
V.  Sou.  Pac.  Co.,  14  U.  383;  46  P.  374.  Handley  v. 
Daly  Mining  Co., —U. —;  49  P.  2».  Sec  Wright 
V.  Son.  Pac.  Co..  —  U.  — :  49  P.  309. 

Machinery,  apj>UaiiceB,  and  places  of  work. 

An  employe  does  not  assume  the  risk  uf  imper- 
fect materials  furnished  him  by  bis  employer.  It 
is  the  duty  of  the  latter  to  exercise  ordinary  dili- 

?:ence  to  furnish  sound  material  and  niachineiy 
or  the  purposes  of  the  employment,  and  not  to  use 
such  as  are  unsound  after  notice  of  the  defect;  and 
the  employeo  has  a  right  to  rely  upon  the  perform- 
anee  of  this  duty.  Bowers  v.  U.  P.  By.  Co.,  4  U. 
215;  7  P.  251. 

An  employer  must  exercise  care  in  proportion  to 
the  hazards  of  the  employment*in  furnishing  his 
servants  with  suitable  machinery  and  safe  piaoes 
in  which  to  work;  he  cannot  escape  responsibility 
by  delegating  thisauthority  toanother.  Chapman 
V.  Sou.  Pac.  Co..  12  U.  31;  41  P.  .551.  Trihay  v. 
Brooklyn  Mining  Co.,  4  U.  468;  11  P.  612. 

An  instruction  that  assumes  that  plaintiff  an 
recover  if  ii^ured  by  defeeUve  machinery  where 
he  was  not  in  &ult,  without  proof  of  negligence  on 
the  part  of  the  defendant,  is  erroneous.  Allen  v. 
V.  P.  Ey.  Co.,  7  U.  239;  26  P.  297. 

Where  defendant  corporation  left  a  piece  of  coal 
overhanging  a  gangway,  which  fact  was  known  to 
the  foreman  but  not  known  to  the  plaintiff;  AWd, 
to  be  negligence.  Cunningham  v.  U.  P.  Ey.  Co.,  4 
U.  206;  7  P.  795. 

The  plaintiff  was  injured  while  in  the  employ- 
ment of  delendant,  the  injury  resulting  from  the 
breaking  of  a  car  coupling,  caused  by  the  defective 
character  of  the  iron  out  of  which  it  was  made,  and 
of  which  deEMit  the  defendant  had  prior  notice; 
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hdd,  that  the  accident  resulted  from  defendant's 
negligence.  Bowers  v.  U.  P.  Ey.  Co.,  4  U.  215;  7 
P.  251. 

Where  an  employee  was  ordered  and  urged  by  his 
foreman  to  do  certain  work  in  taking  down  ihaftiag 
and  the  work  was  to  be  done  at  night,  and  insulB- 
dent  lights  were  furnished,  and  the  tackling  used 
WIS  insufficient;  held,  that  this  showed  n^ligenoe 
in  the  defendant  Uarrlsoa  V.  D.  ft  B.  O.  W.  By. 
(^o.,  7  U.  523:  27  P.  728. 

A  verdict  for  plaintiff,  a  brakeman  in  charge,  in 
a  wreck  caused  by  a  broken  car  wheel,  will  not  be 
disturbed  where  the  evidence  shows  that  there  was 
■n  old  crack  in  the  wheel  which  might  have  been 
seen  by  proper  inspection.  Daniels  v.  U.  P.  I^. 
Co.,  tt  U.  ^7;  23  P.  7ti2.  Affirmed,  U.  P.  By.  Co. 
T.  Snyder,  adm'r,  158  U.  S.  (KM. 

It  is  not  negligence  to  use  unblocked  frogs  in  a 
railroad  freight  yurd,  whereby  the  feet  of  employees 
who  are  engaged  in  coupling  cars  are  liable  to  be 
canght,  it  appearing  that  unblocked  frogs  arc  gen- 
nally  nsed  in  the  same  secUon  of  the  country,  and 
that  it  is  doubtful  whether  they  are  not  the  better 
kind.  Sou.  Pac.  Co.  v.  Seley,  152 IT.  S.  145.  Revers- 
ing Seley  v.  Sou.  Pac.  Co..  6  U.  319;  23  P.  751. 

Platutid'.  a  switchman,  had  worked  in  a  yard  for 
seven  or  eight  days  but  had  not  noticed  the  posi- 
tion of  switcfastaud  which  extended  to  within  eight 
or  ten  inches  of  passing  cars  and  had  stood  there  for 
fourteen  years,  while  standing  upon  a  car  step 
nady  to  alight,  was  struck  by  the  switchstaud  and 
injar^d;  held,  that  a  fiudiug  that  defendant  was 
negligent  would  not  be  disturbed.  Pidcock  v.  U. 
P.  Ry.  Co.,  5  U.  612;  19  P.  191. 

Where  an  inexperienced  engineer,  on  his  first 
trip  over  a  line  having  p.n  excessive  grade,  with  a 
loaded  train,  having  one  car  with  no  brake  and 
sDotfaer  car  with  defective  brake,  the  valves  of  the 
engine  being  out  of  repair  and  the  steam  brakes 
wing  to  act,  and  on  account  of  a  defective  frog 
tbe  train  left  the  track;  held,  to  be  negligence  on  the 
mrt  of  the  defendant.  Chilton  U.  P.  By.  Co.,  8 
U.  47;  29  P.  963. 

Where  the  plaintiff  is  injured  by  the  moving  of  a 
locomotive,  which  was  old  and  had  been  frequently 
repaired  and  was  required  to  be  blocked  when 
standing  with  a  brake  and  lever  properly  set,  and 
had  moved  under  some  circumstances  on  a  number 
of  occasions  before.,  and  no  contributory  negligence 
was  claimed  or  shown;  held,  that  a  verdict  for 
plaintiff  would  not  be  disturbed  for  failure  to  show 
Kme  spedflc  act  of  negligence.  Uurd  v.  U.  P.  By. 
Ca.su.  241:  30  P.  SSS. 

Where  plaintiff  was  injured  in  trying  to  block 
a  car  upon  which  were  two  of  defendant's  em- 
ployees, who  were  nnable  to  sto;p  the  car  on  account 
of  a  defective  brake,  which  plaintiff  did  not  know 
bat  which  defendant's  foreman  knew  to  be  defect- 
ive; ftWd,  nesligenoe  on  the  part  of  the  defendant. 
Hahood  v.  P.  V.  Coal  Co.,  8  U.  85;  30  P.  149. 

Bulee.  A  railroad  cannot  by  promulgating 
rules  exempt  itself  from  liability  to  its  own  em- 
ployees for  consequences  resulting  from  itfi  own 
negligence.  Openshaw  v.  U.  &  N.  Ry.  Co.,  6  U. 
132. 

-  A  rule  of  the  employer  habitually  disobeyed  for 
a  long  period  of  time  to  the  employer's  knowledge 
without  its  attempt  to  enforce  it,  will  be  regarded 
w  abrogated.  The  employer  can  avail  itself  of  its 
nilesonly  when  they  have  been  made  known  to  the 
employee,  and  their  observance  is  not  vroived  by 
the  nnployer.  Wright  t.  Sou.  Pac.  Co.,  14  U.  383; 
«P.374. 

Warnins  servant.  Where  the  danger  to  labor- 
ers engased  in  loading  cars  in  a  gravel  pit  is  greatly 
increased  at  times  by  the  caving  of  an  embattkmcnt 
by  other  laborers,  and  the  foreman  at  such  times 
bad  always  given  warning  of  the  danger,  the  labors 
en  an  entitied  to  expect  such  wamine,  and  are 
■ot  expected  to  keep  so  constant  a  wattdi  as  they 


otherwise  would  be  required  to  keep.  Aiidreson 
V.  Ogden  Railway  &  Depot  Co.,  8  U.  128;  30  P.  306. 

Where  the  evidence  showed  that  a  mine  was 
defectively  timbiercd,  that  plaintiff  was  ordered  to 
go  into  the  place  by  defendant's  foreman,  that  he 
had  no  knowledge  of  the  locality,  and  that  certain 
blasting  was  done  without  giving  warning  which 
caused  dirt  to  fail  through  l£e  timbers  in  Uie  mine 
upon  the  plaintiff;  held,  that  a  finding  of  negligence 
on  the  part  of  the  defendant  was- warranted  by  the 
evidence.  Linderberg  v.  Cnaoent  Mining  Go.,  9  U. 
163;  33  P.  692. 

Where  the  employer  has  knowledge  of  dangers 
not  discernible,  incident  to  the  employment,  and  is 
also  aware  of  the  servant's  inexperience,  and  foils 
to  notify  him  of  the  care  necessary  in  order  to 
avoid  injury,  and  the  servant  is  injured  without 
negligence  on  his  part,  the  employer  cannot  exoner- 
ate himself  by  showing  that  the  servant  failed  to 
exercise  the  same  care  as  his  more  experienced 
fellow  workmen.  Anderson  v.  Daly  Mining  Co., 
—  U.  — ;  49  P.  126. 

An  employer  will  beheld  liable  where  plaintiff's 
fellow  servant  who  negligently  left  an  otetruction 
in  the  shaft  of  a  mine,  and  the  engineer  negligently 
allowed  the  cage  to  strike  the  ol^truction,  and  the 
testimony  tended  to  show  that  the  engineer  was 
incompetent  and  negligent,  and  tliat  the  defendant 
corporation  kept  him  in  its  employment  after  it  had 
knowledge  of  his  incompetency.  Handley  v.  Daly 
Mining  Co.,  —  U,  — ;  49  P.  295. 

Ii^urles  by  other  workmen.  An  experienced 
car  repairer  who  went  under  a  car,  knowing  that 
a  caboose  was  to  be  attached,  without  putting  out  a 
signal,  was  held  guilty  of  negligence.  His  failure 
to  get  out  from  under  the  car  and  give  warning, 
cannot  be  excused  by  the  fact  that  he  relied  on  a 
car  repairer  who  was  on  the  side  of  the  track  to 
give  warning,  unce,  if  the  latter  was  his  agent,  he 
bad  no  right  to  recover  against  the  company,  and 
if  the  car  repairer  waste  be  regardedas  a  servant  of 
the  company,  his  negligence  was  that  of  a  follow 
servant.  The  fact  that  the  air  adjuster  called  to 
the  switchman  in  charge  of  the  movements  of  the 
caboose,  directing  him  not  to  allow  the  coupling  to 
be  made,  and  that  the  switchman  made  some  reply 
not  understood  by  the  witnesses,  did  not  show 
that  he  heard  and  understood  the  call  so  as  to  have 
been  guilty  of  negligence  in  allowing  the  caboose 
to  strike  the  car.  Sou.  Pac.  Co.  v.  Pool,  160  U.  8. 
438;  reversing  Pool  v.  Sou.  Pac.  Co.,  7  U.  303;  26  P. 
654. 

Where  the  evidence  showed  that  plaintiff's  deced- 
ent, a  car  repairer,  while  engaged  in  removing  a 
broken  brake  beam  of  a  car  and  coupling  the 
ingorod  car  to  other  cars  attached  to  a  switch 
engine,  was  on  his  knees  in  a  space  of  about  eight- 
een inches  between  the  iiijured  car  and  the  next, 
and  through  the  negligence  of  the  engineer  in 
charge  of  the  switch  engine,  the  cars  came  Iwck 
and  crushed  the  deceased's  head,  instantly  killing 
him;  held,  that  a  verdict  for  plaintiff  would  not  be 
set  aside  as  erroneous.  Webb  v.  D.  ft  B.  O.  W.  By. 
Co.,  7  U.  363;  26  P.  981. 

Where  the  court  instructed  that  the  burden  was 
on -plaintiff  to  show  negligence  in  the  employment 
or  retention  of  the  fireman  who  was  running  the 
engine,  it  was  not  error  to  refuse  to  instruct  that 
if  the  jury  found  that  the  fireman  was  compet«nt 
to  perform  his  duties,  including  the  incidental  duty 
of  handling  the  engine,  they  should  find  for  the 
defendant  Brown  v.  Sou.  Pac  Co.,  7  U.  288;  26  P. 
579. 

Plaintiff  was  working  in  defendant's  mine  aftera 
shot  had  been  fired;  the  foreman  bad  an  experienced 
miner  examine  the  place  carefully.  Plaintiff  was 
ordered  to  assist  in  hauling  away  several  loads  of 
waste,  when  the  bank  above  the  place  where  they 
were  working  fell  down,  and  plaintiff  was  either 
knocked  over,  or  j  umped  over  the  edge  of  the  road- 
way and  was  lAjured;  held,  that  there  was  no 
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evidence  of  negligence  on  the  part  of  the  defend- 
uit,  and  if  there  was  any  negligeooo  it  was  the 
negligence  of  a  fellow  eerrant.  Bennett  Tintic 
Iron  Co.,  9  U.  £91;  34  P.  61. 

Risks  asBumed  by  servant.  The  servant 
aeenmes  only  such  risks  as  are  incident  to  the 
employment;  be  does  not  agree  to  assume  extraor- 
dinary risks  not  called  to  hu  attention  but  arising 
trom  the  negligen<»  of  the  employer.  Trihay 
Brooklyn  Mining  Co.,  4  U.  488;  11  P.  612. 

Plaintiff,  a  switchman,  had  worked  in  a  yard  for 
seven  or  eight  days  and  was  injured  by  a  switch- 
stand  which  extended  to  within  nine  or  ten  inches 
of  passing  can  and  had  stood  there  for  many  years; 
hdd,  that  the  risk  from  anch  switchstand  was  not 
assumed  by  plainti£  Fidoock  U.  P.  By.  Co., 
C  U.  612;  19  P.  191. 

An  experienced 'railroad  employee,  £amiliar  with 
a  certain  freight  yard,  and  knowing  tliat  unblocked 
frogs  are  in  use  there,  assumes  the  risk  incident 
thereto;  and  where  the  evidence  shows  that  in 
attempting  to  make  a  coupling  he  put  bis  foot  into 
a  f^g.  and  was  warned  of  the  danger '  thereof,  but 
persisted  until  his  foot  was  caught,  the  court  should 
instruct  the  jury  to  return  a  verdict  for  defendant 
company.  Son.  Fac.  Co.  v.  Seley,  1^  U.  S.  145. 
Reversing  Seley  v.  Son.  Pac.  Co.,  6  U.  319;  23  P.  751. 

An  employee  is  not  bound  to  anticipate  the  perils 
that  may  arise  from  the  want  of  sufficient  em- 

Sloyees.  Wright  v.  Sou.  Pac.  Co.,  14  U.  383;  46  P. 
J4.  Affirmed  on  lebearing,  —  U.  — ;  49  P.  306. 
Contributory  nefirUsrence  of  servants.  Neg- 
ligence of  the  injured  party,  amounting  to  an 
absence  of  ordinary  care  and  proximately  contrib- 
uting to  the  injury,  will  bar  all  relief,  but  the 
burden  of  proving  snob  negligence  is  on  the  defend- 
ant unless  it  be  shown  the  evidence  for  the 
plaintiff.  Bowers  v.  U.  P.  Ey.  Co.,  4  TJ.  215;  7  P. 
261. 

An  employer  cannot  shift  to  his  servant  the 
whole  duty  of  providing  for  his  safety;  but  it  is 
the  duty  of  the  servant  to  be  vigilant  and  careful 
in  his  own  behalf  and  to  nse  a  discretion  propor- 
tioned to  the  danger.  Trihay  t.  Brooklyn  Mining 
Co..  4  U.  468;  11  P.  612. 

Where  plaintiff  made  known  the  defects  in  a 
mine  to  the  superintendent,  and  the  superintendent 
promised  to  remedy  the  same,  the  presumption  of 
contributory  negligence  on  the  part  of  the  plaintiff 
is  removed.  Beddon  v.  IT.  P.  Ry.  Co.,  6  V.  344:  15 
P.  262. 

Under  facts;  hdd,  that  plaintiffwasnot  guilty  of 
contributory  negligence.  Pidcock  v.  U.  P.  By.  Co., 
fiU.  612;  19  P.  191. 

The  flieman  bad  been  placed  in  charge  of  the 
"  helper"  engine  and  backed  the  engine  too  rap- 
idly, and  owing  to  the  speed,  the  plaintiff  was 
nnable  to  get  out  of  the  way;  held,  that  the  question 
of  contributory  negligence  is  properly  left  to  the 
jury.    Brown  v.  Sou.  Pac  Co..  7  U.  288;  26  P.  579. 

An  experienced  laborer  employed  to  load  cars 
and  sort  coal  at  night  at  the  defendant's  coal  chutes, 
where  there  is  sufficient  light  and  where  the  coal 
ehotes  are  constructed  in  a  reasonably  safe  manner, 
cannot  recover  for  a  personal  injury,  suffered  from 
being  caught  between  a  car,  being  moved  liy  himself 
and  a  fellow  servant,  and  a  coal  chute.  Quibell  v. 
r.  P.  By.  Co.,  7  U.  122;  25  P.  734. 

Where  the  evidence  showed  that  the  defendant 
maintained  a  track  about  twelve  to  eighteen  inches 
from  a  telegraph  pole,  that  the  decea<^  had  been 
ninning  about  eigkt  days  before  he  was  killed,  and 
had  been  warned,  and  that  he  pnt  his  head  and 
shouldeis  outside  the  cab  and  his  head  was  crushed 
against  one  of  the  poles;  heUl,  that  drceascd  was 

Siilty  of  contributory  negligence.    Hclfrich  v. 
gden  City  Ey.  Co.,  7  U.  Ib6;  26  P.  2ffi. 
Where  an  experienced  employee  used,  without 
necessity,  an  old  walk,  the  planks  of  which  he  knew 
to  be  rotten,  it  being  possible  to  get  new  planks  by 
asking  for  them,  and  was  injured;  Md,  that  bo 


could  not  recover.  Cook  v.  BullioD-Beck  Wtiitiy 
Co.,  12  U.  51;  41  P.  557. 

Plaintiff,  a  switchman  in  the  employ  of  defendant 
was  injured  by  an  engine  habitually  operated  with- 
out a  nreman;  held,  that  plaintiff's  knowledge  that 
the  engine  was  operated  without  a  fireman  would 
not  of  itself  preclude  recovery.  Wright  t.  Son. 
Pac.  Co.,  14  U.  383;  46  P.  374;  affirmed  in  same  case, 
■—  U.  — ;  49  P.  309. 

When  a  given  state  of  facts  was  snch  that  all  rea- 
sonable men  might  &irly  differ  npon  the  qnestion 
as  to  whether  there  was  contritmtory  negligence 
or  not,  the  determination  of  the  matter  is  for  the 
jury.  It  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclusions 
flrom  them  that  the  qnestion  of  oontributory  n^li- 
genee  is  considered  one  of  law  for  the  court.  Beese 
V.  Morgan  S.  Mining  Co.,  —  U.  — ;  49  P. 

NBOUOBNOBL  See  g  312  for  other  cases  of  oeg- 

ligence  of  municipalities;  "Damages,"  "MsGter 
and  Servant,"  hereunder.  For  cases  of  contrihn- 
toiT  negligence  see  that  beading  under  "  Master 
and  Servant,"  hereunder. 

The  question  of  negligence  Is  one  for  the  juryto 
pass  on  under  proper  instructions  from  the  court. 
Bowers  v.  U.  P.  Ey.  Co.,  4  U.  215;  7  P.  251. 

N^ligence  is  not  a  question  of  law,  unless  all 
reasonable  men  must  dtaw  the  same  oonelusUm 
from  the  facts,  or  there  is  such  as  would  vrarrant 
the  court  in  setting  aside  the  verdict.  Saunders  v. 
Sou.  Pac.  Co.,  13  U.  275;  44  P.  932. 

No  person  can  gain  a  prescriptive  right  to  be 
negligent.  Jenkins  t.  Hooper  Irr.  Co.,  13  U.  100; 
44  P.  829, 

Steam  nUlwsya  An  appellate  court  cannot 
say  that  being  upon  the  platform  of  a  passenger 
car  is  such  negligence  per  se  as  to  defeat  a  recovery 
in  case  of  Injuries,  where  the  negligence  of  the 
defendant  is  admitted.  Woods  v.  Sou.  Pac.  Co.,  9 
U.  146;  33  P.  628. 

Where  the  conductor  of  a  freight  train  permits  a 
person  to  rid&upon  such  train,  although  forbidden 
by  the  rules  of  the  compuiy,  neveruelees.  If  the 
person  acted  in  good  &ith,  he  would  be  entitled  to 
all  the  rights  of  a  passenger.  Everett  v.  O.  S.  L. 
Bailway  Company,  9  U.  340;  34  P.  289. 

Plaintiff,  an  attendant  of  stock  in  tranut,  is 
entitled  to  protection  as  a  paasonger  of  such  tndn 
regardless  of  a  cQauae  in  the  contract  exempting  the 
company  from  liability,  such  clause  being  against 
the  policy  of  the  law.  Haunders  v.  Sou.  Pac  Oo., 
13  U.  275;  44  P.  932. 

A  person  when  crossing  a  ndlroad  track  Is  rimply 
required  to  cxcrciso  such  care  and  prudence  as, 
under  the  circumstances,  an  ordinarily  pmdent 
man  would  exercise,  and  it  ia  not  an  absolute  rule 
that  he  should  stop  and  listen  to  see  if  the  train  is 
coming.  Olsen  v.  0.  S.  L.  By.  Co.,  9  U.  129;  33  P. 
623. 

The  obligations,  rights,  and  duties  of  lailroada 
and  travelers  upon  intersecting  high  ways  are  redp* 
rocal,  and  no  greater  degree  of  prudence  is  required 
of  the  one  tlian  the  other.  Id, 

While  the  train  has  the  right  of  precedence,  this 
right  is  conditioned  upon  the  fact  uiat  it  give  doe. 
and  timely  warning  of  its  approach.  Id.  ■ 

Plaintiff,  upon  approaching  defendant's  lBilw»' 
crossing,  stood  up  in  his  wa^on  and  listened  and 
then  drove  ahead,  and  was  injured  by  a  posnng 
train.  There  was  a  conflict  in  the  evidence  as  to 
whether  or  not  there  was  a  bell  rung  or  a  whistle 
sounded;  Md,  that  the  finding  of  the  jury  would 
not  be  disturbed.  Smith  v.  E.  G.  W.  Ry.  Co.,  9  U. 
141;  33  P.  620. 

When  the  jury  are  told  that  they  must  deter- 
mine -^thether,  under  all  the  circumstances,  Uie 
plaintiff  "looked  out  as  he  should  have  done  for 
the  danger  of  coming  trains,  or  whether  he  lis- 
tened," and  that  plaintiff  must  have  used  care 
proportionate  to  the  danger,  defendant  cannot 
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«amplalii  of  a  nftuil  to  charge  ftirther  as  to  plain- 
tiff's duty  to  look  out  for  tmiiu;  and  where  the 
jaiy  are  told  in  sabetance  that  persons  crossing  or 
approaching  railroad  tracks  must  have  due  regard 
to  the  danger,  and  that  a  greater  degree  of  care  was 
necessary  where  there  was  much  danger  than 
where  the  danger  was  but  little,  defendant  canuot 
complain  that  the  court  did  not  charge  further  as 
to  plaintiff's  negligence  in  driving  close  to  the 
i^IniBd.  E.  G.  W.  By.  Co.  v.  Leak,  183  V.  S.  280; 
affirming  Leak  v.  B.  G.  W.  Ry.  Co.,  9  U.  246. 

The  reftisal  to  instruct,  in  sabstance,  that  defend- 
ant woold  not  be  liable  for  injury  resulting  from 
any  condition  of  its  yards  known  to  the  plaintiff, 
was  held  not  to  be  error,  in  view  of  the  charge  of 
the  court,  in  substance,  that  defendant  was  not 
liable  for  any  defect  in  the  location  or  in  the  con- 
Btmction  of  its  tracks  but  that  it  was  the  juir's 
inty  to  consider  the  whole  ^toation  in  determiDUiK 
the  question  of  negligence.  Id. 

A  railroad  company  is  not  required  to  run  its 
txain  at  a  low  rate  of  speed  through  a  sparsely 
settled  conntry,  or  to  check  the  same  at  ordinary 
highway  crossing  outside  of  cities  and  villages, 
nnleas  the  condition  of  its  road  requires  it.  Bun~ 
nell  V.  E.  G.  W.  Ry.  Co.,  13  U.  314;  44  P.  927. 

Where  a  four-year-old  child  lay  down  and  went 
to  sleep  upon  defendant's  track  at  a  point  where 
children  were  frequently  on  the  track,  and  was 
killed  by  defendant's  tnin,  whose  engineer  saw 
the  child  two  hundred  to  three  hundred  yards 
away,  but  did  notslacken  speed  until  within  thirty 
feet  of  where  the  child  lay,  because  he  did  not 
know  what  it  was;  held,  that  the  defendant  was 
responsible,  and  the  child  was  not  such  a  trespasser 
as  to  bar  a  recovery.  Hyde  v.  U.  P.  By.  Co.,  7  U. 
356;  S6P.979. 

Where  section  men  bad  left  a  hand  car  by  the 
dde  of  the  track,  of  such  weight  that  it  would 
require  four  or  five  men  to  lift  it,  and  at  a  distance 
of  a  mile  from  the  thickly  settled  portions  of  the 
dty,  and  in  swampy  ground,  and  some  hoys  had 
plaiced  the  car  on  the  track  and  a  child  eleven 
^ears  old  got  on  the  car  and  came  to  his  death  by 
jumping  or  fklling  from  it;  held,  that  there  was  no 
negligence  on  the  part  of  the  company.  Robinson 
V.  O.  8.  L.  Ry.  Co..  7  U.  493;  27  P.  689. 

In  an  action  for  killing  a  mare  by  a  train  where 
it  conld  easily  be  seen,  and  upon  hearing  the  train  it 
started  across  the  track,  and  the  engineer  did  not 
slacken  speed  or  blow  the  whistle  until  within  two 
hundred  and  fifty  feet  of  the  horse;  held,  that 
the  question  of  negligence  was  properly  left  to  the 
jniy.  Johnson  v.  E.  G.  W.  By.  Co.,  7  U.  346;  26 
P,  926. 

A  cow  running  across  a  track  was  struck  by 
defendant's  engine,  which  was  running  at  about 
twenty  miles  an  hour.  The  city  permitted  a  speed 
ot  eight  miles  an  hour,  and  the  engine  was  not 
■onndlog  a  bell  as  required  by  statute;  held,  tiiat 
defendant's  negligence  was  a  proximate  cause  of 
the  injury.  Jefla  v.  R.  G.  W.  By.  Co.,  9  U.  374;  35 
P.  .505. 

The  speed  of  the  train  may  bo  increased  when 
eoliision  with  stock  cannot  be  avoided,  if  by  so 
doing  danger  of  accident  is  decreased.  Bnnnell 
T.  B.  G.  W.  Ry.  Co.,  13  U.  314;  44  P.  927.  Where 
plaintiff's  dog  drove  his  cattle  to  a  point  between  two 
railroads,  wMch  were  close  together,  and  made  no 
effort  to  drive  them  across  defenduit's  track  to 
pasture,  and  defendant's  passenger  train,  running 
at  a  speed  of  forbr  miles  per  hour,  killed  one  of  the 
eowB,  which  ran  from  behind  a  fence  near  the  track, 
no  ellbrt  being  made  to  stop  the  train,  and  the  place 
of  the  accident  being  a  mile  or  more  from  any 
town;  held,  that  the  engineer  was  not  guilty  of  neg- 
ligence, and  that  the  proximate  cause  of  the  injury 
wasthe  turning  oftheeatUe,  unattended,  upontiie 
highway,  between  two  railroad  tracks.  Id. 

Under  a  statate  prov^ing  that  a  railroad  com- 
pany was  liaUe  for  Area  communicated  from  its 


locomotives,  it  was  held  that  upon  proof  of  such 
destruction  the  burden  was  shifted  to  the  defend- 
ant to  show  that  due  caution  was  used  and  that  the 
fire  was  not  the  rasult  of  negligence.  Anderson  v. 
Wasatch  &  Jordan  Valley  By.  Co.,  2  U.  518.  Where 
fire  is  carried  from  the  engine  by  the  wind  to  the 
grass,  and  thence  to  the  property  destroyed,  there 
is  a  communication  from  the  engine  as  contem- 
plated by  statute.  Id. 

A  court  can  declare  the  negligence  of  the  injured 
party  to  be  such  as  to  preclude  a  recovery  only 
when  it  clearly  appears  that  but  for  such  contribu- 
tory negligence  the  accident  could  not  have  hap- 
pened, modifying  Smith  T.  B.  G.  W.  By.  Co.,  ante, 
andamrmingOl8env.O.S.L.Ry.Co.,ante.  Woods 
V.  SouthernPaciflc  Co.,  9  U.  146;  33  P.  628. 

If  a  person  who  is  in  charge  of  live  stock  on  a 
railroad  train,  while  the  train  is  in  motion,  incau- 
tiously, without  the  exercise  of  ordinary  care  and 
prudence,  or  such  as  a  man  of  reasonable  care 
and  foresight  would,  under  similar  circumstances, 
exercise,  does  an  act  which  causes  or  contributes  to 
his  death,  and  becomes  the  proximate  cause  thereof, 
it  will  be  such  contributory  negligence  as  will  bar 
a  recovery.  Nelson  v.  Sou.  Pac,  Co.,  —  U.  — j  49 
P.  644.  Saunders  v.  Sou.  Pac.  Co.,  —  U.  — ;  49  P. 
646. 

Plaintiff  having  been  injured  in  a  railway  acci- 
dent, eleven  days  after  the  accident  occurred  signed 
a  release  of  all  her  claims,  but  before  siting  the 
same  was  informed  by  appellant's  physician  that 
no  danger  was  apprehended,  and  no  fnud  or  oon- 
oealment  of  any  Kind  was  practiced  and  only  a  mis- 
take was  claimed;  held,  in  an  action  for  damages  on 
account  of  a  miscarriage  happening  nineteen  days 
after  the  signing  of  the  release,  that  a  verdict  for 
the  plaintiff  was  unsupported  by  the  evidence. 
Ecdes  V.  U.  P.  By.  Co.,  7  TJ.  336;  26  P.  934. 

Street  railway  oaeee.  It  is  not  negligence  per 
se  for  parents  to  permit  a  child  seven  years  old  to 
go  upon  the  public  streets  unattended.  Biley  v. 
fopid  Transit  Co. ,  10  U.  428;  37  P.  681.  It  was  not 
contributory  negligence  in  a  child  seven  years  old 
playing  in  a  street  to  go  on  a  street  rwlway  track 
from  behind  or  near  a  wagon  sixty-five  feet  in 
front  of  a  car,  where  he  might  have  been  seen  by 
the  motorman,  or  where  he  might  have  seen  the 
car,  there  being  no  evidence  to  show  whether 
the  child  knew  anything  of  the  danger  to  himself 
&<»n  being  on  or  near  the  track.  Id. 

The  plaintiff's  negUgeuce  will  not  defeat  his 
actioD,  if  it  be  shown  that  the  defendant  might 
bave  avoided  injuring  him  by  the  exercise  of  ordi- 
nary care  and  reasonable  prudence.  Hall  v.  Ogden 
Cil^  St.  By.  Co..  13  U.  243;  44  P.  1046. 

The  fact  that  speed  is  greater  than  permitted  by 
ordinance,  is  not  negligence  per  se,  but  is  a  circum- 
stance from  which  negligence  may  be  inferred.  Id, 
Where  there  is  no  explanation  of  the  excesuve 
speed  of  a  car  at  the  time  of  the  accident,  it  is  not 
error  to  instruct  Uiat  the  running  of  a  car  at  a  rate 
of  speed  forbidden  by  ordinance  was  negligence  per 
se.  Biley  r.  Salt  lake  B^d  Trannt  Co.,  10  U. 
41i8;  37  P.  681. 

Persons  traveling  on  a  public  street  along  or  across 
a  street  railway  track,  are  not  held  to  the  same  care 
as  when  traveling  along  or  upon  or  across  a  steam 
railroad.  Hall  v.  Ogden  City  St.  By.  Co.,  13  U.  243; 
44  P.  1016.  A  street  railway  compaiw  has  no  supe- 
rior right  on  a  public  street  to  that  of  the  public  at 
large,  except  the  right  to  lay  its  track  ana  operate 
its  carsj  and  if  it  adopts  a  dangerous  propelling 
power,  it  must  be  held  to  a  degree  of  care  propor- 
tionate to  the  increase  of  danger  to  the  publio.  Id. 
A  street  car  has  the  risht  of  way  in  case  of  meeting 
a  person  or  vehicle,  out  each  party,  in  order  to 
avoid  the  accident,  must  exercise  ordinary  care 
and  such  reasonable  prudence  as  the  suironnding 
drenmsbances  require;  and  what  may  be  considered 
ordinary  care  in  one  case  may  amount  to  culpable 
negligence  in  another.  The  existence  of  negUgenoe 
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in  each  case  must  depend  on  the  drrumstances 
peculiar  to  it.  Id.  It  is  the  duty  of  a  motorman 
to  notice  whether  or  not  the  tnusk  is  clear  when  he 
approAches  a  pohlie  croBsing,  uid  to  sound  the  gong 
as  a  warning.  Id.  Plaintiff  emerged  from  analley- 
way,  driTing  his  team  into  an  open  street,  npoo 
which  defendant  ran  its  car.  Immediately  alter 
leaving  the  alley,  he  looked  in  the  direction  from 
which  the  car  cune,  and.  in  consequence  of  trees 
and  poles,  saw  none,  and  then  approached  the 
track.  Before  crossing  it  he  made  no  particular 
effort  to  see  whether  a  car  was  coming.  The  car 
was  running  at  the  rate  of  twenty-five  or  thirty 
miles  an  hour,  and  no  gong  was  sounding  until 
Jast  l>efore  the  collision  occurred,  in  which  plaintiff 
was  injured.  Held,  that  a  nonsuit  was  improperly 
granted.  Id. 

Telegraph  oases.  Where  an  urgent  telegram 
for  a  physician  was  received  at  Ogden  at  eight 
o'clock  in  the  evening  and  not  delivered  until 
seven  thirty-five  the  next  morning,  and  the  doctor 
could  have  reached  the  point  of  sending  at  two  a. 
m.,  had  the  telegram  been  delivered  promptly;  held, 
that  damages  were  sufficiently  proximate  to  the 
telegraph  comrany's  negligence  to  support  a  verdict 
for  uie  plaintiff,  amputation  of  a  finger  having  been 
necessary.  Brown  v.  W.  U.  Telegraph  Co.,  8  IT. 
21»;  21  P.  988.  Where  the  evidence  tended  to  show 
tluit,  in  consequence  of  a  mistake  in  tranitmitting  a 
meflsage,  the  plaintiff  lost  a  contract  for  the  con- 
veyance to  hfm  of  land  worth  ^,500  for  $1,000; 
held,  that  such  damages  were  the  prozimate  Tcsult 
of  the  negligence,  and  the  difference  would  be  the 
measure  of  damages.  Wertz  V.  W,  IT.  Telegraph 
Company.  7  U.  44ti;  27  P.  172. 

A  telegraph  company  which  places  upon  its  blanks 
a  condition  tiiat  the  company  will  not  be  liable  for 
mistakes  or  delay,  nulese  the  message  is  repeated, 
cannot  in  this  way  relieve  itself  from  liability  for 
the  negligent  conduct  of  itself  or  agents.  Id. 

Where  the  message  shows  the  urgency  of  prompt 
action,  a  telegraph  company  is  required  to  show 
proportionate  diligence  winiout  regard  to  rules 
eetahli^ed  for  its  own  convenience.  Brown  V.  W. 
U.  Telegraph  Co.,  6  U.  219;  21  P.  988. 

Battling  resort,  etc  In  an  action  against  a 
proprietor  of  a  lake  bathing  resort  for  Injuries 
sustained  by  the  plaintiff,  a  bather,  from  broken 
glass  on  the  bottom  of  the  lake,  where  the  evidence 
shows  that  there  had  been  no  examination  of  the 
bottom  of  the  lake  made  by  the  proprietor  on 
the  day  of  the  accident  nor  on  the  day  before,  a 
verdict  for  plaintiff  is  warranted.  Boyce  v.  XT.  P. 
Ry.  Co..  8  V.  353;  31  P.  450. 

The  owner  or  occupant  of  premises  is  liable  in 
damages  to  peisous  coming  thereon,  using  due 
care,  at  his  invitation  or  inducement,  expressed  or 
implied,  on  busincsB  to  be  transacted  with  or  per- 
mitted by  him,  for' injuries  caused  by  the  uiwafe 
condition  chT  said  premises,  known  to  him  but  not 
to  them,  and  which,  through  negligence,  he  soared 
to  exist  without  notice  to  them.  Lowe  v.  Salt 
lAke  City,  13  U.  91;  44  P.  lOM. 

Neerllffence  by  dtiee.  See  also  dtations  under 
sec.  312.  An  instruction  that  it  was  for  the  jury  to 
say  whether  or  not  the  placing  and  leaving  of  a 
pile  of  bricks  upon  the  sidewalk  by  an  agent  of  the 
city,  was  negligence,  is  correct.  Veaiance  T.  Salt 
I*ke  City,  6  U.  398;  24  P.  264. 

An  instruction  in  an  action  against  a  dty  for  an 
injury  caused  by  a  defective  sidewalk  examined, 
and  luld  to  be  correct  Tucker  T.  Salt  I^ke  dty, 
10  U.  173;  37  P.  261. 

OFFIOBR8.  Where  a  thing  is  to  be  done  for 
cause  in  the  exercise  of  a  discretion,  the  law  intends 
that  the  action  be  based  on  a  sound  discretion  and 
on  the  merits  of  the  case  as  shown  by  the  facts. 
Pehrson  v.  City  Counril,  14  U.  147;  46  P.  657. 

Where  discretion  is  left  by  law  to  an  officer,  such 
discretion  must  not  be  exercised  wantonly  or  arbi- 


trarily, but  must  be  ezerdsed  rcasonablT.  City  at 
Eureka  v.  Wikon,  —  U.  — ;  48  P.  41. 

PABTKBBSHIP.  Where  one  partner  takes  for- 
cible possession  and  wholly  excludes  the  other  from 
ail  connection  with  the  business,  such  acts  do  not 
effect  a  dissolution  of  the  partnership,  but  render 
him  liable  to  the  complaining  partner  for  the 
profits  earned  by  the  business  during  such  time. 
Hannaman  v.  Karrick.  9V.S3H;  33  P.  1039.  Where 
one  partner  expels  the  other  and  continues  the 
business  he  is  not  entitled  to  compensation  ton  his 
services  during  such  time.  Id. 

The  fact  that  two  firms  have  a  common  member, 
will  not  prevent  a  suit  at  law  by  two  members  oT 
one  firm  upon  a  promissory  note  given  to  them  1^ 
two  members  of  the  other  firm  aicting  as  individ- 
nals.   Jungk  v.  Reed,  9  U.  49;  33  P.  236. 

The  sole  purpose  of  a  partnership  being  a  single 
venture  in  real  estate,  and  the  same  having  been 
sold,  and  the  proceeds  therefrom  realised;  luU. 
that  one  partner  can  sue  the  other  for  his  snare  of 
such  proceeds  in  an  action  at  law.  Coffin  v.  Mcin- 
tosh, 9  U.  315;  34  P.  247. 

The  acts  of  one  partncrin  relation  to  the  partner- 
ship  business  will  bind  the  firm.  McLaughlin  v, 
Mulloy,  14  U.  490;  47  P.  1031.  One  firm  may  become 
a  partner  in  another  firm.  Id.  Where  s  partner- 
ship consists  of  K.  and  brother,  as  a  firm,  and  of 
H.,  and  a  note  was  given  to  pay  the  debts  of  snch 
partnership,  M.  having  signed  it,  and  K.  having 
signed  tlie  firm  name  of  K.  and  brother;  heUi,  that 
the  latter  firm  was  bound  by  the  signature.  Id. 

PLEDGE.  A  pledge  is  extinguished  by  a  tender 
of  the  amount  due  before  a  valid  sale  of  the 
pledged  property,  though  the  tender  is  made  after 
maturity  of  the  debt.  Hyams  v.  Bamberger,  10  U. 
3;  36  P.  202.  A  sale  of  pledged  property  upoa 
notice  by  the  pledgees  to  themselves  after  the 
maturitr  of  the  debt,  is  not  absolutely  void,  but 
only  voidable  at  the  election  of  the  pledgors.  A 
valid  tender  in  writing  by  the  pledgors  after  sale  is 
a  disaffirmance  of  the  same,  and  the  sale  is  void, 
and  the  refusal  of  the  pledgees  to  accept  the  tender 
renders  them  liable  in  conversion,  discharges  the 
lien,  and  the  pledgees  must  thereafter  look  to  the 
personal  responsibility  of  the  pledgors  for  satisfiM- 
tion.  Id. 

PBINCIPAIi  AND  AGENT.  C.  delivered  to  M. 
a  sum  of  money,  to  be  deposited  to  the  credit  of  C 
M.  deposited  it  to  the  credit  of  a  firm  of  which  M. 
was  a  member.  C.  sued  the  firm  to  recover  the 
amount;  held,  the  money  was  not  loaned  to  M., 
and  the  latter  was  only  agent  for  C.  Yourt  v. 
McKeo.  1  U.  281. 

The  board  of  directors  of  a  corpoiation  whose 
articles  provide  that  the  power  to  appoint  and 
remove  agents  shall  be  vested  in  buch  board,  cannot 
surrender  such  power  to  a  stranger.  Flagstaff  S. 
M.  Co.  V.  Patrick,  2  U.  304.  The  onW  exception  to 
the  rule  that  an  agent  holds  at  the  pleasnre  of  the 
principal  is  when  the  agency  is  coupled  with  an 
interest  in  the  property,  founded  npini  a  valid  con- 
sideration. Id. 

Defendant  agreed  to  sell  certain  lands  to  plaintiff, 
to  be  laid  out  Into  lots  at  plaintiff's  expense,  and 
sold  by  bim.  Defendant  was  to  receive  all  the 
proceeds  and  make  deeds  to  the  purchasers,  and 
when  a  certain  amount  was  realized  from  such 
sales,  defendant  was  to  convey  the  unsold  remain- 
der to  plaintiff;  held,  that  the  contract  was  one  of 
agen<T  to  sell  liuid,  not  an  agreement  for  sale  upon  a 
eonsideration.   Temesv.  Dunn,?  U.407;  27P.69e. 

The  possession  at  an  agent  is  the  poasenion  of 
the  principal,  and  a  change  of  agents  is  not  a 
change  of  possession.  Flagstaff  S.  H.  Co.  v.  Pat- 
rick, 2  U.  304.  A  discharged  agent  will  be  enjtdoed 
from  interference  with  the  possession  of  corporate 
property  held  by  his  successor.  Id. 

A  delay  caused  by  the  broker's  notifying  the 
pxindpal  that  he  reftues  to  change  tme  tboA.  into 
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another  is  inexcanble,  and  the  broker  is  liable  for 
damages  for  not  givingpronipt  notice  by  telegram. 
Galigher  v.  Jones,  129  u.  S.  193.  Bevetring  Jones 
T.  Galigher,  3  XT.  51;  1  P.  16.  In  the  absence  of  a 
special  agreement  to  the  contrary,  it  is  the  princi- 
pal'B  judgment  and  not  that  of  the  broker  that  is 
to  control  in  the  purchase  and  Bale  of  stocks.  Id. 
A  broker  is  but  an  agent  and  is  bound  to  follow  the 
direction  of  his  principal  or  give  notice  that  he 
declines  to  continue  the  agency.  Id. 

A  principal  cannot  recover  money  received  by  its 
alleged  agent  from  the  sale  of  lottery  tickets 
delivered  to  the  latter  by  the  former  under  an 
agreement  that  he  should  account  for  the  proceeds. 
Mexican  Inter*!  Banking  Co.  v.  Lichtenstein,  10 
U.  338;  37  P.  574. 

Acontiactto  pay  a  broker  a  oeitain  eommlssion 
upon  a  sale  of  real  estate  in  eonaideiation  of  the 
broker  furnishing  an  absolute  parchaser,  is  not 
satisfied  by  the  furnishing  of  a  purchaser,  who  is 
willing  to  execute  a  hand  for  a  deed,  to  be  signed 
hy  the  vendors,  wherein  the  making  of  the  p»- 
menta  for  the  property  Is  wholly  optional  with  the 
purchaser.    Tousey  v.  Etzel,  9  U.  329;  34  P.  291. 

Defendant  employed  plaintiff  to  sell  certain  land. 
Plaintiff  procured  a  purchaser,  and,  without  writ- 
ten aathority,  executed  to  him  a  contract  In 
defendant's  name,  and  advanced  to  purchaser  his 
check  for  two  hundred  dollars  to  enable  the  latter 
to  make  part  payment.  The  defendant  received 
the  check  and  expressed  to  the  purchaser  his  satis- 
faction with  the  sale.  The  purchaser  tendered  the 
price  to  pWntiff  as  agent,  and  was  refused  a  deed 
oy  defendant:  Md,  thaiplaintaff  could  recover 
commisnon.  Lawson  t.  Thompson,  10  V.  46S;  37 
P.  732. 

An  agent  of  tmsteea  clothed  with  a  special  trust 
cannot  bind  such  trustees  for  debts  except  such  as 
arise  in  connection  with  the  trust,  nor  except  out 
of  sneh  trust  ftand.  Matthews  v.  Hamlltmi,  fi  U.  35. 

An  agent  appointed  by  trustees  to  represent  them 
in  twodistinct  flduciary  capacities  has  no  authority 
as  agent  under  the  first  trust  to  charge  trust  estate 
by  giving  a  promissory  note  of  such  trustees  under 
their  second  trust.    Kahn  v.  Hamilton,  2  U.  115. 

Tbo  admiauon  of  an  agent  to  bind  his  principal, 
must  be  both  part  of  the  res  gest«  and  within  the 
scope  of  the  agent's  authority.  Idaho  Forwarding 
Co.  V.  Fireman's  Fund  Ins.  Co.,  8  U.  41;  29  P.  826. 
Where  plaintiff's  cashier  was  also  defendant's 
agent,  with  authority  to  issue  policies,  and  plain- 
tiff's manager  directed  said  cashier  to  renew  certain 
policies,  which  he  neglected  to  do,  and  the  proper^ 
was  destroyed  after  a  former  policy  had  expired; 
Md,  that  there  was  no  contract  of  insurance.  Id. 

If  a  person  conducting  a  business  represents  him- 
self to  be  the  agent  of  another,  with  the  latter's 
knowledge  and  acquiescence,  the  latter  will  be 
liable  in  snch  basloeas  for  indebtedness  incurred  to 
third  parties  dealing  with  the  agent  in  good  faitii 
on  such  representations.  Gamer  v.  Fiuter  Brew- 
ing Co.,  6  tf.  332;  23P.  755. 

SnreUes  will  be  liable  on  a  bond  not  signed  by 
the  ptlndpal  but  delivered  to  the  obligee  where  the 
latter  was  ignorant  of  an  agreement  between 
the  principal's  agent  and  the  sureties,  that  the 
bond  should  be  signed  by  the  principal  before 
delivery.  Buttcrfield  v.  Mountain  Ice  A  Cold  Stor- 
age Co.,  11  U.  194;  39  P.  824. 

The  rule  that  the  knowledge  of  or  notice  to  an 
agent  is  imputed  to  his  prindfal  does  not  apply  to 
a  cue  where  the  agent  acts  in  hts  own  interest 
adversely  to  that  of  his  principal.  Jungk  v.  Beed, 
12  U.  196;  42  P.  292. 

If  an  agent  gambles  away  the  money  of  a  prin- 
dpal.  the  principal,  though  the  wife  of  the  agent, 
nay  recover  back  the  money.  Thompson  v.  Hynds, 
— ;  49  P.  298. 

BBAIjBSTATB.  See  tiUe  "Beal  Estate,"  3S 
1867-^3028;  also  "Fraud,"  "Fraadulent  Convey- 
aoeei,"  and  "Spedflc  Feifonnanoe,"  hereunder. 


Contracts.  Where  a  bond  is  given  by  the  vendor 
conditioned  for  the  performance  of  a  contempora- 
neous contract  of  sale,  the  contract  will  control 
repugnant  conditions  in  the  bond.  Oonghnui  v. 
Bigefow,  9  U.  260;  34  P.  51.  Where  parties  have 
agreed  that  upon  a  failure  to  make  certain  deferred 
payments  at  certain  specified  times,  the  vendee 
shall  lose  the  benefit  of  his  purchase,  the  courts 
will  grant  him  no  relief.  Id.  Affirmed,  164  U.  8. 
301. 

Where  defendant  agreed  to  sell  land  to  plaintiff 
upon  payments  made  in  part  at  the  time  and  partly 
deferred,  and  the  tatter  paymentswerenotmadc  as 
agreed,  plaintiff  attempted  to  rescind  the  contiact 
on  the  ground  of  a  fulure  of  the  defendants  to 
convey,  and  the  latter  tendered  a  deed  upon  notice 
of  such  resdssion;  Md,  that  the  contract  was  not 
rescinded.   Orr  v.  Bich,  5  U.  519;  17  P.  2B1. 

An  extension  of  an  option  to  purchase  land  mads 
at  a  party's  instance  is  upon  consideration  and  valid 
as  to  that  party.  Goldthwait  v.  Lynch,  9  U.  186; 
33P.8B9. 

Where  the  consideration  In  a  deed  Is  impeached 

on  account  of  fraud,  the  general  rule  that  the  act- 
ual consideration  m^  be  proved  Is  not  applicable, 
and  the  claimant  under  the  deed  cannot  prove  a 
different  consideration  from  that  stated.  Turner 
V.  Utah  Title  and  Trust  Co.,  10  U.  61;  37  P.  91. 

The  recital  in  a  debtor's  deed  to  his  children 
that  it  was  made  for  a  nominal  consideration  is 
oonclnslve  against  him  in  an  action  by  creditors  to 
set  aside  the  deed  for  fraud.  C^den  State  Bank  v. 
Barker,  12  U.  13;  40  P.  765. 

A  land-owner  agreed  in  writing  to  give  to 
defendant  at  the  expiration  of  ten  years  a  deed  of 
land  occupied  by  reservoirs  constructed  defend- 
ant, or  to  sell  latter  a  larger  tract  including  reser- 
voir sites,  at  one-half  its  appraised  value;  hM, 
that  defendant  was  entitled  to  the  larger  tract,  he 
having  entered  thereon  by  consent  of  the  land- 
owner and  made  valuable  improvements.  Duke  T. 
Griflith,  9  U.  iS9;  36  P.  512. 

Where  a  deed  executed  in  pursuance  of  a  con- 
tract to  convey  land,  omitted  certain  property 
referred  to  in  the  contnM^  and  all  the  negotiations 
between  the  parties  up  to  the  time  the  contract 
was  made  were  in  reference  to  the  entire  property, 
including  that  omitted,  and  every  act  of  the 
parties  shows  that  the  whole  property  was  co  be 
conveyed,  such  deed  will  be  reformed.  Crescent 
Mining  Co.  T.  Wasatch  Mining  Co.,  6  U.  024;  19  P. 
196. 

Where  nlalntiife  claimed  that  fhey  were  induced 
to  enter  into  a  contract  for  the  parehase  of  real 

estate,  in  the  belief  that  the  privilege  of  selling 
coal  for  a  railroad  company,  which  was  also  trans- 
ferred to  plaintiflb,  would  exist  for  a  definite 
length  of  time,  where  it  appeared  that  pMntiflh 
were  informed  of  all  their  rights  before  they 
entered  into  the  contract,  and,  1^  making  Inquiry, 
eoald  have  found  out  that  the  privilege  of  selling 
coal  was  to  exist  during  the  pleasure  of  the  rail- 
road only,  the  contract  will  not  be  rescinded. 
Short  V.  Pierce,  11  U.  29;  39  P.  4m 

Where  one  without  fraudulent  Intention  repre- 
sents tliat  he  holds  a  fee  simple  title  to  land  when 
in  fact  he  does  not,  and  executes  a  warranty  deed 
of  the  same,  which  describes  the  land  as  being  In  a 
certain  section,  when  in  fact  it  is  located  in  a  dif- 
ferent section,  equity  will  treat  the  deed  as  an 
executory  contract  ccmveyinga  chose  in  action,  and 
not  an  executed  contract  conveying  a  chose  in  pos- 
seasion,  and  may  decree  a  rescission  of  the  contract. 
Adams  v.  Beed,  11  U.  480:  40  P.  730. 

Where  a  lessor  agreed  that  he  would  deed  a  cer- 
tain part  of  land  with  certain  easements  for  one 
dollar,  or  sell  the  entire  piece  for  a  price  to  be 
determined  by  arbitration;  held,  that  the  election 
remained  with  the  lessor  or  his  BUCOCBMns.  Dnke 
V.  Oriffilh,  13  U.  361;  45  P.  276. 

Deeda.  The  description  of  pn>pert7  in  a  deed 
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U  sufficient  if  the  property  can  be  identified  there- 
from by  reference  to  another  Instrument  of  record, 
referred  to  therein  for  a  more  particular  descrip- 
tion. Cereghino  v.  Wagener,  4  U.  5X4;  11  P.  568. 
Whore  a  contract  to  convey  refers  to  a  deed  for  a 
deecription  of  the  real  eatate,  it  is  to  be  construed 
aa  though  that  deHcription  were  written  in  the  con- 
tract Creeoent  Minlag  Co.  t.  Waaatch  Mining 
Go..  6  U.  624;  19  P.  19& 

Where  a  deed  contains  two  descriptlonB,  the  flist 
definite,  certain,  and  minute,  by  metes  and  bonnds; 
the  second  description  indefinite,  contradictory 
of  the  first,  and  uncertain,  and  opposed  to  the  inten- 
Hon  of  the  parties,  the  first  oeBcrtption  most 
eoDtrol.  Id. 

Where  a  deed  describes  land  by  metes  and  bounds 
aocording  to  the  U.  S.  survey  and  follows  with 
the  further  description,  "  said  tract  being  a  portion 
of  lot  9,  and  lots  10, 11,  and  12,"  etc.;  kOd,  tWthe 
first  description,  being  definite,  should  control, 
the  second  description  being  indefinite.  Glasmann 
T.  O'Donnell.  6  U.  446:  24  P.  537. 

Where  a  deed  described  land  as  one  parcel  but 
excepted  "the  street  heretofore  deeded  to  said 
dty,''  the  fact  being  that  the  street  had  been  sur- 
Teyed  bnt  had  never  been  conveyed  to  the  dly; 
Md,  that  If  the  ground  can  be  identified,  the  title 
does  not  pass  to  the  giantee,  and  if  no  street  ex- 
isted at  an,  the  title  to  the  disputed  gnmnd  remains 
In  the  grantor.  Rush  ton  t.  Hallett,  8  U.  277;  30 
P.  1014. 

Equity  will  avoid  a  deed  executed  under  a  mis- 
take of  facts  as  to  what  the  contents  of  the  deed 
were,  where  the  mistake  arises  oat  of  the  &lse  rep- 
resentations of  t}ie  grantee  therein.  Tofts  T.TuftB, 

S  U.  361;  3  P,  390. 

Where  a  grantor  executes  a  warranty  deed  for 
land  of  which  he  does  not  hold  a  fee  simple,  on 
suit  for  cancellation  of  notes  and  mortgage  given 
as  the  purchase  price  of  the  same  the  grantee  need 
not  ofler  to  reconvey.  Adams  v,  Beed,  11  U.  480; 
40  P.  720. 

An  instrument  set  out  in  the  opinion  examined, 
and  held  to  be  a-valid  deed  of  conv^ance.  Cere- 
ghino T.  Waiter,  4  U.  514;  11  P.  S68. 

I4ver^  of  seisin  has  been  dispeiued  with  in 
TTtah,  either  by  usage  or  by  recording  statutes. 
Wells,  Fargo  &  Co.  v.  Smith,  2  U.  39. 

A  mayor's  deed  under  the  townmte  act  need  not 
be  witnessed.  Kenney  v.  Lewis,  2  U.  512;  Town- 
send  V.  Hooper.  2  U.  548. 

A  deed  that  is  acknowledged  and  recorded,  but 
not  attested  by  subscribing  witness  under  section 
617,  C.  L.  of  Utah,  1876.  page  is  not  valid  as  to 
a  stranger  to  the  deed  without  notice.  Tarpey  v. 
Deseret  Salt  Company,  5  U.  205;  14  P.  338. 

A  purchaser  for  a  valuable  consideration,  with- 
out notice  of  a  prior  equitable  right,  obtaining  the 
legal  eatate  at  the  time  of  his  purchase,  is  entitled 
to  priority  in  equity  as  well  as  law.  Townsend  v. 
Little,  109  U.  S.  504.   Same  case,  2  U.  546. 

A  grantor  without  any  consideration  executed  a 
deed  to  the  grantee,  and  delivered  it  to  J.  with 
instructions  to  keep  the  deed  until  after  the  gran- 
tor's death.  Within  a  week  after  the  grantor's 
death  J.  sent  the  deed  to  the  grantee  by  mail,  who 
had  no  previous  knowledge  of  it;  kM,  that  the 
gnntor^i  dea^  revoked  J.'s  anthority  and  there 
was  no  dellveiy  of  the  deed.  Peck  v.  Bees,  7  U. 
467;  27  P.  581. 

Where  a  grantor  conveyed  land  in  fee  to  his  son, 
reserving  a  certain  estate  therein  conditionally; 
held,  that  under  the  facts  the  grantor  is  estniDed 
from  cluming  the  estate  reserved.  Wells  v.  Wells, 
7  U.  68;  24  P.  752. 

A  deed  reserving  the  right  to  prospect  for  "  coal 
and  other  minerals,"  and  to  mine  and  remove  the 
same,  if  found  on  tlie  land  conveyed,  does  not  con- 
vey a  fee  simple;  and  a  quitclaim  deed  releasing 
the  right  reserved  as  to  coal  only,  does  not  cure  tiie 
deliBCt.   Adams  T.  Beed,  UU.4B0;  4ff  P.  7Sa 


A  party  who  enters  upon  the  land  of  another 
without  any  right  or  title  and  against  the  owner's 
consent,  acquires  no  right  to  such  land  unless  he 
maintains  such  adverse  possession  for  the  statatotj' 

Eiriod.  Coombs  v.  Sslt  Lake  and  Ft,  Douglass 
y.  Company,  9  U.  322;  34  P.  248. 
Mere  occupancy  of  land,  however  recent,  iasnffi- 
cient  evidence  of  titie  against  any  one  who  cannot 
show  a  better  claim;  and  la  sufficient  to  maintain 
an  action  against  a  stranger.  Johnson  T.  Tootle, 
14  U.  482;  47  P.  1033.  A  penon  in  the  lawAil  pos- 
session of  land  has  a  legal  right  to  prevent  an 
unlawful  entry,  by  any  force  necessary  short  of 
taking  human  life.  Id. 

MortgBffee.  A  mortgage  of  real  property  nnder 
the  statntm  of  Utah  does  not  vest  the  title  in  the 
mortgagee,  and  the  mortgagor  may  convey  the  title, 
subject  to  the  lien,  to  a  tilird  party.  Thompson  t. 
Cheesman,  —  U.  — :  48  P.  477. 

Where  a  grantee  In  a  deed  assnmes  and  srrees  to 
pay  a  mortage  his  agreement  inures  to  the  benefit 
of  the  mortgagee  and  his  assigns  and  they  obtain  all 
the  rights  of  the  grantor  in  the  deed  as  against  the 
grantee.  Clark  v.  Fisk,  9  U.  94;  33  P.  24a  Where 
a  vendee  has  given  a  mortgage  to  secure  part  of  the 
purchase  price,  and  then  the  vendee  sells  the  land 
a  deed  wherein  the  grantee  therein  aasumeeand 
agrees  to  pay  the  mortgage,  the  vendee  and  mort- 
gagor cannot  release  his  grantee  in  the  deed,  ao  as 
to  affect  the  rights  of  the  mortgagee  without  the 
mortgagee's  consent.  Id. 

Daendant  gave  his  notes,  secured  hj  mortgage 
on  certain  property  sold  him  hy  plainulT,  and  the 
property  vras  afterward  sold  to  D.,  and  by  D.  to  C, 
snmect  to  the  mortgage.  Property  was  worth  the 
(nil  amount  of  the  mortgage  at  the  matority  of  the 
notes,  bat  declined  in  value  thereafter.  FlidutUr 
extended  the  time  of  payment  without  the  consent 
of  the  defendant;  hdd,  that  the  pluntiff  assnmed 
the  risk  of  obtaining  his  money  out  of  the  land, 
and  that  defendant  was  released  from  liability  for 
a  deficiency  judgment.  Bunnell  v.  Garter,  14  U. 
100;  46  P.  755. 

A  purchaser  of  land  satgect  to  a  mortgage  pay- 
able at  a  certain  place,  which  £sct  was  not  known  to 
and  could  not  be  ascertained  by  the  purchaser,  in 
order  to  rolease  the  land  from  the  lien  with  casta 
and  interest  after  maturity,  should  have  made  a 
tender  at  the  place  of  business  or  residence  of  the 
maker.    McCauIey  v.  Leavitt,  10  U.  91;  37  P.  164. 

A  mortgage  made  to  secnre  the  payment  of  cer- 
tain valid  notes  was  sustained  against  the  attack  of 
a  creditor  of  the  mortgagor,  whose  claim  had  been 
reduced  to  judgment,  tba  court  holding  that  under 
the  facts  statedln  the  opinion  no  fhiod  wasshown. 
Ogden  State  Bank  v.  Barker,  12  U.  27;  40  P.  788. 

One  who  purchases  real  estate  with  notice  of  an 
existing  mortgage  thereon,  stands  in  the  same  rela- 
tion to  the  mortgagee  as  that  of  the  mortgagor,  and. 
is  estopped  from  aseerting  an  after«cqoirea  title  to 
defeat  the  mortgage.   Harrier  v.  Lee,  2  U.  460. 

Where  by  the  terms  of  a  deed  of  trust  the  D.  S. 
marshal  was  authorized  to  sell  the  property 
described,  a  sale  made  by  a  deputy  of  such  marshal 
as  "auctioneer"  is  void,  and  passeano  titie  to  the 
purchaser.  Singer  Mfg.  Co.  v.  Chalmers,  2  TJ.  542. 
Plaintiff  and  defendant  both  sn^osed  that 

Slaintiff 's  lota  were  covered  by  a  mortage  held 
efendant;  and  plaintiff  paid  defendant  $400  for  a. 
release,  which  was  credited  upon  the  note.  Subee- 

auently,  in  foreclosing  the  mortgage,  defendant 
iscovered  that  plaintiff's  land  was  not  included 
in  the  mortgage,  but  took  judgment  for  the  amoont 
of  the  note  leas  the  $400;  htld,  that  rinoe  the  mis- 
take was  attributable  to  plaintiff  rather  than  to 
defendant,  and  the  parties  could  not  be  placed  in 
statu  quo,  plaintiff  could  not  recover  tiiie  amount 
paid.   Bichey  v.  Clark,  11  U.  467;  40  P.  716. 

A  conveyance  of  lauds  to  secure  a  debt  due  from 
the  mortmgor,  the  amount  of  which  debt  is  stated 
prima  fitae  only  in  the  mortgage,  leaTinK  >  fhrther 
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a^Jostment  of  the  debt  to  be  made  between  the 
mortgagor  and  the  mortgagee,  is  nevertheleaa  a 
mortgage,  and  may  be  enforced  as  sacb  for  what- 
■«yer  tunonot  may  be  found  due  in  an  action  to 
forecloee.    Territory  t.  Qolding,  3  U.  38;  5  P.  546. 

BespoDdent  oonveyed  to  app^ant  two  rarcela  <tf 
land  for  93,150;  no  part  of  which  was  pidd,  and  at 
the  same  time  loaned  bim  $060,  and  took  note  of 
Appellant  and  wife  for  (1,000,  secared  by  mortgage 
4tn  said  two  ^rcels  of  land  and  a  third  parcel 
lielongiDg  to  said  wife;  respondent  brought  suit  to 
foreclose,  and  appellant  filed  answer  and  cross- 
•oomplaint,  claiming  right  to  rescind  aa  to  one  parcel 
pnrchaaed,  having  disposed  of  the  other  two  parcels; 
Xetd,  that  the  whole  transaction  was  one  contract, 
and  could  not  be  rescinded  in  part.  Kcltey  t. 
Kenhsw,  6  U.  296;  14  P.  804. 

A  mortgage  was  given  to  secure  the  purehsse 
price  of  certain  real  property,  and  throagb  mutual 
mistake,  resulting  from  a  fraud  of  the  mortgagee's 
agents,  a  valaable  part  of  the  property  wa«  not 
•conveyed,  bot  the  mortgagor  had  brought  suit  to 
reform  the  deed,  and  said  deed  had  been  reformed 
by  decree,  but  that  decree  appealed  f^om;  hdd,  that 
the  deed  having  been  reformed  and  the  dectee 
being  res  adjaduata,  then  was  no  &ilare  of  con- 
aidenlian.  Wavtch  Mining  Company  v.  Crescent 
Mining  Cdtaipaoy,  7  U.  8;  24  P.  58& 

Mortgaeroe—Subromtlon.  See  Featherstone  v. 
Emerson,  14  U.  12;  45  P.  713. 

Where  a  grantee  of  real  estate  assnmos  and  pqrs 
an  oatstandtng  mortgage  on  the  same,  relying  upon 
the  representations  of  the  grantor  that  there  wore 
no  other  liens  standing  against  the  propertj*  and 
a  judgment  against  the  grantor  was  recovered  sub- 
sequent to  the  date  of  the  mortgage;  held,  that  the 
j^ntee  will  be  subrogated  to  the  rights  of  the  mort- 
gagee, the  position  of  the  judgment  creditor  having 
in  no  way  beeu  changed  by  the  transaction.  John- 
eon  V.  Tootle,  14  U.  482;  47  P.  1033. 

Where  the  grantee,  in  consideration  of  a  convey- 
ance, promises  to  pay  a  mortgage  on  the  land  given 
1)7  his  grantor,  the  former,  as  between  himself  and 
the  grantor,  beoomesthe  principal  debtor,  and  the 
latter  his  surety;  but  the  holder  of  the  mortgage 
may  treat  both  aa  prindpals;  and  the  grantor  may 
recover  any  part  of  the  debt  paid  by  bim  to  the 
mortgagee  from  his  grantee.  The  grantee's  prom- 
ise to  pay  the  mortgagee  gives  the  latter  the  right, 
noon  accepting  the  promise,  to  make  the  grantee 
the  principle  debtor.  Thompson  v.  Cfaeesenuui,  — 
tr.  — ;  48  P.  477. 

In  an  action  to  forecloee  a  mortgage  given  by  K. 
and  wife  to  D.  upon  property  which  K. subsequently 
sold  to  O.,  who  assumed  the  mortgage  debt  in  the 
■deed  of  conveyance,  and  afterwards  the  holder  of 
the  mortgage  extended  the  time  of  payment  for 
«on8ideratioD;  and  at  the  time  of  such  extension 
the  property  was  worth  the  mortgage  debt,  and 
at  the  foreclosure  it  had  depreciated;  held,  that  K, 
was  released  from  liability  on  the  notes.  Schroeder 
V.  Kinney.  —  U.  — ;  49  P.  894. 

Public  lands,  etc  Where  a  party  enters  upon 
land  knowing  the  same  to  be  a  part  of  the  public 
^tnnaia,  he  is  only  entitled  to  recover,  as  against 
a  trespasser  having  no  title,  upon  showing  such 
facts  as  will  be  sufficient  to  nine  a  presumption  of 
title  in  himself.  Lilltanskyoldt  v.  Goes,  2  U.  292. 
There  can  be  no  partnership  or  tenancy  in  common 
in  an  actoal  possession  of  laud  anless  all  the  part- 
nen  ortenants  in  common  are  actually  occupying 
the  same.  Id.  The  rule  that  the  possession  of  one 
eo-tenant  is,  as  to  all  other  persons,  the  possession 
of  all,  applies  to  cases  where  the  joint  owners 
hold  lands  and  tenements  by  any  kind  of  title, 
-either  in  fee,  for  life,  for  ^ais,  or  at  will;  but 
there  can  be  no  tenancy  in  common  in  a  mere 
actual  possession  by  one;  there  must  be  some  right 
■or  title  to  the  possession  and  not  the  mere  actual 
pnawBSion  to  create  a  oo-tetuncy.  Id. 
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The  public  lands  of  the  United  States  are  not 
appropriated  simply  by  virtue  of  being  occupied  by 
squatters  not  seeking  to  obtain  the  government 
title.    Ferry  v.  Street,  4  U,  621;  11  P.  571. 

While  school  lands  are  segregated  from  the  pub- 
lic douuuD,  and  no  title  can  be  acquired  thereto, 
yet  poaiwlon  may  be  held  by  one  intending  to 
obtain  title  as  soon  as  that  can  bo  done,  and  such 
possession  can  be  maintained  in  favor  of  a  non- 
resident by  an  agent  or  tenant,  and  may  bo  devised 
by  will.  Actual  occupancy  is  necessary  to  a  posses- 
sory title,  bot  it  may  be  evidenced  by  an  endosure 
and  maintained  by  an  agent  or  tenant  Hyndman 
v.  Stowe,  9  C.  23;  33  P.  227. 

An  occupant  upon  public  lands  of  the  United 
States  before  such  lands  have  been  surveyed  or 
thrown  open  to  settlement,  who  has  placed  vala- 
able improvements  thereon,  has  a  vested  right 
therein.  United  States  v.  Tithing  Yard,  9  U.  273; 
34  P.  55. 

Congress  by  the  act  of  July  1,  1862,  granting 
certain  lands  to  the  C.  P.  Bailroad  Co.  of  C^., 
granted  the  perfect  legal  title  in  prcsenti,  to  all 
the  lands  included  in  the  giant,  whether  surveyed 
and  selected  or  not,  provided  the  lands  did  not 
come  within  the  exceptions.  Tarpey  v.  DMeret 
Salt  Company,  5  U.  494;  17  P.  631. 
'  Under  the  anti-polygamy  law  of  18S2  providing 
"that  existing  vested  rights  in  real  estate  shall  not 
be  impaired  1^  the  providons  of  this  Bceti<m;" 
Md,  that  the  Mormon  Church  by  taking  passesHion 
of  certain  real  estate  in  1848  acquired  a  vested  right 
therein.  United  States  T.  Tithing  Yard.  9  U.  273; 
34  P.  55. 

Under  act  of  congrefls,  July  1,  1862,  granting 
certain  lands  to  the  U.  P.  Bailroad  Co.  ''provided 
that  all  mineral  lands  shall  be  excepted  from  the 
operations  of  this  act,"  the  grantee,  upon  identifi- 
cation of  the  land,  and  prior  to  issuance  of  patent 
and  oxaminatioD  as  to  minerals,  takes  a  defeasible 
title,  and,  after  issuance  of  patent,  a  fee  ^rople. 
Adams  v.  Reed,  11  U.  480;  40  P.  7X. 

Vendor's  lien.  A  vendor's  lien  may  be  revived 
where  the  security  created  on  a  bond  and  mortgage 
was  adjudged  void  for  usury,  but  the  seeuri^  upon 
a  prior  one  was  free  from  usury.   Bemheisel  v. 

Finnan,  89  V.  S.  170. 

Waste.  It  is  waste  in  a  tenant  for  life  to  tear 
down  a  building,  although  it  is  done  with  Uie  inten- 
tion of  erecting  a  bettor  one.  Dooly  v.  Striughun, 
4  U.  107;  7  P.  405. 

BAUBB.  For  deeinons  on  "  Conditional  Sales  " 
see  note  to  2  159. 

When  in  a  sale  of  personal  property  something 
remains  to  be  doue  to  the  thing  sold  tu  identify  it 
or  to  discriminate  it  from  other  articles,  the  sale  is 
not  complete,  and  the  property  does  not  pass  abso- 
lutely to  the  purchaser.  Bt^blns  v.  Chlpman.  1  U. 
335. 

Whore  a  letter  accepting  an  offer  of  sale,  delivery 
to  be  made  within  forty  days,  was  mailed,  but  was 
not  received  prior  to  the  death  at  tfie  vendor*  htld, 
that  the  transaction  was  complete.  Haarstick  v. 
Fox,  9  U.  110;  33P.%1. 

A  promissory  note  given  for  the  purchase  price 
of  goods  sold  u  not  a  payment  of  the  debt,  in  the 
absence  of  a  special  agreement  to  that  effect.  Heath 
V.  White,  3  U.  474;  24  P.  762. 

Where  a  debtor  gave  tu  the  creditor  orders  for 
twenty-five  wagons  in  payment  of  a  debt,  the  cred- 
itor agreeing  that  the  wagons  were  to  be  sold  for 
the  highest  obtainable  prii-o  and  the  surplus,  after 
paying  the  debt  and  costs,  should  be  refunded  to 
the  debtor;  bot  the  entire  number  of  wagons  were 
not  delivered,  and  were  not  in  the  condition  bar- 
gained for,  and  part  were  sold  and  the  proceeds 
credited  upon  the  debt;  iMd,  payment  pro  tanto. 
Winchester  &  Partridge  Mfg.  Co.  v.  Funge,  109  U. 
S.  651. 

Under  a  contract  of  sale  of  cattle,  plaintift,  before 
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the  day  of  delivery,  had  paid  part  of  tho  purchase 

Srice,  and  defendants  rei^ised  to  deliver  until  the 
ill  price  was  paid,  and  plaintifTs  paid  it,  hut  pro- 
tested, dimming  the  right  to  deduct  the  price  of 
cattle  not  delivered,  it  being  winter  when  the  prop- 
erty required  the  personal  care  of  the  owner;  held, 
that  such  payment  was  made  under  dnrees  and 
could  be  recovered,  though  tho  purchaser  knew  all 
the  facts.  Buford  v.  Lonergan,  6  U.  301 ;  22  P.  164. 
Affirmed,  same  case,  148  U.  S.  581. 

A  contract  being  for  the  delivery  of  two  distinct 
things,  refusal  to  pay  for  one  doesnot  justify  with- 
holding delivery  of  the  other.  Tack«r  v.  Billing, 
3  U.  Si;  5  P.  554,  Where  part  payment  is  to  he 
made  upon  each  of  several  deliveries,  the  remain- 
der at  the  end  of  the  year,  delivery  cannot  be 
stopped  npon  failure  of  one  payment,  nor  can  an 
acnon  for  ttie  deferred  payments  be  maintained 
until  the  expiration  of  the  year.  Id.  If,  upon  a 
default  according  to  the  proper  construction  of  a 
contract,  the  vendor  is  justified  in  refusing  to  go 
on  with  the  delivery  under  it,  he  can  treat  the  con- 
tract  aa  re-cindod,  and  sue  upon  quantum  meruit, 
or  sue  upon  the  agreement  and  recover  for  the 
amount  furnished  according  to  the  contract,  and 
for  the  loss  of  profits,  if  any.  Id. 

Where  goods  were  sold  upon  deferred  payments 
represented  by  a  note  payable  at  sixty  days,  with 
the  understanding  that  a  part  should  be  paid  in 
twenty  davs,  and  the  purchaser  foiled  to  make  the  ' 
first  payment;  Md,  that  the  vendor  could  snnender 
the  note  and  recover  the  purchase  price  in  an  action 
of  debt  before  maturity  of  the  note.  Heath  v. 
White,  3  U.  474;  24  P.  762. 

Where  goods  in  possession  of  defendant,  a  rail- 
rood  company,  were  attached  September  1,  but 
possession  not  taken  as  required  by  law  until  Sep- 
tember 9,  and  plaintiff  on  September  6,  served 
notice  of  stoppage  in  transitu  on  defendant  corpo- 
ration; held,  that  the  right  of  stoppage  in  transitu 
prevailed  over  the  attempted  attachment.  Klesel 
V  U.  P.  By.  Co.,  6  U.  128;  21  P.  499. 

Under  the  facts  stated;  Held,  a  question  for  the 
jnry  to  determine  whether  or  not  the  defendant 
declined  the  goods  within  a  reasonable  time  or  by 
fitilure  to  do  bo,  accepted  them.  Lauer  v.  Bich- 
mond  Co-op.  Mer.  Inst,  8  U.  305;  31  P.  397. 

SPECIFIC  PKBFOBMANCE.  A  description  as 
"one-haif  interest  of  T.  of  Logan  City  in  horses 
and  ranch,"  etc.,  is  a  sufficient  description  for  spe- 
dflc  performance,  where  it  appears  that  T.  owned 
one-half  Interest.    Easton  v.  Thatcher,  7  U.  99;  25 

Where  an  heir  of  an  estate  which  had  been  orally 
partitioned  sells  the  part  thus  given  him  to  the 
administrator,  and  tho  latter  enters  mto  possession 
and  pays  the  purchase  price,  the  latter  becomes  the 
equitable  owner  of  the  land.  Ayres  v.  Jack,  7  U. 
249;  26  P.  300.  .     ,    .  , 

When  intention  to  execute  a  deed  of  gift  is  proved 
and  possession  taken  in  pursuance  of  the  promise, 
and  valuable  improvements  made,  specific  perform- 
ance will  usually  be  decreed.  Darke  v.  Smith,  14 
U.  :B;  43  P.  1006.  ^     .  ^ 

Where  vendor  agreed  at  once  to  furnish  an 
abstract  of  title,  and  the  purchasers  were  to  have 
thirty  days  from  the  date  of  contract  to  examine 
the  title,  and  were  to  complete  the  purchase  if  the 
Utlo  was  approved  by  their  attorneys;  hdd,  that  in 
order  to  enforce  specific  performance,  the  purchas- 
ers were  hound  to  tenner  the  remainder  of  the 
purchase  money  within  thirty  days,  and  that 
Uie  fiiilnre  of  tho  vendor  to  furnish  the  abstract  of 
title  did  not  excuse  ihem  from  making  the  tender. 
Kelsc'y  V.  Crowther,  7  U.  519;  27  P.  695;  affirmed 
in  16:i  U.  S.  404. 

A  court  of  equity  will  not  decree  the  spedflc 
iHirftirmanco  of  a  contract,  unless  the  description 
of  tho  land  mentioned  is  specific  and  certain,  or  can 
ho  mid'ted  so.  Keed  v.  t*we.  8  U.  39;  29  PJ«. 
Fur  doaeription  in  a  contract  held  to  be  so  uncertain 


that  a  court  would  not  decree  specific  perfonuanoe. 
see  Id. 

Where  a  defendant  has  posaeasion  under  an 
alleged  contract  to  purchase,  wbidh  contract  was 
never  performed,  the  defendant  shows  no  right  to 
a  speciflc  performance.  Jones  T.  Hemmott,  6  U. 
212:  30  P.  752. 

A  plaintiff  xefusing  title  when  tendered  cannot 
insist  upon  specific  performance.  Ooldthwait  v. 
Lynch,  9  U.  186;  33  P.  699. 

A  verbal  agreement  under  wliich  plaintiff  ia  to 
procnreaoompaQytoopetate  certain  property  "upon 
a  basis  the  details  of  which  were  to  be  thereaiter 
agreed  upon,"  cannot  be  enforced  for  uncertainty; 
nor  can  a  verbal  contract  by  which  M.  was  to  raise 
money  to  operate  certain  property,  but  which  fixed 
no  time  therefor,  nor  the  amount,  and  which 
required  M.  to  place  the  property  without  showing 
how  he  was  to  get  title  to  it.  Whitehill  v.  Lowe, 
10  U.  413;  .TT  P.  589.  Wliere  a  verbal  contract 
requires  M.  to  perform  certain  labor,  to  pay  the 
expenses  of  litigatiou,  and  give  half  the  profits 
accruing  from  the  transaction  to  the  plaintiff,  who 
did  nothing  but  introduce  and  recommend  him  to 
one  of  the  owners  of  certain  property,  tbe  court 
will  not  decree  a  s^cific  performance  l>ecause  such 
contract  ia  uncertain  and  not  fair  or  just.  Id. 

Where  specific  performance  will  not  he  granted 
where  possession  has  been  taken  under  an  imper- 
fect agreement,  or  under  an  erroneoos  construction 
of  a  ctmtract,  the  court  will  retain  the  case  to  afford 
reasonable  compensation  for  lasting  improvements. 
Duke  V.  Griffith,  13  U.  361:  45  P.  276. 

A  letter  that  has  been  lost  and  which  did  not 
contain  a  description  of  the  premises  with  reason- 
able certainty,  cannot  be  made  the  basis  of  specific 
performance.    Darke  v.  Smith,  14  V.  3.5;  45  P.  1006. 

Where  plaintiff  brings  an  action  for  specific  per- 
formance of  a  contract  for  the  sale  of  land  and,  on 
being  denied  specific  performance,  is  gmnted  a 
judgment  for  damages  for  breach  of  contract,  if  he 
insists  on  his  judgment  for  damages  he  waives  his 
right  to  claim  specific  performance.  Ooldthwait  t. 
Lynch,  9  V.  186;  33  P.  699. 

TRESPASS.  A  claim  based  upon  a  trespuss  ia 
not  rightful,  and  cannot  be  retained.  Cain  heirs  v. 
Young,  1  U.  361. 

A  dfaimant  of  the  premises,  who  institutes  the 
proceedings,  and  the  attorney  who  directs  the  con- 
stable to  execute  awrit  of  restitution  which  iavoid. 
are  liable  for  actual  damages  necessarily  incurred 
in  the  proper  execution  of  the  writ,  but  not  for 
exemplnry  damages  arising  from  the  acts  of  the 
constable  unauthorized  by  the  mandate  of  the  writ; 
but  neither  the  claimant  nor  the  attorney  are  liable 
for  damages  occasioned  by  the  constable's  remov- 
ing furniture  from  the  house  on  the  disputed 
premises,  and  leaving  it  out  of  doors.  Manes  v. 
Culmer,  6  U.  419;  24  P.  528. 

TRUSTS  AND  USES.  No  resulting  trust  can 
be  founded  upon  a  fiduciary  relation  where  no  such 
relation  exists.    Myers  v.  Adams,  9  U.  8;  33  P.  222. 

Where  an  attorney,  employed  by  plaintiff  to  buy 
certain  land  for  him.  purchased  the  land  for  him- 
self, with  his  own  money,  by  representing  that  the 
purchase  was  for  plaintiff,  upon  tender  to  the  attor- 
ney of  the  purchase  money  and  compensation  for 
his  services,  an  enforceable  trust  resulted  in  plain- 
tiff'sfavor.    Haight v. Pearson,  11  U. 51;  39P.479. 

Where  two  of  three  partners  took  in  their  own 
namesadoed  to  lands  purchased  by  the  partnership, 
and  afterward  sold  the  property  for  an  increased 
price;  heid,  that  the  other  partner  and  his  assignee 
were  entitled  to  one-third  of  the  increased  price, 
after  deducting  therefirom  the  deferred  payment 
made  by  tho  other  partners.  Knanaa  t.  Gaboon. 
7  U.  182;  26  P.  295. 

Defendant  was  indebted  in  a  large  sum  to  three 
different  i>er8ons,  to  secure  which  indebtedness,  de- 
fendants with  others  organized  anuraery  company. 
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and  deeded  certain  lands  to  a  tmstee  to  convey  to 
the  corporation  upon  orgnoizatiou.  The  transaction 
havingbeeamadein  good  faith;  A«fd,  that  the  trust 
was  a  pusiTe  or  naked  one,  and  that  the  legal  title 
would  «us  to  the  nunery  company  upon  oi^nixa- 
tion.    Henderson  v.  Adams,  —  U.  — ;  48  P.  396. 

While  the  statute  of  uses  never  becftme  a  part  of 
the  English  common  law,  and  has  never  been 
adopted  by  the  loRislature  of  this  state,  the  common 
law  of  this  state  will  execute  a  paative  or  naked 
trust  and  vest  the  legal  title  in  toe  person  having 
tiie  use,  the  cestai  que  trust.  Id. 

The  &ct  that  a  stockholder  writes  to  a  director 
of  a  corporation  soliciting  friendly  advice  in  the 
sale  of  the  stock  of  such  corporation,  and  the  latter 
afterwards  purcliased  the  stock  of  the  former  with- 
out f^aud;  kdd,  that  no  confidential  or  trast  relation 
wu  mated.  Haaistick  v.  Fox.  9  U.  110;  33  P.  251; 
156  U.  S.  ffTi. 

The  possession  of  one  as  trustee  cannot  support 
an  individual  claim  of  possession.  Cain  heirs  v. 
Yonng,  1  U.  361. 

The  authority  of  trustees  of  an  express  trust  is 
limited  to  the  terms  and  purposes  of  the  trust. 
Kahn  v.  Hamilton,  2  U.  ll-'i.  Trustees  under  a 
trust  deed  with  power  to  sell  to  pay  certaun  debts 
have  no  autbori^  to  apply  the  proceeds  to  the  pay- 
ment of  other  debta.  or  even  to  charge  such  tmst 
with  f>theT  debts.  Id. 

Where  a  person  holds  the  title  to  property  aar^ 
chased  for  the  benefit  of  himself  and  others,  ne  is 
a  trustee.    Fisk  v.  Patton,  7  U.  399;  27  P.  1. 

The  general  rule  is  that  one  who  occupies  the 
position  of  trustee  for  the  benefit  of  others,  is  inca- 
pable of  parchaKing  the  trust  property  either  at 
public,  private,  or  judicial  sale  for  himself.  Ham- 
ilton V.  Dooly,  —  U.  — ;  49  P.  769.  Where  the 
drcomstances  warrant  it,  a  truitteo  may,  by  special 
application  to  a  court  of  equity,  obtain  a  decree 
under  which  he  will  be  entitled  to  purchase  and 
hold  trust  property  freed  from  the  trust.  Id. 
Where  N.  mortgaged  certiiin  mining  property  to  D., 
and  afterwards  deeded  the  same  to  D.  upon  tlie  parol 
trust  to  pay  X.'s  debts  and  account  for  the  balance, 
and  dued  leaving  a  will  by  which  D,  was  ap- 
pmnted  bis  executor,  and  confirming  said  trust;  and 
the  property  was  aflenrards  bought  at  a  sale  upon 
foieeloBQre  of  liens  hy  D.;  keM,  that  the  property 
could  not bedivertedfromthetrust;  that  D.'s  posi- 
tion as  mortgaxee  would  not  permit  him  to  assume 
an  attitude  of  hostility  to  the  interests  of  the  ees- 
tois  que  trust;  that  D.  could  not,  while  acting  as 
troBtee,  gain  an  advantage  to  himself;  that  it  was 
tbedntyof  D.  to  acconntto  the  beneficiaries  forthe 
profits  of  the  trust  funds.  Id.  In  such  a  case 
the  beneficiaries  have  the  option  to  affirm,  or  within 
a  reasonable  time  set  aside  the  sale;  and  in  ca.se  of 
affirmance,  to  require  an  accounting  for  the  proflttt; 
and  no  fraud  on  the  part  of  the  trustee  so  pur- 
chasing need  be  shown  to  give  the  cestui  que  trust 


While  the  owner  of  real  estate  can  spedfically 
appropriate  rents  and  profits  to  a  named  purpose, 
or  create  a  trust  in  them  separate  and  apart  from 
the  title  to  the  real  estate,  yet  irhere  the  manifest 
ot^ject  is  security,  and  the  title  is  conveyed,  the 
mere  direction  to  appropriate  the  rents  and  profits 
to  the  payment  of  the  debt  will  not  relieve  the 
realty  from  the  burden  of  the  lien,  or  limit  the  lat- 
ter solely  to  rents  and  profits.  Cliarter  Oak  Life 
Ins.  Co.  T.  GUbome,  5  U.  319.  Affirmed,  1^  U.  8. 
319. 

On  tiio  dissolution  of  the  corporation  of  the 
Church  of  Jesus  Christ  of  Latter-day  Slants,  this 

personal  property  became  vested  in  the  govern- 
ment of  the  United  States  in  its  sovereign  capacity, 
to  be  applied  under  the  general  doctrine  of  cypres, 
either  by  the  court  or  by  direction  of  congress, 
for  the  promotion  of  the  general  purposes  of  Teligion 
and  charity.  The  Church  v.  U.  8.,  136  IT.  8.  1. 
Reversed  in  150  U.  S.  145,  congress  having,  by  joint 
resolution  pending  an  appeal  from  a  subsequent 
decree  of  the  court  below,  prescribing  a  mode  of 
application,  directt>d  a  difl'ercnt  mode  from  that 
prescribed  in  the  former  decree. 

If  property  is  devised  to  charitable  uses  in  such 
general  terms  that  it  may  be  devoted  to  one  or 
more  of  several  charities,  the  doctrine  of  cy  ores 
is  confined  tu  a  choice iH'tween  such  objects.  W^ere 
some  of  the  purposes  generally  specified  are  legal 
and  others  are  illegal,  the  court  may  devote  the 
fiind  to  such  purposes  which  are  legal  as  are  within 
the  donors'  iutention.  Property  contributed  for  a 
church  for  general  church  purposes  cannot  be 
devoted  to  the  l)enefit  of  the  common  schools  under 
the  doctrine  of  cy  pres.  on  the  plea  that  one  of 
such  church  purposes  is  Illegal,  such  discretion 
involvinR  a  total  change  of  purpose,  and  not  being 
within  th"  intention  of  the  donors.  U.  8.  v.  The 
Church,  8  U.  310;  31  P.  436.  The  personal  property 
of  the  disincorporated  Mormon  chunji  was  devoted 
by  the  donoTs  to  general  church  parposos,  one  of 
which  was  the  propagation  and  encouragement  of 
polygamy,  others  of  which  were  legal,  such  as  the 
relief  of  the  poor  and  the  building  and  repair  of 
houses  of  worship.  When  the  church  was  disin- 
corporated its  real  estate  was  escheated  to  the 
United  States,  but  no  disposition  was  made  of  its 
personal  property,  which  was  left  without  an 
owner;  Md,  that  such  property  should  be  vested 
In  a  tmstee  to  be  used  for  church  purposes  which 
were  legal,  such  as  the  relief  of  the  poor  and  the 
building  and  repair  of  houses  of  worship — Kane, 
C.  J.,  dissenting— on  the  ground  that  the  church 
having  ceased  the  encouragement  of  polygamy,  the 
property  should  be  vested  in  the  first  presidency  of 
the  church,  who  were  designated  by  the  church 
generally  to  hold  property  for  the  ohui^h,  to  be 
used  for  church  purposes  which  they  selected,  as 
the  relief  of  the  poor  and  the  building  and  repair 
of  houses  of  worship.  Id. 


the  benefit  of  the  purchase.  Id. 

2489.  Rule  as  to  statutes  in  derogation  of  common  law.  Equity 
prev^ls.  The  rule  of  the  common  law  that  statutes  in  derogation  thereof  are 
to  he  strictly  construed,  has  no  application  to  the  Revised  Statutes.  The  Revised 
Statutes  establish  the  law  of  this  state  respecting  the  subjects  to  which  they  relate, 
and  their  provisions  and  all  proceedings  under  them  are  to  be  liberally  construed 
with  a  view  to  effect  the  objects  of  the  statutes  and  to  promote  justice.  When- 
ever there  is  any  variance  between  the  rules  of  equity  and  the  rules  of  common 
law,  in  reference  to  the  same  matter,  the  rules  of  equity  shall  prevail.  [C.  L. 
§  2987*. 

Oal.  C.  av.  P.  1  4*;  Mont.  C.  Civ.  P.  ?  34.53». 

Iaw  and  equity  may  he  administered  in  the  same  action,  Con.  art.  B,  sec.  19. 

2490.  Bevised  Statutes  not  retroactive.  No  part  of  the  Revised 
Statutes  is  retroactive,  unless  expressly  so  declared.    [C.  L.  ^  2986. 

Gal.  C.  Civ.  P.  i  3;  Mont.  C.  Civ.  P.  3  3451.  that  It  should  operate  retrospectively.   Parrel  v. 

A  statute  will  not  be  given  a  retrospective  efiect,     Pingree,  S  U.  443;  16  P.  843. 
unless  its  terms  show  clearly  a  legislative  intention 
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24G1.  Oivil  and  criminal  remedies  not  merged.  When  the  Ti<^ 
tion  of  a  right  admitB  of  both  a  civil  and  criming  mnedy,  the  right  to  prosecate 
the  one  ia  not  merged  in  the  other.    [C.  L.  §  3000. 

2492.  Effect  of  repealing  a  statute.  The  repeal  of  a  statute  does  not 
revive  a  statute  previously  repealed,  nor  affect  any  right  which  hae  accrued,  any 
duty  imposed,  any  penalty  incarred,  nor  any  action  or  proceeding  oommcotced 
under  or  by  virtue  of  the  statute  repealed.    [C.  L.  §  2982*. 

2493.  Time,  how  computed.  The  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day  and  including  the  last, 
unless  the  last  is  a  holiday,  and  then  it  is  also  ezdnded.    [C.  L.  §  2992. 

Cal.  C.  Civ.  P.  §  12;  Mont  Pol.  C.  g  11. 

2494.  When  appointed  day  is  a  holiday.  Whenever  any  act  of  a 
secular  nature,  other  than  a  work  of  necessity  or  mercy,  is  appointed  by  law  or 
€onti*act  to  be  performed  upon  a  particular  day,  which  6a,y  falls  upon  a  holiday, 
such  act  may  be  performed  upon  ^e  next  business  day  with  the  same  effect  as  if  it 
had  been  performed  npon  the  day  appointed.  Nothing  in  this  nor  the  preceding 
section  shall  be  so  construed  as  in  any  manner  to  change,  alter,  or  modify  the 
time  of  the  maturity  of  negotiable  instruments.    [C.  L.  §  2993. 

CbI.  C.  dv.  P.  g  13*;  Mont.  .Pol.  C.  g  13*.  Maturity  of  negotiable  instrument,  g  1667.  Holid^s,  {  U4S. 

2495.  Seal,  how  affixed.  When  the  seal  of  a  court,  or  public  officer,  is 
required  by  law  to  be  affixed  to  any  paper,  the  word  **  seal "  includes  an  impres- 
sion of  such  seal  upon  the  paper  cdone,  as  well  as  upon  wax  or  a  wafer  aflKnd 
thereto.    In  all  other  cases  the  word  seal  may  include  a  scroll  printed  or  written. 

[C.  L.  §  2994. 

Cal.  C.  Civ.  P.  5  14*;  Mont.  Pol.  C.  g  13*.  Private  seals  unnecesBary,  g  1976. 

2496.  Where  authority  joint,  maoority  may  act.  Words  giving  a 
joint  authority  to  three  or  more  public  officers  or  ot^er  persons,  are  construed  as 
giving  such  authority  to  a  majority  of  them,  unless  it  is  otherwise  expressed  in 
the  act  giving  the  authority.    [C.  L.  §  2995. 

Cal.  C.  Civ.  P.  i  16;  Mont.  Pol.  C.  {  14. 

2497.  Words  and  phrases,  how  construed.  Words  and  phrases  are 
constraed  according  to  the  context  and  the  approved  usage  of  the  language ;  bat 
technical  words  and  phrases,  and  such  others  as  have  acquired  a  peculiar  and 
appropriate  meaning  in  law,  or  are  defined  by  statute,  are  to  be  oons^ued  accord- 
ing to  such  peculiar  and  appropriate  meaning  or  definition.    [G.  L.  §  2996. 

Cal.  C.  dv.  P.  i  16;  Mont.  Pol.  C.  1 15. 

2498.  Rules  for  construddon  of  statutes.  In  the  oonstrucldon  of  the 
statutes,  the  following  rules  shall  be  observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  int^t  of  the  l^islature  or  repugnant  to  the  con- 
text of  the  statute: 

1.  The  word  "  month"  means  a  calendar  month  unless  otherwise  expressed, 
and  the  word  "year"  or  the  abbreviation  "A.  D."  ia  equivalent  to  the  expres- 
sion "year  of  our  Lord." 

2.  The  word  "oath"  includes  "affirmation";  and  the  word  "swear** 
includes  the  word  "affirm."  Every  mode  of  oral  statement  under  oath  or 
affirmation  is  embraced  in  the  term  "testify,"  and  every  written  one,  in  the 
term  "depose." 

3.  The  word  "signature"  includes  any  name,  mark,  or  sign  written  with 
the  intent  to  authenticate  any  instrument  or  writing. 

4.  The  word  "  writing  "  includes  printing,  writing,  and  typewriting. 

5.  The  word  "person  "  includes  bodies  politic  and  corporate,  putn^shipB, 
Associations,  and  companies. 

6.  The  singular  number  includes  the  plural,  and  the  plural  the  singular. 

7.  Words  used  in  the  masculine  gender  comprehend,  as  well,  the  feminine 
and  neuter. 

8.  Words  used  in  the  present  tense  include  the  futiu«. 

9.  The  word  "  property  "  includes  both  real  and  personal  property. 


Digitized  by 


STATUTES— CONSTKUCTION. 


675 


10.  The  terms  "land,"  "real  estate,"  and  "real  property"  include  land, 
tenements,  hereditaments,  water  rights,  possessory  rights,  and  claims. 

11.  The  term  "personal  property"  inclades  every  description  of  money, 
goods,  chattels,  effects,  evidences  of  rights  in  action,  and  all  written  instruments 
by  which  any  pecuniary  obligation,  ri^t  or  title  to  property  is  created,  acknowl- 
edged, transfeiTed,  increased,  defeated,  discharged,  or  diminished,  and  every  right 
fur  interest  therein. 

12.  The  word  "will "  includes  codicils. 

13.  The  word  "writ "  signifies  an  order  or  precept  in  writing,  issued  in  the 
name  of  the  state,  or  of  a  court,  or  judicial  officer;  and  the  word  "process"  a 
writ  or  summons  issued  in  the  course  of  judicial  proceedings. 

14.  The  word  "state,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories ;  and  the  worcto 
"United  States"  may  include  the  District  and  the  t^ritories. 

16.  The  words  ' '  highway ' '  and  ' '  road ' '  include  public  bridges,  and  may  be 
held  equivalent  to  the  words  *'ootmty  way,"  "county  road,"  "common  road," 
and  "stftteroad." 

16.  The  words  "insane  person"  include  idiots,  lunatics,  distracted  persons, 
and  persons  of  unsound  mind. 

17.  The  words  "sheriff,"  "county  attorney,"  "clerk,"  or  other  words 
used  to  denote  an  executive  or  ministerial  officer,  may  include  (my  d^nty  or  other 
person  performing  the  duties  of  such  officer,  either  generally  or  in  special  cases ; 
and  the  words  "oounty  clerk"  may  be  l^d  to  indnde  "derk  of  tdie  district 
eonrt" 

18.  The  word  "executor"  includes  administrator,  and  the  term  "adminis- 
tator"  includes  executor,  where  the  subject  matter  justifies  such  use. 

19.  The  word  "population"  where  used  in  these  Revised  Statutes,  or  in  any 
statute  hereafter  passed,  shall  be  taken  to  be  that  as  shown  by  the  last  preceding 
Btate  or  national  census,  nnless  otherwise  specially  provided. 

20.  The  word  "councilman"  may  include  trustee  of  towns. 

21.  The  word  "town"  may  mean  incorporated  town  and  may  include  cities. 

22.  The  word  "vessel"  when  used  with  reference  to  shipping,  includes 
steamboats,  canal  boats,  and  every  structure  adapted  to  be  navigated  from  place 
to  place.    [C.  L.  §  2997*. 

OkL  C  Qv.  P.  i  IT;  Oal.  Pol.  C.  }  IT;  Mont. 

The  word  "procefls"  defined,  2674.  Conatrnction 
rf  "nai  estate,"  "coaveyance,"  "heirs."  22  1868- 
1971.  2779,  2784.  Pnbltc  highwaTS  defined,  >  U14. 
"Incompetent  peimn"  includes  what,  }  4001. 
When  principal  inclodes  depa^,  2  S47.  Conabmo- 
tiui  of  terms  used  in  taxation,  2  Word 
"property  "  defined,  Con.  art.  13,  sec.  2. 

SKAOTMBtNT  AND  VALIDITY.  Where  an 
Kt  it  foand  amoi^  the  laws  passed  by  the  Ifwisla- 
tore,  and  is  published  by  authority,  and  is  found 
in  the  records  of  the  secretary  of  the  territory, 
ui then tica ted  and  approved  in  due  form,  these 
beta  laiM  a  strong  presumption  of  the  regular 
PMBgBof  the  law,  and  the  burden  is  upon  any  one 
rtiwidng  tlie  Taliai^  of  luch  law  to  overcome  saeh 
presumption.    Lyman  v,  Martin,  2  U.  1^. 

In  the  absence  of  a  constitutional  requirement, 
a  law  passed  without  any  enacting  clause  is  vt^id. 
Wsfeon  V.  Corey,  6  U.  150;  81  P.  1089. 

When  tbe  validity  of  a  statute  is  questioned,  the 
carolled  act  dniy  dgned,  proved,  and  deposited,  is 
prima  fiusie  but  not  conclusive  evidence  of  its  con< 
ititational  enactment  and  of  what  the  law  is. 
KitcUe  V.  Bichards,  14  U.  345;  47  P.  670. 

The  enactments  of  the  territorial  legislature  will 
be  oonstraed  less  liberally  than  the  laws  of  a 
swrereten  sinte,  and  will  be  held  void  with  less 
hesitation,  when  tHeaxlj  unreasonable,  oppresrive, 
or  unjust.    Pw^le  v.  Daniels.  6  U.  288;  &  P.  159. 

In  the  organic  act,  municipal  charters,  taxation, 
sad  bonndariesi,  are  rightful  sulgeetB  of  legislation. 
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bnt  the  extent  of  the  legislative  discretion  with 
reelect  to  those  subjecto,  though  not  expressly 
limited,  must  have  a  reasonable  limit.  Id. 

An  act  providing  that  the  Compiled  Laws  of 
Utah  published  under  tbe  auspices  of  the  qtecial 
eomnuttee  "are  hereby  approved  and  adopted," 
did  not  amonnt  to  the  enactment  of  any  new  law, 
but  was  simply  an  approval  of  the  work  of  the 
compiling  committee.    Lyman  v.  Martin,  2  U.  136. 

Where  a  statute  of  1878  was  included  in  the 
compilation  of  18H8,  but  with  errors,  and  in  1690 
the  legislature  enacted  that  wherever  there  was  a 
difference  between  the  original  ads  and  the  com- 
pilation of  1888,  the  original  acts  should  control; 
held,  that  the  statute  of  1878  was  continued  in  force. 
Feeble  T.  Beggel,  8  U.  iU;  88  P.  9CS6.  * 

OONSTBUOnON  AND  QPBBATION.  The 
stetute  conferring  upon  territorial  district  courts 
the  jurisdiction  vested  in  district  and  circuit 
courts  of  the  U.  S.  extends  the  jurisdiction  of  such 
territorial  courts  to  all  cases  wherein  jurisdiction  is 
conferred  npon  the  U.  S.  courts  by  subsequent  laws. 
Johnson  v.  U.  8.,  6  V.  m;  24  P.  256.  677. 

Territorial  laws  not  infringing  the  constitution 
or  laws  of  the  U.  S.  are  binding  upon  territorial 
courts.   Peo^e  v.  Bitehie,  12  U.  180;  42  P.  209. 

The  act  of  Utah  having  been  copied  from  a  statute 
of  California  which  was  itself  taken  from  a  statute  of 
another  state,  the  sunreme  court  is  not  bound  by 
the  construction  of  the  statute  made  by  the  courte 
of  California.  Coulam  v.  Doull,  4  U.  267;  9  P.  568. 
Affirmed,  133  U.  S.  216.  While  it  is  the  ordinary 
rule  to  aooept  the  interpretation  given  a  statute 


676 


SUPPORT  OF  POOB  BY  RELATIVES. 


tfae  courts  of  the  country  by  which  it  was  oriKi- 
nally  adopted,  the  rule  ib  Dot  absolute,  and  tlie 
interpretation  placed  upon  a  statute  of  Utah  by 
the  supreme  court  thereof,  being  that  required  by 
its  obvious  meaning,  will  not  be  r^ected  because, 
anparently,  the  aupreme  court  of  California,  from 
which  the  atatate  was  taken,  has,  in  a  single  deda- 
ion,  taken  a  different  view.  Whitney  v.  Fox,  166 
TJ.  S.  637.  Affirming  Wood  v.  Fox,  8  C.  380;  32  P. 
48.    Where  the  territorial  legislature  has  adopted 

ertions  of  the  code  of  a  neighboriDg  state,  which 
d  previoo^  been  construed  by  the  supreme  court 
of  sach  state,  it  takes  them  with  the  construction 

S laced  upon  them,  and  is  not  bound  to  follow  a 
ecision  of  the  federal  supreme  court  on  the  con- 
struction of  the  same  statatedetcrmiDed  on  appeal 
from  a  state  other  tlian  the  one  from  which  the  law 
was  adopted.  Pec^le  t.  Bitehle,  12  U.  180;  42  P. 
209. 

A  statute  may  be  valid  in  part  and  void  in  part. 
Duncan  v.  McAllister,  1  U.  ol.  Where  the  provi- 
sions of  an  invalid  statute  are  interdependent,  the 
whole  statute  must  be  declared  invalid.  Bromley 
V.  Beynolcb,  2  U.  G2S.  The  territorial  statute  cre- 
ating the  office  of  auditor  of  pablio  aoooants  also 
provided  that  it  should  be  filled  1^  election;  held, 
that  the  entire  statute  was  not  rendered  void-  by 
the  invalidity  of  a  part,  and  that  the  office  was 
lawfully  created.  People,  ex  rel.  Dickson,  v.  Clay- 
ton, 4  if.  ^1;  11  P.  206.  Where  the  invalid  portion 
of  a  statute  is  distinctly  aeparaUe  from  the  remain- 
der, and  the  remainder  In  itself  is  complete,  the 
invalid  portion  maybe  ngected  and  the  remainder 
stand.  City  of  Eureka  v.  Wilson,  —  U.  — ;  48  P. 
150. 

W  here  the  provisions  of  a  statute  are  repugnant  or 
susceptible  of  two  constructions,  one  of  which  gives 
effect  to  all  of  its  provisions,  and  one  of  which  does 
not,  that  construction  will  be  adojpted  which  per- 
mits all  its  provisions  to  stand  In  force.  Oary- 
Lombard  Co.  v.  Partridge,  10  U.  322;  37  P.  572. 


Morrison  v.  Cary-Lombard  Co.,  9  U.  70;  33  P.  238. 
In  the  interpretation  of  a  statute,  that  construction 
will  be  adopted  which  will  make  all  of  its  parts 
consistent.  The  construction  adopted  by  those 
charged  with  its  execution  immediately  after  its 
enactment  will  have  great  weight  with  the  eonjt 
In  determining  its  meaning.  Page  v.  Utah  On- 
mlsrion,  11  U.  119;  38  P.  499. 

By  an  act  of  the  territorial  legislature  of  Utah, 
approved  January  19,  1855,  the  Church  of  Jesiu 
Cnrist  of  Latter-day  Saints  was  incorpoiated;  kM, 
flnt,  that  tfae  act  of  eongrees  of  July  1, 1S82:  r^eal- 
Ing  portions  of  tho  territorial  act  was  not  an  implied 
approval  of  the  remainder  of  the  act;  second,  that 
congress  liad  power  by  an  act  in  force  March  3, 1887, 
to  annul  the  remainder  of  the  law;  third,  that  snch 
disapproval  was  not  a  iaw  imploring  the  obligatioiu 
of  a  contract;  fourth,  that  proper^  acquired  and 
held  by  the  church  in  violation  of  the  act  of  con- 
gress was  suhiect  to  forfeiture  and  tho  escheating 
thereof  does  not  interfere  with  any  vested  right. 
U.  8.  V.  The  Church,  5  U.  361;  15  P.  473. 

A  statute  should  be  so  expounded  as  to  give  efibot 
to  what  was  manlfestiy  the  intention  of  the  l^is- 
Utnie.   Eclipee  Mfg.  Co.  t.  Nichols,  1  U.  S6S. 

Particular  p^rovlnons  in  a  statnte  will  control 
geneml  provision.  People,  ex  rel.  Board  of  Edu- 
cation, V.  Utah  Com'rs,  7  U.  279;  28  P.  577.  In  case 
of  doubt  as  to  the  construction  of  a  statnte  x^arding 
the  compensation  of  a  pabUe  officer,  that  oimstnie- 
tion  most  fovoraUe  to  the  officer  should  be  adopted. 
V.  8.  V.  AveriU,  4  U.  418;  7  P.  527.  See  U.  8.  v. 
Averill,  130  U.  S.  335.  Where  a  right  exists  tmly 
by  statutory  enactment,  thestatute  must  be  strictly 
construed  and  followed,  or  the  right  cannot  be 
enforced.  Burrows  v.  Kimball,  11  U.  149;  41  P. 
719.  The  court  will  not  hold  that  an  act  is  not 
within  the  police  power  of  the  state,  unless  it  ii 
clearly  without  such  power.  Holden  v.  Hardy,  — 
U.  —;  46  P.  756. 

Decisions  on  repeals  under  {  2468. 


TTTLB  66. 

SUPPORT  OF  POOR  BY  RELATIVEa 

2499.  Who  liable.  Amount.  Action  to  recover.  Every  poor 
pernon  who  shall  be  unable  to  earn  a  livelihood  in  consequence  of  any  bodily 
infirmity,  idiocy,  lunacy,  or  other  unavoidable  cause,  ehall  be  supported  by  tiie 
father,  grandfather,  mother,  grandmother,  child,  grandchild,  brother,  or  sister 
of  mch  poor  person,  if  they  or  any  of  them  be  of  sufficient  ability;  and  if  aay 
person  shall  fail  or  refuse  to  support  his  or  her  father,  grandfather,  mother,  grand- 
mother, child,  grandchild,  sistei',  or  brother,  having  the  ability  to  do  so,  when 
*  directed  by  the  board  of  county  commkedoners  of  the  county  where  sudi  poor 
person  shall  be  found,  whether  such  relative  shall  reside  in  &e  same  county  or 
not,  and  the  burden  of  supporting  such  poor  person  shall  fall  upon  the  county, 
Hucii  relative  shall  forfeit  and  pay  to  the  board  of  county  commissioners,  for  the 
Hwe  of  the  poor  of  the  county,  such  sums  as  may  be  by  the  board  of  county  com- 
mitwioners  deemed  adequate  and  proper  to  be  paid,  not  exceeding  twenty  dollars 
»  month  for  each  and  every  month  during  which  the  county  m&y  be  <^ai;ged 
with  the  support  of  snch  poor  person,  to  be  recovered  in  the  name  of  the  county, 
in  an  action  before  any  court  having  jurisdiction ;  provided,  that  whenever  axij 

{)erHon  becomes  a  panp^r  from  intempwanoe  or  oth^  bad  conduct,  he  shall  not 
Kt  entitled  to  support  from  any  relative  except  parent  or  child.    [C.  L.  §  1938*. 

(Juunty  oomralMlonen  to  provide  tar  the  poor,  {  611.  ntb.  40. 
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2500.  Id.  Order  in  which  liable.  Children  shall  first  be  called  upon 
to  support  their  parents,  if  there  are  children  of  sufficient  ability ;  and  if  there 
are  none  of  sufficient  ability,  the  parents  of  such  poor  person  shall  be  next  called 
npoQ ;  and  if  there  are  neither  parents  nor  children,  the  brothers  and  sisters  shall 
next  be  called  npon;  and  if  there  are  neither  brothers  or  sisters,  the  grand- 
children of  such  poor  person  shall  be  next  called  npon,  and  then  the  grandparentB ; 
fnmded,  titiat  a  married  wonuui  shall  not  be  liable  to  a  suit  for  muntraanoe 
beyond  the  interest  or  income  of  the  estate  of  such  married  woman  held  in  her 
own  right    [G.  L.  §  1939. 


TITLE  67. 

TAXATION. 


Chapter  1. 

PROPERTY  LIABLE  TO  TAXATION. 

2601.  All  property  taxed,  unless  exempted.  All  property  in  this 
state,  not  exempt  und^  the  laws  of  the  United  States,  or  under  the  constitution 
of  this  state,  shall  be  taxed  in  proportion  to  its  vfdue,  as  hereinafter  provided. 
['96,  pp.  423-4. 

Properly  taxable,  Cod.  art.  13,  sees.  2,  10.  Tax-  The  fifth  amendment  to  the  U.  S.  constitntion, 
atioD  to  be  equal  and  uniform,  Con.  art.  13,  sec.  3.  declaring  tiiat  private  properly  shall  not  be  taken 
Word  "^xiperty  "  defined.  Con.  art  13,  see.  2.  forpnblic  use  without  jnst  compensation,  shoald be 

Under  a  U.  8.  statute  requiring  all  banks,  asso-  applied  to  the  appropriatiou  of  private  proper^ 
tbtions,  corporations,  and  individuals  issuing  notes  under  the  right  of  taxation  oa  well  as  to  Its  appro- 
or  bills  for  circulation  as  currency  to  pay  a  tax  priation  under  the  right  of  eminent  domain, 
thereon,  Z.  C.  M.  I.  merchandise  order^  held  not  People  v.  Daniels,  6  U.  288;  22  P.  159. 
taxable.  Z.  C.  H.  I.  v.  HoUister,  3  V.  292;  3  P.  87.  The  fact  that  real  estate  has  been  taxed  to  its  full 
AlBrmed,  111  U.  S.  62.  value  does  not  render  the  taxing  of  a  mortgage 

A  itatote  imposing  taxes  should  be  clear  and     thereon  invalid  as  double  taxation,  or  violate  the 
■namlriguouB,  and  when  it  clearly  imposes  a  tax  on     principles  of  equality  and  unifonnl^.   Judge  t, 
a  porticnlar  class  of  property  it  should  not  be  given     Spencer,  —  U.  — ;  48  P.  1097. 
a  forced  ooDHtmction  to  include  other  property.  Id. 

2502.  Land  non-taxable  while  title  is  in  state.  Improvements. 
No  tax  shall  be  levied  upon  lands  the  title  to  which  remains  in  the  state,  held  or 
oocapied  by  any  person  under  a  contract  of  sale  or  lease  from  the  territory 
or  state  of  tJtah,  but  this  provision  shall  not  be  construed  to  prevent  the  taxation 
of  improvements  on  sach  lands  and  the  interest  in  the  land  to  the  extent  of 
money  paid  prior  to  the  levying  such  tax  in  part  payment  of  the  purchase  price 
thereof.    ['97,  p.  234. 

List  of  lands  sold,  etc,  by  state  to  be  furnished,  e  2551. 

2503.  Property  exempt.  The  property  of  the  United  States,  of  the 
state,  conntiefi,  dtiea,  tovms,  s^ool  districts,  and  public  libraries,  and  lots  with 
the  buildings  thereon  used  exclunvely  for  either  religious  worship  or  (diaritable 
pnipoBes,  and  places  of  burial  not  held  or  used  for  private  or  corporate  benefit, 
shall  be  exempt  from  taxation.  Ditehes,  canals,  and  flames,  owned  and  used 
uidividuals  or  corporations  for  irrigating  lands  owned  by  such  individuals  or  cor- 
porations, or  the  individual  members  thereof,  shall  not  be  separately  taxed  so 
long  as  they  shall  be  owned  and  used  ^dusiTely  for  such  purpose. 

Pn^etfy  exempt  f^m  taxation.  Con.  art  13,  sec  ation.   Bear  Biver  Irr.  Co.  v.  Ogden  City,  S  U.  4M; 

3;  Embliiig  Act,  sec.  a  33  P.  136. 

The  inUeTsyatem,for8elUng  water  to  the  inhab-  The  presumption  is  that  all  exemptions  from 

ftaata  of  a  dty,  and  used  in  conveyipg  the  water  taxation  intended  to  begnnted  nndertneoonstitn- 

fioB  tin  rinr  to  soehd^,  is  not  exempt  from  tax-  tlon  were  granted  therein  in  exprew  terms.  Zn 
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uaeb.  cases,  the  rule  of  strict  constroction  applies,  Land  sitoated  within  the  limits  of  a  tity  and 

and  property  will  not  l>e  exempted  ualess  the  belonging  to  the  city,  aithoagh  not  used  for 

languase  relied  on  as  creating  the  exemption  is  corporate  paiposes,  is  not  satgeet  to  taxBtim. 

reasonaUy  dear.   Judge  v.  f^noer,  —  u .  — ;  48  SprUigville  v.  Johnmn,  10  U.  351;  37  P.  677.  See 

P.  1097.  cftKtioiM  under  }  SS3. 

2504.  Mines  and  net  proceeds  taxable.  AH  mines  and  mining  claims, 
both  placer  and  rock  in  place,  containing  or  bearing  gold,  silver,  copper,  lead, 
coal,  or  other  valuable  mineral  deposits,  after  purchase  thereof  from  the  United 
States,  shall  be  taxed  at  the  price  paid  Idie  United  States  therefor,  unless  the  sur- 
face ground,  or  some  part  thereof,  of  such  mine  or  claim,  is  used  for  other  thau 
mining  purposes,  and  has  a  separate  and  independent  valae  for  such  other  par- 
poses;  in  which  case  said  surface  ground  or  any  part  thraeof  so  used  for  othw 
than  mining  purposes  shall  be  taxed  at  its  value  for  such  other  purposes ;  and  aJI 
the  machinery  used  in  mining  and  all  propertiy  and  snrfoce  improv^ents  upon 
or  appurtenant  to  mines  and  mining  claims,  which  have  a  value  separate  and 
independent  of  such  mines  or  mining  claims,  and  the  net  annual  proceeds  of  all 
mines  and  mining  claims,  shall  be  taxed  as  otiier  personal  property.    ['96,  p.  424. 

Authority  to  tax  mining  claimB,  etc.,  Con.  art  13,  tee.  4.  Aasessment  of  net  proceeds  of  mines,  ft 
2866-2673. 


Chapter  2. 

DEFINITIOyB. 

2505.  Terms  used  in  this  title  defined.  Whenever  the  terms  men- 
tioned in  this  section  ore  employed  in  this  title,  they  are  employed  in  the  sense 
hereof tw  i^Qxed  to  thorn,  to  wit: 

1.  The  term  "property"  includes  moneys,  credits,  bonds,  stocks,  fran- 
chises, and  aSl  other  matters  and  things,  real,  personid,  and  mixed,  capable  of 
private  ownership ;  but  this  shall  not  be  so  construed  as  to  authorize  the  taxa- 
tion of  the  stoc^  of  any  company  or  corporation  when  the  property  of  such 
company  or  corporation  represented  by  suc^  stocks,  has  been  taxed. 

2.  The  term  '  *  real  estate ' '  includes : 

First  The  possession  of,  daim  to,  ownership  of,  or  right  to,  the  possession 
of  land. 

Second.  All  mines,  minerals,  and  quarries  in  and  nndw  the  land  subject  to 
the  provisions  of  section  twenty-five  hundred  and  four,  all  timber  belongii^  to  indi- 
viduals or  corporations,  growing  or  being  on  the  lands  of  the  state  or  the  Uiuted 
States,  and  oU  rights  and  privileges  appertaining  thereto. 

Third.  Improvements. 

3.  The  term  "  improvements"  includes  all  buildings,  structures,  fixtures, 
fences,  and  improvements  erected  upon  or  afiOxed  to  the  land,  whether  the  title 
has  been  acquired  to  said  lands  or  not. 

4.  The  term  "  personal  property  "  includes  everything  which  is  the  subject 
of  ownership  not  included  within  the  meaning  of  the  terms  "real  estate"  and 
*  *  improvonents. '  * 

5.  The  terms  "  value  "  and  "  full  cash  value  "  mean  the  amount  at  which 
the  prox>erty  would  be  taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor. 

6.  The  term  "credit"  means  those  solvent  debts,  secured  or  unsecured, 
owing  to  a  person. 

7.  The  term  "debts  "  means  those  secured  or  unsecured  liabilities  owing 
by  a  person. 

8.  The  term  "person  "  as  used  in  this  title  shall  be  construed  to  include 
IMirtnerships,  oorporations,  imd  associations  of  persons.    ['96,  pp.  424-5. 

Word  "property"  defined,  Con.  art.  13,  sec 2.   Construction  of  tbrms  generally,  {2486. 
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CHAPTER  8. 

ASSESSMENT  OF  PROPERTY. 

2606.  Oash  value.  Land  and  improvements  separately.  All  tuc- 
able  property  must  be  assessed  at  its  full  cash  value.  Land  and  the  improvements 
ih^^on  must  be  separately  assessed.    ['96,  p.  426. 

Property  to  be  assessed  according  to  its  value  in  money.  Con.  art.  13,  sec.  2. 

2507.  Bank  stock..  Verified  statement.  The  stockholders  in  every 
bank  or  banking  association  organized  under  the  authority  of  this  state  or  of  the 
United  States,  must  be  assessed  and  taxed  on  the  value  of  their  shares  of  stock 
therdn,  in  the  county,  town,  dly,  or  district  where  such  bank  or  banking  assod- 
ation  is  located,  and  not  elsewhere,  whetho^  such  stockholders  reside  in  such 
place  or  not.  To  aid  the  assessor  in  determining  the  vfdue  of  such  shares  of 
stock,  the  cashier  or  other  accounting  officer  of  every  such  bank  must  furnish  a 
verified  statement  to  the  assessor  showing  the  amount  and  number  of  shares  of 
the  capital  stock  of  each  bank,  the  amount  of  its  surplus  or  reserve  fund  or  undi- 
vided profits,  the  amount  of  investments  in  real  estate,  which  real  estate  must  be 
assessed  to  said  bank  and  taxed  as  other  real  estate,  and  the  names  and  places  of 
residence  of  its  stockholders,  together  with  the  number  of  shares  held  by  each. 
['96,  p.  426. 

In  the  absence  of  ezpress  permission  of  congress,  the  shares  of  which  the  capital  ]s  composed;  and 
neither  a  national  bank,  nor  U.  &.  bonds,  constitat-  there  is  no  proTision  of  law  which  precludes  the 
ing  any  part  of  it«  capital  stock,  can  be  taxed  by  territoriallegislatarefromtazingthenuikiiigfcaD- 
anthonty  of  a  state.  Kor  can  a  state  tax  a  national  chlse  by  taxing  the  individual  shares  of  stockholden 
liank  whid)  is  the  financial  agent  or  public  deposi-  in  national  baAks.  8.  L.  C.  Nat.  Bank  v.  Golding, 
tory  of  the  federal  govemment.  But  a  tax  on  the  2  U.  1. 
capital  of  sach  a  bank  is  not  the  same  as  a  tax  on 

2608.  Id.  Deductions.  In  the  asseeamrat  of  tiie  shares  of  eUxsk  men- 
tioned in  the  next  preceding  section,  each  stockholder  must  be  allowed  all  the  ,  ;  ^  >,^>  ^'^^ 
deductions  and  exemptions  allowed  by  law  in  assessing  the  value  of  other  taxable 
personal  property  owned  by  individual  citizens  of  this  state,  and  the  assessment 
-and  taxation  must  not  be  at  a  greater  rate  than  is  made  or  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  this  state.    ['96,  p.  426. 

2509.  Id.  In  making  such  assesranent,  there  must  also  be  deducted  from 
the  value  of  such  shares,  sndi  sum  as  is  in  the  same  proportion  to  such  value  as  the 
aBsessed  value  of  the  real  estate  of  such  bank  or  banking  associatdon  in  which 

such  shares  are  held,  bears  to  the  whole  amount  of  the  capital  stock,  surplus, 
reserve,  and  undivided  profits  of  such  bank  or  banking  association.  ['96,  pp. 
42&-7. 

Stock  not  to  be  taxed  when  property  represented  by  such  stock  has  been  taxed,  Con.  art.  13,  sec.  3. 

2510.  National  banks  not  in  Utah.  The  shares  of  the  capital  stock 
of  banks  organized  under  the  laws  of  the  United  States,  not  located  in  this  state, 
owned  by  residents  of  this  state,  are  not  subject  to  taxation.    ['96,  p.  427. 

251 1.  Bank  to  pay  tax  on  stock.  Lien.  All  taxes  levied  under  the 
provisions  of  this  title  upon  the  shares  of  stock  of  banking  corporations  or  asso- 
ciations must  be  paid  by  the  corporation  or  association  and  the  amount  of  any 
such  tax  paid  may  be  retained  and  deducted  by  the  bank  out  of  the  dividends 
upon  the  stock  or  out  of  any  other  funds  of  the  stockholder  then  or  thereafter  in 
ite  hands,  and  a  paramount  lien  is  hereby  given  to  the  bank  against  the  stock 
upon  which  the  tex  is  so  pud  to  enforce  the  repayment  or  refunding  of  said  tax ; 
and  no  transfer  or  incumbrance  of  the  said  stock  shall  be  made  or  permitted  to  be 
made  by  the  bank,  so  long  as  the  tax  remains  due  and  unpaid.    ['96,  p.  427. 

2512.  Private  bankers,  brokers,  and  foreign  banks.  Statement. 
Evwy  corporation  doing  a  banking  business  in  thiH  state  which  is  organized  under 
the  laws  of  another  state  or  of  any  foreign  country,  and  every  private  banker, 
InokcT,  or  dealer  in  stocks,  most  make  out  and  deliver  to  the  assessor,  when 


\ 
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required  to  list  personal  property,  a  verified  statement  upon  blanks  famished  \jj 
the  assessor,  showing : 

1.  The  amount  of  money  on  hand  or  in  transit. 

2.  The  amount  of  funds  in  the  hands  of  other  banks,  brokers,  or  othora, 
subject  to  draft. 

3.  The  amount  of  checks  or  cash  items,  not  included  in  either  of  the  pre- 
ceding items. 

4.  The  amount  of  bills  receivable,  discounted,  or  purchased,  and  other 
credits  due  or  to  become  due,  and  amounts  receivable. 

5.  All  other  property  appertaining  to  said  business,  other  than  real  estate, 
which  real  estate  must  be  listed  and  assessed  as  other  real  estate  is  listed  and 
assessed  under  this  title. 

6.  The  aggregate  amount  of  all  deposits.  . 

7.  The  amount  of  all  accounts  payable  other  than  current  deposit  accounta. 
Snch  corporation,  private  banker,  broker,  or  dealer  in  stocks  shall  be  permitted 
to  deduct  from  the  credite  the  amount  of  his  liabilities  as  provided  in  section 
fwenty-five  hundred  and  eighteen  and  the  sixth  subdivision  of  section  twenty-five 
hundred  and  seventeen.  The  statement  required  in  this  section  must  be  shown 
to  be  derived  from  the  books  of  entry  and  account  ordinarily  in  use  in  the  busi- 
ness of  the  person  furnishing  the  statement,  and  the  amount  sliown  therein  must 
be  an  average  of  the  corresponding  amounts  as  shown  by  said  books  of  entry  and 
account  for  a  period  of  ninety  days  next  preceding  the  furnishing  of  such  state- 
ment. The  veilfication  required  must  be  made  by  the  highest  officer  or  employee 
in  the  county  where  the  assessment  is  made,  or  by  the  ba^er,  broker,  or  ddderin 
stocks  in  person.    ['96,  pp.  427-8*. 

2513.  Railroads,  etc.,  operating  in  more  than  one  county.  Other 
fi^anchises.  All  property  and  franchises  owned  by  railroad,  street  railroad,  car, 
telegraph,  and  telephone  companies  operating  in  more  than  one  county  in  this 
state,  must  be  assessed  by  the  state  board  of  equalization  as  hereinafter  provided. 
Other  franchises,  if  granted  by  the  authorities  of  a  county  or  city,  must  be  assessed 
in  the  county  or  city  within  which  they  were  granted ;  if  granted  by  any  other 
authority,  they  must  be  assessed  in  the  county  in  which  the  corporations,  firms, 
or  persons  owning  or  holding  them  have  their  principal  place  of  business.  ['96, 
p.  428*. 

Duties  of  Btate  board  of  equalization,  Con.  art.  13,  sec.  11;  S§  2565.  Similar  provisions,  §  2336. 
Assessment  of  capital  stock  and  franchises,  i  2530. 

2514.  Railway  lands  to  be  assessed  by  county  assessor.  All  rail- 
road lands  in  this  state  not  actually  used  as  a  roadbed  or  right  of  way,  or  for 
depot,  yard,  or  other  necessary  railroad  purposes,  shall  be  assesaed  by  the  assesBor 
of  the  county  in  whidi  said  lands  are  situated.    ['97,  p.  219. 

2515.  Property,  when  assessed.  Land,  how  assessed.  All  taxable 
property  must  be  asse^ed  in  the  county,  city,  town,  or  district  in  which  it  is  sitn- 
ated.  Land  must  be  assessed  in  parcels  or  subdivisions  not  exceeding  six  hundred 
and  forty  acres  each,  and  tracts  of  land  containing  more  than  six  hundred  and 
forty  acres  which  have  been  sectionized  by  the  United  States  government,  must 
be  assessed  by  sections  or  fractions  of  sections.    ['96,  p.  428. 

Property  usesKd  whexe  sitaatod,  H  2528,  2543. 

DUTIES  OF  ASSESSOR. 

2516.  Property  assessed  as  owned  and  valued  first  Monday  in 
February.  Mistakes.  The  assessor  must  before  the  first  Monday  of  May  in 
each  year,  ascertain  the  names  of  all  taxable  inhabitants  and  all  property  in  his 
county,  subject  to  taxation,  except  such  as  is  required  to  be  assessed  hy  tiie  state 
board  of  equalization,  and  must  aebess  such  property  to  the  person  by  whom  itwaa 
owned  or  claimed,  or  in  whose  possession  or  control  it  was  at  twelve  o'clock  m., 
of  the  first  Monday  of  February,  next  preceding,  and  at  its  value  on  that  date; 
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pnmded,  that  nothing  her^n  shall  be  taken  to  prevent  the  aasrasor  from  asBeasing 

ftny  personal  property  at  any  time  before  the  first  Monday  in  February  in  case 

be  shall  have  cause  to  believe  that  the  owner  thereof  is  likely  to  avoid  payment  of 

the  tax  thereon  by  disposing  of  the  property  or  by  the  removal  thereof  from  the 

state.    Credits  must  be  assessed  as  provided  In  section  twenty-five  hundred  and 

eighteen  and  subdivii^on  six  of  section  twenty-five  hundred  and  seventeen.  No 

mistake  in  the  name  of  the  owner  or  snppceed  owner  of  property  renders  the 

iutiflessment  thereof  invalid.    ['96,  p.  428*. 

Property  bronght  into  coimty  after  flnt  Monday  in  May,  }  SS58.  Action  of  asseasor  if  owner  like^  to 
diapoee  of  property,  etc.,  g  2656. 

2517.  Assessor  may  require  statement.  Form.  He  may  require 
from  any  person  a  statement  under  oath,  setting  forth  specifically  all  the  real  and 
person^  property  owned  by  such  person,  or  in  his  possession  or  under  his  control, 
at  twelve  o'clock  m.,  on  the  first  Monday  of  Febraaiy.  Snob  statement  mast  be 
in  writing,  showing  separately : 

1.  All  property  belongiog  to,  claimed  by,  or  in  the  possession  or  under  tiie 
control  or  management  of  such  person. 

2.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the 
control  or  management  of  any  firm  of  which  such  person  is  a  member. 

3.  All  property  belonging  to,  or  claimed  by,  or  in  the  possession  or  under 
the  control  or  management  of  any  corporation  of  which  such  pe.  son  is  preadent^ 
secretary,  cashier,  or  managing  agent.  * 

4.  The  county  in  which  such  property  is  situated  or  in  which  it  is  liable  to 
taxation,  and,  if  liable  to  taxation  in  the  county  in  which  the  statement  was 
made,  also  the  city,  town,  school  district,  road  district,  or  other  revepue  districts 
in  which  it  is  ntuated, 

5.  A  statement  of  all  lands  in  parcels  or  subdivisions,  not  exceeding  six 
hundred  and  forty  acres  each,  and  the  sections  and  fractional  sections  of  all 
tracts  of  land  containing  more  than  six  hundred  and  forty  acres,  which  have  been 
sectionized  by  the  United  States  government ;  improvements,  and  personal  prop- 
erty, including  all  vessels,  steamers,  and  other  water  craft,  and  all  taxable  state, 
(■ounty,  city,  or  other  municipal  or  public  bonds,  and  the  taxable  bonds  of  any 
person,  firm,  or  corporation,  and  the  deposited  money,  gold  dust,  and  other  valu- 
ableSf  and  the  names  of  the  persons  with  whom  such  deposits  are  made,  and  the 
places  in  which  they  may  be  found,  all  mor^ges,  deeds  of  trust,  contracts,  and 
oth^  oUigations  by  which  a  debt  is  secured,  and  tlie  property  affected  thereby. 

6.  All  solvent  credits,  secured  or  unsecured,  due  or  owing  to  such  pci-sou, 
or  to  any  firm  of  which  he  is  a  member,  or  due  or  owing  to  any  corporation  of 
which  he  is  president,  secretary,  cashier,  or  managing  agent,  deducting  from  the  sum 
total  of  such  credits  only  such  debts,  secured  or  unsecured,  as  may  be  owing  by 
such  person,  firm,  or  corporation ;  provided,  that  mutual  benefit  building  societies 
incorporated  under  the  laws  of  this  state  or  of  the  territory  of  Utah,  shall  be 
allowed  to  deduct  from  their  taxable  credits  the  amount  due  to  the  members  (stock- 
holders) of  such  societies.    ['96,  pp.  420-30*. 

2518.  What  debts  deductible  iW>m  credits.  In  making  up  tbe 
amount  of  credits  which  any  person  is  required  to  list  he  will  be  entitled  to 
tleduct  from  the  gross  amount  of  such  cre<1its  the  amount  of  all  bona  fide  debts 
owing  by  him,  but  no  acknowledgment  of  indebtedness  not  founded  on  actual 
consideration,  tauX  no  BU(*-h  acknowledgment  made  for  the  purpose  of  being  so 
dedncted,  must  be  considered  a  debt  within  tiie  intent  of  this  section;  and 
no  person  is  entitled  to  a  deduction  on  account  of  an  obligation  of  any  kind  given 
to  an  insurance  company  for  the  premium  of  insurance,  nor  on  account  of  any 
nnpaid  snbecription  to  any  institution  or  society,  nor  on  account  of  a  subscription 
to,  or  instalment  payable  on,  the  capital  stock  of  any  company  or  corporation; 
and  no  liability  of  any  person  or  persons,  company  or  corporation,  as  surety  for 
another  mast  be  deducted ;  and  no  other  liabililry  of  any  person  or  persons,  com- 
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pany,  or  oorporatioii,  on  aay  bond  or  undertaking  muBt  be  deducted;  and  no 
deduction  must  be  made  in  fuiy  case  unless  the  pfuiy  clwming  such  deduction 
discloBes  to  the  affseasor,  under  oath,  the  name  or  names  of  the  persons  to  whom 
such  party  is  indebted,  and  the  amount  of  such  indebtedness  to  each,  lUid  also 
that  such  indebtedness  is  not  baired  by  the  statute  of  limitations,  or,  in  case  such 
indebtedness  is  so  barred,  acknowledges  such  indebtednew  in  writing,  duly  sub- 
scribed. No  debt  is  to  be  deducted  imlesa  the  statement  shows  the  amount  of 
such  debt,  as  stated  under  oath  in  the  aggr^;ate.  Whenever  one  member  of  a 
firm  or  one  of  the  proper  officers  of  a  corporation  has  made  a  statement  showing 
the  property  of  the  firm  or  corporation,  another  member  of  the  firm  or  another 
officer  need  not  include  such  property  in  the  statement  made  by  him ;  but  this 
statement  must  show  the  name  of  the  person  or  officer  who  made  the  statement 
in  whidL  Buch  property  is  included.  The  fact  that  such  statement  is  not  required, 
or  that  a  person  has  not  made  such  statement  under  oath,  or  otherwise  does  not 
relieve  the  property  from  taxation.  ['96,  pp.  425-6,  430. 
A.  deduction  of  debta  from  credits  may  be  authorized,  Con.  art.  13,  sec.  3. 

2619.  Blank  Btatements,  how  Aimished  to  assesBor.  The  atete 
board  of  equalization  must  furnish  the  assessor  of  each  county  with  blank  forms 

of  statements  provided  for  in  section  twenty-five  hundred  and  seventeen,  affixing 

thereto  an  affidavit,  which  must  be  substantially  as  follows:  ' '  I,  ,  do  swear 

that  I  am  a  resident  of  the  county  of  and  that  my  postoffice  address  i» 

 ;  that  the  above  list  contains  a  full  and  correct  statement  of  all  property 

subject  to  taxation,  which  I,  or  any  firm  of  which  I  am  a  member,  or  any  cor- 
poration, association,  or  company  of  which  I  am  president,  cashier,  secretary,  or 
numaging  agent,  owned,  claimed,  possessed,  or  controlled,  at  twelve  o'clock  m., 
on  the  firet  Monday  of  February  last,  and  which  is  not  already  assessed  this 
year ;  and  that  I  have  not  in  any  manner  whatsoever  transferred,  or  diqtosed  of 
any  property,  or  placed  any  property  out  of  said  county  or  out  of  my  possession 
for  fJie  purpose  of  avoiding  any  assessment  upon  the  same,  or  of  making  this 
statement;  and  that  the  debts  therein  stated  as  owing  by  me  are  justly  due  and 
owing  to  others. ' '  The  affidavit  to  the  statement  on  behalf  of  the  firm  or  cor- 
poration must  state  the  principal  place  of  business  of  the  firm  or  corporation, 
and  in  other  respects  must  conform  substantially  to  the  preceding  form.  The 
time  when  taxes  become  delinquent,  and  the  time  of  the  meeting  of  the  county 
board  of  equalization  must  be  stated  in  such  form.    ['96,  p.  430*. 

2520.  Id.  To  taxpayer.  Return.  Oorrections.  The  blank  form  of 
statement  must  be  furnished  to  the  taxpayer  by  mail,  or  left  at  his  residence  or 
usual  place  of  business,  or  may  be  delivered  to  him  personally.  The  assessor 
may  fill  out  the  statement  at  the  time  he  presents  it,  or  he  may  require  the  tax- 
payer, within  an  appointed  time  not  less  t^ian  twenty  days  to  return  the  same  to 
him,  properly  filled  out.  The  assessor  must,  either  in  person  or  by  mail,  deliver 
to  the  person  making  the  statement  a  copy  of  the  same,  if  corrections  are  made, 
showing  such  cftrrections.    ['96,  p.  431. 

2521.  Assessor  may  require  affidavit.    'Witnesses.  Penalty. 

Every  assessor  has  power: 

1.  To  require  any  person  found  within  such  assessor's  county  to  make  and 
subscribe  an  affidavit  respecting  his  property,  giving  his  name  and  place  of  resi- 
dence, and  postoffice  address. 

2.  To  subpcana  and  examine  any  person  in  relation  to  any  statement  fai> 
nished  by  him,  or  which  discloses  property  which  is  assessable  in  the  county ;  and 
he  may  exercise  this  power  in  any  county  where  the  person  whom  he  desires  to 
examine  may  be  found,  but  has  no  power  to  require  such  person  to  appear  before 
him  in  any  other  county  than  that  in  which  the  subpcena  is  served.  Every  person 
who  wilfully  refuses  to  furnish  the  statement  hereinbefore  required,  or  to  make 
and  subscribe  such  affidavit  respecting  his  name  and  place  of  residence,  or  to 
appearand  testify  when  requested  so  to  do  by  the  assessor,  as  above  provided,  for 
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«ach  and  every  refusal,  and  as  often  as  the  same  is  repeated  shall  forfeit  to  the 
county  the  sum  of  one  liundred  dollars,  to  be  recovei-ed  by  action  brought  in 
the  name  of  the  assessor  in  a  justice's  court.  In  case  such  affidavit  shows  the 
residence  of  the  person  making  the  same  to  be  in  any  county  other  than  that  in 
-ffhich  it  is  taken,  or  the  statement  discloses  property  in  any  county  other  than 
that  in  which  it  is  made,  the  asBesaor  must  file  the  affidavit  or  statement  in  his 
■office,  and  transmit  a  copy  of  lAie  same,  certified  by  him,  to  the  assessor  of  the 
county  in  which  such  residence  or  property  in  therein  shown  to  be.  All  mon^ 
recovered  by  any  assessor  under  the  provisions  of  this  section  must  by  him  be  paid 
into  the  treasury  of  his  county.    [*96,  p.  431*. 

2522.  Beftisal  to  make  statement.  If  any  person,  after  demand  made 
by  the  assessor,  neglects  or  refuses  to  give,  under  oath,  the  statement  herein  pro- 
vided for,  or  to  comply  with  the  other  requirements  of  this  title,  the  assessor 
must  note  the  refusal  on  the  araessment  book  opporate  his  name,  and  must  make 
«n  estimate  of  the  value  of  the  properly  of  such  person,  and  the  value  so  fixed  by 
the  assessor  shall  not  be  reduced  by  the  board  of  county  commissioners.  ['96, 
pp.  431-2. 

2523.  Absent  owner.  Estimate.  If  the  owner  or  claimant  of  any 
property  not  listed  by  any  other  person,  is  absent  or  unknown,  the  assessor  must 
make  an  estimate  of  the  value  of  such  property.    ['96,  p.  432. 

2524.  Id.  Where  known.  Where  unknown.  If  the  name  of  the 

absent  owner  is  known  to  the  assessor,  or  if  it  appears  of  record  in  the  office  of 
the  county  recorder  where  the  property  is  situated,  the  property  must  be  assessed 
to  such  name.  If  unknown  to  the  assessor,  and  if  it  does  not  appear  of  record  as 
aforesaid,  the  property  must  be  assessed  to  "  unknown  owners."    ['96,  p.  432*. 

CU.  Sap.  ISBB,  p.  848,  2  3638. 

2525.  statement  of  property  in  other  counties.  The  assessor,  as 
soon  as  he  receives  a  statement  of  any  taxable  property  situated  in  another 
county,  must  mak^  a  copy  of  such  statement  for  each  county  in  which  the  same 
is  situated,  and  transmit  the  same,  by  mail,  to  the  assessor  of  the  proper  county, 
who  must  assess  the  same  as  other  taxable  propert;y  therdn.    ['96,  p.  432. 

2526.  Ooods  consigned.  All  personal  property  consigned  for  sale  to 
any  person  within  ttas  state  from  any  place  out  of  the  state  must  be  assessed  as 
any  other  property.    ['96,  p.  432. 

2527.  Person  assessed  as  agent,  etc.  When  a  person  is  assessed  as 
agent,  trustee,  bailee,  guardian,  executor,  or  administrator,  his  representative 
deagnation  must  be  Eulded  to  his  name  and  the  assessment  mtered  on  a  separate 
line  from  his  individual  assessment    ['96,  p.  432. 

Proper^  in  litigation,  §  2543. 

2628.  Firm  or  corporate  property,  where  assessed.  The  property 
of  every  firm  and  corporation  must  be  ass^sed  in  the  county  where  the  prop- 
erty is  situated,  and  must  be  assessed  in  the  name  of  the  firm  or  corporation. 
['96,  p.  432. 

Property  asseased  where  situated,  U  2515,  2532. 

2529.  Decedents'  estates.  The  undistributed  or  xmpartitioned  property 
of  deceased  persons  may  be  assessed  to  their  heirs,  guardians,  executors,  or 
administrator,  or  any  one  of  them,  and  the  payment  of 'taxes  made  by  either 
Unds  all  the  parties  in  interest  for  their  equal  proportion.    ['96,  p.  432. 

Tax  on  estates  must  be  ordered  paid,     2613,  3936. 

2530.  Corporate  franchise  and  stock,  where  assessed.  The  capital 
stock  and  franchises  of  corporations  and  persons,  except  as  may  be  otherwise 
provided,  must  be  listed  and  taxed  in  the  county,  city,  town,  or  district  where 
the  principal  office  or  place  of  business  of  such  corporation  or  person  is  located ; 
if  there  be  no  principal  office  or  place  of  business  in  the  state,  then  at  the  place 
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in  the  state  where  any  such  corporation  or  person  tnuisacts  business.  ['96,  p.- 
432. 

Franchises,  where  assessed,  1 2513. 

2631.  Sending  abstracts  of  mortgages  to  other  counties.  On 

or  before  the  second  Monday  in  February  of  each  year,  the  county  recorders  of 
the  several  counties  of  this  state  must  transmit  to  the  aesesaor  of  the  county  in 
which  the  mortgagee  resides,  a  complete  abstract  of  all  mortgages,  deeds  of  trost, 
contracts,  and  other  obligations  by  which  any  debt  is  secnred,  remaining  unsatis- 
fied on  the  records  of  the  respective  offices  not  barred  by  the  statute  of  Umitati(H» 
at  twelve  o'clock,  noon,  on  the  first  Monday  in  February  of  «fud  year.  Such 
abstract  must  be  written  under  appropriate  headings  to  embrace  all  information 
requisite  for  the  assessor,  upon  blanks  to  be  furnished  by  the  board  of  county 
commissioners  upon  the  requisition  of  the  assessor.  When  partial  payments  have 
been  made  on  a  debt,  secured  by  mortgage  or  deed  of  trust,  the  owner  is  author- 
ized to  make  the  proper  deduction,  listing  only  the  bt^ance  due  on  the  first 
Monday  in  February.    ['96,  p.  445*. 

2532.  Where  assessed.  Merchants  and  manufacturers.  T^e 

personal  property  belonging  to  the  business  of  a  merchant  or  manufacturer  must 
be  listed  in  the  city,  town,  or  district  where  such  property  is  sitnated.  ['96,  p. 
433. 

2533.  Id.  Express  and  stage  compcuues,  etc.  The  personal  prop- 
erty of  express,  transportation,  and  stage  companies,  steamboats,  vessels,  aiul 
other  water  craft,  must  be  listed  and  assessed  in  the  county,  city,  town,  or  dis* 
triet  where  such  property  is  usually  kept.    ['96,  p.  433. 

2534.  Id.  Gas  and  water  companies.  The  personal  property  and 
franchises  of  gas  and  water  companies  must  be  listed  and  assessed  in  the  county, 
city,  town,  or  district  where  the  principal  works  are  located.  Gas  and  water 
mains  and  pipes  laid  in  roads,  streets,  or  all^s  are  personal  property.  ['96,  p. 
433. 

2535.  Id.  Bridges  and  ferries.  Bridges  and  fmies  and  tAielr  fran- 
chises owned  by  persona  or  corporations  must  be  listed  and  assessed  in  the  county, 
city,  town,  or  district  where  such  property,  or  any  portion  thereof,  is  located, 
and  such  bridges  are  personal  property.    ['96,  p.  433. 

2536.  Id.  Railroad,  telegraph,  etc.,  lines,  wholly  in  one  county. 
Railroads,  street  railroads,  car,  tde^aph,  and  telephone  lines  operated  wholly  in 
one  county,  and  electric  light  lines,  and  similar  improvements,  andthefranchiseB; 
canals,  ditches,  and  flumes,  and  the  franchises  of  the  same,  when  separately  tax- 
able, must  be  listed  and  assessed  in  the  county  in  which  such  prox>erty  is  located, 
and  the  assessor  must  require  the  owner  of  such  property,  or  his  agent,  or  any 
officer  of  a  corporation  owning  the  same,  to  make  a  verified  statement,  containing 
a  list  of  the  number  of  miles  such  property  is  operated  in  the  county,  and  the 
value  thereof.    ['96,  p.  433*. 

Similar  sections,  U  S513,  2514. 

2537.  Id.  Transient  herds.  Animals  ranging  in  contiguoufi 
counties,  owned  in  neither.  Where  horses,  mules,  cattle,  or  sheep  are  win- 
tered in  one  county  and  summered  in  another  county,  or  if  they  range  inter- 
changeably in  two  contiguous  counties  during  the  year  or  larger  part  thereof  when 
the  owner  thereof  is  not  a  resident  of  either  county,  the  tax  on  said  stock  may  be 
assessed  and  collected  in  either  of  said  counties,  and  said  taxes  must  be  paid  in 
the  county  where  the  assessment  is  first  made.  The  board  of  county  commis- 
sioners of  tiie  county  where  such  taxes  sliall  have  been  assessed  and  collected  shall, 
upon  application  therefor,  remit  to  the  county  treasurer  of  such  interested  county, 
one-half  of  the  county  taxes  so  collected,  after  deducting  therefrom  the  costs  of 
assessing  and  collecting  the  same ;  provided,  that  if  the  assessment  in  the  county 
where  first  made  is  not  in  full,  then  the  assessor  of  such  other  county  in  whi<^ 
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they  may  be  ranging  is  authorized  to  assess  snch  animals  to  the  number  omitted 
in  the  previous  assessment,  and  such  taxes  on  the  number  so  assessed  shall  be 
paid  in  the  county  where  such  last  assessment  is  made.    ['96,  pp.  433-4. 

2538.  Id.  Smnmered  where  owned.  Where  horses,  mules,  cattle,  or 
sheep  are  owned  in  one  county  and  summered  in  the  county  where  owned,  and 
tf^en  into  ano^er  county  to  be  wintered  before  such  time  as  they  can  be  assessed 
in  the  county  where  owned,  ihe  assessor  of  the  county  in  which  said  horses,  mules, 
cattle,  or  sheep  are  transient  shall  list  the  same  on  a  listing  blank  and  ta'an^mit 
said  list  to  the  assessor  of  the  county  in  which  said  stock  are  owned,  who  shall 
assess  said  stock,  and  enter  said  assessment  on  the  assessment  roll  of  said  county, 
and  assess  a^inst  said  stock  any  special  school  tax  which  may  have  been  levied 
in  the  schdol  district  in  which  said  stock  are  owned,  and  the  same  shall  be  col- 
lected by  the  treasurer  of  the  county  in  which  said  stock  are  owned.  ['96,  p.  434. 

2639.  Id.  Wintered  where  owned.  Whwe  hora^,  mules,  cattle,  or 
sheep  are  owned  in  one  county  and  wintered  in  the  county  where  owned,  and 
taken  into  another  county  before  being  sesessed  in  the  county  where  owned,  the 
assessor  of  the  county  in  which  said  horses,  mules,  cattle,  or  sheep  are  transient 
shall  list  l^e  same  on  a  listing  blank  and  transmit  said  list  to  the  assessor  of  the 
county  in  which  said  stock  are  owned,  who  shall  at  once  assess  said  stock,  and 
enter  said  assessment  on  the  assessment  roll  of  said  county,  and  assess  against 
said  stock  any  special  school  tax  which  may  have  been  levied  in  the  school  d^rtrict 
in  which  said  stodc  are  owned,  and  the  same  shall  be  collected  by  the  treasurer 
of  the  oonnty  in  which  said  stock  are  owned.    ['96,  p.  434. 

2540.  Tax  on  transient  herds,  how  divided.  A  list  of  all  assess- 
ments of  stock  made  by  the  assessors  of  other  counties  in  accordance  with  the 
provisions  of  this  title,  shall  be  made  by  the  assessors  of  the  various  counties  to 
whom  the  same  has  been  transmitted  immediately  upon  the  completion  of  the 
asseesment  roll,  and  deposited  with  the  county  auditors  of  their  sevens  counties, 
and  upon  the  payment  of  said  tax  by  the  owner  of  said  horsM,  mules,  cattle,  or 
sheep,  the  board  of  county  oommiseioners  of  the  county  in  which  said  stock  are 
owned  shall  cause  to  be  transmitted  to  the  county  traasura*  of  the  county  in 
which  said  listing  was  made,  one-half  of  the  county  tax  so  collected,  together 
with  the  cost  of  assessing  the  entire  amount.    ['96,  pp.  434-5. 

2641.  Id.  Auditor's  certificate.  The  county  auditors  of  the  several 
counties  are  hereby  authorized  to  issue  certificates  under  their  seals  to  the  owners 
of  stock,  in  th^  several  counties  who  summer  or  winter  their  stock  in  the  ooun- 
taee  in  which  they  are  resident,  and  winter  or  summ^  them  in  other  counties  in 
this  state,  reciting  said  facts  and  stating  the  number  and  kind  of  animals,  which 
ca*tificates  shall  be  produ<»d  by  the  owner  of  said  stock,  or  the  pravon  in  charge 
thereof,  for  the  inspection  of  ^e  assessor  of  the  county  in  which  said  stock  are 
wintered,  or  summered,  as  the  case  may  be,  to  entitle  them  to  the  benefits  of  this 
title.    ['96,  p.  436*. 

2542.  Id.  Asaeesor's  certiflcate.  Where  horses,  mules,  cattle,  or 
sheep  are  assessed  in  the  county  in  which  the  owner  of  said  stock  is  a  resident^ 
the  aeseBBor  of  sfud  county  is  hereby  authorized,  at  the  time  of  said  assessment, 
to  make  and  deliver  to  said  owner  a  certificate  of  said  assessment,  which  certifi- 
cate, upon  being  delivered  to  any  assessor,  shall  exempt  said  stock  from  further 
assessment;  provided,  that  if  Eaid  stock  are  summered  or  wintered  in  another 
county,  the  ixiunty  where  said  stock  are  aseessed  shall,  on  application  of  the  county 
in  which  such  stock  have  summered  or  wintered,  remit  half  of  the  county  tax  to 
the  county  making  the  application  after  deducting  therefrom  the  cost  of  assessing 
and  collecting  the  same.    ['96,  p.  435*. 

2643.  Property  in  litigation  in  hands  of  receiver,  etc.  Money  and 

property  in  litigation  in  possession  of  a  county  treasurer  or  of  a  court  or  a  clerk 
thereof,  or  a  receiver,  must  be  assessed  to  such  treasurer,  clerk,  or  receiver,  and 
the  taxes  paid  thereon  under  the  direction  of  the  court.    ['96,  p.  435. 

Property  in  the  haDds  of  executors,  guardians,  etc.,     2527,  2539,  SftiG. 
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2544.  Property  concealed,  etc.,  doubly  taxed.  Any  property  wilfully 
concealed,  removed,  transferred,  or  misrepresented  by  the  owner  or  agent  thereof, 
to  evade  taxation,  upon  discovery  must  be  assessed  at  double  its  value,  and  the 
assessment  so  nxade  must  not  be  reduced  by  the  board  of  county  commisedoiierB. 
['96,  p.  435. 

2545.  Property  escaping  afisessment.  Any  property  disoovered  bj 
the  aEfiesBor  to  have  escaped  aeeessment,  may  be  assessed  at  any  time,  and  when 
so  assessed,  shall  be  reported  by  the  assessor  to  the  auditor,  and  the  andittv  shall 
charge  the  county  treasurer  with  the  taxes  on  snch  property,  and  the  treasurer 
shall  give  notice  to  the  party  assessed  therewith.    ['96,  p.  435*. 

2546.  Assessment  book.  Form.  The  state  board  of  equalization 
must  prepare  and  furnish  to  each  oonnly,  an  assessment  book  with  stppropiiato 
headings,  in  which  must  be  listed  by  the  county  assessor  of  each  county,  all  prop- 
erty wiiAiin  l^e  county,  and  in  whidi  must  be  specified  in  separate  columns  ondW 

the  appropriate  head : 

1.  The  name  of  the  person  to  whom  the  property  is  assessed,  tc^thw  with 
his  postofBce  address,  giving  the  street  and  number  or  the  number  of  lot  fmd 
block  so  far  as  possible  to  obtain  same  from  taxpayers'  statements,  county  records, 
or  otherwise. 

2.  Land  by  township,  range,  section,  or  fractional  section  or  lot;  and  when 
such  land  is  not  a  United  States  land  division  or  subdivision,  by  metes  and 
bounds,  or  other  description  snfiEUsient  to  identify  it,  giving  an  estimate  d  tbe 
numbffl-  of  (not  exceeding  in  each  and  every  tract  six  hundred  and  tcatf 
acres),  locality,  and  the  improvements  thereon. 

3.  City  and  town  lots,  naming  the  city  or  town,  and  number  of  the  lot  and 
block  according  to  the  system  of  numbering  in  such  city  or  town  and  the  improve* 
ments  thereon. 

4.  Mines  and  mining  claims  by  name  and  number  of  lot. 

6.  All  personal  property,  showing  the  number,  kind,  amount,  and  quality; 
but  a  failure  to  enumerate  in  detail  such  personal  property  does  not  invalidate 
the  assessment. 

6.  The  cash  value  of  real  estate  oUier  than  city  or  town  lots. 

7.  The  cash  value  of  improvements  on  such  r^  estate. 

8.  The  cash  value  of  city  and  town  lots. 

9.  The  cash  value  of  improvements  on  aty  and  town  lots. 

10.  The  cash  value  of  improvements  on  real  estate  assessed  to  persons  otiier 
than  the  owners  of  the  real  estate. 

11.  The  cash  vfUue  of  all  personal  property  ex(dusive  of  money. 

12.  The  purchase  price  per  acre  paid  the  government  for  mines  and  mining 
claims. 

13.  The  amount  of  money. 

14.  Taxable  improvements  owned  the  peracmj  firm,  association,  or  cor- 
poration located  upon  land  exempt  from  taxation  mnst,  as  to  tiie  manner  aS 

assessment,  be  aes^sed  as  other  real  estate  upon  the  assessment  roll.  No  value, 
however,  must  be  assessed  against  the  exempt  land,  nor  under  any  circumstances 
must  the  land  be  charged  with  or  become  responsible  for  the  assessment  made 
against  any  taxable  improvements  located  thereon. 

15.  The  total  value  of  all  property. 

16.  Such  other  things  as  the  state  board  of  equalization  may  require;  pro- 
vided, that  all  assessm^ts  made  on  property  within  this  state  prior  to  the  taking 
effect  of  this  title  so  far  as  the  same  have  been  made  in  accordance  with  law  are 
hereby  validated  and  confirmed.    ['96,  pp.  435-37*. 

2547.  Completion  of  assessment  book.  Affidavit.  On  or  before 
the  first  Monday  in  May  in  each  year,  the  assessor  must  complete  his  assessment 
book.  He  must  take  and  snbsCTibe  an  ^davit  in  the  assessment  book,  to  be 
substantially  as  follows: 
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"I,   ,  the  assessor  of  county,  do  swear,  that  before  the  first 

Monday  in  May,  189 — ,  I  made  diligent  inqniry  and  examination  to  ascertain  all 
tiie  property  within  the  county  subject  to  assessment  by  me;  that  the  same  has 
been  assessed  on  the  assessment  book  equally  and  uniformly  according  to  the  best 
of  my  judgment,  information,  and  belief,  at  its  full  cash  value;  that  I  have  faith- 
folly  complied  with  all  the  duties  imposed  on  the  asseesor  under  the  revenue 
laws;  and  that  I  have  not  imposed  any  unjust  or  double  assessments  through 
malice  or  ill  will  or  otherwise,  or  allowed  anyone  to  escape  a  just  and  eqtuil 
assessraent  through  favor  or  reward,  or  otherwise."  A  failure  to  take  or  sub- 
scribe such  an  affidavit,  or  any  affidavit,  will  not  in  any  manner  affect  the  validity 
of  the  assessment.    ['96,  p.  437. 

2548.  Assessor's  plats.  The  assessor  must,  when  directed  so  to  do  by 
the  hoard  of  oounly  oommisalon»^  make  in  a  map  book  a  plat  of  the  various 
blocks  within  any  county,  city,  or  town,  and  mark  thereon  in  each  snbdivi^cm.  the 
name  of  the  person  to  whom  it  is  assessed.    ['96,  p.  437. 

2649.  Assessment  book  delivered  to  treasurer.  Notice  to  tax- 
payers. On  or  before  the  second  Monday  of  May,  the  assessment  book  together 
Tith  the  map  book  and  statements  must  be  delivered  to  the  county  treasurer,  who 
shall  furnish  to  each  taxpayer  by  mail  to  addresses  noted,  postage  prepaid,  or  leave 
at  his  residence  or  usual  place  ot  business,  if  known,  a  notice  erf  tiie  kind  and  val- 
uation of  property  asseesed  against  him,  and  of  the  day  fixed  by  Hxe  hoard  of 
eqnaJization  for  hearing  complaints,  which  notice  shall  be  mailed  at  least  ten  days 
before  the  first  day  of  hearing,  tmd  the  treasurer  shall  then  rotum  said  assessment 
book,  map  book,  and  statements  to  the  board  of  county  commissioners,  who  shall 
constitute  a  county  board  of  equalization,  as  hereinafter  provided.  ['96,  p. 
437-«*. 

2660.  Assessor  to  furnish  information  to  state  board.  The  county 
asseesor  shall  furnish  to  the  state  board  of  equalization,  promptly  upon  demand, 
any  information  it  may  require  as  to  the  several  kinds  of  personal  and  real  pvop- 
erty  and  the  assessed  value  thereof,  assessed  in  tlie  county.    ['96,  p.  438. 

2561.  Failure  of  assessor  to  deliver  assessment  book,  etc.  Pen- 
alties. Every  assessor  who  fails  to  complete  and  deliver  his  assessment  book  to 
the  county  treasurer  within  the  time  prescribed  by  law,  or  who  fails  to  transmit 
the  information  mentioned  in  the  preoiBding  section  to  the  state  board  of  equalizer 
taon,  shall  forfeit  the  sum  of  one  tiiousand  dollars,  to  be  recovered  on  his  offidal 
bond,  for  ^e  use  of  the  county,  or  to  be  deducted  from  his  salary  by  the  board  of 
ooonty  commissions.    ['96,  p.  438*. 

2662.  Claimant  of  land  assessed  to  another.  Lands  onoe  described 
on  assessment  book  need  not  be  described  a  second  time,  but  any  person 
rffcimiwg  the  same,  and  desiring  to  be  assessed  thwefor  may  have  Ms  name 
inserted  with  that  of  the  person  to  whom  such  land  is  assessed.    ['96,  p.  438. 

2563.  List  of  mining  patents.   Maps  and  plats.   The  state  board 
of  equalization  shall  furnish  the  county  assessor,  annually,  by  February  first,  a 
list  of  all  patents  of  mining  locations  and  of  coal  lands,  and  the  number  of  acres 
in  eadi,  and  all  lands  for  which  receivers'  final  receipts  have  been  issued  and  for 
which  patents  have  not  been  issued,  not  previously  reported.    The  board  of  V^Ww^ 
anmty  ocnnmisKonera  must  on  or  before  the  first  Mcmday  of  Felxmary  of  each 
year  provide  maps  oozrected  and  revised  to  date  for  the  use  of  the  assessor,  show- 
ing  the  private  lands  owned  or  claimed  in  the  county,  and,  if  surveyed  under  the    ^  %  ,^ 
authority  of  the  United  States,  the  divisions  and  subdivisions  of  the  surveys.         ^  «A 
U^>8  of  cities,  and  towns,  or  school  districts,  may  in  like  manner  be  provided.       •  \  \^  \ 
The  cost  of  making  such  maps  where  they  have  not  already  been  made,  or  of 
rerising  the  same  shall  be  paid  for,  one-half  by  the  state  and  one-half  by  the 
«ranty.    ['96,  p.  438*. 

2664^  List  of  state  lands  sold.   On  or  before  the  first  Monday  in 
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February  of  each  year  the  seeretaiy  of  the  state  board  of  land  oommifiBionm 
muitt  make  out  and  transniit  to  the  aflseesor  of  eadi  oountywhere  lands  or  lots  lie 

ttiat  may  have  been  sold  by  the  state,  for  which  certificates  of  purchase^  patents, 
or  deeds  have  issued  during  the  year  preceding,  certified  lists  of  such  lands  or 
lots,  giving  a  description  thereof,  by  divisions  or  subdivisions  or  lots  and  Uocka, 
together  with  the  names  of  the  purchasers  thereof.    ['96,  pp.  43&-d*. 

No  tax  to  be  levied  npm  land*,  tlic  title  to  wUeli  rennitu  in  the  iMe,  }  iSOe. 

2656.  Assessor  liable  for  taxes,  when.  The  assessor  and  his  sureties 
are  liable  od  his  ofiicifil  bond  for  all  taxes  on  property  within  the  county  which, 
through  his  wilful  failure  or  neglect,  is  unassessed  or  which  has  been  by  him  wil- 
fully assessed  at  less  thfui  its  cash  value.    ['96,  p.  439. 

2666.  Id.  Action  on  bond.  The  county  attorney  most  after  the 
assesaiH'  completes  the  assessment  book  for  the  year,  oommenoe  an  action  nptm 
the  assessor's  Ixmd  for  aM  taxes  lost  frcon  sach  wilful  failure  or  neglect  p96, 
p.  430. 

2657.  Id.  Evidence  and  judgment.  On  the  trial  of  such  action,  the 
value  of  the  property  unassessed  being  shown,  judgment  for  the  amount  of  taxes 
that  should  have  been  collected  thereon  and  remtuning  uncollected  must  be 
entered.    ['96,  p.  439. 

2668.  Flt>perty  brought  into  count;^  after  first  Monday  in  Hay. 

When  any  personal  property  liable  to  taxation  is  brought  into  a  county  at  any 
time  after  the  first  Monday  in  May,  and  such  property  has  not  been  ass^sed  for 
that  year,  it  must  be  listed  and  assessed  the  same  as  if  it  had  been  in  the  county 
at  the  time  of  the  regular  assessment,  and  such  assessment  shall  be  reported  by 
the  assessor  to  the  auditor,  who  shall  charge  the  treasurer  with  the  taxes  thereon, 
and  the  tax  must  be  collected  by  the  treasurer  as  provided  in  this  title.  pSG,  p. 
466*. 

DUnaS  OP  ST  ATB  BO  ABD  OP  BQUAUZATION. 

A  J  ^       2659.  Statement  of  railroad,  etc.,  companies  operating  in  more 

T*1^^^>WiC         ^^'^  county.   The  president,  seeretaiy,  or  managing  agent,  or  such  other 
^/   .     .       officer  as  the  state  board  of  equalization  may  designate,  of  any  corporation,  and 
w^^mL^  W  If    each  person  or  association  of  persons,  owning  or  operating  any  railroad,  street 
railway,  car,  telegraph  or  telephone  line  in  more  tmui  one  county  in  this  state, 
/^fWW         must,  on  or  before  the  first  Monday  in  February  in  pa>ch  year,  furnish  the  said 
board  a  statement  signed  and  sworn  to  by  one  of  such  officers,  or  by  the  person 
or  one  of  the  persons  forming  such  association,  showing  in  detail  for  the  year 
ending  on  the  first  Monday  in  February  in  each  year;  all  the  property,  real,  per- 
sonal, or  otherwise,  owned'  by  said  corporation,  person,  or  association  of  persons 
in  the  state,  including  a  statement  of  mileage  in  each  county,  as  ^ued  on  the 
first  Monday  of  February  of  the  same  year  and  such  other  information  as  the  board 
may  requira.    Any  officer  of  a  railroad  company,  street  railway,  telegraph  or 
telephone  line,  or  car  comtumy,  failing  on  d^and  to  furnish  the  statement 
required  of  him,  shall  be  subject  to  the  penalty  provided  in  subdivision  two,  sec- 
tion twenty-five  hundred  and  twenty-one.    ['90,  p.  439*. 

2660.   Sessions  of  board.   Assessments.   Apportionment.  The 
state  board  of  equalization  must  meet  at  the  state  capital  on  the  third  Monday  of 
May,  and  continue  in  open  session,  at  the  state  capital  or  at  such  other  places  in 
y    y  ^  ^        state  as  the  board  may  determine,  until  the  first  Monday  in  August,  and  later 
}/MuLwjft      ^®  business  of  the  board  requires  it.    At  such  meetings  tiie  board  must  assess 
^       all  property  and  franchises  of  railroads,  car,  street  railway,  telephone,  and  tele- 
/|nf  7*      graph  companies  operating  in  more  tlian  one  county  of  this  state;  but  franchises 
derived  from  the  United  States  must  not  be  assessed.    All  such  property  must  be 
assessed  in  the  name  of  the  person,  corporation,  or  association  owning,  leasing, 
or  using  the  same.    Before  the  first  ^Monda}'  of  July,  the  board  must  apportion 
the  total  assessment  of  ^  property  and  franchises  of  such  companies  to  tibe  sev- 


Digitized  by 


TAXATION— ASSESSMENT  OF  PROPEETT. 


689 


eral  oonntieB  in  pnqxntion  to  the  value  of  snch  property  in  each  connty.  p96, 

pp.  439-40*. 

state  board  to  aeaem  property  of  railroads,  etc,     power  of  state  board.  Con.  art.  13,  me.  11;  H  2563- 
operatinx  io  more  than  one  county.  §  2513.  Aflnosor     2S90.  State  board  to  famieb  blanlis  and  ■BBOwment 
to  asaeas  oaeh  proper^  where  operated  in  one     book,  { 254tk 
ooon^,  22  £514,  2S36.    Organiation  and 

2561.  Id.  Entry  of  asseBsments.  County  board  cannot  change. 
The  state  board  of  equalization  shall,  before  the  first  Monday  of  July,  transmit 
by  mail  to  the  county  auditor  of  each  county  to  which  Buch  apportionment  has 
been  made,  a  statement  showing  the  property  assessed  and  the  assessed  value  of  the 
same,  as  fi!xed  and  apportioned  to  tiie  county.  The  county  auditor  must  enter 
the  statement  on  the  assessment  roll  or  book  of  the  county  and  enter  the  amount 
of  the  assessment  apportioned  to  the  coimty  in  the  column  of  the  assessment  book 
or  roll  as  aforesaid,  which  shows  the  total  value  of  all  property  for  taxation,  of 
the  oounty.  No  board  of  county  commissioners  or  ooonly  board  of  equalization 
has  power  to  change  any  asaeeament  fixed  by  the  state  board  of  equalization.  [^96, 
p.  440*. 

2562.  Id.  Apportionment  among  cities,  towns,  etc.  On  the  second 
Monday  in  August  the  board  of  county  commissions  must  make  and  cause  to 
be  entered  in  the  proper  record  book,  an  order  stating  and  declaring  the  property 
assessed  by  the  state  board  of  equalization  within  the  county;  and  the 
\-alue  of  such  property  in  each  city,  town,  school,  and  road  district  or  lesa&t 
tiixing  district  in  the  county,  in  which  such  property  is  situated,  as  fixed  by  the 
state  board  of  equalization,  which  constitutes  the  assessment  value  of  such 
property  for  taxable  purposes  in  such  city,  town,  school,  road,  or  other  district; 
and  the  county  auditor  must  on  application,  transmit  a  copy  of  each  order  of 
equalization  to  the  city  or  town  council,  or  trustees,  or  other  legislative  body 
of  incorporate<l  cities  or  towns,  the  trustees  of  each  school  district,  and  the  author- 
ized anthoritiee  of  other  taxation  district?  in  which  such  property  is  situated. 
All  snch  property  is  taxable  upon  said  afisessmeht  at  the  same  rate,  by  the  same 
officere,  and  for  the  same  purposes,  as  the  property  of  individuals  within  jsncth  city, 
town,  school,  road,  and  lesser  taxati(mdi8^ctB,reepectiTely;  and  such  taxes  mnst 
be  collected  in  the  same  manner  and  by  the  same  offioers  as  other  taxes  are  ool- 
lected.    ['96,  pp.  440-1*. 

Levy  by  county  commiBsioaers,  2  iS93. 

2663.  Application  to  state  board  to  change  assessment.  Action. 

If  the  owner  of  any  property  assessed  by  the  state  board  of  equalization  is  dissat- 
isfied with  the  assessment  made  by  such  board,  euch  owner  may,  between  the 
first  and  third  Mondays  in  Jane,  apply  to  the  board  to  have  the  same  corrected 
in  any  particular,  and  the  board  may  correct  fmd  increase  or  low^  the  assessment 
made  by  it,  bo  as  to  equalize  the  same  with  the  assessment  of  ol^er  property  in 
the  state.  If  the  boanl  increases  or  lowers  any  assessment  previously  made  by 
it,  it  must  make  a  statement  to  the  county  auditor  of  the  county,  affected  by  the 
change  in  the  assessment,  of  the  change  made,  and  he  must  note  such  change 
upon  the  assessment  book  of  the  county  as  directed  by  the  board.    ['96,  p.  441*. 

2564.  Record  of  assessment  of  railroad,  etc.,  companies.  .  v 

state  board  of  equalization  must  prepare  each  year  a  book,  to  be  called  * '  iw»nrri  jn^i\|||^j-  j  j  A 
of  assessment  of  railroad  and  other  companies,"  in  which  must  be  entei-ed  each  . 
assessment  made  by  the  board,  either  in  writing  or  both  writing  and  printing.    *  !^  K \i  ■  i,* 
Each  assessment  so  entered  must  be  signed  by  the  president  and  secretary  of  the  ^ 
board.    The  record  of  the  apportionment  of  the  assessment  made  by  the  board  to 
the  counties  must  be  made  in  a  separate  book,  to  be  called  "  record  of  apportion- 
ment of  assessments. ' '    In  sucli  lanit  described  book  must  be  entered  names  of  the 
railroad  and  other  lines  assessed  by  the  board,  the  names  of  the  corporations  to 
which,  or  the  name  of  the  person  or  associaticn  to  whom,  the  same  were  assessed, 
the  whole  number  of  miles  of  the  railroad,  car,  street  railway,  tel^raph,  and 
telephone  lines  in  the  state,  the  number  of  miles  in  each  oounty,  the  total  assesa- 
20 
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ment  of  all  such  property  and  tlie  amount  of  the  apportionment  of  such  total 

assessments  to  each  county.    ['96,  p.  441*. 

2665.  Only  basis  of  taxation.  The  assessment  made  by  the  county 
assessor,  and  that  of  the  state  board  of  equalization,  as  apportioned  by  the  board 
of  county  commissioners  to  each  dty,  town,  school,  road,  or  other  district  in  their 
respective  counties,  is  the  only  basis  of  taxation  for  the  county  or  any  subdiviaon 
thereof,  and  for  incorporated  cities  and  town&  AU  taxes  upon  road,  school,  or 
other  local  districts  and  all  general  city,  city  school,  and  town  taxes  must  be 
assessed  in  the  same  manner  and  by  the  same  ofiScers  as  coimty  taxes,  and  all  each 
taxes,  except  the  municipal  taxes  of  cities  of  the  third  class  and  of  towns  shall 
be  collected  in  the  same  manner  and  by  the  same  officers  as  county  taxes.  ['96 
pp.  441-2*. 

Awennnnt  for  eitie»  and  towm,  CoUeetioii  of  ctt?  And  town  taxes,  IWL 

ASraSSMBNT  OP  17BT  PBOGRBDS  OP  ICHBS. 

2566.  Statement  of  gross  yield.   Every  person,  corporation,  or  aesod- 
Vvwy  ation  engaged  in  mining  upon  a  vein  or  lode,  or  placer  mining  daim,  ocmtaining 

'  V      any  gold,  silver,  copper,  coal,  lead,  or  other  valuable  mineral  deposits,  must, 

,  N  ^i^v,  ^  between  the  first  and  tenth  days  of  April  in  each  year,  make  out  a  statement  of 
\      "*  the  gi-oss  yield  of  the  above  named  metals  or  minerals  from  each  mine  owned  or 
*  ^\    \       worked  by  such  person,  corporation,  or  association  daring  the  year  preceding  the 
first  day  of  April  and  the  value  thereof.    Such  statement  must  be  verified  by 
the  oath  of  such  person,  or  by  the  superintend^it  or  managing  agent  of  sadi  oor- 
y     .  poration  or  association,  who  must  deliv^  the  same  to  the  asaeesor  of  the  ooanty 

in  which  the  mine  or  mines  are  situated.    [^96,  p.  442*. 
^  Anthoiity  to  tax  mines,  etc.,  Con.  art.  13,  boo.  4;  g  SBOi. 

rfr  »•  2567.   Id.   What  to  contain.   The  statement  mentioned  in  the  preced- 

ing section  must  contain  a  true  and  correct  account  of  the  actual  expenditores  o( 
money  and  labor  in  extracting  the  ore  or  mineral  from  the  mine,  towiE^xuiangtiie 
same  to  the  mill  or  rednction  works,  and  the  redaction  oi  tike  ore  and  tiie  oonver- 
sion  of  the  same  into  money,  or  its  eqoivalent,  during  the  year.    [^96,  p.  4^. 

2668.  Id.  Expenditures  allowed.  In  making  the  statement  of  the 
expenditures  mentioned  in  the  preceding  section  there  must  be  allowed  all  money 
expended  for  necessary  labor,  machinery,  and  supplies  needed  and  used  in  tht^ 
mining  operations,  for  improvements  necessary  in  and  about  the  workings  of 
the  mine,  for  reducing  the  ore,  for  the  construction  of  mills  and  reduction  works 
used  and  operated  in  connection  with  the  mine,  for  ti^nsporting  the  ore,  and  for 
extracting  the  metals  and  minerals  therefrom ;  but  the  money  invested  in  the 
mines  or  improvements  daring  taiy  year  except  tiie  year  immediately  preceding 
sudi  statement  must  not  be  indaded  therein.  Snch  expenditures  do  not  include 
the  salaries  or  any  portion  thereof  of  any  person  or  officers  not  actually  engaged 
in  the  working  of  the  mine,  or  personally  superintending  the  management  thereirf. 
['96,  p.  442. 

.  2569.   Special  assessment  book  for  mines.  The  state  board  of  equal- 

^^^^^^^|^4|^ization  must  prepare  and  furnish  for  use  in  each  county  in  the  state  where  mines 
"  '^J'  J     \Z  are  located,  at  the  same  time  the  general  assesEonent  books  are  prepared  and  for- 
f^f^^fS^  i  9     nished,  another  assessment  book  billed  *'  the  assessment  book  of  the  net  proceeds 
of  mines, in  which  must  be  listed  the  net  proceeds  of  all  the  mines  in  hisooonty. 
/^f^yp  ill  which  must  be  specified,  in  separate  columns,  and  under  the  appn^iriate 

head: 

1.  Owner  of  the  mine. 

2.  Name,  description,  and  location  of  the  minCu 

3.  >Tumber  of  tons  extracted  during  the  year. 

4.  Uross  yield  in  dollars  and  cents. 

5.  .Vctual  cost  of  extracting  the  same  from  the  min«u 
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6.  Actual  cost  of  transportation  to  place  of  rednctlon  or  sale. 

7.  Actual  cost  of  reduction  or  sale. 

8.  Cost  of  construction  and  repair  of  mine  wid  reduction  works  during  the 
year. 

9.  Net  proceeds,  in  dollars. 

10.    Total  amount  of  tax.    ['96,  pp.  442-3. 

2670.  Procedure,  etc.,  in  assessment  of  mines.  The  duties  of  the^^^^ 
XkBBesBorj  county  auditor,  state  board  of  equalization,  and  board  of  county  com-  "y 
miasioners,  as  ta  the  aaeesament  of  the  net  proceeds  of  mines,  the  statements  and  t  {T 

returns  to  be  made,  the  equalization  thereof,  and  other  official  acts,  are  the  s«ae  ^ 
as  tiioee  mentioned  in  this  chapter  for  the  aeaessment  of  other  inroperty.    ['96,  p.      / fff  J 
448*. 

2571.  Id.  Beftisal  to  famish  statement.  If  any  person,  corpora- 
tion, or  association  engaged  in  mining,  as  mentioned  herein,  refuses  or  n^lects  to 
mi^e  and  deUver  to  ^e  assessor  of  the  county  where  the  mines  are  located,  the 
statemrat  mentioned  in  this  chapter,  such  assessor  must  list  the  propwtiy,  and 
assess  according  to  his  knowledge  and  information  the  unount  of  such  taoc,  in 
the  manner  provided  by  law  for  tiie  asserament  of  other  property  where  no  state- 
ment is  furnished.  Su^  person,  corporation,  or  association  refusing  upon  demand 
to  fumieh  such  statement  shall  also  be  subject  to  the  penalty  provided  in  subdi- 
vision two,  section  twenty-five  hundred  and  twenty-one  and  in  section  twenty-five 
hundred  and  twenty-two.    ['96,  p.  443. 

2672.  Id.  ICining  improvemente,  machinery,  etc.,  not  exempt. 
Notiiing  in  this  title  contained  must  be  construed  to  exempt  from  tiucation  the 
improvements,  buildings,  erections,  stmctores,  or  machinery  placed  upon  any 
mine  or  mining  claim,  or  used  in  connection  therewith,  whidk  have  a  value  sep- 
arate and  independent  of  such  mine  or  mining  claim,  or  supplies  used  rather  in 
mills,  reduction  works,  or  mines.    [*96,  pp.  443-1. 

2673.  Id.  Collection.  Lien.  The  tax  mentioned  in  the  preceding 
sections  must  be  collected  and  the  payment  thereof  enforced  in  the  manner  pro- 
vided for  tiie  collection  and  enforcement  of  other  taxes;  and  evuy  such  tax  is  a 
lien  upon  the  mines  or  mining  chums  from  which  the  ores  or  minerals  are 
extracted,  which  lien  attaches  on  l^e  first  Monday  of  Felvnary  in  each  year,  wd 
the  sale  thereof  for  delinquent  taxes  may  be  made  as  provided  for  the  sale  of  real 
«itate  for  delinquent  taxes.    ['96,  p.  444*. 


CHAPTER  4. 

EQUALIZATION  OF  TAXES. 

2574.  County  board  of  equalization.  Sessions.  The  Ixiard  of 
county  commissioners  is  the  county  board  of  equalization,  and  must  meet  on  the 
first  Monday  of  June  in  each  year,  to  examine  the  assessment  books  and  equalize 
the  assesranent  of  property  in  the  county.  It  must  continue  in  session  for  that 
purpose  from  time  to  time  until  the  business  of  equalization  is  disposed  of,  but 
not  later  than  the  fourth  Monday  in  June.    ['96,  p.  444*. 

Daty  of  the  conn^  board  of  eqiuUiatioD,  Con.  imparti^^  of  the  tax,  or  to  proTide  for  the  equal- 

ut.  13,  sec.  11;  |  &84.  To  eqnalin  ci^  taxes,  i»tion  of  tneasBesBmentB,  ana  foi  the  appropriation 

exeeptfor  dtieaof  thlrddiiin,  8  8800.  of  the  tax  to  the  puipoae  for  which  it  in  levied,  iii 

A  tax  law  which  fitils  to  seoure  the  equality  and  void.  Kerr  r.  W00II07. 3  U.  456;  24  P.  SSL 

2575.  Id.  Powers.  The  board  has  power,  after  giving  notice  in  such 
manner  as  it  may  by  rule  prescribe,  to  increase  or  lower  any  assessment  contained 
in  the  assesnnent  book,  so  as  to  equalize  the  assessment  of  the  property  con- 
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tained  therein  and  make  the  asseesment  conform  to  the  true  value  of  sach  property 
in  money.    ['96,  p.  444. 

2576.  Beductions.   Application.  No  rednctioD  mnBt  be  made  in  the 

valuation  of  property  unless  the  party  affected  thereby  or  his  agent  makes  and 

files  with  the  board  a  written  application  therefor,  verified  by  hia  oath,  or  shall 

appear  before  the  county  board  of  equalization  and  show  facte  upon  which  it  is 

.  \  ^         claimed  such  reduction  should  be  made.    ['96,  p.  444. 

The  word  "  complaint"  as  applied  to  boards  of  Sectiona  73  and  73  of  p.  444,  laws  of  1896,  refer  to 

'  eqodizatiion  U  not  used  in  the  technical  sense  in  reductions  of  the  valostion  of  the  property  of 

wnich  the  word  "  complaint "  ia  used  in  the  code  individsals  on  their  respective  applicationa,  not  the 

of  civil  procednre,  and  it  ia  not  necessary  that  a  valuation  of  an  entire  district.   Salt  Lake  City  t. 

formal  allegation  of  the  charge  in  writing  shoold  AmiHtrong,  — U.— ;  48  P.  641.   After  full  investi- 

be  filed  in  a  case  in  order  to  confer  juruidiction  gation  and  careful  consideration  of  the  assessment, 

upon  the  board.  Where  persons  appear  before  a  the  county  board  of  eqoaliKation  mi^  raise  or  lower 

board  of  equalization  in  response  to  a  notice  and  the  valuation  of  real  estate  in  any  pulicnlar 

are  aflTorded  an  opportunity  to  be  heard,  o^ections  locality  to  eqaalize  with  the  valuUion  in  the  rest 

to  the  form  ofthe  notice  are  waived,  CP.Bailroad  oftheconnty.  Id. 
Company  t.  Standing,  13  U.  468:  4&  P.  844. 

2677.  Id.  Ezaminatioix  of  person  asking.  Before  the  board  grants 
the  application  or  makes  amy  reduction  applied  for,  it  may  examine  on  oath  the 

person  or  agent  making  the  appUeation  touching  the  value  of  the  propertj'  of 
such  person.  No  reduction  must  be  made  unless  sucb  person  or  the  agent  making 
the  application,  If  required,  attends  and  answers  all  questions  pertinent  to  the 
inquiry.    ['96,  p.  444. 

2678.  Id.  Witnesses.  Upon  the  hearing  of  the  application  the  board 
may  subpcena  such  witnesses,  and  hear  and  take  such  evidence  in  relation  to  the 
subject  pending  as  in  its  discretion  it  may  deem  proper.    ['96,  p.  444. 

2679.  Id.  Assessor  to  be  present.  Bdmission  or  abatement  of 
taxes.  During  the  session  of  the  board,  the  assessor  and  any  d^uty  whose 
testimony  is  needed  must  be  present,  and  may  make  any  statement  or  introduce 
and  examine  witnesses  on  questions  before  the  board.  The  board  may  remit  or 
abate  the  taxes  of  any  insane,  idiotic,  infirm,  or  indigent  person  to  an  amount 
not  exceeding  ten  dollars  for  the  current  year.    ['96,  pp.  444-5. 

Bemittanoe  of  taxes  of  indigents  in  cities  of  third  daas  and  towns,  g  H^O. 

2680.  County  board  may  enter  omitted  property.  Effect  The 

board  of  county  commissioners  must  use  the  abstract  hereinbefore  provided  for 
and  all  other  information  it  may  gain  from  the  records  of  the  county  recorder  or 
elsewhere  in  equalizing  the  assessment  of  the  property  in  the  county,  and  may 
require  the  assessor  to  enter  upon  the  assessment  book  any  property  which  has  not 
been  assessed;  and  any  assessment  made  as  prescribed  in  this  section  has 
the  same  force  and  effect  as  if  made  by  the  assessor  before  the  deliveiy  of  the 
assessment  book  to  the  county  treasurer.    ['96,  pp.  445-6. 

2681.  Id.  May  correct  false  or  incomplete  assessments.  During 
the  session  of  the  hoslrd.  of  county  commissioners,  it  may  direct  the  assessor  to 
assess  any  taxable  property  that  has  escaped  assessment,  or  to  add  to  the  amount, 
number,  or  qwuitity  of  property  when  a  false  or  incomplete  list  has  been 
rendered,  and  to  make  and  enter  new  assessments  (at  the  same  time  canceling 
previous  entries)  when  any  assessment  made  by  him  is  deemed  by  the  board  so 
incomplete  as  to  render  donbtfnl  the  collection  of  the  tax;  but  the  auditor,  who 
is  hereby  made  the  clerk  of  the  board  of  equalization,  must  notify  all  persons 
interested,  by  letter  deposited  in  the  postoffice,  postpaid  axid  addressed  to  the 
person  interested,  at  least  five  days  before  the  action  is  taken,  of  the  day  fixed  for 
the  investigation  of  the  matter.    ['96,  p.  446. 

2682.  Id.  Record  of  changes.  Entry.  Affidavit.  The  county  auditor 
must  record  in  a  book  to  be  kept  for  that  purpose,  all  changes,  corrections,  and 
orders  made  by  the  board ;  and  during  its  session,  or  as  soon  as  possible  after  its 
adjournment,  must  enter  upon  the  assessment  book  all  changes  and  corrections 
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made  by  the  board,  and  on  ur  before  the  firet  Monday  of  Jnly  must  affix  his  affidavit 
tbtt«to,  snbecribed     him,  aa  follows: 

"I,  ,  do  swear  that,  as  county  auditor  of  county,  I  have  kept 

(xnrect  minuteB  of  all  the  acts  of  the  board  of  county  commiBsionerB  touching 
alterationB  in  the  assessment  book ;  that  all  alterations  agreed  to  or  directed  to  be 
made  have  been  made  and  entered  in  the  book,  and  that  no  changes  or  alterations 
have  been  made  therein  except  those  authorized."    ['96,  p.  446*. 

STATS  BOABD  OF  BQUAUZATION. 

2683.  Appointment.  Term.  The  governor  shall  nominate  and,  by  and 
with  the  consent  of  the  senate,  appoint  four  reradents  of  the  state  to  constitute  the 
state  board  of  equi^zation.  No  more  than  two  of  said  board  shall  belong  to 
the  same  political  party,  and  of  those  appointed  in  eighteen  hundred  and  ninety- 
gii,  two  of  said  board  shall  hold  for  three  years  and  two  for  five  years  from  the 
date  of  their  appointment,  and  thereafter  their  terms  of  office  shall  be  four  years, 
imd  they  shall  serve  until  their  successors  are  appointed  and  qtiaUfied.  They 
9ba31  ^oose  a  president  and  secretuy  from  their  number.    ['96,  pp.  446-7. 

Bute  board  of  eqnallzation.  Con.  art.  13,  sec.  11. 

2584.  Id.  Powers  and  duties.  The  powers  and  duties  of  the  Htfl.f jk.  ^  ^  1^/4/ 
board  of  equalization  are  as  follows :  '^  '■■»*Jit- 

1.  To  prescribe  rules  for  its  own  government  and  for  the  transaction  of  its  ^-fftfjf  ^ 
buanees.  /  * 

2.  To  prescribe  rules  and  regulations  not  in  conflict  with  the  constitution 

and  laws  of  tiie  state,  to  govern  county  commismoners  when  equalizing  and  assess-  >'  r« 
on  whrai  assessing.  ^  , 

3.  To  make  out  and  prepare  and  enforce  the  use  of  forms  in  relation  to  the  •  ' 
assessment  of  property.  ^  ■ 

4.  To  hold  r^^lar  meetings  as  provided  by  its  rules,  and  such  special  meet-  ^  ^ 
ings  as  the  president  may  direct. 

5.  To  annually  assess  the  property,  franchises,  and  roadway  of  all  railroad, 
e^reet  railway,  oar,  telegraph,  fuid  telephone  companies  operating  in  more  than 
one  county  in  this  state,  at  their  actual  value  on  the  first  Monday  in  Februaiy  at 
twelve  o'dock  noon,  and  to  apportion  such  assessment  to  the  counties  in  which 
KDch  property  and  franchises  are  located  in  the  manner  provided  for  in  section 
twenty-five  hundred  and  sixty. 

6.  To  transmit  to  the  county  auditor  of  each  county  its  apportionment  of 
the  assessment  made  by  such  board  upon  the  property  and  franchises  of  railroad, 
street  railway,  car,  tel^raph,  and  telephone  companies. 

7-  To  meet  at  the  state  capital  on  the  third  Monday  in  May,  or  at  such 
other  place  in  the  state  as  the  board  may  determine,  and  remain  in  session  until 
the  first  Monday  in  August,  and  later  if  the  business  of  the  board  requires  it. 

8.  At  such  meetings  to  equalize  the  valuation  of  the  taxable  property  of  the 
several  counties  in  this  state  for  the  purpose  of  taxation ;  and  to  that  end,  upon 
sneh  notice  to  the  county  auditor  t^e  county  affected  thereby  as  it  may  pre- 
f«ribe  by  rule,  to  increase  or  lower  any  assessment  contained  in  the  assessment 
book,  so  as  to  equalize  the  assessment  of  the  property  contained  therein,  and  make 
the  assessment  conform  to  the  true  value  in  money  of  the  property  assessed. 

\).  To  visit  as  a  board  or  by  the  individual  members  thereof,  whenever 
deemed  necessary,  the  several  counties  of  the  state,  for  the  purpose  of  inspecting 
the  property  and  learning  the  value  thereof. 

10.  To  call  before  it,  or  any  member  thereof,  on  such  visit,  any  officer  of 
the  county,  and  to  require  them  to  produce  fuiy  public  records  in  their  custody. 

11.  To  issue  subpoenas  for  the  attendance  of  witnesses  or  production  of 
books  before  the  board,  or  any  member  thereof;  which  subpoenas  must  be  signed 
by  a  member  of  the  board  and  may  be  served  by  any  person. 

12.  To  report  biennially  to  the  l^slature  a  statement  showing: 
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First.    The  asseeeed  acreage  of  each  county  in  the  state. 
Second.    The  amount  asBesBed  per  acre. 
Third.    The  aggr^^te  value  of  all  town  and  city  lots. 
Fourth.    The  aggr&^i»  value  of  all  real  estate  and  mining  claims,  stating 
each  separately. 

Fifth.  The  kinds  of  personal  propert^*^  in  each  county,  and  the  value  (tf  each 
kind. 

Sixth.    The  abrogate  value  of  all  personal  property  in  the  state. 
Seventh.    Any  further  information  or  suggestions  relative  to  the  assessment 
of  property  and  the  collection  of  revenues. 

13.  To  keep  a  record  of  all  its  proceedings. 

14.  To  appoint  a  derk,  who  must  assist  the  secretary  of  the  hoard  and  per- 
|form  sach  other  dnties  as  the  board  may  require,  and  who  shall  hold  his  office 
T during  the  pleasure  of  the  board. 

15.  To  reconvene,  whenever  it  may  deem  necessary,  uiy  county  board  of 
equalization ;  and  it  may,  in.  its  discretion,  extend  the  time  for  which  any  conn^* 
board  of  equalization  may  sit  for  the  equalization  of  taxes.  The  county  board  of 
equalization  when  thus  reconvened,  shall  transact  no  business  exo^ir^that  for 

V  .L.  ^^^^^  especially  reconvened,  or  such  other  business  as  the  state- Txiard  of 

V  »^^      n^equalization  may  call  to  its  attention  while  in  session.    ['96,  pp.  447-8*. 

■  ^  ^   WjV^  ^  Du^Midpowenof  Htatebwrd,  Con.  ut.  13,  sec  11;  228S60^ifi65. 

■^r^         2586.   State  board  may  chcbnge  valuations.   "When,  after  a  general 
Vlw y v\/  investigation  by  the  board,  the  property  is  found  to  be  assessed  above  or  below 
•'Tr#**'W(li«it.-it8  full  cash  value,  the  board  may,  without  notice,  so  determine,  and  must  add  to 
^  ^     or  deduct  from  the  valuation  of  the  real  estate,  improvements  on  such  real  estate, 
*^f*^^  •  *•    and  the  personal  property,  except  money,  such  per  cent,  respeetivdy,  as  is  suffi- 
J<roo        cient  to  raise  or  reduce  it  to  its  full  cash  value.    ['96,  pp.  448-9. 

2586.  When  auditor  fails  to  report.  If  the  county  auditor  foils  to 
forward  to  the  state  board  of  equalization  the  statements  provided  for  in  section 
twenty-six  hundi*ed,  the  board  must  obtain  the  statement,  or  so  much  th^^f  as 
is  necessary,  from  other  reliable  sources.    ['96,  p.  449. 

2687.  Board  to  transmit  statement  of  changes.  When  the  equali- 
zation among  the  several  counties  is  completed,  the  secretary  of  the  board  most 
transmit  to  each  county  auditor  and  to  the  state  auditor  a  statement  of  the  chiuige» 
made  by  the  board  in  the  assessment  book  of  the  county^  or  any  assessment  con- 
tained therein,  and  of  the  per  cent  to  be  added  to  or  deducted  from  the  valuation 
of  such  statement,  which  is  prima  facie  evidence  of  the  regularity  of  all  proceed- 
ings of  the  board  resulting  in  the  action  which  is  the  subject  matter  (rf  the 
statement.    ['96,  p.  449*. 

2688.  Board  to  determine  rate  of  state  tax.  Before  the  first  Monday 
in  August  of  each  year,  tlie  board  must  determine  the  rate  of  state  tax  to  be 
levied  and  collected  upon  the  assessed  valuation  of  the  property  of  the  state, 
which,  after  allowing  ten  per  cent  for  delinquencies  in  and  costs  of  collection  of 
taxes,  must  be  suificient  to  raise  the  specific  amount  of  revenue  required  to  be 
raised  by  the  l^slature  for  state  purposes.  The  board  must  immediately  there- 
after transmit  to  the  county  auditor  of  each  county  and  to  the  state  auditor  a 
statement  of  such  rate,  and  upon  its  receipt  the  county  auditor  must,  in  writing, 
notify  the  state  board  of  equalization  of  tlie  I'cceipt  thereof.    ['96,  p.  449*. 

Taxation  to  be  eqnal  and  uniform,  Con,  art.  13,  sec  3.   Action  of  state  hoard  a  valid  levy,  \  2S94. 

2589.  Disobeying  subpoena  or  rules  of  board.  Every  pei-son  served 
with  a  subpoena  who  fails  or  n^lects  without  just  excuse  to  obey  it,  and  ever}' 
officer  who  refuses  to  obey  the  rules  and  regulations  prescribed  by  the  board,  or 
to  perform  the  duties  prescribed  therein,  ^all  forfeit  to  the  state  five  hundred 
dollars,  to  be  recovered  by  an  action  in  the  name  of  the  state,  which  action  may 
Ih*  commenced  and  tried  in  any  county  in  the  state.    ['96,  p.  449. 
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2690.  Prosecution  of  asseBSor  for  &aud.  Whenever  the  state  board 
of  equalization  is  satisfied  that  the  assessor  or  deputy  assessor  of  any  county  has 
koowingly,  fraudulently,  or  corruptly  assessed  any  property  below  its  actual  cash 
value,  it  must  immediately  inform  the  countiy  attorney  of  such  county  in  writing 
of  that  fact,  with  the  request  that  such  assessor  or  deputy  assessor  be  prosecuted, 
and  the  county  attorney  must  at  once  comply  with  such  request.    ['96,  pp.  449-50. 

2591.  Member  may  administer  oaths.  The  secretary-  or  any  member 
(A  the  board  may  administer  and  certify  oatiis.    ['96,  p.  460. 


Chapter  5. 

LEVY  AND  LIEN  OP  TAXES. 

2592.  Fiscal  year.  The  fiscal  year  comipences  on  the  first  day  of  Janu- 
ary. 

.lothorized  by  Cod.  art.  13,  sev.  1. 

2593.  Levy  for  county  purposes.  The  board  of  county  commissioners 
of  each  county  must,  between  the  first  Monday  in  July  and  the  second  Monday 
in  August,  fix  the  rate  of  county  taxes  and  deugniate  the  number  of  mills  on  each 
dollar  of  venation  of  property  for  each  fund,  suaA  must  levy  taxes  upon  the  tax- 
able property  of  tiie  county,  not  exceeding  fiv^  mills  on  the  dollar  for  county 
purposes  nor  four  mills  on  the  dollar  for  district. school  purposes.    ['96,  p.  460*. 

Bate  of  dty  and  town  taxes,  how  fixed,  3  2689.  providtf  for  the  care  and  mainteiutnce  of  the  poor, 

Aaonnent  as  fixed  hy  state  board,  3S  SSOS,  2565.  and  tw  levy  the  neceasarr  tax  therefor:  an  set 

Lfpslmtnra  not  to  impose  taxes  for  county  pur-  of  1890^  authorizes  the  county  courts  to  levy  for 

poses,  Con.  art.  13,  sec.  5.   I^evy  for  city  school  "conncy  purposes"  not  to  exceed  three  mills;  held, 

MTpoaes,  i  1936.  Levy  for  dlstritA  school  purposes,  that  the  Utter  act  repealed  tlw  former  act  so  far  as 

H 1^  SSecL   State  board  to  determine  xate,  f  2S88.  It  permitted  a  spedal  levy  for  the  care  of  the  poor. 

CmDpHed  Laws  of  1688  authorised  eoanties  to  0.  8.  L.  Ry.  Co.  v.  Btanding,  10  U.  4B2;  37  P.  687. 

2504.  State  levy.  The  action  of  the  state  board  of  equalization  in  fixing 
the  rate  of  taxation  for  state  purposes  is  a  valid  levy  of  the  rate  so  fixed.  ['9(>, 
p.  4.50*. 

2606.  EffiBot  of  tax  and  lien.  Every  tax  has  the  effect  of  a  judgment 
against  the  person,  and  every  lien  created  1^  this  title  has  the  force  and  effect  of 
an  execution  duly  levied  against  all  personal  property  of  the  delinquent.  The 
judgment  is  not  satisfied  nor  the  lien  removed  until  the  taxes  are  paid  or  the 
property  sold  for  the  payment  thereof.    ['96,  p.  450. 

Lieu  of  city  and  town  taxes,  g 

2606.  When  lien  attaches,  personal  property.  Every  tax  upon 
pertKmal  property  is  a  lien  upon  title  reaAroperty  of  the  owner  thereof,  from  and 
after  twelve  o'clock  m.,  of  the  first  Moflkay  in  February  of  each  year.  ['90,  p. 
4.50-1*. 

2597.  Id.  Real  property.  Every  tax  upon  real  property  is  a  lien 
against  the  property'  assessed;  and  every  tax  due  upon  improvements  upon  real 
estate  assessed  to  others  than  the  owner  of  the  real  estate,  is  a  lien  upon  the  4aud 
and  improvement;  which  several  liens  attach  as  of  the  first  Monday  in  Febrttary 
in  each  year.    ['96,  p.  451*. 

2508.  State  school  tax.  There  is  hereby  levied  and  directed  to  tje 
assessed  and  collected  annually  a  state  tax  of  three  mills  on  each  dollar  of  vatua- 
tioD  of  the  taxable  property  in  the  state,  for  district  school  purposes ;  and  the 
assessment  and  collection  of  said  tax  must  be  performed  in  the  same  manner  and 
at  the  same  time  as  other  state  taxes  are  assessed-  and  collected  and  shall  be 
apportioned  to  the  several  school  districts  as  provided  by  law.    ['96,  p.  451*. 

Apportioiuneiit  by  state  saperintendent  of  pnblic  instruction,  S  I<T5.  Apportionment  by  county  super- 
intendent, 2 18ff7. 
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Chapter  6. 


COUNTY  AUDITOR'S  DUTY  IN  EBLATION  TO  REVENUE. 


2699.  Auditor  to  enter  total  valuations.  The  county  auditor,  imme- 
diately upon  the  completion  of  the  work  of  the  county  board  of  equalization, 
must  proceed  to  add  up  the  valuations,  and  enter  the  total  valuation  of  each  kind 
of  property,  and  the  total  valuation  of  all  property,  on  the  assessment  book. 
The  column  of  acres  must  show  the  total  acreage  of  the  county.    ['96,  p.  461. 

Yearly  settlemente  made  with  county  auditor,  1 8679. 

2600.  To  prepare  statement.  The  county  auditor  must,  on  or  before 
the  first  Monday  in  July  of  each  year,  prepare  from  the  * '  assessment  book ' '  of 
each  year,  as  corrected  by  the  board  of  county  commisBioners,  a  statement  show- 
ing in  separate  columns : 

1.  The  total  value  of  all  property. 

2.  The  value  of  real  ratate,  including  patented  mining  claims,  stated  sepa- 
rately. 

3.  The  value  of  the  improvements  thereon. 

4.  The  Tfdue  of  personal  property  exclusive  of  money. 

5.  The  amount  of  money. 

ti.  The  number  of  acres  of  land  and  the  number  of  patented  mining  claims 
stated  separately, 

7.    The  amount  of  taxes  remitted.    ['96,  p.  461*. 

2601.  To  transmit  same  to  state  board.  The  county  auditor  must  as 
soon  as  such  statement  is  prepfu^,  transmit  the  same  by  nuul  to  the  state  board 
of  equalization.    ['96,  p.  451*. 

2602.  To  conform  to  changes  made  by  state  board.  As  soon  as 
the  county  auditor  receives  from  the  state  board  of  equalization  a  statement  of  the 
changes  made  by  the  board  in  the  assessment  book  of  the  county,  or  of 
any  assessment  contained  therein,  he  must  make  the  corresponding  changes  in  the 
assessment  book,  by  entering  the  same  in  a  column  provided  with  the  proper 
heading  in  the  assessment  book,  counting  any  fractional  sum  when  more  than  fifty 
cents  as  one  dollar  and  omitting  it  when  less  than  fifty  cents,  so  that  the  value  of 
any  separate  assessment  shall  contain  no  fractions  of  a  dollar ;  but  he  must  in  all 
awes  disregard  any  action  of  the  board  of  county  commissioners  which  is  pro- 
hibited by  section  twenty-five  hundred  and  twenty-two.    ['96,  pp.  451-2. 

2603.  To  compute  and  enter  taxes  due.  The  county  auditor  must 
then  compute  and  enter  in  a  separate  money  column  in  the  assessment  book  the 
respective  sums  of  dollars  and  cents,  rejecting  the  fractious  of  a  cent,  to  be  paid 
as  a  tax  on  the  property  therein  enumerated,  state,  county,  cit>',  town,  school, 
and  special  taxes  being  separately  set  out,  and  foot  up  the  column  showing 
the  total  amount  of  such  taxes,  and  the  columns  of  total  value  of  property-  in  the 
county,  as  corrected  under  the  direction  of  the  state  board  of  equalization. 
['96,  p.  4.-52*. 

2604.  To  deliver  assessment  book  to  treasurer.  On  or  before  the 
first  Mouday  of  September,  he  must  deliver  the  corrected  assessment  book  to 
the  county  ti-easurer  with  an  afiidavit  attached  thereto  and  by  him  subscribed,  as 
followH: 

"  I  ^ .  ^  county  auditor  of  the  county  of  ,  do  swear  that  I  received 

tin*  m'<'(mii>anying  assessment  book  of  the  taxable  property  of  the  county  from  the 
aHHcwHor  with  his  affidavit  thereto  affixed,  and  that  I  have  corrected  it  and  made 
it  conform  to  the  requirementB  of  the  county  and  state  boards  of  equalization; 
tiiat  I  have  reckoned  the  respective  sums  due  as  taxes  and  have  added  up  the 
iMihinins  of  valuations,  taxes,  and  acreage,  as  required  by  law."    ['96,  p.  452*. 

2606.   To  charge  treasurer  with  taxes  levied.  On  delivering  the 
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afisessment  book  to  the  oonnty  treasurer,  the  county  auditor  muBt  charge  the  treas- 
urer with  the  full  amount  of  taxes  levied,  except  the  municipal  taxes  of  cities  of 
the  third  class  aud  of  towns.    ['96,  p.  452*. 

2606.  To  prepare  statement  for  state  auditor.  The  county  auditor 
must,  on  or  befoi-e  the  thii-d  Monday  of  August  of  each  year,  prepare  from  the 
aHsessment  book  of  sucli  year,  as  correctied  by  the  board  of  county  commissioners 
and  by  the  state  board  of  equalization,  a  statement  showing,  in  separate  columns: 

1.    The  total  value  of  all  property. 

"2.  The  value  of  real  estate,  including  patented  mining  claims,  stated  sepa- 
rately. 

3.  The  value  of  the  improvements  thereon. 

4.  The  value  of  personal  propertry  exclusive  of  money. 

5.  The  amount  of  inonej'. 

6.  The  number  of  acres  of  land  and  the  number  of  patented  mining  claims, 
stated  separately. 

7.  The  total  amount  of  taxes  remitted  by  the  board  of  county  commissioners. 

8.  The  state's  share  of  such  taxes  remitted. 

9.  The  county's  share  of  sucli  taxes  remitted. 

10,  The  rate  of  county  taxes. 

11.  Such  other  information  as  the  state  auditor  may  request.  Said  state- 
ment shall  be  made  upon  blanks  furnished  hy  the  state  auditor,  and,  as  soon  as 
prepared,  shall  be  transmitted  by  mail  to  the  state  auditor.    ['96,  p.  451*. 

2607.  To  prepare  statement  for  state  board.  The  county  auditor, 
on  or  before  the  first  day  of  December  of  each  year,  shall  prepai-e  and  mail  to  the 
state  board  of  ef^ualization  a  statement  containing  the  information  required  in 
subdivision  twelve  of  section  twenty-five  hundred  and  eighty-four. 

2608.  Statement  to  be  verified.  The  county  auditor  must  verify  by 
his  affidavit  attached  thereto,  all  .statements  made  by  him  under  the  provisions  of 
this  title.     ['96,  p.  4.")2. 

2609.  Ohange  of  treasurers.  The  county  auditor,  if  the  assessment 
book  or  tiie  delinqaent  tax  list  is  tranafeiTed  from  one  treasurer  to  another,  must 
credit  the  one  and  charge  the  other  with  the  amount  then  outstanding  on  the  tax 
list    ['96,  p.  453*. 


CHAFTBB  7. 

COLLECTION  OF  TAXES. 

2610.  Index  of  names.  Notice  to  taxpayers.  On  receipt  of  the^^^^i^^--^  . 
aBseesment  book  the  county  treasui-er  shaU  index  in  one  or  moi-e  indexes  (if  more  , 

than  one,  the  alphabet  shall  be  so  divided  that  no  name  shall  appeu*  in  more  than^S^^Oi^.  ^  ^ 

one  place  in  such  indexes — unless  for  lack  of  spara  transferred  to  some  other  /ftoa 

place,  to  be  referred  to)  the  names  of  all  property  ownere  shown  by  the  assess-    ^  PT^T^ 

ment  book;  and  shall,  opposite  each  name  in  such  index,  refer  by  number  of 

assessment  book  (if  there  be  more  than  one),  and  by  page  and  line,  to  all  pieces 

of  property  standing  upon  the  assessment  book  in  such  names.    He  shall  proceed 

to  oolleet  the  taxes  and  shall  furnish  to  each  taxpayw,  by  mail,  postage  prepaid.  y, 

or  leave  at  his  remdence  or  usual  place  of  business  if  known,  a  notice  of  the 

amount  of  tax  assessed  against  him  upon  all  property,  when  and  where  payalde.  ^ 

and  that  such  tax  is  delinquent  on  the  fifteenth  day  of  November  next  thereafter.  , 

['96,  p.  453*.  ■  ■  ■ 

2611.  Date  of  payment  to  be  entered.    The  county  treasurer  must4>n'«^#itf^«^ 
mark  the  date  of  the  payment  of  any  tax  in  the  assessment  book  opposite  the  mI^j   f  c 
name  of  the  person  paying.    ['96,  p.  453*.  if^  f 
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2612.  Receipts.  Certain  warrants  receivable  for  tazea  The 
county  treaBurer  must  give  a  receipt  to  the  person  paying  any  tax,  specifying 
therein  the  amount  of  the  assessment,  the  description  and  kind  of  proper^ 
assessed,  and  the  several  amounts  of  state,  county,  city,  school,  and  special  taxes 
paid.  County  warrants  shall  be  taken  in  payment  of  county  taxes,  city  warrants 
in  payment  of  dty  taxes,  and  school  district  warrants  in  payment  of  district 
school  taxes ;  pnmdedj  that  state  school  taxes,  county  school  taxes,  and  sinking 
funds  shall  be  paid  in  cash.    ['97,  p.  259*. 

2613.  Decedents'  estates.  The  district  court  must  require  every  admin- 
istrator or  executor  to  pay  out  of  the  funds  of  the  estate  all  taxes  due  from  such 
estate ;  and  no  order  or  decree  for  the  distribution  of  any  property  of  any  dece- 
dent among  the  heirs  or  devisees  shall  be  made  until  all  taxes  against  the  estate 
are  paid.    ['96,  p.  453. 

AsBeBBineiit  of  estates  of  deceased  persons,  ^  2529.    Payment  of  taxes  before  distribution,  §  3936. 

2614.  County  treasurer's  settlements.  On  the  first  Monday  of 
Mardi,  of  June,  and  of  September,  and  the  second  Monday  of  Decemljcr,  the 
connly  treasurer  must  settle  with  the  board  of  county  commissioners  for  all 
moneys  collected  by  him,  and  on  said  day  must  deliver  to  and  file  in  the  office  of 
the  county  auditor  a  statement  under  oath  showing: 

1.  An  account  of  aXl  his  transactions  cmd  receipts  since  his  last  settlement. 

2.  That  aH  money  collected  by  him  is  in  the  county  treasury.  ['96,  p. 
453*. 

Settlements  with  state,  2663;  with  cities,  §  26^. 

2615.  Taxes  due  and  delinquent,  when.  All  taxes  provided  for  in 
this  title  ^all  be  due  on  the  first  Monday  in  September  in  each  year,  and  on  the 
fifteenth  day  of  November  of  each  year,  at  six  o'clock  p.  m. ,  all  unpaid  taxes  are 
delinquent.    ['96,  p.  453-4*. 

2616.  Delinquent  list,  when  delivered  to  auditor.  The  county 
treasurer  must  on  the  last  Monday  of  November  of  each  year  deliver  to  the 
county  auditor  a  complete  "delinquent  list"  of  all  i>er8onsand  property  then 
owing  taxes.    ['96,  p.  454. 

2617.  Id.  Contents.  In  the  list  so  delivered  must  be  set  down  all 
matters  and  things  contained  in  the  published  list  relating  to  delinquent  persons 
or  property.    ['96,  p.  454*. 

2618.  Id.  Auditor  to  compare.  The  county  auditor  must  carefully 
compare  the  list  with  the  assessment  book,  and  if  satisfied  that  it  contmns  a  full 
and  true  statement  of  all  taxes  due  and  unpaid,  he  must  foot  up  the  total  amount 
of  taxes  so  remaining  unpaid,  credit  the  county  treasurer  who  acted  imder  it 
therewith,  and  make  a  final  settlement  with  him  of  all  taxes  charged  against  him 
on  the  assessment  book,  and  must  require  from  him  an  immediate  account  for 
any  existing  deficiency.    ['96,  p.  454. 

-i-^  2619.   Id.   Redelivery  to  treasurer.  After  settlement  with  the  county 

\  treasurer  prescribed  in  the  preceding  section,  the  county  auditor  must  charge 
the  treasurer  then  acting  wi^  the  amount  of  taxes  due  on  t^e  delinquent  tax 
list,  and  within  three  days  thereafter  deliver  the  list,  duly  oertifled,  to  such 
county  treasurer.     ['96,  p.  454. 

J,   .         2620.   Id.   Publication.   Contents.    Notice  of  sale.   On^or  before 
Y)^^'0'H'9*iitL^  the  first  Monday  of  December  of  each  year,  the  county  treasurer  must,  under  the 
.  a     direction  of  the  county  commissioners,  publish  the  delinquent  list,  which  must 
^  ^     contain  the  names  of  the  owners  when  known  and  a  description  of  the  property 
delinquent  or  subject  to  a  lien  of  taxes,  classified  in  towns  and  cities  by  addition, 
subdivision,  plat,  block,  and  lot,  and  other  lands  by  range,  township,  and  sedaon, 
^     or  legal  subdivision  thereof,  with  the  amount  of  taxes  due,  exclusive  of  costs. 
The  county  treasurer  must  publish  with  such  list  a  notice  that  unless  the  delin- 
^  ,     .quent  taxes  together  with  the  costs  of  publication  are  paid  before  tlie  third 
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Monday  of  December,  the  real  property  upon  which  such  taxes  are  a  lien  will  1* 
sold  for  taxes  and  costs,  b^nniug  on  said  date,  at  the  front  door  of  the  county 
coait  house.  Publication  must  be  commenced  on  or  before  the  first  Monday  of 
December,  and  shall  be  made  for  a  period  of  ten  days  thereafter,  in  a  newspaper 
having  a  general  drcnlaidon  in  the  connl^.    ['96,  p.  454*. 

2621.  Sale  for  delinquency.  Record.  On  the  third  Monday  of 
December  of  each  yeai',  the  treasurer  shall  expose  for  sale  between  the  hours  of  ten 
a.  m.  and  three  p.  m.,  sufficient  of  such  delinquent  real  estate  to  pay  the  taxes 
and  ooesbBj  at  public  auction,  at  the  front  of  the  county  court  house,  and  sell  the 
same  to  tiie  highest  responsible  bidder  for  cash,  and  tiie  tr8aBm*er  shall  oontiuue 
to  sell  from  day  to  day  between  such  hours  until  the  property  of  such  delinquents 
is  CThanated  or  the  taxes  and  costs  are  paid.  The  treasurer  shall  m^e  a  record 
of  all  sales  of  real  property  in  a  book  to  be  kept  by  him  for  that  purpose,  therein 
describing  the  several  parcels  of  real  property  on  which  the  taxes  and  coHts  were 
paid  by  tiie  pui-ehasers,  in  the  same  order  as  the  published  list  of  delinquent  sales 
contained  in  the  list  of  advei'tisement  on  file  in  Ms  office,  stating  in  separate  col- 
umns the  amoiwt  as  obtained  from  the  tax  list  of  each  kind  of  tax  and  costs  for 
each  tract  or  lot,  how  much,  and  what  part  of  each  tract  or  lot  was  sold,  to  whom 
sold,  tuad  the  date  of  sale.  A  separate  column  shall  also  be  provided  in  said 
record  in  which  the  trmsurer  shall  enter  the  date  of  redemption.  When  all  the 
sales  shall  have  been  made,  the  ta*eaBurer  shall  file  the  record  in  his  office  and 

shall  cause  the  same  to  be  indorsed  "Twc  Sale  Record  for  the  year  

['96,  pp.  454-5*. 

When  statute  provides  uieanii  for  vollcctiu^  tAzes  will  be  dismisDed.  CollnAor  v.  Biughuni  Co., .'{  U. 
without  suit,  and  docH  not  jiTovidc  that  suit  may     249;  2  P.  206. 

be  brought  for  taxes,  no  action  can  be  maintained  Bait  is  not  the  proper  remedy  for  the  collection 
therefor.    Crismon  v.  Auich,  2  U.  111.  of  a  tax  unlesx  ezpreasly  given  by  statute.  Kerr 

A  tax  collector  who  sues  for  delinquent  taxee  is,  v.  WooUey,  3  U.  ^6;  24  P.  831.  Under  uevtionH 
an  Hrtm  the  intmer  due  from  the  delinqoflnt  tax-  SMS,  SOSR,  20110,  and  S039,  C.  L.  1888,  the  remedy 
payer  u  coneemed,  a  tnurtce  for  no  ime,  and  in  given  to  the  collector  by  suit  is  cumulative  to  the 
bringlngnilt  he  acts  in  his  own  right,  and,  in  taking  remedy  of  levy  and  sale.  Little  v.  Gibhtt,  H  TJ.  ^1; 
an  appeal,  unlew  an  undertaking  is  filed,  the  tame     30  P.  986. 

2622.  Treasurer's  fees.  The  treasurer  shall  collect  two  dollars  for  eucli 
eei*tificate  of  sale  in  full  for  all  his  services,  and  shall  chai^  and  collect  twenty- 
five  cent-s  for  publishing  the  name  uid  amount  of  taxes  due  on  each  piece  of 
property  sold,  which  sums  sliall  be  paid  by  him  into  the  county  treasury.  ['!>f>. 
p.  465. 

2623.  Certificate.  Sale  to  county.  Auditor's  report.  When  real 
eHtate  is  sold  for  taxcH,  the  treasurer  shall  make  out,  sign,  and  deliver  to  the  piu-- 
chaser  of  any  real  property  sold  for  the  payment  of  taxe»  as  aforesaid  a  certificAte 
of  sale,  describing  the  property  on  which  the  taxes  and  costs  were  paid  by  the 
purcluMer,  as  the  same  was  described  in  the  record  of  sales,  and  also  how  iniicli 
and  what  part  of  each  tract  or  lot  was  sold,  and  stating  the  amount  of  each  kind 
of  tax  and  costs  for  each  tract  or  lot  for  which  the  same  was  sold,  as  described 
in  the  record  of  sates,  and  that  payment  has  been  made  therefor.  If  at  any  tax 
saJe  no  person  shall  bid  and  pay  the  treasurer  the  amount  of  tax  fuid  cost^. 
required  to  be  paid  as  aforesaid  on  any  real  estate,  the  treasurer  shall  make  to 
the  county  a  certificate  similar  to  that  given  to  other  purchasers,  and  deliver  the 
same  to  the  county  auditor,  and  such  sale  to  the  county  shall  have  the  same  effect 
as  if  made  to  an  individual,  and  the  county  auditor  shall  credit  the  treasurer  witl) 
the  amount  of  the  tax  due  thereon,  and  costs  to  date  of  sale.  If  property  pur- 
chased in  t^e  nMne  of  the  county  shall  not  be  redeemed  before  the  isstuunce  of  a 
tax  deed,  the  treasurer  shall  not  sell  the  same  for  taxes  subsequentiy  levied  so 
Itmg  as  certificate  at  sale  is  held  by  the  county,  and  the  county  auditor  shall 
credit  the  treasurer  witii  tibe  amount  of  the  tax  due  thereon,  but  in  any  case  the 
party  redeeming  shall  pay  all  taxes  that  may  be  assessed,  and  interest  and  costs 
that  may  accrue  upon  land  subsequent  to  the  sale.  When  all  the  s^es  shall  have 
been  made  and  settlement  by  the  county  treasurer  with  the  county  auditor  shall 
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liave  been  made  for  the  eame,  the  county  auditw,  withiu  ten  days  of  such  settle- 
ment, shall  certify  to  the  state  auditor  the  total  amount  of  the  state  and  state 

school  taxes  due  on  the  property  so  sold  to  the  county  for  delinquent  taxes,  and 
also  the  total  amount  of  such  tax  credited  the  count>y  treasurer  on  such  property 
on  account  of  taxes  accrued  while  the  certificate  of  sale  for  such  property  is 
held  by  the  county.    ['96,  pp.  455-6*. 


Description  an  "  W.'s  80  acres  in  N.  W.  i  of  bcc. 
23,  T.  2  S.  B.  1  £."  is  inftufficieot,  and  sale  under 
such  assessment  is  void.  Failure  to  give  notioe, 
invalidates  a  tax  e^e.  Olsen  v.  Bagley,  10  U.  4(6; 
37  P.  737. 

An  overcharge  for  a  certificate  of  sale  included 
to  the  amount  for  which  the  sale  is  made  renders 
the  sale  void  to  the  purchaser.  Id.  Where  in  a 
deed  for  land  sold  for  taxes,  it  appears  the  descrip- 
tioa  does  not  correspond  with  all  its  immediate 
antecedentSt  where  the  redtals  are  not  true  and 
do  not  correctly  describe  the  land  referred  to  in 
the  notice  of  sale,  and  where  the  description  in  the 
notice  of  sale  is  erroneouB  and  does  not  correctly 
describe  the  property,  nor  the  property  described 
in  the  tax  sale,  and  it  does  not  affirmatively  appear 


from  the  notice  tliat  defendant  had  notice  of  the 
amount  of  taxes  assessed  aKainai  him,  or  when  or 
where  the  same  was  payable,  as  provided  by  ordi- 
nance and  law,  and  where  it  appears  that  property 
was  sold  for  $10.20  more  than  the  amount  of  the 
taxes,  but  nowhere  appears  what  the  $10.20  was 
for,  or  what  the  costs  of  sale  were;  Md,  that  sach 
tax  sale  is  illegal.  Expressly  overruling  Hamer  v. 
Weber  Co.,  11  U.  1;  37  P.  741,  and  holding  that  the 
diseentiDK  opinion  in  that  case  statee  the  law  cor- 
rectly. The  case  of  Ogden  at^^  t.  Huner,  12  U. 
347;  22  P.  1113,  Is  overruled  in  so  for  as  it  conflicts 
with  this  opinion,  and  the  oidnion  In  Olsen  t. 
Bagley,  10  U.  492;  37  P.  738.  Eastman  t.  Ourrer, 
14  XJ.  169;  49  P.  310. 


2624.  Id.  Form.  The  certificate  of  sale  required  by  the  preceding  sec- 
tion shsdl  be  substantially  in  the  following  form,  and  may  be  recorded  in  the  office 
of  the  county  recorder  without  acknowledgment: 

This  certifies  that  on  the  day  of  ,  18 — ,  in  pursuance  of  law,  I, 

as  treasurer  of   county,  Utah,  sold  to   ,  subject  to  redemption  as 

provided  by  law,  the  property  situated  in  the  county  of  ,  state  of  XJtali. 

hereinafter  described,  for  the  delinquent  state,  state  school,  county,  county  school. 

city,  city  school,  ,  and  district  school  taxes  assessed  in  the  name  of  , 

as  owner,  against  said  property  for  the  year  18 — ,  and  the  costs  of  advertising 

and  sale ;  that  a  description  of  the  property  named  is  as  follows,  to  wit :   . 

That  the  amount  of  each  kind  of  taxes  and  the  costs  for  which  the  same  was  sold 
are  as  follows,  to  wit: 


state  and 
State  School 
Taxes. 

County  and 

County 
School  Taxes 

(.  ity  Taxes. 

Ciir  School 
Taxes. 

Dlstriet 
School  Taxes 

Advertising 
Cosis. 

Costa  of 
Sale. 

T«tal. 

S  S 

i  : 

9 

S 

«  1 
1 

1 "", ' 

1 

• 

i 

and  that  payment  has  been  made  therefor. 


Date 


18—. 


treasurer  of 


county,  Utah. 


2625.  Default  of  purchaser.  If  the  purchaser  does  not  pay  tlie  tax 
aud  costs  before  five  o'clock  p.  m.  of  the  day  following  the  sale,  the  property,  on 
the  next  sale  day,  before  the  r^ular  sale,  must  be  reaow  for  taxes  and  costs.  The 
Ind  of  any  person  refusing  to  make  the  payment  for  the  property  purchased  by 
him  must  not  be  received  on  the  sale  of  any  other  property  advertised  iu  the 
delinquent  tax  list  of  that  year. 

Mont  Pol.  0.,  §g  3883H1' 

2626.  Property  bought  by  county  to  be  sold  at  private  salo. 
At  any  time  after  the  sale  shfdl  have  dosed  and  before  the  time  for  redemption 
has  expired,  the  county  treasurer  is  authorized  and  required,  at  private  sale,  at 
his  office,  to  sell  and  assign  the  interest  of  the  county  in  any  of  the  real  estate 
sold  to  the  county  for  delinquency,  to  any  person  who  will  pay  the  amount  of  the 
delinquent  taxes,  interest,  and  costs  thereon  for  the  same,  and  to  make  out 
duplicate  receipts  for  the  purchaser  of  such  real  estate,  on  which  he  shall  write 
"  sold  for  taxes  at  private  sale"  and  deliver  such  receipts  to  the  purchaser.  Upon 
presentation  of  one  of  sucli  receipts  to  the  county  auditor,  he  shall  make  out  and 
deliver  to  the  purchaser  an  assignment  of  the  certificate  of  sale  made  to  the 
counfy.   Real  estate  sold  to  the  i-ounty  aud  afterward  assigned  shall  be  subject 
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to  redemption  at  any  time  within  four  years  after  the  date  of  the  original  sale, 
as  provided  in  section  twenty-six  hundred  and  twenty-seven,  except  that  the 
interest  chained  shall  be  one  per  cent  per  month  from  and  after  the  assignment  of 
the  certificate  by  the  county. 

X.Dak.  (ises).  1 1303*. 

2627.  Redemption  fVom  tax  sale.  Real  estate  sold  for  taxes  may  be 
redeemed  by  any  person  interested  therein,  at  any  time  within  four  years  after 
the  date  of  tiie  sale  thereof,  by  Buch  person  paying  into  the  ooauty  treasury  for  l^e 
nse  of  the  purchaser  or  his  l^al  representatives,  the  amount  paid  by  such  pur- 
chaser, and  all  costs  as  aforesaid,  together  witii  the  sum  of  fifty  cents  for  a 
redemption  certificate,  and  all  taxes  that  have  accrued  thereon  and  which  have 
been  paid  by  the  purchaser  after  his  purchase  to  the  time  of  redemption,  tc^ther 
with  interest  at  the  rate  of  one  and  one-half  per  cent  per  month  on  the  whole  from 
the  date  of  payment  to  the  day  of  redemption.    ['96,  p.  456*. 

2628.  Id.  Entry  and  certificate.  The  county  treasurer  shall,  when 
any  property  is  redeemed,  make  the  proper  entry  in  the  record  of  tax  sales  filed 

'  in  his  office,  and  issue  a  certificate  of  redemption,  which  entry  or  such  certificate 
of  the  fact  of  the  i-edemption  properly  certified  by  the  treasurer  shall  be  prima 
focie  evidence  of  such  redemption,  and  maybe  recorded  in  the  office  of  the  county 
recorder  without  acknowledgment.    ['96,  p.  456. 

2629.  Property  not  redeemed.  Deed  to  purchaser.  If  any  property 
sold  as  aforesaid  be  not  redeemed  within  the  time  and  in  the  manner  aforesaid, 
the  treasurer  shall  deposit  the  record  of  tax  sales  in  the  office  of  the  county  andi- 
tor,  who  shall,  on  presentation  of  the  treasurer's  certificate  of  sale,  make  out  a 
deed  conveying  the  property  therein  described  to  the  purchaser,  his  heirs,  or 
assigns,  as  the  case  may  be.  If  any  person  shf^l  be  entitied  to  receive  deeds  for 
more  than  one  parcel  of  property,  he  may  have  the  whole  included  in  one  deed, 
but  each  parcel  shall  be  separately  described.  Said  auditor  shall  also,  as  soon  as 
may  be  after  the  filing  of  said  record,  make  out  a  deed  conveying  to  the  county 
all  property  purchased  by  the  county  and  not  redeemed,  and  cause  the  same  to  be 
recorded  in  the  name  of  the  county.  Deeds  issued  by  the  county  auditor  in  pur- 
suance hereof  shall  recite  substantially  the  amount  of  the  tax  for  which  the 
property  was  sold,  the  year  for  which  it  was  assessed,  the  day  and  year  of  sale, 
the  amount  for  which  the  real  estate  was  sold,  a  full  description  of  the  property, 
and  the  natae  of  the  porchaser  or  assignee ;  and  when  attested  by  the  county 
auditor  shall  be  prima  facie  evidence  of  the  facts  recited  therein.    ['96,  pp.  456-7*. 

2630.  Fees.  The  county  auditor  shall  make  and  keep  on  file  in  his  office 
a  record  of  all  tax  deeds  issued,  and  shall  collect  two  dollars  for  each  deed  issued 
forthe first  description  of  property  contained  in  such  deed,  and  for  each  additional 
deacription  of  property  in  such  deed,  one  dollar,  and  pay  the  same  into  the  county 
treasury.  The  acknowledgment  of  all  such  deeds  shall  be  taken  by  the  connfy 
recorder,  or  other  county  officer  authorized  to  take  acknowledgments,  free  of 
charge.  No  chaise  must  be  made  by  the  county  auditor  for  the  making  of  any 
such  deed  where  the  county  is  the  purchaser.    ['96,  p.  457*. 

2631.  Taxes  on  personal  property,  how  collected.  The  treasurer 
may  collect  the  taxes  delinquent  on  personal  property,  except  when  the  real  estate 
is  liable  therefor,  by  seizure  and  sale  of  any  personal  property  owned  by  the 
delinquent.    ['96,  p.  457. 

TixUen,  S§  2595-2887. 

2632.  Sale  of  property  seized.  The  sale  must  be  at  public  auction, 
and  of  a  sufficient  amount  of  property  to  pay  the  taxes  and  costs,  and  when 
practicable  must  be  made  in  the  justice's  precinct  whei-e  seized.    ['96,  p.  4d7. 

2633.  Id.  Notice.  The  sale  must  be  made  after  one  week's  notice  of 
the  time  and  place  th«*eof,  given  by  publication  in  a  newspaper  published  in  the 
county,  or  by  posting  in  tiiree  public  places  In  the  county.     ['96,  p.  457. 
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2634.  Id.  Fees.  Expenses.  For  seizing  or  selling  personal  prc^rty. 
the  treasurer  may  chai^  in  each  case  the  sum  of  three  dollars^  for  the  use  of  the 
county,  and  actual  and  necessary  expenses  for  travel,  seizing,  handling,  keeping, 
or  caring  for  property  so  seized  or  sold.    ['96,  p.  457*. 

2636.  Id.  Deliyery-.  Bill  of  sale.  On  payment  of  the  price  bid  for 
any  personal  property  sold,  the  delivery  tixereot  witii  a  bill  of  si^e,  vests  Hie  title 
thereto  in  the  parchMer.    ['96,  p.  457. 

2636.  Id.  Excess  of  proceeds.  All  excess  over  the  taxes  and  costs  of 
the  proceeds  of  any  such  sale,  must  be  returned  to  the  owner  of  the  property 
sold,  and  until  claimed  must  be  deposited  in  the  county  treasury,  subject  to  the 
order  of  the  owner,  or  his  heirs,  or  assigns.    ['96,  p.  457. 

2637.  Id.  Unsold  portion.  The  unsold  jwrtion  of  any  property  may 
be  left  at  the  place  of  sale  at  the  risk  of  the  owner.    ['96,  p.  457^ 

2638.  Auditor  to  compare  delinquent  with  assessment  list.  The 

<-ounty  treasurer  must  annually,  on  the  tliird  Monday  of  February,  attend  at 
the  office  of  the  county  auditor  with  the  delinquent  list  and  the  assessment  book, 
and  the  county  auditor  must  then  carefully  compare  the  list  with  the  assessmentft 
of  persons  and  property  not  marked  as  paid  on  the  assessment  book.  ['9H.  pp. 
457-8*. 

2639.  Id.    Oath  of  treasurer.    The  county  auditor  must  then  admin- 
.  ister  to  the  county  treasurer  an  oath  to  be  written  and  subscribed  in  the  delinquent 
list,  that  every  person  and  all  property  assessed  iii  the  delinquent  list  on  which 
taxes  have  been  paid,  has  been  credited  in  the  list  wititi  such  payment.    ['$H>.  p. 
458. 

2640.  Id.  Final  settlement  with  treasurer.  The  county  auditor 
must  then  foot  up  the  amount  of  taxes  remaining  unpaid,  and  credit  the  ti'easurer 
with  the  amount,  fuid  have  a  final  settlement  with  him  and  thereafter  the  delin- 
quent list  must  remain  in  the  county  auditor's  office.     ['96,  p.  458. 

2641.  Id.  Affidavit  of  treasurer.  At  the  time  mentioned  in  sot^tion 
twenty-six  hundred  and  thirty-eight  the  treasurer  must  make  an  affidavit,  iudoi'sed 
on  the  list,  that  the  taxes  not  mu'ked  as  paid  have  not  been  paid,  and  that  he 
has  not  been  able  to  discover  any  property  belonging  to  or  in  possession  of  the 
persons  liable  to  pay  the  sum,  whereof  to  collect  them.    ['96,  p.  458. 

2642.  Erroneous  and  illegal  taxes  reflinded.  Any  taxes,  interest, 
and  coBte  paid  more  than  once  or  erroneously  or  illegall}'^  collected,  may  by  oi-der 
of  the  board  of  county  commissioners,  be  refunded  by  the  county  ti-eaaurer.  and 
the  portion  of  such  taxes,  interest,  and  costs,  of  the  state,  cities,  and  school  dis- 
tricts, must  be  refunded  to  the  county,  and  the  proper  officer  must  draw  his 
warrant  th^for,  in  favor  of  the  conntiy.    ['96,  p.  458*. 

ReftincUDft  taxes  illegally  collected,  §  2665. 

2643.  Double  assessments.  Wheu  the  treasurer  discovers  that  any 
property  has  been  assessed  more  than  once  for  the  same  year,  he  must  collect  only 
the  tax  justly  due  and.  make  8'  return  of  the  facts,  under  affidavit,  to  the  (M>unt\' 
auditor.    ['96,  p.  458. 

2644.  Sale  omitted  for  irregularity.  If  the  treasurer  discovers  liefore 
the  sale  that  on  account  of  any  irregular  assessment,  or  of  any  other  error,  any 
land  ought  not  to  be  sold,  he  must  not  offer  that  land  for  sale ;  and  the  board  of 
county  commissioners  must  cause  the  assessor  to  enter  the  imcoUected  taxes  upon 
the  assessment  book  of  the  next  succeeding  year,  to  be  collected  as  other  taxes 
are  collected  thereon.    ['96,  p.  458*. 

2646.  Bflisnomer  does  not  affieot  sale.  When  land  is  sold  for  taxes, 
oorreetiy  imposed,  as  the  property  of  a  particulw  person,  no  misnomer  of  the 
owner  or  supposed  owner,  or  other  mistake  relating  to  the  ownovbip  l^ereof^ 
affects  the  sale  or  renders  it  void  or  vtndaUe.    ['96,  p.  469. 
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2646.  Suit  for  taxes,  when  taxpayer  remoTes.  If  any  peraou  removes 
from  one  county  to  another,  after  being  assessed  on  personal  property,  the  treas- 
urer of  the  county  in  which  he  was  assessed  may  sue  for  and  collect  the  same  in 
the  name  of  the  county  where  the  assessment  was  made.    ['96,  p.  459. 

2647.  Id.  EiVidence.  Jud^rment.  On  the  trial,  a  certified  copy  of  the 
assessment  signed  by  the  county  auditor  of  the  county  where  the  same  was  made, 
with  the  affidavit  of  the  treasurer  thereto  attached,  that  the  tax  has  not  been 
paid,  describing  it  as  on  the  assessment  book,  or  delinquent  list,  is  prima  facie 
evidence  that  such  tax  and  the  interest  are  due,  and  entitles  him  to  judgment, 
miless  the  defendant  proves  that  the  tox  was  paid.    ['96,  p.  459. 

2648.  Id.  Expenses.  The  treasurer  and  the  county  auditor  must  allow 
the  expenses  of  collecting  such  tax,  and  permit  a  deduction  thereof  from  tibe 
amount  collected,  if  they  do  not  exceed  one-third  of  the  amount  of  the  tax  col- 
lected.   ['96,  p.  459. 

2649.  Tax  void  in  part.  Sale  valid  unless  taxpayer  protests. 

Whenever  property  is  advertised  for  sale  for  the  non-payment  of  delinquent  taxes, 
and  the  assessment  is  valid  in  part,  and  void  for  the  excess,  the  sale  must  not  for 
that  cause  be  deemed  invalid,  nor  any  grant  subsequently  made  thereunder  be 
held  inBUificient  to  pass  a  title  to  the  grantee,  unless  tiie  own«-  of  the  property,  or 
his  agent,  not  less  than  six  days  before  the  time  at  which  the  property  is  advertised 
to  be  sold,  delivers  to  the  treasurer  a  protest  in  writing  signed  by  the  owner  or 
^ent,  specifying  the  portion  of  the  tax  which  he  claims  to  be  invalid,  and  the 
ground  upon  which  such  claim  is  based.    ['96,  p.  459. 

2650.  Id.  Duty  of  assessor  in  case  of  protest.  In  case  any  owner 
of  property  advertised  to  be  sold  for  delinquent  taxes,  at  least  six  days  before  the 
time  advertised  for  the  sale  to  take  place,  delivers  to  the  county  treasurer  his 
protest  in  wTiting  against  such  sale,  signed  by  himself  or  his  agent,  claiming  that 
the  assessment  is  void,  in  whole  or  in  part,  and  if  in  part  only,  for  what  portion, 
and  in  either  case  specifying  the  gi'ound  upon  which  such  claim  is  founded,  it  is 
the  duty  of  the  treasurer,  either  to  sell  the  property  assessed  for  the  whole  amount 
ai^Karing  upon  the  assessment  book ;  or,  to  withdraw  the  property  from  sale,  and 
report  the  case  to  the  board  of  county  commissionera  for  its  directions  in  the 
premises,  and  in  such  case  the  board  may  ^ther  direct  tibe  foreclosure  of  the  Uen 
of  such  tax  by  action,  which  jmxjeeding  is  hereby  authorized  to  be  had,  or  direct 
the  treasurer  to  proceed  with  the  sale.    ['96,  pp.  459-60. 

2651.  Assessment  and  sale  of  property  bought  by  county.  In 
case  property  assessed  for  taxes  is  purchased  by  the  county,  pursuant  to  the  pro- 
visions of  this  title,  it  must  be  assessed  in  subsequent  years  for  taxes  in  the  same 
muiner  as  if  it  had  not  been  so  purchased.  But  it  mast  uot  be  exposed  for  side 
so  .long  as  the  county  holds  the  certificate  of  the  sale  thereof,  and  the  sale  under 
any  such  assesament  must  be  adjourned  until  the  time  of  redemption  nnder  the 
previous  sale  shall  have  expired.    ['96,  p.  460. 

Property  bought  by  county  to  be  gold  at  private  sale,  §  2326. 

2652.  Id.  In  case  an  assessment  is  made  under  the  provisions  of  the  next 
preceding  section,  and  the  lands  are  not  redeemed  from  a  previous  sale,  had  under 
section  twenty-six  hundred  and  twenty-three  as  provided  by  law,  no  sale  must  be 
had  under  l^e  assessment  authorized  by  the  next  preceding  section  so  long  as  the 

county  holds  the  certificate  of  sale,  unless  directed  by  the  board.    ['96,  p.  460. 

2663.  Id.  Redemption.  In  case  property  is  sold  to  the  county  as 
purchaser,  pursuant  to  section  twenty-six  hundred  and  twenty-three,  and  is  sub- 
sequently assessed  pursuant  to  section  twenty-six  hundred  and  fifty -one,  no 
person  must  be  permitted  to  redeem  from  such  sale,  except  upon  payment  also  of 
the  amount  of  such  subsequent  assessment,  interest,  and  costs.     ['96,  p.  460*. 

2654.  Distribution  of  money  received  for  redemption.  Whenever 
property  sold  to  the  county  pursuant  to  the  provisions  of  this  title,  is  redeemed 
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or  the  certificate  of  sale  ia  aaeigned,  as  herein  provided,  the  moneyB  received  od 
account  of  such  redemption  orasfflgnmrat  must  be  distributed  as  foUows:  the 

original  taxes  and  forty  per  cent  of  interest  and  costs  received  must  be  appor- 
tioned to  the  state,  county,  city,  town,  school  district,  and  other  taxing  district 
interested,  in  the  proportion  of  their  respective  taxes,  and  the  balance  must  be 
paid  to  the  county.  The  county  treasurer  must  keep  an  accurate  account  of  all 
the  moneys  paid  in  redemption  of  property  sold  to  the  county,  and  for  assign- 
ments of  certificates  of  sale  thereof,  and  must,  on  the  first  Monday  of  Jane  iu 
each  year,  make  a  detailed  report,  verified  by  his  affidavit,  of  each  account,  rear 
for  year,  to  the  state  auditor,  in  such  form  as  the  state  auditor  may  desire. 
"Whenever  the  county  receive  from  the  county  auditor  any  grant  of  property  f» 
sold  for  taxes,  the  same  shall  be  recorded,  at  the  requ^t  of  the  county  auditor, 
free  of  chai^  by  the  county  recorder,  and  shall  be  immediately  reported  by  tiie 
county  auditor  to  the  board  of  county  commissioners.    ['96,  pp.  460-1*. 

Delinquent  taxes,  etc.,  to  be  paid  to  boarde  of  education  as  fast  an  collected,  §  1937. 

2655.   Real  estate  deeded  to  county  to  be  sold  at  auction. 

Whenever  the  county  has  received  a  tax  deed  for  any  real  estate  sold  for  delin- 
quent taxes,  the  board  of  county  commissioners  sludl,  daring  the  month  of  May 
in  each  year,  after  giving  the  statutory  notice,  offer  for  Bale  at  the  front  door  of 
the  county  court  house,  at  the  time  specified  in  the  notice,  all  such  real  property 
not  theretofore  sold  or  rede^ed.  The  county  clerk  is  authorized  to  execute 
deeds  therefor  in  the  nune  of  iAxG  county  and  attested  by  his  seal,  vesting  in  the 
purchaser  all  of  the  title  of  the  state,  of  the  county,  and  of  each  dty.  tovn. 
school,  or  other  taxing  district  interested,  in  the  real  estate  so  sold.  The  money 
arising  from  such  sale  must  be  paid  into  the  county  treasurj',  and  the  ti-easurer 
must  settle  for  the  same  as  in  the  case  of  money  i-eceived  for  redemption  an  pro- 
vided in  the  next  preceding  section.  The  board  of  county  commissioners  may, 
at  any  time  after  the  period  of  redemption  has  expired  and  before  the  property' 
has  berai  disposed  of,  permit  the  original  owner  or  any  person  interested  to  redeem 
from  any  sale  where  the  property  has  been  sold  to  t^e  county,  but  in  no  case  for 
a  sum  less  than  the  taxes,  interest,  and  costs.    ['96,  p.  461. 

Ma7  be  sold  at  private  sale,  S  S6d6.   Aasesfiinent  and  sale,  g  36i>l. 


2656.  Seizure  for  taxes  not  due.  Security.  Sale.  At  the  time  of 
making  the  assessment,  or  at  any  time  thereafter,  the  assessor  may  tnllect  tiie 
taxes  by  seizure  and  sale  of  any  personal  property  owned  the  person  agnofit 
whom  the  tax  is  assessed  in  case  he  has  cause  to  believe  that  the  owner  of  sueb 
P^^nal  property  is  likely  to  avoid  i>ayment  of  the  tax  by  disposing  of  the  prop- 
erty or  by  removid  thereof  from  the  county,  unless  such  person  gives  securitj'  to 
pay  the  same  when  due.  The  provisions  of  sections  twenty-six  hundred  »ud 
thirty-two  to  twenty-six  hundred  and  thirty-seven  inclusive  apply  to  such  seizure 
and  sale.    ['96,  p.  461, 

ABseament  when  owner  likely  to  remove,  g  2516. 

2657.  Id.  Amount  collected.  Tlie  assessor  shall  be  governed,  as  ^> 
the  amount  of  taxes  to  be  by  him  collected  on  such  personal  property  by  the  state, 
city,  town,  school,  and  county  rate  of  the  previous  year.    ['96,  p.  461. 

2668.  Id.  Excess  collection.  When  the  rate  is  fixed  for  the  year  in 
which  such  collection  is  made,  then,  if  a  sum  in  excess  of  the  rate  has  been  col- 
lected, such  excess  shall  not  be  apportioned  to  the  state,  but  the  whole  thereof 
shall  remain  in  the  county  treasury  and  must  be  repaid  by  the  county  treasurer 
to  the  person  from  whom  the  collection  was  made  or  to  his  assignee  on  demand 
therefor.    ['96,  p.  461. 

2659.   Id.   Deficiency.   If  a  sum  less  than  the  rate  fixed  has  been  cul' 
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leeted  the  deficiency  must  be  collected  aa  other  taxes  on  personal  property  are 
collected.    ['96,  pp.  461-2. 

Tkza  on  penmutl  inopertgr,  'haw  collected,  H  8631-37. 

2660.  Id.  Settlement  with  county  auditor.  The  aBeesBor  on  the 
first  Monday  of  each  month  must  make  a  settlement  with  the  county  auditor 
and  muBt  pay  into  the  county  treasury  all  moneys  collected  by  him  for  such 
taxes  during  the  preceding  month.    ['96,  p.  462. 

2661.  Id.  Entry  of  payment.  The  assessor  must  note  on  the 
ameeKmexLt  book  opposite  the  names  of  each  person  from  whom  taxes  have  been 
collected  ^  him,  the  amount  tho^.    ['96,  p.  462. 

2662.  Id.  Auditor  to  certify  ezcess,  etc.  As  soon  as  the  rate  of 
taxation  for  the  year  is  fixed,  the  coanty  auditor  must  note,  in  connection  with 
the  entry  made  under  the  provisions  of  tihe  preceding  section,  the  amount  of  the 
excess  or  deficiency.    [*96,  p.  462. 


Chaftbr  a 

SETTLEMENTS  WITH  STATE. 

2663.  OoTinty  treasurers  to  settle  with  state  treasurer,  when. 

The  treasurers  of  the  respective  counties  must  at  any  time,  upon  the  order  of  the 
state  auditor  and  state  treasurer,  settle  with  the  state  auditor  and  pay  over  to 
the  state  treasurer  all  moneys  in  their  possession  belonging  to  the  state,  and  must, 
nithout  such  order,  settie  and  pay  over  the  moneys  on  the  first  Monday  of  Janu- 
ary, April,  July,  October,  November,  and  December,  in  each  year.    ['96,  p.  462*. 

2664.  Id.  Penalty  for  neglect.  Every  county  treasurer  who  n^lects 
or  refuses  to  settle  and  make  payment  as  herein  required,  forfeits  his  salary  for 
that  quarter;  and  the  state  auditor  is  required  to  withhold  the  same.  ['96,  p. 
4fi2*. 

2666.  Ooimty  auditor  reports  to  state  auditor.  The  county  audi- 
tor of  each  county,  between  the  first  and  tenth  days  of  each  month  in  which  the 
treasurer  d  his  county  la  required  to  settle  with  lAie  state  auditor,  must  make,  in 
triplicate^  in  such  form  as  tiie  state  auditor  may  desire,  a  report  showing  spe- 
rifically,  the  amount  due  the  state  from  eadi  particular  source  of  revenue  at  the 
c-toae  of  business  of  the  last  day  of  the  preceding  month.    ['96,  p.  462. 

2666.  Id.  The  county  auditor  must  at  once  transmit  by  mail  to  the  state  M^^/^^^^^i^ 
auditor  two  copies  of  the  report,  and  most  deliver  the  other  copy  to  the  treasurer ^^^^ 

of  his  county.    ['96,  p.  462*.  /W9 

2667.  Id.  Failure  to  transmit.  Every  county  auditor  who  fails  to 
make  and  tnuismit  any  report  or  statement  required  by  this  title,  shall  forfeit 
three  months'  salary,  and  the  county  commissioners  must  withhold  such  compen- 
sation.   ['96,  pp.  462-3*. 

2668.  Id.  State  auditor's  duty  relating  thereto.  The  state  anditor£ki^^£w 
must  irfter  the  county  treasurer  has  made  settilement  and  payment,  enter  upon  ^jt^jL 

each  copy  of  the  county  auditor's  report  received  by  him  a  statement  showing  ^e  7 9 

amount  (rf  money  by  tihe  county  treasurer  paid  into  the  state  treasury ;  and  must  ^iFf^ 
then  return  one  copy  of  the  report  to  the  county  auditor  who  must  file  the  same. 
["96,  p.  463*.  ^£4u^Zi^ 

2609.   Id.  Oounty  auditor's  entries.  The  county  auditor  must  then  y?^ 
make  the  proper  entries  in  his  account  with  the  treasurer.    j796,  p.  463.  ^^^^^^^ 

/nt 
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2670.  Examination  of  books  by  state.  The  state  auditor  as  well  as 
any  member  of  the  state  board  of  examiners,  or  any  person  designated  by  said 
board,  may  examine  the  books  of  any  officer  charged  with  the  collection  and 
receipt  of  state  taxes.    ['96,  p.  463*. 

2671.  Id.  Action  for  ftaud  or  neglect.  If  on  exunination  it  is  found 
that  any  officer  has  been  guilty  of  defrauding  the  state  of  revenue  or  has  neg- 
lected or  refused  to  perform  any  duty  relating  to  revenue,  the  state  auditor  may 
diiwt  the  attorney  general  to  prosecute  the  delinquent    ['96,  p.  463*. 

2672.  Id.  Oounsel  to  assist.  The  state  board  of  examiners  may  employ 
counsel  to  asnst  in  snch  prosecution,  and  the  expenses  must  be  paid  out  of  the 
state  treasnry.    ['96,  p.  463*. 

2673.  Assessor  may  correct  errors  before  sale.  Omissions,  errors, 
or  defects  in  form  in  the  assessment  book  when  it  can  be  ascertained  therefrom 
what  was  intended,  may,  with  the  consent  of  the  county  attorney,  be  supplied  or 
corrected  1^  the  assessor  at  any  time  prior  to  the  sale  for  delinquent  taxes  «id 
after  the  original  assessment  was  made.    ['96,  p.  463. 

Informality  not  &tal,  g  2677. 

2674.  Id.  Republication.  When  the  omission,  error,  or  d^ect  hai^ 
been  carried  into  a  delinquent  list  or  any  publication,  the  list  or  publication  may 
be  republished  as  amended,  or  notice  of  the  correction  may  be  given  in  a  supple- 
mentary publication.    ['96,  p.  463. 

2675.  Id.  The  publication  mast  be  made  in  the  same  manner  as  the 
original  publication,  for  not  less  thui  one  week.    ['96,  p.  463. 

2676.  Use  of  abbreviations.  In  the  assessment  of  land  or  the  adver- 
tisement fuid  sale  tiiereof  for  taxes,  initial  letters,  abbreviations,  and  figures  may 
be  used  to  designate  the  township,  range,  section,  or  parts  of  section.    p96,  p. 


2677.  Informality  or  delay  does  not  invalidate  tax.   No  aseeaement 

or  act  relating  to  assessment  or  collection  of  taxes  is  iile^l  on  account  of  Infor- 
mality or  because  the  same  was  not  completed  within  the  time  required  by  law. 
['96.  p.  464. 

2678.  Penalties,  to  whom  paid.  The  fines,  forfeitures,  and  penaltio< 
incurred  by  violation  of  any  of  the  provisions  of  this  title  must  be  paid  into  the 

Vv>  treasury  for  the  use  of  the  county  where  the  person  agfunst  whom  the  recov«y 
^,     is  had,  resides.    ['96,  p.  464. 

V   \         2679.   County  officers  to  settle  with  auditor.   Every  assessor,  county 
attorney,  and  county  treasurer  must  annually,  on  tiie  first  Monday  in  January, 
make  a  settlement  with  the  county  auditor  of  all  tranaactionB  connected  with  the 
revenue  for  the  previous  year,  and  every  county  treasure,  on  the  es^iration  of 
.  his  office,  must  make  such  settlement.    ['96,  p.  464. 

^s^^%  2680.  Civil  action  for  certain  taxes.  Tlte  state  auditor  may,  at  any 
\  time  after  a  delinquent  list  haa  been  delivered  to  the  county  treasurer,  directsuch 
treasurer  not  to  proceed  in  the  collection  of  any  tax  on  the  said  list  amounting  to 

^ three  hundred  dollars  or  more,  further  than  to  offer  for  side  but  once  any  pn^rty 
upon  which  such  tax  is  a  li&a.  Upon  such  direction,  the  county  treasure*,  aita 
offering  the  property  for  sale  once,  and  there  being  no  purchase  in  this  state, 
must  make  oat  and  deliver  to  tiie  state  auditor  a  certified  copy  of  the  entries  upon 
the  delinqnent  list  relative  to  such  tax ;  and  the  county  treasurer,  or  state  auditor 
in  case  the  county  treasurer  rinses  or  neglects  for  fifteen  days  after  being  directed 

^        to  bring  suit  for  collection  by  the  state  auditor,  may  proceed      dvil  action  in 
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the  proper  court  in  the  name  of  the  state  to  collect  such  tax  uad  costB.    ['96,  p. 

2681.  Id.   Ooxnplaint.   In  such  action,  a  complaint  in  the  following 
fonn,  ifl  sufficient : 

[Title  of  court.] 

The  Stats  of  Utah, 

Plaintiff, 

vs. 

(Naming  the  defendant), 

Defendant  J 

The  plaintiff  avers  that  defendant  is  indebte<l  to  plaintiff  in  the  sum  of  $  , 

state,  city,  town,  school,  and  connty  taxes  for  the  iiscal  year  189 — ,  and  $  , 

interest  and  cost  of  collection  to  date. 

The  plaintiff  demands  judgment  for  said  several  sums  and  for  costs  of  suit, 
and  prays  that  a  writ  of  attochment  may  issue  in  form  as  prescribed  by  law. 

(Signed  by  the  county  treasurer  or  state  auditor,  or  his  attorney. )  ['96,  pp. 
«4-5*. 

2682.  Id.  Proceedings.  On  the  filing  of  such  complaint  the  clerk  must 
issue  a  summons  and  a  writ  of  attachment  prayed  for,  and  such  proceedings  shall 
be  bad  thereunder  as  under  writs  of  attachment  issued  in  civil  actions.  If,  in 
sQcfa  action,  the  plaintiff  recovers  judgment,  there  shall  be  included  in  such  judg- 
ment an  attorney's  fee  of  ten  per  cent  on  the  amount  of  the  judgment.  In  such 
action,  a  certified  copy  mentioned  in  section  twenty-six  hundred  and  eighty,  made 

the  treasurer  and  delivered  to  the  state  auditor,  is  prima  facie  evidence  that 
the  person  against  whose  property  the  tax  was  levied  is  indebted  to  the  st^te  of 
Utah  in  the  amount  of  such  tax,  interest,  and  costs.  In  case  of  payment,  after 
suit  as  above  mentioned  shall  have  been  commenced  or  after  the  recover^'  of 
judgment,  such  payment  must  be  made  to  the  county  treasurer  of  the  county  in 
which  such  taxes  are  due,  whereupon  the  treasurer,  after  distributing  to  the  sev- 
eral funds  of  the  county  the  portions  belonging  to  them  and  paying  to  the  state 
aaditor  or  his  attorney,  the  portion  received  as  attorney's  fee  and  other  costs, 
most  pay  the  remainder  to  l^e  state  treasurer  at  the  times  and  in  the  manner 
prescribed  by  law  for  the  payment  of  otiher  state  taxes.    ['96,  p.  465*. 

2683.  Iigunction  to  restrain  collection  of  tax.  No  injunction  shall 
be  granted  by  any  court  or  judge  to  restrain  the  collection  of  any  tax  or  any  part 
thereof,  nor  to  restrain  the  sale  of  any  property  for  the  non-payment  of  the  tax, 
except  where  the  tax,  or  some  part  thereof  sought  to  be  enjoined,  is  illegal,  or  is 
not  authorized  by  law,  or  the  property  is  exempt  from  taxation.  If  the  payment 
of  a  part  of  a  t£x  is  sought  to  be  enjoined,  the  other  part  must  be  paid  or  tendered 
bef(n«  action  can  be  commenced.    ['96,  p.  465. 

Xo  act  or  aaaeaement  is  illegal  on  account  of  the  collection  of  a  special  tax  under  a  void  amem- 
infomialitT,  etc.,  H  2673,  3677.  ment.   Anutawng  v.  Ogden  aty.  U  U.  478 ;  43  P. 

Pnpvity  owners  mar  iMoit  to  eiiaity  to  enjoin  119. 

2884.  Payments  under  protest  Action.  In  all  cases  of  levy  of  taxes, 
licensee,  or  other  demands  for  public  revenue  which  is  deemed  nnlawful  by  the 
party  whose  property  is  thus  taxed,  or  from  whom  such  tax  or  license  is  demanded  , 
or  enforced,  such  property  may  pay  under  protest  such  tax  or  license,  or  any  part  f- . 
thereof  deemed  unlawful,  to  the  officers  designated  and  auth<»?ized  by  law  to  col- 
lect the  samef  and  thereupon  the  party  so  paying  or  his  legal  reprraentative  may 
bring  an  action  in  any  court  of  compet^t  jurisdiction  against  the  ofiicer  to  whom 
said  tax  w  license  was  paid  or  against  the  county  or  municipality  on  whose  behalf 
the  some  vas  oollected,  to  recover  said  tax  or  license  or  any  portion  thereof  paid 
under  protest    ['96,  p.  466. 

TkMm  havtnc  been  paid  after  levy  and  ander  protest  can  be  reooveted  when*  the  tax  wan  unlawhil. 
&  L.  C.  Nat  Bank  t.  Golding,  S  U.  1. 

2686.  Id.  Judgment  for  plaintiff.  Repayment.  In  case  it  be  det«r- 
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mined  in  such  action  that  said  tax  or  license,  or  any  portion  thereof  so  paid  under 
protest,  was  unlawfully  collected,  judgment  for  recovery  thereof  and  lawful  inter- 
est thereon,  together  with  cost  of  action,  shall  be  entered  in  favor  of  the  plaintiff, 
and  upon  being  presented  with  a  duly  authenticated  copy  of  such  jadgment,  the 
proper  officer  or  officers  of  the  county  or  municipality  whose  officers  collected  or 
received  such  tax  shall  audit  and  aUow  saoh  judgment,  and  cause  a  warrant  to 
be  drawn  on  the  treasury  of  that  county  or  municipality  for  the  lUDaount  recov- 
ered by  said  judgment  in  favor  of  the  l^al  holder  thereof;  which  warrant  shall 
be  paid  in  preference  to  warrants  of  any  other  class  drawn  on  such  treaeurv. 
['96,  p.  466. 

Paymont  of  Jadgmeut  against  county,  §  534.   Befiinding  of  taxes  illegally  collected,  etc.,  2  2642. 

2686.  Remedy  herein  provided  supersedes  others.  The  remedy 
herelyy  provided  shall  superaede  the  remedy  of  injunctioii  asid  all  other  remedies 
which  might  be  invoked  to  prevrat  the  collection  of  taxes  or  licenses  alleged  to 
be  irregularly  levied  or  demanded,  except  in  unusual  cases  where  the  remedy 
hereby  provided  is  deemed  by  the  court  to  be  inadequate.    ['96,  p.  466. 


2687.  Assessment  made  by  county  assessor.  Assessments  for  the 
taxes  of  each  incorporated  city  and  town  in  this  state  shall  be  made  by  the  county 
assessor  of  the  county  in  which  such  incorporated  city  or  town  is  situated,  at  the 
same  time  that  assessments  for  state  and  county  taxes  are  made,  and  the  list  of 
the  property  in  each  incorporated  city  and  town  in  his  <»anty,  and  the  valuation 
thereof  shall  be  so  made  by  the  county  assessor  that  the  property  in  each  cmd  the 
valuation  thereof  can  be  separately  shown,  p.  74*. 

AssesBmentand  coUecUon  of  city  and  other  taxee,  S 

2688.  Assessor's  statement.  Copy  of  assessment  rolls,  when 
famished.  On  or  before  the  first  Monday  of  June  in  each  year  the  county 
assessor  of  each  county  in  which  there  is  situated  any  incorporated  city  or  town, 
shall  deliver  to  the  clerk  or  recorder  of  each  city  and  to  the  clerk  or  president  of 
the  board  of  trustees  of  each  town,  a  statement  showing  the  aggregate  valuation 
of  all  the  tSixable  properly  in  such  city  or  town ;  and  shall  deliver  to  the  recorder  of 
each  city  of  the  third  class  and  to  the  clerk  of  each  town  a  copy  of  that  part 
of  the  assessment  roll  containing  the  assessment  of  property  in  each  such  city  or 
town,  respectively,  which  shall  be  used  as  the  basis  for  general  municipal  taxes 
therein  until  the  next  county  assessment  is  made.    ['92,  p.  74*. 

2689.  Bate,  when  fixed.  Levy.  Oertification.  The  city  oooncil  of 
each  city  and  the  board  of  trustees  of  each  town  shall,  on  or  before  the  first  Mon- 
day of  July  in  each  year,  detramine  the  rate  of  the  general  city  or  town  tfuc,  levy 
the  same,  and  in  the  cases  of  cities  of  the  first  and  of  the  second  class  shall  cer- 
tify the  rate  and  levy  to  the  county  auditor  of  the  county  in  which  snch  city  is 
situate.    ['92,  p.  74* 

2690.  Equalization  of  taxes.  The  county  commissioners  of  each 
county,  as  a  boaj*d  of  equalization,  shall  equalize  the  assessment  roll  of  the 
whole  county,  including  the  assessment  for  general  taxes  of  citaee  of  t^e  first  and  erf 
the  second  class  situated  in  the  county,  at  t^e  times  and  in  the  manner  provided 
by  law  for  equalizing  assessments  for  state  and  county  taxes.  The  city  conntnls  of 
cities  of  the  third  class  and  the  boards  of  trustees  of  towns  shall  meet  as  boards 
for  the  equalization  of  the  assessment  of  property  within  their  respective  cities  or 
towns,  BO  for  as  concerns  their  general  municipal  taxes,  on  the  first  Monday  in 
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June  of  each  year,  and  shall  continue  in  sesmou  for  Buch  purpose  until  such  time, 
not  later  than  June  twentieth,  as  may  be  necessary.  Bald  board  may  remit  t)i(^ 
city  or  town  taxes  of  any  insane,  idiotic,  infirm,  or  indigent  person  to  an  amount 
not  exceeding  five  dollars  for  the  current  year.    [C.  L.  §  1786*;  '92,  pp.  74^*. 

L^ialatare  prohibited  from  Imposing  tftZM  for  manidpal  paipoMs,  Con.  art.  13,  nee.  S.   (tounty  board 
of  eqaaUaation,  §  2974. 

2691.  Taxes  of  cities  of  first  and  second  class  on  general  roll. 
The  general  city  tax  of  each  city  of  the  first  and  of  the  second  class  shall  bt; 
extended  on  the  general  roll  by  the  county  auditor,  in  a  separate  column,  at  the 
rate  certified  by  the  city  council,  at  the  time  the  state  and  county  taxes  are 
extended,  and  the  whole  tax  shall  be  carried  into  a  column  of  aggregates,  and 
shall  be  collected  by  the  county  treasurer  at  the  times  and  in  the  manner  providetl 
by  law  for  collecting  state  and  county  taxes,  uid  the  warrant  to  the  county  treas- 
urer diall  include  such  city  taxes,  axid  confer  on  him  the  same  powers  respecting 
the  collection  of  said  taxes  and  sale  of  delinquent  property  as  are  conferred 
respecting  the  collection  of  state  and  counfy  tfucee.    ['92«  p.  75*. 

The  amemov  and  collector  for  a  dty,  under  the  Brown,  12  U.  251 ;  ^  P.  HOB.   Lawh  qf  isM,  p. 

prorincas  of  p.  44,  hm  of  1898,  are  the  county  131,  do  not  deleg^  to  the  ■iwmiior  and  collector 

aascflur  and  collector,  and  the  stBeBement  roll  u  the  power  to  levy  the  tax  hereunder.  The  acta 

tbit  on  which  city  taxes  are  extended  under  the  prescribed  to  be  done       the  board  of  education 

provisionB  of  this  act.    Board  of  Education  t.  constitute  mich  levy.  Id. 

2692.  County  officers  liable  on  bonds.  County  ofli(%ra  intrusted 
with  the  assessment,  collection,  or  custody  of  city  or  school  district  taxes,  and 
their  sureties,  shall  be  liable  upon  their  oflicial  bonds  for  the  faithful  performance 
of  their  duties  in  the  assessment,  collection,  and  safe  keeping  of  said  city  and 
school  district  taxes.    ['92,  p.  75*. 

2693.  Oounty  treasurers'  settlements  with  cities.  It  shall  be  the 
doty  of  the  count}-  treasurer  to  pay  to  the  treasurer  of  each  city  of  the  first  and 
of  the  second  class  in  the  county,  on  the  first  day  of  October  in  each  yew,  and  on 
the  first  day  of  each  succeeding  month  until  final  settlement,  all  moneys  in  his 
hands  ot^ected  for  city  taxes,  and  aa  or  before  the  first  day  of  5Iarcb  in  each 
year,  to  make  a  final  settlement  with  the  treasurer  of  each  such  city  respecting 
the  dty  taxes,  and  pay  over  all  money  then  due  the  city.  The  county  treasurer 
shall  pay  over  to  the  treasurer  of  each  city,  as  fast  as  collected  or  realized,  their 
proportionate  amount  of  delinquent  taxes,  interest,  and  costs  on  all  tax  sales  and 
redemptions  therefrom.  The  ci^  treasurer  shall  give  said  («untv  treasurer  dupli- 
cate receipts  for  each  payment,  and  the  count>'  treasurer  shall  give  one  to  the 
city  auditor,  or  city  recorder,  as  the  case  shall  be.  and  the  other  shall  be  an 
acquittance  to  such  oount>-  treasurer  in  settling  with  the  county  audits  to  the 
otent  of  the  payment  shown.  The  general  taxes  of  each  city  <rf  the  third  class 
shdl  be  collected  by  the  city  treasurer,  and  thog^e  of  each  town,  hy  the  clerk,  or 
snch  other  a^Rcer  as  may  be  designated  by  ordinance.    [*if2.  p.  7'p*. 

2694.  Municipal  taxes  due  and  delinquent,  when.  Lien  attaches. 
All  general  city  or  town  taxes  le\ied  and  asscHMed  under  the  prtnisions  of  thi;* 
chapte-.  shall  become  due  and  delinquent,  and  shall  attach  to  and  berime  a  lien 
on  the  real  and  personal  pn^ierty  assessed,  at  the  same  time  as  statf!  and  countv 
taxes;  and  all  the  |mmsi<His  of  this  title  in  aid  of  assessing  and  collecting  statf* 
uid  oonntT  taxes  are  hereby  made  applicable  to  the  assessment  and  mll^rtion  of 
Mich  city  and  tiywn  taxes. 

Lien  at  tazea^  |3  S5B6.  2507.  hav^  pftipetual  ium  4f  eqaal  rank.    (»[d«^  r.ltv 

Vbeiv  balk  ammij  and  city  buy  in  U&d  by  *ar.     t.  Uayner.  V£  V.  337:  te  V.  WVL 
tnre  deGMfMBl  mIcs.  both  poMie  eorporaiioa* 

2095.   Expenses  of  collection.    Each  city  of  the  fir«t  cla^  nhall  fiar  ^*^^i4U>$ui£^ 
the  ooonty  in  wlucfa  it  is  situated  one-half  of  one  r»er  cent,  and  ea'-h  nty  of  *th*-  m^^^  ^ 
sfcond  duB  f^iall  pay  to  the  cfjunty  tme  per  «-*rnt.  on  the  amount  fff  taxet*  <*^»]lerrtefj. 
And  SQcfa  parmentB  shall  be  in  full  for  the  fierv'ut^  and  e<mif>erihation  tft  the  JTf9^ 
coonty  sflMflBor.  eoonty  anditm'.  and  c«unty  treatiurer.  and  all  <ith#7  crninty 
officen  in  aneBni^  orileeting,  and  paying  over  the  dQr  tax.    ['OS.  pp.  7'>-6*. 
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2606.  Special  taxes.  In  cities  and  towns,  special  taxes  shall  be  levied 
and  collected  in  the  manner  and  form,  and  by  such  officers  as  are  or  may  hereafter 
be  provided      law  and  the  ordinances  of  such  city  or  town.    ['92,  p.  76. 


TTTLE  68. 

TELEGRAPHIC  TRANSACTIONS. 

2697.  Notice  telegraph.  Effect.  Whenever  any  notice,  infoniia- 
tion,  or  intelligence,  written  or  otherwise,  is  required  to  be  given,  the  same  nuy 
be  given  by  tel^^ph ;  provided,  that  the  di^atch  containing  tiie  same  be  ddivered 
to  the  person  entiUed  thereto  or  to  his  agent  or  attorney.  Notice  by  telegnph 
shall  be  deemed  actual  notice.    [0.  L.  2304, 

SammoiiB,  writ,  ordoT,  etc.,  may  be  sent  by  telegraph,  {  3X17. 

2608.  Conveyances,  etc.,  by  telegraph.  Any  power  of  attorney  or 
other  instrument  in  writing  duly  proved  or  acknowledged  and  certified  so  as  to 
be  entitled  to  record,  may,  together  with  the  (;ertificate  of  its  proof  or  acknowledg- 
ment, be  sent  by  telegraph :  and  the  t«l^"aphic  copy  or  duplicate  thereof  shall, 
prima  facie,  have  the  same  force  and  effect,  in  all  respects,  and  ma3'^  be  admitted 
to  record  and  recorded  in  the  same  manner  and  with  like  effect  as  the  tniginsL 
[C.  L.  §  2306. 

2609.  Checks,  orders,  etc.,  by  telegraph.  As  evidence.  Checks, 
due  bills,  promissory  notes,  bills  of  exchange,  and  all  orders  or  agreements  for 
the  payment  or  delivery  of  money  or  other  thing  of  value,  may  be  made  or 
drawn  by  tel^raph  ;  and  when  so  made  or  drawn  shall  have  tlie  same  force  nud 
effect  to  chaise  the  maker,  drawer,  indorser,  or  acceptor  thereof,  and  shall  create* 
the  same  rights  and  equities  in  favor  of  the  payee,  drawee,  indorsee,  acceptor, 
holder,  OP  bearer  thereof,  as  if  duly  made  or  drawn  and  delivered  in  writing ;  hut 
it  shall  not  be  lawful  for  any  person  other  than  the  maker  or  drawer  thereof,  to 
cause  any  such  instrument  to  be  sent  by  telegraph  so  as  to  charge  any  person 
thereby.  Except  as  hei*einafter  in  the  next  section  otherwise  pi-ovided-,  whenewr 
the  genuineness  or  execution  of  any  such  instrument  received  by  telegraph  nhall 
be  denied  on  oath  by  or  on  behalf  of  the  person  sought  to  be  charged  thereby,  it 
shall  be  incumbent  upon  the  party  claiming  under  or  ailing  the  same,  to  prove 
the  existence  and  execution  of  the  original  writing  from  which  the  tel^raphk* 
copy  or  duplicate  was  transmitted.  The  original  message  shall  in  all  cases  be 
preserved  in  the  tdegraph  <^ce  from  which  ^e  same  is  sent.    [C.  L.  §  230A. 

Contractu  by  telegraph  deemed  contracts  in  writing,  g  2473. 

2700.  Certified  instrumente  by  telegraph,  as  evidence.  Except  as 
hereinbefore  otherwise  provided,  any  instrumoit  iu  wiiting,  duly  c^ertified  under 
his  hand  and  official  seal  by  a  notary  pablic.  commissioner  of  deeds,  or  a  clerk  of  a 
eoart  of  record,  to  be  genuine  within  the  personal  knowledge  of  such  officer,  may. 
together  with  such  certificate,  be  sent  by  tel^^ph ;  and  the  tel^raphie  copy 
thwvof  shall,  prima  facie  only,  have  the  same  force,  effect,  and  validity,  id  «1 
respects  whatsoever,  as  the  original ;  and  the  burden  of  proof  shall  rest  with  the 
y.x    vN't '•V'P''^^  ^®  S^^<iii^^^  or  due  execution  of  the  original.    [C.  L.  ^2307. 

V  ^tai,  bow  described  in  telegnmi,  I  3337. 
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2701.  Dut^  of  mayor  or  judge  under  act  of  congress.  When  the 
corporate  authorities  of  any  dty  or  town,  or  the  district  jndge  of  any  county  iu 
vhich  any  or  town  may  be  situated,  shall  have  entei^  at  the  proper  land 
office  the  land  or  any  part  of  the  land  settled  and  occupied  as  the  site  of  such  city 
or  town,  pursuant  to  and  by  virtue  of  the  proviedons  of  the  act  of  congress,  entitled 
"An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  public 
lands."  approved  March  second,  eighteen  hundred  and  sixty-seven,  and  acts 
amendatory  thereto,  it  shall  be  the  duty  of  such  corporate  authorities  or  judge, 
as  the  case  may  be,  to  dispose  of  and  convey  the  title  to  such  land,  or  to  the  sev- 
eral blocks,  lots,  parcels,  or  shar^  thereof,  to  the  persons  entitled  thereto,  who 
are  to  be  ascertained  as  hereinafter  prescribed.    [C.  L.  §  2815*. 

The  mayor  of  Salt  Lake  Ci^,  whenever  he  enters  give  up  or  surrender  pogsession  except  by  proper 

land  under  the  townsite  law,  holds  legal  title  of  the  suit  to  which  they  are  parties.  Cain  heirs  v.  Young, 

nme  in  trust  for  the  several  use  and  benefit  of  1  U.  361,  The  widow  and  children  of  the  occupant 

the  occupants  thereof,  according  to  their  respective  have  an  inchoate  interest  after  the  death  of  the 

intemts.  Pratt  v.  Young,  1  U.  347.    Stringfellow  occupant  under  tho  townsite  law,  which  interest 

V.  Cain,  06  U.  S.  610.  they  lose  by  failing  to  retain  possession  of  the  land 

An    occupuit"  within  the  meaning  of  the  until  entnr  by  the  municipal  aathorities.   West  v. 

"bnnidte"uiw  is  one  who  is  a  settler  or  a  resident  Child.  8  U.  833;  30  P.  755. 

of  the  town,  and  in  the  bona  fide,  actual  poasea-  Under  the  townnte  acti  the  righte  of  persons 

sion  of  the  lot  at  the  time  the  entry  is  made.  under  disability  not  presented  for  adjudication, 

HnsMy  T,  Smith,  1  IT.  129.   Cain  h^rs  t.  Tonng,  will  not  be  preserved.   Drake  v.  Beggel,  10  U.376; 

1  U.  38L   Cooke  v.  Young.  2  U.  264.  37  P.  583.    Amy  v.  Amy,  12  U.  278;  42  P.  1121. 

Gtj  lota  cannot  be  token  np  by  means  of  acentB,  A  non-resident  may,  by  parcfaue  from  an  occu- 

bot  every  diumant  must  himself  be  an  actnd .  set-  pant,  acquire  such  a  tight  to  the  occupancy  as  would 

tier  or  occupant.   Cooke  v.  Young,  2  U.  354.  entitle  him  to  a  judgment  for  a  conveyance  under 

A  bona  fide  occupant  may  lease  the  ground  and  the  trust.    Stringfellow  v.  Cain,  96  U.  8.  610. 

still  retain  his  righte  thereto.  Cain  heirs  v.  Young,  A  claimant  who  was  in  the  bona  fide  oocnpanoy 

1  U.  361.  of  a  city  lot  prior  to  the  entry  thereof  the 

The  poaseasion  by  the  ancestor  at  his  death  is  mayor,  and  was  wrongfully  ousted,  ahonid  receive 

poneBsion  by  the  heirs,  and  minor  heirs  cannot  the  legal  title.   Pratt  v.  Young,  1  U.  347. 

2702.  Public  notice  after  entry.  Within  thirty  days  after  the  entry 
of  any  such  lands,  the  corporate  authorities  or  judge  entering  the  same  shall  give 
public  notice  of  the  entry  in  at  least  five  public  places  within  such  city  or  town, 
and  shall  publish  the  notice  in  some  newspaper  printed  and  published  in  this 
state,  and  having  a  general  circulation  in  such  city  or  town.  The  notice  shall  be 
published  once  a  week  for  at  least  three  successive  months,  and  shall  contain  an 
accurate  deecription  of  the  lands  so  entered  aa  ^ted  in  the  certificate  of  entry  or 
the  duplicate  receipt  received  from  the  officer  of  the  laud  office.    [C.  L.  §  2816. 

2703.  Olaims,  when  and  where  filed.  Eflfect.  Each  person  claiming 
any  lot  or  parcel  of  such  land  shall  within  six  months  after  the  first  publication 
of  the  notice,  in  person  or  by  his  agent  or  attorney,  sign  a  statement  in  writing 
containing  an  accurate  description  of  the  particular  lot  or  parcel  of  land  in  which 
he  claims  to  have  an  interest  and  the  specific  right,  interest,  or  estate  therein 
vhich  he  claims  to  be  entitled  to  receive,  and  he  shall  deliver  the  same  to  the 
clerk  of  the  district  court  of  the  county  in  whidi  such  city  or  town  is  mtnated. 
The  clerk  of  said  court  shall  enter  t£e  statements  in  a  book  to  be  kept  for  that 
purpose,  and  shall  file  and  preserve  them  in  his  office,  noting  the  day  of  filing. 
The  filing  of  each  statement  shall  be  considered  notice  to  all  persons  claiming  any 
interest  in  the  lands  described  therein,  of  the  claim  of  the  party  filing  the  same; 
and  any  person  failing  to  make  and  deliver  a  statement  within  the  time  limited 
in  this  section  shall  be  forever  barred  the  right  of  claiming  or  recovering  such 
hmd,  or  any  interest  or  estate  therein,  or  in  any  part  thereof,  in  any  court;  pro- 
nded,  that  when  good  cause  is  shown  why  such  statement  could  not  be  filed 
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vithin  the  time  herein  specified,  the  judge  may  extend  the  time  not  exceeding 
one  year  from  the  first  publication  of  such  notice.    [C.  L.  §  2817*. 

An  applicBDt  fora  deed  under  the  "  townsite  act"  presumed  that  the  court  allowed  the  filing.  Kin- 

lias  the  right  to  amend  his  application,  ao  as  to  v.  Lewis,  3  U.  513. 

change  the  number  of  the  lot  applied  for.   Such  The  failure  of  a  life  tenant,  who  is  also  tmstce 

amendment,  although  more  than  one  year  after  the  of  the  remaindermen,  to  file  a  statement  Iiereunder 

first  publication  of  the  notice  as  provided  for  in  showing  the  interest  of  the  oestuis  qui  tmstent 

said  act,  is  within  time.    In  re  Faust,  1  U.  1^.  bars  them  from  aftem-ard  claiming  their  interest. 

Where  a  claim  was  filed  after  the  expiration  of  the  tliough  some  were  not  bom  at  the  time  and  othen 

six  mouths  limited  1^  law,  and  on  the  aune  was  were  minors;  keid,  the  trustee  thereby  acquired  a 

indorsed  the  words  "  hy  permission,  cause  conuid-  tee  to  the  land.   Drake  v.  Beggel,  10  U.  3^  37  P. 

ered  snffident,"  it  was  iield  that  it  would  be  583. 

2704.  Adverse  claims.  Proceedingps.  If  at  the  expiration  of  six 
months  after  the  first  publication  of  the  notice  as  aforesaid,  it  shall  be  found  by 
the  statements  filed  that  there  are  adverse  claimants  to  auy  lot  or  paroel  of  Umd, 
it  shall  be  the  duty  of  the  district  judge,  taking  up  each  case  in  the  order  of 
filing,  to  cause  notice  to  be  served  upon  the  claiimuits  thereto,  or  their  agente  or 
attorneys,  to  appear  before  the  district  court,  and  prosecute  their  claims  upon  & 
day  to  be  appointed  by  the  court,  not  less  than  five  nor  more  than  thirty  days 
from  the  service  of  such  notice.  The  statements  filed  as  aforesaid  shall  stand  in 
the  place  of  pleadings,  and  an  issue  shall  be  made  thereon.  On  the  day  set  for  the 
hearing  the  judge  shall  proceed  to  hear  the  evidence  adduced  in  support  of 
the  fdlegatlonB  of  the  parties  and  shidl  decide  according  to  the  justice  of  the  case. 
[C.  L.  1 2818*. 

2705.  No  adverse  claims.  Proceedings.  After  the  expiration  of  ths 
six  months  for  filing  statements,  and  where  there  are  no  adverse  claimante, 
the  court,  taking  up  the  cases  in  the  order  of  filing,  shall  cause  a  summons  to  be 
issued  and  served  upon  each  party  filing  a  statement  or  his  agent,  requiring  him 
or  his  agent  or  attorney,  to  appear  before  the  court  upon  a  day  designated,  not 
less  than  three  nor  more  than  ten  days  from  the  service  of  such  summons,  and 
make  proof  of  his  statement.    [C.  L.  §  2819*. 

2706.  Conveyance,  by  whom  made.  Where  the  entry  of  the  to^-nsite 
Bhall  have  been  made  by  the  district  judge,  the  conveyance  shall  be  made  by  him 
in  accordance  with  the  judgment  entered.  Where  the  corporate  authorities  shall 
liave  made  the  entry,  the  court  shall  certify  its  judgment  to  the  mayor  of  the 
cit|y,  or  the  president  of  the  board  of  trustees  of  the  town,  who  shall  accordingly 
make  to  the  party  claimant  the  proper  deed.    [G.  L.  §  2819*. 

The  mayor's  deed  under  the  townsite  act  need  Where  title  comee  through  a  mayor's  deed  or  U. 
not  be  witnessed,  and  is  prima  facie  evidence  of  title  8.  patent,  a  purchaser  may  presume  that  such  deed 
in  the  grantee.    Kinney  v.  Lewis,  3  U.  512.  or  patent  has  been  rightfully  issued,  and  need  not. 

Where  an  a^udication  is  made  in  the  probate     at  his  peril,  investigate  the  preliminary  steps. 
courtQnderthetownritelaw.sucbadjodicanonbas     Drake  t.  Beggel,  10  U.  3TB;  S9P.583. 
the  foToe  and  effect  of  a  judgmeDt  which  oumot  be 
cullAtexally  attacked,   ttogeni  t.  Thompson,  9  U. 
40;  33  P.  334. 

2707.  When  judge  is  claimant.  If  the  district  judge  shall  be  a  claim- 
ant of  lands  in  any  city  or  town  in  his  county,  he  may  file  the  statement  required 
in  section  twenty-seven  hundred  and  three,  in  the  district  court  of  an  adjoining 
district,  and  a  copy  of  the  statement  in  that  of  his  own  county.  The  judge  of 
the  district  court  of  the  adjoining  county  shall  then  proceed  as  provided  for  in 
section  twenty-seven  hundred  and  four  or  section  twenty-seven  hundred  and  five, 
as  the  case  may  be ;  and  he  shall,  moreover,  give  notice  to  the  mayor  of  such  city, 
or  the  president  of  the  board  of  trustees  of  such  town,  or,  in  oaae  of  an  tmincoi^ 
porated  town,  to  the  justice  of  .the  peace  of  the  precinct  in  which  such  town  may 
be  situated.  The  court  shall  thereafter  proceed  as  in  other  cases  provided  for  in 
this  chapter,  and  a  deed  to  the  land  shall  be  made  to  the  party  entitled  thereto. 
[C.  L.  §  2819*. 

2708.  Appeals.  Judgment.  From  the  decision  of  the  court  in  any 
case  under  l^e  provisions  of  this  title,  appeals  shall  be  allowed  as  in  other  cases. 
In  case  of  apE>eal,  the  final  jndgmrait  thereon  shall  authorize  the  mayor,  the 
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president  of  the  board  of  trustees,  or  the  judge  to  make  or  withhold  »  convey- 
ance, ae  the  case  may  be.    [G.  L.  § 

2709.  When  mayor  is  claimant.  If  the  mayor  of  any  city  or  the 
president  of  the  board  of  trustees  of  any  town  shall  be  a  claimant  of  lands  in 
such  city  or  town,  the  recorder  or  the  clerk  thereof,  as  the  case  may  be,  shall, 
upon  the  certificate  of  the  district  court,  made  as  in  the  case  of  other  claimants, 
execute  a  deed  of  conveyance  to  such  mayor  or  president  of  the  board  for  the 
lands  finally  adjudged  to  him  by  the  court.    [C.  L.  §  2819*. 

2710.  Change  of  venue.  A  change  of  venue  as  in  saits  at  law  shall  be 
allowed  in  all  cases  arising  under  this  Mtie.    [C.  L.  §  2820. 

2711.  Authoritiee  to  maJce  statement  of  expenses.  Within  thirty 
days  after  the  expiration  of  the  six  months  prescribed  in  section  twenty-seven 
hundred  and  three  for  filing  statements,  the  corporate  authorities,  or  the  judge 
and  the  board  of  county  commissioners  shall  render  in  writing  a  true  account  of 
ail  money  expended  in  the  acquisition  of  the  title  to  the  land  and  in  l^e  admin- 
istration or  execution  of  the  ^ust  up  to  that  time,  including  purchase  money, 
necessary  traveling  expenses,  and  the  costs  for  posting  and  publishing  notices. 
Such  account  shall  be  filed  in  the  office  of  the  clerk  of  the  district  court  of  the 
county  in  whidi  such  city  or  town  may  be  situated,  and  shall  during  ordinary 
business  hours  be  open  for  inspection  to  all  persons  interested.    [C.  L.  §  2821*. 

2712.  Payments  before  conveyance.  Before  the  corporate  authorities 
or  judge  shall  be  required  to  execute,  acknowledge,  or  deliver  any  deed  of  convey- 
ance to  any  person  adjudged  to  be  entitled  thereto,  such  person  shall  pay  or  tender 
to  the  mayor,  the  president  of  the  board  of  trustees,  or  the  judge,  as  the  case  may 
be,  the  snm  of  money  chargeable  on  the  land  to  be  conveyed  by  such  deed.  To 
ascertain  the  sum  chai^^ble,  streets  and  public  grounds  must  be  deducted  from 
all  the  land  entered,  and,  then,  such  sum  shall  be  the  prox>ortionate  costs  of  the 
land  conveyed  and  the  proportionate  expenses  thereof,  with  interest,  together  with 
a  reasonable  charge  for  the  preparation,  execution,  and  acknowledgmmt  of  the 
deed.    [C.  L.  §  2822*. 

VBlitUtion  of  oonveyanoee  under  townmte  I»w,  {  2007-8010. 

2713.  Payment  within  six  months.  Sale  for  non-payment.  Full 
payment  for  land  shall  be  made  to  the  district  judge,  the  mayor,  or  the  president 
of  the  board  of  trustees,  as  the  case  may  be,  within  six  months  after  the  certificate 
is  issued  to  the  claimant.  In  case  of  non-payment  within  the  time  herein  sped- 
fied,  the  amount  due  shall  be  deemed  a  judgment  lien  upon  the  land  claimed,  and 
the  judge,  the  mayor,  or  the  president  of  the  board  of  trustees,  as  the  case  may  be, 
eHiaU  proceed  to  sell  it  by  sheriff's  sale,  in  the  same  manner  as  land  is  sold  under 
execution,  subject,  however,  to  redemption  as  provided  by  law.    [C.  L.  §  2822*. 

2714.  Errors  in  measurement.  Errors  in  measurement  or  computa- 
tion shall  not  invalidate  any  proceedings  under  this  title.    [C.  L.  §  2822*. 

2716.  Death  of  judge,  etc.  In  case  of  death  or  disability  of  the  district 
judge,  the  mayor,  or  the  president  of  the  board  of  trustees,  before  the  complete 
execution  of  his  trust,  the  same  shall  vest  in  his  successor  in  office.  [C.  L.  §  2823*. 

2716.  Unclaimed  lands,  how  disposed  of.  If  there  shall  remain  any 
nncUimed  lands  within  such  city  or  town,  after  the  expiration  of  six  months  from 
the  publication  of  the  notice  provided  for  in  section  twenty-seven  hundred  and 
two,  the  mayor,  or  the  president  of  the  board  of  trustees,  in  cases  where  lands 
have  been  entered  for  a  municipal  corporation,  or  the  district  judge  in  cases  where 
lands  have  been  entered  in  trust  by  him,  shall  cause  the  same  to  be  surveyed  and 
platted  out  into  suitable  blocks,  lots,  streets,  roads,  lanes,  and  alleys ;  and  may 
sell  or  cause  to  be  sold  such  blocks  or  lots  at  public  auction  to  the  highest  bidder 
for  cash,  after  public  notice  of  the  time  and  place  of  such  sale,  published  at  least 
for^  days  in  some  newspaper  published  in  the  couut>%  if  there  be  any,  otherwise 
in  a  ne^irapi^ter  having  general  circulation  in  the  county.  [C.  Ii.  §  2824; 
'92,  p.  16*. 
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2717.  Id.  If  a>ny  of  Buch  lands  remain  uneold  foi'  want  of  a  bidder,  the 
mayor,  the  president  of  the  board  of  trustees,  or  district  judge,  shall  have  power 
to  sell  or  cause  the  same  to  be  sold  at  public  or  private  sale,  on  such  terms  as  may 
be  deemed  for  the  best  interest  of  the  dty  or  town ;  provkled,  that  none  such 
luids  shall  be  sold  for  less  than  five  dollars  per  aor«.    [C.  L.  §  2S24*. 

2718.  Lands  reserved  for  public  uses.  Lots  or  parcels  of  land  neces- 
sary for  streets,  avranes,  lanes,  public  squares,  parks,  schoolhouses,  ho^ittUs. 
asylums,  fire  engine  and  hose  houses,  pest  houses,  state  or  other  public  buildings, 
or  other  public  use,  may  be  reserved  by  the.  mayor,  the  president  of  the  board  of 
trustees,  or  the  district  j  udge,  as  the  case  may  be ;  and  he  may  execute  and  delivffl- 
to  the  proper  party  a  deed  for  any  property  set  aside  for  such  purposes.  A  cer- 
tified plat  of  snch  surveyed  lands  shall  be  filed  for  record  in  the  office  of  tiie 
county  recorder  of  the  county.  [C.  L.  §  2824*. 

2719.  Application  of  proceeds  of  sale.   All  moneys  arising  from  the 

sale  of  lands,  after  deducting  the  costs  and  charges  of  such  sales,  shall  be  paid 
into  the  city  or  town  treasury  in  cases  where  such  lands  have  been  entered  in 
trust  by  corporate  authority,  or  into  the  county  Ireaeury  in  cases  where  such 
lands  have  been  entered  in  trust  by  the  district  judge ;  and  the  same  shall  be  set 
apart  and  applied  by  the  city  council,  or  by  the  boaitl  of  trustees  of  an  incor- 
porated town,  or  by  the  board  of  county  oommisaioners,  in  case  of  an  uninootporated 
town,  to  the  improvement  of  public  sqnaree  and  streets,  the  construction  <rf  sew- 
ers ^d  procuring  a  supply  of  water  for  the  use  and  benefit  of  the  inhalntants  of 
the  city  or  town.  Sudi  money  shall  be  drawn  for  the  purposes  before  specified, 
when  ordered  by  the  city  council,  the  board  of  trustees,  or  the  board  of  countj' 
commissioners,  as  the  case  may  be,  in  the  same  manner  as  other  money  is  drawn. 


2720.  Defined.  The  phrase  ' '  trade-mark ' '  as  used  in  this  title  includes 
every  description  of  word,  letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper  usually  affixed  by  any  mechanic,  manufacturer,  druggist 
merchant,  tradesman,  association,  or  union,  whether  incorporated  or  unincor- 
porated, to  denote  any  goods  to  be  goods  imported,  manufactured,  produced, 
compounded,  or  sold  by  him,  or  by  such  association  or  nni<m,  other  than  any 
name,  word,  or  expression  generally  denoting  any  goods  to  be  of  some  particuUir 
class  or  description. 

Cal.  Pol.  C.  g  3196*.    Mont.  Pol.  C.  §  316(^.  "Trade-mark "  defined,  J  4485. 

2721.  Recorded  with  secretary  of  state.  Any  person,  association,  or 
onion,  may  record  any  trade-mark  or  name  by  filing  with  the  secretary  of  state 
his  or  its  claim  to  the  same,  and  a  copy  or  description  of  snob  trade-mark  or  nune. 
with  his  affidavit  attached  tJiereto,  certified  to  by  any  officer  authorized  to  take 
acknowledgments  of  conveyances,  setting  forth  l^at  he,  or  the  firm,  corporation, 
association,  or  union  of  which  he  is  a  member,  is  the  exclusive  owner,  ori^^t  of 
the  owner,  of  such  trade-mark  or  name.    ['94,  p.  56*. 

Cal.  Pol.  C.  g  3197».    Mont.  Pol.  C.  g  3161*. 

2722.  Record  open  to  public.  The  secretary  of  state  must  keep  for 
public  examination  a  record  of  all  trade-marks  or  names  filed  in  his  office,  with 
the  date  when  filed  and  name  of  claimant;  and  must  at  the  time  of  filing  collect 
from  each  claimant  the  authorized  fee.    ['94,  p.  56*. 

Cal.  Pol.  C.  2  3186*.   Mont  Pol.  C.  g  3169*. 


[C.  L.§2825*;  '90,  p.  6*. 
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2723.   Ownership.   Transfer.   Damages  for  infHngement.  Any 

pereon  who  has  first  adopted  and  oaed  a  trade-mark  or  name,  whether  within  or 

beyond  the  limits  of  this  state,  ifl  its  original  oiA*ner.    Such  ownership  may  be 

transferred  in  the  same  manner  as  personal  propertry,  and  is  entitled  to  the  same 

protection  by  snits  at  law;  fmd  any  conrt  of  competent  jurisdiction  may  restrain, 

by  injunction,  and  award  damages  for,  any  use  of  ^ad^^marks  or  names  in 

violation  of  this  title.    ['94,  p.  56*. 

OrI.  Pol.  C.  3  3196.   Hont  Pol.  C.  i  3163. 
Illegil  use  of  or  counterfeiting  ttade-mark,  ^2 


2724.  U.  S.  standard  governs.  The  standard  of  weights  and  measures 
adopted  and  osed  by  the  government  of  the  United  States  is  hereby  declared  the 
only  l^ial  standard  of  weights  and  measures  in  this  state.    [C.  L.  §  31*. 

r.  S.  standard,  ^  4404. 

2726.  State  sealer.  Duties.  The  state  auditor  shall  be  ex  officio  state 
sealer  of  weights  and  measures,  and  shall  procure  and  have  the  care  and  custody 
oF  tiie  authorized  public  standard  of  weights  and  measures.  He  shall  try  and 
prove  by  such  standards  all  weights  and  measures,  scales  and  beams,  which  may 
belong  to  any  county,  and  be  sent  or  brought  to  him  for  that  pnrp(»e  by  the 
county  sealw,  and  shall  seal  such,  when  found  to  be  correct,  by  stamping  upou 
them  the  letter  U  with  a  seal  which  he  shall  have  uid  keep  for  ,^iAt  purpose. 


2726.  County  sealer.  Standards.  The  county  clerk  of  each  county 
shall  be  ex  officio  the  sealer  of  weights  and  measures  for  the  county,  and  shall  have 
the  care  and  custody  of  the  county  standards.  He  shall  procure  at  the  expense 
of  the  county,  when  not  already  provided,  a  full  set  of  weights  and  mrasures, 
scales  utd  beams,  which  he  shall  cause  to  be  tried,  proved,  and  sealed  by  tiie 
state  standards,  under  the  direction  of  the  state  auditor.    [C.  L.  §§  31*,  40*. 

2727.  Id.  Duties.  The  several  county  sealers  shall  try  and  prove  all 
weights  and  measures,  scales  and  beams,  when  requested  by  the  owners  thereof, 
or  by  any  other  person,  so  to  do,  and  upon  the  payment  to  them  of  the  fees  pre- 
scribed by  law,  and  when  the  same  are  found  or  made  to  conform  to  the  l^^l 
standards,  they  shall  seal  and  mark  such  weights  and  measures  with  a  seal  to  be 
kept  by  them  for  that  purpose.    [C.  L.  §§  32*,  41*. 

2728.  False  standard.  Short  weight.  Any  person  dealing  in  any 
article  of  produce  or  merchandise  who  shall  himself  or  by  his  a^nt  or  employee 
use  any  weight  or  measure  other  than  the  standard  herein  specified,  or  who  shall 
himself  or  by  his  agent  or  employee  give  short  weight  or  measure  or  less  than  the 
full  quantity  of  any  article  sold,  shall  be  liable  for  each  offense  to  a  fine  in  any 
sum  less  than  three  hundred  dollars,  and  for  all  damages  accruing  for  such  offense 
to  the  party  injured.    [C.  L.  §§  38*,  42. 

2729.  Fees  of  county  sealers.  County  sealers  shall  collect  for  the  use 
of  the  county  the  fees  prescribed  by  law.    [C.  L.      37*,  41*. 

Fklse  weights  and  meamirefl,  g§  4404-4407.   Fees  of  aealen  of  weights  and  measures,  S  S72. 

2730.  Municipal  powers  not  abridged.  Nothing  in  this  title  shall  be 
construed  to  curtail  or  in  any  manner  abridge  the  powers  of  municipal  corpora- 
tions to  make  such  regulations  for  the  trying  and  proving  of  weights  and  meas- 
ures, scales  and  beams,  as  are  gruited  to  such  corporations  by  the  laws  of  this 
state. 
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[C.  L.  §§  30*,  32*. 
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WILLS  AND  SUCCESSION. 


CHAPTER  1. 

EXECUTION  AND  REVOCATION  OF  WILtS. 

2731.  Who  may  make  a  will.  Married  man  limited.  Every  per- 
son over  the  age  of  eighteen  yeara,  of  sound  mind,  may,  by  last  will,  dispose  of 
all  his  estate,  real  and  personal,  and  sach  estate  not  disposed  of  by  will  is  suc- 
ceeded to  as  provided  in  chapter  four  of  this  title,  being  chai^eable  in  both  caees 
with  the  payment  of  all  the  decedent's  debts  as  provided  by  law;  provided,  that 
a  married  man  shall  not  devise  away  from  his  wife  more  than  two-thirds  in  value 
of  his  legal  or  equitable  estates  in  real  property  without  her  consent  in  writdng. 
[C.  L.  §  2647*.  ^ 

Cal.  CiT.  C.  ^1270*.  \   Jeet  to  piqnnent  of  debts,     2808. 2825,2688.  Prop- 

Suooeadon  of  wife,     2836-2832.   Property  dtab- \  erty  not  saliJect  to  payment  of  debta,  H  288^3817. 

2732.  fteud,  etc.,  ijivalidaroaA  A  will,  or  a  part  of  a  will,  procured  to 
be  made  by  dareaa,  menace,  fraud,  or  unique  influence,  may  be  draiied  probate; 
and  a  revocation,  procured  by  the  same/ineaas,  may  be  dedared  void.    [C.  L. 

§  2648.  X 
Cal.  Civ.  C.  g  1272. 

2733.  Married  woman  may  make  will  as  if  single.  A  married 
woman  may  dispose  of  all  her  separate  estate  by  will,  witliont  the  consent  of  her 

husband,  and  may  alter  or  revoke  the  will  in  like  manner  as  if  she  were  single. 
Her  will  must  be  executed  and  proved  in  like  manner  as  other  wills.  [C.  L. 
§  2649. 

Cal.  Civ.  C.  g  1273. 

Married  woman  may  devise  her  property  as  if  she  were  unmarriect,  Con.  art.  82,  sec.  2. 

2734.  Who  may  take  by  will.  A  testamentary  diapositton  may  be 
made  to  any  person  capable  by  law  of  taking  the  property  so  disposed  of,  but 
corporations  otii^r  than  those  formed  for  scientiflc,  literary,  religious,  charitable, 
benevolent,  or  solely  educational  purposes,  ctumot  take  under  a  will,  onless 
expr^ly  authorized  by  statute.    [C.  L.  §  2650. 

Cal.  av.  C.  §  127S". 

Corporations  not  for  pecuniary  profit  may  take  by  devise,  1 346. 

2735.  Written  will,  how  executed.  Every  will,  other  than  a  nun- 
cupative will,  must  be  in  writing,  and  every  will  other  than  an  olographic  or  a 
nuncnpative  will,  must  be  executed  and  attested  as  follows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  ^e  testator  himself. 

2.  The  subscription  must  be  made  in  the  presence  of  the  attesting  witnesses. 

3.  The  testator  must  at  the  time  of  subscribing  the  same  declare  to  the 
attesting  witnesses  that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom  must  sign  bis  name 
as  a  witness  at  the  end  of  the  will,  at  the  testator's  request,  in  his  presence,  ud 
in  the  presence  of  the  other.    [C.  L.  §  2651. 

Cal.  civ.  C.  2  1S78*.  Nuncupative  wUl.  H  3746. 

2736.  Olographic  will.  Execution.  Proof.  An  olographic  will  is 
one  that  is  entirely  written,  dated,  imd  signed  by  the  hand  of  the  testator  bim* 
self.    It  is  subject  to  no  other  form,  and  may  be  made  in  or  out  of  this  state,  and 
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need  not  be  witnessed.  Such  wills  may  be  proved  in  the  same  manner  as  other 
private  writings.    [C.  L.  §  2662. 

0*1.  Gy.  C.  2  1277*. 

2737.  Witness  to  add  residence.  A  witness  to  a  written  will  must 
write,  with  his  name,  his  place  of  residence.  But  a  violation  of  this  section  does 
not  affect  the  validity  of  the  will.    [C.  L.  §  2653. 

cw.  ciT.  c.  i  iare». 

2738.  Mutual  will  valid.  Revocation.  A  conjoint  or  mutaal  will  is 
valid,  but  it  may  be  revoked  by  any  of  the  testators  in  like  manner  with  any 
other  wiU.    [C.  L.  §  2654. 

Oftl.  Gv.  C.  2 187V. 

2739.  Subsequent  incompetency  of  witnesses.  If  the  subscribing 
witnesses  to  a  will  are  competent  at  the  time  of  attesting  its  execution,  their  sub- 
sequent incompetency  from  whatever  cause  it  may  arise  does  not  prevent  the 
probate  and  the  allowfuice  of  the  will  if  it  is  otherwise  satisfactorily  proved.  [C. 

L.  §  2655. 

CU.  Civ.  C.  i  12S0. 

2740.  Will  may  be  deposited  with  county  clerk.  Wills  sealed  np 
and  indorsed  may  be  deposited  with  the  county  clerk,  who  shall  file  and  safely 
preserve  the  same  until  the  dea^  of  the  testators,  unless  snch  testators  shall 
themselves  sooner  demand  the  same.    [G.  L.  (1876)  §  656. 

2741 .  Conditional  will.  When  probate  denied.  A  will,  the  validity 
of  which  is  made  by  its  own  terms  conditional,  may  be  d«iied  probate,  according 
to  the  event,  with  reference  to  the  condition.    [C.  L.  §  2656. 

Cal.  Gv.  C.  g  1281.  Conditional  wills,     2795,  2796. 

2742.  When  gift  to  witnesses  void.  All  beneficial  devises,  legacies, 
and  gifts  whatever,  made  or  given  in  any  will  to  a  subscribing  witness  thereto  are 
void,  unless  there  are  two  other  competent  subscribing  witnesses  to  the  same ;  but 
a  mere  charge  on  the  estate  of  the  testator  for  the  payment  of  debts,  does  not 
prevent  his  creditors  from  being  competent  witnesses  to  his  will.    [C.  L.  §  2657. 

Ofti.  (3v.  c.  { isas. 

2743.  Id.  When  witness  is  legal  heir.  If  a  witness  to  whom  any 
beneficial  devise,  l^acy,  or  gift,  void  by  the  preceding  section,  is  made,  would 
have  been  entitled  to  any  share  of  the  estate  of  the  testator,  in  case  the  will 
should  not  be  established,  he  succeeds  to  so  much  of  the  share  as  would  be  dis- 
tributed to  him,  not  exceeding  the  devise  or  bequest  made  to  him  in  the  will,  luid 
he  may  recover  the  same  of  the  other  devisees  or  Ic^tees  nam^  in  the  will,  in 
proportion  to  and  out  of  the  parts  devised  or  bequeathed  to  them.    [C.  L.  §  2658. 

Cal.  CiT.  C.  ?  1283. 

2744.  Foreign  will  valid,  if  valid  where  executed.  A  will  of  real 
or  personal  property,  or  both,  or  a  revocation  thereof,  made  out  of  this  state  by  a 
person  not  having  his  domicile  in  this  state,  is  as  valid  when  executed  according 
to  the  law  of  the  place  in  which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  as  if  it  were  made  in  this  state  and  according  to  the  pro- 
visions  of  this  chapter. 

N.  Dak.  (1895)  {3668.  Mont.  av.  C.  {  1731.  law,  3  2828.   Alfeiw  take  by  Baoceflrion  as  well  as 

Validity  and  interpretation  goveraed  1^  wlut     citizen,  |  S847.   Proof  of  foreign  will,  3  3806. 

2745.  Republication  by  codicil.  The  execution  of  a  codicil  referring 
to  a  previous  will  has  the  effect  to  republish  the  will  as  modified  by  the  codicil. 
[C.  L.  §  2660. 

Col.  Gy.  C.  i  1287. 

2746.  Nuncupative  will.  Definition.  A  nuncupative  will  is  not 
required  to  be  in  writing  nor  to  be  declared  or  attested  with  any  formalities. .  [C. 
L.  §  2661. 

Oil.  ClT.  C.  2  1S88. 
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2747.  Id.  Requisites  to  validity.  To  make  a  nuncupative  will  valid, 
aud  to  entitle  it  to  be  admitted  to  probate,  the  following  requisites  must  be 
observed : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the  sum  of  one  thousand 
dollars. 

2.  It  must  be  proved  hy  two  witneeeeB  who  were  present  at  the  makmg 
thereof,  one  of  whom  was  asked     the  testator  at  the  time  to  bear  wilnen  that 

such  was  his  will,  or  to  that  effect. 

3.  The  decedent  must  have  been  at  that  time  in  expectation  of  immediate 
defUth  from  an  injury  or  casualty  happening  or  occurring  within  twenty-four 
hours  previous  to  the  making  of  such  nuncupative  will.    [C.  L.  §  2662. 

Cal.  Civ.  C.  g 

2748.  Id.  Proo£  No  proof  must  be  received  of  any  nuncupative  will 
unless  it  is  offered  within  Edx  months  after  speaking  the  testamentary  words,  nor 

unless  the  words  or  the  substance  thereof  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken.    [C.  L.  §  2663. 

Cal.  Civ.  C.  g  1S90.  Admisuon  to  probate,  2  3790. 

2740.  Will,  how  revoked.  Except  in  the  caaee  in  this  chapter  men- 
tioned, no  written  will,  nor  any  part  thereof,  can  be  revoked  or  altered  otherwiae 
than: 

1.  By  a  written  will,  or  other  writing  of  the  testator,  declaring  such  revo- 
cation or  alteration,  and  executed  with  tiie  same  formaUtiee  with  which  a  will 
should  be  executed  by  such  testator ;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent 
and  for  the  purpose  of  revoking  the  same  by'  the  testator  himself  or  by  some  per- 
son in  his  presence  and  hy  his  direction.    [C.  L.  §  2664. 

Cal.  Civ.  C.  ?  1292. 

2750.  Oancellation,  how  proved.  When  a  will  is  canceled  or  destroyed 

by  any  other  person  than  the  testator,  the  direction  of  the  testator  and  the  &ct 
of  such  injury  or  destruction  must  be  proved  by  two  witnesses.    [C.  L.  §  2665. 

Cal.  Civ.  C.  §  1293. 

2751.  Revocation  of  duplicate  wilL  The  revocation  of  a  will  exe- 
cuted in  duplicate  may  be  made  by  revoking  one  of  the  duplicates.    [C.  L.  §  3966. 

Cal.  Civ.  C.  i  1295. 

2752.  Effect  of  subsequent  will.  A  prior  will  is  not  revoked  by  a 
sabsequent  will  unless  the  latter  oontaius  an  express  revocation  or  provisions 
wholly  inconsistent  with  the  terms  of  the  formw  will ;  but,  in  other  cases,  the 
prior  will  remains  effectual  so  ^  ae  consistent  with  the  provinons  of  the  subse- 
quent will.    [C.  L.  I  2667. 

Cal.  Civ.  C.  3  1298. 

2753.  Revocation  of  second  will  does  not  revive  first.  If  after 
making  a  will,  the  testator  duly  makes  and  execates  a  second  will,  the  destruc- 
tion, cancellation,  or  revocation,  of  such  second  will  does  not  revive  the  first  will 
unless  it  appears  by  the  terms  of  such  revocation  that  it  was  the  intention  to 
revive  and  give  effect  to  the  first  will,  or  unless,  after  such  destruction,  cancella- 
tion,  or  revocation,  the  first  will  is  duly  republished.    [C.  L.  §  2668. 

Otl.  av.  C.  {  1287. 

2754.  Effect  of  ante-nuptial  contract.  If  after  making  a  will  the 
testator  marries,  and  enters  into  a  marriage  contract,  fuid  tiie  wife  survives 
the  testator,  the  will  is  revoked  unless  provision  has  been  made  for  the  marria^ 
contract.    [C.  L.  §  2670*. 

Cal.  Gv.  C.  2  ISeS*.  Harrhwe  contract,  i  8828. 

2765.  Contract  of  sale  not  a  revocation.  An  agreement  made  by  a 
testator  for  tiie  sale  or  tranirfer  of  property  disposed  of  by  a  will  previously  made 
does  not  revoke  such  disposal;  bnt  the  property  passes  by  the  will,  subject  to  tiie 
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Hune  remediee  on  the  testator's  agreement,  for  a  specific  performance  or  otherwise, 
against  the  devisees  or  legatees,  as  might  be  had  against  the  testator's  successors, 
if  the  same  had  passed  by  succession.    [C  L.  §  2671*. 
cu.  Or.  c.  i  aaoi. 

2766.  Incumbrance  not  a  revocation.  A  charge  or  incumbrance  upon 

any  estate  for  the  purpose  of  securing  the  payment  of  money  or  the  performance 
of  any  covenant  or  agreement,  is  not  a  revocation  of  any  will  relating  to  the  same 
estate  which  was  previously  executed ;  but  the  devises  and  legacies  therein  con- 
tained must  pass,  subject  to  such  charge  or  incumbrance.    [G.  L.  §  2672. 

Oa.  dr.  C  2  1302. 

2757.  Partial  disposal  not  a  revocation.  A  conveyance,  setlilement, 
or  other  act  of  a  testator,  by  which  his  interest  in  a  thing  previoudy  disposed  of 
by  his  will  is  altered  but  not  wholly  divested,  is  not  a  revocation;  but  the  will 
passes  the  property  which  would  otherwise  devolve  by  succession.    [G.  L.  §  2673. 
Cal.  Qt.  C.  i  1303. 

2768.  When  conveyance  is  a  revocation.  If  the  instrument  by 
which  an  alteration  is  made  in  the  testator's  interest  in  a  thing  previously  dis- 
poi<ed  of  by  his  will,  expresses  his  intent  that  it  shall  be  a  revocation,  or  if  it 
contains  provisions  wholly  inconsistent  with  the  terms  and  nature  of  the  testa- 
mentary disposition,  it  operates  as  a  revocation  thereof,  unless  such  inconsistent 
provisions  depend  on  a.  condition  or  contingency  by  reason  of  whidi  they  do  not 
take  effect     [C.  L.  §  2C74. 

CtL  dv.  C.  ?  1304. 

2759.  Revocation  revokes  codicils.  The  revocation  of  a  will  revokes 

its  codicils.    [0.  L.  §  2676. 

Cftl.  (Sv.  C.  {  13U6. 

2760.  After-born  child  not  provided  for  to  succeed.  Whenever  a 
testator  has  a  diild  bom  after  the  making  of  his  will,  either  in  his  lifetime  or 
after  his  death,  and  dies  leaving  such  child  unprovided  for  by  any  settlemeat, 
and  neither  provided  for  nor  in  any  way  mentioned  in  Ms  will,  the  child  succeeds 
to  the  same  portion  of  the  testator's  real  and  personal  property  that  he  would 
have  succeeded  to  if  the  testator  had  died  intestate.    [C.  L.  §  2676. 

OkI.  CiT.  C.  i  1306.  Poethtinious  child  considered  liviog  at  death  of 

Fosthumous  child  taking  ae  one  of  a  class,  ^  2789.      parent,  g  284ft. 

2761.  Children  unprovided  for  to  succeed,  when.  When  any  tes- 
tator omits  to  provide  in  his  will  for  any  of  his  childrea  or  for  the  issue  of  any- 
deceased  child,  unless  it  appears  that  such  omission  was  intentional,  such  child 
or  the  issue  of  such  child  must  have  the  same  share  in  the  estate  of  tiie  testator 
as  if  he  had  died  intestate,  and  suooeeds  thereto  as  provided  in  the  preceding 
section.    [C.  L.  §  2677. 

Gal.  CIt.  C.  g  1307.  Hon  may  be  rebutted  by  extrinsic  evidence  whether 

Where  a  testator  flailed  to  provide  in  bis  will  for  of  declarations  of  the  testator  or  (bilateral  facts, 

one  of  his  children,  and  the  statute  presamed  that  Coulam  v.  Doull,  4  U.  267;  9  P.  568.    Affirmed,  183 

the  omiaeion  was  not  intentional,  sach  preaump-  U.  S.  216.    Atwood  estate,  14  U.  1;  45  P.  1096. 

2762.  Share  of  child  unprovided  for,  how  assigned.  When  any 
share  of  the  estate  of  a  testator  is  assigned  to  a  child  bom  after  the  making  of  a 
will,  or  to  a  child  or  the  issue  of  a  child  omitted  in  the  will  as  hereinbefore  men- 
tioned, the  same  must  first  be  taken  from  the  estate  not  disposed  of  by  the  wlU, 
if  any ;  if  that  is  not  sufficient,  so  much  as  may  be  necessary  must  be  taken  from 
all  the  devisees  or  legatees,  in  proportion  to  the  value  they  may  respectively  receive 
under  the  will,  unless  the  obvious  intention  of  the  testator  in  relation  to  some 
e^iecifio  devise  or  bequest  or  other  provision  in  the  will,  would  thereby  be  defeated ; 
in  sach  case  such  specific  devise,  l^^y,  or  provision  may  be  exempted  from  such 
apportionment,  and  a  different  apportionment  oonaistent  with  the  intention  of  t^ 
testator  may  be  adopted,    [a  L.  §  2678. 

CaX.  Civ.  a  i  laOtL 
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2763.  Advancements  under  last  three  sections.  If  such  cduldno 
or  their  descendants  so  unprovided  for  had  an  equal  proportion  of  the  testator'B 

estate  bestowed  on  them  in  the  testator's  lifetime  by  way  of  advancement,  thc;y 
take  nothing  in  virtue  of  the  three  preceding  sections.    [C.  L.  §  2679. 
Cal.  Civ.  C.  §  1309.  of  adTOHoementB,     2301,  2841-2845, 3865. 

2764.  When  devisee  dies  before  testator,  descendants  take.  When 
aay  estate  is  devised  to  any  child  or  other  rdati<Hi  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  lineal  descendants,  such  descendants  t^e  the 
estate  so  given  by  the  wiU  in  the  same  maoncv  as  the  devisee  would  have  dcme 
had  he  survived  the  testator.    [G.  L.  §  2680. 

C»l.  CSv.  C.  i  1310. 

When  death  of  devisee  causes  failure  of  devise,  g§  2793,  2794. 

2765.  Devise  conveys  all  testator's  estate.  Exception.  Every 
devise  of  land  in  any  will  conveys  all  the  A0|f estate  of  the  devisor  therein  which 
he  could  lawfully  devise,  unless  it  clearly  appears  by  the  will  that  he  intended 
to  convey  a  less  estate.    [C  L.  §  2681. 

Cal.  Civ.  C.  g  1311. 

2766.  After-acquired  property  passes  by  will.  Any  estate,  right, 
or  interest  in  lands  acquired  by  the  testator  after  the  making  of  his  will,  passei^ 
thereby  and  in  like  manner  as  if  title  thei'eto  was  vested  in  him  at  the  ttmeof 
making  the  will,  unless  the  contrary  manifestly  appears  the  will  to  have  been 
the  intention  of  the  testator.  Ev&ry  will  made  in  express  terms,  devising,  or  in 
any  othrar  terms  denoting  the  intent  of  the  testator  to  devise,  all  the  real  estate 
of  such  testator,  passes  all  the  I'eal  estate  which  such  testator  was  entitled  to  devise 
at  the  time  of  his  decease.    [C.  L.  §  2682. 

CoL  <Ar.  C  1 1332.  Dsviw  or  bequest  of  all  pzopi'rty,  2  SRL 


CHAPTER  2. 

INTBRPRBTATION  OP  WILLS. 

2767.  Testator's  intention  ffovems.  A  will  is  to  be  construed  accord- 
ing to  the  Intentiom  <tf  the  testator.  Where  his  intention  cannot  have  effect  to 
its  full  extent,  it  must  have  effect  as  far  as  possible.    [0.  L.  §  2683. 

Cal.  av.  C.  g  1317. 

2768.  Intention  to  be  ascertained  from  will.  In  case  of  uncertsintj- 
arising  upon  the  face  of  a  will  as  to  the  application  of  wiy  of  its  provimons,  ^e 
testator's  intention  is  to  be  ascertained  from  the  words  of  the  will,  taking  in  view 
the  circumstances  under  which  it  was  made  exclusive  of  his  oral  dedarataons. 

[C.  L.  §  2684. 

Cal.  Civ.  C.  g  1318.  Imperfect  de^sriptiooB,  etc.,  g  279U. 

2769.  Interpretation  governed  by  following  rules.  In  interpreting 
a  will  subject  to  the  law  of  this  state,  the  rules  prescribed  by  the  following 
tions  of  this  chapter  are  to  be  observed  unless  an  intention  to  the  contrary  cleariy 
appears.    [C.  L.  §  2685. 

CaL  Civ.  C.  g  1319. 

2770.  Several  wills  to  be  construed  together.  Several  testamentary 
instruments  executed  by  the  same  testator,  are  to  be  taken  and  cousti'ued  together 
as  one  instrument.    [G.  L.  §  2686. 

Cbl.  av.  C.  3  13B0. 

277 1 .  Parts  of  will  to  be  harmonized.  All  the  parts  of  a  will  are  to 
be  construed  in  relation  to  each  other  and  if  possible  so  as  to  form  one  conaeitPTit 
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whole;  but  where  several  parts  are  absolut^y  irreconcilable,  the  latter  must 
prevail.    [C.  L.  §  2687. 

Cal.  Civ.  C.  i  1321. 

2772.  Distinct  devise  not  affected  by  inference.  A  clear  and  dis- 
tinct devise  or  bequest  cannot  be  affected  by  any  reasons  assigned  therefor,  or  by 
my  other  words  not  equally  clear  and  distinct,  or  by  inference  or  argument  from 
other  parts  of  the  will,  or  by  an  inaccurate  recital  of  or  reference  to  its  contents 
in  another  part  of  the  will.    [C.  L.  §  2688. 

Cil.  Civ.  C.  3  1322. 

2773.  When  ambiguous  or  doubtful.  Where  the  meaning  of  any 
part  of  a  will  is  aml^pions  or  doubtful,  it  may  be  explained  by  any  reference 
thereto  or  recital  thereof  in  another  part  of  the  will.    [C.  L.  §  2689. 

UI.  Ov.  V.  2  1323. 

2774.  Words  taken  in  ordinary  sense.  The  words  of  a  will  are  to  be 
taken  in  their  ordinary  and  grammatical  sense  unless  a  clear  intention  to  use  them 
in  another  sense  can  be  collected  and  that  other  can  be  ascertained.    [C.  L.  §  2690. 

UI.  nv.  C.  }  1384. 

2775.  All  provisions  given  effect,  if  possible.  The  words  of  a  will 
are  to  receive  an  interpretation  which  will  give  to  every  expression  some  effect 
rather  than  one  which  will  render  any  of  tke  expressions  inoperative.  [C.  L. 
§2691. 

Cki.  dv.  c  i  im 

2776.  Intestacy  to  be  avoided.  Of  two  modes  of  interpreting  a  will, 
that  is  to  be  preferred  which  will  prevent  a  total  intestacy.    [C.  L.  §  2692. 

C»I.  Civ.  C.  i  1326. 

,2777.  Technical  words.  Oonstruotion.  Technical  words  in  a  will 
are  to  be  taken  in  their  technical  sense  unless  the  context  clearly  indicates  a  con- 
kar>'  intention.    [C.  L.  §  2693. 

C»l.  Civ.  C.  5  1327. 

2778.  Id.  Unnecessary.  Technical  words  are  not  necessary  to  give 
eBect  to  any  spedes  of  disposition  by  will.    [C.  L.  §  2694. 

Ckl.  av.  C.  2  1338. 

2779.  Certain  words  not  necessarjr  to  pass  fee.  The  term  ■ '  heirs, ' ' 
or  other  words  of  inheritance,  are  not  requisite  to  devise  a  fee,'  and  a  devise  of 
real  property  passes  all  the  estate  of  the  testator,  unless  otherwise  limited.  [C.  L. 
§  2695, 

(M.  C!v.  C.  1 1329.  Word  ' '  heir  "  not  necsBflnry  to  tniufer  a  fee,  { 1970. 

2780.  Property  embraced  in  power  passes  by  will.  Real  or  per- 
sonal property  embraced  In  a  power  to  devise  passes  by  a  will  putporting  to  devise 
all  the  real  or  personal  property  of  the  testator.    [C.  L.  §  2696. 

CaU  Ut.  C.  {  1330.  Devise  passing  aftei>«oquired property,  etc.,  §'JT66. 

2781.  When  all  testator's  property  passes.  A  devise  or  bequest  of 
all  the  testator's  real  or  personal  property'  in  express  terms  or  in  anj*  other  terms 
denoting  his  intent  to  dispose  of  all  his  real  and  personal  property,  passes  all  the 
real  or  personal  property  which  he  was  entitled  to  dispose  of  by  will  at  the  time 
of  his  death.    [C.  L.  §  2697. 

Od.  Civ.  C.  2  1331. 

2782.  Residuary  clause.  Real  property.  A  devise  of  the  residue  of 
the  testator's  real  property  passes  all  the  real  property  which  he  was  entitled  to 
devise  at  the  time  of  his  death  not  otherwise  effectually  devised  by  his  will. 
[C.  L.  §  2698. 

Ca.i.  Civ.  C.  J  1332. 

2783.  Id.   Personal  property.   A  bequest  of  the  residue  of  the  testa- 
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tor' s  personal  property  paeses  all  the  persont^  property  which  he  was  entitled  to 
bequeath  at  the  time  of  his  death  not  otherwiee  ^ecttiimy  bequeathed  by  his 
will.    [C.  L.  §  2699. 
IW.  OIv.  C.  g  1333. 

2784.  Testamentary  disposition  to  "  heirs/'  "  relations,"  etc.,  how 
construed.  A  testamentary  disposition  to  * '  heirs, "  "  relations, "  "  nearest 
i-elatious, ■ '  "representatives,"  ''l^al  representatives,'"  or  "personal  represen- 
tatives,'' or  "family,"  "issue,"  " d^cendants, "  "nearest'"  or  "  next  of  kin,  " 
of  any  person,  without  other  words  of  qualification,  and  when  the  terms  are  used 
as  words  of  donation,  and  not  of  limitation,  vesis  the  property  in  those  who 
would  be  entitled  to  succeed  to  the  property  of  such  person,  according  to  the 
provisions  on  succession  in  this  title.    [G.  L.  §  2700. 

(U.  Civ.  C.  1 1334.  Word  "  hetr  "  Dot  neceesary  to  devise  a  fees  }  »m 

2785.  Id.  Are  words  of  donation,  not  limitation.  The  tenns  meo- 
tioned  in  the  last  section  are  used  as  woi*ds  of  donation,  and  not  of  limitatiw. 
when  the  pi'operty  is  given  to  the  person  so  designated  directly,  and  not  an » 
qualification  of  an  estate  given  to  the  ancestor  of  such  person.    [C.  L.  ^  2701. 

(ill.  Civ.  C.  ?  1335. 

2786.  Words  referring  to  death  or  survivorship.  AYords  in  a  will 
referring  to  death  or  survivorBhip,  simply  relate  to  the  time  of  the  testator's 
death,  unless  possession  is  aotuaJly  postponed,  when  they  must  be  referred  to  the 
time  of  possession.    [C.  L.  §  2702. 

iM.  Civ.  C.  3  1336. 

2787.  Devise  to  a  class,  includes  Whom.  A  testamentary  dispositioii 
to  a  class  includes  every  person  answering  the  description  at  the  testator's  death ; 
but  when  the  possession  is  postponed  to  a  future  period,  it  indudes  also  ail  per- 
sons coming  within  the  description  before  the  time  to  which  possession  is  postponed. 
[C.  L.  §  2703. 

C»l.  Qv.  C.  §  1337. 

2788.  When  realty  deemed  personalty.  ^Vhen  a  will  directe  the 
conversion  of  real  property  into  money,  such  property  and  all  its  proceeds  must 
lie  deemed  personal  property  from  the  timeof  the  testator's  death.    [C.  L.  §  2704. 

(M.  Civ.  C.  2  1338. 

2780.  Unborn  child.  A  child  conceived  before,  but  not  born  until  after 
a  testator's  death,  or  any  other  period  when  a  disposition  to  a  class  vests  in  righl 
or  in  possesfflon,  takes,  if  answering  to  the  description  of  the  class.  [0.  L.  §  2705. 

Civ.  C.  ^  1339.  Succesnion  of  postbumons  child,  g  2760. 

2790.  Correction  of  imperfect  description.  When  applying  a  will  it 
in  found  that  there  is  an  imperfect  description,  or  that  no  person  or  property 
exactly  answers  the  description,  mistakes  and  omissions  must  be  coiTected,  if  the 
error  appears  from  the  context  of  the  will  or  from  extrinsic  evidence ;  but  eri- 
donco  of  the  declarations  of  the  testator  as  to  his  intentions  cannot  be  received, 
[d.  L.  S  2706, 

VtA.  (1v.  (\  g  1;M0.  Intention  ascertaini-d  from  words  of  will.  ? 

2791.  When  devises  and  bequests  vest.  Testamentary  dispositions, 
including  devises  and  bequests  to  a  person  on  attaining  majority,  are  presumed 
to  vwt  at  tlie  testator's  death.    [C.  L.  §  2707. 

CkI.  V\y.  i\  S  i:i41.  Legacies  and  annaitim  dae,  wlien.  §i(  ^li-SHlfi. 

2792.  Id.  When  divested.  A  testamentary  disposition,  when  vested, 
i*)Mtuot  Ih^  divested  unless  upon  the  occurrence  of  the  precise  contingracy  pro- 
WTilMMl  by  the  testator  for  that  purpose.    [G.  L.  2708. 

{^\.  <iv.  r. )  134a. 

2793.  Death  of  devisee  before  testator.   If  a  devisee  or  l^tee  dies 
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during  the  lifetime  of  the  teKtator.  the  testamentary  disposition  to  biiu  fails, 
unless  an  intention  appears  to  8ub»titute  rame  other  in  bis  place,  except  a»  pro- 
vided in  section  twenty-seven  hundred  and  sixty-fonr.    [C.  L.  §  2709. 

CU.  i^v.  C.  ^  1343. 

2794.  Interest  in  remainder  not  affected.  The  death  of  a  dcvii^ee 
or  l^atee  of  a  limited  intercHt  before  the  testator's  doatli  <k)eH  not  defeat  the 
interest  of  persons  in  remainder,  who  survive  the  tentator.    [C.  L.  §  27IU. 

Cftl.C1v.C.'2l3U. 

2796.    Conditional  disposition.    X  conditional  dispo.sition  is  one  wliieh 
depends  upon  the  ocoun-ence  of  some  uncertain  event,  by  whitih  it  is  either  to 
talce  effect  or  be  defeated.    [C.  L.  §  2711. 
(M.  av.  C.  }  1345.  Conditional  will  deemed  protete,  when.  jJ2T41. 

2796.  Condition  precedent.  A  condition  precedent  in  a  will  is  one 
which  is  required  to  be  fulfilled  before  a  particular  dispositicm  takes  effect,  [C 

L.  §2712. 

0»I.  tlv.  C.  ^  VMS. 

2797.  Id.  When  property  vests.  Where  a  tesbimcntary  dispoKition 
is  made  npon  a  condition  precedent,  nothing;  vests  imtil  tiie  condition  is  fulfilled, 
except  where  such  fulfillment  is  impossible,  in  which  case  the  diHposition  vest-H. 
unless  the  condition  was  the  sole  motive  thereof,  and  the  impossibility  was 
unknown  to  the  testator,  or  arose  from  an  unavoidable  event  sul>Hequent  to  the 
execution  of  the  will.    [C.  L.  §  2713. 

tW.  CiY.  C.  a  1347. 

2798.  Id.  When  deemed  performed.  A  condition  pi-et^^ent  in  a  will 
is  to  be  deemed  performed  when  the  testator's  intention  has  been  substantially 
thongh  not  literally  complied  with.    [C.  L.  §  2714. 

di.  Mv.  C.  ?  law. 

2799.  Condition  subsequent.  A  condition  subHe<iuent  is  where  an 
estate  or  interest  is  so  ^ven  as  to  vest  iiumetliatcly,  subject  only  to  be  divested 
by  some  subsequent  act  or  event.    [C.  Tj.  ^  2715. 

CW.  Civ.  V.  i  134». 

2800.  Devise  to  several.  Owners  in  common.  A  devise  or  le^  y 
jriveu  to  more  than  <me  person  vests  in  them  as  ownei-s  in  eoinmon.   [O.  h.  S  271(i. 

Civ.  C.  i  lX*i.  Siiiiilnr  s<i-ti<in.  ^  Wm. 

2801.  Advancements,  when  ademptions.  Advancements  or  gifts 
are  not  to  Im*  taken  as  ademptions  of  general  lejraeies.  unless  such  intention  is 
expressed  by  the  testator  in  writing;.    [('.  L.  S  -"1~- 

( W.  civ.  c.  if  i:si.  AiivmiifiiK'nis.  jHji  -*4ri,  .-jjra. 


2802.  Legacies  classified.  lA'ga<^iei4  are  distin^uised  and  desipiated 
according  to  their  nature,  an  follows: 

1.  A  legacy  of  a  particular  thing,  specified  and  distinguislu>tl  from  all  others 
uf  the  same  kind  belonging  to  the  testator,  is  specific ;  if  such  l^cy  fails,  rew>rt 
cannot  be  had  to  the  other  property  of  the  testator. 

2.  A  legacy  is  demonstrative  when  the  partioular  fund  oi-  pei-sonal  propei't\' 
is  pfttnted  out  from  which  it  is  to  lie  taken  or  paid;  if  such  fund  or  pi-operty  fails, 
in  whole  or  in  part,  I'esort  may  b:'  had  to  tin*  general  as.sets.  as  in  ease  of  a  gen- 
eral legHcy. 
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3.  An  annuity  is  a  bequest  of  certain  specified  sums  periodically;  if  the 
fund  or  property  out  of  wliich  they  ai-e  payable  fails,  resort  may  be  had  to 
the  general  assets,  as  in  case  of  a  general  legacy. 

4.  A  residuary-  legacy  embraces  only  that  which  remains  after  all  the 
bequests  of  the  will  are  disdiarged. 

5.  All  other  legades  ai'e  general  legacies.    [C.  L.  §  2718. 

CftL  CIt.  C.  S  135T.  Banui  per  month,  gave  to  the  ndminititntor  a  rra- 

Legat^'ies,  etc.,  when  payable,  §S  S791,  2813-2816.  sonabln  discretiuii  to  fix  the  aiiiotint  at  wfaat  be 

A  clauso  in  a  will  stating  that  "  it  is  my  further  deemed  siitBeient,  to  be  paid  out  of  any  part  of 

denire  that  out  of  the  proceeda  of  said  estate,  leav-  said  estate  in  his  hands.    AlLen  v.  Barnes,  S  U. 

iuf  fluue  to  the  best  Judgment  and  dincretlon  of  100;  13  P.  913. 

said  executors  hereinafter  named,  to  pi^  "  cortain 

2803.  Property  chargeable  with  payment  of  debts.  Wlien  a  pei-- 
son  dies  intestate  all  his  property,  real  and  personal,  without  any  distinctioii 
between  them,  is  chargeable  with  the  payment  of  his  debts,  except  as  otherwise 
provided  by  law.    [C.  L.  §  2719. 

Ch].  ('17.  C.  i  1358.  2825.  2828.     Property  not  sul^ect  to  payment  of 

Propt'rty  sutoeet  to  payment  of  dobtK.  'i'i  '^731,      debta,     13829,  3847. 

2804.  Id.  Order  in  which  resorted  to.  The  jiroperty  of  a  testator, 
except  as  otherwise  pi-ovidecl  by  law.  must  be  resorted  to  for  the  payment  of  debts 
and  expenses  in  the  following;  t)i'(l(ir: 

1.  Tlie  property  wliich  is  expressly  appropriated  by  the  will  for  the  pay- 
ment of  the  same. 

2.  Property  not  disposed  of  by  the  will. 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee. 

4.  Property  which  is  not  specifically  devised  or  bequeathed ;  and, 

5.  All  other  property  ratably.  Before  any  debts  are  paid,  the  expenses  of 
the  administration  and  the  allowance  to  the  family  must  be  paid  or  provided  for. 

IV.  L.  §  2720*. 
Cal,  Civ.  C.  i  1359». 

2805.  Oontribution  among  deviBees  and  legatees.  When  an  estate 
ffWen  by  will  lias  been  sold  for  the  payment  of  debts  or  expenses,  all  the  de^n- 
seos  and  legatees  must  contribute  according  to  their  respective  interests  to  the 

devisee  or  legatee  whose  devise  or  legacy  has  been  taken  therefor,  and  the  court. 
^\  lien  distribution  is  made,  must  by  decree  for  that  purpose,  settle  the  amount  of 
the  several  liabilities,  and  det^ree  the  amount  each  pei-son  shall  contribute,  and 
rew'i-ve  the  f^aine  from  their  distributive  shares,  respectively,  for  the  purpose  of 
}>aying  each  contribution.  [C.  L.  §  4184. 
Cal.  <■.  civ.  P.  2  i.-nH. 

2806.  Bequest  of  debt  due  ftom  executor.  Effisct.  The  discharfiie 

or  betjuest  in  a  will  of  any  debt  or  demand  of  the  testator  against  the  executor 
nained.  or  any  other  person,  is  not  valid  against  the  creditors  of  the  decedent, 
but  is  a  specific  bequest  of  the  debt  or  demand.  It  must  be  included  in  the  inven- 
tory, and  if  ne<'essaty,  applied  in  the  payment  of  the  debts.  If  not  nec^sary  for 
that  purpose,  it  must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.    [C.  L.  S  -IKKJ. 

Oil.  C.  Civ.  P.  5  14«. 

2807.  Property  available  for  payment  of  legacies.   Order.  The 

property  of  a  testator,  except  as  otherwise  provide<l  by  law,  must  be  resorted  to 
for  the  payment  of  legacies,  in  the  following  order: 

1.  The  property  which  is  exj)ressly  appropriated  by  the  will  for  the  payment 
of  the  legacies. 

2.  Property  not  disposed  of  by  the  will. 

!J.    Pix>pei*ty  which  is  devised  or  1)0<)a,eathed  to  a  i*esiduary  l^atee. 
4.    Propcrtv  which  is  not  speeifieally  devised  or  bequeathed.    [C.  U 
§  2721*. 
Cal.  Civ.  <;.  i  i:Mt 
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2808.  Id.  Legacies  to  kindred.  Legacies  to  husband,  widow,  or 
kindred  of  any  class  are  chargeable  only  after  legacies  to  persons  not  related  to 

the  testator.    [C.  L.  §  2722. 

Cal.  Civ.  C.  1361. 

2809.  Abatement  by  classes.  Abatement  takes  place  in  any  claB»  ouly 
as  between  legacies  of  that  c\bb&,  unless  a  different  intention  is  expressed  in  the 
wilL    [C.  L.  §  2723. 

Cal.  Civ.  C.  3  1361. 

2810.  Sale  of  property  bequeathed.  In  a  specific  devise  or  le^iiacy, 
the  title  passes  by  the  will,  bat  possession  can  only  be  obtained  from  the  perHuual 
representative ;  and  he  may  be  authorized  by  the  court  to  s^  the  property  devised 
and  bequeathed,  in  the  cases  herein  provided.    [C.  L.  §  2724. 

C»l.  Civ.  C.  §  1363. 

2811.  Heir's  conveyance  good  notwithstanding  devise,  when. 
The  rights  of  a  purchaser  or  incumbrancer  of  real  property,  in  good  faith  and  for 
value,  derived  from  any  person  daiming  the  same  by  succession,  are  not  impaired 
by  any  de\ise  made  by  tiie  decedent  from  whom  sucoeesion  is  claimed,  unless  the 
instrument  oontaining  siioh  devise  is  duly  proved  as  a  will,  and  recorded  in 
the  office  of  the  clerk  of  the  district  court  having  jurisdiction  thereof,  or  unless 
written  notice  of  such  devise  is  filed  with  the  recorder  of  the  county  where  the 
real  property  is  situated,  within  four  years  after  the  devisor's  death.  [C.  L. 
i  272.5. 

Ctal.  av.  C.  %  1364*  Purcluaeni  in  good  faith,  ^  1975,  2001. 

2812.  Duty  of  legatees  for  life.  Where  specific  l^acies  are  for  life 
only,  the  first  l^atee  must  sign  and  deliver  to  the  second  l^atee,  or,  if  there  is 
none,  to  the  personal  representative,  an  inventory  of  the  property,  expressing 
that  the  same  is  in  his  custody  for  life  only,  and  that,  on  his  decease,  it  is  to  be 
delivered  and  to  remain  to  the  use  and  for  the  boiefit  of  the  second  l^:atoo.  or 
to  the  personal  representative,  as  the  case  may  be.    [C.  L.  ^  2^6. 

(^1.  Civ.  C.  g  1365.  Termioation  ofllfe  estate,  g  ^T2. 

2813.  Accrual  of  interest  or  income.  In  case  of  a  bequest  of  the 
interest  or  income  of  a  certain  sum  or  f  imd,  the  income  accrues  from  the  testator's 
death.    [C.  L.  §  2727, 

Cil.  av.  C.  g  1368. 

2814.  Satisfoction  of  legacy  before  death.  A  legacy  or  gift  in  con- 
templation, fear,  or  peril  of  death,  may  be  satisfied  before  death.    [0.  L.  ^  272S. 

tM.  Civ.  c.  { I3ffr. 

2816.  Legacies  and  annuities,  when  due.  Legacies  are  due  and 
dehverable  at  the  expiration  of  one  year  aftor  the  testator's  decease.  -Vnnuities 
commence  at  the  testator's  decease.    [C.  L.  §  2729. 

Civ.  C.  §  1368.  Testamentary  dispottitioiw  vent,  when,  i  2791. 

2816.  Interest  on  legacies.  L^acies  bear  interest  from  the  time  when 
they  ai*e  due  and  payable,  except  that  legacies  for  maintenance,  or  to  the  te.stator's 
widow,  bear  iutei-est  from  the  testator's  decease.    [C.  L.  §  2730. 

Oil.  av.  c.  ^  1369. 

2817.  Intent  governs  four  preceding  sections.  The  four  pnu-eding 
sections  are  in  all  cases  to  be  controlled  by  a  testator's  express  intention.  [C  L. 
*5  2731. 

VbX.  Gv.  C.  i  1370. 

2818.  Person  intended  made  executor,  though  not  named. 
Where  it  appears,  by  the  terms  of  a  will,  that  it  was  the  intention  of  the  testator 
to  commit  the  execution  thereof  and  the  administration  of  his  estate  to  any 
person  as  executor,  snch  person,  although  not  named  executor,  is  entitled  t-i» 
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letters  testamentai-y  in  like  manner  as  if  he  had  been  named  executor.  [C.  L. 
§  2732. 

C^l.  Civ.  C.  §  1371. 

2819.  Executor  cannot  appoint  executor.  An  authority  to  an 
executor  to  appoint  an  executor  is  void.    [C.  L.  §  2733. 

C^al.  Ctv.  C.  g  1372.  Similar  section,  S  3803. 

2820.  Executor  must  qualify.  No  person  has  any  power  as  an  executor 
until  he  qualifies,  except  that,  before  lettei-s  have  been  issued,  he  may  pay  funeral 
charges  and  take  necessary  measures  for  the  preservation  of  the  estate.    [C.  L. 


Cal.  civ.  C.  ^  1373. 

2821.  Wills  made  prior  to  May  31,  1884,  not  a£focted.  The  pro- 
vinions  of  this  title  do  not  impair  the  validity  of  the  execution  of  any  will  made 
prior  to  the  thirty-first  day  of  May,  eighteen  hundred  and  eighty-four,  nor  affect 
the  construction  of  any  such  will.    [C.  L.  §  2736. 

c»!.  av.  C.  'i  1373». 

2822.  What  law  governs  construction  of  wills.  Except  as  otiier- 
wise  provided,  the  validity  and  interpretation  of  wills  are  governed,  when  relating 
to  real  property  within  this  state,  by  the  law  of  this  state;  when  relating  to 
personal  property,  by  the  law  of  the  testator's  domicile. 

Mont.  Civ.  C.  §  1838. 

Validity  of  foreifjn  wills,  g§  2744.    Proof  of  foreiftn  will,  §  3806. 

2823.  Person  killing  another  not  to  inherit  from  such  other.  No 
person  who  has  been  finally  convicted  of  feloniously  causing  the  death  of  another 
shall  take  or  receive  any  property  or  b^efit  by  succession,  will,  or  otherwise, 
directly  or  indirectly,  by  reason  of  the  death  of  such  person ;  but  all  propert}' 
of  the  deceased  and  all  rights  of  the  defendant  upon  his  death  shall  vest  and  he 
determined  the  same  as  if  the  person  convicted  was  dead. 

N.  Dak.  g  3682. 


2824.  Defined.  Succession  is  the  coming  in  of  another  to  take  the  prop- 
erty of  one  who  dies  without  disposing  of  it  by  will.    [C.  L.  §  2730. 

Cal.  Civ.  C.  §  ISKJ. 

2825.  Property  passes  to  heirs.  The  property,  botli  iml  and  per- 
sonal, of  one  who  dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 
intestat-e,  subject  to  the  control  of  the  court,  and  to  the  possession  of  any  admui- 
istrator  appointed  by  the  court  for  the  purpose  of  administration.    [C.  L.  §2740. 

Cal.  Civ.  C.  ?  1384.  Payment  of  tlebte,  H  3808,  282a 

2826.  Wife's  interest  in  husband's  real  property.  One-third  in 
value  of  all  the  l^i;al  or  equitable  estates  in  real  property  poss^sed  by  the  hus- 
band at  any  time  during  the  marriage,  and  to  which  the  wife  had  made  no 
relinquishment  of  her  rights,  shall  be  set  apart  as  her  property  in  fee  simple  if 
she  survive  htm ;  provided,  that  the  wife  shall  not  be  entitled  to  any  interest 
under  tlie  pro\'i8ion8  of  this  section  in  any  such  estate  of  which  the  husband  has 
made  a  conveyance  when  the  wife,  at  the  time  of  the  conveyance,  is  not  or  never 
lias  been  a  resident  of  the  tenitory  or  state  of  Utah.  Property  distributed  under 
the  provisions  of  this  section  shall  be  free  from  all  debts  of  the  decedent,  except 
those  secured  by  mechanics'  or  laborers'  liens  for  work  or  labor  done  or  materia 
furnished  exclusively  for  the  improvement  of  the  same,  and  except  those  created 
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for  the  purchase  thereof  and  for  tax^  levied  thereon.  The  value  of  such  part  of 
the  homestead  as  may  be  set  aside  to  the  widow  shall  be  deducted  from  the  dis- 
tributive share,  provided  for  her  in  this  section.  In  cases  wherein  only  the  heira, 
devisees,  fuid  l^^tees  of  the  decedent  are  interested,  the  property  secured  to  the 
willow  by  this  section  may  be  set  off  by  the  court  in  due  process  of  administra^on. 

Iowa,  McClain'8  An.  C.  (1888)  §  3644»  Under  nCtioii  2741,  C.  L.  1888,  the  widow  is  nut 

Limitatiou  on  deviae  by  married  man,  §  '^731.  put  to  her  election,  but  takes  one-third  of  the 

Section  ffTtt  of  the  Compiled  Laws  of  1876  gives  real  property  of  the  intestate  in  fee  and  one-third 

the  widow  of  an  intestate  a  life  Intenst  in  the  of  the  peisonsi  prqperbr,  as  well  as  a  dower  inter- 

hamestcad,  with  remainder  over  to  the  children  of  est  of  the  estate  for  life  in  one-third  of  all  tUv 

tliedeceaBed.   Dooly  v.  Stringham,  4  U.  107:  7  P.  intestate's  realty.    Knndsen  v.  Hannbers,  K  V. 

40&  203;  3U  P.  749. 

2827.  When  widow  to  elect  between  will  and  distributive  share. 

If  the  husb^d  shall  make  any  provision  by  will  for  the  widow,  such  provision 
shall  be  construed  to  be  in  lieu  of  the  distributive  share  secured  by  the  next  pre- 
ceding section,  unless  it  shall  appear  from  the  will  that  the  decedent  designed 
the  testamentary  provision  to  be  additional  to  such  distnbntive  share,  in  which 
t>ase  the  widow  shall  be  presumed  to  have  accepted  both  such  testamentarj'  pro- 
vision 'uad  such  distributive  share.  If,  however,  it  does  not  appear  from  the 
will  that  its  provision  for  the  widow  is  additional,  then  the  widow  shall  lie  con- 
clusively presumed  to  have  renounced  such  provision,  and  to  have  accepte<l  hei* 
distributive  share,  unless  within  four  months  after  the  admission  of  the  will  to 
probate,  or  within  such  additional  time  before  distribution  as  the  court  may  allow, 
Hhe  shall,  by  written  instrument  filed  with  the  clerk  of  the  court,  accept  the  tes- 
tamentary provision,  whicli  acceptance  shall  be  construed  to  be  a  renunciation 
of  her  distributive  share.  In  the  event  that  the  wife  shall  be  insane  oi'  incompe- 
tent, or  absent  from  the  state,  an  election  shall  be  made  for  her  by  a  general 
gna^ian,  if  she  have  one,  or  by  a  special  guardian  for  the  purpose,  appointed  1^- 
the  court. 

2828.  Succession.  When  any  person  having  title  to  any  estate  not 
otherwise  limited  by  marriage  contract,  dies  without  disposing  of  tlie  estate  by 
,will.  it  is  succeeded  to  and  must  be  distributed,  unless  otherwise  expressly  pro- 
vided in  this  title,  or  in  the  probate  code,  subject  to  the  paymetnt  of  his  debts,  in 
the  following  manner: 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only  one  ohihl, 
or  the  issue  of  one  child,  in  equal  shares  to  the  surviving  husband  or  wife,  and 
child  or  issae  of  such  child.  If  the  decedent  leave  a  surviving  husband  or  wife, 
rtiid  more  than  one  child  living,  or  one  child  living,  and  the  issue  of  one  or  more 
det^eased  children,  one-third  to  the  surviving  husl^Jid  or  wife,  and  the  remainder 
ill  e<|ual  shares  to  his  children,  and  to  the  issue  of  any  deceased  child,  by  riglit 
of  representation ;  but  if  there  be  no  child  of  the  decedent  livmg  at  his  death,  the 
remainder  goes  to  all  of  his  lineal  descend^ts;  and  if  all  of  the  descendants  arc 
in  the  same  degree  of  kindred  to  the  decedent,  they  share  eciually,  otherwise  they 
take  according  to  the  right  of  representation;  provided,  that  the  share  in  the 
legal  and  equitable  estates  in  real  property  of  which  an  intestate  husband  died 
possessed,,  secured  by  this  section  to  his  widow,  shall  not  be  additional  to  the 
interest  in  such  estates  provided  for  her  in  section  twenty-eight  hundred  and 
twenty-six. 

2.  If  the  decedent  leave  no  surviving  husband  or  wife,  but  leave  issue,  the 
whole  estate  goes  to  such  issue,  and  if  such  issue  consists  of  more  than  one  child 
living,  or  one  child  living,  and  the  issue  of  one  or  more  deceased  children,  then 
the  estate  goes  in  equal  shares  to  the  children  living,  or  to  the  child  living,  and  the 
issue  of  the  deceased  child  or  children  by  right  of  rei)reKcntation. 

3.  If  the  decedoit  leave  no  issue  all  of  the  estate,  real  and  personal,  of 
which  the  decedent  died  seized  or  possessed,  if  not  over  five  thousand  dollars  in 
value,  exclusive  of  debts  and  expenses,  goestothesurvivinghusbandorwife;  and  if 
over  that  value,  five  thousand  dollars  in  value  thereof  goes  to  the  surviving  husband 
or  wife,  wid  the  excess  goes  one-half  to  the  surviving  husband  or  wife,  and  the  other 
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half  to  the  decedent's  father  and  mother,  in  equal  shares,  and  if  either  be  dead,  tiie 
whole  of  said  half  goes  to  the  other.  If  there  be  no  father  nor  mother,  then  one-half 
of  such  excess  goes  in  equal  shares  to  the  brothers  and  sistws  of  the  decedent,  and 
to  the  children  of  any  deceased  brother  or  sister,  by  right  of  representation.  If 
the  decedent  l«i>ve  no  issne,  nor  husband,  nor  wife,  the  estate  must  go  to  his 
father  and  mother  in  equal  shares,  or  if  either  be  dead,  then  to  the  otiier. 

4.  If  there  be  neither  issne,  husband,  wife,  father,  nor  mother,  tiien  in  eqnal 
shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the  children  of  any 
deceased  brother  or  sister,  by  right  of  representation. 

5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  neither  issue, 
father,  mother,  brother,  nor  sister,  the  whole  estate  goes  to  the  surviving  husband 
or  wife. 

6.  If  the  decedent  leave  neither  issue,  husbaud,  wife,  father,  mother,  brother, 
nor  sistei*,  the  estate  must  go  to  the  next  of  kin,  in  equal  degree,  excepting  that 
when  there  are  two  or  mwe  collatwal  kindred,  in  equal  d^p*ee,  but  clt^ming 
through  different  ancestors,  those  who  claim  through  t^e  nearest  ancestors  mn^ 
be  preferred  to  those  claiming  through  an  ancestor  more  remote. 

7.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue  of  one 
or  more  children,  and  any  such  surviving  child  dies  under  age,  and  not  having 
been  married,  all  the  estate  that  came  to  the  deceased  child  by  inheritamoe  from 
such  decedent  descends  in  equal  shares  to  the  other  children  of  the  same  parent, 
and  to  the  issue  of  any  such  otiier  children  who  are  dead,  by  right  of  represen- 
tation. 

8.  If,  at  the  death  of  sach  child  who  dies  under  age,  not  having  been  mar- 
ried, all  the  other  children  of  his  pftrents  are  also  dead,  and  any  of  them  have  left 

issue,  the  estate  that  came  to  such  child  by  inheritance  from  his  parent  descends 
to  the  issue  of  all  other  children  of  the  same  parent ;  and  if  all  the  issue  are  in 
the  same  degree  of  kindred  to  the  child,  they  share  the  estate  equally,  otherwise 
they  take  according  to  the  right  of  representation. 

9.  If  the  decedent  leave  no  husband,  wife,  nor  kindred,  and  there  be  no 
heirs  to  take  the  estate  or  any  portion  thereof,,  the  same  shall  escheat  to  the  state 
for  the  benefit  of  the  school  fund.    [C.  L.  §  2741*. 

CrI.  Viv.  C.  3  13S6*.  o&iuing  death  of  another  not  to  inherit  from 

Marriage  contract,  3  2754.    Penwn  feloniously     deeeaaed.  J  2823. 

2829.  Homestead  exemption.  Debts.  A  homestead  consisting  of 
lands  and  appurtenances  not  exceeding  in  value  the  sum  of  two  thousand  dollars, 
and  two  hundred  and  fifty  dollars  additional  for  each  minor  child,  together  with 
all  tlie  pei-sonal  prop^y  exempt  from  execution,  shall  be  wholly  exempt  from 
the  payment  of  the  debts  of  the  decedent,  and  shall  be  the  absolute  property  of  the 
surviving  husband  or  wife  and  minor  children,  or  of  the  minor  children  in  case 
there  be  no  surviving  husband  or  wife,  to  be  set  apart  on  petition  and  notice,  at 
any  time  after  the  return  of  the  inventory ;  provided,  that  the  homestead  selected 
shall  be  subject  to  any  incumbrances  given  for  the  purchase  price  or  by  the  con- 
sent of  both  husband  and  wife,  and  to  mechanics'  liens.  This  section  shall  not  be 
construed  to  prevent  tlie  disposition  by  will  of  the  homestead  and  exempt 
personal  property.    [C.  L.  §§  4114*,  4117*;  '96,  p.  215*. 

ftil.  C.  Civ.  P.      14((5*,  1468».  Homestead,  U  "^7,  3847. 

2830.  Id.  Ownership.  Partition.  The  homestead  and  exempt  per- 
sonal property  shall  belong  to  the  surviving  husband  or  wife  and  minor  children; 
or,  if  there  he  no  minor  children,  to  the  surviving  husband  or  wife;  or,  if  there 
l)e  no  surviving  husband  or  wife,  to  the  minor  children.  If  the  surviving  hus- 
band or  wife  again  marries,  or  when  all  of  said  minor,  children  arrive  at  the  age 
of  majority,  the  homestead  may  be  partitioned,  one-half  to  the  surviving  husband 
01-  wife  and  the  other  half  to  the  said  children.  The  interest  of  the  surviving 
husband  or  wife  or  of  any  child  in  the  homestead  may  be  disposed  of  by  will,  or 
shall  pass  by  succession  in  the  proportions  aforesaid  as  other  real  property.  Imt 
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pulition  Bhall  not  be  made  except  at  Buch  times  an  in  this  section  hereinbefore 
provided.    [C.  L.  §  4117*;  '96,  p.  215*. 
CA  C.  CiT.  P.  {  14fl8». 

2831.  Id.  Value  deducted  from  share  of  survivor.  The  value  of 
such  part  of  the  homestead  and  exempt  personal  property  as  may  be  set  aside  to 
the  snrviving  wife  or  husband  or  minor  children  shall  be  deducted  from  the  dis- 
tributive share  provided  for  such  survivors. 

2832.  Dowel^  and  CUrtasy.  There  shall  be  neither  dower  nor  curtesy  in 
this  state. 

Qd.  (Sv.  c.  1 13Sr». 

2833.  Illegitimate  children  to  inherit,  when.  Every  illegitimate 
child  is  an  heir  of  the  person  who  acknowledges  himself  to  be  the  father  of 
9ucb  child;  and  in  all  cases  is  an  heir  of  his  mother;  and  inherits  bis  or  her 
estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if  he  had 
been  born  in  lawful  wedlock.  The  issue  of  all  marriages  null  in  law,  or  dissolved 
by  divorce,  are  legitimate.    [C.  L.  §  2742. 

Legitinution  by  acknowledgment,  g  10.   Eflbct  the  legislature  of  Utah  "which  eetubluh,  support, 

offnlaTe  to  provide  for  child,  S§S7fK>-2763.    Inher-  maintain,  shield,  orcountenancopolygamy."  Cope 

itanoe  of  polygamous  children,  gg  284S-3850.  v.  Cope,  137  U.  S.  6%,  reverelng  same  case,  7  U.  63; 

Act  Utah,  1852,  S  25,  permitting  illegitimate  chiU  24  P.  677.   See  also  Ch^man  v.  Handley.  7  U. 

dim  to  inherit  from  the  father  was  valid  under  49;  84  P.  673,  and  In  re  Pratt  estate,  7  U.  2K;  26  P. 

the  organic  act,  and  was  not  abrogated  by  act  of  567. 
oongTMB,  July  1,  186S,  annulling  all  acts  pwsed  by 

2834.  Inheritance  from  illegitimate  child.  If  an  illegitimate  cliild 
dies  intestate,  without  lawful  issue,  his  estate  goes  to  his  mother,  or,  in  case  of 
her  decease,  to  her  heirs  at  law.    [C.  L.  §  2743. 

Crf.  Civ.  C.  2  1388». 

2835.  Degreed  of  kindred,  how  computed.  The  degree  of  kindred  is 
efitabUshed  by  the  number  of  generations,  and  each  generation  is  called  a  degi'ee. 
[C.  L.  §  2744. 

(Iftl.  CSV.  C.  g  138B. 

2836.  Id.  Lineal  and  cbllateral.  The  series  of  degrees  forms  the 
line;  the  series  of  d^rees  between  persons  who  descend  from  one  another  is 
called  direct  or  lineal  consanguinity,  and  the  series  of  degrees  between  persons 
who  do  not  descend  from  one  uiother,  but  ^ring  from  a  common  ancestor,  is 
called  the  collateral  line  or  collateral  consanguinity.    [C.  L.  ^  2745. 

Cal.  Civ.  C.  g  1390. 

2837.  Id.  Ascending  and  descending.  The  direct  line  is  divided 
into  a  direct  line  descending  and  a  direct  line  ascending.  The  first  is  that 
which  connects  the  ancestor  with  those  who  descend  from  him.  The  second  is 
that  which  oonnects  a  person  with  those  from  whom  he  descends.    [C.  L.  §  2740. 

CW.  Civ.  C.  i  13B1. 

2838.  Degrees  in  direct  line.  In  the  direct  line  there  are  as  many 
degrees  as  there  are  generations.  Thus  the  son  is,  with  regard  to  the  father,  in 
the  first  decree;  the  grandson,  in  the  second;  aad  vice  versa  with  regard  to  the 
fath^  and  grandfather  toward  the  sons  and  grandsons.    [C.  L.  §  2747. 

Oil.  Gy.  C.  g  1393. 

2830.  Id.  Degrees  in  collateral  line.  In  the  collateral  line  the  degrees 
are  counted  by  generations,  from  one  of  the  relations  up  to  the  common  ancestor 
and  from  the  common  ancestor  to  the  other  relations.  In  such  computation  the 
decedent  is  excluded,  and  the  relative  included,  and  the  ancestor  counted  but 
<mce.  Thna,  brothers  are  related  in  the  second  d^^ree ;  uncle  and  nephew  in  the 
third  de^;ree ;  cousins-germcw  in  the  fourth,  and  so  on.    [C.  L.  §  2748. 

Cbl.  Wv.  C.  §  1393. 

2840.  Kindred  of  the  half-blood  inherit  equally.  Kindred  of  the 
haU-blood  inhmt  equally  with  those  of  the  whole-blood  in  the  same  d^p^,  unless 


I 


630  WIL1«  AXD  SUCCESSION— SUCCESSION. 

the  inheritance  comes  to  the  intestate  by  descent,  devise,  or  gift  of  some  one  of 
his  ajicestors,  in  which  case  all  those  who  are  not  of  the  blood  of  such  anoestor 
must  be  excluded  from  such  inheritance.    [C.  L.  §  2749. 

Cal.  Civ.  C.  2  descended  to  him  flrom  hU  mother  and  a  half  idBter 

<^hildren  of  decedent* b  father  hy  another  mother     on  hia  mother's  ride.    An^  t.  Amy,  12  U. 
c-annot  inherit  from  decedent's  property  which     42  P.  1121. 

2841.  Advancements  deducted  from  share.  Any  estate,  real  or  per- 
sonal, given  by  the  decedent  in  his  lifetime  as  an  advancement  to  any  child,  or 
other  lineal  descendant,  is  a  part  of  the  estate  of  the  decedent  for  the  purposes  of 
division  and  distribntiou  thereof  among  his  issue,  and  most  be  taken  by  such 
child  or  other  lineal  descendant  toward  his  share  of  the  estate  of  the  decedent. 
[C.  L.  §  2750. 

C'al.  Civ.  C.  g  ISftj.  Advancements,  gg  2763,  2801,  3955. 

2842.  Excess  not  refunded.  If  the  amount  of  such  advancement 
exceeds  the  share  of  the  heir  receiving  the  same,  he  must  be  excluded  from  aoy 
further  portion  in  the  division  and  distribution  of  the  estate,  but  he  must  not  be 
required  to  refund  any  part  of  such  advancem^t;  and,  if  the  amount  so  reo^ved 
is  less  than  his  ^lare,  he  is  entitied  to  so  much  more  as  will  give  him  his  full 
share  of  the  estate  of  the  decedent.    [C.  L.  §  2761. 

C:al.  Civ.  C.  g  1396. 

2843.  Advancements  defined.  All  gifts  and  grants  are  made  as 
advancements,  if  expressed  in  the  gift  or  grant  to  be  so  made,  or  if  charged  in 
writing  by  the  decedent  as  an  advancranent,  or  acknowledged  in  writing  as  such 
by  the  child  or  other  successor  or  har.    [C.  L.  §  2762. 

(ill.  Civ.  C.  i  1397. 

2844.  Value  of  advancements,  how  determined.  If  the  value  of 
the  estate  so  advanced  is  expressed  in  the  conveyance,  or  in  l^e  charge  thereof 
made  by  the  decedent,  or  in  the  acknowledgment  of  the  party  receiving  it,  it 
must  be  held  as  of  that  value  in  the  division  and  distribution  of  the  estate ;  other- 
wise, it  must  be  estimated  according  to  its  value  when  given,  as  nearly  as  the 
same  can  be  ascertained.    [C.  L.  g  2763.  ' 

ral.  CSv.  C.  'i  1398. 

2846.  Advancements  charged  to  issue  of  heirs.  If  any  child,  or 
other  lineal  descendant  receiving  an  advancement,  dies  before  the  decedrat,  leav- 
ing issue,  the  advancement  must  be  taken  into  consideration  in  the  division  and 
distribution  of  the  estate,  and  the  amount  thereof  must  be  idlowed  accordingly 
by  the  representatives  of  the  heirs  reoeiTing  the  advancement,  in  like  manner  an 
if  the  advancement  had  been  made  directly  to  them.    [C.  L.  §  2764. 

Cai.  Oiv.  C.  2  1399. 

2846.  Inheritance  by  representation.  Posthumous  children. 
Inheritance  or  succession  by  right  of  representation"  takes  place  when  the 
descendants  of  any  deceased  heir  take  the  same  share  or  right  in  the  estate  of 

another  person  that  their  parents  would  have  taken  if  living.    Posthumous  chil- 
dren are  considered  as  living  at  the  death  of  their  parents.    [C.  L.  §  2757. 
(.'al.  (Hv.  C.  §  140S.  Sncceflsion  of  posthumous  child,  H  2760,  27W. 

2847.  Aliens  may  take.  Aliens  may  take  in  all  cases  by  succession  as 
well  as  citizens ;  and  no  person  capable  of  succeeding  under  the  provisions  ol  this 
titie  is  precluded  from  such,  succession  by  reason  of  the  alienage  of  any  relative. 
[C.  L.  I  2758*. 

C'al.  Ci%'.  C.  g  1404*.  Forcijin  wills,  §§  2744.  2822,  3806. 

2848.  Inheritance  by  issue  of  polygamous  marriages.  Section 
twenty-eight  hundred  and  thirty-three  included  when  first  enacted  and  effectually 
operated  at  all  times  thereafter  and  now  operates  to  include  the  issue  of  bigamons 
and  polygamous  marriages,  and  entities  all  such  issue  to  inherit,  as  in  said  section 
provided,  except  such  as  are  not  included  in  the  proviso  of  section  eleven  of  the 
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act  of  coiigi-ess  called  the  "  Edmunds-Tucker  act, "  entitled  "An  act  to  amend 
an  act  entitled,  'An  act  to  amend  section  fifty-three  hundred  and  fifty-two'  of  the 
Revised  Statutes  of  the  United  States,  in  reference  to  bigamy  lutd  for  other  pur- 
poses."   ['96,  pp.  128-9. 

2849.  Id.  Oases  heretofore  determined.  New  trial.  In  all  eaeen 
involving  the  rights  of  such  issue  to  so  inherit,  heretofore  determined  adversely 
to  such  issue  in  any  of  the  courts  of  the  territory  of  Utah,  a  motion  for  a  new 
trial  or  rehearing  shall  be  enteiiiained,  on  application  of  such  issue  who  was  or 
were  parties,  at  any  time  before  the  tenth  day  of  March,  eighteen  hundred  and 
ninety-seven ;  and  the  case  or  cases  in  which  said  motion  is  so  directed  to  be 
beard  shall  be  deemed  transferred  to  the  court  of  the  state  of  Utah  corresponding 
to  that  of  the  territory  of  Utah,  in  which  such  adverse  decision  was  made,  and 
the  courts  shall  thereupon  proceed  to  hear  and  detmnine  said  motion,  and  if 
^nted,  to  proceed  to  hear  and  deteimine  the  (>a8e  or  cases  without  prejudice 
from  the  lapse  of  time  since  the  fonner  hearing  or  any  prior  determination  of  a 
like  motion ;  provided,  that  this  section  shall  not  be  construed  to  affect  the  rights 
of  bona  fide  purchascnn  from  any  such  pajrties  before  the  approval  of  this  title. 
['%,  p.  129. 

ill  enacting  this  section  the  legislature  assumed  riKhtn  and  thv  finality  of  judicial  determination,  is 
a  control  over  the  judiciary  not  warranted  by  the  unconstitutional  and  void.  In  rc  Handley,  —  U. 
courtitDtion,  and  such  a  statute,  destroying  vested      — ;  4!)  P.  829. 

2850.  Polygamous  issue  bom  on  or  prior  to  January  4,  1896, 
legitimated.  The  issue  of  bigamous  and  polygamous  marriages,  heretofore 
contracted  between  members  of  ^e  Church  of  Jesus  Christ  of  Tjatter-day  Saints, 
bom  on  or  prior  to  the  fourth  day  of  Januu^',  A.  D. ,  dghteen  hundred  and  ninety- 
six,  are  h^l^  le^timated;  and  such  issue  are  entitled  to  inherit  from  ho&i 
parents,  and  to  have  and  enjoy  all  rights  and  privileges  to  the  same  extent  and 
in  the  same  manner  as  though  born  in  lawfnl  wedlock.     ['96,  pp.  271-2. 

Legitimatiou  by  acknowledgment,     10,  2833.   Succession  of  illegitimate  child,     10,  2333. 


Digitized  by 


Google 


0 


TTTLE  73. 
CX>DK  ()F  CIVIL  PROOEDUUK 


CHAPTSB  1. 

PRELIMINARY  PUOVISION'S. 

2851.  Name  of  title.  This  title  nhall  be  known  as  the  Code  of  Civil 
i*i-ocedure. 

2852.  But  one  form  of  civil  action.  There  in  in  thin  state  but  one 
form  <rf  civil  action  for  the  enforcement  or  protection  of  private  rights  and  the 
retlrcRS  or  prevention  of  private  wrongs.    [C.  L.  312(5. 

(Jal,  C.  ('iv,  P.  i  ;J07.  have  been  alM>lt)thv(l  by  the  code,  the  inherent  dis- 

I^ir  ftndpquity  may  W»ilmini<)tcrcl  <n  thosame  tinction  bi-twiiun  U'lcal  and  equitahli*  caunes  of 

ni-tiun.  (^n.  urt.  H.  sei-  1<J.    When  th('r(>  is  u  viiri-  action,  and  the  temedicH  upprxipriatf  to  each,  am 

iince  hi'twren  riil(^.  thf>  rules  of  equity  nhiill  pre-  not  chanKiHl.    Zeile  v.  Moritz,  1  U.  '^-13.    Kahn  v. 

vail,  i  -'A-ti.  Old  Telegraph  M.  Co.,  2  U.  174.    Hamaer  v.  lial- 

Thc  (-<ide  npplira  to  and  governs  all  pleadings,  lautyne,  18  U.  :^>;  44  P.  704.  JohUHtun  t.  Meaghr, 

nMidt.4,  and  tnrm-*  at  l«w  and  in  equity.   Uoiitz  v.  —  U.  — ;  47  P.  tiSl. 

<>ii«born,  1  U.  173.   While  all  the  furmit  of  action 

2853.  Parties,  how  designated.  Tn  sucli  action  the  party  complaining 
is  known  as  the  plaintiff,  and  tlic  adverse  party  as  the  defendant.    [C.  L.  4^  .1127. 

(  al.  C.  Civ.  P.  J  -.m. 

Title  nut  chmiKit)  in  conttequence  of  an  appi'jil,  §  3303. 

2854.  Special  issues  may  be  tried  by  jury.  In  a  ca.se  where  neither 
party  can.  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fwt  arising  upon  the 
pleadings,  or  where  a  question  of  fact,  not  in  issue  upon  the  pleadings,  is  to 
tried,  an  oi-der  for  the  trial  thei'eof  by  a  jary  may  be  made,  stating  distinctly  and 
plainly  the  question  of  fact  t-o  lie  tried.  Such  an  order  is  the  only  authority 
necessary  for  the  trial.    [C.  h,  §  3128. 

Cal.  C.  CiT.  p.  a  :jO!>*  .Smith  v.  Ki<:hardt>on.  S  U.  434.   See  (Joldthwult  T. 

Whut  htmen  to  he  tried  by  jury,  i  Sl'iS.  Lynch.  9  U.  ls<I;  ,t3  P.  tXlO. 

In  sH4'h  a  caw  the  verdrnt  is  ndviwiry  nien'ly. 


Chapter  2. 

LIMITATIONS— IN  GHNKIiAL. 

2855.  Actions  to  be  commenced  within  periods  prescribed.  Civil 
actions  can  l)e  commciK^ed  only  within  the  periods  pre9cril)od  in  the  three  auc- 
C4^ling  chapters,  after  the  cause  of  lu'tion  shall  have  act^rucd,  exo^pt  wliere  in 
.Hpe<>ial  cases  a  different  limitation  is  pivscrilxHl  by  statute.    [i\  L.  ^  3129. 

Cal.  C.  Civ.  P.  ?  :»•>.  Oxford  8.  M.  Co..  S  U.  -.V",:  1  P.  S-jf!.    The  statiibB  of 

Limitations  not  affected  by  the  Beneral  rep<-Ai.  liinitatiuuH  Hhotild  bt*  I'lifonicd  notonly  on  tlic  pre. 

i  24-<4.    Limitations,  how  plt-nded,  ^  2S)ifi.  humptton  that  tliv  deirt  Iiuh  been  paid  but  lieouuM 

The  defense  of  the  statute  of  limitattong  in  a  per-  it  i.t  ewK-ntiully  a  statute  of  n>p«Mit ;  it  shonld  be 

sonal  priTilege  which  may  be  waived  by  thedebtor.  viewed  iw  a  wine  and  beneficial  law  rather  tlun  m 

'i'he  Ktutute  does  not  operate  an  a  payment  or  ex-  adii^crfditablv  defense.  Kubn  v.  Mount,  13  U.  lOH; 

tiugiiinhnient  of  the  debt,  but  asabai.    I^vttt  v.  41  P.  WSG. 
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Chapter  3. 


LIMITATIONS— REAL  PROPERTY. 


2856.  Action  by  state.  Seven  years.  The  state  will  not  sue  asy 
person  for  or  in  respect  to  any  real  property,  or  the  issues  or  profits  thereirf,  by 
reason  of  the  riglit  or  title  of  ^e  Btate  to  the  same,  nnless: 

1.  Such  right  or  title  ehall  have  accrued  within  seven  years  before  any 
action  or  other  proceeding  for  the  aame  shall  be  commenced ;  or, 

2.  The  state  or  those  from  whom  it  claims,  shall  have  received  the  rents 
and  pro&ts  of  such  real  property,  or  some  part  thereof,  within  seven  years.  [C. 
L.  §  3130. 

Cai.  a  Civ.  p.  2  aus*. 

LimibiHoDa  apply  to  the  state  m  well  u  to  pcnMtiH,  'i 

2857.  Olaiming  under  grants  from  state.  Action  by  grantee  of 
state.  Seven  years.  No  action  can  be  brought  for  or  in  respect  to  real  prop- 
erty by  any  person  claiming  under  letters  patent  or  grants  from  this  state^  nnless 
the  same  might  have  been  commenced  by  the  state  as  herein  Bpecified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 

C»l.  C.  Civ.  P.  §  316.    Mont.  C.  Civ.  P.  §  481. 

2858.  Action  against  grantee  under  void  grant.   Seven  years. 

AVhen  lettera  patent  or  grants  of  re^l  property  issued  or  made  by  the  state,  ai-e 
decliu^  void  by  the  determination  of  a  competent  court,  an  action  for  the 
recovery  of  the  property  so  conveyed  may  be  brought  either  by  tlie  state  or  by 
any  snbseq[uent  patentee  or  grantee  of  the  property,  his  heirs  or  assigns,  within 
seven  years  after  such  determination,  but  not  after  that  petiod. 

Cal.  C.  Civ.  P.  g  311*.    Mont.  C.  Civ.  P.  g  4a2. 

2869.  Action  to  recover  real  property.  Seven  years.  Xo  action 
for  the  recovery  of  real  property,  or  for  the  possession  thei-eof,  shall  be  main- 
tained, unless  it  appear  Uiat  the  plaintiff,  his  ancestor,  grantor,  or  predecrasor 
was  seized  or  possessed  of  the  property  in  question  within  seven  years  before  the 
commencement  of  the  action.    [C.  L.  §  3131. 

Cal.  C.  Civ.  F.  i  318*.  755;  overrulinK  suae  cstie,  6  17.  306;  ^  P.  311- 

Statute  of  limitations  does  not  bfifcin  to  run  Statate  nins  Id  tkTor  of  party  claiming  a  life  oitiite. 

against  patentee  of  land  ttom  United  States  before  Wells  t.  WelU,  7  U.  68;  24  P.  7GS. 

itsuance  of  patent  Steele  v.  Boley,  7  U.  61;  24  P. 

2860.  Id.  Action  or  defense  founded  on  realty.  Seven  years.  N<> 

ca\ise  of  action,  or  defense  or  counterclaim  to  an  action,  founded  upon  the  title 
to  real  property  or  to  rents  or  profits  out  of  the  same,  shall  be  effectual  unless  it 
appear.s  that  the  person  prosecuting  the  action,  or  interposing  the  defense  or  («un- 
tcrelaim,  or  under  whose  title  the  action  is  prosecuted  or  defense  oi'  («ant«relaini 
is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was  seized  or 
possessed  of  the  property  in  question  witliin  seven  years  before  the  committing  of 
the  act  in  respect  to  wliich  such  action  is  prosecuted  or  defense  or  counterclaim 
made.    [C.  L.  §  3132*. 

Cal.  C^  Civ.  P.  2319".  X.Y.Civ.P.aSB*.  N.  Dak.  who  has  repudiated  the  trust,  and  bogtiu  to  na 

(IKV))  9_  oI89*.  from  time  of  such  repudiation  beooiniiig  known  to 

Limitation  on  action  for  mesne  profits,  §  2S7i>.  plaintifiT.    Wood  v.  Fox,  8  U  ^0;  32  P.  48.  ()ue 

ThiK  si-(;tion  applies  to  suit  for  accounting  hy  affirmed,  166  U.  S.  648. 
vvKtui  quii  trust  against  trostoe  of  real  property, 

2861.  Possession  presumed  in  legal  owner,  unless  adversely 
held.  Seven  years.  In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  the  person  establishing  a  le^al  title  to  the  property  shall  be 
presumed  to  have  been  possessed  thereof  within  the  time  required  by  law,  and 
the  occuiMttion  of  the  property  by  any  other  person  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  the  property 
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has  been  h^d  and  posseseed  adversely  to  Buch  l^^l  title  for  seven  years  before 

the  commencement  of  the  action.    [C.  L.  §  3133. 

Gal.  C.  Civ.  P.  §  321*.  ia  her  hUBband's  homestead,  the  character  of  her 

Where  a  divorced  wife  under  a  void  decree,  came  poaseasioii  may  be  changed  by  a  parol  ^rtition  so 

into  posseasion  of  real  estate,  and  remained  in  po&-  as  to  make  her  posseesion  adverse.   Whittemore  v. 

wmon  as  a  feme  anle  for  the  ftill  time  of  the  statute  Cope,  11  U.  344  ;  40  P.  256.    Adverse  powesuion 

of  limitations;  JkeM,  that  she  acquired  title  by  must  be  satisfactorily  and  definitely  establiahed. 

adverse  possession.    Warr  v.  Honeck,  8  U.  61;  29  Needhwn  v.  Salt  Lake  City,  7  tJ.  319;  ^  P.  020. 

P.  1117.    Where  the  Rurviving  wife  has  a  life  estate 

2862.  Adverse  poBsesslon  under  decree,  etc.  What  deemed  held. 
Whenever  it  shall  appear  that  the  occupant,  or  those  under  whom  he  claims, 
entered  into  possession  of  the  property  nnder  claim  of  title  exclusive  of  other 
right,  founding  such  claim  upon  a  written  instrument,  as  being  a  conveyance  of 
the  property  in  question,  or  upon  the  decree  or  judgment  of  a  competent  court, 
and  that  there  has  been  a  continued  occupation  and  possession  of  the  prop- 
erty included  in  such  inntvument,  decree,  or  judgment,  or  of  some  part  of  the 
property  under  such  claim,  for  seven  years,  the  property  so  included  shall  be 
deemed  to  have  been  held  adversely,  except  that  when  the  property  so  included 
consists  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed  a 
possession  of  any  other  lot  of  the  same  tract.    [C.  L.  §  3134. 

Cal.  C.  Civ.  P.  \  322*.  posseesion  of  the  claim  by  making  a  pretended 

Poeaession  must  ho  continuous  and  taxes  paid,  location,  and  by  the  use  of  force;  held,  that  defend- 

\  2fW6.  ants,  being  mere  trespassers  without  color  of  title. 

Where  one  of  the  defendants,  while  employed  by  could  not  allege  the  insufficiency  of  the  plaintiff's 

Iilaintiff  in  working  certain  miniDg  olaima,  sought,  title  by  way  of  defense.   Haws  v.  Victoria  Mining 

with  the  assistance  of  another  defondaiit,  to  take  Co.,  160  U.  S.,  308;  same  cam,  7  U.  616;  27  P.  696. 

2863.  What  constitutes  poBsesalon  and  occupancy.  For  the  pur- 
pose of  constituting  an  adverse  poss^ion  by  any  person  claiming  a  title  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel  or 
of  fencing  timber  for  ^e  purpcwes  of  husbandry,  or  for  pasturage,  or  for  the 
ordinary  use  of  the  occupant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  portion 
of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  inclosed  according 
to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved  and  cultivated. 
[C.  L.  §  3136. 

Cal.  C.  Civ.  P.  ?  323. 

2864.  Adverse  poesession  under  claim  of  title  only.  Land 
deemed  held.  Where  it  appears  that  there  has  been  an  actual  continued  occupa- 
tion of  land  under  claim  of  title,  exclusive  of  any  other  right,  but  not  founded 
apon  a  written  instrument,  judgment,  or  decree,  the  land  so  actually  occupied, 
and  no  other,  Khali  be  deemed  to  have  been  held  adversely.    [C.  L.  §  3136. 

Cd.  C.  CSv.  p.  §  324. 

Poaaesaory  rights,  §  1957.    Occupying  claimants,  ?^  2021-202fi. 

2865.  Id.  What  constitutes  possession  and  occupancy.  For  the 
purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title  not 
founded  upon  a  written  instrument,  judgment,  or  decree,  laud  is  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a 'substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

3.  Where  labor  or  money  has  been  expended  upon  dams,  canals,  embank- 
ments, aqueducts,  or  otherwif^e,  for  the  purpose  of  irrigating  said  lands, 
amounting  to  the  sum  of  five  dollars  per  acre.    [C.  L.  §  3137. 

Gd.  C.  Civ.  P.  \  385*.  sion  hereunder.   Harkness  v.  Woodmaoaee,  7  U. 

Uabig  land  merely  fin  nad  la  not  advene  ponea-     287;  96  P.  291. 
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2866.  Adverse  posseesion  must  be  continuous,  and  taxes  paid. 
In  no  case  shall  advei'Be  possesBion  be  conmdered  established  under  the  proviHicms 
of  any  section  of  this  code,  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  seven  years  continuously,  and  that  the 
party  or  persons,  their  predecesBors,  and  grantors,  have  paid  all  taxes,  which  have 
been  levied  and  assessed  upon  such  land  according  to  law.    [C.  L.  §  3137. 

cai.  c.  dv.  P.  S  323*. 

2867.  Possession  of  tenant,  possession  of  landlord  for  seven 
years.  When  the  relation  of  landloinl  and  tenant  has  existed  between  any 
persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  laiidlonl 
until  the  expiration  of  seven  years  from  the  termination  of  the  tenancy,  or  where 
there  has  been  no  wiitten  lease,  until  the  expiration  of  seven  years  from  the  tame 
of  the  last  paj'ment  of  i*ent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord;  but  meh 
presumption  cannot  be  made  after  the  periods  herein  limited.    [C.  L.  §  3138. 

vai.  c.  Civ.  r.  g  aaff*. 

2868.  Ri^ht  of  possession  not  affected  by  descent  cast.  The  right 
of  a  person  to  the  possession  of  real  propei-ty  is  not  impaired  or  affected  by  a 
descent  cast  iu  oonserxuence  of  the  death  of  a  person  in  possession  of  such  propertr. 
[C.  L.  ^  3139. 

Cftl.  C.  Civ.  P.  §  397. 

2869.  Action  to  recover  estate  sold  by  guardian.   Three  years. 

No  action  for  the  recoverj'  of  any  estate  sold  by  a  guardian  can  be  maintained  by 
the  ward,  or  by  any  i)erHon  claiming  under  liim,  unless  it  is  commenced  within 
three  yeai's  next  aft«r  the  termination  of  the  guardianship.    [C.  L.  ^  434iO^. 

Cal.  C.  Civ.  p.  i  1806*.  Hale  of  land  by  guardian,  i  4015. 

2870.  Action  to  recover  estate  sold  by  executor,  etc.  Three  years. 

Xo  action  for  the  recovery  of  ^any  estate  sold  by  an  executor  or  administrator  in 
the  course  of  any  probate  proceeding,  can  be  maintained  by  any  heir  or  other 
person  claiming  under  the  decedent,  unless  it  be  commenced  within  thi*e€  years 
next  after  such  sale.  An  action  to  set  aside  the  sale  may  be  instituto<l  and 
maintained  at  any  time  within  three  years  from  tlie  discovery  of  the  fraud  or 
oth^  lawful  gi-ounds  upon  which  the  a<^on  is  based.    [C.  L.  ^  4193. 

Cftl.  C.  Civ.  P.  'i  1.^73*.  Sale  of  land  by  cxfciitor  or  administrator,  i,  StfTi. 

2871.  Legal  disability  prevents  running  of  statute.  Removal. 

The  two  preceding  sections  shall  not  apply  to  minors  or  others  under  any  legal 
disability  to  sue  at  the  time  when  the  right  of  action  first'  accrues,  but  all  such 
persons  may  (■x>mmence  an  action  at  any  time  w^ithin  one  year  after  the  removAl 
of  the  disability.    [C.  Ij.  g§  4394*,  4360*. 

Cti.  C.  Civ.  p.      1574*  IHOe*. 

2872.  Id.  If  a  person  entitled  to  commence  an  action  for  the  recoveiy  of 
real  property,  oi-  for  the  recover}'  of  the  possession  thereof,  or  to  make  any  entry 
or  defense  foimded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the 
same,  be  at  the  time  such  title  shall  first  descend  or  accrue,  either: 

1.  "Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  cnniinal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  tei-m  less  than  for  life — the  time  during  which  such  disa- 
bility continues  is  not  deemed  any  iX>rt^on  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  actions,  or  the  making  of  such  entry  or  defense,  but 
such  action  may  ite  commenced,  or  entry  or  defense  made  within  the  period  (rf 
two  yeai-s  after  such  disability  shall  cease,  or  after  the  death  of  the  person 
entitled,  who  shall  die  under  such  disability,  but  such  action  shall  not  be  com- 
menced, or  entry  or  defense  made  after  that  period.    [C  L.  g  3140*. 

iM.  C.  Civ.  P.  8  328*.  MnutI,  {  2SS6.   DlBRffinoance  of  Mtntmrt  Iqr  miMr* 

One  year  after  diHtUlitr  removed,  in  acUoDs  per^     1 15^ 
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CHAPTBB  4. 

LIMITATIONS— OTHER  THAN  REAL  PROPERTY. 

2873.  PeriodB  preB<^bed.  The  periods  prescribed  for  the  commence- 
ment of  actions  other  man  for  the  recovery  of  real  property,  are  as  hereinafter 
prt)Tid6d.    [G.  L.  §  3141. 

■  CW.  C.  civ.  p.  8  335. 

2874.  Action  on  judgment.   Eight  years.   Within  eight  yeai-s: 

An  action  upon  a  Jndginent  or  decree  of  any  court  of  the  I'nited  States,  or  of 
any  state  or  territoiy  within  the  United  States.    [C.  L.  §  3142*;  '97.  p.  2fU. 

Cal.  C.  Civ.  P.  8  331» 

Jadsmeiit  a  lien  for  five  7«atb,  |  3196.   £zecutioD  mast  uauc  within  five  years,  §  3232. 

2875.  Action  on  written  instrument.  Mesne  profits.  Six  years. 

Within  mx  years : 

1.  An  action  for  the  mesne  profits  of  real  property. 

2.  An  action  upon  any  contract,  obligation,  or  liability  founded  upon  an 

instrument  of  writing,  except  those  mentioned  ii^  the  preceding  section.    [C.  L. 

§§  3142^*;  '97,  p.  264. 

Cal.  C.  Civ:  P.     338»,  337».  of  real  property,  §  antW.   Payment  or  iit-w  promiw 

limitation  on  action  to  recover  rents  or  piofitH     extends  time,  2  2tilM. 

2876.  Action  on  contract  not  in  writing.  Four  years.  AVithin 
four  years: 

An  action  upon  a  contract,  obligation,  or  liability  not  founded  upon  an  imstini- 
ment  of  writing ;  also  on  an  open  account  for  goods,  wares,  and  merchandise,  and 
for  any  article  charged  in  a  stoi-e  account;  provided,  that  actiou  in  said  ("ases 
may  be  commenced  at  any  time  within  four  years  after  the  last  charge  is  made, 
or  the  last  payment  is  received.    [C.  L.  *^  3145*;  '97,  p.  2H4. 

Cal.  C.  (Sv.  P.  2  339*.  payment  of  tlie  moiu'y  advanccil  out  of  tlic  reiittt. 

Action  npon  mutual,  open,  and  cnrrent  at-oount,      iHSues,  and  pmHts  of  h  mint-,  and  further  provided 


for  the  obtaining  of  tlit;  rentx,  iiwuev,  and  profitn 

When  a  person  is  entitled  to  indemnity  on  a  primarily  by  workiuR  the  mine,  the  indebtinlness 

JadgmcDt  paid  by  him,  the  atatnte  commencrK  to  was  not  due  immciliHtt-ly,  and  the  tttatuto  did  not 

ron  from  tne  time  of  fiuch  payment.    Calmer  v.  )>egintu  run  until  the  trust  wbh  closed,  (.'hurter 

Wilson.  13  U.  129;  44  P.  833.  Oak  Ins.  Co.  v.  (JiHboni,  "»  U.  319;  afflnuod,  li2  U. 

Word  "  liability  "  herein  does  not  embrace  tortH.  S.,  328. 

Tbomaa  v.  U.  P.  Ry.  Co.,  1  IT.  SS6.  The  statute  of  limitBtionn  in  n>KBrd  to  written 

This  section  applies  to  a  new  promise  in  writing  instruments  xovemH  a  case  where  the  eonKifcnee 

to  pay  an  old  socoant  not  founded  on  instrnment  and  another  pe  rson  nuited  in  a  bond  to  the  con- 

of  writinK.     Bonkofeky  v.  Powers,  1  I*.  333.  idgnor  conditioned  that  the  former  nhould  pay  to 

<}ruenberg  v.  Buhring,  ."i  U.  414;  16  P.  48ti.    See  the  latter  all  monej's  which  should  Itecome  due 

Anthony  v.  Savage,  2  C.  466.  t«  the  consignor  under  a-iHTtaiu  written  agn-ement. 

WhenthebreaehofBTOntnctconsi^inafailunt  Streeper  v.  Sewing  Machine  (^o.,  112  L'.  S,  ttTK; 

t<»  pay  over  money  balanoea  due  thereander.  the  afflnuing  Victor  S.  M.  Co.  v.  Crockwell  et  al..  :i  1'. 

liaMlity  falls  upon  the  defaulting  party,  when  such  i5&;  1  P.  470.    See  also  Murphy  v.  Victor  .S.  K. 

failure  occurB,  and  the  otatnte  ot  llmitatiouB  heginH  Co.,  112  V.  S.  68M. 

to  run  from  that  time.   Victor  Sewing  Machine  Co.  Where  an  insurance  policy  provided  that  no  suit 

V.  Crockwell,  2  V.  557.    See  112  U.  S.  676;  Id.  (iHS.  should  he  sustainable  until  after  an  award  should 

An  action  npon  a  bond  for  the  payment  of  indebt-  have  been  tn&de.  nor  unless  sucli  action  was  com- 

edneosarisingi^salesofmerchandiflenponaccount,  men(%d  witbtn  twelve  uiontlis  from  the  date  of 

in  an  action  founded  upon  an  instmrnent  of  writ-  the  fire,  and  no  time  was  limited  within  which  the 

ing,    Victor  8.  M.  Co.  v.  Crockwell,  3  U.  152;  1  P.  nwnrd  should  t)e  made,  and  suit  wsh  begun  more 

470.    SeeHtreeperv.  Victors.  M.  Co.,  112  U.S.  676.  than  a  year  after  the  fire;  AWrf,  that  it  was  not 

and  Hurplv  v.  Vietor  8.  M.  Co.,  112  U.  S.  6t».  bamMl  by  the  statute-  of  limitatioiu.   Hong  Sling 

Where  a  dedtuation  of  trust  provided  for  the  v.  Royal  iBBnimnoe  (!o.,  ti  U.  ISTi;  30  P.  :tnT. 

2877.  Action  for  trespass,  waste,  fraud,  etc.  Three  years.  AVithin 
three  years: 

1.  An  action  for  a  liability  (Toate<l  by  statute,  other  than  a  |)enatt}'  or  for- 
feiture. 

2.  An  action  for  waste  or  trespass  of  real  property ;  prodded^  that  when  the 
waste  or  trespaas  is  committed  by  means  of  undei^^und  works  uptm  any  mining 
claim,  the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  discovcri' 
by  the  aggrieved  party  of  the  facts  constituting  snch  waste  or  trespass. 
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3.  An  action  for  taking,  detaining,  or  injuring  personal  properly,  including 

actions  for  the  specific  recovery  thereof. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake ;  the  cause  of  action 
in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  a^^ieved 
party  of  the  facts  constituting  the  fraud  or  mistake.    [0.  L.  §  3144*. 

Cal.  C.  Civ.  P.  g  338».    Mont.  Civ.  P.  g  524.  Where  the  proceeding*  to  enforce  a  lessor'a  lien 

Statute  begins  to  run  from   time  owner  was  are  not  instituted  Qntil  after  the  time  limited  ^ 

deprived  of  his  property,  notwithstanding  his  statute,  the  lien  is  gone,  and  thencofortli  the  ke- 

iguorance  of  defendant's  wrongful  act,  defendant  sor's  claim  poBsesses  no  snperiority  over  that  of 

toving  practiced  no  deceit  or  concealment.    Dee  any  other  person.    In  re  Stono  estate,  -  -  U.  ~; 

V.  Hylftud.  3  U.  308;  a  P.  388.  P.  1101. 

2878.  Action  against  officer  or  for  death  by  negligence.  Two 
years.    Within  two  years : 

1.  An  action  against  a  marshal,  sheriff,  constable,  or  other  officer  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  offical  capacity,  and  in  virtue  of  hifi 
office,  or  by  the  omission  of  an  officii^  duty,  including  the  non-payment  of  money 
collected  upon  an  ezecntion.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  to  recover  diunagee  for  the  death  of  one  caused  by  the  wrongful 

act  or  neglect  of  another.    [C.  L.  §  3145*;  '97,  p.  264. 
CaA.  C.  Civ.  P.  i  339*.  Limitation  of  action  for  death  of  coal  miner,  i  153ii. 

2879.  Action  tbr  fbrfeiture,  libel,  assault,  etc.  One  year.  AVitiiin 
one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture  where  the  action  h 
given  to  an  indiAddu^,  or  to  an  individual  and  the  state,  except  when  the  statute 
imposing  it  prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a  criminal  action, 
for  a  forfeiture  or  penalty  to  the  state. 

3.  An  action  for  Ubel,  slander,  assault,  battery,  false  imprisonment,  or 
seduction.* 

4.  An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prietBier 
aiTCsted  or  imprisoned  upon  either  civil  or  criminal  process. 

5.  An  action  against  a  municipal  corporation  for  damages  or  injuries  to 

pi-operty  caused  by  a  mob  or  riot.    [C,  L.  §  3146. 

(ill.  f.  Civ.  P.  i  340».  Limitation  on  notary's  bond,  g  1868. 

2880.  Action  against  officer  for  seizure  or  for  taxes.  Six  months. 

Within  six  months,  an  action  against  an  officer,  or  officera  de  facto : 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized  by 
any  such  officer  in  his  official  capacity,  ae  tax  collector,  or  to  recover  the  price  or 
value  of  any  goods,  wares,  merchandise,  or  other  personal  property  so  seized, 
or  for  damages  for  the  seizure,  detention,  sale  of,  or  injury  to  any  goods,  wares, 
merchandise,  or  other  personal  property  seized,  or  for  damages  done  to  any  peraon 
or  property  in  making  any  such  seizure. 

2.  For  money  paid  to  any  such  officer  under  protest,  or  seized  by  sudi 
officer  in  his  official  capacity,  ae  a  collector  of  taxes,  and  which,  it  is  claimed, 
ought  to  be  refunded.    [C.  L.  §  3147. 

tW.  C.  av.  P.  i  341» 

2881.  Action  against  county  on  rejected  claim.  One  year.  Aetions 
on  claims  against  a  county,  which  have  been  rejected  by  the  board  of  coun^ 
commissioners,  must  be  commenced  within  one  year  alter  the  first  rejeotion 
thereof  by  such  board.    [C.  I*  §  8148. 

Cal.  C.  Civ.  P.  §  342». 

Action  to  be  brought  within  one  year  after  rejection,  §  .^T3. 

2882.  Action  accrues  from  last  item  of  mutual  account.  Id  an 
at^tion  brought  to  recover  a  bailee  due  upon  a  mutual,  open,  and  current  account, 
where  there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  action 
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shall  be  deemed  to  have  accrued  from  the  time  of  the  laat  item  proved  in  the 
account  oil  either  ^de.    [C.  L.  §  3149. 

CU.C.  Civ.  p.  i  344.  aocoanto,  the  striate  Tunfl  from  the  date  of  the  last 

Action  upon  open  sccount,  §  S876.  entry.   Anthony  t.  Savage,  2  IT.  466.   When  snch 

A  BtatDte  of  limitations  commences  to  ran  from  account  ezieted  to  commencemont  of  action,  no 

thedateofeach  transaction  in  an  open  account,  and  mrt  of  it  ia  barred,    Toponce  T.  Coiinne  H.  «  8. 

not  from  the  date  of  the  last  on^.     In  mutual  Co.,  6  JJ.  439;  24  P.  634 ;  1^  U.  S.  405. 

2883.  Actions  for  relief  not  provided  for.  Four  years.  An 
action  for  relief  not  hereinbefore  provided  for  must  be  commenced  within  four 
years  after  the  cause  M  action  shall  have  accrued.    [C.  L.  §  3160. 

CU.  C  dv.  P.  2  343.  time  each  repudiation  becctmos  known  to  plaintiff. 

This  section  embraceH  actions  for  negligence  Wood  t.  Fox,  8  U.  380;  32  P.  48;  166  I'.  8.646. 

against  common  carrier.  Thomas  t.  U.  P.  Ky.  Co. ;  Thomas  t.  Olendinning,  13  U.  47;  44  P.  65*2.  The 

1  r.  335.    Also  tiuita  for  accounting  by  cestui  qne  general   statute  of   limitations,  which  nowhere 

trust  againgt  trustee  of  personalty,  who  has  repu-  refers  to  actions  for  divorvu,  does  not  apply  to  such 

diated  the  trust,  and  statute  begins  to  ran  from  actions.    Tufts  v.  Tufts,  6  U.  142;  30  P.  300. 

2884.  Limitations  herein  apply  to  state.  The  limitations  prescribed 
in  this  chapter  shall  apply  to  actions  brought  in  the  name  of  or  for  the  benefit  of 
the  state  in  the  same  manner  as  to  actions  by  private  partiee.    [G.  L.  §  3161. 

Oil.  V.  Civ.  P.  'i  345. 

Limitation,  recovery  of  real  property  by  the  state,  g  2856. 

2885.  Action  against  mortgagee  in  possession.  Seven  years.  An 
action  to  redeem  a  mortga^  of  real  property  with  or  without  an  account  oi  rents 
and  profits,  may  be  brought  by  the  mortgagor,  or  those  claiming  tinder  him, 
a^iuFt  the  mortgagee  in  posae^on,  or  those  daiming  under  him,  unless  he  or 
they  have  continuously  nuuntained  an  adverse  possession  of  the  mortgaged  prem- 
ises for  seven  years  after  breach  of  some  condition  of  the  mortgage.    [G.  L. 

CuLCCHv.  P.§346*.  Bedemption  of  hind  sold  under  forecloenie,  ^  3603. 

2886.  Id.  When  more  than  one  mortgagor.  If  there  is  more  than 
one  such  mortgagor,  or  more  than  one  pOTSon  claiming  under  a  mortgagor,  some  of 
whom  are  not  entitled  to  maintain  such  an  action  under  the  proviBions  of  this 
ehiqvter,  any  one  of  them  who  is  entitled  to  maintain  such  an  action,  may  redeem 
therein  a  divided  or  undivided  part  of  the  mortgage  premises,  according  as  his 
interest  may  appear,  and  have  an  accounting  for  a  part  of  the  rents  and  profits, 
proportionate  to  his  interest  in  the  mortgaged  premises,  on  pajTnent  of  a  part  of 
the  mortgage  money,  bearing  the  same  proportion  to  the  whole  of  such  money 
as  the  value  of  his  divided  or  undivided  interest  in  the  premises  bears  to  the  whole 
of  Buch  premises.    [C.  L.  §  3163. 

Ori.  C  CiT.  P.  i  347- 

2887.  No  limitation  against  recovery  of  deposits.  To  actions 
brought  to  recover  money  or  other  property  deposited  wim  any  bank,  banker. 
ti-uRt  company,  or  savings  or  loan  corporation^  assodataon,  or  societiy,  t^ere  is  no 
limitation.    [C.  L.  §  3154*. 

Cat.  C.  CSV.  F.  231B*. 


CHAPTER  5. 

LUHXATIONS— MISCELLANEOUS. 

2888.  Absence  suspends  running  of  statute.  If  when  the  cause  of 
action  accrues  against  a  person,  he  is  out  of  the  state,  the  action  may  be  oom- 
menced  within  the  term  herein  limited  after  his  return  to  the  state;  and  if  after 
the  cause  of  the  action  accrues  he  depart  from  the  state,  the  tame  of  his  absence 
is  not  part  of  the  time  limited  for  the  commencement  of  t^e  action.    [G.  L.  §  316(i. 

Od.  0.  Civ.  P.  ?  351.  Words  "depart"  and  "return"  herein  apply  as 

Where  contracts  made  between  non-reddenta,  well  to  non-residents  coming  into  Utah  as  to  resi- 

■  riitute  does  not  beipn  to  mn  nntil  defi>ndant  conies  denle  going  abroad  and  returning.  Id. 
into  the  territory.   Bumcs  T.  Crane,  1  U.  179. 
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2889.  Legal  disability  prevents  running  of  statute.  Removal. 
If  a  person  entitled  to  bring  an  action  other  than  for  Uie  recovery  of  real  property, 
be  at  the  time  the  cause  of  action  accrued,  either: 

1 .  Within  the  age  of  majority ;  or, 

2.  Insane;  or, 

ti.  Imprisoned  on  a  criminal  chai^,  or  in  execution  under  the  seuteuce  of 
a  criminal  court,  for  a  term  leas  thiui  for  life — ^the  time  of  such  disability  is  not  a 
part  of  the  time  limited  for  the  commencement  of  the  action,  but  anch  action  may 
be  commenced  within  one  year  after  such  diHability  nhall  cease.  [C.  L.  3157*, 
4194*.  4359*-60*. 

C.  Civ.  P.  12  352*.  ir.74*  180r.".  180«».  i  iMsi.    DiRabilitf  miwt  exist  whi-n  rigbt  »eenti. 

Two  yean  ftfter  disability  removed,  in  a^itHis  K 
real,  3  •■SSTi.   IMmfflrmance  of  contract  by  miaoi, 

2800.  Death  before  expiration  of  limitation.  Effect.  If  a  persoD 
entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for  the 
commencement  thei-eof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced by  his  representatives  after  the  expiration  of  that  time,  and  within  one 
year  from  his  death.  If  a  pei-son  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cauae  of  action  survive,  an  action  may  be  commenced  against  his  representativw 
aftei'  the  expiration  of  that  time,  and  within  one  year  after  issning  of  letters 
testamentaiy  or  of  admiiiistiation.  [C.  L.  §  3168*. 
(•al-CHv.  P.  ass^. 

Ppcttentment  of  claim  agaltut  estate,  rejection,  limitation  of  action,  3856-3SiO. 

289 1 .  Death  of  debtor  out  of  state,  statute  suspended.  If  a  person 
against  whom  a  cause  of  action  exists  dies  without  the  state,  the  time  which 
eUpses  between  his  death  and  the  expiration  of  one  year  after  the  issuing,  within 
this  state,  of  letters  testamentary  or  letters  of  administration,  is  not  a  part  of  tiie 
time  limited  for  the  commencement  of  an  action  therefor,  againttt  his  executor  or 
administratoi*. 

Mont.  Civ.  p.  g  514. 

2892.  War  suspends  statute  as  to  aliens.  When  a  person  is  an  alien 
subject,  or  citizen  of  a  (nuntry  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  Ih  not  pait  of  tlie  period  limited  for  ^e  commencement 
of  tlie  action.    [C.  L.  §  3159. 

Ual.  C.  Civ.  P.  S  3.»4. 

2893.  New  action  after  reversal  or  foilure  not  upon  the  merits. 

If  any  action  be  commenced  within  due  time,  and  a  judgment  thei-eon  for  the 
plaintiff  he  reversed,  or  if  the  plaintiff  fail  in  audi  atitiou  or  upcm  a  c&nm  of 
action  otherwise  than  upon  the  merits,  and  the  time  limited  for  the  same  Hhalt 
have  expired,  the  plaintiff,  or,  if  he  die,  and  the  cautte  of  action  survive,  his  rep- 
resentatives, may  (commence  a  new  action  within  one  year  after  the  reversal  or 
failure.  [C.  L.  i%  ;U<iO*. 
Ksnna(ItM>}3  41<». 

2894.  Where  action  stayed  by  injunction,  etc.,  statute  suspended. 

',71ien  the  eonimenccnient  of  an  action  is  staye<l  by  injunction,  oi*  a  statutorj' 
i  rohibition,  the  time  of  the  continuance  of  the  injunction  or  prohibition  is  not 
I'-M't  of  the  time  limited  for  the  commencement  of  the  action.    [C.  L.  §  31til. 
(jii. r. riv.  P.?.™. 

2895.  Disability  must  exist  when  right  of  action  accrues.  >'o 
^>erson  c^ui  avail  himHclf  of  a  di.Mability,  unlcfW  it  existed  when  his  right  of  action 
a  -crued.    [C.  h.  H  3102. 

Vi\i.  c.  Civ.  r.  ?  :i">7. 

2896.  Co-existing  disability  must  be  removed.   When  two  or  mun" 
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disabilities  co-exist  at  the  time  the  right  of  action  accrues,  the  limitation  doee  not 
attach  until  all  are  rranoved.    [C.  L.  §  3163. 
cu.  c.  (Sv.  P.  3  36B. 

2897.  Action  against  directors  or  stockholders.  Three  years 
after  discovery.  This  chapter  does  not  affect  actions  against  directors  or 
stockholders  of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to 
enforce  a  liability  created  by  law ;  bat  such  actions  must  be  brought  within  three 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts  upon  which  the 
paialty  or  forfeiture  attached,  or  the  liability  was  created.    [G.  L.  §  3164. 

cu.  c.  ar.  p.  { ase. 

2898.  Payment,  acknowledgment,  or  promise  extends  time.  In 

any  case  founded  on  contract,  when  any  part  of  the  principal  or  interest  shall  have 
been  paid,  or  an  acknowledgment  of  an  existing  liability,  debt,  or  claim,  or  any 
promise  to  pay  the  same,  shall  have  been  made,  an  action  may  be  brought  in  such 
case  within  l£e  period  prescribed  for  the  same,  after  such  payment,  acknowledg- 
ment, or  promise ;  but  such  acknowledgment  or  promise  most  be  in  writing,  sign^ 
by  the  party  to  be  chaxg&A  thereby.  When  a  right  of  action  is  barred  by  the  pro- 
visionB  of  any  statute,  it  shall  be  unavailable  either  as  a  cause  of  action  or  ground 
of  defense.  [C.  L.  §  3166*;  '97,  p.  266*. 

Khuu  (18H9)  »  4101,  4102. 

The  seknowledgmflnt  ud  new  promiw  is  a  new 
contntct,  notwithstanding  it  wm  made  before  the 
statute  had  ran  against  the  original  aeconnt  Bou- 
kobkr  V.  Powers,  1  U.  333. 

The  mere  stating  of  an  account  between  the  par- 
ties does  not  take  the  caee  oat  of  the  statute  of 
limitations,  unless  snch  stated  accoont  be  in  writing 
■nd  signed  hj  the  party  sought  to  be  charged. 
.Vathony  v.  Savage,  2  V.  466. 

Where  an  account  is  barred  by  the  statute  of 
limitations,  it  is  still  a  sui&cient  consideration  for 
s  new  promise,  and  if  such  new  promise  l>e  made, 
the  action  most  be  apon  such  promise,  and  not 
apon  the  original  cause  of  action.  Id.  Acknowl- 
edgment in  writing  of  an  account  already  barred, 

2899.  Action  barred  in  another  state,  barred  here.  Exception. 
When  a  cause  of  action  has  arisen  in  an  another  state  or  territory',  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  thereon  cannot  there  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
muntaineil  against  him  in  this  state,  except  in  favor  of  one  who  has  been  a  citizen 
of  this  state  and  who  has  held  the  cause  of  action  from  the  time  it  accrued.  [C. 
L.  §  3166. 

Cti.  G.  dv.  P.  3  361.  scribed  by  the  local  lawn  of  the  country  where  the 

AcUon  must  he  brought  within  the  period  prv-     suit  is  brought.    Bumee  v.  Crane,  1  U.  173. 

2900.  Existing  right  not  affected  hereby.  This  chapter  does  not 
extend  to  actions  already  commenced,  nor  to  cases  where  the  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a  remedy  has  fully  run.  [C. 
L.  §  3167*. 

Cal.  C.  Civ.  P.  ^  3®». 

(ieneral  repeat  not  to  aifect  limitations,  ^  2484. 

2901.  "  Action,"  how  construed.  The  word  "action,"  as  used  in  this 
chapter,  is  to  be  construed,  whoever  it  is  necessary  to  do  so,  as  including  a  special 
proceeding  of  a  civil  nature.    [C.  L.  §  3168. 

UL  C.  Civ.  p.  g  383. 

i^ndal  prooeedlnga  in  general,  H  3827,  362^ 


and  promise  in  writing  to  pay  the  same,  becomes  a 
new  promise  in  writing.  (Iruenberg  v.  S^hring,  5 
U.  414;  16  p.  486. 

A  verbal  agreement  nr  new  promise  Iwsed  on 
a  prior  agreement,  barred  by  the  statute  of  limi- 
tations, is  within  the  provisions  of  section  3165, 
C.  L.  18H8.   Whitehill  v.  Lowe.  10  U.  419;  37  P.  589. 

For  example  of  sufficient  acknowledgment  here- 
under, see  ThiKnaH  v.  (llondinning,  13  IT.  47;  44 
P.  652. 

Acknowledgment  coupled  with  promise  to  pay 
upon  contiiigcney  is  aumdent.  Kuhn  v.  Mount, 
13  U.  106;  44  P.  1096.  But  in  action  thereon 
plaintiff  must  show  that  eontingeney  has  hap- 
pened. Id. 
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Chapter  6. 

PARTIES. 

2902.  Action  to  be  in  name  of  real  party  in  interest.  Bzoep- 
tions.  Every  action  muBt  be  prosecuted  in  the  iiame  of  the  real  party  in  interest', 
except  that  an  executor  or  administrator,  a  Iriistee  of  an  expreHS  trust,  oi-  a  person 
expressly  authorized  by  statute,  may  Hue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  A  person  with  whom  or  in  .whose  name, 
a  contract  is  made  for  the  l)enefit  of  another,  is  a  trustee  of  an  express  ^lat, 
within  the  meaning  of  this  section.     [C.  L.  J^g  31(>9.  3171*. 

Mont.  C.  Civ.  P.  §  RTO.  tUe  nction  in  tlu>  nauii-  of  tiurli  n-al  party  in 

Corporate  aud  reprueeiitatiTc  capacity  may  bi'  iittemtt.   Skewn  v.  Duiiii,  .1  U.  ItHi:  i  P.  64. 

! (leaded  gonerally,  g  30UO.    Parties  having  an  8ait  may  bp  linraght  in  tbe  name  of  tlir  Imer 

atereet,  eh.-.,  may  he  joined  aa  plsintifb,  j|  iSVi.  nnder  a  deed  givinit  right  t<>  poHnwiou.  since  Ik 

Actions  by  executors,  cto.,  §S:»12-a914.    Executor  in  the  real  party  in  interest.    Tarpey  v.  Descrrt 

who  baa  not  qualified  not  made  a  party,  §  3920.  Salt  Co..  5  V.  3or»:  14  P.  :Cin. 

An  executor  han  no  authority  to  maintain  an  TniBtcea  of  nchool  district  are  pr<>|tcr  plainiiAi 

action  in  iiia  own  name  to  luive  a  trust  declared  in  in  action  on  bond  of  county  collector  runuioiC  to 

fiavorof  adevuee to  realeHtatc.claimedasbelonfiinK  "  whomisoever  it  may  conct^'ni,"  to  reco%'cr  l^iid« 

to  such  devisee.    Raleigh  v.  Hulett,  2  U,  of  district  in  «)llector's  handx.    Wattvn  v.  Jonc*. 

A  sherilTand  his  deputy  arejoiutly  and  severally  7  U.  462;  27  P.  ."iSO. 

liable  for  the  acta  of  the  deputy,  and  may  jointly  Arisigiiee  of  cliuwr  in  action  haviUK  full  appan-ul 

mainttdn  an  action  for  the  value  of  the  property  le^al   title,  is  re^l  party  in  interest  hereunder 

levied  upon  by  the  deputy  and  taken  from  his  piiii-  without  rcsiiect    to  equities  between  him  and 

semion.    Burton  v.  Winsor  Mining  Co.,  2  U.  24t>.  amignor.    Wines  v.  Kio  (Irande  W.  Uy.  Co..  »V. 

In  an  action  on  a  tax  collector's  bond,  for  hitf  "228: 33  P.  1042. 

neglect  or  refusal  to  pay  over  to  the  treasurer  taxi-s  Where  the  owner  of  a  noU:  awigns  it  authnrizinjc 

eotlected,  the  oonnty  court,  and  not  the  county,  is  the  asHiRueetosne  thereon  and  colle<;t  it.  though  thi- 

the  proper  party  plaintiff.    K,  L.  Co.  v,  (lolding,  owner  n-tained  U  in  hia  poKwwion.  lie  cnunot  maiii- 

2  U.  319.  tain  an  action  tlu'reon  without  a  rcaiMignnient  i<> 

Where  an  action  la  begun  by  a  plaintiff  who  is  him.  Anderaou  v.  VuHemito  Mining  Company.  91'. 

not  the  person  benefldatly  interested  therein,  the  4S0;  3fi  P.  SOS. 
eonrt  cannot  by  an  order  of  substitution  continue 

2903.  Assignment  of  thing  in  action.  Effect.  In  the  cast^  of  m 
assignment  of  a  thing  in  action,  the  action  by  the  assignee  is  without  prejudice  tu 
any  set-off  or  other  defense  existing  at  the  time  of  or  before  notice  of  the  asttij;!)- 
ment;  but  this  section  does  not  apply  to  a  negotiable  insti'ument  transferred  in 
good  faith  and  upon  good  consideration,  before  maturity.    [C.  Ij.  :1170. 

Cal.  C.  ('iv.  P.  g  368.  by  death  or  assignment,  g  2971.    Title  of  indow* 

Action  not  to  abate  by  death  or  transfer,  §  2930.  of  negotiable  instninieut  traiMfem-d  befon-  nmtu- 
Par^  not  to  be  deprived  of  benefit  of  cross-demand      rity,  gi}  l.THO-l.Wa. 

2904.  Married  wonmn  as  a  party.  A  manned  woman  may  sue  and  lie 
sued  in  the  same  manner  as  if  she  were  unmarried. 

Hont.  Civ.  P.  9.  572.    Ohio  i  4996.  rights,  etc.,  of  inarriMi  woman.  Con.  art.  22.  ser.  i. 

Married  woman  as  a  party,  U  1199,  1201.    Judg-      H  119H-1^. 
ment  against  married  woman,  i  31K8.  Property 

2005.  Husband  and  wife  sued  together.  Either  may  defend. 
If  husband  and  wife  are  sued  together,  the  wife  may  defend  for  her  own  r^t 
and  if  either  n^lect  to  defend,  the  other  may  defend  for  both.    [0.  L.  :U73*. 

Iowa,  McClain's  An.  C.  (1888)  i  3768*. 

2906.  Deserted  husband  or  wife  as  a  party.  When  a  husband  lias 
deserted  his  family,  the  wife  may  prosecute  or  defen<f  in  his  name  any  action 
whidi  he  might  ha\'ie  prosecuted  or  d^ended,  and  ^all  have  the  same  powers 
and  rights  therein  as  he  mq^ht  have,  luid  under  like  cii'cumstAnces.  the  hnsband 
shall  have  the  same  right. 

Iowa,  McClain's  An.  C.  (1888)  §  37«B». 

2907.  Infant  or  incompetent  must  appear  by  guardian.  W  hen  m\ 
infimt,  or  an  insane  or  incompetent  person  is  a  party,  he  must  appear  either  by 
his  general  guardian,  or  by  a  guardian  ad  litem  appointed  by  the  court,  or  judge 
thereof,  in  which  the  action  is  pending  in  each  case.  A  guardian  ad  litem  uiay 
be  appointed  in  any  case,  when  it  is  deemed  the  court  in  which  the  action  or 
proceeding  is  prosecuted,  or  by  the  judge  thereof,  expedient  to  represent  the 
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infant,  insane,  or  incompetent  person  in  the  action  or  proceeding,  notwithstanding 
he  may  have  a  general  guiu^ian  and  m&y  have  appeai^ed  by  him.    [C.  L.  §  3174. 

Ortl.  C.  Civ.  P.  I  372.  Guardian  to  appear  for  ward,  H  4009,  4046. 

2908.  Guardian  ad  litem,  how  appointed.  When  a  guardian  ad 
litem  is  appointed  by  a  court,  or  the  judge  thereof,  he  must  be  appointed  au 
follows: 

1.  AVhen  ttie  infant  is  plaintiff,  upon  the  applicatiou  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years,  or  if  under  that  age,  upon  the  application  of  a 
relative  or  bdend  of  the  inf^t. 

2.  When  the  infout  is  defradant,  upon  the  application  of  the  infant,  if  he 
he  of  the  age  of  fourteen  yeara  and  apply  within  twenty  days  after  the  service  of 
the  summons,  or  if  under  that  age  or  if  he  n^lect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  infant,  or  of  any  other  party  to  the  action. 

3.  When  an  infant  defendant  resides  out  of  this  state,  the  plaintiff,  upon 
motion  therefor,  shall  be  entitled  to  an  order  designating  some  snitoble  person  to 
be  guardian  ad  litem  for  such  infant  defendant,  unless  the  defendant  or  someone  in 
hiti  belmlf,  within  twenty  days  after  service  of  notice  of  such  motion  shall  procure 
to  l)e  appointed  a  guardian  for  such  infant.  Service  of  such  notice  may  be  made 
upon  the  general  or  testamentary  guardian  of  such  defendant,  if  he  have  one  in 
this  state;  if  not,  such  notice,  together  with  the  summons  in  the  action,  shfdl  be 
served  in  the  mannei*  provided  by  law  for  publication  of  summons  upon  such 
infant  if  over  fourteen  yeavH  of  age,  or,  it  under  fourteen  yeara  of  age,  by  such 
service  on  the  person  with  whom  such  infant  resides.  The  guardian  ad  litem  for 
such  non-resident  infant  defendant  shall  have  twenty  days  after  his  appointment 
in  which  to  plead  to  the  action. 

4.  When  an  insane  or  incompetent  |>ei-son  is  a  party  to  an  action  or  proceed- 
ing, upon  the  application  of  a  relative  or  friend  of  such  insane  or  incompetent 
person,  or  of  any  othw  party  to  the  action  or  proceeding.    [G.  L.  §  3175*. 

Cal.  ('.  Civ.  P.  a  37:t».    Wisconsin  %  2614* 

2909.  Unmarried  female  may  sue  for  seduction.  An  unmarried 
female,  under  twenty  years  of  age  at  the  time  of  her  seduction,  may  prosecute, 
at4  plaintiff,  an  acti<m  therefor,  and  may  recover  therein  such  flamages,  pecuniary 
or  exemplary,  as  are  assessed  in  her  favor.    [C.  L.  §  317B. 

Cal,  C.  Civ.  P.  'i  ;i74*.  Limitation  of  action,  one  year,  5  2379. 

2910.  Id.  When  parent  or  guardian  may  sue.  A  father,  or  in  case 
of  his  death  or  desertion  of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daught-er,  who,  at  the  time  of  her  seduction,  is  under  the  age 
of  majority;  and  tJie  guardian,  for  the  seduction  of  the  ward,  who,  at  the  time  of 
her  seduction,  is  under  the  age  of  majority,  though  the  daughter  or  the  ward  be 
not  living  with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction,  or 
afterwards,  and  there  be  no  loss  of  service.    [C.  L.  §  3177. 

c»!.  c.  (Sv.  P.  2  a?."^. 

2911.  Parent  may  sue  for  injury  or  death  of  minor  child.  A 

father,  or  in  case  of  his  death  or  desertion  of  his  family,  the  mother,  may  main- 
tain an  action  for  the  death  or  injury  of  a  minor  child;  and  a  guardian,  for  the 
injury  or  death  of  his  ward,  when  such  injury  or  death  is  caused  by  the  wrongful 
act  or  n^Iect  of  another.  Buch  action  may  be  maintained  against  tlie  person 
causing  the  injury  or  death,  or  if  such  person  be  employed  by  another  person 
who  is  reponsible  for  his  conduct,  also  against  such  other  person.  [C.  L.  §  3178. 
Ul.  C.  Civ.  P.  §  376. 

291 2.  HeirB»  etc.,  may  sue  for  death  of  adult.  Damages  for  death 
unlimited.   When  the  death  of  a  person  not  a  minor  is  caused  by  the  wrongful 

act  or  neglect  of  another,  his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  ag^nst  the  person  causing  the  death,  or,  if  such  person  be 
employed  by  another  person  who  is  responsible  for  his  conduct,  then  also  against 
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such  other  person.    In  every  action  under  this  and  the  preceding  section,  sueb 

damages  may  be  given  as  under  all  the  circumstaQces  of  the  case  may  be  jmt. 
[C.  L.  §  3179. 

Cat  C.  Civ.  P.  f  377.  ries.  i  lUIH.   LimitAtiou  of  aclinii,  two  yrara,  jf  MtL 

Amonnt  of  recovery  not  to  t>c  limited  by  law,  A  fiither  cannot  maintain  an  action  at  common 

Con.  art.  16,  see.  b.  law  for  the  death  of  his  son  uccaiiioHed  by  nrfii- 

Married  woman  personally  liable  foi-  civil  injii-  gcuce.    Thomafi  v.  U.  P.  Ry.  ('«..  1  U.  ZH, 

2013.  Persons  interested  may  join  as  plaintiffs.  All  pertwus  liav- 
ing  an  interest  in  the  subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  when  othervf  ise  provided  in  this  code.  [C.  L. 
§  3180. 

Cal.  C.  ()iv.  1*.  ^  'JTtS.  utHKiwary  parties.    Uuatz  v.  GiKbum.  I  U.  173. 

Action  pruHecuted  in  name  of  real  party  In  Where  a  libeloufl  article  refenitoafamtlyorrisM 
iDt«ie8t,  ^  '^902.  Whon  one  or  more  may  sue  or  of  fndividaais.  any  one  of  the  family  or  clam  mij 
defend  for,     2917,  291!».  maintain  an  ac-tion  therefor.     FenHtxrnuiker  v. 

Persons  owning  nu  interest  in  the  property  and     Tribune  PnbliHhiug  Co.,  12  U.  430:  43  1*.  11^ 
having  no  interent  in  the  event  of  a  Kuit,  are  not 

2914.  Who  may  be  joined  as  defendants.  Any  perwu  may  be 
made  a  defendant,  who  has  or  bairns  an  interest  in  the  controvei'sy.  adv«vie  to 
the  plaintiff,  or  who  is  a  ne<*eB(<ary  party  to  a  complete  determination  or  settle- 
ment of  the  question  involved  therein.  .\nd  in  an  action  to  determine  the  title 
or  right  of  possession  to  !*eal  pi'oi)erty  whi(;h  at  the  time  of  the  commencement  of 
the  action,  is  in  the  possession  of  a  t^enant.  the  landlord  may  l)e  joined  a-s  a  party 
defendant.    [C.  L.  §  3181. 

Cal.  C.  (1v.  1*.  i  379.  ticni  the  pmperty  was  aligned  to  h  trustee,  wlw 

Parties  to  foreclosure,  9,  3500.    NeceiSHary  parties  holds  the  legal  title  and  in  in  pOHSVHsion.  the 

may  be  brought  in  i  SftiS.    Pix^tession  of  tenant  is  corpiinitioa  isnotanecetuary  party.  L'nit^dStaten 

possession  of  landlord,  §  2867.    Intervention,  new  v.  The  Chorch,  5  V.  i&S;  lb  P.  3r>. 
parties.  H  2925,  i&iS.    .\s8ociHtei4  sued  under  com-        When  an  action  is  based  upon  fraud,  the  personri 

mon  name,  i  2St^.   Parties  in  action  for  possession  pur|>etratinK  the  fraud  and  all  others  whwse  gaiait 

nf  real  property,  S  3o79.  or  loss  are  traceable  thereto  are.  proper  psri^ 

In  a  petition  brought  by  n  rtweiver  to  require  a  Stephens  v.  8.  Ogdcn  L.  B.  ft  I.  Co.,  —  IJ.  — :  47  P-  W- 

party  to  turn  over  certain  property  to  the  receiver,  Where  fraudulent  conspiracy  is  allcKod,  the  ran- 

where  it  appcara  that  a  fraudulent  assignment  was  spirators  and  all  persons  affected  by  tW  fraud  are 

made  to  another  corjraration  and  by  that  coriHtra-  proi>er  parties.  Id. 

2915.  Parties  to  action  to  determine  adverse  claim.  Writ.  In  an 

Hction  brought  by  a  i>ers{)n  out.  of  imssetssion  of  real  property,  to  determine 
an  adverse  claim  of  an  interest  or  estate  therein,  the  pei-son  making  such  jidverse 
claim  and  persons  in  possession  may  he  joined  as  defendants., and,  if  the  judg- 
ment be  for  the  plaintiff,  he  may  have  a  writ  for  the  possession  of  the  premises  as 
against  tlie defendants  in  the  action,  a^nst  whom  judgment  has  passed.  [C.  Ij. 
3182. 

(W.  C.  Civ.  P.  g  3S0.  determine  adverse  claim,  U  -M91.  .3511-:fi21.  Writ 

Adverse  possession.        'it^iS-iMHi.    Actimi  to     of  possession,  ?  IKtS. 

2916.  Id.  Persons  claiming  under  common  title.  Any  twoor  more 
persons  claiming  any  estate  or  interest  in  lands  under  a  oummon  source  of  title, 
whether  holding  as  tenants  in  common,  joint  tenants,  eopai'ceners,  or  in  severalty, 
may  unite  in  an  action  against  any  pei'Son  claiming  an  advei*se  estate  or  intertsit 
therein  for  the  purpose  of  determining  such  adverse  claim,  or  of  establishing  such 
(iommon  source  of  title,  or  of  decliunng  the  same  to  lie  held  in  trust,  or  of  i-emoving 
a  cloud  upon  tlie  same.    [C.  L.  §  31H.*i. 

(W.  c.  av.  p.  g 

Tenants  in  common,  etc..  as  parties,  j|  S919.   Action  ti>  remove  cloud  uixm  title,  }3  ^fijll-^LIdl. 

29 1 7.  Joinder  of  parties  united  in  interest.  Part  may  appear  for 
all.  Of  the  parties  to  the  action,  those  who  are  united  in  interest  must  be  joinwl 
as  plaintiffs  or  defendants;  but  if  the  consent  of  any  one  who  should  have  l>een 
joined  as  plaintiff,  cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint;  and  when  the  question  is  one  of  a  common 
or  general  interest  of  many  persons,  or  when  the  parties  are  numerous,  and  it  is 


Digitized  by 


Google 


PARTIES. 


846 


impi-acticable  to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all.    [(7.  L.  §  3184. 
cbI.  c.  tiv.  P.  ?  see. 

2918.  Joinder  of  partieB  severally  liable.  Fei'sons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the  parties  to  bills  of  exdiange 
and  pi-omissoiy  notes,  and  sureties  on  the  same  or  separate  instruments,  may  aSl, 
or  any  of  them,  be  included  in  the  same  action,  at  the  option  of  the  plaintjff. 
[(',  I.'  $  3185. 

Cal.  ('.  Civ.  P.  if  383.  The  maker  and  the  guarantor  of  a  promiasorT' 

CostK,wheD  several  actions  brought  on  tfamc      uot«  may  be  aued  thereon  in  thesame  actdoQ  under 

intiCruincnt,  S  3340.    When  one  or  more  served.      section  3185,  C.  L.  1888.    Oagan  v.  Stevens,  4  U. 

uoceedings,  i  2034.  Jndgment,     3185,  31H6.  %01.     348;  9  P.  706.   See  Andvraon  v.  Stevens,  2  U.  1)38. 

Execution,  1 32S4. 

2910.  Tenants  in  common,  etc.,  as  parties.  All  pei-eona  holding  as 
tenants  in  common  or  as  joint  tenants,  or  any  number  leas  than  all,  may  jointly 
oi-  severally  commence  or  defend  any  civil  action  or  proceeding  for  the  enforce- 
ment or  protection  of  the  rights  of  such  party.  In  all  cases  one  t^ant  in  oommom 
or  joint  tenant  can  sue  his  oo-tffliant.    [C.  L.  §  3186*. 

Mont.  Civ.  C.|  586.  Anpllcs  to  teiuuit  in  common  of  water.  Spftniah 

Action  for  waste  against  tenant  in  common,  etc.,      Fork  v.  Hopper,  7  U.  235;  '26  P.  293. 
i  SHOT.    Tenants  in   common,  eta.,  as  parties, 
if!  391(;.  2917. 

2920.  Action  not  to  abate  by  death  or  transfisr.  Substitution. 
An  action  or  proceeding  does  not  abate  by  the  death  or  any  disability  of  a  party, 
or  by  the  transfer  of  any  interest  therein,  if  the  cause  of  action  or  proceeding 
survive  or  continue.  In  case  of  the  death  or  any  disability  of  a  party,  the  court, 
on  motion,  may  allow  the  action  or  proceeding  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  the  case  of  any  other  transfer  of 
interest,  the  action  or  proceeding  may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the  transfer  is  made  to  be  sub- 
stituted in  the  action  or  proceeding.    [C.  L.  §  3187- 

Oat.  (.'.  Civ.  P.  g  385.  of  assignee  without  order  of  substitution  is  erro- 

If  party  die  after  verdict  or  decision  and  befon^  neous.    Lowell  v.  Parkinson.  4  U.  t>4;  6  P.  56. 

Jnt^ment,  ju<tgment  may  be  rendered,  i  3196.  Sections  2961,  2962,  3187,  and  4198,  C.  L.  1888,  du 

Amgnment  of  thing  in  action  not  to  prejudicr  not  change  the  rale  that  a  personal  action  does  not 

defcnwj.  when,  2  '-290^  Termination  of  phunUfTs  survive;  and  an  action  for  a  pentonal  injury 

title  pending  action  to  recover  real  property,  g  3513.  brougbt  by  the  deceased  in  his  lifetime  docs  not 

Alienation  by  defen<lant  pending  action  to  recover  survive  if  even  after  bis  death  leave  was  asked  to 

ml  property,  g  XiSO.    In  case  of  death  of  defend-  amend  to  show  that  the  wrongful  act  caused  the 

unt,  citim  mUKt  he  prcwnted  for  allowance,  i  38(W.  death.    Mason  v.  V.  P.  Ky.  Co.,  7  V.  77;  24  P.  796. 

Substitution  of  executors,  eto.,  for  predeccNtora,  An  acUon  to  foreclose  a  mortgage  may  be  con- 

i  40t4.  tinuccl  in  the  name  of  the  original  plaintiff  for  the 

If  the  plaintiff  transfers  his  interest  in  the  action  honeflt  of  the  indorsee  of  the  mortgage  note,  who 

daring  the  pendency  of  the  suit,  it  may  he  contin-  paid  it  to  plaintiff  during  the  pendency  of  the 

ued  in  the  name  of  the  original  parlgr,  or  the  real  action,    \ational  Bank  of  the  Kepublic  v.  Hap- 

Krty  in  interest  may  he  subetittited  m  the  action.  good,  9  U.  85;  33  P.  241. 

nnan  v.  Bateman,  2  U.  268.  Where  claim  bax been asaigned after  suit  brought 

When  plaintiff's  awignee  is  substituted  for  him,  andsaitcontinuedandjudgmentrecoveredin  name 

defendant,  by  appearing  and  ;pleading,  waivert  any  of  assignor,  creditor's  bill  to  collect  payment  most 

otyoction  t4>  order  of  substitution.    Id.  he  brought  in  name  of  atuignce.    Wilson  v.  Kiesel, 

^bstittition  of  amignee  pending  appeal  from  juk-  9  U.  3ff7;  35  P.  488:  same  case,  HH  U.  S,  184.  See 

tier's  to  district  court,  is  error  where  it  rendered  a  Thomas  v.  Morris,  S  U.  284;  .'U  P.  446. 

formerly  incompetent  witneas  competent.   Shews  Judgment  against  a  party  after  his  dt«tli,  tlie 

V.  Dunn,  3  V.  1B6;  2  P.  64.  same  not  appearing  of  reconl.  is  erroneous  but  not 

In  action  brought  by  ashiguor,  judgment  in  favor  void.    Elliott  v.  Bastian,  11  V.  452;  40  P.  713. 

2921 .  Substitution  of  claimant  for  defendant.  A  defendant  against 
vhom  an  action  to  recover  upon  a  contract,  or  for  specific  real  or  personal  pro^f- 
erty  is  pending,  may,  at  any  time  before  answer,  upon  affidavit  that  a  person  not 
a  party  to  the  action  makes  against  him,  and  without  any  collusion  with  him,  a 
demand  upon  Huch  contract,  or  for  such  property,  upon  notice  to  such  person  and 
the  adverse  party,  apply  to  the  court  for  an  order  to  substitute  such  person  in  his 
place,  and  discharge  him  from  liability  to  either  part>',  on  hia  depositing  in  court 
the  amount  claimed  on  the  contract,  or  delivering  the  property,  or  its  value,  to 
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BQch  person  aa  the  court  may  direct,  and  the  oonrt  may  in  its  diacretion  m^e 
the  order.    [C.  L.  §  3188. 

Cal.  C.  civ.  P.  g  386». 

2922.  Joinder  of  the  creditor  with  the  eheriflf.  The  pi-o\'isioiis  of 
the  last  section  shall  be  so  far  applicable  to  an  action  brought  against  a  ftherilT 
or  other  oiiicer  for  the  recovery  of  pereonal  property  taken  by  him  under  an 
attachment  or  execution,  or  for  the  value  of  such  property  so  ta^en  and  sold  by 
him,  that  upon  exhibiting  to  the  court  the  process  under  which  he  acted,  with  his 
affidavit  that  the  property  for  the  recovery  of  which,  or  its  proceeds,  tiie  action 
was  brought,  was  taken  under  such  pi-ocess,  he  may  have  the  attaching  or  execu- 
tion creditor  made  a  joint  defendant  with  him,  and  if  judgment  go  against  them, 
it  shall  provide  that  the  property  of  such  creditor  shall  be  first  exhauHted  in 
satisfaction  thereof. 

Iowa,  HcClain's  An.  C.  'i  377^.  Entry  of  jadgment  iigtiinitt  sureties  on  iihcriff's 

Trae  vaiue  of  such  property  may  be  shown,  §  3006.      indemnity  bond,  on  motion,  3492. 

2923.  Id.  On  application  of  sheriff  and  creditor.  In  an  action 
a^nst  a  sheriff  or  other  officer  for  the  i*ecovery  of  property  taken  under  an 
attachment  or  execution,  the  court  may,  upon  application  of  the  defendant  and 
of  the  party  in  whose  favor  the  process  issued,  permit  the  latter  to  be  joined  with 
such  officer  as  defendant. 

Iowa,  McClain's  An.  C.  §  3779. 

2924.  Interpleader  of  conflictiag  claimants.  Whenever  conflicting 
claims  are  or  may  oe  made  upon  a  perstm  for  or  relating  to  personal  property,  or 
the  performance  of  an  obligation,  or  any  portion  thereof,  such  person  may  bring 
an  action  i^ainst  the  conflicting  claimants  to  compel  them  to  interplead  and  liti- 
gate their  several  claims  among  themselves.  The  order  of  substitution  may  be 
made,  and  the  action  of  interpleader  may  be  maintained,  and  the  applicant  or 
plaintii!  be  dischai^ed  from  liability  to  all  or  any  of  the  contliuting  claimants, 
although  their  titles  or  claims  have  not  a  common  origin,  or  are  not  identical.  t>ut 
are  adverse  to  and  independent  of  one  anotlier.    [C.  L.  J§  3189. 

('al.  C.  Civ.  P.  @  Interpleader  in  gHmishuicnt  proceediugs,  §3101. 

2926.  Intervention.  Who  may  intervene,  and  how  effected.  Any 

person  may,  before  the  trial,  intervene  in  an  action  or  proceeding,  who  has 
an  interest  in  the  matter  in  litigation,  in  the  succcks  of  either  of  tlie  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when  a  third  party  is  [>er- 
mitted  to  become  a  party  to  an  action  or  proceeding  between  other  pei-sons,  either 
by  joining  the  plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting 
wit^  the  defendant  in  resisting  tlie  claims  of  ^e  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the  defendant ;  and  is  made  by  complaint, 
setting  forth  the  gi-ounds  upon  which  the  intervention  rests,  file<l  by  leave  of  the 
(K>urt  and  served  upon  the  partie*i  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original  complaint.    [C.  L.  S  31 

Cal.  C.  Civ.  p.  §  387.  have  a  common  or  general  int*;re.st  in  the  questioD:* 

In  proceedings  to  forfeit  to  the  U.  S.  certain  real  invulveil  and  either  ftain  or  Iom'  hy  the  direct 

oHtate  whose  proceeds  are  directed  to  be  applied  to  operation  and  effect  of  the  judgment,  and  the  niitn- 

the  nse  of  the  common  schools  of  Utah  territory;  Iwr  of  persons  who  would  be  joined  as  intervenore 

held,  that  such  common  bcIiooIh  have  not  euch  uu  is  m  large  that  it  would  Ik-  imprarticablo  to  brin|t 

interest  in  the  property  88  to  enable  tliem  to  inter-  them  before  the  court;  ftc/rf.  that  the  inteni-enor 

vene.    U.'S.  v.  The  Church,  6  U.  9;  21  P.  !'i03-.724.  Iiad  a  ntanding  in  court  under  Hectioos  3181  and 

Where  it  appcan  from  a  complaint  in  intervention  3190,  V.  L.  1H8S.   West  Point  Irr.  t'o.  v.  Momni  & 

that  the  intervenoT  and  those  whom  he  represents  Mt.  Pleamiit  Irr.  (Vi.,  —  U.  — ;  46  P.  762. 

2926.  Court  may  order  in  new  parties.  The  court  may  determine 
any  controversy  between  parties  Ijefoi-e  it,  when  it  can  I>e  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights ;  but  wlien  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without  the  presence  of  other  parties,  tlie 
court  must  then  order  them  to  be  brought  in.  And  when,  in  an  action  for  the  i-ecov- 
ery  of  real  or  personal  property,  a  person  not  a  party  to  the  action,  but  having  an 
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inteivst  in  the  subject  thereof,  makes  application  to  the  court  to  be  made  a  party, 
it  may  order  him  to  be  brought  in  b}'  the  pi-oper  amendment.    [C.  L.  §  31^*. 

('«!,  C  Civ.  r.  2  389.  In  contToveny  between  contractor  and  ntbcon- 

When  new  pnrty  nfceasary  on  counterclaim,  pro-  tractor,  involving  question  upon  which  also  depend 

cvdure,  i  :2S73.    One  whu  is  necessary  to  complete  rightH  of  contractor  against  owner,  this  fact  la  not 

detemiinntion  may  be  made  a  party,  g  2914.  nutBcieiit  to  justify  making  owner  a  party.  Gar- 

The  C4)urt  may  order  necessary  parties  t<i  ))v  land  v.  McMnrtin.  H  U.  150;  30  P.  365. 
hmtiKht  in.    Hinitz  v.  (Tisbom,  1  U.  173. 

2927.  Action  against  persons  associated.  Service.  Judgment. 
AVhen  two  or  more  persons  associated  in  any  business,  transact  such  bosinesa  under 
a  fommon  name,  whether  it  comprises  the  names  of  sucli  persons  or  not,  the  asso- 
riates  may  be  sned  by  such  common  name,  the  summons  in  such  cases  being  served 
on  one  or  more  of  the  associates ;  imd  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as  if  had  been  named 
derendants,  and  had  been  sued  upon  their  joint  liability.    [C.  L,  §  3191. 

(ai.     Civ.  p.  ^  38»<.  Liability  of  special  partners  H  1688,  1694. 


Chapter  7. 

PLACE  OF  TRIAL. 

2928.  Action  affecting  realty  tried  where  subject  situated. 
Actions  for  the  following  causes  must  be  tried  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thei'eof,  is  situated,  subject  to  the  power  of  the  court 
Ut  change  the  place  of  trial,  as  provided  in  this  code: 

1.  For  the  recovery  of  r^  property,  or  of  an  estate  or  interest  tJierein,  or 
for  the  determination  in  any  form  of  such  right  or  interest,  and  for  injuries  to 
real  property. 

2.  For  the  {mrtition  of  veal  property. 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on  real  property.  Where 
the  i-eal  property  is  situated  partly  in  one  county  and  partly  in  another,  the  plain- 
tiff may  select  either  of  the  counties,  and  the  county  so  selected  is  the  proper 
ouimty  for  the  trial  of  sueh  action.    [(\  L.  §  3193*;  '06,  p.  90. 

Cal.  C.  Civ.  I'.  §          .'ifc  Su|i.  '89,  p.  3-'*. 

2929.  Action  tried  where  cause  arose.  Actions  for  the  following 
causes  phali  be  tried  in  the  county  where  tlie  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the  place  of  trial : 

1.  For  a  recovery  of  a  fine,  penalty,  or  forfeiture  imposed  by  statute,  except 
that  when  it  is  imposed  for  an  offense  committed  on  a  lake,  river,  oroth^  stream 
of  water,  situated  in  two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  sucli  lake,  river,  or  stream,  opposite  to  the  place  where  the 
offense  was  committe<l ; 

'2.    Against  a  public  officer,  or  person  specially  appointed  to  execute  his 
duties,  for  an  act  done  by  him  iji  virtue  of  his  office,  or  against  a  person  who,  by 
his  command  or  in  his  aid,  does  anvtliing  touching  the  duties  of  sueh  officer. 
[C.  L.  §  3194*;  '96,  pp.  9()-l. 
Cal.  C.  t-iv.  V.  §393*. 

Artiunt;  to  lie  tried  iu  ctiunly  in  which  theyimse,  V»n.  art.  8,  sec.  5. 

2930.  Action  against  a  county,  where  tried.  An  action  agaiiutt  a 
oounty  may  be  commenced  and  tried  in  such  county,  unless  such  action  is  brought 
by  a  county,  in  which  case  it  may  be  commenced  and  tried  in  any  county  not  a 
party  thereto.     [C.  L.     3195*;  ''96,  p.  91. 

t^l.  C.  av.  p.  i  394*.    See  Sup.  '93,  p.  949. 

2931.  Action  on  written  contract,  where  tried.  When  the  defend- 
ant has  contracted  in  writing  to  perform  an  obligation  in  a  particular  county  of 
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the  stote  and  resides  in  another  county,  an  action  on  such  contract  obligation 
may  be  commenced  and  tried  in  the  county  where  such  obligation  is  to  be  per- 
formed or  in  which  the  defendant  resides.    ['96,  p.  315*. 

2932.  Actions  not  enumerated  above,  tried  where.  In  all  other 

cases  the  action  must  be  tried  in  the  county  in  which  the  defendants,  or  some  of 

them,  reside  at  the  commencement  of  the  action;  or,  if  none  of  the  defendants 

reside  in  the  state,  or,  if  residing  in  this  state,  the  county  in  whidi  they  reside 

is  unknown  to  the  plaintiff,  the  same  may  be  tried  in  any  county  wMch  tiie 

plaintiff  may  designate  in  his  complaint;  and  if  the  defendant  is  about  to  depart 

from  the  state,  such  action  may  be  tried  in  any  county  where  either  of  the  partis 

reside  or  service  is  had,  subject,  however,  to  the  power  of  the  court  to  change 

the  place  of  trial  as  provided  in  this  code.     [C.  L.  §  3196*;  '96,  p.  91. 

Cal.  C.  Civ.  P.  i  395,  the  loeaDing  of  the  statnte  providing  that  actioDS 

Ex  parte  applications  heard  hy  Judge  in  another  muBt  bo  tried  In  the  jndidal  district  In  vrhieh  the 

district,  when,  g  6H0.  defendants,  or  some  of  them,  reside  at  the  oom- 

A  eonioration  having  its  principal  oiBce  located  mencement  of  the  action.  Crookston  t.  Centen&tal- 

in  Salt  Lalce  City  and  carrying  on  its  general  buai-  Eureka  Mining  Co.,  13  V.  117;  44  P.  714. 

ness  there,  is  a  resideut  of  Salt  Lake  City  within 

2933.  Bight  to  change  of  venue  waived  if  not  demanded.   If  the 

county  in  which  the  action  is  commenced  is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be  tried  therein  unless  the  defendant, 
at  the  time  he  appears  and  answers  or  demurs,  files  an  affidavit  of  meritB  and 
demands,  in  writing,  that  the  trial  be  had  in  the  proper  county.  [C.  L.  §  3197*; 
'96,  p.  91. 
Cal.  C.  Civ.  P.  i  396. 

2934.  Ohange  of  venue.  Grounds.  The  court  may,  on  motion,  change 
the  place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not  the  proper  county. 

2.  When  there  is  a  reason  to  believe  that  an  impartial  trial  cannot  be  bad 

therein. 

3.  When  the  convenienoe  of  witnesses  and  the  ends  of  justice  would  be  pro- 
moted by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from  acting;  provided. 
however,  that  the  court  in  its  discretion  may  either  grant  the  motion  to  change 
the  place  of  trial  for  the  cause  stated  in  this  subdivision,  or  may  call  in  another 
district  judge  not  disqualified,  to  try  the  case. 

5.  When  all  the  parties  to  an  action,  by  stipulation  or  by  consent  in  open 
court,  entered  in  the  minutes,  may  agree  that  the  place  of  trial  may  be  changed 
to  any  county  in  the  state.  Thereupon  the  court  must  order  the  change  as  a^^reed 
upon.    [C.  L.  §  3198*;  '96,  pp.  91-2*. 

Mont.  Civ.  C.  §§  615,  619.    Cal.  C.  Civ.  P.  ^  397».  Affidavit  of  party  resisting  motion  for  change  of 

Stipulation  to  try  cohc  iu  another  county,  §  683.  venue  on  ground  of  inconvenienoc  to  witnesses 

Disqualification  of  judges,  §  692;  Con.  art.  8,  sec.  should  be  affidavit  of  merits,  and  should  show 

IS.   Actioniito  be  triedin  county  where  they  arise,  names  and  residence  of  witnesses,  and  how  the 

('on.  art.  H,  sec.  6.    Change  of  venne  In  canes  pro-  change  woald  inconvenience  them.    Crookaton  v. 

vided  by  law,  Con.  iirt.  »,  sec.  .').  Centennial-Enreka  Mining  Co.,  13  U.  117;  44  P.  714. 

2936.   Id.   Court  to  which  transferred.   If  any  action  or  proceeding 

is  commenced  or  pending  in  a  court,  and  the  oourt  orders  the  place  of  trial  to  be 
changed,  it  niuBt  be  transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  entered  in  the  minutes,  or  if 
they  do  not  bo  agree,  then  to  the  netu^Bt  court  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist.    [C.  L.     3199=*=;  '96,  p.  92. 

Cal.  C.  Civ.  p.  g  3B8».  Ex  parte  Whitmore,  9  U.  441;  m  P.  524.    EUiot  t. 

Orderchangingvenuebycourtofiteowu motion,  Whitmore,  10  U.  246;  37  P.  461, 

is  presumed  to  have  been  for  good  cause,  and  con-  Order  changing  venue  is  intermediate,  nut  final. 

A'rs  jurisdiction  on  court  to  which  tranttfcrred.  Nounnan  v.  Aspinwall,  1  U.  140. 

2936.  Id.  Transfer  of  papers.  Costs.  Effect.  When  an  order  is 
made  transferring  an  action  or  proceeding  for  trial,  the  clerk  of  the  court  must- 
transmit  the  pleadings  and  papers  therein  to  the  clerk  of  the  court  to  which  it  is 
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transferred.  The  coetH  and  fees  thereof  and  of  filing  the  papers  anew  must  be 
paid  by  the  party  at  whose  instance  the  order  was  made ;  provHed,  that  when  Raid 
order  is  made  for  the  reason  that  the  canse  was  commenced  in  the  wrong  county, 
and  1^8  appears  affirmatively  upon  the  face  of  the  complaint,  said  costs  of  transfer 
luid  filing  the  papers  anew  ^lall  be  paid  by  the  plaintiff  in  the  action  within  ten 
tlavH  after  the  making  of  sxich  order  or  said  cause  dismissed  for  want  of  juris- 
diction. The  court  to  which  an  action  or  proceeding  is  transferred  shall  have 
and  exercise  the  like  jurisdiction  as  though  it  had  been  originally  commenced 
therein.    [C.  L.  §  3200*;  '96,  p.  92. 

Cal.  C.  Civ.  P.  I  399*! 

2937.  Id.  Certification  of  judgment  affecting  real  estate.  AVhcn 
an  action  or  proceeding  affecting  the  title  to  or  possession  of  real  estate  has  Im'cii 
brought  in  or  transferred  to  a  court  for  a  coun^  other  than  the  county  in  which 
the  real  estate,  or  some  portion  of  it,  is  situated,  the  clerk  of  such  court  must, 
after  final  judgment  therein,  certify,  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  connty  in  which  the  real  estate  affected  by  the  action 
is  situated,  a  copy  of  the  judgment.  The  clerk  receiving  sach  copy  must  file, 
docket,  and  recond  the  judgment  in  the  records  of  the  coui*t,  briefly  designating 

it  as  a  jntlgment  transferred  from  court  (naming  tlie  proper  coui*t).    [C.  L. 

§  3201*;  '9(3,  p.  92. 
cu.  a  Civ.  p.  3  400. 

Jodgiaent  (Utckvtvd  Im:voiiiim  a  lipii,  :!1!H 


CHAPTER  a 

MAXXKR  OF  COMMEXCING  Af'TIOXS. 

2938.  Action,  how  conunenced.  A  ci^il  action  shall  be  commenced 
by  the  filing  of  a  complaint  with  the  clerk  of  the  court  in  which  the  action  is 
bronght  or  by  the  service  of  a  summons.    [C.  L.  §  3202*. 

cu.  C.  Civ.  p.  \  406*.                .  The  cummenccment  of  a  unit  mu>tt  lie  taken  to  bo 

Col.,  imUfl'  An.  C.  (lt»6)  §  .t2*>;  N.  Dak.  (18ft">)  g  the  filinK  nf  the  complaint  when-  ttiinimi)iiit  wart  not 

Iowa,  McClain's  An.  C.  (1KS8)    :iH04*;  N.Y.  issnt^  within  oneypiir,  hat  dcifcudnntii  voluntarily 

fiv.  P.  I  416*;  Wash.  ( 1896)  g  4127*;  Ivis.  \  answered  without  objection.  Nevdham  v.  Halt  Lako 

Action  deemed  pending  for  wliat  time,  g  ai90.  City,  7  U.  31»;  2S  P.  UtW. 

2939.  Form  of  summons.  Such  summons  shall  be  snbstantiiilly  in  the 
following  form : 

In  the  District  Court  of  Comity,  State  of  Utah. 

A  B,  Plaintiff,  ') 

vs.  >  Summons. 

C  T>,  Defendant,  ) 

The  State  of  TJtali,  to  the  said  defendant : 

You  are  hereby  summoned  to  appear  within  twenty  days  after  the  service  of 
tliis  nmnmons  upon  you,  if  served  within  the  county  in  which  this  action  is 
Ijrought,  otherwise,  within  thirty  days  after  service,  and  defend  the  aljove  entitled 
action;  and  in  case  of  your  failure  so  to  do,  judgment  will  be  rendered  again.st 
you  according  to  the  demantl  of  the  (wmplaint.  of  which  a  copy  is  herewith  served 
uptm  you. 

(Signed)  E  F. 
Plaintiff  (or  Plaintiff's  Attorney). 

P.  O.  Addi-ess;  (Giving  street  number,  if  any)  ,  I'tah. 

If  a  copy  of  the  complaint  be  not  Hcrved  with  the  suninions,  the  words  •■<)f 
which  a  copy  is  herewitli  Kerve<l  upon  you"'  may  1»  ouiitlt'd  or  cniwed,  and  in 
place  thereof  may  be  inserted  the  words  -'which,  within  ten  d«ys  itfter  service  of 
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thi»  snminoufi  upon  vou,  will  be  filed  with  the  clerk  of  said  eourt/'    \C.  L. 

Cal.  C.  Civ.  P.  i.  t')7.  Siimmourt  failing  to  state  time  and  placrat  wbirh 

Col..  Mills'  An.  U.  (18!H{)  ^  :ti'i'.  dcrrndftut  shall  apitear  und  miswer  i»  fatally  Hf- 

A  party  nmy  pro-.t-iiiite  or  il«foud  boft>rc  any  tri-     ff4,-tiv<'.   Wiiitrrs  v.  Hiitchtw,  ;i  U.  443;  24  P.  TSS. 
bunal,  any  civil  caum-  tn  which  htt  U  a  party,  Con.        Bnt  sunimtnis  in  iwtidn  on  proniistiory  note  <-mi- 
art.  1,  aec.  11.    Time  to  luiNweror  dotnar  nuiy  hn     neAosly  dran'ii  uiidtr  kuIhI.  •>,  ^  SiSii,  C  L.  IHHH.  ii 
extcnd<!d,  'ij,  'JiH)r>,  'Jit^i.  snffi(.-ii>iit  to  siippurt  judginvut  by  du&uU.  Miller 

Thi*  suuinioiui.  in  an  artloii  hy  an  olllTOr.  vthutiid      v.  Zfigh;r,  a  U.  17;  5  P.  alt*. 
show  hio  «)(lif.ial  rhaiurtcr.     In  re  Hamilton  v. 
SpieiK,  2  U. 

2940.   Who  may  serve  summons.    Return.    Time  valid.  The 

SLiiiimouH,  together  with  a  copy  of  the  complaint,  if  aiiy,  may  be  served  by 
the  sheriif  of  the  county  where  the  defendant  may  be  found,  or  by  any  other  per- 
son over  twenty-one  years  of  age  and  not  a  party  to  the  action.  The  officer  or 
other  person  serving  a  summons  shall  make  due  return  thereof,  within  five  days 
after  service,  to  the  person  whose  name  is  subscribed  thereto.  The  person  snb- 
acribing  the  summons  may,  at  his  option,  by  iudorsemeut  thereon,  fix  a  time  for 
the  (service  thereof,  which  shall  not  exceed  three  months,  and  the  service  shall 
then  be  made  accordingly.     [C.  Li.  §  3207*. 

Wia.  §  -XSH;  Cal.  C.  Civ.  P.  |  410*.  Hup.  '93,  p.  SoO?.  Private  putywrving  inimOKHis  not eadtled 
AGO.  to  fee,  i  3M6.   Serrioe  of  mmauau  by  tekgnph. 

When  aheriff  duqualiflod,  constable  to  aervo,     }  3337. 

2041.  Separate  summons  for  defendants  in  diffiarent  countiee. 

Where  there  are  several  defendants  residing  in  different  counties,  a  separate  som- 
roons  may  be  issued  to  each  county  for  the  service  of  the  defendants  remdin^ 
therein.    [C.  L.  §  3203*. 

Oal.  C.  Civ.  P.  ?  40l»* 

One  copy  of  coniplnint  de|»o8it«d  for  defcudantH  in  each  nouuty,  i 

2042.  Summons  must  issue  within  three  months.  Alias.  If  a 
complaint  is  filed  with  the  clerk,  summons  must  be  issued  thereon  within  three 
months  from  the  date  of  filing.  If  the  summons  is  i-etumed  without  being  served 
on  imy  or  all  of  the  defendants,  an  alias  sommons  in  the  same  form  as  &e  orig- 
inal may  be  issued  and  sonred  at  any  time  within  a  year  after  the  filing  of  the 
complaint    [('.  I..  §  3205*. 

Cal.  C.  Civ.  P.  'i  4<»W».    Si'c  Sup.  "Wt.  p.  358. 

2943.  Appearance  of  one  defendant;  service  upon  others.  If  the 
action  bt^  bmught  uimhi  a  joint  contract  of  two  or  more  defendants,  and  <nie  of 
them  has  appeared  within  the  year,  tlie  other  or  others  mav  be  served  or  appeiir 
at  any  time  Ix-foi-e  trial.    [C.  L.  3203*. 

Cal.  C.  Civ.  P.  ?  IIHI*. 

2944.  Time  of  service  to  be  indorsed  on  copy.  Anj  oftitrer  or  otlier 
pei-son  authoi-ized  to  serve  a  siuumons,  and  who  shall  serve  the  same,  shall,  M 
the  time  of  llie  serviw  thereof,  indorse  upon  the  copy  or  copies  of  such  summoiu* 
which  lie  sliall  tleliver  to  the  defendant  or  defendants  in  such  action,  the  date 
upon  wliich  the  same  was  so  served,  and  sign  his  name  thereto,  and  add,  if  an 
onicei'.  his  oflicial  title. 

Wirt..  S.  &  H.  An.  S.  (ItWO  S  -MSTta*. 

2045.  Appearance  or  written  acknowledgment  deemed  service. 
Befbsal  of  copy.  The  voluntary  appearance  of  a  defendant,  or  an  a<'knovI- 
edgment  on  the  l»u'.k  of  a  suninnms  or  other  written  acknowled^ent  of  servife 
of  summons  u]X>n  him,  shall  be  deemed  valid  and  sufficient  service.  When  the 
defendant  shall  i-efuse  to  i*eceive  a  vopy  of  the  summons,  the  oflFer  of  the  officer  or 
other  [wrsou  to  deliver  a  copy  thei"eof  shall  Ije  deemed  sufficiejit  service  of  such 
summons,  provided  the  |>ei'S(ni  serving  the  same  shall  state  t^t  it  is  a  snmmoiiK 

Col..  Mills'  An.  C.  (IK'Xi)  if  40*. 
.     GuHrdiaii  may  appi-ar  for  ward  iind  wiiivi'  st'i  viw.  'i  404W.    "Ap|K-araiicf"  dcflnt-d.  pffect.  ?  3:CU. 

'  2046.   Complaint  to  be  filed  within  ten  days.   Oopy.  Retuni. 
Fees.    Within  ton  days  afti'r  servit.'e  of  the  summons,  the  complaint,  if  not  ]ire- 
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viondy  filed,  together  with  the  sammons  and  proof  of  service  thereof,  muBt  be 
filed  in  the  office  of  ^e  derk  of  t^e  court  in  which  the  action  is  brought  At  the 
sftme  time,  one  copy  of  the  complain^  .shall  be  deporated  with  tiie  clerk  for 
the  defendants  in  each  county  in  which  the  summons  shall  have  been  served, 
unless  a  copy  thereof  was  served  with  the  summons  in  each  of  such  counties. 
Otherwise  the  action  shall  be  dismiased  on  motion  of  any  defendant.  Whenever 
any  person  other  than  a  sheriff  shall  serve  a  summons,  no  fee  shall  be  allowed 
therefor,  either  for  traveling  in  making  such  service  or  for  serving  such  summons. 

CoJ.,  Mills'  An.  C.  (1896)  §  32».  plaiBt "  is  sufficient  to  support  a  judgment  hy  dt^ 

A  retorn  of  service  stating  aervice  of  snmmonB      faalt.    Miller  v.  Zcigler,  3  U.  17;  i»  P.  51H. 
"anMhed  to  a  true  and  correct  copy  of  the  com* 

2947.  Objection  to  summons  or  service,  how  taken.  Objections  to 
the  summons,  or  the  service  thereof,  or  proof  of  service  thereof,  may  be  taken  by 
motion  on  behalf  of  the  d^endant,  particularly  specifying  the  objectionB,  accom- 
panied by  the  certificate  of  counsel  that  in  his  opinion  the  objection  is  well  taken : 
after  the  filing  and  serving  of  such  motion  and  certificate,  the  time  for  pleading 
shall  be  suspended  until  such  objection  is  passed  upon  by  the  court.  [0.  L. 
S3209. 

Mlore  to  make  personal  service,  leave  to  scribed  are  waived.  -  Miller  v.  Zeigler,  3  U.  17:  '> 
uuwer,  i  3006.  P.  618,   Meneral  appearance  Is  such  waiver.  HoutK 

Such  oldeetions  not  made  In  manner  herein  pre-     v.  Olabom,  1  IT.  173. 

2948.  Summons,  how  served.  The  summons  must  be  served  by  J^j^-^^g^^^ 
delivering  a  copy  thereof  as  follows:  tSfS^v^ 

1.  If  the  defendant  is  an  incorporated  city,  to  the  mayor  or  recorder ;  if  an  ^9»*J»t  pY 
incorporated  town,  to  the  president  or  derk  of  the  board  of  trustees. 

2.  If  the  defendant  is  a  counf^,  to  a  county  commissioner  or  to  the  («unty  ^ 
clerk  of  such  county. 

3.  If  the  defendant  is  a  school  district,  to  a  trustee  thereof ;  if  the  boanl  of 
education  of  a  city,  to  the  president  or  clerk  of  such  board. 

4.  If  the  defendant  is  an  irrigation  district,  to  the  president,  siiperiuteudont. 
or  watennaster. 

5.  If  the  defendant  is  a  domestic  corporation,  to  the  presid^it  or  bead  of 
the  corporation,  secretary,  treasurer,  cashier,  or  manning  agent  thereof.  If  the 
defendant  is  a  foreign  corporation,  or  non-resident  joint  stock  company  or  asso- 
ciation, to  the  president,  secretary,  treasurer,  or  ouier  officer  thereof,  or  to  the 
person  designated  by  such  oorporatdon,  company,  or  association  an  one  ujion 
whom  process  may  be  served.  If  no  such  person  can  be  foimd,  then  upon  any 
clerk,  superintendent,  general  agent,  cashier,  principal  director,  ticket  agent. 
Htatdon  keeper,  managing  agent,  or  other  agent  having  the  management,  direction, 
or  control  of  any  property  of  such  corporation,  company,  or  association.  If  none 
of  the  persons  named  in  this  subdivision  can  be  found  in  the  county  in  which 
RQch  action  is  commenced,  then  service  may  be  made  as  provided  herein,  up(m 
any  of  such  persons  in  any  county  in  this  state. 

6.  If  t^e  d^endant  is  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  and  also  to  his  father,  mother,  or  guardian;  or,  if  there  is  none  within  the 
fttate,  then  to  any  person  having  the  care  and  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed. 

7.  If  the  defendant  is  a  person  judicially  declared  to  be  of  unsound  mind 
(HT  incapable  of  conducting  his  own  affairs,  and  for  whom  a  guardian  has  been 
appointed,  to  such  guardian. 

8.  In  all  other  cases,  to  the  defendant  personally,  or  by  leaving  such  copy  at 
his  usual  place  of  abode  with  some  suitable  person  of  at  least  the  age  of  fourteen 
years.    [C.  L.  §  3208*. 

Oal.  C.  Civ.  P.  S  411*.    Mont.  C.  Civ.  P.  \  &3lffl.  Where  a  foreign  corporation  ha«  an  am'iit  rcsid- 

Service  npon  gtiardian  i»  service  upon  ward,  ing  in  this  t«*rritory,  scrviw;  of  sinnnions  van  he  had 

i4046.  Service  by  telegraph,  ^  3337.  Service  upon  on  sach  agent,  and  aftor  the  lapse  of  the  time 

sheriff,  g  596.    Proof  of  service,  §  29.52.    Ck>rpora-  within  which  d4-fendant  is  reqiiirtrd  to  aiiswor,  tli*^ 

tion  muni  have  agent  upon  whom  process  may  l>e  plaintiff  is  entitled  to  jndgmeiit  hy  default,  pru- 

xnvrd,  jj}  351,        Con.  art.  IS,  sec.  9.  vlded  there  lias  been  no  appearance  <'ntere<l. 
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Wftlker  Bros.  t.  ContinentAl  Insar&nce  Co.,  2  U.  agent,  service  opon  its  attoraey  haTiufc  some  of  ilB 
331.  propert7  in  charge  is  valid.   SanndarB  v.  Sioax 

Where  foreign  corporation  has  no  dewgnated     City  Nntaeiy,  6  U.  431;  24  P.  532. 

2949.  Id.  When  service  made  by  publication.  When  the  peraon 
on  whom  the  service  of  a  summons  is  to  be  made  resides  out  of  the  state,  or  has 
departed  from  the  state,  or  cannot,  after  due  diligence,  be  found  within  the  state, 

or  conceals  himself  to  avoid  the  service  of  the  summons;  or  when  the  defendant 
is  a  foreign  corporation,  having  no  managing  or  business  agent,  caahier,  secretar}-, 
or  other  officer  within  the  state,  and  an  ai!idavit  stating  any  of  these  facts  is  filed 
with  the  derk  of  the  court  in  which  the  action  is  brought,  and  such  affidavit  also 
»tateK  that  a  cause  of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  of  the  summons  is  to  be  made,  or  that  he  or  it  is  a  necessary  or  proper 
party  to  the  action,  the  derk  of  the  oourt  in  which  the  action  is  commenced  shall 
cause  the  service  of  the  summons  to  be  made  by  publication  thereof.  [C  L. 
§  3210*. 

Gal.  0.  dv.  P.  2  413*.   See  Sup.  '63,  p.  951.  $  34«1.    Service  by  pablicatioii  upon  unknown 

Xotice  by  publication  of  taking  of  deposition,     defendant,  f  9961. 

2950.  Id.  Order.  Mailing^  copies.  Personal  service,  when  com- 
plete. The  order  of  the  clerk  must  direct  the  publication  to  be  made  five  times, 
once  in  each  week  for  five  successive  weeks,  in  a  newspaper  to  be  derignated  by 
him  as  most  likely  to  give  notice  to  the  parson  to  be  acnrved.  In  case  of  paUica- 
tion,  where  tiie  residence  of  a  non-resident  or  absent  defendant  is  known,  the 
clerk  must  forthwith  deposit  a  copy  of  the  summons  and  complaint  in  the  post- 
office,  directed  to  the  person  to  be  served  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  tlie  summons  and  complaint 
out  of  the  state  is  equivalent  to  publication  and  deposit  in  the  postoffice.  The 
service  of  summons  is  complete  on  the  expiration  of  the  thirtietii  day  after  the 
first  publication ;  or  in  case  of  personal  service  oat  of  the  state,  on  the  tenth  dav 
after  actual  serviee.    [C.  L.  §  32111°. 

Cal.  C.  Civ.  P.  g  41^.  should  continue,  nordirectiiigmailingcopy  of  sum- 

Judgment  after  Hervicft  by  publication,  g  3179.  mons  and  complaint  to  defendant,  fails  to  confer 
Order  not  specifying  the  time  that  publication     jurisdiction.   Park  v.  Higbee,  6  U.  414;  24  P.  5tM. 

2951.  Service  by  publication  on  unknown  parties.  If  any  plain- 
tiff shall  allege  that  there  are,  or  that  he  verily  helieves  that  there  are,  persons 
interested  in  the  subj^t  matt-er  of  the  complaint,  whose  names  he  cimnot  insert 
therein,  because  they  are  unknown  to  him,  and  shall  describe  the  interest  of  such 
persouB,  and  how  deiived  so  far  as  his  knowledge  extends,  the  court  or  the  judge 
thereof  shall  make  an  order  for  publication  of  summons,  reciting,  moreover,  the 
substance  of  the  alle^tions  of  ^e  complaint  in  relation  to  the  interest  of  such 
unknown  pfuties;  and  after  the  completion  of  service  by  such  publication,  the 
court  shall  have  juiisdiction  of  such  persons,  and  any  judgment  or  decree  ren- 
dered in  the  action  shall  apply  to  and  conclude  such  persons  with  respect  to  such 
interest  in  the  subject  matter  of  the  action. 

Col.,  Millfi' An.  C.  (1896)g44»;  3  3007.   Unknown  defendante  in  suit  for  partition. 

Proceeding  where,  true  name  of  party  unknown,      f  3526. 

2952.  Proof  of  service,  how  made.  Proof  of  the  service  of  the  sum- 
mons and  of  the  complaint,  if  any,  accompanying  the  same,  shall  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof,  showing  place,  time,  and 
manner  of  service. 

2.  If  by  any  other  person,  his  affidavit  thereof,  showing  place,  time,  and 
manner  of  service,  that  he  knew  the  person  served  to  be  the  defendant  mentioned 
in  the  summons,  and  left  with  as  well  as  delivered  to  him  a  copy;  and  if  the 
defendant  was  not  personally  served,  he  shall  state  in  such  affidavit,  when,  where, 
and  with  whom  such  copy  was  left. 

3.  The  writiien  admission  of  the  defendant. 

4.  In  case  of  publication,  the  affidavit  of  the  publisher,  or  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same,  and  specifying  the  date  of  the  first 
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and  last  publications;  and  an  affidavit  of  a  deposit  of  a  copy  of  the  summons  and 
complaint  in  the  postoffice  as  prescribed  by  law,  and  the  order  therefor,  if  sueli 
deposit  shall  have  been  required,  by  the  person  making  the  same.    [O.  L,  §  3213*. 

Cal.  C  Gt.  p.  i  415*.  Acknowledgment  of  service,  g  3915. 

2953.  Lis  pendens.  Form.  E£fect  of.  In  an  action  affecting  the 
title  or  the  right  of  possession  of  real  property,  the  plaintiff  at  the  time  of  filing 
the  complaint,  and  the  defendant  at  the  time  of  filing  his  answer,  when  affirma- 
tive relief  is  claimed  iu  such  answer,  or  at  any  time  afterward,  may  file  for 
record  with  the  recorder  of  the  county  in  which  the  property  or  some  part  thereof 
is  situated,  a  notice  of  the  pendency  of  the  action,  containing  the  names  of  the 
parties,  the  object  of  the  action  or  defense,  luid  a  description  of  the  property  in 
tha^  county  affected  thereby.  From  the  time  of  filing  such  notice  for  record  only 
shall  a  purchaser  or  incombrancer  of  the  property  a^Fected  thereby  be  deemed  to 
have  constmctive  notice  of  the  pendency  of  the  action,  and  only  of  its  pendency 
against  parties  designated  by  their  re^  names.    [C.  L.  §  3206. 

C&L  C.  Civ.  P.  2  409.  Lis  pendens  in  action  for  partition,  g  352S. 

2954.  Action  against  joint  debtors ;  service  on  part.  When  the 
action  is  against  two  or  more  defMidants  jointly  or  severally  liable  on  a  contract, 
and  the  summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the  plaintiff 
may  proceed  against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants.    [C.  L.  §  3212. 

Cal.  C.  Civ.  P.  2  414.  8186.  J*artiea  not  served  may  be  ordered  to  show 

Execution  when  service  had  on  one  or  more.  cause  why  they  should  nut  be  bound  by  Judgment, 

J 3234.    Action  againiit  parties  aeTerally  liable,  |  3301.    Contribution,  i  3270. 
2918,   Judgment  against  one  of  several,  3184- 

2955.  Juiisdiction,  when  acquired.  From  the  time  of  the  service  of 
the  summons  or  the  filing  of  the  complaint  in  a  civil  action,  the  court  is  deemed 
to  have  acquired  jurisdiction  of  the  parties,  and  to  have  control  of  all  the  subse- 
quent proceedings.    [C.  L.  §  3214*. 

The  words  "of  the  parties"  were  ploccdinthis       Cal.  C  dv.  P.  I  416*.   Col.,  Hills'  An.  C.  1996, 
section  inadvertently  and  were  observed  too  late  to     2  44^. 
be  stricken  out  by  the  legislature. 


CHAPTER  9, 

PLEADINGS. 

2956.  Defined.  The  pleadings  are  the  formal  allegations  by  the  parties  of 
titeir  respective  claims  and  defenses  for  the  judgment  of  the  court.  [C.  L.  §  3215. 

C»L  C.  Civ.  p.  g  420. 

Partiee  known  as  pl^ntiff  and  defendant,  2  2853.   Title  not  changed  on  appeal,  g  3303. 

2957.  Form  and  sufficiency,  how  determined.  The  forms  of  plea<l- 
ing  in  civil  actions  and  the  rules  by  which  the  sufficiency  of  the  pleadings  is  to 
be  determined,  are  those  prescribed  in  this  code.     [C.  L.  §  3216. 

Cal.  C.  Civ.  P.  g  421.  form  of  civil  action.  1 88r)2.   Law  and  equity  may 

General  rules  of  pleading,  gg  29S6--3008.  But  one     be  administered  in  same  action.  Con.  art. ».  sec.  19. 

2968.  Pleadings  of  plaintiff.  Of  defendant.  The  only  pleadings 
allowed  on  the  part  of  the  plaintiff  are: 

1.  The  complaint. 

2.  The  demurrer  to  the  answer. 

3.  The  reply. 

And  on  the  part  of  the  defendant; 

1.  The  demurrer  to  the  complaint. 

2.  The  answer. 

3.  The  demurrer  to  reply.    [C.  L.  §  3217*. 

GaLCCiT.F.S42e*. 

22 
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CHAPTER  10. 


COMPLAINT. 

2050.  Plaintiff's  first  pleading.  The  first  pleading  on  the  pi^  of  the 

plaintiff  is  the  complaint.    [G.  Jj-  §  3218. 

Cal.  C.  Civ.  P.  2  425. 

2960.   Complaint,  what  must  contain.   The  complaint  must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  county  in  which  the 
action  is  brought,  and  the  names  of  the  parties  to  tlie  action. 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordinary 
and  concise  language. 

3.  A  demand  of  lihe  relief  which  the  plaintiff  claims.  If  the  recovery  of 
money  or  damages  be  demanded,  the  amount  thereof  must  be  stated.  [C.  L. 
§  3219. 


Cal.  C.  CiT.  P.  g  426. 

Corporate  and  representative  cmadty  pleaded 

Senerally,  i  3000.  On  default,  relief  cannot  eztieed 
emand,  gg  3179,  3187.    Supplemeotal  complaint, 


For  tlie  pnrpOBe  of  pleading,  only  the  nltimate 
tact  to  be  proved  need  be  stated.  McAllister  \. 
Kuhn,  96  U.  S.  87:  same  case,  1  U.  273. 

Complaint  verified  by  attorney  of  non-ipsident 
plaintiff  may  allege  tbat  they  are  partners  on 
information  and  belief.  Thackera  v.  Reid,  1  U. 
238.  Allegations  on  information  and  belief  are 
good.    Flagstaff  S.  M.  Cu.  v.  Patrick,  2  IT.  304. 

In  following  cases  complainls  set  out  are  held 
Buflident :  For  money  had  and  received.  Hiuaer 
T.  Meears,  8  U.SffT;  31  P.  985.  By  adverse  claim- 
ant against  applicant  for  mineral  patent.  Camp- 
bell V.  Taylor,  3  U.  325;  3  P.  445.  In  ^ectment. 
Jones  v.  Hemmott,  7  U  340;  26  P.  925.  Fur  eciuit- 
able  relief  fraud.  Basmussen  v.  TtlcKniebt, 
3  U.  315;  3  P.  83;  4  P.  526.  To  set  aside  asdgn- 
ment  and  for  receiver.  Ottcnbergv.  Barnes,  10  U. 
200;  37P.  2ff7.  For  receiver.  U.  S.  v.  The  Church, 
5U.  361;  15  P.  473.  Against  stockholders  of  insolv- 
ent corporation  for  unpaid  subscriptions.  8.  L. 
Hardware  Co.  v.  Tintic  Milling  Co.,  13  U.  423;  45 
P.  200.  Creditor's  bill  in  equity.  Enright  v. 
Grant,  5  U.  334;  15  P.  268.  For  jwrtiiemhip 
accounting.  Owen  v.  Oviatt,  4  U.  £6;  6  P.  527. 
For  injunction.  Crane  v.  Winsor,  2  U.  248.  If 
facts  stated  show  plaintiff  entitled  to  relief,  it  is 
sufficient.    Kuhn  v.  McAllister,  1  U.  273. 

Abend  by  a  principal  and  surety  was  conditioaed 
that  the  principal  should  pay  to  V  all  indebtedness 
existing  or  to  exist  upon  the  principal  to  V  under 
existing  or  Aiture  contracts  between  him  and  V, 
and  waived  notice  of  non-payment  on  all  notesexe- 
cated,  Indomed,  or  guarantied  by  the  principal  to 
V.  In  a  suit  on  the  bond  against  the  obligon  to 
recover  the  amount  of  notes  executed  by  the  prin- 
cipal to  V  and  otlier  notvs  indorsed  and  guarantied 
by  him  to  V;  heM,  tliat  it  was  not  necessary  to  allege 
or  ahow  any  notice  t«  the  surety  on  a  default  by  the 
prindpal  in  paying  V.  Murphy  v.  Victor  Sewing 
MarhineCo..  112  U.  S.  688;  same  case,  2  U.  ■'V)7,  and 
3  U.  152,  1  P.  470,  Where  a  sewing  machine  com- 
pany sold  machines  and  attachments  to  a  consignee, 
agreeing  that  the  proceeds  of  the  sale  of  machines 
beyond  the  commission  should  Iietong  to  the  com- 
pany, a  complaint  was  held  sufficient  in  a  suit  by 
the  company  against  the  consignee,  which  set  forth 
schedules  showing  the  retail  pricesof  each  machine 
sold  as  reporMkaDd  the  excess  of  money  beyond 
the  commissionia|^^^  by  the  consignee  and  the 
price  of  each  ^^^HMt  sold  to  the  consignee. 
Streeper  v.  Victo^^Bmg  Machine  Co.,  112  U.  S. 
676;  same  case.  2  and  3  U.  152.  1  P.  470. 

A  complaint  which  states  that  the  plaintiff  is  in 


possesion  of  real  property  and  that  the  defendaDt 
claims  an  interest  or  estate  therein  adverse  to  him, 
is  sufficient  in  that  respect  under  the  piactice  act 

of  Utah,  in  an  action  brought  to  determine  such 
adverse  claim.  Parley's  Park  Mining  Co.  v.  Eetr. 
130  U.  S.  256:  same  case,  3  U.  235,  2  P.  709. 

An  allegation  in  the  complaint  that  the  plaintiff's 
injuries  were  sustained  by  the  negligence  of  the 
defendant  in  supplying  a  defective  brake,  the  defect 
which  occasioned  the  injury,  is  an  allegation  of 
personal  negligence  of  the  defendant,  and  not  an 
allegation  of  negligence  of  a  servant  or  agent  of 
defendant,  from  the  mere  fbct  that  a  ootporation 
canactoulybyitsservantsuidaRentH.  Minterv.U. 
P.Ry.Co.,3U.500;  24P.9U.  In  an  action  against 
a  eorporatioo  by  an  employee  for  damages  sustained 
by  reason  of  negligence  of  the  corporation,  an  alle- 
gation that  ehai^ices  thu  negligence  to  be  that  of  the 
defendants  is  sufficient.   Cramer  v.  U.  P.  £y.  Co., 

3  U.  504;  24  P.  9U. 

The  complaint  set  out  in  the  case;  Md.  to  con- 
tain allegations  of  fraud  sufficiently  specific,  and 
to  state  facts  sufficient  to  constitute  a  cause  of 
action.    Price  v.  Utah  and  Pleasant  Valley  By.  Co., 

4  U.  72;  6  P.  528. 

The  complaint  set  forth,  and  lield  that  the  appli- 
cation for  an  injunction  was  too  broad  to  be  met  by 
a  general  demurrer.  Llnck  V.  Salt  Lake  City,  6  U. 
109;  21  P.  459. 

The  complaint  of  a  sub-contractor  upon  fais  lien 
should  allege  the  amount  of  the  contract  with  the 
owner,  less  any  payment  for  labor  performed  and 
materials  ftimished  before  the  sub-contractor  began 
work.  Teahen  v.  Nelson,  6  U.  363;  23  P.  794.  In 
an  action  by  a  sub-contractor  to  foreclose  a 
mechanic's  lien,  where  the  original  contract  is  not 
of  record,  it  is  not  necessary  In  the  pleadings  to 
allege  the  exact  amount  of  the  contract,  nor  is  a 
sub-contractor  required  to  make  a  positive  aver- 
ment of  the  payments  made  on  the  original  contract, 
changing  the  ruling  laiddnwn  in  Teahen  v.  Nelson, 
6  U.  363;  23  P.  764.  Morrison  v.  Gamble,  14  U.  201i 
46  P.  1101. 

When  the  caption  of  the  complaint  gives  the 
title  of  the  corporation  with  the  addition  "a  cor- 
poration under  the  laws  of  the  state  of  Iowa," 
the  averment  of  corporate  capacity  is  sufficient. 
.Saundera  v.  Sioux  City  Nursery,  6  U.  431;  24  P. 
532. 

The  complaint  alleged  that  the  defendants  tres- 
passed upon  the  property  of  plaintiff  of  which  she 
was  in  lawful  possession;  held,  that  trespass 
against  the  defendants  entering  for^bly,  where 
the  complaint  alleged  lawful  posseanon.  Marks  v. 
Sullivan,  8  U.  406;  32  P.  666. 

In  a  suit  bronght  by  the  United  States  to  dissolve 
the  Mormon  ohorch  and  dispose  of  its  property,  tte 
question  as  to  whether  or  not  the  real  estate  : 
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tioncd  in  the  pleadings  was  stttnect  to  forfeitare 
under  the  law  of  1862  and  the  Edmunds-Tuvker 
law  was  not  involved  or  adjudicated.  United 
Stetea  V.  Gardo  House,  9  U.  2tio;  M  P.  50. 

In  an  action  by  a  creditor  to  set  aside  conveyance 
■B  baadolent  and  void,  the  insolvency  of  the 
grantor  at  the  ttme  of  the  conveyance  need  not  be 
alleged.  Ogden  State  Bank  v.  Barker.  12  U.  13; 
40  P.  765.  An  cxpn.'seed  allcgatioa  of  the  insolv- 
ency of  defendant  in  an  action  to  set  aside  a 
fraudulent  conveyance,  is  not  neces^ry  where  it 
may  be  inferred  from  thewhole  bill.  Id.  He  who 
relies  upon  frand  niiut  aver  and  prove  it.  Deseret 
Nat.  Bank  t.  Little.  Bonndy  &  Co.,  13  U.  44 
P.  930. 

A  cause  of  action,  based  on  the  allegation  that 

Slaintiff  was  not  informed  of  the  dissolution  of  a 
rm  to  which  defendant  belonged,  is,  in  fact,  based 
on  an  estoppel  in  pais,  and  hence  the  facts  consti- 
tntins  theestoppelshouldbepleaded.  Homberger 
V.  Alexander,  11  U.  363;  40  P.  260. 

Where  the  complaint  seeks  to  charge  defendants 
is&xecQtois  de  son  tort,  an  allegation  therein  of  the 
presentation  of  the  claim  will  be  regarded  as  sur- 
plusage. First  National  Bank  of  Hailey  t.  Lewis, 
12  TJ.  84;  41  P.  712. 

In  an  action  to  reach  unpaid  subscriptions  of 
stockholders,  it  is  permissible  to  allege  the  fact  of 
(he  insolvency  of  a  corporation  and  other  facts 
showing  that  execution  could  not  be  collected, 
and  it  is  hot  necessary  to  wait  nntil  a  judgment 
has  l>een  obtained  against  such  corporation  and 
execution  returned  nulla  bona,  and  to  allege  snch 
&cts.  S.  L.  Hardware  Co.  t.  Tintic  Milling  Co., 
-U.  — ;  46 P.  200. 

A  contract  may  be  set  oat  in  hsec  verba  or  an- 
nexed by  proper  reference;  preliminary  or  collateral 
matters  of  substance  must  be  averred,  so  that  the 
ultimate  facts  for  which  it  was  incorporated  will 
be  clearl;?  presented;  and  if  the  instrument  should 
be  defective  orambigaousit  isincumbent  upon  the 


pleader  to  place  uponitsomeoonatructionbyproper 
allegation,  otherwise  demnner  will  lie.  Stephens 
V.  Am.  Fire  Ins.  Co..  14  U.  265;  47  1*.  eJ.  Affirmed, 
14  U.  272;  46  P.  1118. 

Where  complaint  contains  an  averment  that 
defendant  company  refused  to  pay  a  loss  and  dis- 
claimed liability,  an  allegation  that  proof  of  loss 
was  furnished  or  notice  given  pursnant  to  the  pol- 
icy is  not  necessary.  Id. 

Defect  in  complaint  held  cured  by  verdict  here- 
under. Harkncffi  v.  McClain,  8  V.  52;  2<J  P.  964. 
Complaint  alleging  that  due  and  legal  notice  of  dis- 
honor and  non-payment  was  given  an  indorscr,  is 
sufficient.  Smith  v.  McEvoy.  8  U.  66;  29  P.  IWIO. 

In  thene  cases  complaint  neld  insnfficient :  On 
non-negotiable  note.  Felt  v.  Judd,  3  U.  414;  4  P. 
243.  Upon  bail  bond.  People  v.  Solomon,  5  U.  277; 
16  P.  4.  In  foreclosure.   Hussey  v.  Smith,  1  U.  341. 

Complaint  by  oiBcer  in  his  official  capacity  should 
show  same.  Hamilton  v.  Bpier^f  2  U.  225.  Where 
the  plaintif&  sought  to  recover  for  Ix^ing  unlaw- 
fully deprived  of  theirright  to  be  registered  as  vot- 
ers, they  most  allege  that  they  were  legally  qualified 
voters,  or,  that  tUlegation  being  omitted,  must- 
allege  all  the  facts  necessary  to  show  as  matter  of 
law  that  they  were  qualified  votera,  and  to  this  end 
it  is  necessary  that  they  should  negative  all  the 
diaqnaliflcatioDS  pronounced  by  the  law.  Murphy 
V.  Bamsey,  114  U.  S.  15.  In  an  action  against  exec- 
utors de  son  tort,  the  complaint  must  cliarge  them 
as  oxecators  generally.  First  National  Bank  v. 
Lewis.  12  U.  84;  41  P.  712.  The  common  count 
"for  goods  sold,"  is  defective  under  the  code, 
where  it  does  not  state  a  delivery  or  a  promise  to 
pay.  Kilpatrick-Koch  DryOoods  Co.  v.  Box,  13 
U.494  ;  45  P.  (^9. 

The  defect  in  a  complaint  !n  Mling  to  allege 
notice  of  protest  and  non-suit,  where  the  answer 
atle^i-s  want  of  notice  of  protest  and  nonsuit,  is 
cured  by  verdict.  Harkness  v.  McClain,  8  U.  aS; 
29  P.  964. 


2961.  Joinder  of  actions.  The  plaintiff  may  unite  in  the  same  com- 
plaint several  causra  of  action,  legal  or  equitable,  or  l>oth,  where  the}'  all  arise 
out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the  same  subject 

of  action ;  or, 

2.  Contract,  express  or  implied;  or, 

3.  Injuries,  witii  or  without  force,  to  person  and  property,  or  either;  or, 

4.  Injuries  to  t^aracter ;  or, 

5.  Claims  to  recover  real  property  with  or  without  damages  for  the  with- 
holding thereof,  and  the  rents  and  profits  of  the  same,  or  wa^te  committed 
thereon;  or, 

6.  Claims  to  recover  personal  property  with  or  without  damages  for  the 
withholding  thereof ;  or, 

7.  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  operation  of  law. 
But  the  causes  of  action  bo  imited  must  all  belong  to  one  of  these  classes, 

and,  except  in  actions  for  the  foreclosure  of  mortgages,  must  affect  all  the  parties 
to  the  action,  and  not  require  different  places  of  trial,  and  must  be  separately 
stated.    [C.  L.  §  3220*. 


Oal.  C.  dv.  P.  §  427";  Kan.  §  4166*:  Wis,  g  2647. 

Plaintiff  may  recover  on  one  of  two  couotaiua 
complaint  though  not  entitled  thereto  on  the  other. 
Firman  v.  Bateman,  2  V.  268.  Where  complaint 
umtains  two  counts  for  same  cause  of  action  plain- 
tiff may  he  compelled  to  elect  on  which  he  relies. 
Anthony  v.  Savage,  2  U.  466.  See  also  Johnson 
V.  Meoghr,  —  U.  — ;  47  P.  861. 

Sec.  3220,  C.  L.  1888,  construed,  and  Potter  v, 
Hussey,  1  U.  249;  Houtz  v.  Gisborn,  1  U.  173;  and 
Folaom  v.  McLaughlin,  1  U.  176,  cited,  approved, 
and  distingnished.  Ferguson  v.  Burt,  2  U.  388. 
In  a  creditor's  bill  brought  by  pluntlA,  two  of 


whom  were  partners  and  alleged  a  judgment,  issue 
of  execution  ami  return  wholly  unsatisfied,  and  the 
other  plaintiff  alleged  a  judgment,  and  lx>th  alleged 
«irtainj)roperty  of  defendant  to  l»e  held  by  defend- 
ant's wife  for  defendant  on  a  aecrvt  trust,  and  that 
defendant  had  no  other  property  known  to  plain- 
tiffs out  of  which  an  execution  could  l>e  satisfied; 
held,  that  tbia  was  a  sufficient  allegation  of  insolv- 
ency iii  to  all  the  plaintiffs,  and  that  there  was  no 
mi.Hjoiiidcr  of  cuuses  of  action.  Enright  V.  Grant, 
5  U.  ■■Oi:  15  P.  268.  Under  see.  3220.  C.  L.  1888, 
the  plaintiff  mar  unite  two  causm  of  action  eatdi 
for  the  killing  of  the  same  horse,  charged  in  differ- 
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ent  ways.  Jensen  v.  U.  P.  Ey.  Co.,  6  U.  253;  21  P. 
994.  A  plaititiU'  (»Qiiot,  in  the  same  count,  rely 
upon  two  or  more  distinct  matters,  each  amounting 
individually  to  a  good  cause  of  action.  Johnston  v. 
Heaghr.  14  U. 47P.861.  A pliUntiffcannot, in 
one  count,  n'ly  upon  false  impriflonment  and  mali- 
cious prusccutiou.  Id.  Causes  of  action  for  specillc 


rformance  and  on  contract  to  pay  money,  cannot 
united.  Ferguson  v.  Burt,  2  U.  38B.  Maker 
and  indorser  of  note  secured  by  mortgage  may  ba 
joined  without  stating  separate  cauaee  of  acdon 
against  each.  Smith  t.  M^voy.  »  U.  S8\  P. 
1030. 


CHAPTER  11. 

DEMURRER  TO  COMPLAINT. 

2962.  Grounds  of  demurrer  to  complaint.  The  defendant  may 
demur  to  the  complaiut  within  the  time  required  in  the  summons  to  answer,  whra 
it  appears  upon  the  face  thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or  the 
subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  l^al  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties,  plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly  united ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  oonstitute  a  cause  ol 
action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  oruncertun.    [C  L. 

§  3221. 

C38l.  C.  CiT.  P.  I  430. 

Time  to  answer  or  demur  may  be  extended, 
3«fi,3329. 

Allegations  on  information  and  belief  do  not 
make  complaint  demurrable.  Thackara  v.  Beid,  1 
U.  238.  Surplusage  in  a  complaint  is  no  ground  of 
demurrer.    Campbell  v.  Taylor,  3  U.  325;  3  P.  445. 

SUBDV.  3.  Legal  capacity  to  sue  ia  an  ordinary 
incident  to  a  corporation,  and  where  corporate 
existence  is  alleged  a  corporation  plaintiff,  oliiec- 
tloDB  that  it  has  not  legal  capacity  to  sue  or  is  not 
such  corporation  cannot  be  taken  by  demurrer. 
Crane  Bros.  Mfg.  Co.  v.  Keed  3  U.  506;  24  P.  1056. 

BUBDV.  8.  Pendency  of  former  action  is  a  bar. 
Davis  V.  FUtgstaff  S.  M.  Co.  2  U.  74.  Judgment 
recovered  by  par^  to  whom  promissory  note  has 
been  assigned  for  purpose  of  suing  thereon,  is  bar 
to  another  action  thereon  by  aseignor.  Anderson 
V.  Yosemite  M'g.  Co.,  9  U.  420;  35  P.  QOi.  Where 
in  such  case  first  action  was  ^i^inst  only  one  of 
several  parties  liable  thereon,  the  others  may  still 
avail  themselves  of  it  as  a  bar  to  actiou  brought  by 
assignor.  Id. 

SUBDV.  4.  In  action  for  a  tract  of  land,  plaintiff 
cannot  join  several  defendants  who  are  in  posses- 
sion and  claim  distinct  and  seitarate  parcels 
thereof.  Moore  v.  Wilson,  1  U.  1N7.  It  is  a  mis- 
joinder for  the  collector  to  join  the  county  with 
him  as  co-plaintiff,  in  a  suit  for  taxes.  Crismon  v. 
Beicb,  2  II.  111.  County  and  territory  cannot  sue 
together  on  a  collector's  bond  for  soiuiratc  sums  due 
each.  Salt  l.Ake  Co.  v,  Golding,  U.  319.  An 
executor  cannot  be  joined  with  the  devisee  as 
co-plaintifi' in  an  action  to  declare  and  enforce  a 
trust  in  ftivor  of  such  devisee;  he  has  no  right  to 
such  title  or  tnut,and  no  interest  therein,  l^lcigh 
V.  Hulet.  2  IT.  122.  Under  fhcts  set  out;  held,  that 
the  bringing  in  of  a  third  party  wa.<!  error.  Gar- 
land V.  McMartin,  8  U.  IW;  :»  P.  3(i).  A  mining 
company  which  is  liable  upon  a  contract  cannot 
complain  because  its  manager  la  improperly  joined 
as  a  party  defendant,  in  an  action  for  a  breach 
of  the  contract.   Buflhtti  t.  SocIvtL'  Des  Mines,  10 


U.  386;  37  P.  591.  Where  two  officers  as  individnaU 
were  joined  with  the  defendant  corporation  in  su 
action  for  specific  performance;  held,  that  thcro 
was  a  mi^omder.  whitehill  v.  Lowe,  10  U.  419; 
37F.6H9. 

SUBDV.  6.  A  failure  to  demur  specially  to  a 
mi^oinder  of  causes  of  action  is  a  waiver  of  tbo 
objection.  Wenner  v.  Smith,  4  U.  238;  9  P.  293.  A 
complaint  in  an  action  to  set  aside  a  f^widalent 
ofldgnment,  and  for  the  appointment  of  a  receiver 
examined,  and  held  not  to  oe  demumhle.  Otteii- 
berg  v.  Barnes,  10  U.  200;  37  P.  267. 

SUBDV.  6.  Complaint  containing  one  good, 
count  is  not  subiect  to  general  demurrer.  Potter  v. 
Husscy,  1  U.  249.  Nor  is  answer  containing  oaa 
good  defense.  Groesbeck  v.  Bell,  1  U.  3^  Duensa 
of  statute  of  limitations  may  be  taken  by  deronner. 
Bumes  v.  Crane,  1  U.  179.  Joint  demurrer  of  twfl 
defendants  should  be  overruled  if  complaint  states 
a  cause  of  action  against  either.  Walker  v. 
per,  2  U.  98.  In  an  action  upon  a  bail  bond,  an 
allegation  that  defendant  was  admitted  to  bidl  i*' 
not  an  allegation  that  defondsnt  was  releaaed 
custody,  and  a  demurrer  to  the  eomplaint  shaaM 
bo  sustained.  People  v.  Solomon,  5  U.  277;  15  P- 
4.  Where  an  action  is  brought  under  section  3306, 
subdivision  o,  C.  L.  ISHS,  and  an  attachment  is 
iiisued,  the  complaint  which  shows  on  Its  face  that 
the  debt  is  not  yet  due,  but  does  not  allege  any 
acts  of  fraud,  is  demurrable.  Belz,  Schwab  &  Oa. 
v.  Tucker,  10  U.  lai;  37  P.  249.  Objection  that 
complaint  does  not  state  cause  of  action  may  be 
taken  for  the  first  time  in  appellate  court.  Holt  v. 
Pearson,  12  U.  C3;  41  P.  561.  But  see  Voorhecs 
v.  Manti  City,  13 U.  435;  45  P.  564,  modifying  Holtv. 
Pearson.  Where  defendant  relies  upon  statute  of 
limitations  in  his  demurrer  he  should  point  it  oat 
specifically.  Thomas  v.  Glendinning,  13  U.  47;  44 
P.  652. 

BUm>V.  7.  A  complaint  is  not  ambiguous  by 
rvaaon  of  the  single  fact  that  allegations  are  mada 
on  information.  Thackara,  Buck  &  Co.  v.  Beid,  1 
U.  '£36.    Demurrer  that  complaint  is  "  multifarious 
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and  iiDproperl7  confoanda  two  distinct  causes  of     tain,"  is  not  specific  Owen  y.  Oriatt,  4  U.  96;  6P. 
action  not  belon^Dg  to  the  same  clasu"  and  that  G27. 
complaintis  "ambiguous,  unintelligible,  and  uncer- 

2963.  Must  specify  gfTOunds.  Answer  at  same  time.  The  demuiTcr 
most  distinctly  specify  the  grounds  upon  which  aoiy  of  the  objections  to  the  com- 
plaint are  taken,  fnless  it  do  so  it  may  be  disr^ardod.  It  muy  be  taken  to  the 
whole  complaint  or  to  any  of  the  cauRcs  of  action  stated  therein ,  or  the  defendant 
may  demur  wad  answer  at  the  same  time.    [C.  L.  g  31^22. 

Cal.  C.  Civ.  P.  J  431.  T>emurrer  not  waived  hyfiling  aniwer  or  reply  at 

May  demur  and  answer  at  same  time,  {  2073.     eame  time,  i  3004. 

2964.  Amendment  to  be  filed  or  served.   Answer.   Default.  If 

the  complaint  is  amended,  a  copy  of  the  amendments  must  be  filed,  or  the  court 
may,  in  its  discretion,  require  the  complaint,  as  amended,  to  be  filed,  and  a  copy 
of  the  amendments,  or  lunended  complaint,  must  be  served  upon  the  defendants 
affected  thereby,  or  upon  their  attorneys  if  they  have  appeared  by  attorney.  The 
defendant  must  answer  the  amendment  or  the  complaint  as  amended,  within 
ten  days  after  service  thereof,  or  such  other  time  as  the  court  may  direct,  and 
judgment  by  default  may  be  entered,  upon  failure  to  answer,  as  in  other  cases. 
[C.  L.  §  3223. 

Oil.  C.  Civ.  P.  2  432*,  30(6.    TiniB  to  amend  runs  from  servire  of  notice 

All  pleadings  Kubsequent  to  complaint  to  be  filed  except,  WOft.  Service  of  uotices and papent,  113330- 
aud  served,  3  :S99.  Amendmentgenerally,  gi^  3004,  3337. 

2966.  Pleading  over  not  waiver  of  demurrer.  The  pleading  over  to 

any  action  aftei*  the  overruling  of  a  demurrer  shall  not  be  deemed  or  considered 

a  waiver  of  the  demuner.    [*94,  p.  42. 

Exception  to  ruling  on  demurrer  is  not  waived  antn^-er,  which  states  no  objection  to  the  complaint, 

by  answering  either  at  the  Bame  time  or  sabse*  exception  to  the  overruling  of  demnrrcr  iswaived. 

qucutly.    Winea  v.  Stevens.  1  U.  305.    Henderson  Spanish  Fork  v.  Hopper,  7  U.  235;  26  P.  293. 

T.  Taragren,  9  U.  432;  ^P.4S5.  Contra:  Youngv.  Where  a  defendant  demurs  and  afterward  answers, 

Martin,  3  U.  484;  24  P.  909.   But  where  defend-  but  before  trial  withdraws  the  answer  and  allows 

anta'  demnner,  filed  months  after  their  answer,  is  j  udgment  to  be  entered,  he  waives  tlio  demurrer, 

overruled,  whereupon  tbey  go  to  trial  on  the  Evans  v.  Jones,  10  U.  l&fi;  37  P.  26S, 

2966.  Objections  taken  by  answer.  When  any  of  the  matters  enu- 
merated in  section  twenty-nine  hundred  and  sixty-two  do  not  appear  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer.     [C.  L.  §  3224. 

C^l.  C.  Civ.  P.  _g  433.  objection  may  be  taken  advantage  of  by  answer 

Where  the  mi^uinder  of  parties  defendant  does  undor  tho  provixiun  of  section  '^24,  C.  L.  1888. 
not  appear  Qi>on  the  face  of  the  complaint,  the     Prcshaw  v.  Dee,  6  U.  360;  23  P.  763. 

2967.  Objections  not  taken  deemed  waived.  If  no  objection  be 
taken,  either  by  demurrer  or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  cxre])ting  only  the  objection  to  the  jui-isdiction  of  the  court, 
and  the  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    [C.  L.  §  3225. 

CaJ.  C.  Civ.  P.  2  434.  in  fact  two  firms  with  a  common  member,  the  fail- 

Alle^tions  not  denied  taken  as  true,  $  S996.  uretopleadnon-joinderadniitAthoexecutionof  the 

Otfjectiona  to   counterclaim  not  taken  deemed  notes  by  the  makers  aa  individuals  to  tho  payees  as 

waived,  ?  2979.  individuals.    Jungk  v.  Reed,  9  U.  49;  33  P.  236. 

Applied  in:  Spencer  v.  Van  Cott.  2  U.  337.   Wen-  An  olyection  to  a  corporation  being  mode  »  party 

ner  v.  Smith,  4  U.  238,  9  P.  2f)3.  Where  two  men  defendant  to  a  creditor'H  bill  to  collect  unpaid  sub- 

■ned  two  other  men  as  individuals,  and  it  is  elaimed  ocriptions,  unless  set  up  by  demurrer  or  answer,  is 

that  the  payees  and  makers  of  the  notes  sued  on  are  waived.  Henderson  T.Tnmgxen,  9  U.  432;  %  P.  4fX5. 


Chapter  12. 

ANSWER 

2968.  What  answer  must  contain.  Denial.  Oounterclaim.  The 
answer  of  tho  defendant  must  contain : 

1,    A  general  or  specific  denial  of  each  material  allegntion  of  the  complaint 
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controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief,  or  a  specific  admission  or  denial  of  some  of  the  aII^ation» 
of  the  complaint,  and  also  a  general  denial  of  all  the  allegations  of  the  compliunt 
not  specifically  admitted  or  denied  in  the  answer. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  coanterdiuin. 
[C.  L.  §  3226*. 


Mont  Civ.  P.  §  690;  N.  Y.  G\.  P.  §  G00»;  Wis., 
8.  &  B.  An.  S.  §  iaffiS;  Cal.  C.  Civ.  P.  §  437*. 

Answer  in  garnisliment  proceedings,  3097-3099. 
Where  ftmwer  controverts  in  part,  plaintiff  may 
take  judgment  by  default  for  undisputed  portion, 
i  3180.  Extousion  of  time  to  aniiwer,  §^  30Wj,  3329. 
Supplemental  answer,  g  2998.  Verification,  i'i  29fc>3- 
'iiSSo.  Material  allegations  of  cumplaint  taken  as 
true  if  not  controvprted,  §  2996.  Time  .to  answer 
after  demurrer  overruled  runs  from  service  of  no- 
tice, exertion,  g  3009.  Time  to  answer  complaint, 
'i  2S38.  Defendant  interposing  counterclaim  enti- 
tled to  provisional  remedies,  §  3123.  Defendant 
entitled  to  afflmiativo  relief  must  demand  it,  g  2975. 
Order  to  make  couuterclaim  a  separate  action,  g 
2973. 

"Defendant  is  informed  and  believes  tbat  tbe 
time  of  payment  of  said  note  was  extended,"  etc., 
is  not  a  Bufflcient  allegation  of  the  fact  of  extension. 
Baskin  v.  Godbe.  1  U.  '28.  Denial  in  language 
of  complaint  is  ha.d.  Bock  Springs  Coal  Co.  v. 
Salt  I-ake  Sanitarium  Ass'n,  7  U.  158;  25  P.  742. 
Conway  v.  Clinton,  1  U.  215,  Sufficiency  of  denial, 
see  deosiona  under  §  2996.  The  form  of  the  denials 
in  an  answer  is  not  material;  it  is  sufficient  if 
the  denials  meet  and  traverse  the  allegations  of 
the  complaint.  Morrison  v.  O'Reilly,  2  U.  165. 
Ji^toppel  in  pais  relied  on  as  defen.se  in  ejectment 
must  oe  pleaded.  I'oynter  v.  Chipraan,  8  U.  442; 
32  P.  690.  Duke  v,  Griffith,  9  U.  469;  Si  P.  512.  In 
an  answer  justifying  seizure  under  attachment  of 
property  in  hand^  of  and  claimed  by  a  third  person, 
tho  proceedings  should  be  averred,  since  no  intend- 
ment of  regularity  can  be  indulged.  Jones  V. 
McQueen,  13  U.  17ft;  45  P.  202.  Wher«  the  promise 
or  agreement  is  alleged  generally,  the  court  will 
not  assume  upon  demurrer  that  it  was  not  is  writ- 
ing. In  that  case,  the  burden  is  thrown  on  the 
defendant  to  allege  that  it  was  not  iu  writii^. 
Kilpatric^-Koch  Dry  Goods  Co.  T.  Box,  13  U.  492; 


45  P.  629.  The  denial  of  the  authoiitr  of  a  nptt- 
sentative  under  a  will,  npon  informatf  on  and  belter, 
is  insufficient.  Thompson  v.  Skeen,  14  U.  209;  46  P. 
1103. 

An  answer  in  a  mandamus  proceeding  allegingc 
"that  defendant  had  fully  ^asRed  upon  said  retcrns 
and  canvassed  tho  same,"  is  simply  a  statement  of 
a  legal  conclusion,  and  tenders  no  material  i^e. 
Lyman  v.  Martin,  2  U.  136.  An  answer  setting  np 
a  defense  to  a  promissory  note  which  alleges  that 
"  the  plaintiff  is  not  an  innocent  holder  mr  value 
of  said  note,"  and  "  that  said  note  was  wrongfully 
and  fraudulently  obtained  from  one  indoraer 
another  indorser  and  in  fraud  of  tho  rights  of  the 
payee,"  etc.,  are  statements  of  legal  conclnsloiis 
only  and  are  insufficient  to  authorize  the  ^miadon 
of  testimony.  Voorhees  v.  Fisher,  9  U.  303;  Si  P. 
64.    See  Huasey  v.  Smith,  1  U.  241. 

Defense  of  contributory  negligence  should  be 
affirmatively  pleaded;  but  need  not  be  where  plain- 
tiff's evidence  shows  it.  Bunnell  v.  Bio  Grande 
W.  By.  Co.,  13  U.  314;  44  P.  92T.  Contributory 
negligence  is  an  affirmative  defense,  and  should  lie 
pleaded  in  the  answer.  Andreson  v.  Ogden  Uuion 
By.  Co..  8  U.  128;  30  P.  305. 

Where  the  complaint  asks  that  defendant  be 
reqoired  to  set  forth  their  advcnic  clum,  and  the 
defendant  in  answering  seta  up  tho  agreement 
upon  which  they  base  their  rights,  and  pray  that 
their  rights  as  shown  by  the  allegations  in  their 
answer  may  he  decreed  to  them,  the  court  m»y 
grant  an  ^Brmative  decree  without  a  craea-com- 
plaint  Brighton  &  N.  P.  Irr.  Co.  t.  Litde,  14  C. 
42;  46  P.  268. 

If  answer  is  insufficient,  plaintiff  is  entitled  to 
judgment  on  the  pleadiugs.  Smith  v.  Faust,  1  V. 
90.  And  no  findings  arc  neces.«irv,  Dickcrt  v. 
Weise,  2  U.  350.  But  this  right  is  waived,  if  net 
claimed  till  after  verdict  Smith  v.  Faust,  1 U.  80. 
Firman  v.  Bat«inan,  2  U.  268. 

2969.  Counterclaim  defined.  The  counterclaim  mentioned  in  the  last 
section  must  be  one  existing  in  favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the  action,  and  arising  out  ol 
one  of  the  following  causes  of  action : 

1.  A  cauf^e  of  action  arising  out  of  the  tnuiBaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiffs  claim,  or  connected  with  the  sutqect  of 
the  action. 

2.  In  an  action  arming  npon  contract,  any  other  cause  of  action  arising  also 
upon  contract,  and  existing  at  the  commencement  of  the  action.    [C.  L.  §  3227. 

Col.  O.  Civ.  P.  g  438. 

In  an  action  at  law,  the  defendant  cannot  set  op 

a  defense  in  tort,  when  the  tort  does  not  grow  out 
of  tho  cause  of  auction  sued  on.    Zcile  v,  Moritz,  1 


ejected  from  land,  for  an  Injunction  and  damages, 
defendant  cannot  counterclaim  damages  caused  1^ 
plaintiff  in  regaining  poaoearion  several  dbys  after- 
ward.  Harks  t.  Tompkins,  7  U.  421;  27  P.  6. 


U.  283.   In  action  by  pcnjon^wbo  has  been  forcibfy 

2970.  Effect  of  figure  to  set  up  counterclaim.  If  the  defendant 

omit  to  set  up  a  counterclaim  in  the  cases  mentioned  in  the  first  subdivision  of 
the  last  gection,  neither  he  nor  his  assignee  can  afterward  maintain  an  action 
against  tbe  plaintiff  prefer.    [C.  L.  §  3228. 
Cal.  C.  Civ.  P.  2  439. 

2971.  Gross-demands  compensated  as  far  as  equal.  When  cross- 
demands  have  existed  between  persons  under  such  circumstances  that  if  one 
had  brought  an  action  against  the  other,  a  counterclaim  could  have  been  set  up, 
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the  two  demands  shall  be  deemed  compensated  so  far  an  they  eqnal  each  other, 
and  neither  can  be  deprived  of  the  benefit  thereof  by  the  assignment  or  death  of 
the  other.    [C.  L.  §  3229. 

Cal.  C.  Civ.  P.  §  440. 

Actloa  by  assignee  not  to  prejudice  seb^iff  or  defense,  §  2903. 

2972.  Several  defenses  allowed.  Answer  and  demurrer.  The 
defendant  may  set  forth  by  answer  as  many  defenses  and  counterclaims,  legal  or 
e<iuitable,  or  botli,  as  he  may  have.  They  must  be  separately  stated,  and  the 
several  defenses  must  refer  to  the  causra  of  action  which  they  are  intended  to 
answer  in  a  manner  by  which  they  may  be  intelligibly  distinguished.  The 
defendant  may  also  answer  one  or  more  of  the  several  causes  of  action  stated  in 
the  complaint  and  demur  to  the  residue,  or  may  demur  and  answer  at  the  same 
time.     [C.  L.  §  3230*. 

Cal.  C.  Civ.  P.  3  441*.  is  permitted  to  plead  as  many  defensen  as  he  may 

Demurrer  not  waived  by  filing  answer  and  have,  if,  when  the  answer  is  verified,  they  be  not 

dmnnrrer  at  same  time,  i  3004.    May  demur  and  contradictory.    Bumham  v.  Call,  2  U.  433.  Kquf- 

onswet  at  same  time.  §  2963.  table  as  well  as  legal  defenses  may  be  set  up  ia 

Oltiection  that  defenses  are  inconMstent,  if  not  ejectment.   Kaho  v.  Old  Telograpb  Mining  Co.,  2 

taken  by  demurrer  or  motion,  is  waived.  Conway  U.  174.   Steele  T.  B^ey,  7  U.      01  P.  755b 

V.  Clinton,  1  U.  215.   A  defendant,  under  our  code 

2973.  Proceeding  when  new  party  necessary  to  decision  on 
counterclaim.  When  a  new  party  is  necessary  to  a  final  decision  upon  a  coun- 
terclaim, the  court  may  either  permit  such  party  to  be  made,  or  direct  that  it  be 
stricken  out  of  the  answer  and  made  the  subject  of  a  separate  action. 

Iowa,  HcClain's  An.  C.  §  386a    Kansas  (1889)  ^  4180*. 
New  parties  may  bo  brought  in,  g  2flti6. 

2974.  Grose-complaint  against  co-defendants.  AVhen  a  defendant 
has  a  cause  of  action  affecting  the  subject  matter  of  the  action  against  a  co-defend- 
ant, he  may,  in  the  same  action,  file  a  cross-complaint  against  the  co-defendant. 
The  defendant  thereto  may  be  served  as  in  other  cases,  and  defense  thereto  shall 
be  made  in  the  time  and  manner  prescribed  in  regard  to  the  original  complaint, 
and  with  the  same  right  of  obtaining  provisional  remedies  applicable  to  the  case. 
The  prosecution  of  the  crosa-complaint  shall  not  delay  the  trial  of  tiie  original 
action  unless  the  court  otherwise  directs.    [G.  L.  §  3231*. 

Iowa,  McClain's  An,  C.  J  GSey*.    Cal.  C.  Civ.  P.  set  up  in  such  cross^M>mplaint  is  equitable,  and 

§  442*.  that  neither  a  defciiae  to  tne  orignal  action  nor  an 

CoQTt  may  determine  right  of  parties  on  each  independent  action  at  law  would  afford  such 

side  as  between  themselves,  ^  3184.  defendant  compleln  and  adequate  relief.  Bullion 

Averments  of  croH-i-cumplaint  rharging  fraud  in  R.  <b  Champion  M.  Co.  v.  Eureka  Hill  Mining  Co., 
action  of  »yectment  charging  fraud,  net  out  and  held  5  U.  3;  11  P.  515.  Burden  of  proof  ia  on  defend* 
sufficient.  Burlock  v.Shupe,5U.  42.-(:  17P.19.  Ailc-  ant  filing  cross-complaint  to  prove  his  affirmative 
^tions  of  croes-complaint  on  covenant  of  warninty  allegatious  therein.  Stevens  v.  Uigginbotham.  6 
in  suit  to  foreclow.  purcbase  money,  mortgage  set  U.  215;  21  P.  W6.  Whore  in  ejectment  defendnot 
out  and  held  insufficient.  Kclley  v,  Kerxhaw,  5  flies  cross-complaint  claiming  title,  and  asking 
IT.  417;  16  P.  488.  In  an  action  for  damages  for  aflirmatiye  relief,  his  title  may  be  qniet«d  againrt 
trespaadng  upon  a  mining  claim;  hcM,  that  a  cross-  plaintilT.  Ayres  t.  Jack,  7  U.  249;  26  P.  300. 
complaint  filed  by  one  of  the  defendants  asking  to  ■  Afiirmative  relief  may  be  granted  on  answer  set- 
have  itu  title  to  the  Eureka  lo<le  quieted,  alleging  ting  up  &cts  entitling  to  it,  and  praying  therefor, 
that  plaintiff  had  set  up  an  adverse  claim  to  a  cer-  though  not  called  a  croas-complaint.  Perego  v. 
tain  number  of  feet  thereof  and  was  anserting  the  Dodge,  9  U.  3;  33  P.  221.  Affirmed,  163  U.  8.  IflO. 
same  by  the  original  action,  snfficicntly  shows  tliat  Xew  parties  ma^  be  bronght  In  by  crosg-complaint. 
thc_  relief  asked  therein  affecta  the  property  to  ClnilmerH  v.  Trent,  11  U.  88;  39  P.  JSS. 
which  the  action  rehttes;  that  the  cause  of  action 

2975.  Defendant  entitled  to  affirmative  judgment  must  demand 

it.    Where  the  defendant  deems  himself  entitled  to  an  affirmative  judgment' 
f^ainst  the  plaintiff,  by  reason  of  a  counterclaim  interposed  by  him,  he  must 
demand  the  judgment  in  his  answer. 

N.  Y.  CiT.  P.  g  509. 

Verdict  when  counterclaim  exceeds  plaintiff's  demand,  g  31S1. 
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Chapter  13. 

DEMURRER  TO  ANSWER. 

2976.  Grounds  of  demurrer  to  answer.  The  plaintiff  may.  within 

ten  days  after  the  eervice  of  the  answer,  demur  to  the  same  or  any  defense  tberan, 
upon  one  or  more  of  the  following  grounds : 

1.  That  several  causes  of  counterclaim  have  been  improperly  joined. 

2.  That  the  answer  does  not  state  facts  sufficient  to  constitute  a  defense. 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  uncertain.  [C.  L. 
§  3232-3*. 

Cal.  C.  CiY.  P.  g§  443*,  444*  g23005,33S9.  Sb&nt  and  ineleTantamwen  stricken 

Time  to  answer  or  demur  may  be  extended,     out,  ^  S987. 

2977.  Grounds  of  demurrer  to  counterclaim.  The  plaintoff  may  also 
demur  to  a  counterclaim  where  one  or  more  of  the  following  objections  thereto 
appear  upon  the  face  of  the  counterclaim : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendsuit  has  not  1^^  capacity  to  maintain  the  same. 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause. 

4.  That  there  is  a  defect  or  misjoindei*  of  parties. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

6.  Because  the  cause  of  action  stated  is  not  pleadable  as  a  connterclaim  to 

the  action. 

7.  EecauBC  it  is  ambiguous,  unintelligible,  or  uncertain. 

Mont.  Civ.  p.  i  714». 

2978.  Id.  How  taken.  Demurrer  and  reply.  Grounds  specified. 

Such  demurrer  may  be  token  to  the  whole  answer,  or  to  any  of  the  alleged 
defenses  oi;  counterdaims  therein ;  and  the  plaintiff  may  demur  to  one  or  mote  of 

the  several  defenses  and  counterclaims,  and  reply  to  the  residue  of  the  coimter- 
claims.  The  demurrer  shall  distinctly  specify  the  grounds  of  objection  taken, 
and  when  to  a  counterclaim,  in  a  similar  manner  to  that  required  in  a  demurrer 
to  l^e  complaint;  otherwise,  it  may  be  stricken  out. 

Mont.  Ot.  p.  ii  712»,  TIB*. 

2979.  Objections  taken  by  reply.  Not  taken,  deemed  waived. 
Exceptions.  \Vhen  any  of  the  objections  to  a  counterclaim  mentioned  in 
sections  twenty-nine  liundred  and  seventy-six  and  twenty-nine  hundred  and 
seventy-seven  do  not  appear  upon  the  face  of  the  answer,  the  objection  may  be 
taken  by  reply.  If  not  so  taken,  either  by  the  demurrer  or  reply,  the  plaintiff 
shall  be  deemed  to  have  waived  the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court,  and  the  objection  that  the  counterclaim  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    [C.  L.  §§  3224-5*. 

Cal.  C.  dv.  p.  §3  4.33*-4*.  tion  to  the  answer,  they  abandoned  tfadrdmunw. 

ObjectioDstocomplaintnottakcndcemedwaivcd,  and  it  ceased  to  become  a  part  of  the  reeora. 

g29S7.  Young  v.  Martin,  95  U.  8.  3M;  lamc  ewe,  3  U. 

Where  the  plaintiffs  instead  of  relying  on  the  4&4,  S4  P.  908. 
sufficiency  of  an  alleged  demurrer  filed  a  replica- 


CHAPTER  14. 

REPLY. 

2980.  Reply  to  counterclaim,  what  to  contain.  When  the  answer 
contains  a  counterclaim,  plaintiff  may,  within  t^  days,  if  he  do  not  demur  thereto, 
reply  to  the  counterclaim.    Such  reply  must  contain : 
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1.  A  general  or  specific  denial  of  each  material  all^;ation  of  the  counterclaim 
controvert^  by  the  plaintiff,  or  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense,  in  ordinary  and 

concise  language  without  repetition.    The  plaintiff  may  set  forth  by  reply  as  many 

defenses  to  the  counterclaim  as  he  may  have.    They  must  be  separately  stated,  and 

refer  to  the  counterclaims  which  they  are  intended  to  answer  in  such  manner 

that  they  may  be  intelligibly  distinguished. 

Uottt.  Civ.  p.  ^  730*.  extended.  g§ 3005,  33S9.  Time  to  replrafterdemur- 

Beply  in  gaini«)iineat  proceedings,  |  3099.  Sap-  rer  overruled  runs  from  service  of  notice,  exceptioD, 
plemental  repl?,  S  S998.    Time  for  reply  ma?  be     2  3009. 

2981.  Failure  to  demur  or  reply  admits  counterclaim.  If  the 
plaintiff  fails  to  demur  or  reply  to  the  counterclaim,  the  same  shall  be  deemed 
admitted. 

Morit.  Civ.  P.  72^. 

New  matter  in  counterclaim  not  controverted  taken  as  true,  2996. 

2982.  Demurrer  to  reply  for  insufflciency.  The  defendant  may, 
within  ten  days,  demur  to  the  reply,  or  any  defense  therein,  when  upon  the  face 
thereof,  it  does  not  state  facts  sufficient  to  constitute  a  defense,  stating  such 
grounds. 

Mont.  Civ.  p.  I  723*. 


Chapter  15. 

VERIFICATION. 

2983.  Verification,  how  made  and  by  whom.  Ev^  pleading  must 
be  subBcribed  by  the  party  or  his  attorn^.  AVhen  the  complaint  is  verified,  or 
when  ihe  state  or  any  state  officer  in  his  official  capacity  is  plaintiff,  all  subsequent 
pleadings,  except  demurrers,  must  be  verified,  unless  an  admission  of  the  truth 
of  the  allegation  might  subject  the  party  to  a  criminal  prosecution,  or  unless  a 
state  officer  in  his  official  capacity  is  defendant.  The  affidavit  of  verification 
must  state  that  the  pleading  is  true  to  the  knowledge  of  the  deponent,  except  as 
to  the  matters  therein  stat^  on  information  and  belief,  and  that  as  to  those  he 
believes  it  to  be  true.  Such  verification  must  be  made  by  a  party,  unless  aR  the 
parties  are  absent  from  the  county  where  the  action  is  brought,  or  from  some 
other  cause  unable  to  verify  it,  or  the  facts  are  within  the  knowledge  of  the  attor- 
ney or  other  person  verifying  the  same.  The  affidavit  may  also  1»  made  by  the 
agent  or  attorney,  if  the  action  or  defense  is  founded  upon  a  written  instrument 
for  the  payment  of  money  only,  and  such  instrument  be  in  the  possession  of  the 
agent  or  attorney.  "When  the  pleading  is  verified  by  the  attorney  or  other  person, 
except  one  of  the  parties,  the  verification  must  show  the  reason  why  it  is  not 
made  by  a  party,  and  that  the  matters  stated  are  true  to  the  best  knowledge, 
information,  and  belief  of  the  deponent.  When  a  corporation  is  a  party,  tiie 
verification  may  be  made  by  any  officer  or  agent  thereof.  Amendments  may  be 
made  without  being  verified,  unless  a  new  and  distinct  cause  of  action  or  coun- 
terclaim ia  thereby  introduced,  in  which  case  th^  shall  be  verified  as  other 
pleadings.    [C.  L.  §  3234*. 

CM.  C.  Civ.  P.  2  446*.  fully  verified  by  the  attorney.   Thackara  v.  Eeid, 

A  party  may  represent  himself  in  any  court,  1  U.  238. 

Con.  art.  1,  sec.  11.  For  decisions  on  the  sufficiency  of  allegationfl  on 

Flesidinii  must  be  In  rach  form  u  to  be  truth-  information  and  belief,  see  §8  2960,  2968. 

2084.  Certain  allegations  admitted  unless  denictl  verified.  In 

all  actions,  allegations  of  the  execution  of  written  instruments  {md  indorsements 
th^^n,  of  the  existence  of  a  corporation  or  partnership,  or  of  any  appointment 
or  authority,  or  the  correctness  of  any  account  duly  verified  by  the  affidavit  of 
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the  party,  his  agent  or  attorney,  shall  be  taken  as  true,  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  pai'ty,  his  agent  or  attorney.    [C.  L. 
§§  3235=1^*. 
Kan.,  g  4191. 

2985.  Id.    Execution  not  admitted  when  inspection  reftised. 

Demand.  But  the  execution  of  the  written  instruments  mentioned  in  the  pre- 
ceding section  is  not  deemed  admitted  by  a  failure  to  deny  the  same  under  oath, 
if  the  party  desiring  to  controvert  the  same  is,  upon  demand,  refused  an  inspec- 
tion of  the  original.  Such  demand  must  be  in  writing,  served  by  copy  upon  the 
adverse  party  or  his  attorney,  and  filed  with  the  papers  in  the  case.    [C.  L.  §  3237. 

Cal.  C.  Civ.  p.  §  449». 

Demand  for  copy  of  wrltiiiK,  etc,  §2  34X0.,  3474.   Beftual  to  admit  genainencBS  of  writing,  costa,  {  3433L 


Chapter  16. 

GENERAL  lil'LES  OF  PLEADING. 

2986.  Pleadings  liberally  construed.  In  the  construction  of  a  plead- 
ing for  the  purpose  of  determining  its  efiEect,  its  allegations  must  be  liberally 
construed,  with  a  view  to  substantial  justice  between  the  parties.    [C.  L.  §  3238. 

Cal.  O.  Civ.  P.  §  452.  pleading  is  coastrued  strongly  against  the  pleader. 

Stotute  in  derogation  of  common  law  not  to  be  Holt  v.  Pearson,  12  U.  63;  41  P.  S61.   When  eon- 

Btrictly  conatrned,  g  2489.   Proviaiona  of  statutea  strningpleadingnpondemuner,  tliat meaning irill 

liberaUy  construed,  g  2489.   Errors  or  defects  not  be  adopted  most  unfitvonble  to  the  pleader;  but 

affecting  substantial  rights  disregarded,       3008,  after  trial  the  rule  is,  that  of  two  rensonable  mean- 

3285.  ings,  the  one  shall  be  taken  which  supports  the 

Applied,  and  complaint  held  sufficient  in  Fanis-  complaint  or  plea.   Johnston  t.  Heaghr,  14  U.  ji^-. 

worth  V.  Holderman,  3  U.  381;  4  P.  337.    But  a  47  P.  861. 

2987.  Sham,  irrelevant,  and  redimdant  matter  stricken  out 
Sham  and  irrelevant  answers  and  replies,  and  irrelevant  and  redundant  matter 
inserted  in  a  pleading,  may  be  stricken  out,  upon  such  terms  as  the  court  may  in 
its  discretion  impose.    [G.  L.  §  3239*. 

Cal.  0.  Civ.  P.  §453*.  24  P.  762.   It  is  error  to  strike  ftx>m  the  files  a  enw 

Unnecessary  allegations  may  be  disregarded  as  complaint  bjr  wlitch  defendant  seeks  afflnnatiTe 

surplnsagc.  Houtz  v.  OiBborn.  1 U.  173.  Unverified  relief  and  joins  necessary  partiesomitted  byplain- 

answer  to  Teriflcd  complaint  lasham  and  frivolons.  tiff,  thongh  plaintiff  amends  hia  complaint  by 

Crompton  v.  (Irov,  2  U.  245.   In  no  case  will  a  inserting  eaai  necessary  parties.    Chalmen  v. 

pleading  decent  and  decorous  In  language  be  Trent,  11  U.  88;  88  P.  48S. 
stricken  from  the  files.   Heath  v.  White,  3  U.  474; 

2988.  Account,  how  pleaded.  Bill  of  particulars.  It  is  not  neces- 
sary for  a  party  to  set  forth  in  a  pleading  the  items  of  an  account  therein  alle^, 
but  he  must  deliver  to  the  adverse  party,  within  ten  days  after  a  demand  thereof, 
in  writing,  a  copy  of  the  account,  or  be  precluded  from  giving  evidence  thereof. 
The  court,  or  a  judge  thereof,  may  order  a  further  account  when  the  one  delivered 
is  too  general  or  is  defective  in  any  particular.    [C.  L.  §  3240. 

Cal.  C.  Civ.  P.  §  454*.  This  section  does  not  apply  to  actions  upon  an 

Demand  for  copy  of  entries,  etc.,  order,  §  3474.     account  stated.   Bobhin.s  t.  Woodhull,  1  D.  317. 

2989.  Description  of  real  property  in  pleading.   In  an  action  for 

the  recovery  of  real  property,  it  must  be  described  in  the  complaint  with  sudi 
certainty  as  to  enable  an  officer,  upon  execution,  to  identify  it.    [C.  L.  §  3241. 

Cal.  C.  Civ.  P.  3  4S5.  In  action  to  quiet  title  to  a  vein,  it  is  snffidently 

Complaint  in  ejectment  against  a  co-tenant,  and  described  by  its  name,  if  the  boundaries  of  tw 

verdict  and  judgment  thereon,  filling  to  specify  claim  in  which  it  apexes  are  riven.  ^llion-Beck 

plaintiff's  interest,  are  fatally  defectlTe.  Lillian-  &  C.  M.  Co.  v.  Eureka  Hill  Hinlng  Co»  6  U.  8;  11 

skyoldt  V.  Goss,  2  U.  292.  P.  515. 

2990.  Judgments,  how  pleaded.  Prool  In  pleading  a  judgment  or 
other  determination  of  a  oonrt,  board,  or  officer  of  special  jurisdiction,  it  is  not 
nec&aeeay  to  state  the  facts  conferring  jurisdiction,  but  such  judgment  or  deter- 
mination may  be  stated  to  have  been  duly  given  or  made.    If  such  allegation  be 
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otmtroverted,  the  party  pleading  must  establish,  on  the  trial,  lAie  facts  conferzing 
jorisdiction.    [G.  L.  g  3242. 

Cal.  C.  CiT.  P.  2  456.  Similar  section,  criminal  prooednre,  2  4744. 

2991.  Conditions  precedent,  how  pleaded.  Proof.  In  pleading  the 
performance  of  conditions  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such  allegation  be  contro- 
verted, the  party  pleading  must  establish,  on  the  trial,  the  facts  showing  such 
performance.    [C.  L  §  3243. 

ai.  c.  Civ.  P.  2  457. 

2992.  Statute  of  liznitations.  how  pleaded.  Proof.  In  pleading 
the  statute  of  limitations,  it  is  not  necessary  to  state  the  facts  showing  the  defense, 
but  it  may  be  stated  generally  that  the  cause  of  action  is  barred  by  the  provisions 
of  section  (giving  the  number  of  the  section  in  tiie  code  of  civil  procedure  relied 
upon,  and  of  the  subdivision  thereof,  if  it  is  eo  divided) ;  and  if  snch  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the  trial,  the  facts  showing 
that  the  cause  of  action  is  so  hatred.    [C.  L.  §  3244. 

Cal.  C.  av.  P.  3  458.  nnder.  Spanish  Fork  t.  Hopper,  7  U.  235;  26  P. 

LimitBtions,  1%  8856-^SOl.  293.    Defense  of  statute  of  limitations  may  be 

Answer  stating  merely  that  the  action  is  barred  raised  by  demnrrer.   Bumes  v.  Crane,  1  U.  17B. 

by  tiie  statute  of  limitations,  is  insufficient  here-  Thomas  t.  Olendinnlng,  13  U.  47;  44  P.  65S. 

2993.  Private  statute,  how  pleaded.  In  pleading  a  private  statute, 
or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  shall  thereupon  take  judidal  notice 
thereof.    [C.  L.  §  3245. 

Cal.  C.  Civ.  P.  g  459*. 

Similar  section,  criminal  procedure,  2  4746.   Private  statute  defined,  g  3377. 

2994.  Xiibel  or  slander,  how  pleaded.  Proof.  In  an  action  for  libel 
or  slander,  it  is  not  necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plainldff  of  the  defamatory  matter  out 
of  which  the  action  arose ;  but  it  is  sufficient  to  state,  generally,  that  the  same 
was  published,  or  spoken,  concerning  the  plaintiff^  and  ii  such  allegation  be  con- 
troverted, the  plaintifi  must  establi^,  on  the  trial,  that  it  was  so  published  or 
spoken.     [C.  L.  §  3246. 

Cal.  C.  Civ.  P.  1 460.  and  concerning  him,  together  with  the  article 
limitation  of  action,  one  year,  $  2SJ9.  Freedom  itself,  and  allegations  of  its  falsity,  states  a  caose 
ofnteecfaandof  thepress,  respousilHlity  for  abuse  of  of  action,  Fenstermaker  t.  Tribune  Pub,  Co.,  13 
risht.  Con.  art.  1,  sees.  1,  15.  U.533;  45  P.  1067.  Where  the  person  claiming  to  be 
In  a  suit  upon  a  news^per  article  concerning  a  libeled  is  designated  in  an  ambiguous  manner,  tea- 
certain  fiamily,  a  complaint  alleging  that  plaintiff  timony  may  tie  given  that  the  publication  was 
is  the  head  thereof  and  residing  at  the  place  named  understood  to  mean  the  person  alleged  to  be  libeled, 
in  the  article,  and  that  the  publication  was  made  of  People  v.  Bitchie,  12  U.  180;  42  P.  209. 

2995.  Id.  Truth  and  mitigating  circumstances.  Evidence.  In 
the  actions  mentioned  in  the  last  section,  the  defendant  may,  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defamatory,  and  any  mitigating 
circnmstances  to  reduce  the  amount  of  damages,  and,  wheth^  he  prove  the 
justification  or  not,  he  may  give  in  evidence  the  mitigating  circumstances.  [C. 
Ii.  §  3247. 

Cal.  C.  av.  p.  2  461.  bune  Pub.  Co.,  12  U.  438;  43  P.  112.    Pleas  of  jus- 

Effect  of  publication  of  retraction  of  libelous 


bune  mo.  Uo.,  iSi  u.  *»;  43  r.  IIZ.  Fleaa  of  jus- 
tification and  miti^tion  may  be  stated  in  one  plea, 
if  the  answer  indicates  that  the  parties  andcii^ 


article,  i  1346. 

Defendant  may  deny  material  allefratioDS  of  cumstances  so  pleaded  are  tendered  both  by  way  of 
oom^aink  and  also  ^ead  Justification  and  in  miti-  justification  and  mitigation.  Id.  Justification 
gation  of  damaaea.   Fenstermaker  v.  Tribune  Pub. 


mnst  be  spedflcally  pleaded,  and  particular  facts 
showing  truth  of  cniu^e,  must  be  clearly  set  forth 


Co»  12U.439;  &P.112.  Hnrplvv.  Garter,  1 U.  17.  ou»...ub                      ^isau     i^ica..^  iici.  luci-u 

Where  the  charge  in  a  libelous  article  is  cer-  in  {sBuable  form.   Id.   Matters  purely  mitigatory 

tainand  speciflc,and  general  allegation  of  its  truth  and  not  available  under  apleaof  justification  must 

is  sufficient  as  a  plea  of  Justification,  but  where  be  spedflcally  pleaded  with  iNarUcnlarity,  but  mere 

the  imputation  complained  of  is  a  ctnudurion  or  eviOMitiaiy  matters  should  Dot  be  set  out.  Fen- 

infennoe,  the  plea  of  justifleation  mostaTUr  the  stermaker  v.  Txflmne  Pub.  On.,  13  IT.  6^;  46  P. 

eoistaiioe  of  a  state  ot  facts  which  irill  wanant  1097. 

the  infsrenoe  of  the  charge.  Fenstermaker  t.  Tri-  In  an  action  for  libel  charging  plaintiflT  with 
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cruelty  and  iuhunian  conduct  toward  a  child,  nut- 
withstanding  plaintiff  may  claim  only  actual 
damages  and  may  rely  only  a^oa  implied  malice, 
yet,  even  then,  evidence  in  mitigation  i.t  admissi- 
ble. FvnBtermaker  v.  Tribune  Pub.  Co.,  12  U.  439; 
43  P.  112.  A  newspaper  article  wbicli  purports  to 
bo  derived  from  outside  sources  need  not  necessa- 
rily state  such  sources  in  order  to  permit  the 
publisher  to  allege  and  prove  that  he  acted  in  good 
faith,  upon  apmirently  reliable  information.  Fon- 
stcrmakcr  v.  Tribuue  Pub.  Co.,  13  V.  532;  45  P. 
1097.  But  see  same  cam.  IS  U.  439;  43  P.  112.  In 
an  action  for  libel  charging  that  the  plaintiff  had 
turned  a  little  girl  out  upon  the  desert  to  starve, 
etc.,  statements  by  the  child  when  found  are  in- 
competoutos  hearsay,  and  inadmissible  as  part  of 
the  res  gestae.  Fenstermaker  v.  Tribune  Pub.  Co., 
12  U.  439;  43  P.  11-^  Evidence  in  mitigation  of 
damages  is  inadmissible  under  plea  of  justification. 
Fenstermaker  v.  Tribune  Pub.  Co.,  13  U.  532;  45  P. 
1097.  The  rule  that  evidence  in  mitigation  can 
only  be  given  when  the  defendant  admitted  the 
charge  to  be  false,  and  that  evidence  tending  to 
prove  the  truth  of  the  charge  was  inadmissible,  has 


been  abrogated  onder  section  3247  C.  L.  1888.  Fen- 
stermaker v.  Tribune  Pub.  Co.,  12  U.  439;  43  P.  112. 
In  an  action  fur  libel  where  defendant  denied  that 
the  publir^itiou  was  false  or  nialiciouB  or  that  tbs 
defendant  published  any  false  or  defamatory  mat- 
ter concerning  the  plaintiff;  hetd,  that  the  answer 
admitted  that  the  aefendant  published  the  article 
in  question,  and  obviated  the  necessity  of  atleginfc 
by  way  of  innuendo  or  proving  at  the  trial  how 
the  defamatoiT  mattiff  had  special  application  to  the 
plaintiff.  Id. 

In  action  for  libel,  the  court  instructed  as  follows: 
"  If  you  find  for  plaintiff,  you  may  take  into  con- 
sideration the  fiict  that  defendant  has  alleged  the 
cliarges  to  be  true,  as  enhancing  damages  and  as 
evidence  of  malice,  unless  you  believe  from  the 
evidence  that  the  allegation  of  the  truth  of  the 
charges  was  made  in  good  faith  and  with  reasonable 
expectation  of  proving  them,  and  such  attempt  to 
prove  was  made  with  a  like  expectation  and  in 
good  faith."  Jfeld,  that  under  this  instruction  the 
jury  was  properly  left  t»  pass  on  the  qnestion 
inviilvcd  in  a  justification.  Lowe  v.  Herald  Co.,  9 
V.  175;  21  P.  991. 


2996  Allegations  not  controverted  taken  as  true.  Each  material 
all^atioii  of  the  complaint  not  controvered  by  the  answer,  and  each  material  alle- 
gation of  new  matter  in  the  answer  not  controverted  by  the  reply,  where  a  reply 
is  required,  must,  for  the  purposes  of  the  action,  be  taken  as  true.  But  an  alle- 
gation of  new  matter  in  the  answer  to  which  a  reply  is  not  required,  or  of  new 
matter  in  a  reply,  is  to  be  deemed  controverted  by  the  adverse  party.  [C.  L. 
§  3248* 


Cal.  C.  Civ.  P.  g  462*. 

Whore  complaint  is  only  controverted  in  part, 
plaintiff  may  take  judgment  by  default  for  undis- 
puted portion,  §  3180.  Counterelaim  not  contro- 
verted deemed  admitted,  g  2981.  Objections  to 
comptaiat  or  counterclaim  not  taken  deemed 
waived,  33  S967,  2979.  Failure  to  controvert  in 
gamiahment  proceedings,  g§  3099,  3100. 

Where  the  statute  provides  that  the  allegations 
of  the  answer  shall  be  deemed  to  be  denied,  this 
docs  not  take  the  place  of  a  bill  in  equity  on  which 
to  grant  affirmative  relief.  Kahnv.  OldTelegraph 
M.  Co.,  2  U.  174.  Applied  to  allegations  of  quan- 
tity and  value  in  trespass.  Bhemko  v.  Clinton,  2 
U.  230.  Snell  v.  Crowe,  3  U.  26;  5  P.  522.  The 
complaint  alleged  that  there  was  due  and  owing 


from  defendant  to  plaintiff  the  sum  of,  etc.  The 
answer  denied  that  there  was  due  or  owing  from 
defendant  to  plaintiff  the  sum  of,  etc.,  or  any  other 
sum;  held,  the  answer  raised  no  material  point  and 
was  iusufflcient.  Dickert  v.  Wcisc,  2  U.  350. 
Ol^jection  that  the  complaint  does  not  state  a  came 
of  action  may  bo  raised  for  tlie  flrsttiiae  on  amcal 
In  the  supreme  court.  Holt  v.  Pearson,  12  U.  63: 
41  P.  561.  Where  thecomplaintalleged  thowrony- 
ful  and  unlawful  conversion  of  certain  property, 
and  the  answer  merely  denied  that  such  prop- 
erty was  "wrongfully  or  nnlawftiliy"  oonvtntea: 
held,  an  admisrion  of  the  eonverrion.  Podloch  v. 
Phclan,  13  U.  333;  44  P.  838. 

Sec  decisions  on  eufficfencT  of  denial  nnte 
2  2968. 


2997.  Material  allegation  defined.  A  material  all^tion  in  a  plead- 
ing is  one  essential  to  the  claim,  or  defense,  and  which  could  not  be  stricken  from 
the  pleading  without  leaving  it  insufficient.    [C.  L.  §  3249. 

Cal.  C.  Civ.  P.  §  463. 

2998.  Supplemental  complaint,  answer,  and  reply.  Either  party 
may  be  allowed  to  make  a  supplemcatal  complaint,  answer,  or  reply,  alleging 
facts  material  to  the  case,  which  have  happened,  or  have  come  to  his  knowledge, 
since  the  filing  of  the  fonner  pleading;  nor  shall  such  new  pleading  be  con^deied 
a  waiver  of  former  pleadings.    [C.  L.  §  3260*. 

Cal.  c.  av.  P.  g  m*. 

Any  Utle  to  tho  premises  in  dispute  that  accrued 
to  the  defendant  after  the  commencement  of  the 


suit  must  be  set  up  by  a  supplemental  answer, 
otherwise  defendant  cannot  avail  himself  itf  it 
Kahu  V.  Old  Telegraph  11.  Co.,  3  U.  174. 


2999.  Pleadings  after  complaint  to  be  filed  and  served.  All  plead- 
ings subsequent  to  the  complaint  must  be  filed  with  the  clei-k  and  copies  thereof 
served  upon  the  adverse  party  or  his  attorney.    [C.  L.  §  3261. 

Cal.  C.  Civ.  P.  §  465.  to  notice  of  subsequent  proceedings,  {3334.  fapm, 

Pai>crB  how  served,      3330-3337.    Extending  etc.,  nmst  be  served  upon  the  attorney  if  oiw 

time  for  service,  ^  3329.    Service  of  amended  com-  appears,  g  3335. 

plaint,  §  2964.  After  appearance,  a  party  iii  entitled 

3000.  Corporate/  partnership,  etc.,  capacity  pleaded  generally. 
A  plaintiff  suing  as  a  corporation,  partn^'ship,  executor,  guardian,  or  in  any  otiiflr 
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-way  implying  corporate,  pfuiaierahip,  representative,  or  other  than  indi\^dual 
capacity,  need  not  state  the  facts  constituting  such  capacity  or  relation,  but  may 
aver  the  same  generally,  or  as  a  legal  conclusion,  and  whera  a  defendant  is  held 
in  sach  capacity  or  relation  a  plaintiff  may  aver  such  capacity  or  relation  in  the 
same  g^eral  way. 

Iowa,  Ucaain'sAn.  C.  3  3923. 


Chapter  17. 

VARIANCE,  MISTAKES  IN  PLEADINGS,  AND  AMENDMENTS. 

3001.  Variance  not  prejudicial  deemed  immaterial.  Amend- 
ment. No  variance  between  the  allegations  in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon  the  merits.  Whenever  it  appears  that 
a  party  has  been  so  misled,  the  court  may  order  the  pleading  to  be  amended,  upon 
such  terms  as  may  be  just.    [G.  L.  §  3252. 

C»I.  C.  Gv.  P.  2  469.  MmingCo..5U.3;  11  P.!>15.  Parnsworthv.  Hold- 
Liberal  constnictioa  of  pleadings  and  of  statntes,  erman,  3  17.        4  P.  337.   Tlio  doctrine  that  a 
248SL  S966.    ErroiB  and  defects  not  affecting  sub-  trespass  alleged  to  have  been  committed  on  a  cer- 
•tintial  rights  disregarded,  ^  3008,  2285,  tain  day  cannot  be  shown  to  have  been  committed 
IMflbrence  between  pleading  and  proof  of  date  of  on  another  day,  does  nut  obtain  here.  Barnham 
Appropriating  water  held  immaterial.    Holman  v.  v.  Call,  2  U,  4%.    For  instance  of  variance  in  eyect- 
Pleaaant  Grove  City,  8  U.  78;  30  P.  72.    Same  rul-  ment  held  not  to  be  fatal,  .see  Duke  v.  Griffith,  9 
ing  of  difl^reace  in  time  of  consideration  of  U.  469;  35  P.  512.    In  a  suit  in  eqnity  for  relief  on 
promisBory  note.    Browfl  v.  Pickard,  4  U.  292;  9  P.  the  ground  of  fraud,  it  is  enough  if  the  facts  found 
s73;  11  P.  ,512.    Variance  which  onght  not  to  have  are  not  materially  and  substantially  different  from 
misledappellantwillnotjastifyreTersal.  Bullion-  those  alleged  in  the  bill.   Tufts  t.  Tnfta,  123  U.  S. 
Beck  A  Champion  Mining  Co.  v.  Eureka  HUl  76;  same  case,  3  U.  361,  3  P.  390. 

3002.  Order,  if  variance  immaterial.  Where  the  variance  is  not 
mat^ial,  as  provided  in  the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amendment,  without  oosts. 
[C.  U  §  3253. 

Ckl  C.        P.  2  470.  Jones,  7  V.  402;  27  P.  580.  Clerical  mistake  In 

Allowance  of  amendments  Immaterial  or  con-  name  of  plaintiff  may  be  corrected.  Greenfield  t. 
fomfaig  allegations  to  proofs  not  error.   Walton  v.      Wallace,  1  U.  188. 

3003.  Failure  of  proof  distinguished  from  variance.  Where,  how- 
ever, the  allegation  of  the  claim  or  defense  to  which  the  proof  is  directed  is 
unproved,  not  in  some  particular  or  particulars  only,  but  in  its  general  scope  and 
meaning,  it  is  not  to  be  deemed  a  case  of  variance  within  the  last  two  secti^s. 
but  a  failure  of  proof.    [C.  L.  §  3254. 

Cal.  C.  Civ.  P.  2  471.  Forwarding  Co.  v.  Fireman's  Fund  Insnrance  Co., 

Plaintiff  in  ejectment  alleging  legal  title  cannot  6  U.  41;  29  P.  876.   Where  complaint  alleged  that 

■boweqtdtable  Utie.  Tarpeyv.  Deseret  Salt  Co.,  defendants  erected  and  maintained  dama  across  the 

5  (T.  S05;  14  P.  338.   Complaint  alleged  as  breach  outlet  of  a  lake,  thna  preventing  natural  flow  of 

of  contract  defendant's  having  put  it  out  of  his  water,  and  causing  it  to  rise  and  damage  his  land, 

power  to  perform:  proof  showed  he  had  repudiated  bud  the  proof  showed  the  dams  were  erected  under 

and  refused  to  perform;  hdd,  a  fatal  variance.  license  from  plaintiff,  permitting  the  raising  of  tbo 

>  UK  T.  Whalon.  7  U.  44;  24  P.  673.   Plaintiff  can-  water  to  a  certain  height,  bat  that  they  were  bo 

not  recover  where  the  complaint  alleges  a  contract  erected  as  to  xuae  it  to  a  greater  helghL  thos  caug- 

ofinsotance,  and  the  evidence  Rhows  an  agreement  ing  the  overflow  and  damage  allegra;iMd,  a  fotal 

to  execute  an  insurance  policy  in  future.   Idaho  variance.   Pcay  v,  8.  L.  City,  11  U.  3S1;  40  P.  808 

3004.  Amendments  as  of  course.  If  demurrer  overruled,  flacts 
deemed  denied.  Pleading  over.  Any  pleading  may  be  amended  on<^  by 
the  party  as  of  course,  and  without  costs,  at  any  time  before  the  time  for  pleading 
to  it  has  expired,  or  after  demurrer  and  before  the  trial  of  the  issue  of  law  thereon, 
by  filing  the  same  as  amended  and  serving  a  copy  on  the  adverse  party,  who  may 
have  ten  days  thereafter  in  which  to  answer,  reply,  or  demur  to  the  amended 
pleading.  A  demurrer  is  not  waived  by  filing  an  answer  or  reply  at  the  same 
time;  and  when  the  demurrer  to  a  complaint  or  counterclaim  is  overruled  and 
ihere  is  no  answer  or  r^ly  filed,  the  court  may,  upon  auoh  terms  as  may  be  just. 
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allow  an  answer  or  reply  to  be  filed.    If  a  demurrer  to  the  answer  or  reply  be 
overruled,  the  facts  alleged  therein  must  be  considered  as  denied  to  the  extent 
mentioned  in  section  twenty-nine  hundred  and  ninety-six.    [C.  L.  §  3255*. 
Cal.  C.  Civ.  P.  §  47*2^.  amendment  to  compUint,  ^2964.  Service  of  papen 

Liberal  amendments  allowed  in  attachment  pro-  generally,  jfg  333(h3337.  Hay  demur  and  uswer 
ceedings,  j}  Time  to  amend  or  plead  runs     at  same  time,     2963,  29T2. 

^m  Borvice  of  notice,  except,  §  3009.    Service  of 

3005.  Discretionary  power  of  court  as  to  amendments,  defoults, 
mistakes,  neglects,  defendant  not  personally  served,  etc.  The  court 
may,  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper,  allow  a 
party  to  amend  any  pleading  or  proceeding  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correeting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect;  and  may,  upon  like  terms,  enlarge  the  time  for  answer,  reply, 
or  demurrer.  The  court  may  likewise,  in  its  discretion,  after  notice  to  the 
adverse  party,  allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any 
pleading  or  proceeding  in  other  particulars ;  and  may  npon  like  terms  allow  tai 
answer  or  a  motion  for  new  trial  to  be  made  and  filed  after  the  time  limited  by 
this  code;  and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a  party  or  his 
legal  representative  from  a  judgment,  order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect ;  and  when, 
for  any  reason  satisfactory  to  the  court,  or  the  judge  thereof,  the  party  a^rieved 
has  failed  to  apply  for  a  new  trial  or  other  relief  sought  during  the  term  at  which 
such  judgment,  order,  or  proceeding  complained  of  was  taken,  the  court,  or  jndge 
thereof  in  vacation,  may  grant  the  relief  upon  the  application  made  within  a  rea- 
sonable time,  not  exceeding  six  months  after  the  adjournment  of  the  term.  Whra, 
from  any  cause,  the  summons  in  an  action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms  as  may  be  just,  such  defendant  or 
his  legal  representative,  at  any  time  within  one  year  after  the  rendition  of  any 
judgment  in  such  action,  to  answer  to  the  merits  of  the  original  action.  Nothing 
but  the  actual,  taxable  costs  of  the  action  accruing,  on  and  after  the  default,  not 
including  attorneys'  fees,  shall  be  imposed  by  the  court  under  the  provisions  of 
this  section  authorizing  the  imposition  of  terma  as  a  oondition  upon  which  rdief 
is  granted.    [C.  L.  §  3256*;  '92,  p.  19*. 

Cal.  C.  Civ.  P.  g  473». 

Time  allovred  by  law  in  which  to  plead,  etc., 

may  l>e  extended,  'i  3329. 

AMENDMENTS  ALLOWED.  InBufficient  ver- 
ification may  be  amended.  Milner  v.  Fricl.  1 
V.  m6.  Or  verification  added  to  unverified  com- 
plaint. Buffatti  V.  Lexington  M.  Co.,  10  U.  386; 
37  P.  591.  Answer  may  be  amended  after  introduc- 
tion of  evidence.  Am.  Pub.  Co.  v.  Fisher,  10  U. 
147;  37  P.  258.  Amendment  dismissing  as  to  one 
defendant  held  not  prejudicial.  Brown  v.  PIckard, 
4  U.  292;  9  P.  5T3;  11  P.  512.  Amendment  of  com- 
plaint held  not  to  dissolve  attachment.  Barton 
Btoa.  T.  8.  J.  C.  Merc.  &  Mfg.  Inst'n,  10  U.  346;  37 
P.  678.  Amendment  as  to  damages  claimed  held 
proper.    Hhemfco  v.  Clinton,  2  IT.  230. 

AMENDMENTS  NOT  ALLOWED.  Amend- 
ment bringing  in  new  parties  without  leave  of 
court  is  improper,  and  should  be  stricken  out. 
Salt  Lake  Co.  &  Territory  of  Utah  t.  Golding,  2 
U.  319.  It  is  not  error  to  refuse  to  allow  a  defend- 
ant to  amend  his  answer  after  the  jury  is  sworn, 
and  the  examination  of  witnesses  begun,  when 
at  a  former  term  he  had  failed  to  amend  know- 
ing the  trial  court  to  hold  such  amendment  neces- 
sary. Bhemke  v.  Clinton,  2  U.  230.  Party  having 
opportunity  to  amend  tiefore  trial  and  failing  to 
do  BO,  may  be  refused  leave  at  trial.  Kelly  v. 
Kershaw,  6  U.  295;  14  P.  804.  Amendment  strik- 
ing out  admission  may  be  properly  refused.  Peck 
vTsees,  7U.467;  27  P.681.  Where  plaintiff  sues 
for  dunagen  for  fire  canaed  by  negligent  handling 
of  a  locomotive,  he  cannot  on  the  trial  abandon 
this  case,  and,  without  amendment,  recover  under 
2360,  making  railroads  ahsolntalr  liable  for  soch 
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Area  irrespective  of  negligence.  Davis  v.  Utah 
Sonthem  By.,  3  U.  218;  2  P.  ^1.  An  amendment 
to  a  cross-complaint  was  proposed  at  the  trial  totally 
changing  the  issue  from  suit  on  warranty  to  suit  to 
reform  a  deed  for  mistake  in  description,  no  reason 
being  given  why  amendment  was  not  made  before 
trial,  and  no  showing  of  diligence  or  for  delay 
made;  held,  refusal  of  such  an  amendment  waanot 
an  abuse  of  the  discretion  of  the  court.  Kelly  v. 
Kershaw,  S  U.  295;  14  P.  804.  Application  to 
unend  must  first  be  made  in  lower  court.  Hussey 
V.  Smith,  1  U.  304. 

JUDGMENTS  NOT  VACATED.  Facts  held 
not  to  juBti^  setUog  aside  defanlt.  Crompton  t. 
Crow,  2  U.  245.  Negligence  of  attorney  or  reliance 
on  promises  of  others,  nof^round.  Id.  Knhn  v.  Uc- 
Allister,  1  U.  273.  Meritorious  defense  must  be 
shown.  Kahn  v.  HcAlliater,  1  U.  273.  Where  an 
agent  of  a  foreign  corporation  fttls  to  inform  lus 
principal  of  the  vommencement  of  a  salt,  and  bu 
no  power  himself  to  employ  counsel  to  defend  sncb 
action,  the  court  will  not  bet  aside  the  default 
Walker  Bros.  v.  Continental  Insurance  Co.,  2U.  331. 
The  fact  that  there  was  no  time  in  which  to  prepare 
and  file  an  answer,  owing  to  the  distant  residence 
of  defendant,  furnishes  noground  upon  which  toset 
aside  j  udgment  by  default.  Id.  Judgment  though 
erroneous,  will  not  be  vacated  on  motion  made  over 
one  year  after  its  rendition.  Darke  v.  Ireland.  4 
U.  192;  7  P.  714.  But  judgment  void  for  lack  of 
jurisdiction  will  be  set  aside  upon  motion,  tbonrii 
after  months.  Park  t.  Hlgbee,  6  U.  414;  94P. 
624.  A  final  decree  after  a  bearing  on  the  merits 
cannot  be  amended  or  set  adde  after  the  tenn  has 
ended  and  the  time  within  which  a  motion  for  a 


VAUIANCE,  MISTAKES  IN  PLEADINGS,  AMENDMENTS.  667 


new  trial  may  be  made  has  passed;  it  can  only  be  Harvesting  Machine  Co.  v.  Marrhant,  11  U.  68;  39 

opened  upon  a  bill  of  review  or  for  fraud;  but  this  P.  4tS).    A  motion  to  vacate  a  final  judgment  18  toti 

rule  does  not  apply  to  void  decrees  or  clerical  errors.  late  after  the  term,  and  after  tho  time  baa  expired 

Benson  v.  Anderson,  14  U.  334;  47  P.  142.   Power  of  within  which  a  motion  for  a  new  trial  can  be  made, 

court  to  set  aside  judgment  voidable  on  account  Jones  v.      Y.  Life  Ins.  Co.,  14  U,  ^15;  47  P.  74. 

of  prior  death  of  party  ag^dost  whom  It  was  ma-  MISCEIiLANEOUS.    Motion  may  bo  made  by 

dcred,  ceases  after  six  months  from  adjournment  ^eai  party  in  interest  though  not  the  nominal  partv 

of  trrm.    Elliott  v.  Bastian.  11  V.  452;  40  P.  713.  record.    Thomas  v.  Morris,  H  U.  2H4;  31  P.  41ii. 

Section  3400,  C.  L.  1888,  et  seq.  have  no  application  xhe  facts  exaiiiined  and  held  to  show  that  th<- 

to  a  case  where  motion  is  made  to  set  aside  a  judg-  probate  court  had  lalwred  under  a  mistake,  or  wm. 

ment  taken  by  defaultagainst  a  party  in  his  absence  fmudulently  imposed  upuu.   lienson  v.  Anderson, 

on  account  of  mistake  or  excusable  neiclect.    Rem-  jq  U.  135;  37  P.  SiVi. 

edy  in  such  case  is  under  3256,  C.  L.  IfcWS.    Thomas  Terms  canni>t  be  impitfcd  on  sovereign.    U.  S.  v. 

V.  Morris,  8  U.  284;  31  P.  446.  Stevens,  8  U.  3;  -JW  1'.  8U9. 

JTJEKjJMENTS  VAOATBD.   Facts  held  to  jus-  Action  of  trial  court  on  motion  to  set  asldedefauU 

Hty  setting  aside  default  for  inadvertence  and  willnotbedisturbed.czceptforabnseof discretion, 

excusable  neglect.   Nounnan  v.  Toponce,  1  U.  168.  Walker  t.  Continental  Ins.  Co.,  2  U.  331.  £nright 

Thomas  v.  Morris,  8  U.  284;  31  P.  446.    McCormick  v.  Grant,  5  U.  334;  15  P.  268. 

300Q.  Officer  sued  for  convereion  may  plead  and  prove  value. 
"When  in  an  action  to  recover  the  possession  of  personal  property,  the  person 
making  an  affidavit  did  not  truly  state  the  value  of  the  property,  and  the  officer 
taking  the  property  or  the  sureties  on  any  bond  or  undertaking,  are  sued 
for  taking  the  same,  the  officer  or  sureties  may  in  their  answers  set  up  the  true 
value  of  the  property,  and  that  the  person  in  whose  behalf  said  affidavit  was 
made  was  entitled  to  the  possession  of  the  same  when  said  affidavit  was  made,  or 
that  the  value  in  the  affidavit  stated  was  inserted  by  mistake,  and  tlie  court  ^all 
disi*egard  the  value  as  stated  in  the  affidavit,  and  give  judgment  according  to  the 
right  of  possession  of  said  property  at  the  time  the  affidavit  was  made.  [C.  L. 
§3256. 

Cal.  0.  Civ.  P.  §  473» 

Parties  in  action  against  sheriff,  etc.,  to  recover  personal  property,  §  2922. 

3007.  Defendant's  name  unknown,  flctitious  name  used.  When 
the  plaintiff  is  ignorant  of  tho  name  of  a  defendant,  he  must  state  that  fact  in  the 
complaint,  and  such  defendant  may  be  designated  in  any  pleading  or  proceeding 
by  any  name,  and  when  his  true  name  is  discovered,  the  pleading  or  proceed- 
ceeding  must  be  amended  accordingly.    [C.  L.  §  8267. 

Cal.  C.  Civ.  P.  §  474. 

Service  by  publicatioti  upon  unknown  party,  §  2951. 

3008.  Errors  and  defects  not  Bubetantlal,  disregarded.  The  court 
must  in  every  stage  of  an  action  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings,  which  does  not  affect  the  substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by  I'eaaon  of  such  error  or  defect.    [G.  L. 

§  3258. 

Cal.  C.  Civ.  P.  2  475.  strued,  §2  2489,  2986.    Similar  section,  criminal 

Exception  not  regarded  unless  substantial  right  procedure,  3  5080.  Proceedings  in  attachment  to 
at&cted,  2  3286.    Provisions  to  be  liberally  con-      oe  libenlly  construed,  3  3088. 

3009.  Time  to  amend,  answer,  etc.,  runs  flrom  service  of  notice. 
Szception.  When  a  demurrer  to  any  pleading  is  sustained  or  overruled  and 
time  to  amend,  answer,  or  reply  is  given,  the  time  so  given  runs  fi-om  service  of 
notice  of  the  decision  or  order,  except  when  the  party  agaiust  whom  the  decision 
is  made,  or  his  attorney,  is  present  and  asks  for  and  is  given  time  to  amend, 
answer,  or  reply,  in  which  case  no  notice  of  the  decision  is  required.  [C.  I.. 
I  3259*. 

Cal.  C.  Civ.  P.  g  476*.  defendant  being  in  court  had  actual  knowledge  of 

Amendment  generally,  §@  3004.  3005.  order  made.    KcCord  &  JS.  Her.  Co.  T.  Qlenn,  6  U. 

Section  3250,  C.  L.  1^  applies  even  when     139;  21  P.  500. 
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CHAPTER  18. 

ARREST. 

3010.  Arrest  in  civil  action,  person  shall  be  arrested  in  a  civil 
action  except  an  absconding  debtor.    [C.  L.  §  3260*. 

Cal.  C.  Civ.  P.  §  47fP».  Authorized  by  Cob.  art.  1,  aec  16. 

^11.  Order,  by  whom  made.  An  order  for  such  arrest  must  be 
obtained  from  a  judge  of  Hke  court  in  whidi  the  action  is  brought.    [C.  L.  §  3262. 

C»l.  C.  CiY.  p.  2  480. 

3012.  Id.  Made  on  affidavit  showing  cause.  The  order  may  be 
made  whenever  it  appears  to  the  judge  by  the  affidavit  of  the  plaintiff  or  of  some 
other  person,  that  a  suffi<aent  cause  of  action  exists,  and  that  the  case  is  such  as 
is  mentioned  in  section  three  thousand  and  ten.  The  affidavit  must  be  either 
positive  or  upon  information  and  belief;  and  when  upon  information  and  beUef^ 
it  must  state  the  facts  upon  which  the  information  and  belief  are  founded.  If  an 
order  of  arrest  be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the  court. 
[C.  L.  §  3263. 

Cal.  C.  Civ.  P.  §  481. 

30 1 3.  Undertaking  of  at  least  five  hundred  dollars.  Before  making 
the  order,  the  judge  must  require  a  written  undertaking  on  the  part  of  the  plain- 
tiff, with  sureties  in  an  amount  to  be  fixed  by  the  ju(^,  which  must  be  at  least 
five  hundred  dollars,  to  the  effect  tha^  the  plaintiff  will  pay  all  costs  which  may  be 
adjudged  to  the  defendant,  and  fdl  damages  which  he  may  sustain  by  reason  of 
the  arrest,  if  the  same  be  wrongful  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking.  The  undertaking  must  be  filed  with  the  cl«*k 
of  the  court.    [C.  L.  §  3264. 

Oil.  C.  Civ.  P.  ^  482.  defendant,  3  3181.   QuaUflcationB  of  satetiM  gen- 

If  action  dismisBcd  nndertakiag  delivered  to     erally,  S  3193. 

3014.  Order  made  at  any  time  before  judgment  Contents.  The 
order  may  be  made  at  the  time  of  tiie  filing  of  the  complaint,  or  at  any  time  srfter- 
ward,  before  judgment.  It  most  require  the  sheriff  of  tiie  county  where  the 
defendant  may  be  found,  forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified 
sum,  and  to  return  the  order  at  a  time  therein  m^iitmed  to  thederk  of  the  court 
in  which  the  action  is  pending.    [C.  L.  §  3265. 

Cal.  C.  Civ.  P.  g  483». 

3016.  Copy  of  affidavit  and  order  delivered  to  defendant.  The 

order  of  arrest,  with  a  copy  of  the  affidavit  upon  which  it  is  made,  must  be  deliv- 
ered to  the  officer,  who,  upon  arresting  the  defendant,  must  deliver  to  him  a  copy 
of  the  affidavit,  and  also,  if  desired,  a  copy  of  the  order  of  arrest.    [C.  L.  §  3266. 
Cal.  C.  Civ.  P.  §  484. 

3016.  Arrest,  by  whom  and  how  made.  The  sheriff  must  execute 
the  order  by  arresting  the  defendant  and  keeping  him  in  custody  until  dischai^ged 
by  law.    [C.  L.  §  3267. 

CU.  C.  Civ.  P.  2  485. 

3017.  Defendant  discharged  on  bail  or  deposit.  The  defendant,  at 
any  time  before  execution,  must  be  dischai^i;ed  from  the  arrest,  eith^  upon  giving 
bail  or  upon  d^tositing  the  amount  motioned  in  the  order  of  arrest.  [C 

§  3268. 

CU.  a  civ.  p.  {  486. 

3018.  Id.  Form  of  undertaking.  The  defendant  may  give  bail  by 
causing  a  written  undertaking  to  be  executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound  in  the  amount  mentioned  in  the  order  of  arrest, 
that  the  defendant  will  at  all  times  render  himself  amenable  to  the  process  of  the 
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court  daring  the  pendeoicy  of  the  action,  and  to  such  aa  may  be  issued  to  enforce 
the  judgment  therein,  or  that  th^  wili  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  in  the  action.    [C.  L.  §  3269. 

Cal.  C.  CiT.  p.  i  4H7.  QuaUflcatioiui  of  bail,  1 3025. 

3010.  Bail  may  surrender  defendant.  Voluntary  surrender.  At 

any  time  before  judgment  or  \rithin  ten  days  thereafter,  the  bail  may  surrender  the 
defendant  in  their  exoneration,  or  he  may  surrender  himself  to  tiie  shmff  of 
the  county  where  he  was  arrested.    [G.  L.  §  3270*. 

Ckl.  C.  a.v.  P.  2  488.  Execution  sgainst  tfao  peraoQ,  M  3233,  3336. 

3020.  Id.  Bail  may  arrest  defendant.  When  exonerated.  For 
the  purpose  of  surrendering  the  defendant,  the  bail,  at  any  time  or  place  before 
they  are  finally  charged,  may  thonselves  arrest  him;  or,  by  written  authority 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  an  officer  to  do  so. 
Upon  the  arrest  of  the  defendant  by  said  officer  or  upon  his  delivery  to  him  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exonerated,  if  such  arrest, 
delivery,  or  surrender  take  place  before  the  expiration  of  ten  days  after  judgment; 
but  if  such  arrest,  delivery,  or  surrender  be  not  made  within  ten  days  after  ju<lg- 
ment,  the  bail  are  finally  charged  on  their  undertaking,  and  bound  to  pay  the 
amount  of  the  judgment  within  ten  da^  thereafter.    [C.  L.  §  3271. 

CU.  C.  Civ.  P.  2  489. 

3021.  Action  against  bail.  If  the  bail  n^lect  or  refuse  to  pay  the 
judgment  within  ten  days  after  they  are  finally  chained,  an  action  may  be  com- 
menced against  such  bail  for  the  amount  of  the  original  judgment.    [C.  L.  §  3272. 

CULCCiv.  P.  2490. 

3022.  Bail  exonerated  by  death,  etc.,  of  defendant.  The  bail  are 
exonerated  by  the  death  of  the  defendant,  by  his  imprisonment  in  the  state  prison, 
w  by  his  1^1  discharge  from  the  obligation  to  render  himself  amenable  to  the 
proceeB.    [C.  L.  §  3273. 

Od.  C  CiT.  P.  3  401. 

3023.  Return  of  ofilcer.  PlaintiflF  may  except  to  bail.  "Within  the 
time  limited  for  that  ptupose,  the  sheriff  must  file  the  order  of  arrest  in  the  office 
of  the  clerk  of  the  court  in  which  the  action  is  pending,  with  his  return  indorsed 
theremi,  together  with  a  copy  of  the  undertaking.  The  origin^  undertaking,  he 
most  retain  in  his  possefHion  until  filed,  as  herein  prodded.  The  pUdntiff, 
within  ten  days  thereafter,  may  serve  upon  the  sheriff  notice  that  he  does  not 
accept  the  bail,  or  he  is  deemed  to  have  accepted  them,  and  the  officer  is  exon- 
ttated  from  liability.  If  no  notice  be  served  within  ten  days,  the  original  under- 
taking must  be  filed  with  the  clerk  of  the  court    [C.  L.  §  3274. 

GkL  C  av.  P.  1 488: 

.  3024.  Notice  of  qualification  of  bail.  Within  five  days  after  the 
receipt  of  notice,  the  sheriff  or  def^dant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail  (specifying  the  places 
of  residence  and  occupations  of  the  latter) ,  before  the  judge  of  the  court,  or  clerk, 
at  a  specified  time  and  place ;  the  time  to  be  not  less  thaxi  five  nor  more  than  ten 
days  thereafter,  CTcept  by  consent  of  parties.  In  case  other  bail  be  given,  there 
must  be  a  new  undertaking.    [0.  It.  §  ^75. 

CaL  C.  CUT.  P.  2  493. 

3025.    Qualifications  of  bail.   The  qualificataons  of  bail  are  as  follows : 

1.  Each  of  them  alu^  be  a  rnident  and  householder  or  freeholds:  within 
the  state. 

2.  Each  must  be  worth  the  amount  specified  in  t^e  order  of  arrest,  or  the 
amount  to  which  the  order  is  reduced,  as  provided  in  this  chapter,  over  and  above 
aU  Ids  debts  and  lialulitiee,  ezduEdve  of  property  exempt  from  execntion ;  but  the 
Judge  or  ckrk,  on  jnstifioation,  may  allow  more  than  two  sureties  to  justify  sev- 
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€rally  in  amounts  less  than  that  expressed  in  the  order,  if  the  whole  justification 
be  equivalent  to  that  of  two  sufficient  bail.    [0.  L.  §  3276. 

Cal.  G.  Civ.  P.  2  494.  Qualifications  of  screties  generally,  2  3493. 

3026.  Justification  of  bail,  how  conducted.  For  the  purpose  of 
justification,  each  of  the  bail  must  attend  before  the  judge  or  derk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the  part  of 
the  ^aintiff,  touching  his  sufficiency,  in  such  manner  as  the  judge  or  clerk  in  his 
discretion  may  think  proper.  The  examination  must  be  reduced  to  writing,  and 
sul^ribed  by  the  bail,  if  required  by  the  plaintiff.    [C.  L.  §  3277. 

Cal.  C.  Civ.  P.  2  495. 

3027.  Allowance  of  bail  exonerates  oflQcer.  If  the  judge  or  derk 
find  the  bail  sufficient,  he  must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the  officer  is  tiiereupon 
exonerated  from  liability.    [C.  L.  §  3278. 

Cal.  C.  Civ.  P.  2  496. 

3028.  Deposit  in  lieu  of  bail.  Certificate.  Discharge.  The  defend- 
ant may,  at  the  time  of  his  arrest,  instead  of  giving  bail,  deposit  with  the  sherifl 
the  amount  mentioned  in  the  order.  In  case  the  amount  of  the  bail  be  reduced 
as  provided  in  this  chapter,  tiie  defendant  may  deposit  such  amount  inBtead,of 
giving  baiL  In  either  case,  the  sheriff  must  give  the  defendant  a  certificate 
of  the  dei>odt  made,  and  the  defendant  must  be  discharged  from  custody.  [C.  L. 
§  3279. 

Cal.  C.  Civ.  P.  g  497. 

3029.  Sheriff  must  pay  deposit  into  court.  The  sheriff  must, 
immediately  after  the  deposit,  pay  the  same  into  court,  and  take  from  the  clerk 
receiving  the  same,  two  cett&cates  of  such  payment,  cme  of  which,  be  must 
deliver  or  transmit  to  the  plaintiff ,  or  his  attorney,  and  the  other  to  the  defenduit 
For  any  default  in  making  such  payment,  the  same  proceedings  may  be  had  on 
the  official  bond  of  the  sheriff  to  collect  the  sum  deposited  as  in  other  cases  of 
delinquency.    [C.  L.  §  3280. 

Cal.  C.  ClT.  P.  2  498. 

3030.  Undertaking  may  be  substituted  for  deposit.  If  money  be 
deposited,  as  provided  in  the  last  two  sections,  bail  may  be  given,  and  may  justify 
upon  notice  at  any  time  before  judgment;  and  on  the  filing  of  the  undertaking 
and  justification  with  the  derk,  the  money  deposited  most  be  refunded  to  the 
defendant.    [C.  L.  §  3281. 

Cal.  C.  Civ.  P.  8  499. 

3031.  How  deposit  disposed  of.  Where  money  has  been  deposited,  if 
it  remain  on  deposit  at  the  time  of  the  recovery  of  a  judgment  in  favor  of  the 
plaintiff,  the  clerk  must,  under  the  direction  of  the  court,  apply  the  same  in  sat- 
isfaction thereof,  and  after  satisfying  the  judgment  must  refund  the  surplus,  if 
any,  to  the  defendant.  -If  the  judgment  be  in  favor  of  the  defendant,  the  clerk 
must,  under  the  direction  of  the  court,  refund  to  him  the  whole  sum  deposited 
and  remaining  unapplied.    [C.  L.  §  32^. 

Cal.  C.  CiT.  P.  8  600. 

3032.  When  sheriff  liable  as  bail.  Discharge.  If  after  being 
arrested,  the  defendant  escape,  or  be  rescued,  or  bail  be  not  taken,  or  be  adjudged 
insufficient,  the  sheriff  is  liable  as  bail ;  but  he  may  dischai^  himself  from  such 
liability  by  giving  bail  at  any  time  before  judgment.    [C.  L,  §  3283*. 

Cal.  c.  Civ.  P.  8  Ha*. 

Escape,  liability  of  sheriff,  §  588.   Limitation  of  action  against  sheriff,  one  year,  i  2979. 

3033.  Id.  Recovery  on  sheriff's  official  bond.  If  a  judgment  be 
recovered  against  the  sheriff  upon  his  liability  as  bail,  and  an  execution  thereon 
is  returned  uusatisfied,  in  whole  or  in  part,  the  same  proceedings  may  be  had  od 
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his  official  bond  for  the  recovery  of  the  whole  or  any  deficiency,  m  in  other  cases 
of  delinquency.    [C.  L.  §  3284. 
Cal.  c.  CiT.  p.  2  soe. 

3034.  Defendant  may  move  to  vacate  arrest  or  reduce  bail. 
Hearing.  A  defendant  arrested,  may,  at  any  time  before  the  trial  of  the  action, 
or,  if  there  be  no  trial,  before  the  entry  of  judgment,  apply  to  the  judge  who 
made  the  order,  or  the  court  in  which  the  action  is  pending,  upon  reasonable 
notice,  to  vacate  the  order  of  arrest  or  to  reduce  the  amount  of  bail.  If  the 
application  be  made  upon  affidavits  on  the  part  of  the  defendant,  but  not  other- 
wise, the  plainti£F  may  oppose  the  same  by  affidavits  or  other  proofs  in  addition 
to  those  on  which  the  order  of  arr^  was  made.    [C.  L.  §  3285. 

CbI.  C.  ClT.  P.  3  S03. 

Motion  to  obtain  discharge  from  aneet,     3037--3041.   Effect  of  discharge  ftom  arrest,  |  3041. 

3035.  Id.  Order.  If  upon  application  it  appears  that  there  was  not 
sufficient  cause  for  the  arrest,  the  order  must  be  vacated ;  or  if  it  appears  that 
the  bail  was  fixed  too  high,  the  amount  must  be  reduced.    [G.  L.  §  3286. 

cu.  C.  CiT.  P.  2  5M. 


CHAPTER  10. 

DISCHABGE  FROM  ARBEST. 

3036.  Discharge  from  arrest  as  provided  In  this  chapter.  Any 
person  confined  in  jail  on  an  execution  issued  on  a  juc^ment  recova%d  in  a  dvil 
action,  must  be  disdiarged  therefrom  upon  the  conditions  in  this  chapter  speci- 
fied.   [C.  L.  §  3774. 

Cal.  0.  Civ.  P.  3  1148.  Ezecntion  against  th«  person,     3233.  3S36. 

3037.  Notice  of  application  to  court.  Such  person  must  cause  a 
Dotice  in  writing  to  be  given  to  the  plaintiff,  his  agent,  or  attorney  when  and 
where  he  will  apply  to  the  district  judge  of  the  coimty  in  which  he  may  be  con- 
fined for  the  purpose  of  obtaining  a  dischai^  from  his  imprisonment.  [C.  L. 
§  3775. 

cu.  C.  Civ.  P.  3  1144.  Application  to  Tacate  order  of  arrest,  g  3034. 

3038.  Id.  Service,  upon  whom  and  when  made.  Such  notice  must 
be  served  upon  the  plaintiff,  his  agent  or  attorney,  one  day  at  least  before  the 
bearing  of  tiie  application.  But  if  the  plaintiff  be  not  a  resident  of  tiie  county, 
and  have  no  agent  or  attorney  in  the  county,  no  such  notice  will  be  served, 
[a  L.  §  3776*. 

Hont.  Ot.  P.  3  SOeS.  Cat  C.  ClT.  p.  3  U4S*. 

3039.  Hearing.  Creditor  may  have  evidence  written.  At  the 
time  and  place  specified  in  the  notice,  such  person  must  be  taken  under  the  cus- 
tody ci  the  sheriff  before  the  district  judge  and  examined  on  oath  concerning 
his  fxoperty  and  ^ects  and  the  disposal  tiiereof  and  hie  ability  to  pay  the  judg- 
ment for  which  he  is  committed.  The  district  judge  shall  also  hear  imy  othrar 
legal  and  pertinent  evidence  that  may  be  produced  by  the  debtor  or  <^editor. 
Such  examination  must  at  the  Section  of  the  creditor  be  reduced  to  writing  said 
subscribed  and  sworn  to  by  the  debtor  and  other  witnesses.    [G.  L.  §  3777*. 

N.  Dak.  (18B6)  3  6130.    Cal.  C.  Civ.  P.  1146». 

3040.  If  not  discharged,  may  appl^  again  at  end  of  every  ten 
days.  If,  upon  the  examination,  the  judge  is  satisfied  that  the  prisoner  is 
entitled  to  his  distdiarge,  he  must  so  order.  If  such  judge  does  not  dischai^ge  the 
prisoner,  he  may  iq>ply  for  his  discharge  at  the  end  of  every  succeeding  ten  days 
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in  the  same  manner  as  above  provided,  and  the  same  proceedings  must  thereupcm 
be  had.    [C.  L.  §§  3779*,  3781. 

Cal.  a  av.  p.  1148»-1130». 

3041.  Discharge  final  for  same  debt.  Exception.  The  priaoDer. 
after  being  so  discharged,  shall  be  forever  exempt  from  arrest  or  imprisonment 
for  the  same  debt,  unless  he  shall  be  convicted  of  having  wilfully  sworn  falsely 
upon  his  examination  or  in  taking  the  oath  b^ore  presciibed.    [C.  L.  §  3782. 

Cal.  C.  Civ.  P.  §  1151. 

3042.  Judgment  remains  in  force  though  defendant  discharged. 

The  judgment  against  any  prisoner  who  is  discharged  remains  in  fall  force 
against  any  estate  which  may  then  or  at  any  time  afterward  belong  to  him,  and 
the  plaintiff  may  take  out  a  new  execution  agiunst  the  goods  and  the  estate  of  the 
debtor,  in  like  manner  and  with  like  effect  as  if  he  had  never  been  committed. 

[C.  L.  §  3783. 

Cal.  C.  Gv.  P.  g  1152. 

3043.  Plaintiff  may  order  discharge.  Effect.  The  plaintiff  in  the 
action  may  at  any  time  order  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action.    [C.  L.  §  3784. 

CW.  C.  Civ.  P.  g  1153. 

3044.  Plaintiff  must  advance  jailer's  costs.  Whenever  a  debtor  is 
committed  to  jail  on  execution  in  a  civil  action,  the  creditor,  his  agent,  or  attor- 
ney, must  advance  to  the  jailer,  on  such  commitment,  sufficient  money  tot  the 
support  of  the  prisoner  for  one  week,  and  must  make  the  like  advance  for  eveiy 

successive  week  of  his  imprisonment,  and  in  case  of  a  failure  to  do  so,  the  jailer 
must  forthwith  dischai'ge  such  prisoner  from  custody ;  and  such  dischiuge  shall 
have  the  same  effeat  as  if  made  by  order  of  the  creditor.    [G.  L.  §  3785. 

Cal.  C.  Civ.  P.  g  1154. 

Pagfmeat  of  cost  of  keeping  penon  committed  on  <dvil  process,  I  580. 


3046.  Delivery  may  be  claimed  before  answer.  The  plaintiff  in  an 

action  to  recover  the  possession  of  personal  property,  may,  at  the  time  of  issuing 
the  summons,  or  at  any  time  before  answer,  claim  the  delivery  of  such  propertn* 
to  him  as  provided  in  this  chapter.    [C.  L.  §  3287. 

Cal.  C.  Civ.  P.  8  509.  who  reliea  upon  fraud,  must  allege  uid  prove  it. 

Limitation  on  action  for  personal  property,  three  does  not  always  apply.   Manna  v,  Ijoveluid,—  I', 

years,  g  2877.  — ;  49  P.  743. 
In  replevin,  the  rule  that  a  party  to  an  action 

3046.  Requirements  of  afftdavit.  By  whom  made.  Where  a  deliv- 
ery is  claimed,  an  affidavit  must  be  made  by  the  plaintiff,  or  by  someone  on  bis 

behalf,  showing: 

1.  A  description  of  the  property  claimed. 

2.  That  the  plaintiff  is  the  owner  of  the  property  claimed  or  has  a  special 
ownership  or  interest  therein,  stating  the  facts  in  ration  thereto,  and  that  he  is 
entitled  to  the  possession  thereof. 

3.  That  the  property  is  wrongfully  detained  by  the  defendant. 

4.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best  knowl- 
edge, information,  and  belief. 

5.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a 
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statute,  or  seized  under  an  ezecuti(m  or  an  attachment  againat  the  property  of 
the  plaintiff;  or  if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure;  and, 
6.    The  actual  value  of  the  property.    [C.  L.  §  3288*. 

Kansas  (1889)  g  4260*.  Cal.  C.  Civ.  F.  g  510'.  an  officer  under  protest,  the  officer  is  not  bound 
In  action  to  recover  personal  proi)erty  taken  by     by  the  value  stated  in  the  affidavit,  g  3006, 

3047.  Order  to  sheriff  Indorsed  on  affidavit.  The  plaintiff  or  hi.s 
attorney  may,  thereupon,  by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may  he,  to  take  the  same 
from  the  defendant.    [O.  L.  g  3289. 

Cat.  C.  Civ.  P.  §  511.  action,  bat  the  evidence  showed  that  tht-y  had  taken 

To  excuse  omission  of  sheriff,  directions  by  party  posscBsion  of  the  goods  through  their  agent;  hrM, 

or  attorney  must  be  in  writing,  §  591.  that  by  accepting  the  goods  tlicy  ratified  the  attor- 

In  an  action  of  replevin  where  after  jadgment  ney's  act«  in  bringioK  the  suit.  Brown  v.  Parsons, 

against  pMntifi^  they  denied  that  the  attorney  10  U.  322;  SI  P.  346. 

who  brought  the  suit  was  aathotized  to  bring  Bach 

3048.  Undertaking.  SheriflF  to  take  property  and  serve  papers. 
Upon  receipt  of  the  affidavit  and  notice  with  a  written  undertaking,  executed  by 
two  or  more  sufficient  sureties,  approved  by  the  sheriff,  to  the  effect  that  they 
are  bound  to  the  defendant  in  double  the  value  of  the  property,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  he  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may  from  any  cause  be  recovered  against  the  plaintiff,  the  officer  must 
forthwith  take  the  property  described  in  the  affidavit,  if  it  be  in  the  possession  of 
the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He  must  without  delay, 
serve  on  the  defendant  a  copy  of  the  affidavit,  notice,  and  undertaking,  by  deliv- 
ering the  same  to  him  personally,  if  he  can  be  found,  or  to  his  agent,  from  whose 
possession  the  property  is  taken;  or  if  neither  can  be  found,  by  leaving  them  at 
the  usual  place  of  abode  of  either,  with  some  person  of  suitable  age  and  discre- 
tion, or  if  neither  have  any  known  place  of  abode,  by  putting  them  in  the  nearest 
postoffice  postpaid  directed  to  the  defendant.    [C.  L.  §  3290. 

Cal.  C.  Civ.  P.  ^  512.  affidavit,  9.  3056.   Qualiflcations  of  sareties  here- 

If  action  dismissed,  undertaking  delivered  to  under,  g  3052.    Veraict  in  action  to  recover  per- 

-dcfendant,  §  3181.    Qualifications  of  sureties  gen-  sonal  property,  g  3166;  judgment,  ^  3194;  execu- 

«rally,  ^  3493.    Betum  of  notice,  undertaking,  and  tion,  U  3^3^  3236. 

3049.  Defendant  may  except  to  sureties.  Notice.  Justifica- 
tion. Waiver.  The  defendant  may,  within  two  days  after  the  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff  that  he  excepts 
to  iJie  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have 
waived  all  objections  to  them.  When  the  defendant  excepts,  the  sureties  must 
justify  on  notice  in  like  manner  as  upon  bail  on  airest;  and  the  sheriff  is  respon- 
sible for  the  sufficiency  of  the  sureties  until  the  objection  to  them  is  either 
waived,  as  above  provided,  or  until  they  justify.  If  the  defendant  except  to  the 
sureties,  he  cannot  reclaim  the  property,  as  provided  in  the  next  section.  [C.  L. 
§  3291. 

CbI.  C.  Civ.  P.  2  513. 

3050.  Redelivery  to  defendant  on  giving  bond.  At  any  time  before 

the  delivery  of  the  property  to  the  plaantill,  the  defendant  may,  if  he  do  not 
except  to  the  sureties  of  the  plaintiff,  require  the  return  thereof,  upon  giving  to 
the  sheriff  a  written  undertaking,  executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound  in  double  the  value  of  the  property,  as  stated  in 
the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recover^  against  the  defendant.  If  a  return  of  the  property  be  not  so 
required  within  two  days  after  the  taking  and  service  of  notice  to  the  defendant, 
it  mast  be  delivered  to  the  plaintiff,  except  as  provided  in  section  three  thousand 
and  fifty-five.  [C.  L.  §  3292*. 
CSftl.  C.  (Sv.  p.  ^  514*. 

3061.  Plaintiff  may  except  to  sureties.  Notice.  The  defendant's 
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sureties,  upon  notice  to  the  plaintiff  of  not  leas  than  two,  nor  more  than  five  days, 
must  justify  before  the  judge,  or  the  clerk,  in  the  same  manner  as  upon  bail  on 

arrest;  and  upon  such  justification,  the  sheriff  must  deliver  the  property  to  the 
defendant.  The  sheriff  is  responsible  for  defendant's  sureties  until  they  justi^-, 
or  until  the  justification  is  completed  or  waived,  and  may  retain  the  property 
until  that  time.  If  they,  or  others  in  their  place,  fail  to  justify  at  the  timeftnd 
place  appointed,  he  must  deliver  the  property  to  the  plaintiff.    [C.  L,  §  3293. 

Cal.  C.  Civ.  P.  g  515. 

3052.  Qualifications  of  sureties  and  manner  of  justification.  The 

qualifications  of  sureties  and  their  justification  must  be  such  as  are  prescribed 
by  this  code  in  respect  to  bail  upon  an  order  of  arrest.    [C.  L.  §  3294. 

Cal.  C.  Civ.  p.  2  616*.  QnaUfleationi  of  boll  onsmst,  8  3025. 

3053.  Concealed  property  may  be  taken  by  force  after  demand. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a  building  or  inclosure,  the 
sheriff  must  publicly  demand  its  delivery.  If  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the  property  into  his  pos- 
session, and  if  necessary,  he  may  call  to  his  aid  the  power  the  county,  [d  L. 
§  3295. 
OaL  C.  av.  P.  i  617. 

3054.  Delivery  of  property  on  payment  of  fees,  etc.  When  the 
sheriff  has  taken  the  property  as  in  this  chapter  provided,  he  shall  keep  it  in  a 
secure  place  and  deliver  it  to  the  party  entitled  thereto,  upon  receiving  hia  fees  for 
taking,  and  necessary  expenses  for  keeping  the  same.    [C.  L.  §  3296. 

Cal.  a  Qt.  p.  2  B18. 

3055.  Claim  by  t^rd  person.  Plaintiff  to  indemnify-  officer.  If 

the  property  taken  be  claimed  by  another  person  than  the  defendant,  or  his  agent, 
and  such  person  make  affidavit  of  his  title  thereto,  or  right  to  tiie  possession 
thereof,  stating  the  grounds  of  such  title  or  right,  and  serve  the  same  upon  the 
sheriff,  such  officer  is  not  bound  to  keep  the  property,  or  deliver  it  to  the  plamtdfF, 
unless  the  plaintiff,  on  demand  of  him  or  his  agwt,  indenmify  the  office  against 
such  claim  by  an  uiidertaking,  by  two  suffici^t  stu^ties.    [C.  L.  §  3297. 

CbL  C.  Civ.  P.  g  519*. 

3056.  Return  to  be  made  within  twenty  days.  The  sheriff  must 
file  the  notice,  undertaking,  and  affidavit,  with  his  proceedings  thereon,  with  the 
clerk  of  the  coart  in  which  the  action  is  pending,  within  twenty  days  after  taking 
the  property  mentioned  th»^.    [C.  L,  §  3298. 

CbI.  C.  CiT.  P.  i  SSO. 


CHAPTER  21. 

INJUNCTION. 

3067.  Znjanction  defined.  Granted  by  court  or  judge.  An  injono- 
tion  is  a  writ  or  order  requiring  a  person  to  reimin  from  a  particular  act.  The 
writ  or  order  may  be  granted  by  the  court  in  which  the  action  is  brought,  w  bj 
a  judge  thereof,  and  when  made  by  a  judge  may  be  enforced  as  the  ord^  <tf 

court.    [0.  L.  §  3299. 

Oal.  C.  Civ.  P.  S  5SS,  the  statos  qao  antil  deciuon  made  in  the  samtm 

When  judge  may  hear  ei  parte  applications  from  court  of  the  United  States.    Ballion-B.  *  Ch»»- 

another  district,  i  680.   Power  of  judge  at  cham-  pion  Mining  Co.     Eureka  Hill  Mining  Co.,  5  U. 

hers,      682,  712.    Original  juriBdiction  in  dintrict  182;  12  P.  660. 

court,  Con.  art.  &  sec.  7:  j|670.   M^be  issued  and  Injunction  mar  be  mandatory.    Henderaon  t. 

Berred  on  legal  hoUday,  f  701.  Ogdenaty  ByTOD^TU.  199;  aSP.  886.  Bu«w- 

The  supreme  court  of  Utfth  territory  posseaeed  nah  F.  A  C.  Co.  t.  Edwards,  9  U.  477;  SB  P.  va. 

the  power  to  make  an  order  of  inj  unction  preserving  When  the  court,  in.  allowing  an  wpft^  «»d  np^ 
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tedeas,  faaa  expressly  refused  to  Buapend  the  injunc- 
tion appealed  from,  it  may  punish  a  hrcach  of  said 
iqjunc&on  pending  appeal.  la  re  Wiiitmore,  9  U. 
441;  35  P.  &U. 

An  order  restraining  certain  officers  of  a  corpo- 
ration from  selling  treasury  stork  was  in  force 
whcD  the  stock  was  sold  on  a  judgment  obtained 
bf  a  thinl  person.   The  defendants  were  elected 


directors  partly  through  the  votes  of  the  execution 
purchaser;  held,  that  the  defendants  constituted  a 
lawful  board  of  directors,  and  that  the  officers  had 
committed  no  breach  of  the  restraining  order.  Coit 
V.  Freed,  —  U.  — ;  49  P.  .^>3a. 

To  constitute  a  violation  of  an  injunction,  it  must 
satisfactorily  appear  that  the  acte  performed  were 
included  within  the  scope  of  the  order.  Id. 


3058.  In  what  cases  granted.  An  injunction  may  be  granted  in  the 
following  cases: 

1.  When  it  appeara  by  the  complaint  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commis^on  or  continuance  of  tiie  act  complained  of,  either  for  a  limited  peiiod 
<xc  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the  commissioiL  or 
continuance  of  some  act,  during  the  litigation,  would  produce  great  or  irreparable 
injury  to  the  plaintiff. 

3.  When  it  appears  during  the  litigation,  that  the  defendant  is  doing,  or 
threatens  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in 
violation  of  the  plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual. 

4.  An  injunction  may  also  be  granted  on  the  motion  of  the  defendant,  upon 
filing  an  answer  praying  for  affirmative  relief  upon  any  of  the  grounds  mentioned 
in  this  section,  subject  to  the  rules  and  provisions  provided  for  the  issuance  of 
injunctions  on  behalf  of  the  plaintiff.    [C.  L.  §  3300. 


Cal.  C.  Civ.  p.  g  526*. 

Injanction  to  restrain  waste  during  period  of 
redemption,  §  3266.  Bcstraining  order  when  trial 
postponed  to  permit  further  development  of  min- 
iDg  claimf  i  3134.  Injunction  to  restrain  waste 
dnring foredonire,  {  %18.  Injunction  to  reetiain 
foruloBDre  of  chattel  mortgage  by  advertisement 
and  sale,  S 153.  Injanetlon  not  to  be  granted  to 
restrkia  oollectuni  of  taxes,  etc.,  exception,  2684- 
2686. 

Here  statement  hereunder  is  insuffident.  Facts 
most  be  shown.   Leitham  v.  Cusick,  1  U.  S42. 

Bcstraining  order  that  goes  beyond  the  prayer  of 
the  complaint  is  improper.  Id, 

Under  facts,  defendant  was  held  to  he  entitled  to 
nffirmative  relief  by  way  of  injunction.  Smith  v. 
Kichardson.  1  V.  245. 

One  tenant  in  common  of  a  mine  will  not  be 
enjoined  from  working  the  same  at  suit  of  his 
co-tenan^  he  being  pecuniarily  able  to  respond  in 
damages.   Kahn  v.  Old  Tel.  Mining  Co.,  2  U.  13. 

An  Injtmction  is  a  preventive  remedy  only  and 
cannot  be  invoked  to  restrain  a  party  from  doing 
aa  act  which  he  has  already  dime.  Id. 

Cnder  section  113  C.  L.  1976,  the  allegations  of  a 
complaint  praying  for  an  injunction  may  be  made 
on  information  and  heliet  Flagstaff  S.  M.  Co.  v. 
Patrick,  2  U.  304. 

Where  there  Is  a  well  grounded  fear  that  a  dis- 
charged agent  of  a  corporation  will  use  force  to 
repo^sesB  the  property  in  charge  of  its  duly  ap- 
pointed agent,  a  court  of  equity  will  protect 
such  possession  by  injunction.  Id. 

It  IB  waste  in  a  tenant  for  life  of  real  property 
to  tear  down  a  building  thereon,  although  it  is 
done  with  the  intention  of  erecting  a  bett«r  one; 
and  sarh  an  action  may  be  prevented  by  inJuno> 
tion.  Dooly  v.  Stringham,  4  U.  107;  7  P.  406. 

Injunction  will  be  granted  to  reBirain  collection 
of  a  void  tax.  Kerr  v.  Woolley.  3  U.  456;  24  P. 
881.  Fettit  v.  Duke,  10  U.  311;  37  P.  568.  Arm- 
•boiicT.(MeiiCity,9U.  ;:55;31P.53.  Armatrong 
T.  Ogden  dty,  18  U.  476;  43  P.  lift 

Bat  not  to  restrain  an  alleged  trespass  when 
plaindiTg  title  is  disputed  and  no  action  has  been 
DKogbt  to  establish  it  at  law.  Old  TeL  Mining 
Ok,  v.  Centnl  a.  Co.,  1  U.  331. 


Appellants  owned  the  alternate  sections  of  land 
through  a  district  forty  miles  long  and  thirty-six 
miles  wide,  which  were  unfenced,  and  remaining 
sections  of  which  belonged  to  the  government.  In 
an  action  brought  for  an  injunction  to  restrain 
defendanta  from  crossing  over  said  alternate  sec- 
tions and  trom  pasturing  their  sheep  thereon;  held, 
that  the  facts  stated  in  the  complaint  were  not  snf- 
ficiont  to  warrant  the  granting  of  the  injanoUon. 
Buford  V.  Houtz,  5  U.  591;  18  P.  633. 

An  injunction  at  the  suit  of  abutting  owners  will 
be  issued  against  a  street  railway  which,  pursuant 
to  a  franchise,  is  proceeding  to  construct  a  railway 
upon  a  street  already  incumbered  by  two  tracks 
and  numerous  polos,  where  the  tracks  already  on 
the  street  are  sufficient  for  the  public  uses  and  the 
new  track  will  seriously  injure  the  use  ofthe  street 
for  ordinary  purposes.  Dooly  Block  v.  S.  L.  Bapid 
Transit  Co.,  9  U.  31;  2S  P.  229. 

The  owner  of  land  who  makes  no  objection  to 
the  construction  of  a  railway  track  thereon  does 
not  by  his  mere  silence  and  inaction  the  right 
to  obtain  an  inguoctioQ  restraining  the  operation 
of  such  railw^,  unless  damages  are  mid  for  the 
land.  Coombs  v.  Salt  Lake  and  Ft.  Douglas  Co., 
9  U.  322;  34  P.  218. 

The  court  will  not  ordinarily  exercise  the  sum- 
mar?  and  extraordinary  remedy  of  injunction, 
except  where  there  is  probability  of  irreparable 
injury,  inadequacy  of  pecuniary  compensation,  or 
to  prevent  a  multiplicity  of  suits,  where  there  is 
reason  to  fear  substantial,  serious,  and  irreparable 
damage,  for  which  a  court  of  law  would  furnish  no 
adequate  relief.  McGregor  v.  Silver  King  Mining 
Co.,  14  U.  47;  45  P.  1091. 

An  injunction  to  restrain  a  trespass  will  not 
issue  unless  the  property  trespassed  upon  has  some 
peculiar  value  that  could  not  admit  or  dne  recom- 
pense, or  unless  the  property  would  be  destroyed 
by  repeated  acts  of  trespass.  Id. 

Where  acts  of  trespass  are  repeated,  continuing, 
and  ruinous,  or  the  damage  irreparable,  and  the 
remedy  at  law  is  inadequate,  injunction  will  lie. 
Strawhern^  Valley  C  Co.  t.  Oh&maa,  13  U.  46A; 
46P.  34& 
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3059.  Notice.  Restraining  order.  Application,  how  made.  Evi- 
dence on  hearing.  An  injunction  shall  not  be  granted,  except  upon  notice,  or 
upon  an  order  to  show  cause;  but,  in  the  meantime,  the  defendant  may  be 
restrained  until  the  decision  of  the  court  or  judge,  granting  or  refusing  the 
injunction  is  rendered.  When  an  order  to  show  cause  is  granted  without  notice, 
a  copy  of  the  pleadings  and  affidavits  upon  which  it  was  allowed  must  be  served 
with  the  order.  An  application  for  an  injunction  or  order  to  show  cause,  may  be 
made  on  verified  pleadings,  or  on  verified  pleadings  and  affidavits,  and  the  appli- 
cation for  the  injunction  may  be  heard  upon  the  pleadings,  affidavits,  and  other 
evidence.  Satisfactory  cause  must  be  shown  for  the  issuance  of  the  injunction  or 
restraining  order.    [C.  L.  §  3302*;  '90,  pp.  16-17. 

Cal.  C.  Civ.  P.  §  B28*. 

3060.  Undertaking,  when  required.  Justification  of  sureties. 
Failure.  On  granting  a  restraining  order  or  an  injunction,  the  court  or  judge 
must  require,  except  when  the  state,  a  county,  or  a  municipal  or  other  public 
corporation,  or  a  married  woman  in  a  suit  against  her  husband,  is  plaintiff,  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect 
that  the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  exceeding  an 
amount  to  be  specified,  as  such  party  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decide  that  the  plaintiff  was  not  entitled  thereto.  "Within  five 
days  after  the  service  of  the  restraining  order  or  injunction,  the  defendant  may 
except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to 
have  waived  all  objections  to  them.  When  excepted  to,  the  plaintiff 's  sureties, 
upon  notice  to  the  defendant  of  not  lesB  than  two  nor  more  tlmn  five  d&ya,  must 
justify  before  a  judge  or  clerk  of  the  court  in  the  same  manner  as  upon  bail  on 
arrest,  and  upon  failure  to  justify,  or  if  others  in  their  place  fail  to  justify  at  the 
time  and  place  appointed,  the  order  granting  a  restraining  order  or  an  injunction 
shall  be  dissolved.    [C.  L.  §  3303*;  '90,  p.  17. 

Cal.  C.  CiT.  p.  ^  529*.  §83025,3086.   Qaalifications  of  soieties  genenll7. 

If  action  diamiised  ondertaldnK  delivered  to     1 34S3. 
defendant,  2  3181>  Jnstiflcation  of  ball  on  arrest, 

3061.  Business  of  corporation  suspended  only  upon  notice. 
Bxception.  An  injunction  to  suspend  the  general  and  ordinary  business  of  a 
corporation  cannot  be  granted  without  due  notice  of  the  application  therefor  to 
the  proper  officer  or  agent  of  the  corporation,  except  when  the  state  is  a  party 
to  the  proceeding.    [C.  L.  §  3305. 

cu.  c.  OiT.  P.  2  aai*. 

3062.  Motion  to  diesolve  or  modify.  Notice.  Hearing.  If  an 

injunction  be  granted  without  notice,  the  defendant,  at  any  time  before  the  trial, 
may  apply,  upon  reasonable  notice,  to  the  judge  who  granted  the  injunction,  or 
to  the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  to  dissolve  or  mod- 
ify the  same.  The  application  may  be  made  upon  the  complaint  and  the  affidavit 
or  affidavits  on  which  the  injunction  was  granted,  if  any  were  used,  or  upon  affi- 
davits or  other  testimony  on  the  part  of  the  defendant,  with  or  without  the  answer. 
If  the  application  be  made  upon  affidavits,  or  other  evidence  on  tbe  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence  in  addition  to  those  on  which  the  injunction  was  granted,  and  the 
defendant  may  tiien,  in  proper  cases,  introduce  rebutting  affidavits  or  othw  evi- 
dence ;  provided,  that  for  the  purpose  of  allowing  the  plaintiff  to  introduce  further 
evidence,  the  answer  or  verification  thereto  attached  shall  be  deemed  an  ^davit. 
[C.  L.  §  3306. 

Cal.  C.  Civ.  P.  §  532».    See  Sup.  1889,  p.  369. 

3063.  Id.  Order  dissolving  or  modifying.  If  upon  such  application 
it  satisfactorily  appear  that  there  is  not  sufficient  ground  for  the  injunction,  it 
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must  be  dissolved ;  or  if  it  satisfactorily 
too  great,  it  most  be  modified.    [C.  L. 

Ul.  a  Civ.  p.  2  533. 

Where  defendauts  were  deprived  of  pMseasion 
of  mining  ground  under  a  restraining  order  improp- 
erlfissued,  the  judxe  who  granted  the  same  cannot, 
without  notice,  restore  defendants  to  poBaosaion. 
Lnthwn  r.  Cusick.  1  U.  242. 

A  reatiainlDg  order  made  without  Jurisdiction  is 
void,  and  may  be  set  aside  though  made  at  the 
term  preceding  the  making  of  the  motiun  to  set 
aside.  Builion-B.  &  Champion  Mining  Co.  v. 
Enreka  Uill  Mining  Co.,  5  U.  182;  12 1'.  fjtSD. 

Where  the  allegations  of  the  complaint  and  affi- 
davits supporting  it  are  substantially  denied  and 
the  reapectivo  rights  of  the  parties  are  uncertain 
u)d  indefinite,  and  it  appears  that  the  continuance 
of  a  restiunlng  order  until  the  hearing  will  work 
KTCSt  ii^ui7  to  one  of  the  parties  without  corres- 
ponding benefit  to  the  other;  Md,  that  the  restrain- 
ing Older  ihould  not  continue,  if  the  parties  in  the 


appear  that  the  extent  of  the  injunction  in 

§  3307. 

meantime  can  be  protected  by  means  of  an  indem- 
nity bond.  Crescent  Mining  Co.  v.  Silver  King 
Mining  Co.,  14  U.  47;  ia  P.  1093. 

The  digging  of  a  trench  across  j)laintiff'H  lots, 
alleged  to  bo  barren  and  comparatively  valueless, 
when  it  sppcam  tliat  defendant  is  solvent,  that 
plaintiff's  title  is  in  dispute,  and  that  no  appre- 
ciable damage  will  bo  done,  is  not  such  an  irrepar- 
able injury  as  to  justify  injunction.  Where  a 
continuance  in  such  case  of  a  restraining  order  to 
the  date  of  hearing  may  work  great  injury  to  one 
party  without  corresponding  benefit  to  theothor, 
it  should  bo  set  aside.  McGregor  v.  Silver  King 
Mining  Co.,  14  U.  47;  45  P.  1091. 

For  effect  of  appeal  on  fnjunctiou,  see  Ex  parte 
Whitmore,  9  U.  ^1:  35  P.  524.  Bnllion-Beck  & 
Champion  M.  Co.  v.  Eureka  Uill  M.  Co.,  5  U.  IGl; 
13  r.  174. 


CHAPTER  22. 

ATTACHMENT. 

3064.  When  and  in  what  oases  issued.  The  plaintifl,  at  the  time  of 
ifisoing  the  summons,  or  at  any  time  afterward,  may  have  the  property  of  the 
defendant,  not  exempt  from  execution,  attached  as  security  for  the  satisraction  of 
any  judgment  that  may  be  recovere<l,  unless  the  defendant  give  security  to  pay 
8uch  judgment,  as  in  this  chapter  provided,  in  the  following  cases:  in  an  action 
upon  a  judgment  or  upon  a  contract  express  or  implied,  which  is  not  secured  by 
any  mortgage  or  lien  upon  real  or  personal  propertfjr  situate  or  being  in  this  state, 
or,  if  originally  so  secured,  when  such  security  has,  without  any  act  of  the  plain- 
tiff, or  of  the  person  to  whom  the  security  was  given,  become  valueless ;  against 
a  defendant  who — 

1.  Is  not  reading  in  this  state;  or, 

2.  -Stands  in  defiance  of  an  officer,  or  conceals  himself  so  t^at  process  can- 
not be  served  upon  him ;  or, 

3.  lias  assigned  ^-disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  any  of  his  property  with  intent  to  defraud  his  creditors;  or, 

4.  Has  departed  or  is  about  to  depart  from  the  state  to  the  injury  of  his 
creditors;  or, 

5.  Fraudulently  contracted  the  debt,  or  incurred  tlie  obligation  respecting 
which  the  action  is  brought.    [0.  L.  §  3308. 

Cal.  C.  Civ.  P.  §  537».  *  ulent  acta.    Selz,  Schwab  &  Co.  v.  Tucker,  10  U. 

Writ  of  garnishment  may  be  issued  when  attach-  132;  37  P.  349. 

ment  {ssaed  or  thereafter,  |  3090.   Attachment  of  It  ia  harmlws  error  to  charge  that  if  plaintilf 

property  of  leasee  1^  landlord,  §i)  1409-1413.  Fraad-  departed  from  the  territory  and  left  no  snitable 

nlent  concealment  or  disposal  of  property  a  misde-  person  of  at  least  fourteen  years  of  age  at  his  usual 

meanor,      4146,  4147,  place  of  abode  therein,  so  that  service  of  summons 

Underthefactsstated;         that  the  right  of  stop-  could  not  be  made  on  hii«,  defendant  could  have  a 

page  in  transitu  prevailed  over  the  attempted  levy  writ  of  attachment  issued  against  him,  wbftre  the 

by  an  attachment.   Kiesel  v.  U.  P.  Ry.  Co.,  6  U.  court  qualified  the  charge  by  adding  "provided  he 

128;  21  P.  480.  departed  ^m  the  territory  to  the  injury  of  his 

Where  cause  of  action  alleged  to  have  accrued  cretlitors,  or  defendant  had  probable  cause  to 

BDderflDl).  &  the  complaint  must  allege  1^  tmad-  believe  he  so  left."   Uamer  v.  First  Sat.  Bank  of 

Ogden,  9  U.  215;  33  P.  941. 

3065.  Attachment  before  maturity  of  claim.  Jud^rment.  A 
creditor  may  bring  an  action  on  his  claim  before  it  is  due  and  have  an  attach- 
ment against  the  property  of  the  debtor  in  the  cases  mentioned  in  subdivisions 
three,  four,  and  five  of  the  next  preceding  section,  and  the  property  attached,  or 
its  proceeds,  after  its  disposition  as  provided  in  sections  three  tiiousand  and 
seventy-eight  and  three  thousand  imd  serenty-nine,  may  be  held  subject  to  the 
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judgment  thereafter  to  be  rendered;  but  no  judgment  shall  be  rendo^d  therera 
until  such  obligation  shall,  by  its  teams,  become  due.    [0.  L.  §  S308*. 

3066.  Affidavit  required.   Oontents.  The  clerk  of  the  court 
issue  the  writ  of  attachment  upon  receiving  an  affidavit  by  or  on  behalf  of  the 
plaintiff,  which  shall  be  filed,  setting  forth : 

1,  That  the  defendant  is  indebted  to  the  plaintiff,  specifying  the  amount  of 
such  indebtedness  as  near  as  may  be  over  and  above  all  legal  counterclaims,  and 
whether  upon  a  judgment  or  an  express  or  implied  contract,  and  that  the  pay- 
ment of  the  same  has  not  been  secured  by  any  mortgage  or  li^  upon  real  or  per- 
sonal property,  or  any  pledge  of  personal  property,  situate  or  being  in  this  state; 
or,  if  originally  bo  secured,  that  such  security  has,  without  any  act  of  the  plain- 
tiff, or  the  person  to  whom  the  security  was  given,  become  valueless ;  and  that  the 
same  is  an  actual  bona  fide  existing  demand  due  and  owing  from  the  defendant 
to  the  plaintiff. 

2.  And  in  all  cases  that  the  attachment  is  not  sought  and  the  action  is  not 
prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of  the  defendant,  and  also 
specifying  one  or  more  of  the  causes  set  forth  in  section  three  thousand  and 
sixty-four  as  the  ground  of  the  attachmrat.    [C.  L.  §  3309. 

Cal.  C.  Civ.  P.  i  538*.  claimed  ia  secured  by  a  mortgage,  being  onlyobtain- 

Causes  for  attacbmrat  not  to  be  stated  in  alter*  able  on  the  Hling  of  such  an  affidavit  under  section 

native,  §  SOeS.  1348,  C.  L.  1878  (Bectioii  3309,  C.  L.  1888);  irfd,  that 

Affidavit  showing  an  express  contract  for  direct  Huch  action  was  a  waiver  of  the  mortgage  lien, 

payment  of  money  in  the  general  Rtatemeut  of  how  Bacon  v.  Kaybould,  4  U.  357;  10  P.  481,  11  P.  .^10. 

the  debt  accrued,  and  that  it  is  the  same  demand  When  letters  "  ss  "  are  omitted,  county  beiiig 

flued  for,  is  sufficient.   Bowers  V.  London  Buik  of  stated,  affidavit  is  not  defective.  McCord  A  Sam 

Utah,  3  U.  417;  4  P.  225.                         _  Mer.  Co.  v.  Glenn,  6  U.  139;  21  P.  500. 

Plaintiff  brought  suit  on  a  note  not  asking  for  a  Affidavit  that  "  defendant  has  dispoeed  of  and 
foreclosure  of  the  mortgage,  and  obtained  a  writ  of  concealed,  and  is  about  toassign,  dispose  of,  and  con- 
attachment  on  defendant's  property  on  an  affidavit  ceal"  his  property,  etc.,  is  good.  McCord&Nave 
that  the  morteage  had  become  nagatory  by  the  act  Mer.  Co.  t.  Glenn.  6  U.  139;  21  P.  500.  Deseret 
of  the  defendant;  an  attachment  when  the  debt  Bank     Little,  Ronndy  &.  Co.,  13  U.  265;  44  P.  930. 

3067.  Id.  Undertaking  required.  Before  issuing  the  writ,  the  clerk 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
Sureties,  in  a  sum  not  less  than  the  amount  claimed  by  the  plaintiff,  but  in  no 
case  shall  an  undertakizig  be  required  exceeding  ten  thousand  dollars  nor  less 
than  two  hundred  dollars  in  amount.  The  condition  of  such  nndert^ing  sh^l 
be  to  the  effect  that  if  the  defendant  recover  judgment,  or  if  the  attachment  be 
wrongfully  issued,  the  phuntiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  aud  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertE^ng.    [C.  L.  §  3310*. 

Cal.  C.  Civ.  P.  1 538*.  Vndertaklngmaybeamcnded.  MeCordftKaTe 

If  action  dismused  undertaking  delivered  to     Her.  Co.  v.  Glenn,  6  U.  138;  21  P.  600. 
defendant,  jj  318L   Qualifications  of  sureties  gen-        Amount  of  undertaking  within  limits  prescribed 
orally,  {  3493.  is  in  discretion  of  tlie  derk.   Bowers  v.  London 

Bank  of  Utah,  3  U.  417;  4  P.  2S5. 

3068.  Exception  to  suretiea  Justiflcation.  'V^ithin  five  days  after 
the  levy  of  the  attachment,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived  all  objections  to  them. 
When  excepted  to,  the  plaintiff's  sureties,  upon  notice  of  the  defendant  of  not 
less  than  two  nor  more  than  five  days,  must  justify  before  a  judge  of  the  district 
court  or  before  the  clerk  thereof,  and  upon  failure  to  justify,  or  if  others  in  their 
places  fail  to  justify,  at  the  time  and  place  appointed,  the  clerk  or  judge  shall 
issue  an  order  vacating  the  writ  of  attachment. 

Cal.  C.  av.  P.  1 538.  JusOflcatlon  of  sureties  on  civil  arrest.  I  3026. 

3060.  Writ  directed  to  sherifiF.  Contents.  To  diflbrent  coanties. 

The  writ  must  be  directed  to  the  sheriff  of  any  county  in  which  property  of  such 
defendant  may  be,  and  must  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  such  defendant  within  his  jurisdiction  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  unless  the  defendant 
give  him  security  by  the  undertaking,  of  at  least  two  sufficient  sureties,  in  an 
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UQOunt  sufficient  to  satisfy  sudi  demand,  besides  costs,  or  in  an  amount  equal  to 
the  value  oi  the  property  which  has  been  or  is  about  to  be  attached,  in  which 
case  to  take  such  undertaking.  Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  of  different  connties;  and  tlie  plaintiff  may  have  other  writs  of 
attachment  as  often  as  he  may  require  at  any  time  before  judgment.  [0.  L.  §  3311. 

Cal.  C.  Civ.  P.  g  540*.  Where  defendant,  ftn  officer,  failed  to  aver  and 

Undertaking  to  release  attachment,  §  3065.     prove  in  a  suit  brought  for  wrongful  attachment 

Property  exempt  from  execution,  §  3245.  and  sale  of  personal  property  that  the  attachment 

An  officer's  justification  for  a  unzure  depends     proct'edinga  conformed  to  the  statute;  held,  that 

upon  the  regularity  of  the  proceedings,  and  it  ia     plaintiffwaeentitilcdtorecover.  Joneav.  McQaeen, 

immaterial  whether  the  proceedings  have  ever     13  U,  178;  45  P.  202. 

ripened  into  a  judgment  or  not.  Newton  v.  Brown,  Where  property  U  found  in  the  possession  of  the 
1  U.  387.  defendant  in  attachment  proceedings  and  the  writ 

Amount  of  plaintiff's  claim  stated  in  the  writ  ander  wbii-h  the  levy  was  made  and  the  property 
mont  conform  to  statement  in  the  complaiat.  seized,  was  issued  by  s  court  or  officer  havuig  law- 
Bowers  V.  London  Bank  of  Utah,  3  U.  417;  4  P.  fut  anthority  to  issue  it,  and  Is  in  lawfVil  form,  the 
225.  officer  may  Justify  the  levy  by  producing  the  writ 

IMfference  between  amount  stated  in  writ  and     Munns  t.  Loveland,  —  U.  — ;  49  P.  7i'.i. 
affidavit  is  not  fatal.    Id.  Attaching  creditors  are  not  liable  for  the  acts  of 

A  corporation  organized  under  the  laws  of  the  a  sheriff  unless  by  interference  in  some  way  th^ 
United  States,  and  doing  business  in  the  territory     make  themselves  liable.  Id. 

of  Utah,  is  n  domestic  corporation  of  Utah,  and  ,i        Court  i-annot  direct  sheriff  how  or  npon  what  to 
writ  of  attachment  issued  out  of  a  district  court  of     levy.    Ngrthwester^  W.  &  F.  Co.  v.  S.  L.  Copper 
the  said  territory,  watt  rightfully  served  on  said     Mfg.  Co.,  11  U.  404;  40  P.  702. 
oorporation  in  such  district.   Loeee  v.  McCarty,  5 
V.  MS;  17  P.  4K. 

3070.  Return  to  be  made  within  twenty  days.  The  officer  making 
the  service  must  return  the  writ  of  attachment  with  the  summons,  if  issued  at  the 
same  time,  otherwise  within  twenty  days  after  its  receipt,  with  a  certificate  of 
his  proceedings  indorsed  thereon  or  attached  thereto.    [C.  L.  §  3329*. 

Cal.  C.  Civ.  P.  §  .559». 

Inventory  of  property  to  be  returned  with  writ,  §  3077, 

3071.  Writs  to  be  executed  in  order  received.  When  there  are  sev- 
eral attachments  against  the  Bame  defendant,  they  shall  be  executed  in  the  order 
in  which  they  were  received  by  the  officer. 

Ohio  }  ^7;  Kan.  (1889)  §  4279. 

3072.  Defendant's  property  not  exempt  may  be  attached.  The 
rights  or  shares  which  the  defendant  may  have  in  the  stock  of  any  corporation  or 
company,  together  with  the  interest  and  profits  thei-eon,  and  all  debts  due  sucli 
defendant,  and  all  other  property  in  this  state  of  such  defendant  not  exempt 
from  execution,  may  be  attached,  and,  if  judgment  be  reoovered,  beaoldto  satisfy 
the  judgment  and  execution.    [C.  L.  §  3312. 

Od.  C.  av.  P.  2  541. 

3073.  Writ,  how  executed.  The  officer  to  whom  the  writ  is  dir«cted 
and  delivered,  must  execute  the  same  without  delay,  and  if  the  undertaking  men- 
tioned in  section  three  thousand  and  sixty-nine  be  not  given,  as  follows: 

1.  Heal  property,  standing  upon  the"  records  of  the  county  in  the  name  of 
the  defendant,  must  be  attached  by  filing  with  the  recorder  of  the  county  a  copy 
of  the  writ,  together  with  a  description  of  the  property  attach^  and  a  notice  that 
it  is  attached,  and  by  leaving  a  similar  copy  of  the  writ,  description,  and  notice 
with  an  occupant  of  the  property,  if  there  is  one,  if  not  l^en  by  posting  the  same 
in  a  conspicnons  place  on  the  property  attached. 

2.  Real  property  or  an  interest  therein  belonging  to  the  defendant  and  held 
by  any  other  person,  or  standing  on  the  records  of  the  county  in  the  name  of  any 
other  person,  must  be  attached  by  filing  with  the  recorder  of  the  county  a  copy 
of  the  writ,  together  with  a  description  of  the  property  and  a  notice  that  such 
real  property  and  any  interest  of  the  defendant  therein,  held  by  or  standing  in 
the  name  of  such  other  person,  naming  him,  are  attached;  and  by  leaving 
T\ith  the  occupant,  if  any,  and  with  such  other  person  or  his  agent  if  known  and 
within  the  county,  or  at  the  residence  of  either,  if  within  the  county,  a  copy  of 
tbe  writ,  with  a  similar  description  and  notice.  If  there  is  no  occup^t  of  the 
I»operty,  a  copy  of  the  writ,  tether  with  such  description  and  notice,  must  be 


Digitized  by 


Google 


680 


CODE  OF  CIVIL  PROCEDURE. 


posted  in  a  conspicnone  place  upon  the  property.  The  recorder  muBt  index  such 
attachment  when  filed,  in  the  names  both  of  the  defendant  and  the  person  by 
whom  the  property  is  held,  or  in  whose  names  it  stands  on  the  recorda 

3.  Personal  property  capable  of  manual  delivery  must  be  attached  by  taking 
it  into  custody. 

4.  Upon  cattle,  horses,  or  sheep  running  at  large  and  commonly  known  as 
range  stock,  between  the  first  day  of  November  and  ^e  next  succeeding  fifteenUi 
day  of  May,  by  the  sheriff's  filing  with  the  recorder  of  the  county  in  which  such 
property  is  running  at  lai^,  a  notice  as  hereinbefore  described,  spedfying  the 
number  as  nearly  as  may  be  and  contaiiiing  a  description  of  such  stock  1^  marks 
and  brands;  and  such  levy  shall  be  equally  valid  and  effectual  as  if  such  cattle, 
horses,  or  sheep  had  been  seized  and  the  possession  and  control  thereof  retained 
by  the  officer.  The  recorder  shall  receive  and  file  all  such  notices,  numbering 
the  same  consecutively,  and  must  keep  the  same  in  his  ofilce  in  regular  aud 
orderly  file,  and  shall  make  an  entry  thereof  in  his  record  of  chattel  mortgages. 
Notwithstanding  the  provisions  of  this  subdivision,  an  attachment  may,  by  direc- 
tion of  the  plamtiff  or  his  attorn^,  be  levied  upon  the  property  mentioned  in 
this  Bubdivinon  by  taking  the  same  into  custody ;  but  if  additional  costs  are  made 
by  such  levy,  tiie  same  shall  not  be  allowed  to  the  plaintiff,  if,  in  the  judgment 
of  the  court,  the  taking  of  the  property  into  the  custody  of  the  sheriff  was  unnec- 
essary. 

5.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any  corporation  or 
company,  must  be  attached  by  leaving  with  the  president,  or  other  head  of  the 
same,  or  the  secretary,  cashier,  or  other  managing  agent  thereof,  a  copy  of 
the  writ,  and  a  notice  stating  that  the  stock  or  interrat  of  the  defendfwt  is 
attached  in  pursuance  of  such  writ. 

6.  Debts  and  credits  and  other  personal  property  not  capable  of  manual 
delivery,  must  be  attached  by  leaving  with  the  person  owing  such  debts,  or  having 
in  his  possession,  or  under  his  control,  such  credits  or  other  personal  property,  or 
with  his  agent,  a  copy  of  the  writ  and  a  notice  that  the  debts  owing  by  him  to 
the  defendant,  or  the  credits  or  other  personal  property  in  his  possesaiou  or  under 
his  control  belonging  to  defendant,  are  attached  in  pursuance  of  said  writ.  [C.  L. 
§  3313*. 

Cal.  C.  Civ.  P.  g  512*.  N.  Dak.  (1895)  g  5362*.  of  another  in  which  to  store  property  attached  hf 
Mont.  Civ. -P.  I  940.  him,  without  the  assent  of  thi;  occupant.  A  posses- 

Attachment  of  mor^aged  personal  property,  sion  by  the  officer  longer  than  is  reasonably  neces- 
{ 157.  To  excase  omission  of  sheriff,  directions  of  sary  to  remove  the  goods  or  take  an  inventory  is 
part^  or  attorney  must  be  in  writing,  §  591,  an  abuse  of  his  authority,  and  renders  him  a  tre9- 

Wliere  proper^  is  taken  from  the  possesBion  of  passer  ab  initio.  Snoll  v.  Crowe,  3  U.  S6;  5  P.  5^- 
a  ^ird  party  elaiming  title  to  it,  a'juagment  most  Serving  copy  of  writ  on  peison  In  tiaige  of  per 
be  shown  if  the  officer  Jastifies  under  an  execution,  Bonal  property  insufficient— it  must  be  taken  into 
or  a  debt  if  under  a  writ  of  attachment.  Xcwton  custody.  Ki&el  v.  U.  P.  Ey.  Co.,  8  U.  128;  21  P. 
V.  Brown.  2  U.  126.  499. 
An  officer  baa  no  right  to  mako  use  of  a  tenement 

3074.  Attachment  of  property  in  hands  of  third  person,  on 
written  order.  Upon  recdving  information  in  writing  from  the  plaintiff  or  his 
attorney,  that  any  person  has  in  his  possession  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant,  or  is  owing  any  debt  to 
the  defendant,  the  officer  making  the  service  must  serve  upon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  credits  or  other  property  or  debts,  as  the  case 
may  be,  are  attached  in  pursuance  of  such  writ.    [0.  L.  §  3^14. 

Cal.  C.  Civ.  p.  §  643.  issued;  as  proof  of  such  indebtedness  the  judgment 

Writ  of  garnishment,      3090-3113.  recovered  in  the  action  by  the  attaching  creditor 

An  officer  seeking  to  retain  property  levied  upon  suljscquent  to  the  attachment  is  admissible.  Snell 

liyhim  in  attachment  in  the  hands  of  a  thin!  party  v.  Crowe.  3  U.  26;  5  P.  522. 

must  show  an  indebtedness,  the  writ  of  attachment.         Priorities  in  a  case  under  this  statute  determined 

and  the  proceedings  under  vMch  the  writ  was  in  Bemington  v.  Weber,  11  U.  IBl;  39  P.  622. 

3075.  Id.  Person  served  liable  for  property  attached.  All  pers(»i8 
having  in  thdr  possession  or  under  their  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  owing  any  debts  to  the  defendant  at  the 
time  of  service  upon  them  of  a  copy  of  the  writ  and  notice,  shall  be,  unless  such 
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property  be  delivered  up  or  trauBferred,  or  such  debts  be  paid  to  the  oflBcer,  liable 
to  plaintiff  for  the  amount  of  Buch  credite,  property,  or  debte,  until  the  attach- 
ment be  dischai^ed,  or  any  judgment  recovered  by  him  be  satisfied.  [G.  L.  §  3315. 

Oftl.  C.  Gv.  P.  2  544.  mit  between  private  parties,  nor  can  it  waive  this 

Officer's  leceipt  is  a  diacharge,  g  3078.  exemption  from  garnishment  process.   Van  Cottv. 

Where  it  ia  sought  to  eulyect  a  debtor's  fraction  Pratt,  II U.  209;  39  P.  827. 

in  putnership  property  to  the  payment  of  his  Appellant  obtained  a  Judgment  against  defend- 

individual  debts,  the  safer  and  better  way  is  to  pro-  ante,  whose  indebtedness  on  the  Judgment  thns 

ceed  by  trustee  process,  or  process  of  gamiahment.  obtained  was  attached  by  a  judgment  creditor  of 

Snell  T.  Crowe,  3  U.  2(1;  5  F.  522.  iq>pellant  and  paid  by  defendants  to  the  sheriff; 

Corporations  under  laws  of  United  Btatea  but  MM,  that  sneh  a  Judgment  was  valid  under  section 

doing  bnaineea  in  Utah  may  be  gamisheed  In  Utah  3315,  C.  L.  188a   Snelaon  v.  Harris,  —  U.  — ;  48  P. 

for  debt,  though  contracted  outside  the  state.  Losee  480. 

T.  McCarly,  5  U.  523;  17  P.  453.  If  garnishee  refuses  to  deliver  property  of  defend- 

Where  the  judgment  debtor  has  died,  an  order  ant  to  officer  and  claims  a  lien  thereon,  andplaintiflT 

upon  a  garnishee  to  pay  money  upon  executions  neither  satisfies  the  lien  nor  indemnifies  officer  to 

issued  aner  the  death  of  such  debtor  is  alxolately  taJce  possitiwiun  of  property  and  contest  lien,  the 

Toid.    Weaver  v.  Pickard,  7  U.  296;  2G  P.  581.  responsibility  of  officer  ceases  with  the  return  of 

The  board  of  education  is  a  public  municipal  cor-  the  writ  into  court.     Goddard  v.  Parsons,  IS  U. 

poration  and  is  not  liable  to  process  of  garnishment  376;  42  P.  1134. 

for  salary  due  a  teacher;  sectioa  3455,  C.  Jj.  1888,  Officer  is  not  liable  if  after  garnishee  has  sold 

authorizing  garnishment  of  corporations,  applies  sufficient  property  to  satisfy  his  hen,  officer  levies 

only  to  private  corporations.    Chawberlun  v.  upon  and  sells  Italancein  pursuance  of  cxecntioa 

Watte rs,  10  U.  298;  37  P.  666.  doly  issued  to  him  in  andUier  action,  and  applies 

A  municipal  corporation  cannot  be  gamishecd  in  proceeds  on  Judgment  therein.  Id. 

3076.  Id.  Examination  of  defendant  and  others.  Order.  Any 
person  oving  debts  to  the  d^endant,  or  having  in  his  possession  or  under  his  con- 
trol any  credits  or  other  personal  property  l^onging  to  the  defendant,  may  be 
required  to  attend  before  the  court,  or  judge,  or  a  referee  appointed  by  the  oonrt 
or  judge,  and  be  examined  on  oatii  respecting  the  same.  The  defendant  may 
also  be  required  to  attend  for  the  purpose  of  giving  information  respecting  his 
property,  and  may  be  examined  on  oatti.  The  court  or  judge,  may,  after  such 
examination,  order  personal  property,  capable  of  manual  delivery,  to  be  delivered 
to  the  officer,  on  such  terms  as  may  be  just,  having  reference  to  any  liens  thereon 
or  claims  against  the  same,  fuid  a  memorandum  to  be  given  of  all  other  personal 
property,  containing  the  amount  and  description  thereof.    [G.  L.  §  3316. 

Cal.  C.  av.  p.  S  54S. 

amiUr  provisions  in  proceedings  supplementary,  3273-3277. 

3077.  Officer  to  make  inventory.  Statement  of  person  served. 

The  officer  making  the  service  must  make  a  full  inventory  of  the  property  attached 
and  return  the  same  with  the  writ.  To  enable  him  to  make  such  return  as  to  the 
debts  and  credits  attached,  he  must  request,  at  the  time  of  service,  the  party  owing 
the  debt,  or  having  the  credit,  to  give  him  a  memorandum  stating  the  amount 
and  description  of  each ;  and  if  such  memorandum  be  refused,  he  must  return  the 
fact  of  refusal  with  the  writ.  The  party  refusing  to  give  the  memorandum  may 
be  required  to  pay  the  costs  of  any  proceeding  taken  for  the  purpose  of  obtaining 
information,  respecting  the  amount  and  description  of  such  debt  or  credit.  [C.  L, 
§  3317. 

CaL  C.  Civ.  P..§  546.  Return  of  writ,  i  3070. 

3078.  Perishable  property  to  be  sold.  Proceeds.  Officer  to  col- 
lect debts.  Receipt.  If  any  of  the  property  attached  be  perishable,  the  officer 
most  sell  the  same  in  the  manner  in  which  such  property  is  sold  on  execution. 
The  proceeds  and  other  property  attached  by  him  must  be  retained  by  him,  to 
answer  any  judgment  that  may  be  recovered  in  the  action,  unless  sooner  subjected 
to  execution  upon  another  judgment  recovered  previous  to  issuing  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by  him.  The  receipt  of  the 
officer  is  a  sufficient  discharge  for  the  amount  paid.    [C.  L.  §  3318. 

Cal.  C.  Civ.  P.  2  547*. 

If  defendant  recoveis  judgment,  proceeds  and  property  delivered  to  him,  g  3083. 

3079.  Sale  of  property  when  interests  subserved  thereby.  Order. 
.  Whenever  property  has  been  taken  by  an  officer  under  a  writ  of  attachment,  and 

it  is  made  to  appear  satisfactorily  to  the  court  or  a  judge  thereof,  that  the  interest 
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of  the  parties  to  the  action  will  be  subserved  by  a  sale  thereof,  the  court  or  judge 
may  order  such  property  to  be  sold  in  the  same  manner  as  property  is  sold  under 
an  execution,  and  the  proceeds  to  be  deposited  in  the  court,  to  abide  the  ju(%- 
ment  in  the  action.  Such  order  can  be  made  only  upon  notice  to  the  adverse 
party  or  his  attorney,  in  case  such  party  has  been  personally  served  with  a 
summons  in  the  action.    [C.  L.  §  3319. 

Oftl.  C.  Civ.  P.  §  r>48. 

3080.  Judgment,  how  satisfied.  Sale,  notice  of.  If  judgment  be 
recovered  by  the  plaintifT,  the  officer  must  satisfy  the  same  out  of  the  property 
attached  by  him  which  has  not  been  delivered  to  the  defendant,  or  a  claimant,  as 
hereinbefore  provided,  or  subjected  to  execution  on  another  judgment  reoovenA 
previous  to  tlie  issuing  of  the  attachment,  if  it  be  sufficient  for  that  purpose; 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable  property 
sold  by  bim,  or  of  any  debts  or  credits  collected  by  him  or  so  much  as  dudl  be 
necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remaiu  due,  and  an  execution  shall  have  been  issued  on 
the  judgment,  he  must  sell  under  the  execution,  so  much  of  the  property,  real  or 
personal,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
remains  in  his  hands.  Notice  of  the  sales  must  be  givra,  and  the  sales  (x>nducted 
as  in  other  cases  of  sales  on  execution.    [C.  L.  §  3320. 

Col.  c.  Civ.  P.  3  KO. 

Appeal  does  not  continue  attachment  in  force  unless  nndertaking  given,  2  3313. 

3081.  Id.  Deficiency.  Collected  as  upon  execution.  Redelivery. 

If,  after  selling  all  the  property  attached  by  him  remaining  iu  his  hands,  and 
applying  the  proceeds,  together  with  the  proceeds  of  any  debts  or  credits  collected 
by  him,  deducting  his  fees,  to  the  payment  of  the  judgment,  any  balance  shall 
remain  due,  the  officer  must  proceed  to  collect  such  balance,  as  upon  an  execu- 
tion in  other  cases.  Whenever  the  judgment  shall  have  been  paid,  the  officer, 
upon  reasonable  demand,  must  deliver  over  to  the  defendant  the  attached  prop- 
er^ remaining  in  his  hands,  and  any  proceeds  of  t^e  property  attached, 
unapplied  on  the  judgment.    [G.  L.  §  3^21. 

Cal.  C.  Civ.  P.  3  551. 

3082.  Action  on  defendant's  undertaking.  If  the  execution  be 
returned  unsiitiafied,  in  whole,  or  in  part,  the  plaintiff  may  prosecute  any  under- 
taking given  pursuant  to  section  three  thousand  and  sixty-nine,  or  section  three 
thousand  and  eighty-five,  or  he  may  proceed  as  in  other  cases  upon  the  return  of 

the  execution.    [C.  L.  §  3322. 

Cal.  C.  CiT.  P.  §  553. 

Proceedings  supplementary  to  execution,  3372-3S81. 

3083.  Proceedings  when  defendant  recovers  judgment.    If  the 

defendant  recover  judgmeut  i^ainst  the  plaintifT,  any  undertaking  received  in 
the  a<'tion,  all  the  proceeds  of  sales  and  money  collected  by  the  officer,  and  all  the 
property  attached  remaining  in  his  hands,  must  be  delivered  to  the  defendant,  or 
liis  agent;  the  order  of  the  attachment  shall  be  dischai^ged,  and  the  property 
released  therefrom.    [C.  L.  §  3323. 

Oil.  C.  Civ.  p.  §  TwS. 

If  action  t>e  dismiiecd,  undertaking  delivered  to  defNidant,  S  3181. 

3084.  Application  to  discharge  or  modify  attachment.  Order. 

Whenever  the  defendant  has  appeared  m  the  action,  he  may,  upon  reasonable 
notice  to  the  plaintiff,  apply  to  the  court  in  "which  the  action  is  pending,  or  to  the 
judge  thereof,  for  an  order  to  discharge  the  attachment,  wholly  or  in  part;  and 
upon  the  execution  of  the  undertaking  mentioned  in  the  next  section,  an  order 
may  be  made,  releasing  from  the  operation  of  the  attachment,  any  or  all  of  the 
property  attached  and  all  of  the  property  so  released,  and  all  of  the  proceeds  of 
the  sales  thereof  must  be  delivered  to  the  defendant  upon  the  justification  of  the 
sureties  on  the  imdertalcing,  if  required  by  the  pl^ntiff.    [C.  L.  §  3324. 


Cal.  C.  CiT.  P.  2  554. 
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3085.  Id.  Undertaking  for  release.  Justification  of  sureties. 
Before  making  Buch  order,  the  court  or  judge  must  require  au  undertaking  on 
behalf  of  the  defendant,  "by  at  least  two  enreties,  residents  and  freeholders  or 
houfleludders  in  the  state,  to  the  ^ect  l^t  in  case  the  plaintiff  recover  judgment 
in  the  action,  defendant  will,  on  demand,  deliver  the  attached  property  so 
released,  to  the  proper  officer,  to  be  applied  to  the  payment  of  the  judgment,  or 
in  defaolt  thereof,  that  the  defendant  and  sureties  will,  on  demand,  pay  to  the 
plaintifE  the  full  value  of  the  property  released.  The  court  or  judge  making  such 
order  may  fix  the  sum  for  which  the  undertaking  must  be  executed,  and  if  nec- 
essary, in  fixing  such  sum,  to  know  the  value  of  the  property  released,  the  same 
may  be  appraised  by  one  or  more  disintorested  persons,  to  be  appointed  for  that 
purpose.  The  snreties  may  be  required  to  justify  before  the  court  or  judge,  and 
the  property  attached  cannot  be  released  from  the  attachment  without  their  jus- 
tification, if  the  same  be  required.    [C.  L.  §  3325. 

Cal.  C.  Civ.  P.  2  555. 

Undertaking  to  prevent  attachment,  §  3069.    Qualifications  of  sureties  generally,  §  3403. 

3086.  Motion  to  discharge  writ  for  irregularity.  The  defendant 
may  also,  at  any  time,  either  before  or  after  the  release  of  the  attached  property, 
or  before  any  attachment  shall  have  been  actually  levied,  upon  reasonable  notice 
to  the  plaintiff,  apply  on  motion  to  the  court  in  which  the  action  is  brought,  or  to 
the  judge  thereof,  for  the  discharge  of  the  writ  of  attachment,  on  the  ground 
that  the  same  was  improperly  or  irr^ularly  issued.    [C.  L.  §  3326. 

CbL  C.  Civ.  p.  g  556.  motion.   Barnhait  t.  Foley,  11  U.  191;  39  P.  823. 

In^Toceediogs  to  discharge  an  attachment,  it  is  Where  an  affidavit  offered  to  austain  an  attach- 
first  mcanibent  apon  the  defendant  to  negative  the  ment  is  vague  and  there  is  no  intrinsic  evidence  in 
<ausesagigncd  for  suing  outthewrit,  andnfter  this  aid  of  it,  the  motion  to  discharge  will  bo  »us- 
thebarden  is  on  the  plaintiff.  Godbe-Pitts  Drug  tained.  Deseret  Nat.  Bank  v.  Little,  Boundy  & 
Co.  T.  AUen.  8  U.  117;  29  P.  881.   Desexet  Bank  Co.,  13  U.  365;  44  P.  930. 

Little.  B.  ft  Co.,  13  U.  265;  44  P.  930.  On  a  motion  to  vacate  an  attachment,  the  court 

Notice  of  motion  to  discharge  an  attachment  will  not  decide  whether  property  levied  on  is  per- 

sbQold  specify  particularly  the  grounds  of  the  sonaltyor  so  fixed torealty  a.stobe appurtenantto 

motion.   Cupit  v.  Park  aty  Bank,  10  U.  294;  37  it.    Northwestern  W.  &  F.  Co.  v.  S.  L.  C.  Copper 

P.  564.   Same  caao,  11  U.  427;  40  P.  707.  Mfg.  Co.,  11  U.  404  ;  40  P.  702. 

A  verified  motion  made  on  information  and  Attachment  will  not  be  discharged  because  served 

belief  without  any  affidavit  to  dissolve  an  attach-  on  property  not  BuhJect  thereto.   N.  W.  Wheel  ft 

ment,  the  affidavit  for  the  latter  being  positive,  is  F.  Co.  T.  9.  L.  Copper  Mfk<  ^-t  H  U.  404;  40  P. 

insofficieut;  and  it  is  not  error  to  exclude  parol  702. 
testimony  offered  by  defendant  in  support  of  the 

3087.  Id.  When  made  upon  aflQdavite.  If  the  motion  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintifE  may  oppose 
the  same  by  affidavits,  or  other  evidence,  in  addition  to  tiiose  on  which  the 
attachment  was  made.    [C.  L.  §  3327. 

CaL  C.  Civ.  P.  2  537. 

3088.  Provisions  to  be  liberally  construed.  Curing  defects.  This 
chapter  shall  be  liberally  construed,  and  the  plaintiS,  at  any  time  when  objection 
is  made  thereto,  shall  be  permitted  to  amend  ajiy  defect  in  the  complaint,  affidavit, 
bond,  writ,  or  other  proceeding;  and  no  attachment  shall  be  quashed,  dismissed,  or 
the  property  attached  released,  if  the  defect  in  any  of  the  proceedings  has  been 
or  can  be  amended  so  as  to  show  that  a  legal  cause  for  the  attachment  existed  at 
the  time  it  was  issued ;  and  the  court  shall  give  the  plaintifE  a  reasonable  time  to 
perfect  ^uch  defective  proceedings.  The  causes  for  attachment  shall  not  be  stated 
In  the  alternative. 

Iowa,  HcClain's  An.  C.  (1888)  §  4246*.  defendant  and  all  damages  which  he  may  sustain 

liberal  construction,  etc.,  in  garnishment  pro-     by  reason  of  the  attacbment,"  in  the  discretion  of 
ceedings,  §  3112.  Provisions  of  statutes  to  be  liber-     the  court  may  be  amended  by  inserting  the  same, 
alt?  coDBtmcd,  2t  3180,  £986.    Errors  and  defects     McCord  Mer.  Co.  v.  Olenn.  6  U.  139;  HI  P.  500. 
disregarded  if  not  affecting  sahstantial  rights,        Amendment  of  clerical  error  in  complaint,  held 
^3006.  not  to  discharge  lien  of  attachment.   Barton  v. 

An  affidavit  foran  attachment  failed  to  state  that     S.  C.  Co-operauro  Mere.  A  Mfis.  Co.,  10  U.  346;  37 

if  the  attachment  be  wrongfhlly  issued,  the  plain-     P.  576. 
tiff  will  pay  all  costs  that  may  be  awarded  to  the 

3080.   Order  releasing  real  property  to  be  filed.  'Whenever  an  order 
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has  been  made  discharging  or  releasing  an  attachment  upon  real  proper^,  a 
certified  copy  of  snch  order  must  be  filed  in  the  office  of  the  county  recorder  in 
which  the  notice  of  attachment  has  been  filed,  and  be  indexed  in  like  manner. 

[0.  L.  §  3329. 

Cal.  C.  Civ.  P.  2  55e». 

Sheriff  to  release  on  record  attachment  of  realty,  §  S75. 


Chapter  23. 

GARNISHMENT. 

3000.  Garnishment  issuable  with  attachment  or  aftei^ard.  At 
the  time  of  issuing  a  writ  of  attachment  in  an  action,  or  at  any  time  there- 
after, the  plaintiff  may  have  a  writ  of  garnishment  issue,  and  thereupon  attach 
the  credits,  effects,  debts,  choses  in  action,  and  other  personal  property  of  the 
defendant  in  the  po£»es8ion  or  under  the  control  of  any  tMrd  person,  as  garnishee, 
for  the  security  of  any  judgment  the  plaintifF  may  recover  in  such  action  against 
the  def^dant. 

Col..  Mills'  An.  C.  (1896)  g  118. 

Attachment,  §  3064.   Attachment  of  property  of  debtor  in  hands  of  third  parties,  §g  3074-3076. 

3091 .  When  garnishee  ordered  to  appear.  Whenever  in  any  action 
pending  in  any  court  of  record,  a  writ  of  attachment  has  been  issued  and  deliv- 
ered to  the  proper  officer,  and  the  officer  after  diligent  search  shall  not  be  able  to 
find  property  of  the  defendant  sufficient  to  satisfy  tiie  claim  of  plaintiff,  the  officer 
shaU  upon  the  request  of  plaintiff,  his  agent,  or  attorney,  summon  such  person  or 
persons  as  the  plaintiff  may  direct  as  garnishees  to  appear  before  tiie  court 
wherein  such  action  is  pending. 

Col.,  Mills'  An.  C.  (1896)  §  119. 

3092.  Writ  issued  by  the  officer.  Form.  The  writ  of  garnishment 
shall  be  issued  by  the  officer  to  whom  the  writ  of  attachment  is  d^vered,  and 
may  be  in  substance  as  follows : 

In  the  District  Court  of  County,  State  of  Utah. 

A  B,  Plaintiff, 
va 

C  D,  Defendant. 

The  State  of  Utah,  to  ,  garnishee: 

You  are  hereby  notified  that  you  are  attached  as  garnishee  in  the  above 
entitled  action,  and  you  are  commanded  not  to  pay  any  debt  due  or  to  become  due 

from  yourself  to  the  said  ,  defendants,  or  either  of  them,  and  that  you 

must  retain  possession  and  control  of  all  personal  property,  ^ects,  and  choses  in 

action  of  said  ,  defendants,  or  mther  of  them,  in  order  that  the  same  may 

be  dealt  with  according  to  law ;  you  are  required  to  answer  the  interrogatorie^ 
attached  hereto  within  ten  days  from  the  date  of  the  service  of  this  writ  upon  you 
if  you  are  served  in  the  county  in  which  said  action  is  brought,  otherwifee  ■witiiin 
twenty  days  from  the  date  of  such  service.  In  case  of  your  failure  within  the 
time  aforesaid,  the  plaintiff  may  apply  to  the  court  for  relief  against  you. 
Given  under  my  hand  this  day  of  ,  18 — , 

Cel..  Hills'  An.  C.  (1896)  3  120. 

3093.  Names  of  garnishees  inserted  in  writ.  Service  and  return. 
Alias  writ.  The  names  of  as  many  individuals,  corporations,  or  other  persons 
as  are  sought  to  be  charged  as  garnishees,  may  be  inserted  in  the  same  or  different 
writs  of  garnishment;  and  the  writ  shall  be  served  and  returned  by  the  officer 
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iaBuing  the  same,  in  the  Bame  manner  as  a  sammons  in  the  action;  and  in  like 
Bianner  alias  writs  may  be  issued,  served,  and  retamed. 

Col.,  Uillfl'  An.  C.  (1896)  g  ISl. 

3094.  Service  and  return  of  writ  give  court  jurisdiction.  It  shall 
not  be  neoeasory  for  the  aherifi  to  retam  the  writ  of  attachment  b^ore  serving 
tiie  writ  of  garnishment,  but  the  return  of  the  latter  writ,  showing  due  service 
on  the  person  therein  named  as  garnishee,  shall  give  the  court  jurisdiction  ta 
I»roceed  against  such  garnishee  as  hereinafter  provided. 

CoL.  MUlB'  An.  C.  <1896)  g  m. 

3095.  Oamishee  to  answer  in  wrildng  under  oath.  Substance 
of  Interrogatories.  The  gumlBhee  shall  answer  the  interrogatories  in  writing, 
upon  oath  or  aflfirmation ;  and  it  is  h^^by  made  the  duty  of  such  officer  serving  the 
writ  of  garnishment  to  administer  such  oath  or  affirmation  and  to  take  and  return 
such  auETwer  with  the  writ,  or  the  garnishee  may  answer  in  like  manner  before 
anyone  authorized  to  administer  oaths  and  affirmations,  and  in  the  latter  case  it 
shall  be  the  duty  of  the  garnishee  to  file  his  answer,  or  to  cause  the  same  to 
be  filed  in  the  proper  court  within  the  time  required  by  the  writ,  or  he  shall  be 
deemed  in  defai^t.    The  interrc^tories  may  be  in  substance  as  follows: 

First — Are  you  in  any  m»iner  indebted  to  the  defendants,  or  either  of  them, 
ather  in  property  or  money,  and  is  the  same  now  doe?  If  not  due,  when  is  the 
flune  to  become  due?   State  fully  all  particulars. 

Answer. 

Second. — Have  you  in  your  possession,  in  your  charge,  or  under  your  control, 
any  property,  effects,  goods,  chattels,  rights,  CTedits,  or  choses  in  action  of  said 
defendants,  or  either  of  them,  or  in  which  he  is  interested  ?  If  so,  state  what  is 
tiie  value  of  the  same,  and  state  fnlly  all  particulars. 

Answer. 

Third. — Do  yon  know  of  any  debts  owing  to  the  said  defendants,  whethw 
due  or  not  due,  or  any  property,  effects,  goods,  chattels,  rights,  credits,  or  choses 
in  action  belon^ng  to  mm,  or  in  which  he  is  interested,  and  now  in  l^e  posseceicm 
or  under  i^e  control  of  others?   If  so,  state  the  particulars. 

Answer. 


(Signature  of  Garnishee). 

I,  (insert  the  name  of  the  garnishee),  do  solemnly  swear  (or  affirm)  that  the 
answers  to  the  ftnegoing  interrogatorieB  by  me  subscribed,  are  true,  so  help  me 
God. 


(Signature  of  Gramishee). 

Subscribed  and  sworn  to  before  me,  this  (b.y  of  ,  18 — . 

The  plaintiff  may,  in  his  discretion,  add  other  pertinent  intern^toriee. 

Ool..  HUb'  An.  C.  (1896)  g  123. 

3006.  Property  to  be  delivered  to  sheriff.  Sale.  Judgment 
against  garnishee.  If  the  answer  of  the  garnishee  shows  that  he  has  personal 
property  of  any  kind  in  his  possession,  or  under  his  control,  belongii^  to  the 
defendant,  the  court  shall  enter  judgment  that  the  garnishee  d^ver  tihe  same 
to  the  sheriff,  and  if  the  plaintiff  recover  judgment  against  the  defendant  in  the 
action,  such  property  or  so  much  thereof  as  may  be  necessary,  shall  be  sold  as 
upon  execution,  and  the  proceeds  applied  toward  the  satisfaction  of  such  judg- 
ment, together  with  the  costs  of  the  action  and  proceedings,  and  if  there  be  a 
surplus  of  such  property,  or  of  the  proceeds  thereof,  it  shall  be  restored  to  the 
defendant.  If  the  answer  shows  that  the  garnishee  is  indebted  to  the  defendant, 
Hiexi,  if  the  plaintiff  recover  judgment  against  the  defendant  in  the  action,  the 
court  shall  also  enter  judgment  in  favor  of  the  defendant  for  the  use  of  the  plaintiff 
against  the  garnishee  for  the  amount  of  the  indebtedness  admitted  in  the  answer: 

23 
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provided,  that  the  judgment  against  the  garnishee  shall  not  be  for  a  greater  stun 
than  is  necessary  to  satisfy  the  judgment  of  the  plaintiff  against  the  defendant, 
together  with  costs  as  aforesaid ;  and  in  no  case  shall  the  garnishee  be  chai^geabls 
with  costs  unless  his  answer  shall  be  successfully  controverted  as  herdnaftor 
provided. 

Col.,  Mills'  An.  C.  (1896)  {  124 

3097.  Garnishee  may  deliver  property  or  money.  Release. 
Return.  In  all  cases  the  garnishee,  upon  making  answer,  may  deliver  to  the 
officer  serving  the  writ,  the  property  belonging  to  the  defendant,  togeih&t  with 
the  money  due  to  the  defendant,  as  shown  by  the  answer,  and  the  officer  shall 
make  return  of  such  property  and  money  with  the  writ  to  the  court,  to  be  dealt 
with  as  provided  in  the  foregoing  section ;  and  thereupon  the  garnishee  sh^  be 
relieved  from  further  liatnUty  in  the  proceedings,  unless  his  tmaw&c  shall  be  sno- 
cessf ully  controvraiied  as  hereinafter  provided. 

Col.,  Mills'  An.  C.  (1896)  2  1^  Similar  proTision  on  attachment,  H  3075, 3078. 

3098.  Judgment  against  garnishee  on  &ilure  to  answer.  If  the 
ganiishee,  having  been  duly  served  with  the  writ  of  garnishment  and  intern^ 
tories,  refuses  or  fails  to  fuiswer  the  intenx^tories  within  the  time  required,  &e 
plaintifl  may  enter  a  defoult  against  him  and  proceed  before  the  court  to  prove 
the  liability  of  the  gamisheoj  according  to  the  provisions  of  this  chapter,  (and  in 
such  case  the  garnishee  may  be  compelled  to  give  testimony  as  a  witness  as 
in  other  cases),  and  upon  a  verdict  or  finding  in  that  behalf  the  plaintiff  may 
have  judgment  entered  the  same  as  if  the  garnishee  had  answered  according  to 
such  verdict  or  finding ;  and  if  the  verdict  or  finding  charge  the  garnishee  wi& 
any  liability,  the  plaintiff  may  recover  the  costs  of  the  proceedings  against  him. 
otherwise  tiie  garnishee  shall  be  discharged  without  costs. 

Col..  Mills'  An.  C.  (1896)  §  126. 

3099.  Answer  of  garnishee.  Reply.  If  the  garnishee  answer,  the 
plaintiff  may  within  ten  days  after  the  e^qtiration  of  the  time  allowed  for  the  filing 
of  such  answer,  reply  to  the  whole  or  any  part  thereof  by  an  affidavit  traversing 
the  same;  the  plaintiff  may  also  in  his  reply  all^e  any  matters  which  would 
chwge  the  garnishee  witiii  liability  according  to  the  provisions  of  tiiis  chapter, 
and  sndi  affidavit  may  be  upon  information  and  bdief.  If  the  plaintiff  fail  to 
reply  within  the  time  aforesaid,  he  shall  be  deemed  to  have  accepted  the  tmsver 
of  the  garnishee  as  true,  and  judgmmt  may  be  entered  accordingly. 

Ool..  Mills'  An.  C.  (1896)  i  127.  Eeply  generally,  2980-2982. 

3100.  New  matter  in  plaintiff's  reply  deemed  denied.  Trial 
Judgment.  Oosts.  New  matter  in  the  affidavit  replying  to  the  answ^  of  ti» 
garnishee,  shall  be  taken  as  denied  or  avoided,  and  ^e  matter  thus  at  ifiBoe 
without  further  pleadings  shall  be  tried  in  the  same  manner  as  other  issues  of  like 
nature,  and  upon  the  verdict  or  finding  thereon,  judgment  shall  be  raitered  the 
same  as  if  the  garnishee  had  answered  according  to  such  verdict  or  finding; 
provided,  that  if  the  verdict  or  finding  be  as  favorable  to  the  garnishee  as  his 
answer,  he  shall  recover  costs  of  the  proceeding  against  the  plaintiff,  otherwise 
the  plaintiff  may  recK>ver  costs  against  the  garnishee. 

Col.,  Mills'  An.  C.  (1896)  §  128. 

3101.  Third  person  may  be  interpleaded.  Notice.  Proceedings. 

When  the  answer  of  the  garnishee  shall  disclose  that  any  other  person  than  me 
defendant  claims  the  indebtedness  or  property  in  his  hands,  and  the  name  and 
residence  of  such  claimant,  the  court  may  on  motion  order  that  such  claimant  be 
interpleaded  as  a  defendant  to  the  garnishee  action ;  and  that  notice  thereof,  set- 
ting forth  the  facts,  with  a  copy  of  such  order,  in  such  form  as  the  court  shall 
direct,  be  served  upon  him,  and  that  after  such  service  shall  have  been  made,  the 
gamiahee  may  pay  or  deliver  to  the  officer  or  the  derk  such  indebtedness  or 
j^roperty,  and  have  a  receipt  th^iefor,  which  shi^  be  a  complete  dis(diai:ge  fr(nn 
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all  lialnlil^  to  any  party  for  the  wnount  bo  paid  or  property  so  delivered.  Such 
notice  shall  be  served  in  the  manner  reqoired  for  service  of  a  summons  in  a  civil 
addon.  Upon  such  service  being  made  such  claimant  ahali  be  deemed  a  defend- 
ant to  the  garnishee  action  and  shall  answer  witliin  ten  days. setting  forth  his 
claim,  or  any  deffflise  which  the  garnishee  might  have  made,  tn  case  of  default, 
judgment  may  be  rendered  which  shall  conclude  any  claim  upon  the  part  of  such 
defendant. 

M.  Dak.  (1895)  g  6397.  Interpleader  generally,  §  2834. 

3102.  Garnishee  may  deduct  sums  due  him  by  either  party. 
Record.  Every  garnishee  shall  be  allowed  to  retfun  or  deduct  out  of  the  prop- 
erty, effects,  or  credits  of  the  defendant  in  his  hands,  all  demands  against  the 
plaintiff  and  all  demands  against  the  defendant  of  which  he  could  have  availed 
himself  if  he  had  not  been  summoned  as  garnishee,  whether  the  same  are  at  the 
time  due  or  not,  and  he  shall  be  liable  for  the  balance,  only  after  all  mutual 
demands  between  himself  and  plaintiff  and  defendant  are  adjusted,  not  including 
unliquidated  damages  for  wrongs  and  injuries;  provided,  that  the  verdict  or  find- 
ing as  well  as  the  record  of  the  judgment  shaU.  show  in  all  cases  against  which 
party,  and  the  amount  thereof,  any  ooonterdaim  shall  be  allowed,  if  any  shall  be 
■allowed. 

Col..  Mills'  An.  C.  (1896)  2 130». 

3103.  Q-amishee  not  liable  on  negotiable  instrument  not  due. 
No  person  shall  be  liable  as  garnishee,  by  reason  of  having  drawn,  accepted,  made, 
or  indorsed  any  negotiable  instrument,  wh^  the  same  is  not  due,  in  tiie  hands  of 
the  defendant  at  the  time  of  sorvice  of  tiie  writ  of  ganushment 

OdL,  Mflli*  An.  C.  (1806)  2  13L 

3104.  Judgment  acquits  garnishee  for  amounts  paid.  The  judg- 
ment against  a  gamifihee  shall  acquit  him  from  all  demands  by  the  defendant  for 
all  goods,  effects,  and  credits  paid,  delivered,  or  accounted  for  by  the  gamisliee 
by  force  of  such  judgment. 

Col..  Uills'  An.  C.  (1S96}  }  132. 

3106.  Discharge  of  garnishee  does  not  bar  action  by  defendant. 

If  the  person  summoned  as  garnishee  is  discharged,  the  judgment  ^lall  be  no  bax 
to  an  action  brought  against  him,  by  the  defendant  for  tJie  same  demand. 
CoL.  UillB'  An.  C.  (1896)  i  133. 

3106.  Judgment  against  garnishee  for  debt  not  due.  Execution 
deferred.  When  the  judgment  is  rendered  against  any  gunishee,  and  it  shall 
a.ppear  that  the  debt  from  him  to  the  defendant  is  not  yet  due,  execution  shall  not 
issue  until  the  debt  shall  have  become  due. 

Col.,  Mills'  An.  C.  (1886)  g  134. 

3107.  Property  pledged  to  garnishee  delivered  on  payment. 
When  any  personal  prop^ly,  choses  in  action,  or  effects  of  the  defendant  in  tiie 
hands  of  a  garnishee  are  mortgaged  or  pledged,  or  in  any  way  liable  for  the  pay- 
ment of  a  debt  to  him,  the  plaintiff  may,  under  an  order  of  the  court  for  that 
purpose,  pay  or  tender  the  amount  due  to  the  garnishee,  and  thereupon  the  gar- 
nishee shall  deliver  the  personal  property,  choses  in  action,  and  effects  to  the 
sheriff,  as  in  other  cases. 

C(d.t  MUk'  An.  a  (1696)  g  1^  AUachment  of  mortgaged  personal  property,  {  157. 

3108.  Id.  If  held  to  secure  performance,  plaintiff  may  perform. 

If  the  personal  property  or  effects  are  held  for  any  purpose  other  than  to  secure 
the  payment  of  money,  and  if  the  contract,  condition,  or  other  thing  to  be  done 
or  performed,  is  such  as  can  be  performed  by  the  plaintiff  without  damage  to  the 
other  parties,  the  court  may  make  an  order  for  the  performance  thereof  by  him, 
and  apon  such  performance,  or  a  tender  of  performance,  the  garnishee  shall 
deliver  the  personal  property  aaid  effects  to  the  sheriff,  as  in  other  casea 

OoL,  HlUs'  An.  C.  (18B6)  3  136. 
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3109.  Id.  Disposal  of  proceeds.  Plaintiff  reimbursed.  All  per 
sonal  property,  choses  in  action,  and  ^ects  received  by  the  shenS  under  either  d 
the  two  preceding  sections,  shall  be  disposed  of  in  the  same  manner  as  if  they  had 
been  delivered  4r  the  garnishee  without  condition,  except  that  the  plaintiff  ehall, 
out  of  the  proceeds  thereof,  be  first  repaid  the  amount  paid  by  him  to  the  gar- 
nishee  for  the  redemption  of  the  same,  or  shall  be  indemnified  for  aay  other  ack 
or  thing  by  him  done  or  performed,  pursuant  to  the  order  of  the  court  for  the 
redemption  of  the  same. 

Col.,  UillB'  An.  C.  (1896)  §  137. 

3110.  Garnishee  liable  for  contempt.  If  any  garnishee  refuses  ot 
neglects  to  deliver  any  personal  property,  choses  in  action,  or  effects  in  his  hands, 
when  thereto  lawfully  required  by  the  court,  he  shall  be  liable  to  be  attached  or 
punished  for  contempt. 

Col.,  Milla'  An.  C.  (1896)  g  138. 

3111.  Oosts  taxed  in  discretion  of  court.  Garnishee  paid  wit- 
ness fee.  The  court  may  order  the  costs  of  the  proceedings  in  any  garnishment 
to  be  paid  by  the  plaintiff,  or  out  of  the  effects  or  credits  garnished,  or  by  the 
garnishee,  or  may  apportion  the  same  as  shall  appear  to  be  just  and  equitable. 
The  garnishee  shall  be  entitled  to  fees  and  mileage  as  a  witness,  where  he  does 
not  improperly  resist  or  make  costs. 

Col.,  Mills'  An.  C.  (1896)  §  139. 

3112.  Garnishment  after  judgment.  Procedure.  Iiibercd  con- 
struction. Any  person  having  a  judgment  remaining  unsatisfied  in  any  court 
of  record  in  the  state,  upon  which  execution  has  been  issued  and  delivered,  and 
which  remains  in  the  hands  of  the  proper  officer  uncollected  and  unsatisfied,  maj 
have  a  writ  of  garnishment  issued,  and  thereupon  attach  the  credits,  effects, 
debts,  choses  in  action,  and  other  personal  property  of  the  judgment  debtor  in  the 
possession  or  under  the  control  of  any  third  person  as  garnishee,  for  the  securi^ 
ot  snch  jndgment,  and  all  the  rights,  remedies,  and  proceedings  under  this  eh^ 
ter  are  hereby  made  specially  available  and  applicable  for  the  relief  and  secnri^ 
of  such  judgment  creditor,  the  same  as  for  a. plaintiff  in  attachment,  and  the 
same  are  also  made  specially  available  and  applicable  for  the  protection  and 
security  of  the  judgment  debtor  and  the  garnishee,  the  same  as  for  the  defendant 
and  garnishee  in  attachment;  and  the  forms  of  all  affidavits,  interrt^atories, 
writs,  answers,  oaths,  orders,  trials,  judgments,  and  other  process  and  proceedings 
hereinbefore  provided  for  cases  of  garnishment  before  judgment,  with  appropriate 
variationB,  shall  apply  to  cases  of  garnishment  after  judgment;  and  idl  oootIb 
shall  be  liberal  in  allowing  amendments,  and  in  oonstrmng  tins  chapter  so  as  to 
promote  the  objects  thereof. 

Col..  UUls'  An.  C  (1896)  S  140.  judgment  remains  untatisfied.  H  3272-32SL  Ub- 

Liberal  amendments,  etc.,  in  attachment  pro-     eral  construction  generally,  S3  848^3988, 30OB>. 
oeedlngB,  {  8088.  Proc«edingB  supplementary  when 

3113.  New  trials  and  appeals  as  in  other  cases.  Motions  for  nev 
trial  may  be  made  in  the  same  time  and  manner  and  shall  be  allowed  for  the 
same  grounds  in  garnishment  proceedings  as  in  other  civil  trials ;  and  appeals 
may  be  taken  and  prosecuted  from  any  final  judgment  or  order  in  such  proceed* 
in^  as  in  other  civil  cases. 

Col.,  HiUs'  An.  C.  (1886)  }  141. 


CHAPTER  24. 

RECEIVERS. 

3114.  Receivers,  when  appointed.  A  receiver  may  be  (^pointed  by 
the  court  in  which  an  action  is  pending  or  has  passed  to  judgment,  or  by  the 
ja^;e  thereof: 
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1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  propert^y,  or 
by  a  creditor  to  subject  any  property  or  fund  to  bis  claim,  or  between  partners 
or  others  jointly  owning  or  interested  in  any  property  or  fund,  on  the  application  of 
the  plaintiff,  or  of  any  party  whose  right  to  or  interest  in  the  property  or  fund, 
or  the  proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the  property  or 
fond  is  in  danger  of  being  lost,  removed,  or  materially  injured. 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and  sale 
of  the  mortgaged  property,  where  it  appears  that  the  mortgaged  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured,  or  that  the  condition  of  tlie 
mortgage  has  not  been  performed,  and  that  the  property  is  probably  insufficient 
to  discb^irge  the  mortgage  debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment  to  dispose  of  the  property  according  to  the  judgment, 
or  to  preserve  it  during  the  pendency  of  an  appeal,  or  in  proceedings  in  aid  of 
execution,  when  an  execution  has  been  returned  unsatisfied,  or  when  the  ju^^ 
ment  debtor  refuses  to  apply  his  property  in  satisfaction  of  the  judgment. 

6.  In  the  cases  when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore  been  appointed  by  the 
usages  of  courts  of  equity.    [G.  L.  §  3330. 

Cbl.  C.  Civ.  p.  I  B6<*.  Mining  Co.,  2  U.  74, 

Becciver  may  be  appointed  for  bank  foiling  to  Allegation  of  a  bill  In  chancery  set  oat  and  held 

keep  op  reserve,  etc.,  g§  377,  379,  390.   Beceiver  saffidenttoauthorizethcappolntiuGntof  ai^c^YU. 

loT  boilding  and  loan  association,     399,  400;  for  U.  S.  v.  The  Charch,  5  U.  361;  15  P.  473. 

iiURinnoe  company,  2  416;  for  loan,  trast,  and  guar-  When  corporations  are  mismanaged  and  their 

la^  aseociation.  «  430.   Beceiver  of  property  of  property  miisappropriated  by  their  officers,  and  a 

jndgment  debtor,  i  3281.  continunnce  thereof  threatened,  reoeivers  will  be 

CoDrts  of  equity  have  no  power  to  appoint  a  appointed  for  them.    Stephens  T.  B.  Ogden  L.  B.& 

leceiver  for  a  corporation  in  the  absence  of  a  stat-  I.  Co.,  14  U.  232;  47  P.  81. 
ute  eonferring  such  power.   Davis  v.  Flagstaff 

3116.  Appointment  on  dissolution  of  corporation.  Upon  the 
diaeolntion  of  imy  corporation  the  district  court  of  the  county  in  which  the  cor- 
poration carries  on  its  business,  or  has  its  principal  place  of  business,  on  application 
of  any  creditor  of  the  corporation,  or  of  any  stockholder  or  m^mb^  thereof,  may 
appoint  one  or  more  persons  to  be  receivers  or  trustees  of  the  corporation,  to  take 
chaise  of  the  estate  and  effects  thereof,  and  to  collect  the  debts  and  property  due 
and  belonging  to  the  corporation,  and  to  pay  the  outstanding  debts  thereof,  and 
to  divide  ^e  mone};^  and  other  property  tliat  shall  remain  over,  among  the  stock- 
holders or  members.    £C.  L.  §  3331. 

Cri.  C.  Civ.  P.  2  BOS. 

Volantary  dissolution  of  corporations,  3661-3667. 

3116.  Party  in  interest  appointed  only  on  consent.  Undertaking 
on  ex  parte  application.  No  party  or  attorney,  or  person  interested  in  the 
action,  can  be  appointed  receiver  therein,  without  the  written  consent  of  the  par- 
ties, filed  with  the  cH&ck..  If  a  receiver  be  appointed  upon  aa  ex.  parte  application, 
the  oonrt,  before  making  the  order,  may  require  from  the  ap^cant  an  nnder^ 
taking,  with  sufficient  sureties,  in  an  amount  to  be  fixed  by  the  court,  to  the  effect 
t^t  the  applicant  will  pay  to  the  defendant  ^1  damages  he  may  sustain  by  reason 
of  the  appointment  of  such  receiver,  and  the  entry  by  him  upon  his  duties,  in 
case  the  applicant  shall  have  procured  such  appointment  wrongfully,  maliciously, 
or  without  sufficient  cause;  and  the  court  may,  in  its  discretion,  at  any  time 
after  said  appointment,  require  an  additional  undertaking.    [C.  L.  §  3332. 

Cal.  C.  Civ.  p.  §  566.  trust,  and  guaranty  aasociation  may  actas  receiyer, 

Qoaliflcations  of  sureties  generally,  §  3493.  Loan,      ^  424. 

31 17.  Oath  and  undertaking  of  receiver.  Before  entering  upon  his 
duties,  the  receiver  must  be  sworn  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  the  court  or  judge,  execute  an  undertaking  to  such  per- 
son and  in  such  sum  as  the  court  or  judge  may  direct,  to  the  effect  that  he  will 
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faithfully  dischai^  the  6iiUe»  of  receiver  in  the  action,  uid  obey  the  orders  of  the 
court  therein.    [C.  L.  §  3333. 
Oil.  O.  av.  P.  8  BW. 

3118.  Powers  of  receivers.  The  receiver  hae,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name,  as  receiver ;  to  take 
and  keep  possession  of  the  property,  to  receive  rents,  to  collect  debts,  to  com- 
pound for  and  compromise  the  same,  to  make  transf^^,  and  generally  to  do  such 
acts  respecting  the  property  aa  the  court  may  authorize.    [C  L.  §  3334. 

Cal.  C.  Oiv.  P.  I  568.  and  duties  of  a  receiver  and  bis  attorney,  see  IT.  8. 

The  receiver  of  the  late  Church  of  Jeans  Christ,  v.  The  Church,  6  U.  9;  21  P.  503-524. 
etc..  might  attach  any  assignment  of  properto  made       For  a  general  discussion  regarding  a  reasonable 

prior  to  the  dissolutioa  o£  the  eharch  which  was  compensation  to  be  allowed  a  receiver  tar  hia  mr- 

lUegal  08  to  third  parties.   U.  8.  v.  The  Chnreh,  S  vlcesln  handling  property  of  the  valae  of  1750,000. 

U.  538;  18  P.  35.  BOB  Id. 

For  a  general  discuaBion  of  the  rights,  powers, 

31 19.  Funds  invested  by  consent  on  order  of  court.  Funds  in  the 
hands  of  a  receiver  may  be  invested  upon  interest,  by  order  of  the  court;  but  no 
such  order  can  be  made,  except  upon  the  consent  of  all  the  parties  to  the  action. 
[C.  L.  §  3335. 

od.  c.  Gy.  p.  2  Bee. 


CHAPTEB  26. 

DEPOSIT  IN  COUET. 

3120.  When  deposit  or  deliveiy  of  money  required.  When  it  is 
admitted  by  the  pleading,  or  shown  upon  the  examination  of  a  party,  that  he  has 
in  his  possession  or  under  his  control,  any  money  or  other  thing  capable  of 
delivery,  which  being  the  subject  of  litigation  is  held  by  him  as  trustee  for 
anotiier  party,  or  which  belongs  or  is  due  to  another  pfuty,  the  court  may  order 
the  same,  upon  motion,  to  be  deposited  in  court,  or  delivered  to  such  party,  upon 
such  conditions  as  may  be  just,  subject  to  the  further  direction  of  the  court 
[C.  L.  §  3336. 

CaL  C.  Civ.  P.  2  572. 

3121.  Id.  With  whom  deposited.  Liability  of  treasurer.  If 
the  money  is  deposited  in  court,  it  must  be  paid  to  the  clerk,  who  must  depoot 
it  with  the  county  treasurer,  by  him  to  be  held  subject  to  the  order  of  the  court 
For  the  safe  keeping  of  the  money  deposited  with  him,  the  treasurer  is  liaUe  on 
his  official  bond.    [C.  L.  §  3837*. 

Cal.  C.  Civ.  P.  S  Honey  paid  to  clerk  or  authorized  deputy,  {  3484. 

3122.  Id.  Disobedience.  Procedure.  Whenever  a  court  has  ordered 
the  deposit  or  delivery  of  money  or  other  thing,  and  the  order  is  disobeyed,  the 
oonrt,  beside  punishing  the  disobedience,  may  make  an  order  requiring  the  shwiff 
to  take  the  money  or  thing,  and  deposit  or  deliver  it  in  ccmformi^  with  the 
direction  of  the  court,    [a  L.  §  3338. 

CaL  o.  Civ.  P.  i  BM. 


CHAPTER  26. 

PBOVISIONAL  REMEDIES  ON  BEHALF  OF  DEFENDANT. 

3123.  Defsndant  asking  afBrmative  relief  may  have  provisional 
remedies.  When  tibe  defendant  interposes  a  ooanterdaim,  and  therenprai 
donands  an  affirmative  judgm^t  against  the  plaintiff,  his  ri^^t  to  a  ^roviaimal 
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remedy  is  the  same  as  in  an  actdon  brought  by  him  against  the  plaintifE,  for  the 
caaae  of  action  stated  in  the  counterclaim,  and  demanding  the  same  judgment ; 
Mid  for  the  purpose  of  applying  to  such  a  case  the  provisions  of  thie  code  relating 
to  provisional  remedies,  the  defendant  is  deemed  ihe  plahitifF,  the  plaintiff  is 
deemed  the  defendant,  and  the  counterclaim  so  set  forth  in  the  answer  is  deemed 
the  complaint. 
Ud&L  av.P.  g  961.  Counterciaiin, 


CHAPTER  27. 

ISSUES,  MODE  OF  TRIAL,  AND  POSTPONEMENT. 

31 24.  Isauea  defined.  Law,  fact.  Issues  arise  upon  the  pleadings  when 
a  fdct  or  conclusion  of  law  is  maintahied  by  the  one  party  and  is  controverted  by 
the  aOxer.    They  are  of  two  kinds : 

1.  Of  law;  and 

2.  Of  fact.    [0.  L.  §  3346. 
0*1.  a  dv.  p.  8  568. 

3126.  ZsBue  of  law  arises  apon  a  demurrer.  An  issue  of  law  arises 
upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or  to  some  part  thereof. 
[C.  L.  §  3347*. 

CU.  a  Qt.  p.  2  686*. 

3126.  Issue  of  fact  arises,  how.   Au  issue  of  fact  arises: 

1.  Upon  a  material  alle^tion  in  the  complaint  controverted  by  the  answer ; 

w, 

2.  Upon  a  material  allegation  of  any  counterclaim  in  the  answer  contro- 
verted by  the  reply ;  or, 

3.  Upon  a  material  all^ation  of  new  matter  in  the  answer,  not  requiring  a 
reply,  unless  an  issue  of  law  is  joined  thereon ;  or, 

4.  Upon  a  material  all^ation  of  new  matter  in  the  reply,  unless  an  issue 
of  law  is  joined  thereon.    [0.  L.  §  3348*. 

Wis.,  S.  &  B.  An.  S.  (1889)  g  2839;  Cal.  C.  Civ.  P.  §  590». 

3127.  Issue  of  law  tried  by  court,  unless  referred.  An  issue  of  law 
must  be  tried  by  the  court,  unless  It  is  referred  upon  consent.    [C.  L.  §  3349. 

CU.C.CIt.P.|6». 

AU  questioDB  mlav  to  be  decided  iij  the  eoait,  i  3479. 

3128.  Iseue  of  fact,  how  tried.  Issue  of  law  first  disposed  of  In 
actions  for  the  recovery  of  specific  real  or  personal  property,  with  or  without 
damages,  or  for  money  claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
ocmtract,  or  for  injuries,  an  issue  of  fact  may  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived,  or  a  reference  is  ordered,  as  provided  in  this  code.  Where  in 
these  cases  there  are  issues  both  of  law  and  fact,  the  issue  of  law  must  first  be 
disposed  of.  In  other  cases,  issues  of  fact  must  be  tried  by  the  court  subject  to 
its  power  to  order  any  such  issue  to  be  tried  by  a  jury  or  to  be  referred  to  a 
referee,  as  provided  in  this  code.    [C.  K  §  3350*. 

CU.  C  Civ.  P.  }  502*.  ODT  syatem  of  pTacti<»,  to  snbmit  apedal  ianies  to  a 

Qoestions  of  Diet  to  be  tried  by  jary,  S  3478.  jury,  and  a  verdict  thereon  when  rendered  Is  only 

Special  iMDes  maybe  tried  by  jury,  order,  ^  2854.  advisory  and  not  binding  npon  the  coart.  Smith 

When  reference  may  be  directed,      3173,  3173.  t.  Richardson,  2  U.  424. 

Parties  arc  entitled  under  sec.  S850,  C.  L.  1888,  to  The  power  of  a  coort  of  chancery  is  the  same  as 

jnry  trial  of  iasuee  of  foct  in  mandamus  proceed-  under  the  old  eqnity  practice,  and  the  power  to 

inn.   Chamberlain  t.  Warbnrton,  1  U.  267.  disregard  or  modify  the  findings  of  a  jury  in  an 

When  in  ejectment  two  defenses,  one  legal,  one  equity  case  ia  inherent  In  the  court,  the  object  of 

equitable,  are  interposed,  the  equitable  should  first  the  verdict  being  not  to  decide  the  isnues,  butsim- 

be  disposed  of.    Kahn  v.  Old  Tel.  Mining  Co.,  2  ply  to  instruct  or  advise  the  cunsciem'c  of  the 

U.174.  SteeleT.  Bole7,7U.  64;24P.755.  chancellor.  Id. 

In  an  equity  ease  the  eonrt  hae  the  power,  under  In  an  action  for  spedflc  performance.'where  snch 
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ralief  cannot  be  granted  beoaose  plaintiff  had  pre-  ant  may  plead  as  many  defenses  to  one  action  botk 

Tionsiy  reused  to  accept  such  performance,  tbc  legal  and  equitable  as  be  may  have,  and  where  an 

court  should  submit  tho  case  to  a  juir  instead  of  equitable  defense  is  pleaded  it  should  be  determined 

itself  assessing  damages.   Qoldthwait  t.  Lynch,  9  by  the  court  Iwfore  a  jury  is  called  to  try  the  issaet 

U.  186;  33  P.  699.  at  Uiw.    Kimball  t.  Mclnt}^,  3  U.  77;  1  P.  IffT. 
The  forms  of  actions  being  abolished,  a  defend- 

31 29.  Jury  trial  must  be  demanded.  Deposit.  Failure  to  appear 
waives  demand.  Either  party  to  an  action  of  tne  kind  enumerated  in  the 
preceding  section  who  desires  a  jury  trial  of  the  same,  or  of  any  issue  thereof, 
must  demand  it,  either  by  written  notice  to  the  clerk  prior  to  the  time  of  setting 
such  action  for  trial,  or  within  such  reasonable  time  thereafto*  as  the  court  may 
order,  or  orally  in  open  court  at  the  time  of  such  settiug,  and  must  at  the  same 
time  deposit  with  the  clerk  the  sum  of  five  dollars;  whereupon  it  shall  be  the 
duty  of  the  court  to  order  jurors  to  be  in  attendance  at  the  time  set  for  the  trial 
of  the  cause.  Money  paid  in  accordance  with  this  section  shall  be  taxable  as 
costs  in  the  action.  But  the  failure  of  a  party  who  has  demanded  a  jury  to 
appear  at  the  tn&i,  shall  be  deemed  a  waiver  of  such  demand.  [C.  L.  §  3378*; 
'96,  p.  567*. 

AH  issues  triable  by  the  court,  i  3167.  Deposit  juiy  will  be  prasiuned.  Perego  v.  Dodge,  9  D.  3; 
of  jury  fee,  g  1002.  Jury  waived  uoloss  demanded,     33  P.  221. 

Oon.  toL  1,  sec  10;  i  ffl67.  Reftisal  of  Jniy  trial  when  demanded  in  a  proper 

Where  recoid  shows  trial  by  the  court  without  case  (s  eiror.  Goldthwait  v.  Lyneh,  9  U.  188;  33 
jnrr  being  draumded,  onappww^ver  of  trial  by     P.  6B9. 

3130.  Separate  trial  or  change  in  order  of  issues,  disoretionaiy. 

A  separate  trial  between  the  plaintiff  saxd  one  or  more  defendants,  of  some  or  all 
of  the  issues  of  fact,  or  a  trial  of  some  or  al\i  the  issues  of  law,  or  a  change  in  the 
order  of  disposition  of  the  issues,  may  be  directed     the  oonrli,  in  its  diaoretioa. 

Uont  Cir.  p.  2  1035.   Kan.  ( 1889)  g  4363*. 

3131.  Calendar,  how  made  up.  Dropping  and  restoring  cases. 

The  clerk  must  enter  causes  upon  the  calendar  of  the  court  according  to  the  date 
of  issue.  Causes  once  placed  on  the  calendar  must  remain  until  nnally  disposed  of ; 
but  causes  may  be  dropped  from  the  calendar  by  consent  of  pfuides,  or  by  order 
of  the  court  or  judge,  and  may  be  again  restored  upon  notice.    [0.  L.  §  3351. 

Cal.  C.  Civ.  P.  g  593». 

3132.  Either  party  may  bring  issue  to  trial.  Absence  of  party. 
Either  party  may  bring  an  issue  to  trial,  or  to  a  hiring,  and  in  the  absence  oi 
the  adverse  party,  unless  the  court  for  good  cause  otherwise  direct,  may  proceed 
wildb  his  case  and  take  a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the 
case  may  reqnire.    [G.  L.  §  3352. 

CU.  C.  CiT.  p.  2  584.  Dinniasal  of  action,  g  3181. 

3133.  Oontinuance  for  absence  of  evidence,  etc.  Affidavit  re- 
croired.  Admission.  A  motion  to  postpone  a  trial  on  the  ground  of  the 
absence  of  evidence,  can  only  be  made  upon  affidavit  showing  the  materiality  of 
the  evidence  expected  to  be  obtained,  and  that  due  diligraice  has  been  used  to  pro- 
onre  it.  The  court  may  also  require  the  moving  party  to  state,  upon  affidavit, 
the  evidence  which  he  expects  to  obtain,  and  if  the  adverse  party  lii^upon  admit 
that  such  evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed; 
and  upon  terms,  the  court  may,  in  its  discretion,  upon  good  cause  shown,  postpone 
a  trial  or  proceeding  upon  other  grounds  than  absence  of  evidence.  [C  L. 
§  3353*. 

Uont.  Civ.  P.  i  1039.    Cal.  C.  (Av.  P.  {  695*.  Motion  for  continuance  tfHI  be  overmted  where 

Costa  on  postponement,  'i  3346.  there  is  no  affidavit  showing  the  facts  or  the  testi- 

An  order  of  the  court  below  refusing  a  continu-  mony  expected  to  be  given.  McGratb  v.  Tallont, 
ance  cMtnot  be  raversed  unless  there  has  been  an      7  U.  256;  26  P.  S7i. 

abuse  of  discretion.    Almy  v.  Hess,  2  U.  223.        For  affidavit  held  insufficient  to  jnntify  contitin- 

Charter  Oak  Ins.  Co.     Oisbom,  5  U.  310;  15  P.     ance,  see  Almy  v.  Hess,  2  U.  223. 

253. 

3134.  Id.  Testimony  of  witnesses  present  may  be  taken.  Order 
when  mining  case  continued.  The  par^  obtaining  a  postponement  of  a 
trial  must,  if  required  by  the  adverse  party,  consent  that  the  teetimony  of  any 
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witness  of  sucb  adverse  party,  who  is  in  attendance,  be  then  taken  by  deposition 
before  a  judge  or  clerk  of  the  court  in  which  the  caae  is  pending,  or  before  such 
other  officer  as  the  court  may  direct,  which  must  accordingly  be  done,  and  the 
testimony  so  taken  may  be  read  on  the  trial  with  the  same  ^ect',  and  subject  to 
the  suae  objections,  as  If  the  witnesses  were  produced.  In  actions  involving  the 
title  to  mining  claims,  if  it  be  made  to  appear  to  the  satisfaction  of  the  court  that 
in  order  that  justice  may  be  done  and  the  action  fairly  tried  on  its  merits,  it  is 
necessary  that  further  developments  should  be  made,  and  that  the  p^iy  applying 
has  been  guilty  of  no  laches  and  is  acting  in  good  faith,  the  court  shall  grant  the 
postponement  of  the  trial  of  the  action,  giving  the  ptacty  a  reasonable  time  in 
which  to  prepare  for  trial.  And  in  granting  such  postponement,  the  court  may, 
in  ita  discretion,  annex  as  a  condition  thereto,  an  order  that  the  party  obtaining  such 
poHtponem^t  shall  not,  pending  the  trial  of  the  action,  remove  from  the  prem- 
ises in  controversy  any  valuable  quartz,  rock,  earth,  or  ores,  and  for  any  violation 
of  an  order  so  made,  the  court,  or  judge  th^eof,  may  punish  for  contempt  as  in 
the  cases  of  violation  of  an  order  of  injunction,  and  may  also  vacate  the  order 
<rf  postponement    [C.  L.  §  3364. 

Ckl.  a  av.  P.  3  see*.  miniDgctuin,g3  3&15,3B16.  Taking  of  d^ontions, 

Wlicn  tastimony  offidall7  rnxnted  may  be  used     generally,  22  34S6-3466. 
wi  nbieqamt  truil,  {  3475.   Order  for  snrvey  of 


CHAPTER  28. 

TRIAL  BY  JURY. 

3135.  Olerk  to  draw  jury.  When  am  action  is  called  for  trial  by  jury, 
the  clerk  must  draw  from  the  tnal  jury  box  the  ballots  containing  the  names  of  the 
jurors^  until  the  jury  is  completed  or  the  ballots  are  exhausted.    [C.  L.  §  3355. 

dl.  C.  Civ.  P.  g  600.  On  the  Any  set  for  trial,  defendant  requested  a 

Nnmber  of  Jurors,  Con.  art.  1,  sec.  10;  §  1295.  postponement,  which  tvu  granted,  the  court  etat- 

Selection,  drawing,  and  sommonuig  of  jury,  gg  mg  that  be  would  issue  a  »>ecial  venire  if  the 

1306-1320.   Impanding  of  jniy  in  criminal  cases.  regular  jury  were  diwharged  by  that  day.  The 

li  4fll6-48i'4.   When  joror  may  be  excused,  g  1300.  defendant  made  no  ottiection  at  the  time,  and 

The  court  mi^,  when  necessary  and  there  is  no  the  regular  jury  baring  been  discharged  a  special 

i«jful»r  iary  in  attendance,  impanel  a  Jury  to  try  venire  was  summonea  for  the  case;  keld,  tiutt 

aeasepmierlysetandraadyfoTtiiaL  Beimett  v.  defendant  waa  eiUqiped  from  otjectug  to  such 

TintielTon  Co.,  9  U.  281;  34  P.  61.  jary.  Id. 

3136.  Ohallenge  defined.  Of  two  kinds.  A  challenge  is  an  objec- 
tion made  to  the  trial  jurors  and  is  of  two  kinds: 

1.  To  the  panel. 

2.  To  an  individual  juror.    [C.  L.  §  6004. 
CU.  Pan.  C.  2 1055. 

3137.  Parties  united  must  join  in  challenge.  Either  party  may 
challenge  the  jurors,  but  where  there  are  several  parties  on  either  side,  they  must 
join  in  a  challenge  before  it  can  be  made.    [C.  L.  §  3856. 

CaX.  C.  Gv.  P.  2  601*. 

3138.  Panel  defined.  The  panel  is  a  list  of  jurors  returned  to  serve  at 
a  particular  court,  or  for  the  trial  of  a  particulfur  action.    [C.  L.  §  6006. 

CkL  Pen.  a  2  lOST. 

3139.  Ohallenge  to  panel  defined.  A  challenge  to  the' panel  is  an 
objection  made  to  all  ^e  jurors  returned.    [C.  Jj.  §  6007. 

Ckl.  Pen.  c  2  lOB^* 

3140.  Id.  Upon  what  founded.  A  challenge  to  the  panel  can  be 
foonded  only  on  a  material  departure  from  the  forms  ])rescribed  in  respect  to  the 
drawing  and  return  of  the  jury,  or  on  the  intentional  omission  of  the  proper 
c^Bcer  to  summon  one  or  more  of  the  jurors  drawn.    [C.  L.  §  5008. 

CU.  Pan.  C.  2  1060*.  Drawing,  return,  summoning.  130S-1390. 
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3141.  Id.  When  and  how  taken.  A  challenge  to  the  panel  mnet  be 
taken  before  a  juror  is  Bworn  and  must  be  in  writing  or  be  note<l  by  the  st^og- 
rapher,  and  must  plainly  and  distinctly  state  the  facts  constitatLng  the  ground 

of  challege.    [C.  L.  §  5009*. 

Cal.  Pen.  C.  §  1060. 

In  absence  of  Btenognpher,  clerk  to  take  testimony  in  writing,  g  3476. 

3142.  Id.  Jury  discharged,  if  allowed;  impaneled,  if  disallowed. 
If  the  challenge  to  the  panel  is  aliowed,  the  court  must  dischai^'the  jury,  so  far 
as  the  teial  in  question  is  concerned.  If  it  is  diBallowed|  the  court  must  direct  the 
jury  to  be  impaneled.    [C.  L.  §  5013*. 

Cal.  Pen.  C.  2  106^. 

3143.  Peremptory  or  for  cause.  Three  peremptory  challengies, 
when  taken.  The  challenges  to  individual  jurors  are  either  peremptory  or 
for  cause.  £Uich  party  is  entitled  to  three  peremptory  challenges.  If  no  per- 
emptory challenges  are  taken  until  the  panel  is  f  uU,  they  must  be  taken  by  the 
parties  f^temately,  commencing  with  tiie  pluntiff.    [0.  L.  §  3356*. 

Cal.  C.  Civ.  P.  i  601». 

3144.  Grounds  of  chall^gd  for  cause.  Challenges  for  cause  may  be 
taken  on  one  or  more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person 
competent  as  a  juror. 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to  either  party. 

3.  Standing  in  the  relation  of  debtor  and  creditor,  guardian  and  ward, 
master  and  servant,  employear  and  clerk,  or  principal  and  agent  to  either  party ; 
or  being  a  member  of  the  family  of  either  piuly ;  or  a  partner,  or  united  in 
business  with  either  party ;  or  being  sore^  on  any  bond  or  obligation  for  either 
party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous  trial  between 
the  same  parties  for  the  same  cause  of  action,  or  being  then  a  witness  therein. 

6.  Pecuniary  interest  on  the  part  of  the  juror  in  the  event  of  the  action,«or 
in  the  main  question  involved  in  the  action,  except  his  interest  as  a  member 
or  citiz^  of  a  municipal  corporation. 

6.  That  a  state  of  mind  exists  on  the  part  of  the  juror  with  reference  to  the 
case  or  to  either  party  which  will  prevent  him  from  acting  impartially  and  witii- 
out  prejudice  to  the  substantial  rights  of  the  party  challenging ;  but  no  person 
shall  be  disqualified  as  a  juror  by  reason  of  having  formed  or  expressed  an 
opinion  upon  the  matter  or  cause  to  be  submitted  to  such  jury  founded  upon 
public  rumor,  statements  in  public  journals,  or  common  notoriety ;  provided,  that 
it  satisfactorily  appear  to  the  court  that  the  juror  can  and  will,  notwithstanding 
such  opinion,  act  impartially  and  fairly  upon  the  matter  to  be  submitted  t6  him. 
[C.  L.  §  3357*. 

Cal.  C.  Cir.  P.  §  602*.  is  founded  upon  rumor  or  fact.  Conway  CUnton, 

Qualification  of  Juror,  g  1297.  Who  exempt  from     1  U.  215. 
Jury  duty,  g  1299.    BeliKious  belief  or  absence        Party  cannot  complain  of  denial  of  his  challenge 
thereof  not  to  diaqnalify  Juror,  C^n.  art.  1,  aec.  4.     for  cauae  to  Juror  whom  he  Hubeequently  chaJ- 

It  is  not  material  whether  the  opinion  of  a  juror     lenges  pexemptoiily.  Id. 

3145.  Id.  Tried  by  the  court.  Witnesses.  Challenges  for  cause 
must  be  tried  by  the  court.  The  juror  challenged,  and  any  other  person,  may 
be  examined  as  a  witness  on  the  trial  of  the  challenge.  '  [C.  L.  §  S86S. 

Cal.  a  CiT.  P.  g  tf03.  . 

3146.  Oath  of  jury.  As  soon  as  the  jury  is  completed,  an  oath  must  be 
administered  to  the  jurors,  in  substance,  that  they  and  each  of  tliem  will  well 
and  truly  try  the  matter  in  issue  between  ,  plaintiff,  and  ,  defend- 
ant, and  a  true  verdict  render  according  to  the  evidence.    [C.  L.  §  3359. 

Cal.  c.  CiT.  P.  g  eoi. 

3147.  Order  of  trial.  OotLrt  to  instruct  in  writing  at  conclusion 
of  evidence.    Al^ument.    When  the  jury  has  been  sworn,  the  trial  must 
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proceed  in  tiie  followmg  order,  onlees  the  judge  for  speoiait  reasonB  otherwise 
directs: 

1.  The  plaintiff,  after  stating  the  issue,  shall  open  the  case  and  produce  the 
evidence  on  his  part. 

2.  The  defendant  may  then  open  hia  defense,  and  offer  his  evidence  in 

sapport  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence  only,  unless 
the  court  for  good  reasons,  in  fo^erance  of  justice,  permit  them  to  offer  evi- 
dence upon  their  original  case. 

4.  When  the  evideoiee  is  oonduded,  the  court  shall  instruct  the  jury  in  writ- 
ing upon  the  law  appli<»ble  to  the  case,  and,  if  it  state  the  testimony  ot  the  case, 
it  must  inform  the  jury  that  they  are  the  exclusive  judges  of  all  qn^tions  of  fact; 
provided,  that  with  the  oons^t  of  both  pnrties  entered  in  the  minutes  the  court 
may  instruct  the  jury  orally,  in  which  case  tiie  instructions  shall  be  taken  down 
by  the  court  stenographer. 

5.  'When  the  court  has  instructed  the  jury,  unless  the  case  is  submitted  to 
the  jury  on  either  side,  or  on  both  sides,  without  argument,  the  plaintiff  must 
commence  and  may  conclude  the  ai^ument. 

6.  If  several  defendants,  having  separate  defenses,  ^peor  by  different  conn- 
s', the  court  must  determine  their  Native  order  in  tiie  evid^ce  and  argument. 
[C.  li.  SS  3360*-l*. 


KansM  (1889)  ?  4370».  Cal.  C.  Cit.  P.  ?  807*. 

Judicial  knowledge,  i  3374.  Public  vritinxs.  9} 
3375-3395.  Private  wntinna,  U  3396-3411.  Wit- 
nesBes,  H  3412-3441.  Affidavits,  3442-3448. 
Depwtioiis,  ti  344&-3465.  Admission  or  iospecCioa 
•f  writings,  \i  3473,  3474.  Nonsuit,  S  3181.  Jury 
ezclnsive  Jadgee  of  credibility  of  witnesses,  |  :M12. 
When  teatimony  officially  reported  may  be  used  in 
■abseaoent  trUu,  ^  3475.  Evidence  addressed  to 
jnry,  i  3478.  DiscasaionB  of  law  addressed  to  tbe 
coart,  i  3479.  Offering  of  evidence  after  motion 
tar  nonBDitoverraled  not  a  waiver,  ^  3161.  £xcep- 
tiuu,  3282-3290.  For  decisions  on  mstractions  in 
■llicial  cases,  see  SS  S488,  3304. 

The  court  may  permit  plaintiff,  ftftu  defendant 
has  rested,  to  introduce  eridenoe  in  chief.  Godbe 
V.  Touns,  I  U.  55. 

Bebatting  evidence  is  snch  as  explains,  repeals 
«r  counteracts  evidence  that  comes  out  on  the 
defense.   Smith  v.  Bichardaon,  2  U.  424. 

What  may  be  admitted  as  testimony  in  rebuttal 
rests  in  the  sound  discretion  of  the  court.  Har- 
rington V.  Chambers,  3  U.  94;  I  P.  3tS. 

Court  has  discretion  in  a  proper  case  to  limit 
namber  of  witnesses  as  to  one  point,  and  also  time 
consomed  in  ai^tunent.  Skeen  t.  Hooner,  8  XJ. 
167:  30  P.  363. 

It  is  discretionary  with  the  eonrt  to  permit 
counsel  to  read  from  a  law  book  to  the  jury.  Gil- 
berson  v.  Miller  M.  &  8.  Co.,  4  U.  46;  6  P.  69&. 

Instrnctions  desired  should  be  presented  to  the 
court  iM^fore  the  charge  is  given.  Flint  v.  Kelson, 
10  t7.  a«l;  rr?  p.  479. 

Party  cannot  complain  of  lack  of  specific  InBtmc- 
ti(HiB  upon  a  point  when  he  failed  to  request  them. 
Griffiths  V.  nift.  4  U.  432;  11  P.  609. 

The  eonrt  having  charged  properly  on  the  whole 
case  may  refuse  to  instruct  further.  Conningham 
T.  U.  P.  Ky.  Co..  4  V.  206;  7  P.  795.  Reddon  v. 
V,  P.  By.  Co.,  5  U.  344;  15  P.  262.  Scoville  v.  S. 
L.  City.  11  U.  60;  39  P.  481.  Chapman  v.  Sou.  Pac. 
Co.,  12U.  30;  41  P.  551. 

AU  instructions  should  be  applicable  to  the  evi- 
dence. Firman  t.  Batenun,  2  U.  268.  Snell  v. 
Crowe,  SU.  36;  6P.S22. 

Requests  not  applicable  to  the  evidence  should 
bo  rcftised.  Clampitt  v.  Kerr,  1  U.  24a  Ogden 
Clay  Co.  V.  Harvey,  9  U.  497;  35  P.  510.  Thomas 
■V.  ^Dffville,  9  U.  ^;  35  P.  503. 

If  not  BO  applicable,  tJiough  abstractly  correct,  it 
Is  amr.  Snch  error  does  not  compel  reretBal, 


however,  nnlea  It  appears  that  the  Jory  was  miA. 
led.  Chtmpitt  v.  Keij,  1  U.  246.  Davis  v.  Utah 
Southern  By.  Co.,  3  U.  218;  2  P.  521. 

In  instructing  jury  tliat  the  burden  of  proving 
his  allegations  is  on  j>laintifl^  it  ia  not  necessary  to 
repeat  snch  allegations  if  once  stated.  Soott  t. 
Prove.  14  U.  31;  45  P.  1005. 

Where  testimony  that  Is  immaterial  against  a 
defendant  is  admitted  for  the  purpose  of  impli- 
cating another  defendant,  who  is  nonsuited,  the 
Jury  should  be  instructed  to  disregard  tbe  imma- 
terial testimoiiy.  Harks  v.  Culmer,  6  U.  419;  24 
P.  528. 

Seqnest  which  is  too  mnoh  upon  the  weight  of 

the  evidence,  confining  jury  to  particular  circum- 
stances stated  without  notice  of  others  of  import- 
ance, and  selecting  a  particular  fiwt  as  controlling 
to  the  exclusion  of  others,  sbonld  be  refused.  Leak 
T.  H.  G.  W.  By.  Co.,  9  U.  348;  33  P.  KMB. 

An  instruction  not  responsive  to  any  issue  in  the 
case,  is  reversible  error,  in  that  it  is  calculated  to 
mislead  the  jury.  Holt  v.  Pearson,  12  U.  tSS;  41  P. 
561. 

It  is  error  for  tbe  court  to  intimate  an  opinion  as 
to  the  w^ht  of  evidence  or  the  facta,  ^wley  t. 
Corey,  9  U.  175;  33  P.  686. 

Wtiere  there  ia  a  snfastantial  eonfiict  in  the  evi- 
dence or  room  for  a  difference  of  opinion  among 
reasonable  men  as  to  the  existence  of  material 
facts,  it  is  error  to  instruct  tbe  jury  to  find  a  ver^ 
diet.    Johnston  v.  Meaghr,  —  U.  — ;  47  P.  861. 

It  is  not  error  in  a  court  to  direct  a  jury  to  retnm 
a  verdict  of  no  cause  of  action  in  a  proceeding  in 
replevin  for  the  possession  of  goods  or  their  value, 
against  a  sheriff  who  attached  the  same  as  the  prop- 
erty of  B,  when  the  liability  of  the  officer  depends 
upon  the  validity  of  a  sale  of  the  goods  claimed  to 
have  been  made  by  bill  of  sale,  which  has  never 
been  reoorded,  and  where  there  was  no  change  of 
possession  as  required  by  section  2H37.  C.  L.  1888. 
Munns  v.  Loveland,  —  U.  — ;  49  P.  743. 

Instruction  that  *'  if  the  jury  find  for  the  plain- 
tiff they  may,  in  computing  tbe  damages,  take  into 
consideration  the  expenses  of  his  oare,  and  a  fair 
compensation  for  the  physical  and  mental  suffering 
caused  by  the  injury'';  hdd,  not  error.  Oiblio  v. 
Hclntyre,  2  U.  3U4.  Affirmed  by  U.  8. 8np.  Ct.,  26 
Lawy.  Co-op.  Ed.  572. 

An  instruction  that  the  jnry  should  take  into 
consideration  the  probable  earn  in  ss,  the  age, 
health,  bDsinees  estpa/dty,  habits  and  experience, 
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abo  the  nlae  of  his  ierriees  in  tbe  can  of  his  justify  en  instrnotion  of  a  verdict  for  plaintiff. 

&mi1r  and  edacation  of  his  child,  but  shoald  not  Jones  t.  Hetniaott,  8  U.  212;  30  P. 

take  into  consideration  the  distress  of  mind  of  the  On  the  trial  of  an  action  for  libel  cfaarKing  npe. 

plaintitfb,  caused      the  death  of  the  deceased,  or  it  is  not  error  for  the  court  to  charge  thejnry  asto 

any  personal  suffenng  of  the  deceased;  hdd,  to  cor-  what  constitutes  the  crime  of  rape.   Lowe  v.  Her- 

rectly  state  the  law  as  to  measure  of  damages.  aid  Co.,  6  U.  175;  21  P.  991. 

Openshaw  v.  Utah  &  Xevada  B7.  Co.,  6  U.  132.  In  an  action  of  an  agent  for  commission  where 

JHo  opinion  on  file.   Syllabaa  written  by  reporter.  fraud  in  the  Bale  is  not  pleaded,  an  instruction  that 

An  instruction  that  the  jury  could  take  into  if  the  agent  acted  in  his  o^'u  interest  or  that  of 

consideration  the  benefits  of  association,  comfort  the  purchaser  he  could  not  recover,  was  properly 

and  pleasure  the  family  of  the  deceased  would  refused.  Lawson  v.  Thompson,  10  U.  462;  37  P.  732. 

have  received  from  him  had  his  life  been  spared,  The  trial  court  has  the  power  to  make  the  record 

•8  welt  as  the  number  and  ages  of  deceased's  chil-  of  the  case  correspond  with  the  actual  ruling,  not- 

dren,  is  not  error.   Chilton  v.  U.  P.  Sy.  Co.,  8  U.  wiUistanding  an  appeal  may  have  been  taken  to 

47:  29  P.  903.  the  supreme  court   Waaatch  Mining  Co.  v.  Jen< 

The  &cte  examined  in  ejectment  case  and  held  to  nings,  14  U.  221;  46  P.  1106. 

3148.  Instruction  refused  or  modified  must  be  so  marked.  Either 
party  may  before  the  court  has  iustracted  the  jury,  or  later  by  consent  of  the 
court,  ask  special  instructions,  which  shall  be  in  writing  and  numbered,  and 
the  court  must  either  give  such  instructions  as  requested  or  refuse  to  do  bo,  or 
give  the  instructions  with  modifications.  Those  refused  shall  be  so  marked; 
those  modified  shall  be  marked  in  such  manner  as  clearly  to  point  out  the  changes 
therein  by  words  indicating  the  same.    [C.  L.  §  3362*. 

CU.  0.  Civ.  P.  2  609»;  Col.,  Mills'  An.  C.  %  187*;  Kansas  (1B89)  2  4370*.    See  citations,  2  3147. 

3149.  Instructions  to  be  numbered;  read  without  comment. 
The  instructions  given  shall  be  in  consecutively  numbered  paragraphs,  and  shall 
be  read  to  the  jury  without  oral  comment  or  explanation. 

Iowa,  UoClain's  An.  C.     3993-3996*;  Neb.  (1893)  g  2449*;  N.  Dak.  (1895)  g  S433*. 

3150.  Instructions  to  be  signed;  may^be  taken  by  jury.  When 

the  chaise  is  in  writing,  it  must  be  signed  by  the  judge  and  delivered  to  the  jury, 
and  may  be  taken  by  the  jury  in  their  retirement  and  returned  with  their  verdict 
into  court. 

Col.,  Mills'  An.  C.  g  187*;  Kansas  {18r&)  §  4370*.  charge  into  the  jury  room.  Scoviile  v.  Salt  like 
Court  may  allow  the  jury  to  take  the  written      City,  It  U.  60;  39  P.  481. 

3161.  Instructions  to  be  filed.  Exceptions  to  charge,  when  and 
how  taken.  All  instructions  requested  or  gi\'en  shall  be  filed  by  the  clerk  and 
become  a  part  of  the  judgment  rolL  Exceptions  to  the  charge  or  any  portion 
thereof,  or  to  the  refusal  or  modification  of  any  instradion  requested,  shall 
be  taken  at  the  time  the  charge  is  given  or  before  verdict.  No  reason  need  be 
given  for  such  exceptions,  but  the  exceptions  shall  be  noted  upon  the  minutes 
of  the  court,  or  by  the  court  stenographer  if  one  is  in  atteoidance. 

Iowa.  McClain's  An.  C.  g  3994*;  N.  Dak.  (1895)  3  5433*. 
Judgment  roll,  g  3197.    Exceptions  generally,  gg  328^-3390. 

3152.  View  by  juiy.  When,  in  the  opinion  of  the  court,  it  is  proper  for 
the  jury  to  have  a  view  of  ttie  property  which  is  the  subject  of  litigation  or  of  the 
place  in  which  any  materiid  fact  occaired,  it  may  order  them  to  be  conducted  in  a 
body  under  the  t^aige  of  an  officer  to  the  place  which  shall  be  shown  to  tiiem  by 
some  pei-son  appointed  by  the  court  for  tliat  purpose.  While  the  jury  are  thus 
absent,  no  person  other  than  the  person  so  appointed,  shall  speak  to  them  on  any 
subject  connected  with  the  trial.    [C.  L.  §  3363. 

Cal.  C.  av.  p.  g  610. 

3163.  Admonition  to  jury  upon  separating.  If  the  jury  are  per- 
mitted to  aeparate,  either  daring  the  tnal  or  after  the  case  is  submitted  to  them, 
they  shall  be  admoni^ed  by  the  court  that  it  is  their  duty  not  to  converse  with, 
or  suffer  themselves  to  be  addressed  by,  any  other  person  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an  opinion  thereon  until 
t^e  case  is  finally  submitted  to  them.    [G.  L.  §  3364. 

Cal.  c,  av.  P.  g  6U. 

3164.  What  papers  may  be  taken  to  jury  room.  Upon  retiring 
for  deliberation,  the  jury  may  take  with  thiem  all  papers  wh^  have  been  reodved 
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ms  evidence  in  the  cause,  except  depositions,  or  copies  of  such  papers  as  ought  not, 
in  the  opinion  of  the  court,  to  be  taken  from  the  person  having  them  in  possession, 
and  they  may  also  take  with  them  notes  of  the  testimony  or  other  proceedings  on 
the  tiial,  taken  by  themaelveB  or  any  of  them,  but  ncme  taken  any  other 
person.    [C.  L.  §  3365. 

CU.  C.  OiV.  P.  i  612. 

31 55.  Jury  may  decide  in  court  or  retire.  Duty  of  officer.  When 
the  case  is  finally  submitted  to  the  jury,  they  may  decide  in  court  or  retire  for 
deliberation.  If  they  retire  they  must  be  kept  together  in  some  convenient  place 
under  chuge  of  an  officer  until  they  agree  upon  a  verdict  or  are  dischai^ed  by 
tiie  Gonrt.  Unless  by  order  of  the  court,  the  officer  having  them  under  his  charge 
must  not  suffer  any  communication  to  be  made  to  them,  or  make  any  himseU, 
except  to  ask  them  if  they  have  agreed  upon  their  verdict ;  and  he  must  not  before 
the  verdict  is  rendered,  communicate  to  any  pOTSon  the  state  of  their  d^b^tions 
or  the  verdict  agreed  upon.    [C.  L.  §  336^. 

CU.  a  Civ,  p.  g  613». 

3156.  Jury  may  ask  for  farther  instructions.  After  the  jury  have 
retired  for  deliberation,  if  there  be  a  disagreement  between  them  as  to  any  part 
oi  the  testimony  or  if  they  desire  to  be  informed  of  fuxy  point  of  law  arising  in 
the  cause,  they  may  require  the  <^oer  to  conduct  thran  into  court.  Upcm  &eir 
being  brought  into  court,  the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  parties  or  ooonsel.  Such  information  must  be  given  in 
writing  or  taken  down  by  the  st^ographer.    [C  L.  §  3367*. 

KM.  c.  Qt.  p.  2  614». 

iDsbructioiu  uolj  be  giTsn  on  a  l«ga^  holiday,  3  701, 

3157.  Sick  juror  may  be  discharged.  Effect.  If,  after  the  impan- 
^ng  of  the  jury  and  before  verdict,  a  juror  becomes  side  so  as  to  be  unable  to 
perform  his  duly,  the  court  may  order  him  to  be  discharged.  In  that  case  the 
trial  may  proceed  witii  the  o^^ier  jurors  or  anothw  juror  may  be  sworn  and 
the  trial  begin  anew,  or  the  jury  may  be  dischaiged  and  a  new  jury  then  or  after- 
wards impaneled.    [C.  L.  §  3368. 

Cal.  C.  av.  P.  2  615. 

3158.  Action  retried  when  jmy  discharged  or  fail  to  render 
verdict.  In  all  cases  where  the  jury  are  discharged,  or  prevented  from  giving  a 
TOTdict  by  reason  of  accident  or  other  cause  during  the  pn^ress  of  the  trial  or 
after  the  cause  is  submitted  to  them,  the  action  may  be  a^n  tried  immediately 
or  at  a  future  time,  as  tiie  court  may  direct.    [C.  Ij.  §  3369. 

Oftl.  C.  CIt.  p.  $  616. 

Judge  or  jaror  may  be  called  as  a  witness,  effect,  S  3415. 

3159.  Court  open  during  deliberation  of  jury.  Sealed  verdict, 
while  the  jury  are  absent  the  court  may  adjourn  from  time  to  time  in  respect  to 
other  business,  but  it  is  nevertheless  open  for  ev^  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or  the  jury  dischai^^. 
The  court  may  direct  the  jury  to  bring  in  a  sealed  verdict  at  the  opening  of  the 
oourt,  in  case  of  an  agreement  during  a  reoees  or  adjournment  for  the  day.  {G, 
U  §  3370. 

C»l.  CCiT.  P.J  617. 

Coarts  open  on  legal  holiday  when  jury  ont,  3  701. 

3160.  Return  of  jury.  Three-fourths  may  render  verdict.  Poll. 
When  the  jury  or  three-fourths  of  them,  have  agreed  upon  a  verdict,  they  must 
be  conducted  into  court,  their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman ;  the  verdict  must  be  in  writing,  signed  by  the  foreman,  and 
must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  Either  party  may  require  ti^e  jury  to  be  polled,  which  is  done  by  the 
court  clerk  asking  each  juror  if  it  is  his  verdict;  if  upon  such  inquiry  or 
polling  m<Hre  than  one-fourUi  of  the  jurcnrs  disagree  thereto,  the  jury  must  be 
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sent  out  again,  bat  if  no  Buoh  disagreement  be  expressed,  the  vwdict  is  complete 
and  the  jury  discharged  from  the  case.    [G.  L.  §  3371*;  '92,  p.  46*. 

CU.  C.  CIt.  p.  2  61S.  l^al  hoUdwr,  {  701.  Three-fanrUu  of  the  Jam» 

Vetdlct  iDi^  be  Tecdved  or  jniy  disduutsed  on  a    nay  find  a  verdict,  Con.  art.  1,  sea  10. 

3161.  Informal  or  insufficient  verdict,  how  corrected.  When  ihe 
verdict  is  announced,  if  it  is  informal  or  insufficient,  in  not  covering  the  issue 
submitted,  it  may  be  corrected  by  the  jury  under  l^e  advice  of  the  court,  or  the 
jury  may  be  again  sent  out.    [C.  L.  §  3372. 

Gal.  C.  Civ.  P.  }  61A. 


GHAPTEB  29. 

THE  VERDICT. 

3162.  Verdict  either  general  or  special.  Defined.  Hie  verdict  of 
the  jury  is  either  general  or  spedaL  A  general  verdict  is  that  by  which  they 
pronounce  generally  upon  all  or  any  of  the  issues,  either  in  favor  of  tiie  phuntaff 
or  defendant;  a  special  verdict  is  that  by  which  the  jury  find  the  facts  only, 
leaving  the  judgment  to  the  court.  The  special  verdict  must  present  the  con- 
clusions of  fact  as  established  by  the  evidence,  and  not  the  evidence  to  prove 
them  and  those  condusions  of  fact  must  be  so  presented  that  nothing  shall  rmain 
to  the  court  but  to  draw  from  them  condusions  of  law.    [C  L.  §  3373. 

Oal.  a  Civ.  P.  2  634. 

Beport  of  referee  on  the  fitcts  has  the  effect  of  a  spedalTexdict,  (3277. 

3163.  Oourt  may  direct  special  verdict  or  special  findings. 

In  all  cases,  the  court  may  direct  the  jury  to  find  a  special  verdict  in  writing 

upon  all  or  any  of  the  issues,  or  may  instruct  them,  if  they  render  a  general 

verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in  writing,  and  may 

direct  a  written  finding  thereon.    The  special  verdict  or  finding  must  be  filed 

with  the  clerk  and  entered  upon  the  minutes.    "When  a  special  finding  of  facts  is 

inconsistent  with  the  general  verdict,  the  former  controls  the  latter,  and  the  court 

must  give  judgment  accordingly.    [C.  L.  §  3374*. 

Cel.  C.  CSv.  P.  2  626».  Where  special  verdict  la  capable  of  two  conrtrao- 

Verdict  containing  a  flndiuft  on  the  whole  iasae,  tioos,  one  supporting  general  vcniict,  the  other  not, 
alraspecial  findings,  is  good.  Smith  v.  Ireland,4U.  appellate  court  will  adopt  the  one  that  sustains  the 
187;  7  P.  749.  senerat  verdict   Warner  v.  U.  S.  Hutoal  Acddent 

In  personal  injurr  case,  directing  apedal  findings     Ass'n,  8  U.  431;  32  P.  696. 
is  discretionary  with  court.   Webb  v.  D.  &  B.  O, 
7  U.  17;  24  P.  616. 

3164.  In  action  for  recovexy  of  money,  verdict  must  state 
amount.  When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the  recovery 
of  money,  or  for  the  defendant  when  a  counterclaim  for  the  recovery  of  money 
is  established  exceeding  the  amount  of  the  plaintiff's  claim  as  established,  tiie 
jury  must  also  find  the  amount  of  the  recovery.    [0.  L.  §  3375. 

Oal.  0.  Civ.  P.  i  626.  Judgment  on  connterdaim,  i  3193. 

3166.  In  action  for  specific  personal  property,  verdict  to  state 
value  and  damages.  In  an  action  for  the  recovery  of  spcdfic  personal  prop- 
erty, if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the  defendant  by 
his  answer,  claims  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or  if,  being  in  favor  of  the  defendant,  they  also  find  that  he  is  entitled 
to  a  return  thereof,  must  find  the  value  of  the  property,  and,  if  so  instructed,  the 
value  of  specific  portions  thereof,  and  may,  at  ^e  same  time,  assess  the  damages, 
if  any  are  claimed  in  the  complaint  or  answer,  which  the  prevailing  party  haa 
sustained     reason  of  the  taking  or  detention  of  such  pK^>erfy.    [C  ll  §  3376. 

Oal.  C.  CIt.  P.  }  6G7.  In  an  action  in  replevin,  brought  against  the 

Judgment  In  action  to  TBGOTOT  personal  proper^,  conntr  collector,  to  recover  poeaesuon  of  cattle 
i  81M.  levied  npon  for  taxea,  wlwie  ue  plaintiff  betweea 
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thotime  of  levy  ukd  the  bringing  of  the  ution  had  reoeiptB;  held,  that  the  verdict  meant  thkt  the  jaiy 

paid  the  taxes,  and  the  jury  retamed  a  verdict  found  |S4  damages  for  the  defendant.   ByiUi  Cab- 

nuding  for  the  defendant  and  aasessicg  his  damages  tie  Co.  v.  Slaughter,  6  U.  278;  21  P.  997. 
at       over  and  above  what  has  been  paid  in  tax 

3166.  Olerk  to  enter  verdict,  etc.  Upon  receiving  a  verdict,  an  entry 
must  be  made  by  tbe  clerk  in  the  minutes  of  the  court,  specifying  the  time  of 
trial,  the  names  of  tbe  j  urors  and  witnesses,  and  setting  out  the  verdict  at  length ; 
and  where  a  special  verdict  is  found,  either  the  judgment  rendered  thereon,  or  if 
tiie  case  be  reserved  for  ai^ument  or  further  consideration,  the  order  thus 
reserving  it.    [C.  L.  §  3377. 

CU.  C.  CiT.  p.  f  628. 

Jodgment  nuut  be  enteied  within  tweuty-fbar  faoaifl,  exception,  {  318L 


Ohapteb  30. 


TRIAL  BY  THE  COURT. 

3167.  Actions  tried  by  court  unless  jury  demanded  or  case 
referred.  All  issuee  in  civil  actions  shall  be  tried  by  the  court,  unless,  in  cases 

where  a  jury  may  be  had,  the  same  shall  be  demAnded  in  the  manner  prescribed 
in  section  ^rty-one  hundred  and  twraty-nine,  or  unless  in  a  proper  case,  a 
referee  or  master  in  chancery  shall  be  appointed.    [C.  L.  §  3378*. 

Submitting  special  issnes  to  juT7,  2S>4,  3128.  Jury  waived  anleea  demanded.  Con.  art.  1,  MC.  10 
Tiiall^Judgfi  pro  tempore,  §6%;  Con.  art.  8,  aec.  6.       3129.   Trial  b7  referee,  3172-3178. 

3168.  Decision  of  court  to  be  written.  When  filed.  Upon  a  trial 
of  a  question  of  fact  by  the  court  its  decision  must  be  given  in  writing  and  filed 
-with  the  clerk  within  tiiirty  days  after  the  cause  is  submitted  for  decision.  [C. 
li.  §  3379. 

amonnt  was  not  ascertained  so  as  to  be  entered 
before  the  9th;  kdd,  not  to  be  error.  FOUer  v. 
Hu88ey,  1  U.  249. 

Decrees  and  judgments  may  be  entered  In  Taca. 
tion,  the  case  liaving  been  submitted  in  open  oourt. 
Bussell  T.  Hank,  9  U.  309;  3i  P.  245. 


Gal.  Cav.  P.263S. 

Trial  by  jaiy.  Jndmient  within  twenty-four 
boarB  ^ter  verdict,  f  3191.  Diamiaaal  of  action  for 
fidlnre  to  demand  judgment  within  six  months, 
13181. 

Where  judgment  was  entered  on  the  6th  but  the 


3169.  Findings  and  conclusions  to  be  separately  stated.  In  giv- 
ing the  decieiion,  the  facts  found  and  the  conclusions  of  law  must  be  separately 
stated,  and  judgment  must  thereupon  be  entered  accordingly.    [C.  L.  §  3380. 


Cal.  C  Civ.  P.  1 633. 

Beferee  to  state  facts  foand,  and  concloslons  of 
law,  neparately.  §  3177. 

A  finding  '  that  there  was  no  partnership 
between  the  plaintiff  and  the  defendants,"  is  not  a 
conclusion  of  law,  but  is  a  finding  of  &ct.  Kahn 
T.  Centra  Smelting  Co.,  2  U.  371. 

Sections  3379  and  3380,  C.  L.  1888,  require  find- 
ings in  caseof  a  final  judgment  only,  and  an  order 
reiusing  to  confirm  a  siUe  of  real  estate,  is  not  a 
flnal  jadgment.    In  re  Gibbs,  4  U.  97;  6  P.  625. 

In  an  equity  case,  the  court  may  treat  a  verdict 
of  a  jnry  or  the  findings  of  a  referee  as  advisory 
and  make  such  findings  aa  the  evidence  will  war- 
rant, and  enter  a  decree  thereon.  Wasatch  Mining 
Co  .V.  Jennings,  14  U.  221;  46  P.  1106. 

In  Utah,  findings  of  &ct  are  required  in  all  cases 
where  iasnes  of  fiKt  are  tried  without  a  jury;  they 
■hoiild  be  filed  before  tbe  entry  of  the  judgment  or 
decree.  Kahn  v.  Central  Smelting  Co.,  102  U.  8. 
641;  2  XJ.  371.  Xepbi  Irr.  Co.  t.  Jenkins,  8  U.  369: 
31  P.  966. 

Findings  of  material  Issues  should  be  distinct, 
Mi^nard  v.  Loco.  Eng.  Ins.  Ass'n,  —  V.  — ;  47  P. 
ICBOl 

Jlndlngiof  fitet  and  condndons  of  law  may  be 


on  the  same  paper.   Flak  t.  Patton.  7  U.  399;  27 

A  fact  found  not  included  within  the  ismes  b 
nugatory.  Maynard  v.  Loco.  Eng.  Ins.  AsB'n,  —  U. 
— ;  47  P.  1030. 

Where  a  judgment  is  taken  by  default,  no  find- 
ing of  the  court  is  necessaiy.  Walker  Bros.  v. 
Continental  Ina.  Co.,  2  U.  331. 

Where  a  cause  is  submitted  upon  the  pleadings 
to  the  court,  and  the  court  finds  that  the  answer 
raised  no  issue,  no  finding  is  necessary.  Dickert  v, 
Weise,  2  U.  350. 

A  finding  by  tlio  trial  court  that  the  contract 
sued  on  was  8U.stainpd  by  the  evidence  negatives 
its  inducement  by  fraud  as  alleged  by  defendant, 
and  renders  a  finding  thereon  nnneceassry.  Fox 
V.  Haarstick,  156  U.  S.  674;  same  case,  9  U.  110; 
33  P.  251. 

An  express  finding  that  the  applicant  for  a  patent 
is  In  possession  is  nut  necessary  where  the  facts 
show  that  he  is  constructively  if  not  acttmllv  in 
ptnsession.    Eilers  v.  Boatman,  3  U.  159;  2  P.  66. 

In  an  action  of  replevin  for  the  recovery  of  one 
hundred  and  four  cattle  described,  and  finding  of 
fact  by  the  court  that  the  plaintiA  wore  not  mt 
that  time  the  ownen  of  the  oatttesued  for,  desuib- 
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ing  them,  is  not  incoiuistent  with  another  finding, 
that  the  defendant  levied  npon  one  handred  and 
two  head  of  cattle  describoa,  the  two  descriptions 
not  being  exactly  the  same.  Blish  v.  McComick, 
—  U.  — :  49  P.  629. 

Additional  iacte  made  after  jndgment  without 
notice  to  the  adverse  party  may  be  stricken  from 
the  transcript.  Kahnv,  Central  Smelting  Co.,  102 
U.  8.  641;  2  U.  371. 

A  jndgment  must  find  support  in  the  findings. 
Kahn  v.  Central  Smelting  Co.,  2  U.  371.  Reich  v. 
BebelUon  S,  M.  Co.,  3  U.  254;  2  P.  703.  Blumen- 
thal  V.  Asay,  3  U.  507;  24  P.  1066.  Hennefer  v. 
Hayes,  and  Buncc  t.  ^me,  McLaughlin  v.  Same, 
and  Campbell  \.  Same,  —  U.  — ;  47  P.  90.  Wallcy 
T.  Deseret  Nat.  Bank,  —  U.  — ;  47  P.  147.  May- 
nard  v.  Loco.  Eng.  Ins.  AaB'n,  —  U.  — ;  47  P.  1090. 

Findings  are  not  construed  as  strictly  as  spedal 
findings.  If  the  findings  and  pleading  taken 
together  fairly  justify  the  judgment,  notwithstand- 
ing a  want  of  precision  and  an  occasional  int«r- 
mixture  of  matters  of  fact  and  conclusiona  of  law, 
it  is  sufficient.  O'Reilly  v.  Campbell,  116  U.  S. 
4ia    (Not  repori^d  in  Utah  Reports.) 

Where  one  claims  that  as  cotenant  he  has  a  right 
to  call  for  an  accounting  of  the  proceeds  of  a  mine, 
the  ftnHing  "that  there  was  no  such  cotenancy 

3170.  Findings  of  foot,  when  waived.  Findings  of  fact  may  be 
waived  by  the  several  parlies  to  an  issue  of  fact : 

1.  By  failing  to  appear  at  the  larial. 

2.  By  consent  in  writing,  filed  with  the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes.    [0.  L.  §  3381. 

CU.  C  av.  p.  2  634. 

,  3171.  Proceedings  after  issues  of  law  determined.  On  a  judgment 
for  the  plaintiff  upon  an  issue  of  law,  he  may  proceed  in  the  manner  prescribed 
by  the  first  two  subdivisions  of  section  thirty-one  hundred  and  seventy-nine,  upon 
the  failure  of  the  def^dant  to  answer.  If  judgmait  be  for  the  defendant 
upon  an  issue  of  law,  and  the  taking  of  an  account,  or  the  proof  of  any  fact,  be  nec- 
CBBsry  to  enable  the  court  to  complete  the  jndgment,  a  r^erenoe  may  be  ordered, 
aa  in  that  section  provided.    [0.  L.  §  3382. 

Gal.  <X  CUT.  P.  2636. 


between  the  plaintiff  and  defendants  in  the  mine 
in  controversy  as  entitled  the  plaintiff  to  an  ac- 
counting," is  not  a  sufficient  finding  of  fact  upon 
which  to  baae  a  decree.  Kahnr.  Oontnl  SmmBg 
Co..  Ve  U.  S.  641;  same  ease.  2  U.  STL 

A  finding  of  facta  made  upon  conflicting  evidence 
will  not  be  disturbed  if  there  is  evidence  to  sustain 
it.  Silva  V.  Pickard,  14  U.  246;  47  P.  144.  Wall^ 
V.  Deseret  Nat.  Bant,  14  TJ.  305;  47  P.  147.  Dwyer 
V.  8.  L.  C.  Copper  Mfg.  Ck>.,  14  U.  339;  47  P..311. 

Error  is  not  preenmed  on  appeal,  but  must  be 
affirmatively  shown,  and  when  the  trial  court  filed 
no  findings,  it  will  be  presumed,  on  appeal,  that  the 
findings  were  waived  nnlen  the  contrary  appears 
^om  the  record.  Haynes  t.  Boherta,  4  U.  «S;  II 
P.  512. 

Where  a  decree  is  supported  the  evidence,  but 
the  findings  are  not  supported  by  the  evidence,  a 
decree  will  not  be  reversed.  Hazficid  v.  WeoL  8 
U.  379;  2i  P.  98. 

If  a  decree  is  according  to  the  evidence  in  a  anit 
in  eqnityi  it  naakes  no  difibrence  whether  it  ia  sap- 
ported  1^  the  findings  or  not.  Id. 

Findings  nnanppoited  by  the  evidenoe  are  cildee- 
tionaUe.  W^li^  t.  Deserot  Nat  Bank,  14  U.  306; 
47  P.  147. 


Chapter  31. 

BEFEBGNCES  AND  TRIALS  BY  REFEREES. 

3172.  Reference  on  written  consent  of  parties.  Fees  of  reftoree. 

All  or  any  of  the  issues  in  an  action  whether  of  fact  or  law,  or  both,  may  be  referred 
by  the  court  or  judge  thereof  upon  the  written  consent  of  the  parties.  The  fees  of 
referees  shall  be  fixed  by  the  court  and  shall  in  no  case  exceed  ten  dollars  per 
day,  exc^t  upon  the  written  conaent  of  both  parties  to  the  reference.    [C.  L. 

§  3383*. 

CM.  C.  Civ.  P.  i  638*. 

3173.  When  comt  may  order  a  refarence.  When  the  parties  do  not 
consent  to  the  reference  the  court  may  upon  the  application  of  either  party  or  of 
its  own  motion  direct  a  reference  in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  will  require  the  examination  of  a  long 
account  on  either  side,  in  which  case  the  referee  may  be  directed  to  hear  and 
decide  the  whole  issue  or  to  report  upon  any  specific  question  of  fact  therein ;  or, 

2.  When  the  taking  of  an  account  is  necessary  for  the  information  of  tin 
court  before  judgment  or  for  carrying  a  judgment  or  order  into  effect ;  or, 

3.  When  a  question  of  fact  other  than  upon  the  pleadings  shall  arise  npon 
moticHi  or  otherwise  in  any  stage  of  the  action ;  <»■, 
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4.  Where  it  is  necessary  for  the  informatioii  of  the  court  in  a  special  pro- 
ceeding.   [C.  L.  §  3384. 

Oil.  C.  Civ.  P.  g  639.  Appointment  of  referee  in  proceedings  Bnpplenwn- 

Triftl  by  judge  pro  tempore.  Con.  art  8,  sec  6;  twy,  g  3272.   Appointment  of  referee  in  probate 

}W5b  Oonit  may  order  TeteTence,{SlS8.  Appoint-  prooeedinga,  {  8864. 

meat  of  referee  to  hesr  evidence  on  de&olt,  (3179. 

3174.  Referees  agreed  upon  or  appointed  by  court.  Number. 
Qnaliflcations.  A  reference  may  be  ordered  to  any  person  or  persons,  not 
exceeding  three,  agreed  upon  by  the  parties.  If  the  parties  do  not  agree,  the 
court  or  judge  mu.st  appoint  one  or  more  referees  not  exoeeding  three,  who  reside 
in  the  judicial  district  in  which  the  action  or  proceeding  is  triable  and  against 
whom  there  is  no  le^  objection.    [C.  L.  §  3385. 

Cal.  C.  Civ.  p.  i  640*. 

Whra  three  appointed,  idl  mnst  meet  bat  majority  may  act,  }  3481. 

3176.  Objectiona  to  referees  same  as  to  petit  jurors.  Either  party 
may  object  to  the  appointment  of  any  person  as  referee  for  the  same  cause  tar 
which  challenges  for  cause  may  be  taken  to  a  petit  juror  in  the  trial  of  a  dvil 
action.    [C.  L.  §  3386*. 
CU.  C.  Gv.  P.  J  641« 

3176.  Id.  Must  be  heard  by  court  Evidence.  The  objections 
taken  to  the  appointment  of  any  person  as  referee  must  be  heard  and  disposed  <tf 
by  the  court  or  judge  th««of.  Affidavits  may  be  read  and  witnesses  examined 
u)  to  such  objections.    [C.  Jj.  §  3387. 

QtLaav.  P.  2642. 

3177.  Trial  by  referee.  Power.  Findings  and  conclusions. 
Appeal.  The  trial  by  referee  shall  be  conducted  in  the  same  manner  as  a  trial 
by  the  court    Upon  such  trial  the  referee  shall  have  the  same  power  to  gruit 

adjournments  and  allow  amendments  to  any  pleading  as  the  court  would  have 

and  upon  the  same  terms  and  with  like  effect.    He  shall  give  to  the  parties  or 

their  attorneys  at  least  ten  days'  notice  of  the  time  and  place  of  trial;  and,  upon 

the  written  request  of  either*party,  it  shf^  be  his  duty  to  Slk  such  time  and  place 

for  ^al,  and  give  such  notice  thereof.    He  must  sta^  the  facts  found  by  him 

and  conclnsionB  of  law  separately,  and  report  the  same  to  the  district  court,  and 

the  district  court  may  review  such  report  and  on  motion  enter  judgment  thereon, 

set  aside,  alter,  or  modify  the  same,  and  enter  judgment  thereon,  so  altered  or 

modified,  and  may  require  the  referee  to  amend  his  report  when  necessary.  The 

judgment  so  entered  by  the  district  court  may  be  appealed  from  to  the  supreme 

court  in  like  manner  as  from  judgments  in  other  cases.    When  the  reference  is 

to  report  the  facts,  the  report  shall  have  the  effect  of  a  sx>ecial  verdict 

Wis.,  8.  A  B.  An.  S.  (1689)  I  2865*.  cause  is  tried  before  a  referee  and  lie  reports,  then 

Sefene  to  eettle  and  eiga  bill  of  ezceptions, } 3290.     jiidgment  mnstbe  entered  in  the  court  and  a  motion 


PoH^onetnent  hy  referee,  costs.  §§31^,3346.  Fro-  for  a  new  trial  made  before  the  conrt  and  statemeiit 

rinons  respocting  evidence  eqaally  applicablo  to  settled  for  the  same  hy  the  referee,  whereupon  the 

trial  before  referee,  §  3480.  Special  verdict,  §9  3163,  coort  passes  on  the  motios.   Eeover  t.  White,  8  U. 

3163.  Contempt  before  referee,  punishment,  g  3372.  188;  30  P.  685. 

The  order  of  reference  may  bo  amended  uiH  sent        The  findingsof  a  referee  and  a  decree  of  thecoart 

back  to  the  refcrcoat  an78taf;e  in  the  proceedings.  thereon,  upon  motion  for  a  new  trial  entered  within 

U.S.  V.  The  Church,  6  U.  9;  21  P.  503-524.  the  time  allowed  by  statute,  may  be  set  aside  by  the 

Under  the  general  order  of  reference  the  referee  court  at  a  subsequent  term.    Wasatch  Mining  Oa 

has  the  same  power  in  trying  the  cause  that  the  v.  Jennings,  14  U.  221;  46  P.  1106. 
«out  would  have  if  it  tried  the  cause,  but  where  a 

3178.  Referee  must  be  sworn.  May  administer  oaths.  The 
referees  before  proceeding  to  hear  any  testimony  must  be  sworn  well  and  truly 
to  hear  and  determine  the  facts  referred  to  them  and  true  findings  render  accord- 
ing to  the  evidence,  and  th^  have  power  to  administer  oaths  to  all  witaeases 
prndnced  before  them. 

N.  Dak.  (1886)  26461. 
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Chapter  32. 

JUDGMENT  UPON  FAILURE  TO  ANSWER. 

3179.  Judgment  on  fciilure  to  answer.  Jadgment  may  be  had,  it 
the  d^endant  fail  to  answer  the  complaint,  as  foUovs : 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or  damages 
only,  if  no'  answer,  d^nrrer,  or  motion  has  been  filed  with  the  clerk  of  the  court 
within  the  time  specified  in  the  snmmons,  or  such  further  time  as  may  have  been 
granted,  and  the  complaint  and  proof  of  service  of  snmmons  shall  have  been  filed, 
the  clerk,  npon  application  of  the  plaintiff,  must  enter  the  default  of  the  defendant, 
smd  immediately  thereafter  enter  judgment  for  the  amount  specified  in  the  com- 
plaint, including  the  costs,  against  the  defendant,  or  against  one  or  more  of 
several  defendants,  in  the  cases  provided  for  in  section  twenty-nine  hundred  and 
fifty-four.  If  the  complaint  shall  not  have  been  verified,  it  must  be  vfflified 
b^ore  judgment  is  ^teared. 

2.  In  other  actions,  if  no  answer,  demurrer,  or  motion  has  been  filed  witii 
the  clerk  of  the  court  within  the  time  specified  in  the  summons,  or  such  further 
time  as  may  have  been  granted,  and  the  complaint  and  proof  of  service  of  the 
summons  ^lall  have  been  filed,  the  clerk  must  enter  the  default  of  the  defendant, 
and  thereafter  the  plaintiff  may  apply  for  the  relief  demanded  in  the  complaint. 
If  the  taking  of  an  account  or  the  proof  of  any  fact  is  necessary  to  enable  the 
oonrt  to  give  judgment,  or  to  carry  the  judgment  into  effect,  the  court  may  take 
the  account  or  hear  the  proof,  or  may  in  its  discretion  order  a  reference  for  that 
purpose.  And  where  ihe  action  is  for  the  recovery  of  damages,  in  whole  or  part, 
the  court  may  order  the  dama^  to  be  assessed  by  a  j  ury ;  or,  if  to  determine  the 
amount  of  damages,  the  examination  of  a  long  account  is  necessary,  by  a  reference 
as  above  provided. 

3.  In  actions  where  the  service  of  the  summons  was  by  publication  or 
personal  service  out  of  the  state,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  service,  and  that  no  answer,  demurrer,  or  motion 
has  been  filed,  apply  for  judgment;  and  the  court  must  thereupon  require  proof 
to  be  made  of  the  demand  mentioned  in  the  complaint,  and  if  the  defendant  be 
not  a  resident  of  the  state,  must  require  "tiie  plaintiff,  or  hia  agent,  to  be  examined 
on  oath  respecting  any  payments  that  have  been  made  to  tiie  plaintiff,  or  to  any- 
one for  his  use,  on  account  of  such  demand,  and  may  render  judgment  for  the 
amount  or  other  relief  which  be  is  entitled  to  recover.    [C.  L.  §  3345*. 

Cal.  C.  Ciy.  P.  §  585*.  upon  defaalt,  where  the  mortgage  is  not  set  oat  in 

Judgtpent  on  fniluro  to  answer  in  garnishment  the  complaint.    Hussey  t.  Smith,  1  U.  241. 

Sroceedings.  g  3098.  Setting  aaido  judgment  by  Where  a  jndgmeat  utokeo  by  defanlt,  no  find- 
efault,  S  300'>.  Time  to  appear  after  service,  {  ing  of  the  court  is  necessary;  and  where  the  action 
2939.  Onde&ult,  jndgmeatcMinotexceeddemaiid,  is  for  unliquidated  damages,  it  will  he  presumed. 
2  3187.  in  the  absence  of  any  statement  on  appeal,  or  show- 
In  entering  8  Jndgmcnt  herennder,  the  cleric  acts  ing  to  the  contrary,  that  the  court  below  complied 


ministerially,  not  jadicially.  Noannan  t.  Toponoe,  with  the  law  in  all  respecte  and  properly  i 

1 U.  168.  the  damages.   Walker  Bros.  y.  Continents  Inaor- 

In  action  for  damages  for  cxmversion  reqniring  ance  Co.,  2  U.  33L 

proof  to  ascertain  proi>er  amount  of  damages,  the  Where  one  of  the  attaching  creditors  files  no 

cleric  canuot  enter  jud^ent  b^  default.   Judg-  answer  to  a  suit  brought  to  recover  damages  for 

ment  BO  entered  by  him  ib  a  nullity.    Id.  the  unauthorized  acts  of  a  sheriff,  aud  thepuuntiff 

Pendenc.v  of  motion  to  .strike  out  complaint  does  fails  to  show  liability  as  to  any  of  socb  cKditors, 

not  prevent  judgment  by  default.    Greenfield  v.  it  is  not  error  to  deny  judgment  by  defluiUsaiiist 

Wallace,  1  U.  188.  a  creditor  thus  failing  to  file  an  uswor.  luniis 

The  -court  cannot  render  a  decree  intelligibly  t.  Lovcland,  —  U.  — ;  49  P.  743. 

3180.   Judgment  for  part  not  controverted.  Formalities.  If  the 

answer  in  any  case  denies  or  controverts  only  part  of  the  cause  or  causes  of  action 
allied  in  the  complaint,  the  plaintiff  may  take  judgment  by  default  for  the 
un^sputed  portion,  leaving  the  action  to  proceed,  as  to  the  part  controverted  by 
the  answer.  Any  of  the  formalities  of  the  preceding  section,  if  not  insisted  on 
at  the  proper  time,  shall  be  deemed  waived. 

Od.,  UiUs*  An.  C,  (1886}  { 168*.  AUegattoiu  not  denied  taken  •■  true,  H  S9B1.  8908. 
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CHAPTER  33. 

JUDGHEirr  ON  DISMISSAL  OB  NONSUIT. 

3181.  When  action  may  be  dismissed  or  nonsuit  entered.  An 
action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered  in  the  following  cases : 

1.  By  the  plaintiff  himself  at  any  time  before  trial,  upon  the  payment  of 
oostB,  if  a  counterclaim  has  not  been  made,  or  affirmative  relief  sought  by  the 
answer  of  the  defendant.  If  a  provisional  remedy  has  been  allowed,  th<B  under- 
taking must  thereupon  be  delivered  by  the  clerk  to  the  defendant,  who  may  have 
his  action  thereon. 

2.  By  either  "peaty  npon  the  written  oonsent  of  tube  other. 

3.  By  the  court  when  the  plaintiff  foils  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal. 

4.  By  the  court,  when  upon  the  trial  and  before  the  final  submission  of 
the  case  the  plaintiff  abandons  it. 

6.  By  the  court  upon  motion  of  the  defendant,  when  upon  the  trial  the 
pluntiff  foils  to  prove  a  sufficient  case  for  the  jury;  provided,  that  the  offering  oi 
evidence  after  the  overruling  of  a  motion  for  a  nonsuit  shfUl  not  be  deemed  or 
considered  a  waiv»  of  the  exception  taken  by  the  defendant  to  l^e  order  over- 
mling  such  motion. 

6.  By  the  court,  when  after  verdict  or  final  sulnuission  the  party  entitled  to 
judgment  n^lects  to  demand  and  have  the  stune  entered  for  more  than  six 
months. 

The  dismii^l  mentioned  in  the  first  two  subdivisions  is  made  by  an  entry  in 
the  clerk's  re^ster.  Judgment  may  thereupon  be  entered  accordingly.  [C.  L. 
§3343*;  '94,  p.  42*. 

CUU  C.  CiT.  P.  3  531**  See  Saps.  '89,  p.  371,  and  appears  that  bat  for  8ach.  contribute^  Diligence 

*96i,  p.  14,  i  S61*.  toe  accident  could  not  have  happened.  Woods  T. 

Jndgment  of  dismissal  does  not  bar  new  acUon  Son.  Pac.  Co.,  9  U.  146;  33  P.  WS, 

onlesB  rendered  upon  the  merits,  §  3189.   Costs  on  Where  the  injury  waa  cansed  by  the  defective 

dismiflBal,  etc.,  |  3190.  condition  of  the  coapling  and  drawhead  of  afreight 

Afler  plaintiff  submitB  case  to  Jnry  and  verdict  car,  and  there  was  a  conflict  in  the  evidence;  held, 

i>  rendered,  court  will  not  disturb  same,  though  that  a  motion  for  nonsuit  was  properly  denied. 

plalntUTwBS  entitled  to  judgmenton  the  pleadings.  Wells  v.  D.  AB.  O.  W.  By.  Co.  7  U.  482;  27  P.  68& 

Smith  V.  Faust,  1  U.  90.    When  answer  fails  to  Upon  an  order  of  reference  reqniring  the  referee 

make  issue,  pliUntiff  Is  entitled  to  judgment  on  to  make  findings  of  facts  and  conclusions  of  law, 

motion.    Id.  the  referee  may  grant  a  nonsuit.  Keever  v.  White, 

Non-joinder  of  neccBsary  partiM  pluntiff  is  8  U.  188;  30  P.  685. 
KTOund  for  nonsuit.   Goodspeed  v.  Wasatch  8.  L.  Where  the  testimony  tends  to  show  that  the  car 
Works,  2  U.  263,  of  defendant  was  run  at  the  rate  of  about  twenty- 
Fact  that  plaintiff  is  a  minor  is  no  ground  for  miles  an  hour,  and  that  no  gong  was  sounded,  and 
nonsuit.    Newton  v.  Brown,  1  U.  287.  no  bell  rung;  heid,  that  it  was  error  to  grant  a 

8DBDV.  1.  But  where  answer  though  demand-  motion  for  a  nonsuit.    Dederichs  v.  Salt  lAke  8t. 

ing  affirmative  relief  fails  to  set  up  facts  entitling  By.  Co.,  13  U.  34;  44  P.  649. 

to  i^  dismissal  on  motion  of  plaintiff  ia  proper.  Upon  the  question  of  negligenee,  the  court  may 

FlyMTp  T.  Malon^,  12  V.  487;  23P.879.  wlthdrawacase  fonnthe  juryand  directaverdiot, 

8DBDV.  5.  Nonsuit  will  not  be  granted  unless  where  the  evidence  is  undisputed,  or  is  so  eonclu- 

a  verdict  for  plaintiff  would  necessarily  have  to  be  sive  that  the  court  would  be  compelled  to  set  aside 

setaeide.    Saunders  v.  Son.  Pac.  Co.,  13  U.        44  a  verdict  in  opposition  to  it.    Son.  Pac.  Co.  v. 

P.  932.    Bowers  v.  U.  P.  By.  Co.,  4  U.  215;  7  P.  251.  Pool.  160  U.  8.  438;  same  case.  7  U.  303;  26  P.  654. 

Where  evidence  tends  to  show  a  case  in  all  its  When  a  defendant,  under  i  3343,  C.  L.  1886,  puts 

parts,  though  slight,  inconclnsive,  and  ftr  from  in  testimony  after  a  motion  for  a  nonsuit  is  over- 

satis&ctory,  nonsuit  should  be  denied.   Cunning-  ruled,  the  error,  if  any,  in  refusing  the  nonsuit  is 

ham  V.  U.  P.  By.  Co.,  4  V.  206;  7  P.  795.    Trihay  waived.    Brown  v.  Sou.  Pac.  Co.,  7  U.  288;  26  P. 

V.  Brooklyn  Lead  M'g  Co.,  4  II.  468;  11  P.  612.  579.    Thompson  v.  Avery,  11  U.  214;  39  P.  eE29. 

Lowev.  8.  L.  City.  13  U.  91;  44  P.  1050.  Ensign  v.  Fisher.  —  U.  — ;  47  P.  950. 

Where  plaintjnh  show  contract  bat  no  damages,  Fraud  cannot  be  presumed  from  mete  suspicious 

gnnting  nonsuit  not  reversible  error.    Tomes  v.  circumstances,  hut  must  bo  proved,  and  a  nonsuit 

Dunn,  7  U.  ^7;  27  P.  692.  will  be  granted  where  there  is  no  testimony  offered 

Inaction  for  damages  for  negligence,  the  court  by  the  plaintiff  in  his  direct  cam  tending  to  estab- 

ifin  any  case  it  is  authorized  to  grant  nonsuit  on  lish  a  prima  facie  case.    Enidgn  T.  FisW,  —  V. 

ground  that  negligence  of  injured  party  is  such  as  — ;  47  P.  960. 
to  preclude  recovery,  can  only  do  so  when  it  dearly 

3182.  Judgment  on  merits  in  all  other  cases.  In  every  case,  other 
than  those  mentioned  in  the  last  section,  judgment  most  be  reader&d  on  the 
merits.    [C.  L.  §  3344. 

CU.CaT.  p.}  582. 
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CHAPTER  34. 

JUDGMENT  IN  GENERAL. 

3183.  Judgment  defined.  A  judgment  is  a  final  determination  of  the 
rights  of  parties  in  an  action  or  proceeding.    [C.  L.  §  3339. 

Cal.  C.  CiT.  P.  8  577.  nite  amount.   Bftskin  t.  Godbe,  1  U.  28.  DecrM 

Jadgment  by  default,  ^j}  3179,  3180.   Judgment  concerningroad  heldnottobevoid  fornuoeitun^. 

by  coufeBoion,  \i  3213-3216.   Jud^ent  on  demur-  Wilson  v.  Hull,  7  U.  90;  24  P.  799. 

rer,  g  3171.*  Judgment  on  submission  of  action,  If  the  judgment  of  a  court  hHving  jnrisdictjaa 

}  3216.    Judgment  on  dismissal,  §  3181.  has  never  b^n  reversed  or  modified,  it  is  binding 

The  amount  of  a  judgment  upon  a  promissory  upon  a  party  and  their  privies,  and  conclusive  or 

note  should  not  be  left  open  for  computation.    A  the  questions  litigated.    Hodson  v.  U.  P.  By.  Co., 

indgment  to  be  valid  must  be  for  a  fixed  and  defl-  11  U.  381;  47  P.  859.  See  "  Kstoppel "  under  {  3479. 

3184.  Judgment  for  or  agadnst  one  or  more  parties.  Judgment 
may  be  given  for  or  against  one  or  more  of  several  plainti^,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on  each  side,  as  between 
ihemselveB.    [C.  L.  §  3340. 

Cbl.  C.  Civ.  P.  8  878.  against  oo-defendant,  {  S074.   Power  of  the  ooait 

Costs,     3338-3357.  Cross-compIiUnt  may  be  filed     in  cases  Involving  water  rights.  2  1274. 

3185.  Judgment  in  case  of  principal  and  sureties.  Upon  the  ren- 
dition of  any  judgment,  if  it  shall  be  shown  that  one  or  more  of  the  defendants 
against  whom  the  judgment  is  to  be  rendered  are  principal  debtors,  and  others 
of  the  said  defendants  are  sureties  of  such  principal  debtors,  the  court  may  order 
the  judgment  bo  to  state,  and  upon  the  issuance  of  an  execution  upon  such  judg> 
ment,  it  shall  direct  the  sheriff  to  make  the  amount  due  thereon  out  of  the  goods 
and  chattels,  lands  and  tenements  of  the  principal  debtor  or  debtors,  or  if  sufficient 
thereof  cannot  be  found  within  his  oounly  to  satisfy  the  same,  then  that  be  levy 
and  make  the  sune  out  of  the  property,  personal  or  real,  of  the  jadgment  debtor 
who  was  surety. 

ICont  Civ.  P.  { 1001*.  Judgment  creditor.  {  3m  Surcfcypeying  nuj  flk 

Surety  p«ying  may  be  substituted  to  rights  of    notice  and  enforce  lepi^eut,  2  a!7a 

3186.  Judgment  against  one  or  more ;  proceedings  as  to  others. 

In  an  action  against  several  defendants,  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  is  proper.    [C.  L.  §  3341. 

Cal.  C.  av.  P.  §579.  not  originally  served,  U  ^1-3206.  Ezecntaon 

Action  against  parties  jointly  or  jointly  and  sev-  against  joint  property  of  all  defendants  and  indi- 
•ndly  liable,     2918, 2954.  Judgment  as  to  parties     vTdnal  property  of  defendants  served,  g  3234. 

3187.  Belief  not  to  exceed  demand  in  defiEiult  case;  inothercasee. 
The  relief  granted  to  the  plaintiff,  if  there  be  no  (mswer,  cannot  exceed  that 
which  he  shall  have  demanded  in  his  complaint;  but  in  any  other  case  the  court 
may  grant  him  any  relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.    [C.  L.  §  3342. 

Cal.  C.  Civ.  P.  §  580.  plaint  is  denied  by  the  answer.   Beich  v.  Bebellioa 

Judgment  on  default,  ?  31T9.  8.  M.  Co..  3  U.  254;  2  P.  703. 

On  default,  the  plaintiff  is  entitled  to  such  a       Where  defendant  defaults  and  third  parties  intet^ 

decree  as  his  well  pleaded  allegations  will  justify.  vene,  the  court  may  find  that  at  the  commencement 

Hartog  V.  Tibbits,  1  U.  328.  of  the  action  plaintiff  was  a  creditor  of  defendant. 

A  plaintiff  is  not  entitled  to  judgment  upon  tbe  Am.  Oak  Leather  Co.  v.  Union  Bank,  9  U.  87;  33 

pleaaings  where  a  material  allegation  in  his  com-  P.  246, 

3188.  Married  woman  liable  as  if  single.  Judgment  for  or  against 

a  married  woman  may  be  rendered  and  enforced  as  if  she  were  single. 

Mont.  Civ.  P.  ?  1006. 

Equal  property  and  contractual  rights  of  married  woman,  Con.  art.  22,  sec  2;  H  11^1307.  S904. 

3 189.  Judgment  of  dismissal,  except  on  merits,  not  a  bar.  A  final 
judgment^tk  dismissing  the  complaint,  either  before  or  after  a  trial,  does  not 
prevent  a  new  action  for  the  same  cause  of  action,  unless  it  expressly  declaiee,  or 
it  appears  by  the  jnd^ent  roll,  that  it  is  rendered  upon  Hba  merits. 

Hont.  CiT.  p.  1 1007.  DiamW,  »  3181.  SISSl 
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3190.  Judgment  for  costs.  tTpim  the  diBmiBml  or  dispositiCHi  of  an 
action  in  -which  the  court  has  jurisdiction  of  the  subject  matter  of  the  action,  it 
is  the  duty  of  the  court  to  render  judgment  for  oosts. 

Mont.  CiT.  p.  $  1008. 

CoetB  when  action  diamined  for  want  of  jnrtfldiction,  §  3345. 

3191.  Entry  of  judgment  on  verdict  within  twenty-four  hours. 
Bxceptions.    When  trial  by  jury  has  been  had,  judgment  must  be  entered 
the  derk  in  conformity  to  the  verdict,  wittiin  twenty-four  hours  aftw  the  ren- 
dition of  &e  Tcrdict,  unless  the  court  order  the  case  to  be  reserved  for  argument, 
w  further  consideration,  or  grant  a  stay  of  proceedings.    [C.  L.  §  3407. 

Cftl.  C.  dY.  p.  3  664.  Jadgment  entered  not  in  eonfonnlty  with  rerdiet 

EnteriuR  verdict,  i  3166.   Trial  hj  court.   Ded-     may  be  amended.   Byan  ud  Beam  Cattle  Co.  v. 

sionw>thiQt)iirtydays,^316S.    Entry  of  judgment     Slaughtet,  6 17.  278;  21  P.  887. 

ou  referee's  report,  j}  3177.   DismiBaal  of  action  for 

flUIure  to  demand  Judgment  within  ^  months, 

|31S1. 

3192.  Calling  up  case  reserved  for  argument.  When  the  ease  is 
reserved  for  argument  or  further  consideration,  as  mentioned  in  the  last  section, 
it  may  be  brought     either  party  before  the  court  for  aigument.    [0.  L.  §  3408. 

Chi.  C.  av.  p.  g  665. 

3193.  Judgment  for  defendant  on  counterclaim,  etc.  If  a  counter- 
claim established  at  the  trial  exceed  the  plaintiff's  demand,  judgment  for  the 
defendant  must  be  given  for  the  excess ;  or  if  it  appear  that  the  defendant  is 
entitled  to  any  other  s^rmative  relief,  judgment  most  be  given  accordingly.  [C. 


3194.  Form  of  judgment  in  action  for  personal  property.  Judg- 
ment for  kind  of  money  specified.  In  an  action  to  recover  the  possession 
of  personal  property,  judgment  for  the  plaintiff  may  be  for  the  possession,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  damages  for  the  detention. 
If  the  property  has  been  delivered  to  the  plaintiff,  and  t£e  defendwt  claims  a 
return  thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  property,  or 
Hie  ^ue  thereof,  in  case  a  return  cannot  be  had,  and  damages  for  taking  and  with- 
hcdding  the  same.  In  an  action  on  a  contract  or  obligation  in  writing  for  the 
direct  payment  of  money,  made  payable  in  a  specified  kind  of  money  or  currency, 
judgment  for  the  plaintiff,  whether  it  be  by  default  or  after  verdict,  may  follow 
the  contract  or  obligation,  and  be  made  payable  in  the  kind  of  money  or  currency 
specified  therein ;  and  in  all  actions  for  the  recovery  of  money,  if  the  plaintiff 
allege  in  his  complaint  that  the  same  was  understood  and  agreed  by  the  respective 
parties  to  be  payable  in  a  specified  kind  of  money  or  currency,  and  this  fact  is 
admitted  by  the  default  of  the  defendant  <»*  established  by  the  evidence,  the  judg- 
ment for  the  plaintiff  most  be  made  payable  in  the  kind  of  money  or  cnrrencry  so  • 
alleged  in  the  complaint;  and  in  an  action  against  any  peraon  for  the  recovery  of 
money  received  by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another, 
judgment  for  the  plaintiff  must  be  made  payable  in  the  kind  of  money  or  currency 
80  received  by  such  person.    [C.  L.  §  3410. 

Gal.  C.  CiT.  P.  g  667.  Judgment  in  claim  and  delivery  for  an  amonnt 

Interest  and  costs  to  be  incladed  in  jadgment^  in  ezceaa  of  that  claimed,  is  erroneous,  bat  not 
2  3353.   Judgment  dividing  conveyance  of  real     void.   Iterke  V.  Ireland,  1 U.  182;  7  P.  714. 

Property,  proceedings  if  not  delivered,  §  3279. 
eraict  in  action  to  recover  personal  property, 
J3165.  J-. 

3195.  Judgment  book.  Entries.  The  derk  must  keep,  with  the 
records  of  the  court,  a  book  to  be  called  the  judgment  book,  in  whidi  the  judg- 
ments and  findings  of  fact  must  be  entered.    [C.  L.  §  8411*;  '92,  p.  19. 

CU.  a  Civ.  p.  2  «88*. 


3196.  Judgment  rendered  when  party  dies  after  verdict.  Not 
a  lien ;  paid  by  estate.  If  a  party  die  after  a  verdict  or  decision  upon  any 


L.  §  3409. 
Cal.  C.  Civ.  P.  2  666. 


Verdict  on  connterclataD,  {  3164. 
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iesne  of  fact,  and  before  judgment)  the  court  may  neverthelees  render  judgment 
thereon.  Such  judgment  is  not  a  lien  on  the  real  property  of  the  deceased  p»ty, 
but  is  payable  in  the  course  of  administration  of  his  estate.    [C.  L.  §  3412. 

Col.  C.  Civ.  P.  ^  668.  Ezecntion'of  judgment  rendered  before  dr&th, 

Deatb  pending  addon,   subBtitntion,  i  29!».     2}  3238, 3863. 
Prewnbnent  to  executor  or  administntor,  }  3860, 

3197.  Clerk  to  make  up  judgment  roll  immediately.  Defined 

Immediately  after  entering  the  judgment  the  clerk  must  attach  together  luid  file 
the  following  papers,  which  constitute  the  judgment  roU : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant,  the  summons, 
with  the  alfidavit  or  proof  of  service,  and  the  complunt  with  a  memorandum 
indorsed  thereon  that  the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment. 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or 
dnding  of  the  court  or  referee,  all  bills  of  exception  taken  and  filed,  all  orders, 
matters,  and  proceedings  deemed  excepted  to  without  a  bill  of  exceptions,  aod  & 
copy  of  any  order  made  on  demurrer,  or  relating  to  a  change  of  parties,  and  a  ca^j 
of  the  judgment.  If  there  are  two  or  more  defendants  in  the  aedon,  and  any 
one  of  them  has  allowed  judgment  to  pass  against  him  by  default,  the  summone, 
with  proof  of  its  service  upon  such  defendant,  must  also  be  added  to  the  other 
pi^>ers  mentioned  in  this  subdivision.    [C.  L.  §  3413*. 

Hont.  av.  P.  S  1196;  Cal.  C.  CIt.  P.  {  670*.  See  ruling  demorrer.  Thomas  v.  Gloidionins,  13  U. 

Bnp.       p.  19.  i  670".  47:  44  P.  652. 

Instractions  requested  or  given  become  part  of  Neither  affidavit  nor  order  for  poblicatioii  of 

judgment  roll,  §  3151.  summons  is  part  of  Judgment  roll.   Amy  v.  Amj, 

Pleading  which  has  been  stricken          the  files  12  U.  278;  42  P.  1121.    Nor  addition^  flndiagi 

is  still  a  part  of  the  judgment  roll.    Gregg  v.  made  after  Judgment.   Kabn  v.  Central  Oneltinii 

Groeebeck,  11  U.  310;  40  P.  202.    Also  order  over-  Co.,  2  U.  371. 

3198.  Docketiug  judgment.  Lien  for  five  years.  Filing  tran- 
script in  other  COimties.  Immediately  after  filing  the  judgment  roll  the  derk 
must  make  the  proper  entries  of  the  judgment,  under  appropriate  beads,  in  the 
docket  kept  by  him,  and  from  the  time  the  judgment  is  docketed  it  becomes » 
lien  upon  all  the  real  property  of  the  judgment  debtor  not  exempt  from  execn- 
tion  in  the  county  in  which  the  judgment  is  given,  owned  by  him  at  the  rendition 
of  the  judgment,  or  by  him  thereafter  acquired  during  tiie  existence  of  said  li^ 
in  his  own  right.  A  transoript  of  the  original  docket,  certified  by  the  clerk,  may 
be  filed  with  the.  recorder  of  any  other  county,  and  from  the  time  of  the  filing  the 
judgment  becomes  a  lien  upon  all  the  retd  property  of  the  judgment  debtor  not 
exempt  from  execution  in  such  county,  owned  by  him  at  the  time,  or  which  be 
may  afterward,  and  before  the  lien  expires,  acquire.  The  lien  shall  continue  for 
five  years  unless  the  judgment  be  previously  satisfied,  or  unless  the  enforcement 
of  the  judgment  be  stay^  on  appeal  by  the  execution  of  a  sufficient  undertekiog 
«s  provided  in  this  code,  in  which  case  the  lien  of  the  judgment  ceases.  [C  !<• 
§§  3414,  3417*. 

Cal.  C.  Civ.  P.  §671*.  See  Sup.  '95,  p.  20.  This  section  applies  to  Jadgments  in  &vor  of  the 

Hen  of  judgments  entered  in  TJ.  8.  courts,  g  United  States.  Thompson  v.  Avery,  11  U.  214;  39 
1289.   Where  (;hange  of  venue  had,  clerk  must     P.  829. 

transmit  copy  of  judgment  to  original  county,  ^        In  the  absence  of  a  statutory  providon,  a  jodg- 
2987.    Limitation  of  action  on  judgment,  ught     mont  is  not  a  lien  on  debtor's  land.  Id, 
years,  g  2874.   Jadgmeut  rendered  after  death  not       At  common  law  a  judgment  recovered  for  » 
a  lien,  g  3196.    Satisfaction  of  judsment,  gg  3207-     penalty  in  a  criminal  proc^^ingcreated  no  lieuM 
3S12.    Bevivorof  judgment,  §§3237,  3268.  judgment  debtor's  land.  Id. 

3199.  Judgment  docket,  form  of.  Entries.  The  docket  mentioned 
in  the  last  section  is  a  book  which  the  clerk  keeps  in  his  office  with  each  page 
divided  into  columns  and  headed  as  follows:  judgment  debtors;  judgment  cred- 
itore;  judgment;  time  of  entry;  where  entered  in  judgment  book;  appals — when 
taken;  judgment  of  appellate  court;  satisfaction  of  judgment;  when  entered.  If 
judgment  be  for  the  recovery  of  money  or  damages,  the  amount  must  be  stato<] 
in  -^le  docket  under  the  head  of  judgment;  if  the  judgment  be  for  any  other 
relief^  a  memorandum  of  the  general  character  of  the  relief  granted  must  be 
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stated.    The  names  of  the  defendants  moBt  be  &aixTeA  in  the  docket  in  alpha- 
betical order.    [C.  L.  §  3415. 
CrI.  C.  CiT.  P.  §  678.  Entry  of  Batiafoction  of  judgment,  g  3S09. 

3200.  jDocket  open  to  inspection.  The  docket  kept  by  the  clerk  is 
open  at  all  times  during  office  honrs  for  the  inspecficni  of  tibe  public  wil^nt 
chai^ ;  the  clerk  most  arrange  the  several  dockets  kept  by  him  in  such  a  manner 
as  to  fsbcilitate  their  inspection.    [C.  L.  §  3416. 

Cil.  C  ClT.  P.  2  Ora  Books  to  be  kept  by  clerk,  2  001. 


GHAPTSB  35. 

parties  not  summoned. 

3201.  Joint  debtors  not  originally  served,  may  be  summoned  to 

show  cause.   When  a  judgment  is  recovered  against  one  or  more  of  several 

persona  jointly  indebted  upon  an  obligation,  by  proceeding  as  provided  in  section 

twenty-nine  hundred  and  fifty-four,  those  who  were  not  ori^^nally  served  with 

the  summons  and  did  not  appear  in  the  action,  may  be  summoned  to  show  cause 

why  they  should  not  be  bound  by  the  j  udgment  in  the  same  manner  as  though 

they  had  been  originally  served  with  the  summons.    [G.  L.  §  3662. 

Cal.  C.  ClT.  P.  $969.  jointly,  or  jointly  and  Beverally  liable,  £918, 

Execation  against  Joint  defendants  when  service  2954.  Judgment  agaiastone  ormore,  ||  3164-3186. 
was  not  had  on  all,  i  3234.   Action  against  parties 

3202.  Id.  Summons.  Service.  New  complaint  unnecessary. 
The  summons,  as  provided  in  the  last  section,  must  describe  the  judgment  and 
require  the  person  summoned  to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable  within  the  same  time  as 
the  original  sununoz^  It  is  not  necessary  to  file  a  new  complaint.  [C  L. 
§3663. 

CU.  a  CiT.  p.  §  990. 

3203.  Id.  Affidavit  accompanying  summons  showing  amount 
due.  The  summons  may  be  accompanied  by  an  affidavit  of  the  plaintiff,  his 
agent,  representative,  or  attorney,  that  the  judgment,  or  some  part  thereof, 
remains  unsatisfied,  and  must  specify  the  amount  due  thereon.    [G.  L.  §  3664. 

Cal.  0.  Civ.  P.  2  991». 

3204.  Answer.  Defense  other  than  by  limitation.  Upon  such 
summons  the  defendant  may  answer  within  the  time  specified  therein,  denying 
the  judgment,  or  setting  up  any  defense  which  may  have  arisen  subsequently,  or 
he  may  deny  his  liability  on  the  obligation  upon  which  the  judgment  was  recov- 
ered, except  a  dischu^  from  such  liability  by  the  statute  of  limitations.  [C.  L. 
§3665. 

CaL  C.  av.  P.  ?  992. 

3205.  Id.  What  constitute  the  written  allegations.  If  the 
defendant,  in  bis  answer,  deny  the  judgment,  or  set  up  any  defense  which  may 
have  arisen  subsequently,  the  summons  with  the  affidavit  annexed  and  the 
answer  constitute  the  written  allegations  in  the  case;  if  he  deny  his  liability  on 
the  obligation  upon  which  the  judgment  was  recovered,  a  copy  of  the.  original 
ocHuplaint  and  judgment,  the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  such  written  all^tiona    [C  L.  §  3666. 

CaL  C.  Civ,  P.  2  993. 

3206.  Issues  tried  as  in  other  cases.  Judgment.  The  issuee  fonned 
may  be  tried  ae  in  othor  oaaes,  bnt  when  the  defendant  denice  in  his  answer  any 
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liability  on  the  obligation  apon  which  the  judgmeut  was  rendered,  if  a  verdict  be 
found  againBt  him,  it  must  be  for  not  exceeding  the  amount  remaining  onBatisfied 
on  each  original  jadgment,  with  iutereet  th^^on.    [C.  L.  §  3667. 

ChL  G  GiT.  F.  2  994. 


CHAPTER  36. 

SATISFACTION  OF  JUDGMENT. 

3207.  Judgment  may  be  satisfied  by  owner  or  attorney.  Method. 
A  judgment  may  be  satisfied  in  whole  or  in  part,  or  as  to  any  or  all  the  judgment 
debtors,  by  an  instrument  in  writing,  signed  and  acknowledged  by  tiie  owner 
thereof,  or,  at  any  time  within  five  years  after  the  rendition  thereof,  when  no 
assignment  h&s  been  filed,  by  the  attorney  of  record  of  the  judgment  creditor,  or 
by  a  brief  acknowledgment  of  satisfaction,  signed  as  aforesaid  and  ^tered  on  the 
docket  of  the  judgment  in  the  counly  wh^  first  docketed,  with  the  date  affixed, 
and  witnessed  by  the  clerk.  Eveiy  satasCaotion  of  a  part  of  a  judgment,  or  as  tD 
some  of  the  judgment  debtors,  shall  state  the  ^ount  pfud  thereon  or  fwthe 
release  of  such  debtors,  naming  them. 

wis.,  8.  &  B.  An.  6.  (1889)  g  2906. 

SstiBfaction  of  judgment  of  U.  S.  court,  record,  U  1289,  1290. 

3208.  Effect  of  satisfaction  by  attorney  whose  authority  is 
revoked.  No  satisfaction  by  an  attorney  shall  be  concludve  upon  the  judgment 
creditor  in  respect  to  any  person  who  shall  have  notice  of  revocation  of  tiie 
authority  of  such  attorney,  before  any  payment  made  thereon,  or  before  any  pur- 
chase of  property  bound  by  such  judgment  shall  have  been  effected. 

wis.,  a  ft  B.  An.  S.  (1889)  g  2909.  Aatbority  of  attorney,  2  115. 

3209.  When  eatisfaction  filed,  entries  by  clerk.  On  filing  with 
him  an  instrument  of  satisfaction,  duly  executed  and  acknowledged,  the  dei^ 
shall  file  the  same  with  the  papers  in  ijie  case,  and  enter  the  same  on  the  court 
record,  if  any,  of  the  case,  and  shall  also  enter  a  brief  statem«it  of  the  snbstuioe 
thereof,  including  the  amount  paid,  on  the  margin  of  the  judgment  docket,  witii 
tiie  date  of  filing  the  satisfaction. 

WiB.,  S.  &  B.  An.  S.  (1889)  g  2910.  Satisfttction  to  be  entered  on  docket,  i  3199: 

3210.  Satisfaction  directed  by  court,  when.  When  a  judgment 
shall  have  been  fully  paid  and  not  satisfied,  or  the  ins^ument  of  satisfaction  dull 
have  been  lost,  the  court  in  which  the  same  was  recovered  may,  up<Hi  satisfoctoi3r 
proof,  authorize  the  attorney  of  the  judgment  creditor  to  satisfy  the  same,  or  may 
by  Older  declare  the  sune  satisfied,  and  direct  satisfaction  to  be  entered  uptm  tiie 
docket. 

Wi&,  8.  ft  B.  An.  S.  (1889)  1 2911. 

3211.  Satisfaction  discharges  lien.  Partial  satisfi^ction  to  be 
indorsed  on  execution.  When  a  judgment  shall  have  been  satisfied,  in  whole 
or  in  part,  or  as  to  any  judgment  debtor,  and  such  satisfactson  entered  upon  the 
docket  as  aforesaid,  such  judgment  shall,  to  the  extent  of  such  satisfaction,  be 
discharged  and  cease  to  be  a  lien ;  and  if  any  execution  shall  be  there^ter  issued 
thereon,  it  shall  be  indorsed  with  a  memorandum  of  such  partial  satisfaction, 
and  a  direction  to  collect  only  the  residue  thereof,  or  to  collect  only  ^e 
judgment  debtors  remaining  liable  thereon. 

Wis..  8.  ft  B.  An.  8.  (1889)  g  3912.  Lien  of  judgmeDtB,  g  3198. 

3212.  Transcript  of  satisfoction  may  be  filed  in  other  countieB. 

When  any  satisfaction  of  a  judgment  shall  have  been  entered  on  the  docket,  aA 
aforesaid,  in  the  county  where  the  same  was  first  docketed,  a  certified  transcript 
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<tf  sach  docket,  or  a  certifiGate  by  the  cierk.,  undor  his  official  seal,  showing- 
snch  satisfacfion,  may  be  filed  wiUt  the  clerk  of  the  district  court  in  any  othw 
ooonty  where  the  same  may  have  been  docketed,  and  such  clerk  shall  thereupon 
make  a  similar  entry  on  the  docket  of  such  judgment,  in  his  county,  which  shall 
have  the  same  effect  as  in  the  coimty  whore  the  same  was  originally  entered. 

Wis..  S.  A  B.  An.  8.  (1889)  g  2013. 


Chafteb  37. 

judgment  by  confession. 

3213.  Confession  of  judgment  for  debt  or  contingent  liability. 
Jurisdiction.  A  judgment  confesmon  may  be  entered  without  action,  either 
far  money  due  or  to  become  due  or  to  secure  any  person  against  contingent  lia- 
Mity  on  behalf  of  the  defendant,  or  both,  in  the  manner  prescribed  by  this 
chapter.  Such  judgment  may  be  enter(*d  in  any  court  having  jurisdiction  for 
like  amounts.    [C.  L.  §  3767. 

CU.  C.  Civ.  P.  2  1138.  Offer  to  allow  jadgment,  effect,  {  3S17. 

3214.  Verified  statement  in  writing  required.  A  statement  in 
writing  must  be  made,  signed  by  the  defendant,  and  verified  by  his  oath  to  the 
Avowing  effect : 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum. 

2.  If  the  judgment  to  be  confessed  be  for  money  due  or  to  become  due,  it 
must  state  concisely  the  facts  out  of  which  the  indebtedness  arose  and  show  that 
the  sum  confessed  therefor  is  justly  due  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  be  for  the  purpose  of  securing  the 
plamtiff  against  a  contingrait  liability,  it  must  state  concisely  the  taota  constituting 
the  liability  and  show  tl^t  the  sum  confessed  therefor  does  not  exceed  the  same, 
[a  L.  §  3768. 

Chi.  C.  Qv.  P.  i  1133.  U.  357:  10  P.  481;  11  P.  510. 

AconfesaioD  of  Judgment  must  strictly  pursue  the        Confession  of  jadgment  entered  without  compli- 
stitate,  and  a  judgmcat  entered  thereon  without     anee  herewith  is  void.    Warrant  of  attorney  to 
tkeiwom  statement  Teqnired  by  section  376S,  C.  L.     coDfcssjodgment  is  abrogated  by  oar  statute.  Utah 
IBBB;  is  void  as  to  erediton  of  the  defendant  not     Nat.  Bank  v.  Seara,  13  U.  172;  44  P.  832. 
nade  parties  to  the  action.   Bacon  t.  Baybould,  4 

3215.  Id.  To  be  filed  with  clerk.  Entry  of  judgment.  Judg- 
ment roll.  The  statement  must  be  filed  with  the  clerk  of  the  court  in  which 
the  judgment  is  to  be  entered,  who  must  indorse  upon  it,  and  enter  in  the  judg- 
ment book,  a  judgment  of  such  court  for  the  amount  confessed  with  costs  of 
aibcy.  The  statement  amd  affidavit  with  the  juc^gmenfe  indorsed  tiierenpon 
beoomee  the  judgment  roll.    [0.  L.  §  37691'. 

CaL  a  CIt.  p.  { 113^.  Fee,  three  doUars,  g  S72.   Jadgment  roll,  g  3197. 

3216.  Id.  In  justice's  court.  Transcript.  In  a  justice's  court, 
where  the  court  has  tiie  authority  to  enter  the  judgment,  the  statement  may  be 
filed  with  the  justice,  who  must  thereupon  enter  in  his  docket  a  judgment  of  his 
court  for  the  amount  confessed  with  costs  of  entry.  If  a  transcript  of  such  judg- 
mmt  be  filed  with  the  clerk  of  the  district  court,  a  copy  of  the  statement  must 
he  filed  with  it.    [C.  L.  §  3770*. 

Ca.  C.  Civ.  p.  2  1135*. 

Jndcment  by  confMaion  in  juatiGe'B  court,  }  3723.   Fc>c,  one  dollar,  S  flTN. 
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CHAPTER  38. 

OFFER  OF  COMPROMISE. 

3217.  Either  P^rty  may  offer  compromise.  'Effect  of  accept- 
ance or  rejection,  mther  party  in  any  action  may  at  any  time  before  the 
trial  or  judj^oLent,  serve  upon  ^e  adverse  party  an  offer  in  writing  to  allov  judg- 
ment to  be  taken  against  him  for  the  sum  or  property,  or  to  the  ^ect  tiui^n 
specified.  If  the  latter  accept  the  offer  and  give  notice  thereof  within  five  days, 
he  may  file  the  offer  vith  proof  of  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly.  If  the  notice  of  acceptance  be  not  gt^eu, 
the  offer  is  to  be  deemed  withdrawn  and  cannot  be  given  in  evidence  npon  the 
trial;  and  if  the  party  refusing  the  offer  fails  to  obtain  a  more  favorable  judg- 
ment, he  cannot  recover  costs,  but  must  pay  the  costs  of  the  adverae  party  frcMoa 
the  time  of  the  offer.    [G.  L.  §  3668*. 

CaL  C.  dr.  P.J  907*.  U  321»-3216.   Tender  and  depodt,  leftual,  eoata. 

Tender,  H  3486-3487.  Jndgirent      emUmlan,      \  3317. 


CEAFTEB  39. 

SUBMITTIMG  CONTROVERSY  WITHOUT  ACnOV. 

32 1 8.  Parties  may  submit  case  upon  agreed  statement.  Hearm^. 
Parties  to  a  question  in  difference  which  might  he  the  subject  of  a  civil  acti<»i, 
may  without  action  agree  upon  a  case  containing  the  facts  upon  whidi  the  con- 
troversy depends,  and  present  a  submission  of  the  same  to  any  a>urt  which  would 
have  jurisdiction  if  an  action  had  been  brought.  But  it  must  appear  by  affidavit 
that  tiie  controverfly  is  real,  and  the  preceding  in  good  faith  to  determine  the 
rights  of  the  parties.  The  court  must  thereupon  hear  and  determine  the  case 
and  render  judgment  thereon  as  if  an  action  were  pending.    [C  L.  §  3771. 

CW.  C.  Civ.  P.  2  1138. 

3219.  Entry  of  judgment.  Goste.  Judgment  roll.  Judgment  must 

be  entered  in  the  judgment  book  as  in  other  cases,  but  without  costs  for  any  pro- 
ceeding prior  to  the  trial.  The  case,  the  submission,  and  a  copy  of  the  judgment 
shall  constitute  the  judgment  roll.    [C.  L.  §  3772. 

Cal.  av.  C.  F.  i  1139.  Judgment  roll,  g  3197. 

3220.  Judgment  may  be  enforced  or  appeal  taken  as  in  other 
cases.  The  judgment  may  be  enforced  in  the  same  manner  as  if  it  had  been 
rend^^d  in  an  action,  and  shall  be  subject  to  appeal  in  Uke  manner.    [C.  L. 

§  3773. 

Cal.  Civ.  C.  P.  8  1140. 


Chapter  40. 

ARBITRATION. 

3221.  Parties  may  arbitrate  controversy,  except  title  to  real 
property.  Persons  capable  of  contracting  may  submit  to  arbitration  any 
controversy  which  might  be  the  subject  of  a  civil  action  between  them,  except 
a  question  of  titie  to  real  property  in  fee  or  for  hfe;  this  qualification  does  not. 
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include  questions  relating  merely  to  the  partition  or  boondaries  of  real  property. 

[C.  L.  §  3865. 

Cal.  C.  Ciy.  P.  §  1281.  rated  aesociation,   proTiding  that  death  claims 

Arbitration  of  claim  against  estate  of  decedent,  shoald  be  arbitrated  by  a  board  whose  decision 

2  3864.  shall  be  final,  constitute  merely  a  revocable  agree* 

Sabmiflsion  to  arbitration  of  "oert^n  matters  in  ment  to  arbitrate,  and  do  not  preclude  resort  to  the 

oontrovetsy  in  relation  to  the  title  of  a  certain  courte,  nor  is  such  a  gubmiasion  to  arbitration  a 

piece  of  land  "  is  invalid  Iwreunder.   Thnerson  condition  precedent  to  action.   Danlher  t.  A.  O.  TJ. 

V.  VThitbeck.  5  C.  406;  16  P.  403.  W.,  10  U.  110;  37  P.  245. 

Provisions  of  the  constitution  of  an  unincorpo- 

3222.  Submission  to  be  in  writing  and  acknowledged.  Arbitra- 
liors.  The  submission  to  arbitration  must  be  in  writing,  duly  acknowledged,  and 
may  be  to  one  or  more  persons.    [C.  L.  §  3866*. 

Gkl.  C.  Civ.  P.  1 12eB^. 

3223.  Id.  Entered  as  order  of  court.  Eevocation.  Oourt  may 
oompel  award.  It  may  be  stipulated  in  the  submission  that  it  be  entered  as 
an  order  of  the  district  court,  for  which  purpose  it  must  be  filed  with  the  clerk  of 
the  district  court  of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of  the  submission, 
with  the  names  of  the  parties,  the  names  of  the  arbitrators,  the  date  of  submis- 
sion, when  filed,  and  the  time  limited  by  the  submission,  if  any,  within  which 
the  award  must  be  made.  When  so  entered,  the  Bubmiasion  cannot  be  revoked 
without  the  consent  of  both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  maybe  enforced  by  the  court  in  the  same 
manner  as  a  judgment.  If  the  submission  is  not  made  an  order  of  the  court,  it 
may  be  revoked  at  any  time  before  the  award  is  made.    [C.  L.  §  3867*. 

CaL  C.  Civ.  P.  g  1283. 

3224.  Powers  of  arbitrators.  Arbitrators  have  power  to  appoint  a 
tame  and  place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oatiis  to 
witnesses,  to  hear  the  (legations  and  evidenice  of  the  pwiiee,  and  to  make  ui 
award  thereon.    [C.  L.  §  3868. 

CU.  C.  av.  p.  2  1284. 

3225.  Witnesses  compelled  to  appear  as  in  other  cases.  Witnesses 
may  be  compelled  to  appear  before  such  arbitrators  by  subpoena  to  be  issued  by  the 
clerk  of  the  district  court,  in  the  same  manner  and  with  like  effect,  and  subject 
to  the  same  penalties  for  ^sobedienoe,  as  in  other  cases. 

N.  Dak.  (1896}  25884*. 

Contempts  before  other  than  Judicial  officers,  punishment,  S  3372. 

3226.  All  arbitrators  must  meet ;  nu^onty  controls.  Oaths.  All 
the  arbitrators  must  meet  and  act  together  during  the  investigation,  but  when 
met,  a  majority  may  determine  any  question.  Before  acting  they  must  be  sworn 
before  an  officer  authorized  to  administer  oaths,  faithfully  and  fairly  to  hear  and 
examine  the  all^ations  and  evidence  of  the  parties  in  relation  to  the  matters  in 
controversy,  and  to  make  a  just  awfurd  according  to  their  understanding.  [C.  Ik 
§  3869. 

Cal.  C.  Civ.  p.  §  12Si. 

When  three  arbitrators,  all  must  meet,  botm^oril?  may  act,  §  3481. 

3227.  Award  to  be  in  writing  and  signed.  Becomes  a  judgment, 
when.  The  award  must  be  in  writing,  signed  by  the  arbitrators  or  a  majority 
of  them,  and  delivered  to  the  parties.  When  the  submission  is  made  an  order  of 
the  court,  the  award  must  be  filed  with  the  clerk  and  a  note  thereof  made  in  his 
register.  After  the  expiration  of  five  days  from  the  filing  of  the  award,  upon 
the  application  of  a  party,  and  on  filing  an  affidavit  showing  that  notice  of  filing  the 
award  has  been  served  on  the  adverse  party  or  his  attorney  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the  entry  of  judgment  has 
been  served,  the  award  must  be  entered  by  the  derk  in  the  judgment  book,  and 
thereupon  has  the  effect  of  a  judgment.    [C.  L.  §  3870. 

Oil.  0.av.  P.  112661 
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3228.  When  award  may  be  vacated.  The  court,  on  motdon,  may 
vacate  the  award  upon  any  of  the  following  grounds,  tmd  may  order  a  new  heu> 
ing  before  the  same  fu:>bitrators,  or  not^  in  its  discretion : 

1.  That  It  was  procured  by  corruption  or  frand  or  other  undne  means. 

2.  That  the  arbitrators  were  guilty  of  misconduct  or  committed  gross  erm 
in  refusing  on  cause  shown,  to  postpone  the  hearing,  or  in  refurang  to  hear  po^ 
tinent  evidenoe,  or  otherwise  acted  improperly,  in  a  manner  by  wWch  the  rights 
of  the  party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award;  or 
that  they  refused  or  improperly  omitted  to  consider  a  part  of  the  matters  sob- 
mitted  to  them ;  or  that  the  award  is  indefinite  or  cannot  be  performed.  [C  h. 
§  3871. 

CaL  a  CiT.  P.  2  1287». 

3229.  When  award  may  be  modified  or  corrected.  The  court  may, 

on  motion,  modify  or  correct  the  award  when  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was  made,  or 
that  there  is  a  mistake  iu  the  description  of  some  pereoa  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted,  which  part 
can  be  separated  from  other  parts  fuid  does  not  affect  the  dededon  on  the  matten 
sabmitted. 

3.  When  the  award,  thoogh  imperfect  in  form,  could  have  been  ameoded 
if  it  had  been  a  verdict,  or  the  imperfection  disre^rded.    [C.  L.  §  3872. 

Cal.  C.  CiT..  P.  3  1288. 

3230.  Id.  Decision  on  motion,  when  appealable.  The  decision  upon 
the  motion  is  subject  to  appeal  in  the  same  manner  as  an  order  which  is  snlqe^to 
appeal  in  a  civil  action ;  but  the  judgment,  if  entered  before  a  motion  is  made, 
cannot  be  subject  to  appeal.    [C.  L.  §  3873. 

CU.  C  CiT.  P.  i  1288. 

3231.  Damages  for  revoking  submission,  limited.  If  a  snbrniauai 
to  abitration  be  revoked  and  an  action  )>e  brought  therefor,  the  amount  to  be 
recovered  can  only  be  the  costs  and  the  damages  auBbiined  in  prqiariag  tot  and 
attending  the  arbitratdou.    [C.  L.  §  3874. 

CU.  a  Or.  P.  2  issa 


CHAPTER  41. 

KXRCUTION. 

3232.  Execution  may  issue  at  any  time  within  five  years.  The 
^       party  in  whose  favor  judgment  is  given  may,  at  any  time  wit^n  five  yean  after 

r  the  entry  thereof,  have  a  writ  of  ezecutAon  issued  for  its  enforcement.    [G  L. 

/yy?  §3419. 

Cal.  0.  Gv.  P.  i  681.  tioii  may  be  iaeaod  upon  a  judgment  ftt  nnj  tine 

Limitation  on  action  on  jadgment,  eight  yeats,  witliin  uiree  yeara,  is  intended  m  a  statute  MliBi- 

$  2874.    Receiver  may  be  appointed  to  carry  Judg-  tation  and  repose.    LiTlngston  t.  Psxtm,  2  U.  4BL 

ment  into  effect,  §  3114.   Order  for  the  payment  ot  Coart  has  no  power  to  issne  execution  after  tim 

money  enforced  by  execatioa,  ^  3327.  limited.  Id. 
Section  1434,  C.  L.  1876,  providing  that  an  ezecn- 

3233.  Requirements  of  execution.  The  writ  of  execution  mnst  be 
isBued  in  the  name  of  the  state  of  Utah,  sealed  with  the  seal  of  the  court  axA 
subscribed  by  t^e  derk,  and  must  be  di,rected  to  the  sheriff  of  the  county  in  whid 
the  writ  is  to  be  executed,  and  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  the  names  of  the  parties, 
the  judgment,  and,  if  it  be  for  money,  the  amount  thereof,  imd  tiie  amount  actu- 
ally due  thereon,  and  if  made  payable  in  a  specified  kind  of  mon^  or  cnnenoj 
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as  provided  in  section  thirty-one  hundred  and  ninety-fonr,  the  execution  must 
also  state  the  kind  of  money  or  currency  in  which  the  judgiaent  is  payable  and 
mast  require  substantiaUy  as  follows : 

1.  If  it  be  against  the  property  of  the  jadgment  debtor  it  must  require  the 
officer  to  satisfy  the  judgment,  with  intwest^  out  of  the  personal  property  of  sa<A 
debtor;  and  if  soffici^t  personal  property  cannot  be  found,  then  out  of  his  real 
property;  or  if  the  jnd^ent  be  a  Hen  upon  real  property,  then  out  of  the 
real  property  belonging  to  him  on  the  day  when  the  judgment  was  docketed,  or 
at  any  time  thereafter;  or  if  the  execution  be  issued  to  a  county  other  than  the 
one  in  which  the  judgment  was  recovered,  on  the  day  when  the  transcript  of 
tiie  docket  was  filed  in  the  office  of  the  recorder  of  such  county,  stating  such  day, 
or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  the  personal 
representativee,  heirs,  devisees,  legatees,  tenants,  or  timsteee,  it  must  require  the 
officer  to  satisfy  the  judgment,  witii  interest,  oat  of  sacSi  prop&cty. 

3.  If  it  be  against  the  person  of  the  judgment  del^r,  it  must  require  the 
officer  to  arrest  such  debtor,  and  commit  him  to  the  jail  of  the  county  until  he 
pay  the  judgment  with  interest  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified  kind  of  money 
or  currency  as  provided  in  section  thirty-one  hundred  and  ninety-four,  it  must 
also  require  the  officer  to  satisfy  ihe  same  in  the  kind  of  money  or  currency  in 
which  stud  judgment  is  made  payable,  and  the  officer  must  refuse  payment 
m  any  other  kind  of  money  or  ooirency ;  and  in  case  of  levy  and  sale  of  the 
properly  of  the  judgment  debtor  he  must  refuse  payment  from  any  purchaser  at 
8a<di  sale  in  any  other  kind  of  money  or  current^  than  that  q>ecified  in  the  execn- 
tion.  The  officer  collecting  money  or  currency  in  the  manner  required  by  this 
chapter  must  pay  to  the  plaintiff  or  party  entitled  to  recover  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of  neglect  or  refusal  so  to  do, 
he  shall  be  liable  on  his  official  bond  to  the  judgment  creditor  in  three  times 
the  amount  so  collected. 

6.  If  it  be  for  the  delivery  of  the  possesion  of  real  or  personal  property,  it 
mtiBt  require  the  officer  to  deliver  the  poeaeesion  of  Hie  same,  describing  it,  to  the 
party  entitled  thereto,  and  may  at  the  same  time  require  the  officer  to  satisfy  any 
costs,  damages,  rents,  or  profits  recovered  by  the  same  judgment  out  of  the  per- 
sonal property  of  the  person  against  whom  it  was  rendered,  and  the  value  of  the 
prop  erty  for  which  the  judgment  was  rendered  to  be  specified  therein ;  if  a  deliv- 
ery thereof  cannot  be  had,  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property,  as  provided  in  Uie  first  subdivision  of  this  section. 
[C.  L.  §  3420*. 

Cai.  C.  Ot.  p.  8  682*.  style  of  aU  proooBB  shall  be,  "  The  State  of  Uteh," 

Writ  of  poBBesdon,  ^  2915.   Datiee  of  sheriff  on     Con.  art  8»  sec  18. 
reeeiving  proceas,  3g  676,  683-687,  BBl-^M.  The 

3234.  Fropertjr  liable  where  joint  defendants  not  all  served. 
When  a  writ  of  execution  is  issued  on  a  judgment  reoovered  against  two  or  more 
persons  in  an  action  upon  a  joint  contract,  in  which  action  all  the  defradants 
were  not  served  with  summons  or  did  not  appear,  it  must  direct  the  sheriff  to 
satisfy  the  judgment  out  of  the  joint  property  of  all  the  defendants  and  the  indi- 
vidual property  only  of  the  d^endants  who  were  served  or  who  appeared  in  the 
action. 

Mont.  Gy.  P.  g  1212.  ants,  §§  S918,  2954,  320L   ConMbntion  as  between 

AetifonagaiiiBtJcdntandjointattdseTeialdefend-    Joint  dehton,  2 

3235.  Execution,  when  returnable.  "  Ezeoution  book."  Entries. 
The  execution  may  be  made  returnable  at  any  time  not  lees  than  ten  nor  more 
than  sixty  days  after  its  receipt  by  the  officer,  to  the  derk  wit^  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned  the  clerk  must  attach  it  to 
the  judgment  roll.  If  any  real  estate  be  levied  upon,  the  clerk  must  record  the 
execution  and  the  return  thereto  at  large,  and  ccurttfy  the  same  under  his  hand 
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as  true  copies,  in  a  book  to  be  called  the  ' '  ezecntion  book, ' '  which  book  mnst  be 
indexed  with  the  names  of  the  plaintiffs  and  defendants  in  ezecntion,  alphabeta- 
cally  arranged,  and  kept  open  at  all  times  during  office  hours  for  the  inspection 
of  the  public  without  chaif^  It  ia  evidence  of  the  contente  of  the  originiUs 
whenever  they  or  any  part  uiereof  may  be  destroyed,  mutilated,  or  lost  [C.  K 
§  3421. 

C&l.  C.  Civ.  P.  §  683*.  may  be  completed  and  retarn  made  after  re  tarn 

Betarn.  if  first  officer  shall  die  or  be  incapable  of  day,  9  3:^53.  Betarn  of  sheriff,  prima  fiude  evi- 
comploUng  service  and  retom,  2  3252.    Serriee     dencct  }  £81. 

3236.  Judgment,  how  enforced.  When  the  judgment  ia  for  money  or 
the  possession  of  real  or  personal  property,  the  same  may  be  enforced  by  a  writ 
of  execution ;  and  if  the  judgment  direct  that  the  defendant  be  arrested,  the  exe- 
cution may  issue  against  the  person  of  the  judgment  debtor,  after  the  return  of 
an  execution  against  his  property  unsatisfied  in  whole  or  in  part.  When  the 
judgment  requires  the  sale  of  property,  the  same  may  be  enforced  by  a  writ  recit- 
ing snch  judgment,  or  the  material  parts  thereof,  and  directing  tibie  proper  o&oer 
to  execute  the  judgment  by  making  the  sale  and  applying  the  proceeds  in  con- 
formity therewith.  When  the  ju%ment  requires  the  performance  of  my  other 
act  than  as  above  designated,  a  certified  copy  of  the  judgment  may  be  served 
upon  the  party  agtunst  whom  the  same  is  rendered,  or  upon  the  person  or  officer 
required  tliereby  or  by  law  to  obey  the  same,  and  obedience  thereto  may  be 
enforced  by  the  court.    [C.  L.  g  3422. 

Cal.  C.  Civ.  P.  S  684.  obtain  discharge  from  arrest  under  execntum,  {I 

Judgment  directing  conveyance  of  real  property;  3036-3041. 
proceeding  If  not  delivered,  i  3279.    Application  to 

3237.  Revivor  of  judgment.  Prooedure.  In  all  cases  the  judgment 
may  be  enforced  or  carried  into  execution  after  the  lapse  of  five  years  from  the 
date  of  its  entry  by  leave  of  the  court  upon  motion,  or  by  judgment  for  that  pnt^ 
pose  founded  upon  suppl^entid  pleadings ;  but  nothing  in  this  section  shall  be 

construed  to  revive  a  judgment  for  the  recovery  of  money  which  shall  have  been 
barred  by  limitation  at  the  time  of  the  taking  effect  of  this  revision.  [C.  L. 
§  3423*. 

Ca\.  C.  CSV.  P.  g  685*.    See  Sup.  '95,  p.  21,  §  685. 

Bevivor  of  judgment  in  name  of  purchaser  after  sale,  g  3268. 

3238.  Execution  after  death.  Notwithstanding  the  death  of  a  party 
after  the  judgment,  execution  thereon  may  be  issued,  or  it  may  be  enforced,  as 
follows: 

1.  In  the  case  of  the  death  of  the  judgment  creditor,  upon  the  application 
of  his  executor  or  administrator,  or  successor  in  interest. 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment  be  for  l^e 
recovery  of  re^  or  personal  property  or  the  enforcement  of  a  lien  thereon.    [C.  L. 

§  3424. 

Cal.  C.  Civ.  P.  g  686.  BXJBDV.  2.    Bnt  not  if  it  he  a  money  judgment 

Execution  in  judj^ent  rendered  against  a  de-     for  alimony.  Weaver  v,  Pickard,  7  U.  296;  26  P. 

ceased  during  hla  lifetime,  |  3i4G3,  Judgment  on  581. 

verdict  or  decuMoU  rendered  before  death,  9  3196. 

3239.  Execution,  to  whom  issued.  Where  the  execution  is  against 
the  property  of  the  judgment  debtor  it  may  be  issued  to  the  sheriff  of  any  county 
in  the  state.  Where  it  requires  the  delivery  of  real  or  x)ersonal  property,  it  must 
be  issued  to  the  sheriff  of  the  county  where  the  property  or  some  paart  thereof  is 
eatuated.  Executions  may  be  issued  at  the  same  time  to  different  oonntaes.  [C.  L. 
§  3425*. 

Cal.  C.  av.  p.  g  687. 

3240.  Property  liable  to  execution.  Personal  property  not 
affected  until  levy.  All  goods,  chattels,  money,  and  other  proper^,  both  real 
and  personal,  or  any  interest  therein  of  the  judgment  debtor  not  exempt  by  law. 
and  all  prtxpeFby  and  rights  of  property  seized  and  held  under  attachment  in  tlie 
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action,  are  liable  to  execution.  Shares  and  interests  in  any  corporation  or  com- 
pany, and  debts  and  credits,  and  all  other  property,  both  real  and  personal,  or 
any  interest  in  either  real  or  personal  property,  and  all  other  property  not  capable 
of  Twn.wnii.1  delivery,  may  be  attached  on  ^ecution  in  like  manner  as  on  writs  of 
attachment.  Gold  dust  and  bullion  most  be  returned  by  the  officer  as  so  much 
money  collected  at  its  current  value,  without  exposing  the  same  to  sale.  Until  a 
levy  on  personal  property,  it  shall  not  be  affected  by  the  execution.    [C.  L.  §  3426. 

Ca.\.  C.  Civ.  P.  2  G88*. 

Sale  of  property  previously  attached  to  satisfy  jndgmeot,  H  3065,  3072. 

3241.  Debtor  of  judgment  debtor  may  pay  officer.  After  the 
issuing  of  an  execution  against  property,  and  before  its  return,  any  person 
indebted  to  the  judgment  debtor  may  pay  to  the  officer  the  amount  of  his  debt, 
or  so  much  thweof  as  may  be  necessary  to  satisfy  the  execution,  and  tiie  officer's 
reneipt  is  a  sufficient  discmarge  for  the  amount  paid.    [C.  L.  §  3454. 

CW.  G  CSV.  p.  J  716. 

3242.  When  property  claimed  by  third  person,  plaintiff  must 
indemnify  officer.  If  the  officer,  by  virtue  of  an  execution  issued  from  any 
oourt,  shall  levy  the  same  on  any  goods  and  chattds  claimed  by  any  person  other 
than  the  defendant,  or  be  requested  by  the  plaintiff  to  levy  on  any  such  goods  and 
chattels,  the  officer  may  require  the  plaintiff  to  give  him  an  undertaMng  with 
good  and  sufficient  sureties  to  pay  all  costs  and  damages  that  he  may  suste^n  by 
reason  of  the  detention  or  sale  of  such  property;  and  until  such  undertaking  y 
shaJl  be  given,  Hhe  officer  may  refuse  to  proceed  as  against  such  property.  ^ 

KfliUM  (1S89)  i  4546*. 

EXEMPTIONS. 

3243.  Exemption  of  earnings  of  minor  child  of  debtor.  The 
earnings  of  taiy  minor  child  of  any  debtor  within  this  state  &nd  the  proceeds 
thereof  are  exempt  from  execution  against  such  debtor  by  reason  of  any  debts  or 
liability  of  such  debtor,  not  contracted  for  the  special  benefit  of  such  minor  (diild. 

Minn.  (1694)  I  5461* 

3244.  Judgment  for  unlawfully  taking  exempt  property,  is 
exempt.  /Whenever  any  personal  property  exempt  as  provided  in  this  title,  is  ' 
levied  upon,  seized,  or  sold  by  virtue  of  any  execution,  or  wrongfully  and  unlaw- 
fully taken  or  detiuned  by  any  person,  the  damages  sustained  by  the  owner 
thereof  by  reason  of  such  levy,  seizure,  or  sale,  or  unlawful  detention  or  taking. 
Mid  any  judgment  recovered  ^erefor,  shall  be  exempt  from  execution. 

Minn.  (1894)  g  546S*. 

3245.  Property  exempt  from  execution.   The  following  property  is  ^ 
»empt  from  execution,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  and  desks,  to  the  value  of  two  hundred  dollars,  and  the 
library  belonging  to  the  judgment  debtor,  also  mnsical  instruments  in  actual  use 
in  the  family. 

2.  Necessary  household,  table,  and  kitchen  furniture,  belonging  to  the  judg- 
ment debtor,  to  ihe  value  of  three  hundred  dollars ;  also  one  sewing  machine, 
all  family  hanging  pictures,  oil  paintings,  and  drawings,  portraits  and  their  neces- 
sary frames ;  all  carpets  in  use ;  provisions  actually  provided  for  individual  or 
fainily  use  sufficient  for  three  months ;  two  cows  with  their  sucking  calves ;  two 
h<^  with  all  sucking  pigs;  all  wearing  apparel  of  every  person  or  family;  also 
all  beds  or  bedding  of  every  person  or  family ;  provided,  that  if  the  judgment  debtor 
be  the  head  of  a  family  consisting  of  five  or  more  members  there  shidl  be  a  further  ^ 
exemption  of  two  cows  and  their  sucking  calves. 

8.  The  farming  ntensila  or  implements  of  husbandry  of  a  former  not  exceed- 
ing in  value  the  sum  of  three  hundred  dollars ;  also  two  oxen,  or  two  horses,  or  two 
mules  and  their  harness,  one  cE^rt  or  wagon,  also  all  seed,  grain,  or  vegetables 
'actoally  provided,  reserved,  or  on  hand  for  the  purpose  of  planting  or  sowing  at 
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any  time  within  the  enfioing  aix  months,  not  exceeding  in  value  the  aam  of  two 
hundred  dollars;  crops,  whether  growing  or  harvested,  and  the  proceedn  theiwrf, 
not  exceeding  in  value  two  hundred  dollars. 

4.  The  tools,  tool  chest,  and  implements  of  a  mechfuiic  or  artisan,  neceflsary 
to  carry  on  his  trade,  not  exceeding  in  value  the  sum  of  five  hundred  dollars ;  the 
notarifJ  seal  and  records  of  a  notary  public ;  the  instruments  and  chests  of  a 
sni^eon,  physician,  surveyor,  and  dentist,  necessary  to  the  exercise  of  their  pro- 
fessions, with  their  scientific  and  professional  libraries,  and  the  law  professional 
libraries  and  office  furniture  of  attorneys,  counselors,  and  judges,  and  the  libraries 
of  ministers  of  the  gospel,  and  the  typewriting  machine  of  a  stenographer,  type- 
writist,  copyist,  and  reporter. 

5.  The  cabin  or  dwelling  of  a  miner  not  exceeding  in  value  the  sum  of  five 
hundred  dollus;  also  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps,  and 
tools  not  exceeding  in  value  five  hundred  dollars. 

6.  Two  oxen,  two  horses,  or  two  mules,  and  their  harness;  and  a  cart  or 
wagon,  one  dray  or  truck,  by  the  use  of  which  a  cartman,  drayman,  truckman, 
huckster,  peddler,  hacknian,  teamster,  or  other  laborer  habitually  earns  his  living; 
and  one  horse  with  vehicle  and  harness  or  other  equipments,  used  by  a  phjr&Dldan, 

I     surgeon,  or  minister  of  the  gospel,  in  making  his  professional  visits. 

7.  One-half  of  the  earnings  of  the  judgment  debtor  for  his  personal  services, 
rendered  at  any  time  within  sixty  days  next  preceding  the  levy  of  executiw; 
provided,  that  in  no  case  when  the  earnings  are  one  dollar  a  day  or  less,  ^laU  any 
part  tiiereof  be  liable  to  execution  or  garnishment. 

8.  All  money,  benefits,  privil^;es,  or  immunities  accruing,  or  in  any  manner 
growing  out  of  any  life  insurance  on  the  life  of  the  debtor,  if  the  annnal  pre- 
miums paid  do  not  exceed  five  hundred  dollars. 

9.  AH  arms,  ammunition,  uniforms,  and  acooutrem^ts  required  by  law  to 
be  kept  by  any  person. 

10.  All  court  houses,  jails,  public  offices  and  buildings,  schoolhouses,  houses 
of  pul^c  wondiip,  lots,  grounds  and  personal  property  appertaining  thereto, 
ihe  fixtures,  furniture,  books,  papers,  and  appurtenances  belonging  and  per^. 
taining  to  the  court  house,  jail,  and  public  offices  belonging  to  any  county  in 
tins  state,  or  for  the  use  of  schools  or  houses  of  public  wcnuiip,  and  all  ceme- 
teries, public  squares,  parks,  and  places,  public  buildings,  town  halls,  pubUc 
markets,  buildings  for  the  use  of  fire  departments  and  military  organizations,  and 
the  lots  and  grounds  thereto  belonging  and  appertaining,  owned  or  held  by  any 
town  or  incorporated  city,  or  dedicated  by  such  town  or  city  to  health,  ornament, 
or  public  use,  or  for  the  use  of  any  fire  or  military  company,  now  ezistuig,  or 
which  may  be  under  the  laws  of  this  state  hereafter  organized. 

11.  A  homestead  selected  or  claimed  as  provided  hi  the  title  "  Homesteads  " 

of  this  revision.    [C.  L.  §  3429*;  '96,  pp.  2ia-15*. 

CbI.  C.  Civ.  P.  S  680*.  ertjr  of  the  state  or  of  a  ooiintr  or  munidpilitir 

Exemption  of  homestead  and  appurtenances,  §S  thereof  in  the  abBeace  of  a  statate  expreBsIygnnt- 

1147-1167.  ing  such  right.   Emery  Co.  v.  BuireMn,  U  U.  328; 

An  execution  cannot  be  levied  against  the  prop-  47  P.  91. 

3246.  Six  months'  food  for  exempt  animals  is  exempt.  Whenever 
by  the  provisions  of  this  chapter  animals  are  exempted  from  execution,  the  neces- 
sary  food  for  all  such  animals  for  six  months*  support,  either  provided  ot 
growing,  or  both,  as  the  debtor  may  elect,  shall  be  exempt  from  exeeutitm.  [0. 

L.  §  3429*;  '96,  p.  213*. 
Oftl.  C.  Civ.  P.  2  690*. 

3247.  All  property  liable  for  purchase  price,  mortgages,  taxes,  etc. 
'  Non-residents  not  exempt.  Ko  article  or  species  of  property  mentioned  id 

this  diapter  or  in  the  title  ' '  Homesteads ' '  is  exempt  from  execution  issued  upon 
;  a  judgment  recovered  for  its  purchase  price,  or  any  portion  thereof,  or  upon  a 
'  judgment  on  foreclosure  of  a  mortgage  or  mechanic's  or  laborer's  lien  thereon, 
'    nor  ez^pt  from  sale  for  taxes.    None  of  such  exemptions  are  for  the  ben^t  of  ■ 
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non-re^dents  or  persons  about  to  depart  from  thi»  state  with  the  intention 
of  i^emovii^  their  effects  therefrom,  but  their  property  is  liable  to  ezecutioii  witii 
the  exception  of  ordinary  wearing  apparel.    [C.  L.  §  3429*. 

Oil.  C.  a.v.  p.  I  600*.  Homestead  nldect  to  execution,  wlieii,  1 1166. 

LEVY  AND  SALE. 

3248.  Writ  executed  by  levy,  sale,  etc.  Disposition  of  proceeds. 

The  officer  must  execute  the  writ  a^inst  the  property  of  the  jadgment  debtor  by 
levying  on  a  sufficient  amount  of  property,  if  there  be  sufficient ;  collecting  or  sell- 
ing the  things  in  action,  and  Belling  the  other  property,  and  paying  to  the  plfuntiff, 
or  liis  attorney,  so  much  of  the  proceeds  as  will  satisfy  the  judgment ;  any  excess 
in  the  proceetls  over  the  judgment  and  accruing  costs  must  be  returned  to  the 
judgment  debtor,  unless  otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor  than  is  sufficient  to  satisfy 
the  judgment  and  accruing  costs  within  view  of  the  officer,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may  indicate,  if  the  property 
indicated  be  amply  sufficient  to  satisfy  the  judgment  and  costs.    [C.  L.  §  3430. 

Cal.  C.  Civ.  P.  i  691.  161  U.  S.  334. 

( >miKsion  of  sheriff  ezrusod  only  whon  dirertion  Punitive  damages  may  be  given  against  an  officer 

f  party  or  attorney  is  in  writing,  i  .^381.    Liability  for  unlawful,  mulicious,  and  opprcsaiTe  trespam  in 

for  failnre  to  levy  and  sell,  $  58Q.    Liability  for  seizing  property  on  execution.    Farr  v.  Swigart,  13 


of  party  or  attorney  is  in  writing,  i  591.    Liability  for  unlawful,  malicious,  and  opprcsaiTe  trespam  in 

for  failnre  to  levy  and  sell,  $  58Q.    Liability  for  seizing  property  on  execution.  Ft 

foiiure  to  pay  over  money,  g  iW7.  U.  150;  44  1*.  7U. 

Where  a  sale  auder  an  alias  execution  iaaued  for  In  a  soit  for  damages  against  an  officer  for  seis> 

the  fall  amoant  of  thf  indgmcut,  wit-hout  deduct-  ing  property  in  defendant's  poraossioD  under  an 

infc  an  amount  equal  to  more  than  half  tlivn>of  execution  fair  on  ii»  face,  tlie  officer  may  justify 

realized  upon  the  first  execution;  and  on  this  itale  without  producing  tbe  judgment,  though  be  knew 

property  in  excei»  of  the  amount  n-iniiiDinK  unpaid  of  irrcgularitioi  or  defects  that  rendered  it  void- 

waH  sold,  and  the  excess  was  paid  over;  hfM,  that  able;  otherwise  if  he  knew  the  jadgment  WM 

t  he  levy  and  mle  was  absolutely  void.  Young  v.  void.  Hamoer  v.  Ballantyne,  13  U.  SSS;  44  P.  704. 
Schrocder,  10  U.  155;  affirmed,  Schroeder  v.  Young, 

3249.  Notice  of  sale,  how  given.  Form.  Before  the  sale  of  the 
property  on  execution,  notice  thereof  must  be  given  as  follows  : 

1.  In  case  of  perishable  property,  by  posting  written  notice  of  the  time  and 
place  of  sale  in  three  public  places  of  the  precinct  or  city  where  the  sale  is  to  take 
place,  for  such  a  time  as  may  be  reasonable,  conaidei'ing  the  character  and  condi- 
tion of  the  property. 

2.  In  case  of  other  personal  property,  by  posting  a  similar  notice  in  three 
public  places  of  the  precinct  or  city  where  the  sale  is  to  take  place,  for  not  leas 
than  five,  nor  more  thfui  ten  days. 

3.  In  case  of  real  property,  by  posting  a  similar  notice,  particularly  describ- 
ing the  property,  for  twenty  days,  in  three  public  places  of  the  precinct  or  city 
where  the  property  is  situated,  and  also  where  the  property  is  to  be  sold,  and  pub- 
lishing a  copy  thereof  once  a  week  for  the  same  period  in  some  newspaper  published 
in  the  county,  if  there  be  one ;  which  notice  shall  be  substantially  as  follows : 

shkstff's  sale. 
In  Court,   CJounty,  Utah: 

A  B,  Plaintiff, 

vs.  > 
A  B,  Defendant.  ) 

To  be  sold  at  sherifiE 's  sale,  on  the  day  of  ,  18 — ,  at  ,  in 

 ,  Utah.    (Here  insert  brief  description  of  property.) 

Sheriff. 

Any  sheriff  publishing  a  notice  not  in  accordance  with  this  form,  and  which 
shall  cost  more  than  said  notice,  shall  not  be  entitled  to  any  costs  for  the  publi- 
cation of  the  same,  but  shall  be  pownally  liable  for  the  payment  of  such 
pnUication. 

4.  When  the  jadgment  under  which  the  property  is  to  be  sold  is  made  pay- 
24 
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able  in  a  specified  kind  of  money  or  currency,  the  kind  of  money  or  currency  in 
which  bids  may  be  made  at  such  sale  must  be  stated  in  the  several  notices  required 
by  this  section  immediately  following  the  description  of  the  property,  and  shall 
be  substantially  as  follows :  ' '  Purchase  price  payable  in  (here  insert  the  kind  of 
money  or  currency  specified  in  the  judgment)."    [C.  L.  g  3431*. 

Cal.  C.  Civ.  P  2  fl92». 

3250.  Penalties  for  selling  without  notice.  Interfering  with 
notice.  An  officer  selling  without  the  notice  prescribed  by  the  last  section,  for- 
feits five  hundred  dollars  to  the  aggrieved  party,  in  addition  to  his  actual  damages ; 
and  a  person  wilfully  taking  down  or  defacing  the  notice  posted,  if  done  before  the 
sale  or  the  eatisfaction  of  the  judgment,  if  tiie  judgment  be  saMsfied  before  Bale, 
forfeits  five  hundred  dollars.    [U  L.  §  3432. 

Oal.  C.  Civ.  P.  2  693. 

3251.  Offlcermay  postpone  sale.  Notice.  If ,  at  the  time  appointed 
for  the  sale  of  .any  real  or  perscmal  fkroperfy  on  execution,  the  officer  shall  deem 
it  expedient  and  for  the  interest  of  all  persons  concerned,  to  postpone  the  sale 
want  of  purchasers  or  other  sufficient  cause,  he  may  postpone  the  same  from  tame 
to  time  until  the  same  shall  be  completed ;  and  ia  every  such  case  he  shall  make 
public  declaration  thereof  at  the  time  and  place  previously  appointed  for  the  sale, 
and  if  such  postponement  be  for  a  longer  time  than  twenty-four  hours,  notice 
thereof  shall  be  given  in  the  same  manner  as  the  original  notice  of  such  sale  ia 
required  to  be  given.    [C.  L.  §  3433. 

3252.  Death  or  Incapacity  of  ofQcer  not  to  affect  sale,  etc  Oer- 
tiflcate.   When  an  officer  shall  have  begun  to  serve  aa  execution,  and  shall  die, 

or  be  incapable  of  completing  the  service  and  return  thereof,  the  same  may  be 
completed  by  any  other  officer  who  might  by  law  have  executed  the  same  if  origi- 
nally delivered  to  him ;  and  if  the  firet  officer  shall  not  have  made  a  certificate  of 
his  doings,  the  second  officer  ahsR  certify  whatever  he  shall  find  to  have  been  done 
by  the  Grst  and  shall  add  thereto  a  certificate  of  his  own  doings  in  completing  tiie 
service.    [C.  L.  §  3434. 

3253.  Service  begun  may  be  completed  after  return  day.  When 
an  officer  shall  have  begun  to  serve  an  execution  issued  out  of  any  court  of  record 
on  or  before  the  return  day  of  such  execution,  be  may  complete  the  service  and 
return  thereof  after  such  return  day.    [C  L.  §  3435. 

Execation  retainable,  when,  {  3235. 

3254.  Execution  Bale,  how  conducted.  OfQcer  not  to  purchase. 
Debtor  may  direct.  All  sales  of  property  \mder  execution  must  be  made  at 
auction  to  the  highest  bidder,  between  the  hours  of  nine  in  the  morning  and  five 
in  the  afternoon.  After  sufficient  property  has  been  sold  to  satisfy  the  execution, 
no  more  can  be  sold.  Keiths  the  officer  holding  the  execution  nor  his  deputy 
can  become  a  purchaser*  or  be  interested  in  any  purchase  at  such  sale.  When 
the  sale  is  of  personal  properly,  capable  of  manual  delivery,  it  must  be  within 
view  of  those  who  attend  ^e  sale,  and  be  sold  in  such  parcels  as  are  likely  to 
bring  the  highest  price;  and  when  the  sale  is  of  real  property,  and  consistii^  of 
several  known  lots  or  parcels,  they  must  be  sold  separately ;  or  when  a  portion 
of  such  real  property  is  claimed  by  a  third  pei^on,  and  he  requires  it  to  be  sold 
separately,  such  portion  must  be  thus  sold.  All  sales  of  re^  property  must  be 
made  at  the  court  house  of  the  county  in  which  the  property,  or  some  part  tliereof , 
is  situated.  The  judgment  debtor,  if  present  at  the  sale,  may  also  direct  the 
order  in  which  the  property,  real  or  personal,  shall  be  sold,  when  such  property 
oonsiste  of  several  known  lots  or  parcels,  or  of  articles  which  can  be  sold  to 
advantage  separately,  and  the  officer  must  follow  such  directions.    [G.  L.  §3436. 

Cal.  0.  Civ.  P.  S  69^.  offered  together,  and  bid  in  for  the  indgment;  hM^ 

Where  twolote  of  landwere  offered  for  sale,  first     tobevalid.   Dickert  t.  Weise,  S  U.  350. 
wpaiately  and  no  Idds  were  made,  and  then  were       The  interest  of  one  partner  in  purtnenhip  pT<^ 
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«rt7  may  be  sold  to  satisfy  hU  individual  debt,  to  But  if  port  of  property  romain  tiusold,  creditor 
effect  which  the  whole  partDership  property  may  be  may  insist  upon  its  beinfc  sold  for  deflcientry,  and 
disposed  of  by  the  officer  making  the  levy;  but  such  is  not  confined  to  the  ancvrtain  remedy  thin  aecfAon 
levy  and  sale  must,  as  &r  as  poflsiblo,  be  in  harmony  gives.  Kenhaw  T.  Dyer,  6  U.S3B;  24  P.  021;  21  P. 
wi^  the  rights  of  the  other  partneiB,  otherwise  the  1000. 
officer  becomes  »  boepaaBer.  Snell  t.  Crowe,  3  U. 
DB;  SF.e22. 

3255.  Bidder  refusing  to  pay,  liable  for  loss  on  resale.  Contempt. 
If  a  purchaser  refuses  to  pay  the  amount  bid  by  him  for  the  property  struck  off 
to  him  at  a  sale  under  execution,  the  officer  may  again  sell  the  property  at  any 
time  to  the  highest  bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer  may 
recover  t^e  amount  of  bu<^  losa,  with  costs,  from  the  bidder  bo  refusing,  in  any 
ooartof  competent  jurisdiction;  and  the  person  refusing  to  pay  the  costs  which 
have  accrued  by  reason  of  his  bid  shall  be  deemed  guilty  of  coatempt  of  court, 
and  pimished  accordingly.    [C.  L.  §  3437*. 

Mont  Civ.  P.  g  1228.    Cal.  C.  dv.  P.  g  69B». 

3256.  Id.  OfELoer  may  reftLse  subsequent  bid  of  defaulting  bidder. 
When  a  purchase  refuses  to  pay,  ^e  officer  may,  in  his  discretion,  thereafter 
reject  any  subsequent  bid  of  such  person.    [C.  L.  §  3438. 

Qd.  C.  Civ.  P.  I  696. 

3257.  Id.  Liability  of  oflacer  under  two  preceding  sections.  The 
two  preceding  sections  must  not  be  construed  to  make  the  officer  liable  for  any 
more  than  the  amount  bid  by  the  second  or  subsequent  purchaser,  and  the  amount 
eollected  from  the  purchaser  refusing  to  pay.    [C.  L.  §  3439. 

cu.  c.  av.  p.  8  W7. 

3258.  Property  capable  of  delivery  to  be  delivered.  Certificate. 
Effect.  "When  the  purchaser  of  any  personal  property,  capable  of  manual  deliv- 
ery, pays  ihe  purchase  money,  the  officer  making  the  sale  shall  deliver  to  the 
purchaser  the  property,  and  if  desired,  execute  and  deliver  to  him  a  certificate  of 
the  sale  ajid  payment.  Such  certificate  conveys  to  the  purchaser  all  the  right, 
title,  and  interest  which  the  debtor  had  in  and  to  such  property  on  the  day  the 
ezecntioii  or  attachment  was  levied.     [0.  L.  §  3440*. 

CU.  a  civ.  p.  2  698*. 

3259.  Property  not  capable  of  delivery.  Certificate.  Efifect. 
When  the  purchaser  of  any  personal  prop^y,  not  capable  of  manual  delivery, 
pays  the  purchase  money,  the  officer  making  the  sale  must  execute  and  deliver 
to  the  purchaser  a  certificate  of  sale  and  paymait.  Such  certificate  conv^s  to 
the  purchaser  all  right,  title,  and  interest  which  the  debtor  had  in  and  to  such 
property  on  the  day  the  execution  or  attachment  was  levied.    [0.  L.  §  3441. 

Cat.  a  CiT.  P.  §  fl99». 

3260.  Real  property  except  leaseholds  of  less  than  two  years 
subject  to  redemption.  Certificate  of  sale.  Upon  a  sale  of  i-eal  property, 
like  purchaser  is  substituted  for  and  acquires  aU  the  right,  title,  interest,  and 
claim  of  the  judgment  debtor  thei'eto;  and  when  the  estate  is  less  than  a  lease- 
hold of  two  years  unexpired  term,  the  sale  is  absolute.  In  all  other  cases,  the 
real  property  is  subject  to  redemption  aa  provided  in  this  chapter.  The  officer 
must  give  to  l^e  purchaser  a  certificate  of  the  sale,  containing: 

1.  A  particular  description  of  the  real  property  sold. 

2.  The  price  bid  for  each  distinct  lot  or  parcel. 

3.  The  whole  price  paid.  t 

4.  When  subject  to  redemption,  it  must  be  so  stated.  And  when  the  judg- 
ment, under  which  the  sale  has  been  made,  is  made  payable  in  a  specified  kind 
of  money  or  currency,  the  certificate  must  also  show  the  kind  of  money  or  cur- 
rency in  which  such  redemption  may  be  made,  which  must  be  the  same  as  that 
specified  in  the  judgment.  A  duplicate  of  such  certificate  must  be  filed  by  the 
officer  in  the  office  of  the  recorder  of  Ihe  county.    [G.  L.  §  3442. 

Oil.  a  Oy.  P.  i  TOO*.  Bedemption  after  mle  ander  tnut  deed,  1  8S71. 
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3261.  Who  may  redeem.  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately,  may  be  redeemed  in  the 
manner  hereinafter  provided  by  the  following  persons  or  their  successors  in 
interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the  whole  or  any 
part  of  the  property. 

2.  A  creditor  having  a  lien  by  judgment  or  moiigage  on  the  property  sold, 
or  on  some  share  or  i^art  thereof,  subsequent  to  that  on  which  the  propert3'  was 
sold.  The  persons  mentioned  in  the  second  subdivision  of  this  section  are  in  this 
chttpter  termed  redemptioners.    [C.  L.  g  3443. 

Cal.  C.  Civ.  P.  2  701. 

3262.  Id.  Six  months  the  period  of  redemption.  Amount  pay- 
able. The  judgment  debtor,  or  a  redemptioner,  may  redeem  the  property  from 
the  purchaser  within  six  monliis  after  the  sale,  on  paying  the  purchaser  the  amount 
of  his  purchase  (in  the  kind  of  money  or  currency  specified  in  the  judgment,  if 
any  be  specified),  with  six  per  cent  thereon  in  addition,  together  with  the  amount 
of  any  assessment,  or  taxes,  which  the  purchaser  may  have  paid  thereon  after  the 
purchase,  and  interest  on  such  amount ;  and  if  the  purchaser  be  also  a  creditor, 
having  a  lien  prior  to  that  of  a  redemptioner  other  than  the  judgment  under  which 
the  purchase  .was  made,  the  amount  of  such  lien,  with  interest.   [C.  L.  §  3444. 

CbI.  C.  Civ.  P.  I  702*.   See  Sup.  '95,  p.  21.  such  sale  Trill  be  set  aside  and  the  judgnii-iit  debtor 

Where  a  purcliaser  at  a  marshal's  sole  waives  his  allowed  to  redeem  even  after  the  statutory  timu 

Tights  under  the  sale,  he  becomes  an  equitable  for  redemption  has  expired,  especially  when  the 

mortgagee,  with  the  rightof  redemption  in  tiiejudg-  sale  was  att^inded  with  serious  irregulsritieK,  suxd 

ment  debtor;  and  a  sulwequcnt  Judgment  debtor,  it  appeared  that  the  judgment  debtor  relind  upon 

after  sale,  could  exercise  the  same  right  to  redeem.  the  assannoe  of  one  of  tbe  attorneys  that  the  stat- 

]f  cConnick  t.  Greeuhow,  2  U.  363.  utory  period  of  redemption  would  not  be  inai^ied 

When  the  price  obtained  on  a  Jndicial  »1e  ia  upon.   Young  t.  Schrooder,  10  U.  155;  37  P. 

gnxBly  inadequate,  and  there  were  other  drcum-  affirmed,  Schnwder  t.  Young,  161  V.  S.  334, 
wtancca  impeaching  the  faimeas  of  the  tranaaction, 

3263.  Id.  Subsequent  redemptions.  Notice  thereof  and  ctf 
taxes  paid,  liens  bought,  etc.,  necessary.   Deed.  If  the  property  be  bo 

redeemed  by  a  redemptioner,  another  redemptioner  may,  within  sixty  days  after 
the  last  redemption,  and  within  six  months  after  the  sale,  again  redeem  it  from  the 
last  redemptioner,  on  paying  the  sum  paid  on  such  last  redemption,  with  three 
per  cent  thereon  in  addition  and  the  amount  of  any  assessment  or  tax,  which  the 
last  redemptioner  may  have  paid  thereon  after  the  redemption  by  him,  with  inter 
est  on  such  amount  and  in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptioner  prior  to  his  own,  with  interest;  but  the  judgment,  under  which  the 
property  was  sold,  need  not  be  so  paid  as  a  lien.  The  property  may  be  again, 
and  as  often  as  a  redemptioner  is  bo  disposed,  redeemed  from  any  previous 
redemptioner  within  sixty  days  after  the  last  redemption,  and  within  six  months 
after  the  sale,  on  paying  the  sum  paid  on  the  last  previous  redemption  with  three 
per  cent  thereon  in  addition,  and  the  amount  of  any  assessments,  or  taxes,  which 
the  last  previous  redemptioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens  other  than  the  judgment  under  which  the 
property  was  sold,  held  by  the  last  redemptioner  previous  to  his  own,  with  interest. 
Written  notice  of  redemption  must  be  given  to  the  oiliccr,  and  a  duplicate  filed 
with  the  recorder  of  t^e  county ;  and  if  any  taxes  or  asgcBMnents  are  paid  by 
the  redemptioner,  or  if  he  has  or  acquires  any  lien,  otlierTfrat  upon  which  the 
redemption  was  made,  notice  thereof  must  in  like  manner  oe  given  to  the  oflii'er. 
and  filed  with  the  recorder;  and  if  such  notice  be  not  filed,  the  property  may  I>e 
redeemed  without  paying  such  tax,  assessment,  or  lien.  If  no  redemption  be  ma<le 
within  six  months  after  the  sale,  the  purchaser,  or  his  assignee,  is  entitled  to  a 
conveyance;  or  if  so  redeemed,  whenever  sixty  days  have  elapsed,  and  no  other 
redempti(m  has  been  made,  and  notice  thereof  given,  the  time  for  redemption  by 
a  redemptioner  has  expired,  and  the  last-  redemptioner,  or  his  assignee,  is  entitled 
to  a  sheriff's  deed,  at  the  expiration  of  six  months  after  the  sale;  but  in  all  cases 
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the  judgment  debtor  shall  have  the  entire  period  of  ax  months  from  the  date 
of  the  sale  to  redeem  the  property.  If  the  judgment  debtor  redeem,  he  must 
make  the  same  payments  as  are  required  to  effect  a  redemption  by  a  redemptioner. 
If  the  debtor  redeem,  the  ^ect  of  the  sale  is  terminated,  and  he  is  restored  to  his 
eetate.  Upon  a  redemption  by  the  debtor,  the  person  to  whom  the  payment  ia 
made  must  execute  and  deliver  to  him  a  certificate  of  redemption,  acknowledged 
and  proved  before  an  officer  authorized  to  t^e  actcnowledgments  of  oonveyiuices 
of  r«d  property.  Such  certificate  mnst  be  filed  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated,  and  the  recorder  must 
note  the  record  thereof  in  the  margin  <rf  the  record  of  the  certificate  of  Bale.  [C. 
Im  §  3445. 

CU.  a  CiT.  P.  i  7D3^.   See  Sap. '96.  p.  22; 

3264.  Id.  Payments  made  to  purchaser,  etc.,  or  to  officer.  The 
payments  mentioned  in  the  last  two  sections  may  be  made  to  the  purchaser  or 
redemptioner,  or  for  him  to  the  officer  who  made  the  sale  or  in  case  his  term  of 
office  has  expired,  then  to  bis  successor  in  office.  When  the  judgment,  under 
which  the  sale  has  been  made,  is  payable  in  a  specified  kind  of  money  or  currency. 
paymentB  mnst  be  made  in  the  some  kind  of  mon^  or  currency,  luid  a  tender  of 
the  money  is  equivalent  to  payment.    [C.  L.  §  3446*. 

CU.  C.  CiT.  P.  5  704». 

3265.  Proof  to  be  made  by  redemptioner.  A  redemptioner  mu8t 
produce  to  the  officer  or  person,  from  whom  he  seeks  to  redeem,  and  serve  with 
his  notice  to  the  officer: 

1.  A  copy  of  the  docket  of  ihe  j  udgment  under  which  he  claims  the  right  to 
redeem,  certified  by  the  clerk  of  the  court  or  recorder  of  the  county  where  the 
judgment  is  docketed  or  filed;  or  if  he  redeem  upon  a  mortgage,  or  other  lien,  a 
note  of  the  record  thereof  certified  by  the  recorder. 

2.  A  copy  of  an  assignment  nec^sary  to  establish  his  claim,  verified  by  the 
affidavit  of  himself  or  of  subscribing  witnesses  thereto ;  and, 

S.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then  actually 
due  on  the  lien.    [C.  L.  §  3447. 

CW.  C.  Civ.  p.  2  TO^. 

3266.  Waste  restrained  during  period  of  redemption.  Defined. 
Until  the  expiration  of  the  time  allowed  for  redemption,  the  court  may  restrain 
the  commission  of  waste  on  the  property  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser,  or  the  judgment  creditor.  But  it  is  not  waste 
for  the  person  in  possession  of  the  property  at  the  time  of  sale,  or  entitied  to  pos- 
session afterward,  during  the  period  allowed  for  redemption,  to  continue  to  use 
it  in  the  same  manner  in  which  it  was  previously  used ;  or  to  use  it  in  the  ordi- 
nary course  of  husbandry ;  or  to  make  the  necessary  repairs  of  buildings  thereon, 
or  to  use  wood  or  timber  on  the  property  therefor,  or  for  the  repair  of  fences,  or 
for  fuel  in  his  family  while  he  occupies  the  property.    [C.  L.  §  3448. 

C»l.  C.  Civ.  P.  g  706. 

Kecoveiy  of  damages  for  injury  to  property  after  gale,  i  3519.    InjunctioD  generally,  3057-3063. 

3267.  Purchaser  or  redemptioner  entitled  to  rents.  Accounting. 
Extension  of  period.  The  purcKaser  from  the  time  of  sale  until  a  redemp- 
ticm,  and  a  redemptioner  from  the  time  of  his  redemption  until  another 

redemption,  is  entitled  to  receive  from  the  tenant  in  possetwion  the  rente  of  the 
property  sold  or  the  value  of  the  use  and  occupation  thereof.  But  when  any 
rents  or  profits  have  been  received  by  the  judgment  creditor  or  purchaser,  or  his 
or  their  aesigns,  from  the  property  thus  sold,  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon  the  redemption  money  to 
be  paid,  and  if  the  redemptioner  or  judgment  debtor  before  the  expiration  of  the 
time  allowed  for  such  redemption,  demands  in  writing  of  such  purchaser  or  cred- 
itor or  his  assigns,  a  written  and  verified  stotement  of  the  amounts  of  such  rents 
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and  profits  thuB  received,  the  period  for  redemption  is  extended  five  days  after 
such  sworn  statement  is  given  by  such  purchaser  or  his  assigns  to  such  redemp- 
tioner  or  debtor.  If  such  purchaser  or  his  assigns  shall  for  a  period  of  one  mouth 
from  and  after  such  demand  fail  or  refuse  to  give  such  statement,  such  redemp- 
tioiier  or  debtor  may,  within  sixty  days  after  said  demand,  bring  an  action  in 
any  court  of  competent  jurisdiction,  to  compel  an  accounting  and  disclosure  of 
such  rents  and  profits,  and  until  fifteen  days  from  and  aft^  the  finaJ  determina- 
tion of  such  action,  the  right  of  redemption  is  extended  to  such  redemptioner  or 
debtor.    [0.  L.  §  3440. 

CbI.  C.  Civ.  P.  2  TOT*. 

3268.  BemedieB  of  purchaser  diBpOBseseed  through  irregularity 
or  defect.  If  the  purchaser  of  real  proiterty  sold  on  execution,  or  his  sacceaacns 
in  interest,  be  evicted  therefrom  in  consequence  of  irregularities  in  the  proceed- 
ings concerning  the  sale,  or  of  the  reversal  or  dischaige  of  the  judgment,  he  may 
recover  the  price  pud  with  interest  from  the  judgment  creditor.  If  the  purchaeer 
of  property  at  an  offices  sale  or  his  successor  in  interest  foil  to  recover  possession 
in  consequence  of  irr^ularity  in  the  proceedings  concerning  the  sale  or  because 
the  property  sold  was  not  subject  to  execution  and  sale,  the  court  having  jurisdic- 
tion thereof,  must,  after  notice,  and  on  motion  of  such  party  in  interest,  or  his 
attorney,  revive  the  original  judgment  in  the  name  of  the  petitioner  for  the 
amount  paid  by  such  purchaser  at  the  sale,  with  interest  thereon  from  the  time 
ot  payment  at  the  same  rate  that  the  original  judgment  bore;  and  the  judgment 
so  revived  has  the  same  force  and  effect  as  would  an  original  judgment  of  the 
date  of  the  revival,  and  no  more.    [0.  Ij.  §  8450. 

Cal.  C  CSt.  p.  I  708.  meMis ponesrion  widi  titie,  iif»t  mweiuked  po— 

Bevivor  of  judgment,  S  3237.  hod.   Utah  Kat.  Bank  of  Ogden  t.  Beudil^,  10 

Word  "propert;"  in  second  sentence  means  U.  401;  37  F.  586. 
personal  aa  well  as  real  property.   "  Poasession " 

3269.  Sheriff  to  deed  lands  sold  by  U.  S.  marshal  under  terri- 
torial laws.  Wbenevo:  any  real  estate  has  been  sold  on  execution  or  otiier 
jndidal  sale  by  any  United  States  marshal  under  the  laws  of  the  territory  of  Vtab^ 

and  the  time  for  redemption  has  expired,  a  deed  to  the  purchaser  or  purchasers 
thereof,  or  assignee  of  such  purchaser  or  purchasers,  or  other  person  entitled  to 
the  same,  shall  be  executed  by  the  shenfE  of  the  county  wh^  the  property  or 
any  part  thereof  is  situated.    ['96,  p.  181*. 

3270.  Contribution.  Person  paying  entitled  to  benefit  of  judg- 
ment. Procedure.  When  upon  an  execution  against  several  persons,  more 
than  a  due  proportion  of  the  judgment  is  satisfied  out  of  the  proceeds  of  the  sale 
of  the  property  of  one  of  them,  or  one  of  thran  pays,  without  a  sale,  more  than 
his  proportion,  he  may  compel  contribution  from  the  others;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  of  one  of  them,  as  security  for 
another,  and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by  sale  of 
his  property  or  before  sale,  he  may  compel  repayment  from  the  principal.  In 
such  cases,  the  person  so  paying  or  contributing  is  entitled  to  the  benefit  of  the 
judgment,  to  enforce  contribution  or  repayment,  if,  within  ten  days  after  bis  pay- 
ment, he  files  with  the  clerk  of  the  court  where  the  judgment  was  rendered, 
notice  of  his  payment  and  claim  to  contribution  or  repayment.  Upon  filing  of 
such  notice,  the  cl^k  must  make  an  entry  thereof  in  the  nuugin  of  the  dodket. 
[C.  L.  §  3451. 

Cal.  C.  Civ.  P.  S  709*.  may  be  substituted  to  rights  of  judgment  creditor 

Judgment  may  direct  that  property  of  principal      'i  349(i. 
debtor  be  first  ezhaosted.  i  3185.   Surety  paying       See  Culmer  t.  Wilson,  13  U.  128;  4*  P.  833. 

BSIDEMPTIONS  UNDBB  TBUST  DBBDB. 

327 1 .  Six  months  to  redeem  from  sale  under  deed  of  trust.  Deeds 
of  trust  made  to  secure  the  payment  of  money,  and  all  real  estate  which  may  be 
sold  by  the  trustee,  or  anyone  representing  him  in  any  deed  of  trust  hereafter 
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made,  according  to  the  terms  of  the  said  trust  deed,  and  -which  shall  be  bought 
in  at  said  sale  by  the  cestui  que  trust,  or  his  assignee,  or  by  any  other  person, 
shall  be  subject  to  redemption  by  the  grantor  in  said  deed  of  trust  or  his  executors, 
administrators,  or  assigns,  or  any  legal  redemptiouer,  at  any  time  within  six 
months  from  the  date  of  said  sale,  on  payment  of  the  debt  and  interest  secured 
by  said  deed  of  tri^,  and  all  legal  charges  and  costs  incurred  in  making  said  sale 
up  to  the  time  of  redemption ;  and  on  such  sale,  the  trustee  shall  issue  to  the 
purchaser  a  certificate  setting  forth  the  property  sold  imd  amomit  of  purchase 
money  received,  ajid  at  tlie  expiration  of  said  six  months,  said  trustee  shall  issue 
a  deed  to  the  l^al  holder  of  such  certificate ;  provided,  that  upon  the  death,  resig- 
nation, or  removal  from  the  state  of  said  trustee,  or  his  refuel  or  inability  to  act 
from  any  cause,  the  sherifi  of  the  county  in  which  said  real  estate  is  sitnated, 
shall  become  the  successor  in  trust  of  said  trustee.    ['97,  pp.  265-6. 

Bedanption  kfter  execation  nle,  |{  3260-398S.  B«domptloa  after  foreclonire,  2  3508. 


3272.  Debtor  cited  to  answer  as  to  property,  when  execution 
unsatisfled.  When  an  execution  against  property  of  the  judgment  debtor,  or  of 
any  one  of  several  debtors  in  the  same  judgment,  issued  to  a  proper  officer  is 
returned  unsatisfied,  in  whole  or  in  part,  the  judgment  creditor,  at  any  time  after 
such  return  is  made,  is  entitled  to  an  order  from  the  judge  of  the  coui*t  requir- 
ing such  judgment  debtor,  or,  if  a  corporation,  any  officer  thereof,  to  appear  and 
answer  upon  oath  concerning  his  or  its  property,  before  such  judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in  the  order;  but  no  judgment 
debtor  must  be  required  to  attend  before  a  judge  or  referee  out  of  the  county  in 
which  he  resides.    [C.  L.  §  3452*. 

Cal.  C.  CSv.  P.  g  714*.  The  provisionB  of  this  chapter  do  not  do  awmy 

GamtshmeDt  proceedin^rs  when  execution  unsat-     with  the  equitable  remedy  of  a  creditor's  bill  to 

isfied,  i  3112.   fieceiTcr  may  be  appointed  to  carry     sahject  debtor's  property  to  payment  of  his  debts. 

jadirment  into  effect,  g  3U4.   Appoiatment  of  tef-     Enright  t.  Grant,  6  U.  334;  15  P.  SOS. 

eree  generatly,  S  3172. 

3273.  Affidavit,  etc.  Arrest,  when.  After  the  issuing  of  an  execution 
against  property,  and  upon  proof  by  affidavit  of  a  party,  or  otherwise,  to  the  satis- 
faction of  the  court  or  the  judge  thereof,  that  any  judgment  debtor  has  property 
which  he  or  it  unjustly  refuseato  apply  toward  the  satisfaction  of  tlie  judgment, 
Buch  court  or  judge  may,  by  ^tf^ order,  require  the  judgment  debtor,  or,  if  a  cor- 
poration, any  officer  thereof,  to  appear  at  a  specified  time  and  place  before  such 
Judge,  or  referee  appointed  by  him,  to  answer  concerning  the  same,  and  such  pro- 
ceedings may  thereupon  be  had  for  the  application  of  &e  property  of  the  judg- 
ment debtor  toward  the  satisfaction  of  the  judgment,  as  are  provided  upon  the 
xetom  of  an  execution.  Instead  of  the  order  requiring  the  attendance  of  the  judg- 
ment debtor,  the  judge  may,  upon  affidavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of  the  debtor  absconding,  order 
the  sheriff  of  the  county  to  arrest  the  debtor,  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  judge,  he  may  be  ordered  to  enter  into  an  under- 
taking, with  sufficient  surety,  that  he  will  attend  from  time  to  time,  before  the 
judge  or  referee,  as  may  be  directed  during  the  pendency  of  the  proceedings,  and 
until  tiie  final  determination  thereof,  and  will  not,  in  the  meantime,  dispose  of 
any  portion  of  his  property  not  ex^pt  from  execution.  In  default  of  entering 
into  swih  nndertakhig,  he  may  be  committed  to  prison.    [C.  L.  §  3453*. 

oa.  c  av.  p.  i  7iB». 

AxTcat  of  abKcmding  debtor.  Con.  art.  1,  aec.  16;  {  3010.  Kmilarprocoedings  on  attachment,  2  3076. 
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3274.  Order  to  examine  debtor  of  judgment  debtor,.  Affidavit 
After  the  issuing  or  return  of  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  several  debtors  in  the  same  judgment,  and,  upon  procrf 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person  or  cor- 
poration has  property  of  such  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  fifty  dollw^,  ttie  judge  may,  by  an  order,  require  such  person 
or  corporation,  or  an  officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place,  before  him,  or  a  r^eree  appointed  by  him,  and  aosw&r  concemijig  tiie 
same.    [C.  L.  §  3456. 

Cal.  C.  Civ.  P.  g  717.  v.  Pratt,  H  U.  209;  39  P.  827. 

Bee  "garniBhment,"  3g  3090-3113.  Sitch  exemption  being  given  on  the  groond  of 

Board  of  education  of  a  city  is  a  public  corpora-  pablic  policy,  cannot  be  waiTcd.    Tui  CoN  t. 

tion',  and  not  subject  to  process  hereunder.    Cuam-  Pratt,  11  U.  809:  39  P.  837. 

berlain  v.  Wattera,  10  U.  298;  37  P.  566.   Van  Cott 

3275.  Witnesses  must  testify  as  on  trial  of  issue.  Witnesses  m^j 
be  required  to  appear  and  testify  before  the  judge  or  referee,  npon  any  proceed&g 
cmder  this  chapter  in  the  same  manner  as  upon  the  trial  of  an  issue.  [C  Zi. 
§  3456. 

CW.  C.  Qv.  P.  I  718. 

3276.  Order  to  apply  property  on  execution.  Judgment.  The 

judge  or  referee  may  order  any  property  of  the  judgment  debtor,  not  exempt 
from  execution,  in  the  hands  of  such  debtor,  or  any  other  person,  or  due  to  the 
judgment  debt(»>,  to  be  applied  toward  the  satisfaction  of  the  judgment.  [O.  L. 
§3457. 

Cal.  C.  Civ.  P.  S  719.  the  issues  being  joined;  and  third,  that  in  sapple- 

In  a  proceeding  supplemental  to  execution;  held,  mental  proceedings  it  is  a  gross  perversion  of  the 
that  the  court  exceeded  its  jurisdiction,  first,  in  statute  to  hold  that  a  oonrt  can  exercise  all  the 
adjudicating  the  rights  of  parties  who  were  not  powers  of  a  eoort  of  equity^  and  pass  upon  ^nes- 
parties  to  the  action;  second,  in  determining  Issues  nona  of  fiwt,  the  determination  of  which  ia  within 
of  fiMt  Tespecting  property  rights  and  bona  fldes  the  province  of  a  Jnry.  Wallace,  Smnln  A  Co.  t. 
of  tranaaotions  of  various  persons  without  pleading     UolAOghUn,  12  U.  411;  43  P.  100. 

3277.  Court  may  authorize  action  against  third  party.  Restrain- 
ing order.  If  it  appears  that  a  person  or  corporation,  allied  to  have  property 
of  the  judgment  debtor  or  to  be  indebted  to  him,  claims  an  interest  in  tiie  prop- 
erty adverse  to  him  or  denies  the  debt,  the  court  or  judge  may  authorize,  by  an 
order  made  to  that  effect,  the  judgment  creditor  to  institute  an  action  against 
such  person  or  corporation,  for  the  recovery  of  such  interest  or  debt;  and  tihe 
court  or  judge  may,  by  order,  forbid  a  transfer,  or  other  disposition  ot  sodh 
interest  or  debt,  until  an  action  can  be  commenced  md  pn^ecated  to  judgmoit. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting  the  same  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such  terms  as  may  be 
just.    [C.  L.  §  3458. 

Cal.  C.  Civ.  P.  I  720.  Oamishment  after  jodgment.   Prooednrey  f  8112. 

3278.  Disobedience  of  order  of  referee  a  contempt.  If  any  praaon, 
party,  or  witness  disobeys  an  order  of  the  referee,  properly  made,  in  the  proceed- 
ings before  him  under  this  chapter,  he  may  be  puniE^ed  by  the  court  or  judge 
ordering  the  reference,  for  a  contempt.    [C.  L.  §  3459. 

Cal.  C.  Civ.  P.  §  721.  Punishment  of  contempt  in  snch  caaos,  {  3372, 

3279.  Duty  of  court  when  conveyance  not  executed  as  ordered. 
When  the  judgment  requires  the  person  against  whom  it  is  rendered  to  enoute 
and  deliver  to  any  other  person,  a  conveyance  of  any  specific  real  property,  Bad 
the  person  agaii^  whom  it  is  rendered,  shall  refuse  or  n^leet  to  ezecote 
and  deliver  said  conveyance  for  five  days  after  the  service  upon  him  of  a  certi- 
fied copy  of  such  judgment,  or  if  he  is  absent  or  concealed,  so  that  service  of 
such  certified  copy  cannot  be  had,  upon  proof  satisfactory  to  the  court,  that  such 
service  has  been  made,  or  that  it  cannot  be  made  by  reason  of  such  absence  or 
concealment,  the  person  entitled  to  the  conveyance  may  obtain  from  the  court  an 
order  that  the  certified  copy  of  the  judgment,  t(^therwith  the  order,  be  recorded 
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by  the  reco:-tler  of  defids  of  the  county  where  the  real  property  ia  flituated ;  and 
when  recorded,  it  fthnll  give  to  the  person  entitled  to  such  conveyance  a  right  to 
the  poBsesaion  of  the  real  propert}'  described  in  the  judgment,  and  to  hold  the 
name  according  to  the  terras  of  the  conveyiince  ordered,  in  like  maTiner  aR  if  it 
had  been  conveyed  iu  pursuance  of  the  judgment.  The  recoi-ding  of  any  judg- 
ment as  above  provided  shall  not  prevent  the  court  rendering  such  judgment 
from  enforcing  the  same  by  any  proper  process,  according  to  the  coui-se  of  pro- 
iieedings  tlierein.    [C.  L.  *f  3459. 

3280.  No  person  excused  from  answering  on  the  ground  of 
f^ud,  etc.  A  party  or  witnetw  examined  in  proceedings  authorized  by  this 
<-liaptier  is  not  excused  from  answering  a  question  on  the  ground  that  lus  exami- 
nation will  tend  to<x>nvict  him  of  the  commission  of  a  frand.  or  to  prove  that  he 
lias  been  a  party  or  privy  to,  or  hjis  knowledge  of.  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose,  or  that  he  or  any  other 
person  claims  to  be  entitled,  as  against  the  judgment  creditor,  or  a  receiver 
appointed  *)r  to  l>e  appointed  iu  the  proceedings,  to  hold  property  derived  from  or 
through  the  judgment  debtor,  or  to  be  discharged  from  the  payment  of  a  debt 
which  was  due  to  the  judgment  debtor,  or  to  a  peii«>n  in  his  beltalf.  But  an 
iuiflwer  cannot  be  nmd  as  evidence  against  the  person  so  answering  in  a  criminal 
lu'tion  or  criminal  proceeding. 

Mont.  dv.  p.  ^  1266. 

3281.  Beceiver  for  property  of  judgment  debtor.  Order  to  be 
recorded.  The  court  may  appoint  a  receiver  of  the  property  of  the  judgmrat 
debtor,  not  exempt  from  execution,  and  forbid  a  transfer  or  other  disposition 
thereof  or  interference  therewith  until  its  further  order  therein.  But  before  snch 
receiver  shall  be  vested  with  the  real  property  of  the  judgment  debtor,  a  certified 
4»opy  of  the  order  of  appointment  shall  be  filed  and  recorded  in  the  office  of  the 
«<t>unty  in  which  any  real  estate  sought  to  be  affected  by  snch  order  is  situated. 

Minn.  (ISM)  f  6482";  N.  Dak.  (1883)  ||  536S*-9*.        BeceiTera  genenllr,  H  3U4-3119. 


Chapter  43. 

EXCEPTION'S. 

3282.  Exception  defined.    Taken  when  decision  made.  An 

exception  is  an  objection  upon  a  matter' of  law  to  the  decision  made  by  a  court, 
judge,  referee,  or  other  judicial  oiKcer,  in  an  action  or  proceeding.  The  exoei>- 
tion  must  be  taken  at  the  time  the  decision  is  made,  except  as  provided  in  the 
■ext  section.    [C.  L.  §  3391*. 

C«l.  C.  Civ.  p.  i  64fi.    Ruffatti  t.  Ix^xington  M>.  Co.,  10  U.  386:  37  P.  561. 

BXCBtPTIONS  WAIVED.  Exception  »ot  taken  ThirkAeld  v.  Mountain  View  Omelery  Awt'n,  12 

at  time  is  waived,  and  cannot  l>e  urged  on  appeal.  \j.  78;  41  P.  564.    Iiowe  v.  Salt  Lake  City,  13  U.  91; 

MtKirath  v.  Tallent,  7  U.  256;  36  P.  574.    Reece  v.  44  P.  1050. 

Knott,  3  U.  451:  24  P.  757.    Naylor  v.  Salt  Lake  Tbe  failure  to  object  to  proof  of  npccial  daniRKOs 

i^ty,  9  U.  491;  35  P.  .509.  under  an  iillcKatitin  of  fteneral  damaKm,  is  a  waiv.'r 

8p«Hnfic  exreptioDii  to  parts  of  cIiarKe  ohjecti-d  to  of  the  objection.   Lashus  v.  Chamberlain,  6  U.  3i5; 

Hhould  be  taken  when  it  u  given  and  before  ver-  24  P.  ItM. 

diet.  M  that  trial  court  may  have  opportunity  to  Objection  that  rommltMiooer  before  whom  ciae 

correct  errors,  if  any.    Thin  rule  cannot  be  waived  was  tried  had  a  partner  practiciiig  In  the  dfiitriet  ia 

by  stipalation  of  tnunscl,  though  with  coiiaeut  of  waived  if  not  made  at  trial.    Kaymn  v.  Stiwle,  13 

trial  court.    Farr  v.  Swigart.  13  U.  150;  44  P.  711.  U.  260;  44  P.  1(M2. 

3283.  What  deemed  excepted  to.  The  verdict  of  the  jury,  the  final 
decision  in  an  action  or  proceeding,  an  interlocutory  oi'der  or  decision  finally 
determining  the  rights  of  the  parties,  or  Rome  of  them ;  an  order  or  decision  from 
which  an  appeal  may  be  taken ;  an  order  sustaining  or  overruling  a  demurrer, 
fvUowing  or  i-efusing  to  allow  an  amendment  to  a  pleading,  striking  out  a  pleading 
or  a  portion  thereof,  ref nsing  a  continuance ;  an  order  made  upon  ex  parte  appU- 
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cation ;  and  an  oi>der  or  decision  made  in  the  absence  of  a  party — are  deemed  to 

have  been  excepted  to.    [C.  L.  §  3392. 

Cal.  C.  Civ.  P.  g  647.  alleged  ir  apparent  on  the  record.  TonngT.  Uiitin, 

No  bill  of  exceptions  is  necessary  where  the  error     73  U .  8.  354. 

3284.  Form  of  exception  not  material.  Particulars  specified, 
when.  Evidence  to  explain.  No  particular  form  of  exception  is  required, 
but  when  tiie  exception  is  to  the  verdict  or  decision,  upon  the  ground  of  the 
insuffid^cy  of  the  evidence  to  justify  it,  the  objection  must  specify  the  particu* 
lars  in  which  such  evidence  is  allied  to  be  insufficient.  The  objection  must  be 
stated  with  so  much  of  the  evidence  or  other  matter  aa  is  necessary  to  explain  it, 
and  no  more.  Only  the  sutetance  of  the  stenography's  notes  of  the  evidence 
shall  be  stated.  Documents  on  file  in  the  action  or  proceeding  may  be  copied,  or 
the  substance  thereof  stated,  or  a  reference  thereto,  sufficient  to  identify  them, 
may  be  made.    [0.  L.  §  3393. 

Cal.  C.  Civ.  P.  S  648.  General  exceptions  to  the  admission  of  erideDce 

TOO  GENERAL.   Exception  to  charge  as  g^vea  are  not  arailable  either  on  motion  for  a  new  tral 

and  refusal  to  charge  as  requested,  la  too  general  oron  appeal;  the  particuIarKroondsmustbeBtated. 

where  some  requests  were  ottjectionable.  Uarkg  v.  Culmer  v.  Clift,  14  U.  286;  47  P.  65. 

Tompkins,  7  U.  431;  27  P.  6.  An  assignment  that  "  the  court  erred  in  its  find- 
Where  no  exception  taken  either  to  charge  given  ing  of  facts"  istended  as  a  specification  of  tbe 

or  refusal  of  requests,  no  error  can  be  assigned  insufficiency  of  the  evidence,  is  not  a  compliaoM 

thereon.   Hadra  v.  Utah  Nat'l  Bank,  9  TJ.  41S;  35  with  Bubdiviaion  3  of  aection  3«e,  a  L.  1686. 

P.  506.  Madcr  t.  Taylor,  Bonmey,  Aimateong  Co.,  —  U.^, 

An  exception  to  each  paragraph  of  a  charge  ia  too  49  P.  255. 

general,  and  will  not  he  considered  on  appeal  if 

any  portion  of  the  charge  is  correct.  ScoviUe  t. 

Baft  take  City,  11  F.  60;  39  P.  481. 

3285.  Exception  disregarded  unless  substantial  right  prejudiced. 

No  exception  shall  be  r^arded  unless  the  decision  excepted  to  is  matoriid  and 
prejudicial  to  the  substantial  rights  of  the  party  excepting. 

KansaB  (1889)  S  4399.  disregarded,  §  300a    Liberal  construction  of  stat- 

Errors  and  defects  not  affecting  sabstantial  rights     utes,  pleadings,  and  proceedings,  H  24SB,  2996. 

3286.  Preparation,  settlement,  and  signing  of  bill  of  exceptions. 
Time  {flowed.  When  a  party  desires  to  have  exceptions  taken  at  a  trial 
settled  in  a  bill  of  exceptions,  he  may,  within  thirty  days  after  the  entry  of  judg- 
ment if  the  action  were  tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 
judgment  if  the  actitm  were  tried  without  a  jury,  or  aiter  the  determinaticm  of  a 
motion  for  a  new  trial,  prepare  the  draft  of  a  bill,  and  serve  tlie  same,  or  a  copy 
thereof,  upon  the  adverse  party.  Such  draft  mast  contain  all  the  exceptitws 
taken  upon  which  the  party  relies.  Within  ten  days  after  such  service  the 
adverse  party  may  propose  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  other  party.  The  propose  bill  and  amendments  must,  witHn 
ten  days  thereafter,  be  presented  by  the  party  seeking  the  settlement  of  the  bill 
to  the  judge  who  tried  or  heard  the  case,  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  When  received  by 
the  clerk  he  must  immediately  deliver  them  to  the  judge,  if  he  be  in  the  county; 
if  he  be  absent  from  the  county  and  either  party  desire  the  papers  to  be  f(ff- 
warded  to  the  judge,  the  derk  mast,  upon  notice  in  writing  fnnn  Ba<^  party, 
immediately  forward  them  by  mail  or  other  safe  channel ;  if  not  thus  forwarded, 
the  clerk  must  deliver  them  to  the  judge  immediately  after  his  return  to  the 
county.  When  received  from  the  clerk,  the  judge  must  designate  the  time  at 
which  he  will  settle  the  bill,  and  the  clerk  must  immediately  notify  the  parties 
of  such  designation.  At  the  time  designated  the  judge  must  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the  proposed  bill  may  be 
presented,  with  the  amendments,  if  any,  to  the  judge  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge,  in  settling  the  bill,  to 
strike  oat  of  it  all  redundant  and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill  mast  be  eigned  by  the 
judge,  with  his  certificate  to  the  efifect  that  the  same  is  allowed,  and  diall  then 
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be  filed  with  the  clerk.  A  bill  of  exceptions  shall  In  all  oases  be  prepared,  settled, 
signed,  and  filed  within  ninety  days  after  the  entry  (tf  judgm^t,  or  after  notice 
of  the  same  if  the  action  were  tried  without  a  jury,  or  i^ter  the  determination  of 
a  motion  for  a  new  trial,    [C.  L.  §  3395*. 

Cal.  C.  Civ.  P.  2  650».  by  adding  specifications  of  error  to  statement.  QUI 

Time  to  pcepare  bills  of  ezoeptioit,  etc,  may  be  v.  Hecht,  i:i  U.  5;  43  P.  026. 

extended,  1 3S39.  Affidavits  used  on  motion  for  new  trial  not 

KU  of  exceptions  must  be  served  witbin  time  iofOrpomtpd  into  a  ntaternvnt  or  bill  of  exceptions 

nnless  an  extension  given,    Willard  CSty  v.  Wood-  cannot  be  considered  on  appeal.    Nelson  v.  Brixen, 

Uod,  7  U.  1 W;  2(J  P.  284.  7  U.  454;  '-i?  P.  578.    Pereso  v.  Dodge,  9  U.  3;  33  P. 

Application  for  stay  of  proceedings  to  prepare  AflSnned,  163  U.  S.  I(i0. 

Md  file  motion  and  statement  on  motion  for  new  Evidence  will  not  be  reviewed  unless  broiiRlit  up 

trial,  is  not  waiver  of  notice  of  decision  required  by  statement  on  motion  for  new  trial,    eiiicll  v. 

herebv.   Buriock  v.  Shupe,  5  U.  428;  17  P.  19.  Cisler,  1  U.  iJ98.    Spencer  v.  Van  Cott,  2  U.  xr7. 

Trial  court  has  discretion  to  aUow  amendments  Gilberson  v.  Miller  M.  &  S.  Co..  4  U.  46;  5  P.  cm. 

3287.  Exception  may  be  settled,  Bigned,  and  filed  at  time  of 
decision.  An  exception  to  any  decision  may  be  presented  to  the  ooart  or  judge 
or  judicial  officer  or  referee  for  settlement  at  the  time  the  decision  is  made,  and 
after  having  been  settled  shall  be  signed  by  the  judge,  judicial  officer,  or  referee, 
and  filed  with  the  clerk.    [C.  L.  §  3394*. 

CaU  C  Gr.  P.  g  649*. 

3288.  Exception  to  decision  after  judgment.  Settlement.  Excep- 
tions to  any  decision  made  after  judgment  may  be  presented  to  the  judge  at  the 
time  of  Bnch.  decision,  and  be  settled  or  noted  as  provided  in  section  thirty-two 
hundred  and  eighty-seven,  and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  section  thirty-two  hundred  and  eighty-six,  and  witbin  like 
periods  after  the  entry  of  the  order,  upon  appeal  from  which  sach  decision  shall 
be  reviewable.    [0.  L.  §  3396. 

CU.  C.  CiT.  p. «  65L 

3280.  Exception  refused.  Petition  to  supreme  court  for  allow- 
ance. If  the  judge  in  any  case  refuse  to  allow  an  exception  in  accordance  with 

the  facts,  the  party  desiring  the  bill  settled  may  apply  by  petition  to  the  supreme 

court  to  prove  the  same.    The  application  may  be  made  in  the  mode  and  manner 

and  under  such  r^ulations  as  that  court  may  prescribe;  and  the  bill,  when 

proven,  must  be  certified  by  a  justice  thereof  as  cori-ect,  and  filed  with  the  clerk 

of  the  court  in  which  the  action  was  tried,  and  when  so  filed,  it  has  the  same 

force  and  effect  as  if  settled  by  the  judge  who  tried  the  cause.    [C.  L.  §  3397. 

Cal.  C.  Civ.  P.  g  652.  ment  of  a  bill  of  exceptions,  the  snpreme  court  on 

In  a  case  where  the  conrt  granted  a  trial  on  appeal  reftased  to  settle  the  same.  Cache  County 
its  own  motion,  and  a  contest  arose  over  the  settle-     v.  Kieael,  9  U.  373;  36  P.  633. 

3290.  .Settlement  of  bill  by  referee.  Settiement  after  death, 
removal,  etc.,  by  judge  or  ofBloer.  When  the  dedsion  excepted  to  was  made 
hy  a  referee  or  any  judicial  officer  other  than  a  judge,  the  bill  of  exertions  shall 
be  presented  to  such  referee  or  judicial  officer,  and  be  settled  and  signed  by  him 
in  the  same  manner  as  it  is  required  to  be  presented  to,  settled,  and  signed  by  a 
court  or  judge.  A  judge,  referee,  or  judicial  officer  may  settle  and  sign  a  bill  of 
exceptions  after  as  well  as  before  he  ceasej  to  be  such  judge,  referee,  or  judicial 
officer.  If  such  judge,  referee,  or  judicial  officer  before  the  bill  of  exceptions  is 
settied,  dies,  is  removed  from  office,  becomes  disqualified,  is  absent  from  the  state, 
or  refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode  is  provided  by  law  for 
tiie  settlement  ctf  the  same,  it  shall  be  settled  and  certified  in  suoh  manner  as  the 
snpreme  court  may,  by  its  orders  or  rules,  direct  [0.  L.  §  3398. 
ca.  G  dr.  P.  1 6S8». 

BelisxM  ihonld  settle  stetoment  on  motioit  for  new  tii  il  of  causa  tried     him,  Doane  t.  Clinton,  &  IT.  ti7. 
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CHAPTER  44. 

NEW  TRIALS. 

3291.  New  trial  deflned.  A  new  trial  is  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury,  court,  judicial 
officer,  or  referees.    [C.  L.  §  3399. 

Cal.  C.  CiT.  p.  g  656.  Bate  v.  Am.  Fork,  7  U.  189;  26  P.  296.   White  T. 

Order  granting  new  trial  will  not  be  reversed  U.  P.^.  Co.,  8  U.  56;  29  P.  1030.  ToaserT.&Kl. 

except  for  manifest  error  or  clear  abuse  of  discre-  9  U.  329;  34  P.  291. 
Hon.  Davia  t.  Utah  Son.  Ry.  Co.,  3  U.  216;  2  P.  ^1. 

3292.  Grounds  for  new  trial.  The  former  verdict  or  other  decisioD 
may  be  vacated  and  a  new  trial  granted,  on  the  application  of  the  party  a^^eved 
for  any  of  the  following  causes  materially  affecting  tibe  substantial  rights  of  audi 
party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party,  or 
any  order  of  ihe  court,  or  abuse  of  dis^etion  by  which  either  party  was  prevented 
from  having  a  fair  trial. 

2.  Misconduct  of  the  jury,  and  whenever  any  one  or  more  of  the  jurors 
have  been  induced  to  assent  to  any  general  or  special  verdict,  or  to  a  finding  on 
&ny  questions  submitted  to  them  by  the  court,  by  a  resort  to  the  determination  of 
chance,  such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of  the  jurors. 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have  guarded 
against. 

4.  Newly  discovered  evidence,  materiid  for  the  party  making  the  ^tUoa* 
tion,  which  he  could  not,  with  reasonable  diligence,  have  disoov^^  and  prodnoed 
at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice. 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision,  or 
tiiat  it  is  against  law. 

7.  Error  in  law  occurring  at  tihe  trial,  and  excepted  to  by  the  party  making 
the  application.    [0.  Ii.  g  3400. 

CtA.  C.  CiT.  P.  2 

Hotioa  for  new  trial  in  garnishment  proceedings, 
3113.  ExoeptionBtoinstoacUonsgiTenorTefaaed, 
3161. 

mSOONDUOT  OF  JUBT.  AoonveTBationhad 

with  a  juror,  ^ndlng  a  trial,  which  does  not  tend 
to  influence  his  mind,  or  involve  ssy  of  the  mate- 
rial issues,  is  not  sufficient  ground  for  a  new  trial. 
A  verdict  will  not  be  set  atide  on  the  ground  that 
strangers  to  the  suit  have  interfered  with  the  Jury 
when  it  appears  that  sach  interference  was  noat- 
tended  with  corruption,  and  was  not  prompted  by  a 
party  to  the  action.    Heman  v.  Trewick,  2  U.  303. 

Affidavits  of  jnrois  will  not  be  received  to  show 
misconduct  except  reaort  to  chance.  Homer  v. 
Inter-Mountain  Abs.  Co.,  9  U.  193;  33  P.  700.  Peo- 
ple t.  Biteble.  12  U.  ISO;  42  P.  209. 

Where  a  case  has  been  heard  \ty  a  refereot  the 
oourt  may,  upon  motion  for  a  new  trial  for  excep- 
tions takcoi,  hear  either,  or  may  require  the  motion 
or  exceptions  to  be  submitted  to  the  referee,  but 
meh  suDmiasion  will  not  deprive  either  party  of 
the  right  to  have  such  motion  orezceptions  decided 
by  the  conrt  Wasatch  Mining  Go.  v.  Jennings, 
U  V.  221;  46  P.  1106. 

ACOXDBNT  OB  SUBPBISB.   Prodoctlon  of 

Ertdnent,  relevant  testimony,  no  trick  or  artifice 
vingbeen  perpetrated,  is  not  surprise  hereunder. 
Snell V.  Cisler,  lU.  296. 

Where  a  cause  Is  called  for  trial  in  its  r^tular 
order,  the  absence  of  the  defendant's  counsel  ^m 
the  court  is  no  ground  for  a  new  trial.  Crompton 
V.  Crow,  2  U.  245. 
A  new  trial  will  not  be  granted  on  the  ground  of 


accident  and  surprise  to  a  party,  who,  by  the  exer- 
cise of  ordinary  diligence,  might  have  avoided  the 
effects  of  what  be  complained  of  as  the  grounds  of 
surprise.   Stewart  Mining  Co.  v.  Coulter,  3  U.  174: 

5  P.  657. 

The  affi^vits  in  this  case  held  not  to  have  made 
such  a  case  or  accident  and  surprise  as  entitled  the 
defendant  to  a  new  triaL  Id. 

Affidavits  for  new  trial  upon  the  gronnd  of  sot- 
prise  most  be  made  by  the  attorney  and  not  by  the 
defeated  party,  Knd  should  show  that  the  fiMfes  Crov 
which  the  anrprise  resalted  were  material  moA  tint 
theTerdlctiBmalnlyatMbutaUetotiiem.  Ibxtb 
T.  HiU,  3  U.  IffT;  8P.  02. 

MEWIjT  DIBOOVBSaD  XVII>BNG&  New 

trial  will  not  be  granted  for  newly  discovered  eri- 
dence  which  is  merely  cnmulative  or  immaterial 
and  irrelevant.  Foster  v.  Reich.  I  U.  192.  People 
V.  Lyman.  2  U.  30.  U.  8.  v.  Eldredge,  5  U.  161;  U 
P.  673.  Long  v.  Citizens'  Bank,  8  U.  104;  29  P.  8?^ 
A  new  trial  should  not  be  granted  npon  the 
ground  of  newly  discovered  evidence  where  no 
proper  diligence  had  been  used  to  procure  it  at  the 
trial.  Snell  v.  Cisler,  1  V.  296.  Tieman  v.  Tie- 
wick,  2  U.  383. 

Where  newly  disoovered  evidence  would  not  be 
dedaive  of  the  ease  upon  another  trial,  the  Judg- 
ment will  not  be  revnsed.  Tnmer  t.  Sterai,  S 
V.  75;  30  P.  24.  Tieman  v.  Tnwiok,  9  V.  3BS. 
Baomgarten  v.  Hofflnan,  9  17.  338;  34  P.  89L 
Wimmer  v.  Simon,  9  D.  378;  35  P.  607. 

Affidavit  of  newly  discovered  evldtaee  mat 
show  that  it  can  be  pnjduoed  on  a  new  tilaL  Heath 
V.  White,  3  U.  474;  24  P.  782. 


Digitized  by 


KEW  TRIALS. 


729 


Where  the  order  reAidns  a  new  trial  recites  that 
"  it  w«i  heard  npoo  the  record  and  BtatcmeDt  and 
upon  the  affldavi'ts  61eil  by  tlie  dcfeudante  in  sup- 
port of  their  motion,"  it  cannot  be  contended  that 
ibe  trial  coart  did  not  consider  affidavits  as  to  newly 
discuvorod  evidence  presented  on  the  motion. 
HAVi  V.  Victoria  Mining  Co.,  160  U.  S.  303;  same 
«se,  7  U.  515:  27  P.  685. 

DAUAOS8  HBOjD  NOT  BXCBSSIVS.  Whore 
the  vvrdicl  does  not  appear  to  be  esGessivo,  the 
damsfKH  fixed  hy  the  jury  will  not  be  disturbed. 
Fiirr  V.  Griffith,  9  U.  418;      P.  506. 

^V^dict  for  large  damages  will  not  be  set  asidu 
unloat  palpably  aj^inst  evidence  and  caused  by 
poFsion  ana  preijudice.  Griftith.s  v.  Citft,  4  U.  4(6; 
11  }'.  (i09.  Thirkfield  v.  Mountain  View  Cemetery 
Ax%  12  U  76;  41  P.  564. 

f^vcn  though  court  is  Kutisfled  that  smallersnnt 
niiElit  have  been  HufBcient.  NaylOT  T.  Salt  lAlce 
Oity.  9  U.  491;  :i5  P.  509.  ^ 

In  action  for  libel,  ezceerive  damages  no  ground 
for  new  trial.  Lowe  v.  Herald  Co.,  6  U.  175:  21 
P.  991. 

Verdict  of  ten  thousand  dollars  for  man  twcnty- 
feur  years  of  age,  for  injuries  neoessitatliig  ampu- 
tation of  right  Kwt,  unfitting  plaintiff  from  pursu- 
ing Mb  calling;  held,  not  excessive.  Bowers  v.  V. 
f.  By.  Co.,4U.  215;  7  P.  251. 

Verdict  of  three  thousand  two  hundred  and  fifty 
^)l»n  for  plaintiff,  a  school  girl,  receiving  injuries 
1?  a  horse  running  vmy,  resulting  in  permanent 
ailments:  held,  not  excessive.  Onfflths  V.  Clift,  4 
V.  «g;  11  P.  609. 

\>nllctof  fire  thousand  dollars  for  injuries  to  a 
middle  aged  man  of  previous  good  conatitatinn, 
where  he  would  probably  suffer  from  injuries  dur- 
ing life;  kM,  not  excessive.  BItner  y.  Utah  Cen- 
twl  Ry.  Co.,  4  U.  .t02;  11  P.  620. 

Verdict  of  fifteen  thousand  dollars  for  plaintiff, 
thlrtyndx  years  old,  in  good  health,  for  permanent 
iiguriesto  his  back  and  spinal  column,  and  partial 
pamlysis  of  his  lower  limbs;  held,  not  excessive. 
Rpddon  V.  U.  P.  By.  Co.,  5  U.  344;  15  P.  262. 

Upon  an  action  for  a  breach  of  contract  not  to 
engage  in  the  hotel  business,  the  evidence  exam- 
ined and  held  to  sustain  a  verdict  of  five  thousand 
4oIlatK  damages.    Lashua  v.  Chamberlain,  6  U.  3Ho; 

a  p.  m. 

Where  pUintiff  is  permanently  disabled  in  one 
ieg  and  shoulder,  and  wholly  unable  to  perform 
nanaal  labor,  and  was  rendered  helpless  by  the 
acddent,  and  loft  for  more  than  two  days  with  hiH 
wounds  undressed,  a  verdict  for  ten  thousand  dol- 
lars sustained.  DanieU  v.  U.  P.  By.  Co.,  6  U.  357; 
21  P.  762: 

A  verdict  of  four  thousand  nine  hundred  ninety- 
five  dollan  for  the  death  of  a  man  who  was  twenty- 
eixiit  years  old,  of  robust  health  and  good  habits,  is 
not  extessive.  Webb  v.  D.  &  R.  G.  W.  Ry.  Co.,  7  U. 
3B3;  '^6  P.  981. 

Fifteen  hundred  dollars  damages  for  libol  in 
•enouncing  the  respondent  as  a  prevaricator  and 
Uar;  held,  not  to  be  csccasive.  Turner  v.  Htevemi, 
75;  30  P.  24. 

A  verdict  for  fifty  dollars  damages  in  favor  of  a 
^ffienger,  who  has  been  ejected  from  a  train  for 
Kfnsal  to  pay  fare,  at  a  place  whcro  there  was  no 
station,  and  had  been  in  can.'tequeacc  compelled  to 
wilfc  three  and  a  half  miles  to  her  home,  is  not 
<-icc*ive.  Ihirfee  v.  U.  P.  Ry.  Co.,  9  U.  213;  33  P. 
Hi. 

Verdict  of  three  thousand  dollars  in  fiivor  of 
*c[iou  man,  for  losa  of  two  fingers  and  permanent 
injury  to  two  otherti  on  the  left  hand;  held,  not 
exci^tve.  Chapman  v.  Son.  Pac  Co.,  12  U.  30;  41 
P  .  551. 

Verdict  of  ten  thousand  five  hundred  dollars  in 
MTor  of  a  girl  three  year.-*  old  for  loss  of  a  foot; 
Md,  not  excessive,  record  showing  that  c«mipaiiy 
grossly  negligent.    Chipman  v.  U.  P.  By.  Co., 
12  C.  68;  41  P.  5fti. 


Verdict  of  eleven  hundred  and  fifty  dollar)^  tn 
wilfully  removing  body  of  plaintiff's  child  from 
plaintiff's  lot,  without  notice;  keid,  not  exrensive.     ^  - 
Thirkfield  v.  Mountain  View  Cemetery  Ass'u,  18  \ 

XI.  76;  41  P.  561. 

DAUAOBS  HELD  EXCESSrVK  Where,  in 
the  opinion  of  the  trial  judge,  the  damages  are 
excessive,  he  may,  in  his  discretion,  overrule  the 
motion,  upon  remission  of  the  excetis.  Bedduii  v. 
U.  P.  By.  Co.,  5  U.  344;  15  P.  aS. 

Verdict  of  twelve  thousand  dollars,  afterward 
reduced  to  ten  thousand  dollars,  for  Iosk  of  a  hand 
to  a  man  earning  seventj--five  dollars  per  month; 
held,  excotisive;  judgment  affirmed  upon  remitu-ion 
of  all  dnniagcs  over  four  thousand  dollats.  Brown 
V.  Sou.  Pac.  By.  Co.,  7  U.  288;  26  P.  579. 

Verdict  of  four  thonsand  dollars  for  a  laborer  for 
loss  of  little  finger,  the  one  next  to  it  having  been 
broken,  the  hand  remaining,  weak  for  one  year 
after  the  injury;  held,  excessive;  but  three  thousand 
dollars  would  not  havo  been  exceasive.  Mahood  v. 
P.  V.  Coal  Co.,  8  U.  85;  30  P.  149. 

Verdict  of  five  thousand  dollars  for  death  of 
plaintiff's  seven-years-old  son,  held,  excessive  to 
the  amount  of  two  thousand  dollars,  Biley  v.  8.  X^, 
Rapid  Transit  Co.,  10  U.  428;  37  P.  681. 

Verdict  of  fifteen  thousand  dollars,  or  thirteen 
thousand  dollars,  for  death  of  man  thirty-eight 
years  old,  earning  fifty  dollars  per  month,  having 
a  wife  and  seven  children;  hdd,  exceasive,  and  that 
it  should  be  reduced  to  ten  thousand  dollan. 
English  V.  Sou.  Pac.  Co.,  13  U.  407;  45  P.  47. 

Verdict  of  two  hundred  and  eighty -ei^ht  dollan, 
for  taking  plaintiff  to  Jail  under  an  unsigned  com- 
mitment, where  sheriff  declined  to  lock  him  up; 
held,  exce'»ive,  defendants  having  acted  in  good 
faith;  new  trial  erantcd,  unless  plaintiff  should 
consent  to  reduce  damages  to  one  hundred  dollars. 
VoatT.  Tracy,  13  U.  431;  45  P.  346. 

BUFFIOIBNCY  OF  BVIUBNOBL    Where  the 

evidence  is  conflicting,  new  trial  will  not  be 
granted  on  ground  that  verdict  or  findings  are  con- 
trary thereto,  unless  there  i^ear  and  marked  pre- 
ponderance against  them.  Ivewton  v.  Brown,  2  IT. 
126.  Firman  v.  Bateman,  2  U.  268.  Harrington  'i<  .\ 
V.  Chambers,  3  U.  94;  1  P.  362.  Chamberiain  v. 
Raymond,  3  U.  117;  1  P.  850.  Smith  v.  Ireland,  4  .  N 
U.  187:  7  P.  749.  Lehi  Irrigation  Co.  v.  Moyle,  \ 
4  TJ.  327;  9  P.  867.  McDonough  v.  Smith,  5  U. 
276;  15  P.  3.  Brooks  v.  Warren,  5  IT.  118;  13  P. 
175.  On  V.  Rich,  5  U.  519;  17  P.  261.  Wells  v. 
Wells.  7  (J.  68;  24  P.  762.  SUter  t.  Cragau,  7  V. 
412;  27  P.  4.  Victoria  Mining  Co.  v.  Haws,  7  U. 
515;  27  P.  695;  160  V.  S.  303.  Dooly  Block  v. 
Rapid  Tr.  Co.,  9  U.  31;  33  P.  229.  Smith  v.  Bio 
Grande  W.  By.  Co.,  9  U.  141:  33  P.  626.  Stahn  v. 
Hall.  10  U.  400;  37  P.  585.  Darke  T.  Smith,  14  U. 
35;  45  P.  1O06. 

ERRORS  IN  LAW.  Party  cannot  complain  of 
instructions oaked  by  him.  People  v.Gough, 2  U.70. 

EspeciAlly  if  Jury  disregarded  them.  Davis  v. 
Utah  Sou.  Ry.  Co..  3  U.  218;  8  P.  52L 

One  faulty  instruction  is  no  ground  for  new  trial 
if  chnrgu  as  a  whole  correct.  Xicklcs  v.  Wells,  2 
U.  167.  Hamer  r.  First  Natl.  Bank,  U  U.  215;  33 
P.  941. 

Whole  charge  will  be  considered  together.  Peo- 
ple V.  Sensatnitigh,  2  U.  473. 

Erroreoiis  instructions  to  Justify  refusal  must  he 
muteiiiil  and  rnlnilated  to  affect  the  verdict.  Kar- 
tin  V.  Hill,  3  U.  157;  2  P.  62. 

Harmless  error  will  not  justify  new  trial.  Snell 
V.  Crowe,  3  U.  26;  5  P.  5!>2.  Wellf  v.  D.  &  R.  G. 
W.  By.  Co.,  7  U.  482;  27  I'.  GSM.  Victoria  Mining 
Co.  V.  Haws,  7  U.  515;  27  P.  6»;  160  U.  S.  :m. 
Leak  V.  B.  G.  W.  By.  Co.,  9  U.  246;  33  P.  1015. 
Chambers  v.  Emery,  13  TJ.  374;  45  P.  192. 

See  citation.s,  §  3147,  for  cases  concerning  liistruo- 
tions  to  juries. 
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ju-oUuC^        3293.  When  application  made  on  affidavit ;  when  on  minutes  of 

^  y  court.    "VVTien  the  application  is  made  for  a  cause  mentioned  in  the  first,  second, 

»  third,  or  fourth  BubdivisionB  of  the  last  section,  it  must  be  made  upon  affidavit ; 

/k^a  other  cause  it  may  be  made  upon  the  minutes  of  the  court    [C  L. 

ITf^t.        §  3401*. 

Oil.  C.  CiT.  P.  \  658». 

3294.  Notice  filed  and  served  within  five  days.  Grounds  desig- 
nated. The  party  intending  to  move  for  a  new  trial,  must,  within  five  days  after 
the  verdict  of  the  jury,  if  the  action  were  tried  by  a  jury,  or  after  notice  of  the 
decision  of  the  court  or  referee,  if  the  action  were  tried  without  a  jury,  file  with 
the  clerk,  and  serve  upon  the  adverse  party  a  notice  of  his  intention,  designat- 
ing the  groimds  upon  which  the  motion  will  be  made,  and  whether  the  same  will 
be  made  upon  affidavits  or  upon  the  minutes  of  the  court.    [C.  L.  §  3402*. 

Cal.  C.  CIt.  p.  \  659*.  is  Berved  within  ien  days  after  notice  of  the  ded- 

EztenHionof  time  genenllr,  2  3329.  Notices  and  sion  of  tbe  court,  it  is  ia  ftUl  compliance  with 

eervicea,  \i  3330-3337.  Uotion  for  new  trial  mar  section  3402  of  C.  L.  1888.  Hamilton  t.  Dooly, 

be  made  and  filed  after  time  limited,  oa  terms,  —  U.  — ;  49  P.  789. 

^3005.  Notice  of  motion  for  new  trial  is  waived  if  no 

Under  section  3400,  C.  L.  1888,  only  the  defeated  objection  on  that  ground  is  made  in  district  court, 

or  aggrieved  party  to  an  action  haa  the  right  to  CeregMno  v.  Cereghino,  4  U.  100;  6  P.  5^3. 
app^,  and  when  notice  of  motion  for  a  new  trial 

3295.  Affidavits  filed  and  served  within  five  days.  Counter 
affidavits.  If  the  motion  is  to  he  made  upon  affidavits,  the  moving  party  must, 
within  five  days  after  serving  the  notice,  file  such  affidavits  with  the  clerk,  and 
serve  a  copy  upon  the  adverse  party,  who  tdiall  have  five  days  to  file  connter 
affidavits,  a  copy  of  whidi  must  be  served  upon  tiie  moving  party.  [0.  L. 
§  3402,  sub.  1*. 

CaL  C.  CiT.  P.  \  659*.  Order  extending  time  granted  thongh  not  filed 

Time  for  filing  statement  may  be  waived  by  stlp-     within  statutory  ten  days  la  valid.   Elliot  t.  Wliit- 

ulatlon.    East  v.  Mooney,  7  U.  414;  24  P.  4.  more,  10  TT.  2S3;  37  P.  463, 

Order  extending  time  for  filing  statement  does 

not  embrace  notice  of  motion  nor  bill  of  exceptions. 

MoGtath  V.  Tallent,  7  U.  256;  26  P.  674. 

3296.  When  notice  must  specify  particulars.  When  the  motion  is 
^fHfyjfti^  made  upon  the  minutes  of  tbe  court,  and  tibe  ground  of  the  motion  is  the  insnffi- 
/  ^  ciency  of  the  evidence  to  justify  the  verdict  or  other  decision,  tlie  notice  of  the 
\^f^  9Y  motion  must  specify  the  particulars  in  which  the  evidence  is  allied  to  be  insuffi- 
cient ;  and,  if  the  ground  of  the  motion  be  errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  moving  party,  the  notice  must  bridly  indicate  the  puiao- 
olar  errors  upon  which  the  party  -will  rely.    [G.  L.  3402,  sub.  4*. 

CaL  C.  Gv.  P.  g  659». 

3297.  Time  of  hearing  &pplioation.  Proceedings.  Tbe  application 
for  a  new  trial  shall  be  heard  at  the  earliest  practicable  p^od  after  notice  of  the 
motion,  if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court,  and  in  other 
cases,  after  the  affidavits  are  filed,  and  within  sixty  days  thereafter  unless  no 
session  of  the  court  is  held  in  the  county  within  that  time.  It  may  be  brought 
to  a  hearing  upon  motion  of  either  party.  On  such  hearing,  reference  may  be  had 
in  all  cases  to  the  pleadings  and  the  orders  of  the  court,  and,  when  the  motion  is 
made  on  the  minutes,  reference  may  also  be  had  to  the  depositions,  documentary 
evidence,  and  the  stenographic  report  of  the  testimony.    [G.  L.  §  3403*. 

Cal.  C.  Civ.  P.  \  660*.  Lack  of  diligence  in  proaecuting  motion  for  new 

Motion  for  new  tritd  may  b«  made  at  chambers,  tri^  is  qnestion  in  disra«tion  of  trial  ooart  Bar- 

1 682.  lock  T.  Shnpe,  6  U.  4S8;  17  P.  19. 

Uotion  may  be  oral,  proper  notice  having  been  Allowance  of  a  sobstltDted  statement  nndw  pre- 

given.  NeedJuun  t.  Salt  Lake  <Str,  7  U.  319;  96  P.  tense  of  unendment  is  exior.  Wlnss  t.  Btevena, 

m  EartT.  Mooney,7U.414;S7P.4.  1  U.  306. 

3298.  When  court  may  grant  new  trial  on  its  own  motion. 
The  verdict  of  a  jury  may  also  be  vacated  and  a  new  trial  granted  by  tiie  court  in 
which  the  action  is  pending,  on  its  own  motion,  without  the  application  of  eithw 
of  the  parties,  when  there  hae  been  each  a  plain  disregard  by  the  jury  of  the 
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instructions  of  the  oonrt,  or  the  evidence  in  the  case,  as  to  satisfy  the  court 
that  the  verdict  was  rendered  under  a  misapprehension  of  such  instructions,  or 
under  the  influence  of  passion  or  prejudice.    [0.  L.  §  3405*. 
cu.  a  Gt.  p.  2  8es». 

3299.  When  motion  heard  in  another  county.  When  the  action 
is  tried  by  a  district  judge  out  of  the  coonty  of  his  residence,  the  motion  for  a 
new  trial  may,  upon  the  consent  of  the  parties,  be  brought  to  a  hearing  before 
fiuch  judge  at  chambwa  or  in  open  court  in  any  other  counirr  in  the  state.  [C 
li.  §  3406. 

J^rtiM  iBMj  stipiiUte  in  writing  that  a  matter  be  heaxd  at  uaj  place,  2  083. 


CHAPTER  45. 


APPEALS. 

3300.  Appeal  lies  from  final  judgments.  Record.  Equity  and 
law  cases.  Probate  matters.  From  all  final  judgments  of  the  district 
courts,  there  shall  be  a  right  of  appeal  to  the  supreme  court.  The  appeal  shall 
be  upon  the  record  made  in  the  district  court.  In  equity  cases  the  appeal  may  be 
on  questions  of  both  law  and  fact ;  in  cases  at  law  the  appeal  shall  be  on  qneations 
of  law  alone.  Appeals  shall  also  lie  from  the  final  orders  and  decrees  of  the  court 
in  the  administration  of  decedent  estates,  and  in  cases  of  guardianship. 

Appeal  f^ou  final  Jadgment  on  garnishment     trial  is  before  the  court.    Kelly  v.  Kershaw,  5  U. 
  ■  "  300;  14  P.  806.    See  SneU  v.  Cisler,  1  U.  298. 

PROM  FnTAIi  JmXSMBNTS  ONIiY.  While 
there  is  no  expreaa  declaration  that  appeals  will 
not  lie  from  jadgmenta  other  than  final  jiidinnenti, 
yet  ander  sees.  9  and  4  of  art.  6,  constitution, 
appeals  will  lie  only  from  final  judgments  of  dia- 
trictcoorts.  A  final  Judgment  is  a  Judgment  that 
disposes  of  the  case  aa  to  all  parties,  and  finally  dis- 
poses of  the  sahJect  matter  of  the  litigation  on  the 
merits.  An  appeal  from  an  order  pendente  lite  la 
not  an  appeal  from  a  final  Judgment.  North  Point 
Irr.  Co.  V.  Utah  Canal  Co.,  14  U.  155;  46  P.  834. 

An  appeal  cannot  be  taken  from  an  order  grant- 
ing an  Injunction  pendente  lite.  Id, 

An  order  setting  aside  and_  vacating  a  Jadgment 
Is  not  a  final  j  udgment,  and  no  appeal  can  be  taken 
from  snch  oider.  Affirming  North  Point  Irr.  Co. 
T.  Utoh  &  Salt  Lake  Canal  Co.,  14  U.  155;  46  P.  S24. 
Eastman  v.  Gurrey,  14  TJ.  169;  46  P.  82a  Strick- 
land V.  Flagstaff  S.  M.  Co.,  1  U.  199. 

An  order  discharging  the  defendant  fromftarther 
liability  upon  deposit  with  the  clerk  of  the  amount 
in  controversy  and  the  bringing  in  by  interpleader 
of  persons  making  conflicting  claims  npon  defend- 
ant, is  final  and  therefore  appealable,  Jones  t.  S. 
Y.  Life  Ins.  Co.,  14  U.  215;  47  P.  74. 

An  order  appointing  a  receiver  is  not  a  final 
decree,  and  conld  not  be  appealed  to  the  snprcme 
court  of  the  U.  8.  V.  8.  T.  The  Church,  6  U.  394; 
16  P.  723. 

An  order  refiising  to  grant  a  new  trial  Is  not  a 
final  judgment  from  which  nn  appeal  will  lie,  under 
sec.  9  of  art.  8,  of  the  coiiRtitution,  although  any 
errors  committed  by  the  trial  court  in  granting  or 
refudn.';  to  grant  a  new  trial,  and  any  affidavits 
used  on  said  motion,  if  properly  identified,  and 
embodied  in  a  bill  of  exceptions,  or  otherwise 
properly  preserved  in  the  record,  may  be  reviewed 
on  appeal  from  the  Judgment.  White  v.  Pease,  — 
U.— ;  49P.  416. 

An  appeal  from  an  order  overruling  a  motion  for 
a  new  ttial  cannot  be  taken.  Watson  v,  Mayberrr, 
—  U.  — ;  49  P.  479. 
Where  deraarrer  of  one  of  several  defendants  to 


prooEiedings,  g  3113.  Appeal  fh>m  district  court, 
von.  art.  8,  sec.  9, 

OBHERAIiLY.  Bight  of  appeal  does  not  exist 
nalen  given  by  statute  expressly  or  by  necessary 
implication.  Golding  v.  Jennings,  1  U.  135.  Ben- 
eon  V.  Anderson,  8  U.  154;  33  P.  6BL  Nor  fnnn 
court  that  hag  no  jurisdiction.  Qolding  t.  Jen- 
nings, 1  U  \35. 

A  writ  of  error  is  a  writ  of  right  allowable  at 
common  law,  and  will  issue  by  the  supreme  to  the 
district  courts  in  the  absence  of  statutory  nrovi- 
glons  regulating  the  prosecution  of  writ,  Beeee 
T.  Knott,  3tT.  436;  24  P  768. 

Appeals  are  wholly  statutory  and  rahject  to  all 
restrictions  prescribed  by  law.  Benson  t.  Ander- 
son. 9  U  154;  33  P.  691. 

A  citizen  has  no  vested  right  in  a  statutory  priv- 
ilege or  exemption,  and  the  right  of  appeal  may  be 
taken  away  by  repeal  of  the  statute.  Eastmap  V. 
Gurrey,  14  U.  189:  46  P.  828.  North  Point  Irr.  Co. 
T.  Vbiii  and  Salt  Lake  Cuial  Co.,  14  U.  155:  46  P, 
S24. 

Consent  of  parties  cannot  confer  jurisdiction  on 
appeal.  White  v.  Seely,  1  U.  181.  Thomas  v.  U. 
P.  By.  Co.,  1  n.  184.  For  case  in  which  the  sopreme 
«oort,  at  reauest  of  parties,  decided  the  point  at 
issue,  though  there  was  a  vital  defiMtof  parties,  hut 
no  demurrer,  see  Fritsch  v.  Board  of  Oommiflsiou- 
<Ta,  —  U.  — ;  47  P.  1086. 

WHUUB  ALIiOWABLS.  Where  a  contempt 
proceeding  is  remedial  for  the  benefit  of  the  oppos- 
ing party  to  compel  the  doing  or  omission  of  an  act 
netieflsaryto  theadministration  of  justice  in  enforo 
inR  some  private  right  in  a  civil  proceeding,  appeal 
lies.  Snow  V.  Snow,  13  U.  15;  43  P.  630.  Ex  parte 
Whitmore,  9  U.  441;  35  P.  5!i4. 

An  appeal  lies  from  the  district  court  of  the  lato 
territory  of  Utah  when  the  decisions  of  such  rx>urts 
are  rendered  in  cases  appealed  from  the  justice's 
court,  although  such  appeals  are  perfected  after 
atatehood.  Hodson  t.  UT  P,  By.  Co.,  14  U.  402;  46 
P.  270. 

Appeal  from  a  judgment  will  not  be  dismissed 
liecause  an  appeal  ttwax  aa  order  denying  a  new 
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complunt  is  inutafned,  ftod  the  action  dfraiiased  u 

to  him,  this  \n  not  an  appualable  flnal  Judgment. 
Lowell  V.  I^rkinson,  2  U.  3"u. 

"Final  judgment"  w  used  in  the  constitotlon, 
article  8,  Boction  9,  means  a  judgment  that  haa  tor- 
minRt4>d  the  litigation  between  the  parUeain  the 
court  «Tidering  it.  When  a  motion  lor  a  new  trial 
ha.1  been  duly  made,  the  judgment  bccomen  flnal 
for  the  purpose  of  an  appeal  when  it  is  overruled, 
and  an  appeal  mar  be  taKen  from  xuch  Judgmont 
within  one  year  after  the  entry  of  suoh  order,  but 
an  exception  to  the  verdict  or  derision  on  the 
gmnnd  that  It  is  not  supported  hy  tbo  evidence 
cannot  be  reviewed  on  such  appeal  uolefui  taken 
within  GO  dayH  next  after  the  order  overruling  such 
motion.    Wattion  v.  Maybcrry,  —  U.  — ;  49  P,  479. 

WHERE  NOT  ALLOW ABIjE.  Ko  appeal  lies 
from  conviction  for  contempt  where  the  proceed- 
ings are  enininul  in  their  nature  for  the  purpose  of 
vindicating  the  dignity  and  authority  of  the  court 
or  to  prevent  the  doing  of  an  act  injuriousi  to  the 
opposite  party  and  the  punishment  is  purely  puni- 
Uve.  People  v.  Owens,  8  U.  20;  i«  T.  rt71.  Ex 
parte  Whrtmorc,  9  U.  441;  35  P.  fSi.  Elliot  v. 
Whitmore,  10  U.  248;  37  P.  461.  Ex  i«rte  Whet- 
stone, 9  U.  156;  3H  P.  K«. 

No  appeal  lies  from  onler  sustaining  demurrer, 
no  final  judgment  having  iM'cn  entered  thereon. 
Thomas  v.  U.  P.  Ry.  Co.,  1  V.  IHi.  Zeile  v.  Moritz. 
1  U.  283.  lAwell  V.  I^arkinson,  2  V.  370.  Nor 
from  order  overruling  demurrer,    flmith  v.  Mo* 

3301.  Appeal  taken  within  six  months.  An  appeal  may  be  taken 
within  six  months  from  the  entry  of  the  judgment  or  order  appealed  from.  [C. 
L.  §  3635*. 


Evoy,  8  U.  .'>d;  29  P.  1030.  Nor  from  order  chanc- 
ing place  uf  trial.  Nonnnan  v.  Aapinwall,  1  L. 
140.  Nor  from  an  order  refusing  to  rotax  coota. 
Id.  Norfrom  judgment  that  Iiasbeen  vacated.  Id. 
Nor  from  order  discliarging  primner  oo  habeaa 
corpus.  Head  V.  Het«alf  TU.  103;  25  P.TSQ.  In 
re  Closhy,  3  U.  183;  1  P.  «r>i 

Order  allowing  amendments  to  a  pleading  and 
refusing  to  dinmiw  app<.>ul  from  a  lower  court,  are 
not  appealable.    In  re  Faust,  1  I'.  187. 

Nor  are  orders  permitting  parties  to  intervena 
and  refiising  to  strike  out  an  answer  m  afaam. 
JoncH  V.  N.  V.  Life  Ins.  <to.,  11  U.  401:  40  P.  702. 

Ko  appeal  lies  from  order  in  divon.-e  suit  for 
payment  of  temporary  alimony,  suit  money,  and 
counsel  fees.    In  re  Kelsey,  12  U.  :J9:i;  43  P.  106. 

Neither  this  section  nor3tiKantl>orize!tanjippealH 
from  an  allowance  forsupportof  achlld  made  inci- 
dent to  a  decree  of  divorce.  Thomson  v.  Thomson, 
5  V.  401;  16  P.  400. 

A  brother  of  a  decea.scd  person  who  dies  intestate 
without  issue,  but  leaving  a  mother  and  father, 
cannot  apiteal  from  an  order  of  the  probate  court 
made  in  the  administrati<ni  of  the  esbite  of  the 
deceased.    .Tones  v.  Jones,  12  U.  72;  41  P.  .'563. 

Intermediate  orders  will  not  be  reviewed  onlesa 
presented  to  the  appellate  eourt  by  hill  of  exceptions 
orstiitement  on  motion  for  new  trial.  Beeverr. 
White.  H  U.  IriK;  30  P.  tM3.  Lowell  v.  Parkinson, 
4  U.  tH;  «  P.  o6. 


Cal.  v..  Civ.  P.  ?  93!>*. 

Time  may  not  be  extended,  9.  332fl. 

Court  cannot  extend  times  limited  by  statute  for 
taking  appeals.  Brougli  v.  Mighell.  6  U.  317;  23 
P.  873. 


Appeal  taken  after  statutory  time  is  expired,  i» 
nullity  and  will  be  dismissed.  Mount  v.  Kimoos,  3 
U.  :!30,  P.  .^63.  Hanks  v.  Matthews,  S  U.  181;  »* 
P.  SOI.  Hyau  &  Beam  Cattle  Co.  v.  Uuidock,  6  U. 
407;  33  P.  13ft. 


3302.  Record  on  appeal.  The  judgment  roll  and  bill  of  exceptions, 
if  there  be  one,  Hliall  constitute  the  record  on  appeal  to  the  supreme  court,  [C. 
L.  §  3404*. 

Cal.  C.  Civ.  P.  g  161".  Judgment  mil,  ?  3197.   Bill  of  exceptions,  i!  3286. 

3303.  Any  party  may  appeal.  Designation  of  parties.  Title 
unchanged.  Any  pJirty  to  »  jiitlgment  or  det^ree  nu%y  appeal  therefrom.  The- 
party  appealing  ib  known  an  the  appellant,  the  adverne  party  as  the  respondent. 
The  title  of  tlie  action  or  proceeding  is  not  changed  in  consequence  of  the  appeal. 
[C.  L.  g  30)34*. 


Stowe.  »  V.  33;  33  P.  227. 

One  of  two  or  more  defendantii  may  appeal,  tha 
other  not  Iiaving  been  Hcr\'ed  with  pnx«M  nor 
appearing  in  the  action.  Winters  v,  Hughes,  3  V. 
43H;  ^  P.  907. 


Cal.  C.  <'iv.  P.  § 

Parties  designated  as  plaintiff  and  defendant,  J 

On  appeal  to  the  district  court,  a  guardian  ad 
litem  may  properly  be  nulutitnteil  for  a  general 
guardian  appointed  in  anotberstate.   Hyndman  t, 

3304.  What  may  be  reviewed.  Uiwn  an  a])peal  from  a  judgment  all 
orders  and  decinioiia  in  the  action  or  proceeding  to  wliich  proper  exceptions  have 
been  taken  in  the  court  l)elow  or  which  are  deemed  e.xcept€d  to,  are  before  the 
supreme  court  for  review.    [C.  L.  §  3652*. 

<W.  <".  Civ.  P.  t  OiO*.  son  v.  Higgins.  i)  1".  3)0:  34  P.  61.    Flint  v.  Nelson, 

ASSIGNMENT  OF  BBBOBS.  ?P  V.-.^^l;  37  P.  471*.    MiKsy  v.  Farr,  —  U.  — ;  4» 

Error  muBt  afBmaatlvely  appear.   Error  must 


affirmatively  appear.  It  will  not  be  presumed. 
Walker  v.  Continental  Ins.  ('«..  a  1'.  '-'Ail.  Firman 
V.  Bjitminn.  -i  v.  268.  Buth  v.  L-mjr. .'!  IT.  466;  24 
P.  7."*.  Havne«  v.  Boberts,  4  C.  4a-.;  11  P.  .512. 
Wright  V.  Asehheim.  4  U.  4r>j;  11  P.  .^-^O.  SrnytSi 
V.  IjHWson,  7  1'.  410:  27  P.  4.  Haws  v.  Victoria 
Mining  Co..  7  U.  .'>1.">:  27  P.  6.%:  160  U.  K  :m. 
Uyndnian  v.  ijtowe,  0  V.  23;  33  P.  227.  Hender- 


FUnt  T.  NelBon,  10  U.  261;  37  P.  4T9,  was  affirmed,  166  U.  S.  276. 


P.  (>49. 

Intermediate  onler;*  muHt  he  preserved  by  hill  oC 
exceptions  or  Htatenient  on  motion  for  new  trial. 
Beever  v.  White.  H  V.  18K:  30  P.  (itM.  T^owell  v. 
Parkinson.  -1  V.  64;  <i  P.  W. 

Insufficient  aaeignment  of  error.  When  onr 
of  the  errors  Hs.signed  on  appeal  is  "  that  the  evi- 
dence docs  not  :(upp<irt  lli«  nndinn,"  or  *'  tliat  thv 
findings  are  not  in  accordance  wiui  the  evidenve." 
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such  error  cattuot  be  reviewed  unless  the  flodiujcs 
are  broaght  into  the  record  on  motion  for  a  new 
trial.   Kahn  t.  Central  Smeltinx  Co.,  2  U.  371. 

The  supreme  court  will  not  review  a  caiiife  upon 
an  agreed  ntatcment  of  the  evidence  not  referred 
to  in  the  record.  Khmer  v.  Schnorf,  '3  V.  44;t;  24 
r.  809. 

Where  npoD  appeal  the  onVy  errors  assigned  are 
such  as  have  either  been  waived  in  the  court  below, 
or  such  aa  cannot  be  considered  1^  reason  of  the 
laches  of  the  appellant,  the  appeal  will  be  dismiased 
on  proper  motion.  Young  v.  Martin,  3  U.  484;  24 
P.  909. 

When  ground  of  moUon  is  verdict  against  law, 
•tatement  must  show  particularly  how  uai  why, 
•r  will  be  disregarded.   Gilbeison  t.  Miller  M.  ft 

8.  Co.,  4  U.  46;  5P.  699, 

A  statement  cannot  be  considered  upon  an  appeal 
unless  the  record  discloses  that  it  was  settled. 
Nelson  v.  Brizen,  7  U.  4.">4;  27  P.  578. 

Where  an  appeal  is  taken  upon  the  judgment 
roll,  rulings  of  the  court  not  preserved  by  bill  of 
ezc-eptions  cannot  be  considered.  Evans  V.  Jones, 
10  U.  Ifti;  37  P.  262. 

Where  ft  is  urged  that  a  trial  court  erred  in 
Tefusing  a  new  trial  on  the  grounds  of  newly  dLv 
covered  evidence,  and  it  does  not  appear  (mm  the 
^davit  why  the  newly  dlBcovercd  evidence  could 
not  have  been  produced  at  the  trial,  and  the  trans- 
cript shows  no  assignment  of  error  upon  the  action 
of  the  trial  court  thereon,  and  where  it  does  not 
appear  that  the  court's  attention  was  dirccte<l  to 
the  affidavit,  or  that  it  was  considered  by  the  court, 
or  identifl^  as  paper  used  on  the  hearing,  the 
appellate  court  will  not  consider  the  affidavit. 
McKay  v.  Farr,  —  U.  — ;  49  P.  649. 

Where  record  contains  a  general  statement  that 
the  charge  was  excepted  to,  correctness  of  any  part 
of  the  charge  will  Hustiin  whole.  Nelson  v.  Erixcn, 

7  U.  454;  27  P.  5TO.  Bowers  v.  U.  P,  Ry.  Co.,  4  U. 
215;  7  P.  251. 

Statement  containing  no  qiecifleationa  of  error 
will  be  disregarded.  Bankhead  v.  V.  P.  Ry.  Co., 
2  U.  507.  Sterling  v.  Parsons,  9  V.  81;  33  P.  ai5. 
Gill  V.  Hecht.  I  t  U.  5;  43  P.  626.  If  the  Btatemcnt 
upon  motion  for  a  new  trial  contains  no  specifica- 
tions of  error,  it  will  be  disregiirded,  even  though 
the  notice  does  contain  such  specification.  Over- 
ruling Stevens  v.  Higginhothnm.  6  U.  215;  21  P. 
B46.  Paragoonah  Cinal  Co.  v.  ISdwards,  9  U.  477; 
35  P.  487. 

SUFBICIBNOT  OF  BBOOBD.  Where  a  party 
appealing  from  a  judgment  doeH  not  file  and  serve 
astatement  on  appeal  within  twenty  days  from  the 
entry  of  thejadgment.  h  s  right  to  bi  beard  on  a 
atatnnent  is  waived  and  the  ca8!>  will  be  beard  on 
the  judgment  toll  alone.  Walker  v.  Hamburg- 
Bremen  Fire  Insurance  Co.,  2  U.  109. 

Where  only  paper  ftimishcd  is  not  at  all  in  com- 
pliance with  section  3650,  C.  1838,  the  appeal 
will  be  dismissed.  Rotch  v.  Hamilton,  7  U.  513; 
27  P.  694. 

Under  mlea  of  the  supreme  court  requiring 
truiseript  to  be  filed  within  thi  rty  days  after  appeal 
■hair  have  been  perfected,  unless  further  time  be 
allowed,  the  appeal  will  be  dismissed  if  transcript 
be  not  filed  within  thirty  days,  unless  satisfactory 
showing  of  reasonable  diligence  be  made.  Corinne 
If .  C.  ft  8.  Co.  v.  Johnston,  ,■>  U.  147;  13  P.  17. 

A  fidlure  to  file  the  transcript  on  appeal  or  brief 
in  aeoordance  with  the  rules  of  the  supreme  court 
is  cause  for  dismtssot.  Utah  Com'l  ft  "H.  Bank  v. 
Morgan,  0  U.  368:  36  P.  632.    Borlasj  v.  Morgan. 

8  U.  370:  36  P.  63:t.  Bailey  v.  Stevens,  9  U.  370;  36 
P.  633.  Bonestecl  v.  Fairvhild,  9  V.  371;  36  P.  633. 
Smerick  v.  Ogden  City,  9  U.  372;  36  P.  633. 

When  motion  to  dismiaa  appeal  was  denied  on 
■icoonnt  of  ahowingmade,  ana  when  no  additional 
time  was  asked,  the  denial  of  the  motion  contem- 
plated the  immediate  filing  of  the  transcript,  and 
H  the  same  is  not  done  theappeal  will  be  dismissed. 
Perego  v.  Dodge,  9  U.  3;  33  P.  221,  was  affirmed,  i 


Corinne  M.  C.  ft  8.  Co.  T.  Johnston,  5  U.  147:  13 
P.  17. 

Where  the  abstrjct  on  appeal  is  in  disregard  of 

the  ru!es  of  the  court,  and  diies  not  show  that  any 
motion  for  a  now  trial  was  nmde  nor  that  any 
Hiipcal  was  taken  from  the  judgment,  the  (.-ourt 
wilt  dismiss  the  appeal  on  ita  own  motion.  Andei^ 
son  Pressed  Brick  Co.  v.  Dubois  ft  WHliams,  10 
U.  60;  37  P.  90. 

An  appeal  upon  the  judgment  roll  will  not  be  dis- 
mL<!Sed  though  no  ezceptions  were  saved  to  any  of 
the  rulings  of  the  trial  court,  L'.  .S.  v.  Duggins,  11 
U.  430:  40  P.  707. 

Upon  an  appeal  from  the  judgment  ajone,  the 
appellate  court  may  order  records  affecting  the  judg- 
ment to  be  certified  up,  although  they  form  no  part 
of  the  judgment  roll.  McClelland  v.  Dickenson, 
2  U.  100. 

Where  record  .shows  findings  of  fact  and  conclu- 
sions of  law;  that  no  judgment  was  entered;  tliat 
notice  of  appeal  was  filed  but  never  served;  that 
statement  on  motion  for  new  trial  was  settled  but 
motion  never  beard — attempted  appeal  will  Ix"  dis- 
missed. Voorhees  v.  Manti  City,  13  U.  435;  45  P. 
564. 

Affidavits  used  on  motion  for  new  trial  not  incor- 

K rated  into  astatement  or  bill  of  exceptions  cannot 
conddered  on  appeal.  Nelson  v.  Brixen,  7  U. 
454;  27  P.  578.  Perego  v.  Dodge,  9  U.  3;  33  P. 
221.  N'or evidence.  Snell v. Claler, lU. S9B.  Spen- 
cer v.  Van  Cott,  2  U.  Si7.  ailbenon  v.  Millt-r  M. 
ft  S.  Co.,  4  U.  46;  5  P.  699. 

Papers  filed  with  the  record,  but  not  mode  a  rart 
thereof,  cannot,  be  considered.  Hussey  v.  Smith,  1 
U.  129.    Bachraaii  v.  Smith.  1  V.  237. 

On  appeal  from  an  order  refusing  to  discharge  an 
attachment  affldavite  used  not  embodied  in  bill  of 
exceptions  cannot  be  considered.  Bowring  v. 
Bowring,  4  V.  185;  7  P.  710. 

Where  stntementactually settled  but  not  authen- 
ticated h;  certificate  of  trial  judge  till  scimrtime 
afterwards;  /iW<f,  irregular  but  not  to  justify  striking 
it  from  record  on  appeal.  Marks  v.  Culmer,  6  V. 
339;  23  P.  757. 

Where  the  statement  does  not  appear  that  it  bad; 
been  signed  and  settled  by  the  trial  judge,  and  does 
not  contain  any  spetdflcations  of  errors,  it  cannot 
be  considered.  Snow  v.  Crowe.  3  D.  172;  2  P.  201*. 
Nelson  v.  Brixen,  7  U.  454;  27  P.  SM.  Slater  v.  U. 
P.  Ry.  Co..  8U.  178;  30  P.  493. 

Where  record  &ils  to  show  noUce,  {  3305  and 
notes. 

APPEALS  FROM  INFERIOR  COURTS.  On 

appeal  to  the  district  court  (torn  a  probate  courts 
the  former  has  power  to  mnuder  only  such  matters 
as  arc  embranen  in  the  order  appealed  from  or  as 
are  matters  of  equitable  cogniisance.  In  re  Monl- 
ton's  estate,  9  U.  159;  33  P.  694. 

Where  the  district  court  refused  to  dismisK  an 
appeal  from  a  justice's  court  on  account  of  delay  in 
filing,  and  the  record  won  silent  as  to  whether  the 
rules  governing  appeals  had  been  complied  with, 
Huch  action  of  the  district  court  would  not  be  dia- 
turbcd.  Hyndman  v.  Stowe,  9  U.  23;  33  P.  2?7. 
Van  Wagonen  v.  Barben,  9  U.  481;  35  P.  497. 

Sections  .V>Kj  and  3650,  C.  1888,  giving  either 
party  on  appeal  to  the  district  court  the  benefit  of 
all  legal  objections  made  below,  oblige  the  district 
court  to  revene  on  finding  oUections  to  the  venue 
well  taken.  Kansas  dty  Rinlware  Co.  v.  Neilson, 
10  U.  ST;  36  P.  131. 

RBVIBW. 

O^ecUons  not  raised  below.  Matters  not 
urged  in  court  below  cannot  be  first  urged  on 
appeal.  Firman  v.  Bateman,  2  U.  268.  Walker  v. 
Oont.  Ins.  Co..  2  U.  331.  Rhemke  v.  Clinton,  2  U. 
438.  Miller  v.  Zeigler,  3  U.  17;  5  P.  518.  People  v. 
Peacock,  5  U.  237;  14  P.  332.  Wiraraer  V.  Simon,  ft- 
U.  378;  35  P.  .507.  Cooper  v.  D.  ft  R.  Q.  Hy. 
Co.,  11  U.  46;  39  P.  478.   Wasatch  M'g  Co.  v.  Cres- 

;  u.  s.  160. 
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oent  M'g  Co.,  148  U.  S.  S93;  same  cue,  7  U.  8;  24 
P.  686.   BliBh  V.  MoComiok,  —  U.  — ;  49  P.  529. 

Diaoretloii  of  trial  court.  Action  of  trial  coart 
on  matters  vithin  its  discretion  will  not  be  reversed 
except  for  dear  and  palpable  abuse  of  sach  discie- 
tion.  Burlodc  t.  Shupe,  5  U.  438;  17  P.  19.  Hend< 
erson  y.  Higgins,  9  U.  2!»;  34  P.  6L 

PresumptlonB.  Where  the  evidence  is  not  all 
in  the  record,  its  sufficiency  to  support  the  jud|^ 
ment  is  presumed.  Cochrane  t.  Bussche,  7  U.  233; 
26  P.  294.  Warner  v.  Mutual  Acc.  Ass'n,  8  U.  431; 
32  P.  696.  People  v.  Lyman,  2  TJ.  30.  Crompton 
V.  Crow,  2  U.  245,  Spencer  v.  Van  Cott,  2  U.  337. 
U.  S.  V.  Groesbeck,  4  U.  487;  11  P.  542. 

And  charfie  not  shown  in  full  by  the  record  will 
be  presumed  to  have  been  correct.  Ctampitt  T. 
Kerr,  1  U.  246.  Byan  &  Beam  Cattle  Co,  T. 
Slaoghter,  6U.  878;  21  P.  997. 

Where  anneal  is  taken  on  judgment  roll  alone, 
findings  of  lower  conrt  are  condosive.  Doane  t. 
Snow,  2  U.  417.  Spencer  v.  Van  Cott,  8  U.  337. 
Coombs  V.  S.  L.  and  Ft.  D.  By.  Co.,  U  U.  137;  39  P. 
608.    Voorhees  v.  Manti,  45  P.  664. 

Statement  when  eettled,  ia  presumed  on  appeal 
to  contain  all  evidence  necessary  to  explain  errors 
assigned.  CeregMno  y.  Ceregliino,  4  U.  100;  6  P. 
623. 

Where,  on  appeal  from  the  judgment  roll,  it 
appeared  that  the  court  fonnd  certain  facte  hut  did 
not  find  any  conclusions  of  law  therefrom,  the 
action  of  the  court  below  was  affirmed.  Spenoer 
T.  Van  Cott.  2  U.  337. 

In  the  aheenoe  of  a  motion  for  a  new  trial  in  the 
court  below  and  npon  an  appeal  from  the  judgment 
alone,  the  findings  of  a  referee  are  conclusive  npon 
this  court,  and  will  not  be  disturbed.  Doane  t. 
Clinton,  2  U.  417. 

Where  the  record  does  not  contain  all  the  Instmo- 
tions  given,  it  will  be  presumed,  npon  appeal,  that 
the  charge  given  was  correct.  Ryan  &  Beam  Cattle 
Co.  V.  Slaughter,  6  U.  278;  21  P.  997. 

Where  bill  of  exceptions  shows  refbsal  of  a  re- 
qnest  to  charge,  but  neither  charge  given  nor  any 
exception  thereto,  it  will  be  prpsuuicd  on  appeal 
that  charge  given  covered  ground  of  request. 
Flint  v.  Nelson,  10  TJ,  261;  37  P.  479.  Afllrmed, 
16fi  U.  S.  a76. 

Error  appearing  In  the  record  can  be  avoided 
only  by  matter  affirmatively  shown  by  the  record. 
Conway  v.  Clinton,  1  U.  216. 

Weight  and  aul&oienoy  of  evidence,  gener- 
ally.  On  appeal  from  order  denying  new  trial, 
sufficiency  of  evidence  may  be  considered.  ITeed- 
ham  V.  Salt  Lake  City,  7  U.  319;  26  P.  920. 

Supreme  court  will  not  set  aside  verdict  or  find- 
ings, or  order  granting  new  trial,  where  there  is  a 
substantial  conflict  in  the  evidence.  Dewey  v. 
Snyder,  2  U.  344.  Walker  v.  Popper,  2  U.  281. 
Boacfa  T.  Gilmer,  3  U.  389;  4  P.  221.  Bowen  v.  U. 
P.  I^.  Co.,  4  U.  216;  7  P.  S61.  Toponoe  t.  Corinne 
H.C.  AS.  Co.,  6U.  437;24P.  634.  Pratt t.  Claw- 
son,  7  V.  254;  26  P.  300.  Ooodwin  v.  Hamilton,  7 
U.  475;  27  P.  584.  Hurd  v.  U.  P.  Ky.  Co.,  8  U.  241; 
.  30  P.  982.  Gallagher  v.  Yosemite  M.  Co.,  10  U.  189; 
37  P.  284.  Nelson  V.  Rapid  Tr.  Co.,  10  U.  196:  37 
P.  268.    Wimmer  V.  Simon,  9  U.  378;  3S  P.  507. 

Order  granting  new  trial  will  not  be  reversed 
where  there  is  a  substantial  conflict  of  the  evidence 
or  except  for  manifest  error  or  clear  abuse  of  dis- 
cretion. Davis  V.  Utah  Southern  Ry.  Co.,  3  TJ.  218; 
2  P.  521.  Bate  V.  Am.  Fork  Citv.  7  TJ,  189;  26  P. 
296.  White  v.  U.  P.  Ky,  Co.,  8  U,  56;  29  P.  1030. 
Tonsey  v,  Etxel,  9  U.  329;  34  P.  S91. 

The  supreme  ooait  will  not  set  aside  a  verdict 
where  the  evidence  Is  conflicting  unless  such  ver- 
dict be  BO  manifestly  against  the  weight  of  the 
evidence  as  to  show  that  the  jntr  acted  from  paa- 
^n  or  pr^udioe.  Oriffltha  t.  ClifL  4  U.  462;  11 
P.  600.  Hopkins  t.  Ogden  aty,  6  U.  390;  16  P. 


696.  Farr  v.  Orifflths.  9  U,  416;  35  P.  606.  Short 
T.  Pierce.  11  U.  89;  39  P.  4'^  Tarpey  v.  Sharp.  18 
TI.  383;  43  P.  104.  Hader  v.  Taylor,  Bonmey.  Arm- 
strong  Co..  — TJ.  — ;  49  P.  255. 

The  findings  of  fact  by  the  trial  court  will  not  be 
set  aside  unless  so  manifestly  against  the  clear 
preponderance  of  evidence  or  so  erroneoos  as  to 
demonstrate  some  oversight  or  mistake.  Hann&> 
man  v.  Karrick,  9  TJ.  236;  35  P.  1039.  Dooly  Block 
V.  S.  L.  Rapid  Transit  Co.,  9  U.  31;  33  P.  229. 
Whitesides  v.  Green.  13  TJ.  341;  44  P.  1032.  Hen- 
denwn  v.  Adams,  —  TJ.  — ;  48  P.  398.  Watson 
Mayberry,  —  U,  — ;  49  P.  479.  .Bliahv.McComiclc. 
—  TJ.  — ;  49  P.  529.  McKay  T.  Farr;  —  TJ.  — ;  49 
P.  649. 

Bvldenoe  JiutUjrlns  Judgment.  A  Judgment 
for  defendant  cannot  be  reversed  as  ai^nat  evi- 
dence, where  the  burden  was  on  plaintiff  to  prora 

that  the  land  sued  for  was  not  within  certain  exeep. 
tions  of  a  grant,  and  the  record,  though  not  appear- 
ing to  contain  all  the  evidence,  fails  to  show  that 
such  proof  was  made.  Corinne  Mill,  Canal  A  Stock 
Co.  V,  Johnson.  5  U.  147;  13  P.  17;  156  U.  S.  574. 

Where  the  conrt  below  refused  to  modify  the 
decree  for  alimony;  held,  that  such  question  is  one 
of  fact,  and  that  the  evidence  though  conflicting 
waa  Bufflcient  to  support  the  judgment.  Snow  v. 
Snow,  13  U.  15;  43  P.  620. 

Deceased  came  to  his  death  wliile  deacendiag 
defendant's  mine.  A  nonsuit  was  granted  on  en- 
denoe  respecting  the  manner  of  his  descent  wliich 
the  court  regarded  as  the  cause  contributinc  to  the 
loss  of  his  life;  but  as  there  were  reasons  and  theo- 
ries upon  which  the  manner  of  descent  might  be 
reconciled,  not  only  with  reasonable  care  but  safielar 
on  the  part  of  Qio  deceased,  and  as  there  was  ftor- 
ther  evidence  to  show  gross  negligence  on  the  part 
of  the  defendant  In  not  repairing  and  keeping  in 
a  safe  condition  the  ladder  upon  which  deceased 
descended,  it  was  error  in  the  oouit  to  grant  a  non- 
suit. Beese  y,  Morgan  S.  Mining  Co.,  —  TJ.  — ;  49 
P.  824. 

SMdenoe  not  Justifying  Judgment.  Where 
evidence  is  too  indefinite  to  support  the  findings, 
they  will  he  set  a^de  and  cause  remanded  for  fhr> 
ther  testimony.  Elliot  v.  Whitmore,  8  U.  253:  30 
P.  984.  And  verdict  manifestiy  against  the  undis- 
puted evidence.  HelMch  t.  Ogden  City  By.  Co., 
7  U.  186;  26  P.  295. 

Where  the  findings  of  fhet  on  a  material  ianie  are 
dearly  in  contravention  of  the  prepon derance  of 
evidence  and  so  manifestly  erroneoos  as  to  amount 
to  an  oversight  or  inadvertence  on  the  part  of  the 
court,  the  facta  so  found  and  the  decree  entered 
thereon  may  be  modified  by  the  supreme  court  BO 
as  to  conform  with  the  weight  of  evidence.  Salt 
Lake  City  v.  Colladge,  13  V.  522;  45  P.  891. 

When  the  findings  and  judgment  are  without 
any  testimony^  to  support  them,  it  is  the  duty  of  the 
court  to  set  aude  the  judgment  or  the  exception  to 
the  findings.  Eastman  t.  Gurrey,  14  U.  109;  49  P. 
310. 

BulingB  on  evidence.  Specifications  of  errors 
of  law  cannot  be  considered  as  speciflcatlonB  of 
particulars  in  which  the  evidence  was  tnsalfident 

Cunnington  v.  Scott,  4  U.  446;  11  P.  S78. 

Where  the  value  of  an  auinuil  was  not  dintnted 
and  plaintiff  and  another  witness  testified  that  it 
WHS  worth  $150,  a  verdict  in  that  sum  was  wai^ 
ranted  although  plaintiS'  gave  as  a  reason  for  his 
valuation  that  he  bad  been  ofiered  that  sum  for  the 
animal.  Johnson  v.  B.  G.  W.  By.  Co.,  7  D.  346;  26 
P.  926. 

It  is  harmlwis  error  to  admit  evidence  that  the 
rolling  stock  of  the  defendant  company  was  all  in 
bad  condition,  where  it  is  admitted  that  the  acei> 
dent  was  occasioned  the  defective  condition  of 
the  VreliB  T.  D.  &  B.  G.  W.      Co..  7  U. 
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Impeachment  of  a  witnev  on  an  immatorul  p^t 
in  Tint  Kroand  for  nTeisal  of  a  ewe.  Oodbe-Pittt 
r>niK  Co.  V.  AUen,  8  U.  117;  29  P.  881. 

A  jiidgmeDt  will  not  be  reversccl  for  error  in 
excluding  testimony  which  is  cnmalative  only,  if 
it  is  tippBient  that,  if  received,  it  would  not  affect 
the  rvm\t.  Cannoii  Pratt,  99  U.  8. 619;  Bame 
i-aste.  Pratt  t.  Young,  1  V.  347. 

Where  objection  to  a  certain  question  has  been 
orn)n(>(jusly  sustained,  but  the  information  called 
for  '}¥,  subsequently  given  to  the  Jury,  it  will  not  be 
regarded  as  reversible  error.  S^te  Bank  of  Utah 
V.  Burton-Oardner  Co.,  —  U.  — ;  48  P.  402. 

Un  crow  examination,  an  agreement  was  offered 
in  evidence  by  the  defendants  and  excluded  be- 
cause they  had  not  set  it  up  in  their  answer;  after> 
wants,  it  was  set  up  in  an  amended  answer  and 
admitted;  held,  that  its  exclusion  in  the  firat  in- 
stance would  not  constitute  reveirihle  error.  Id. 

Evidence  of  fonneracts  of  negligence  erroneoosly 
admitted  for  plaintiff  will  not  be  regarded  reveru- 
bleprrorif  tiimilar  evidence  is  afterward  admitted 
for  dt'f<'iidiint  on  question  of  want  of  due  care  on 
the  part  or  the  plaintiff.  SnlUvan  v.  Salt  lAke 
City,  la  U.  12-i;  44  P.  1039. 

Reversible  error.  Total  absence  of  findings  is 
reversible  error.  Beich  v.  Rebellion  M.  Co.,  3  U. 
•£H:  li  P.  70a.  Blumenthal  v.  Asay,  3  V.  607;  24  P. 
jma.  But  see  Haynes  v.  Boberto.  4  U.  406:  11  P. 
51i 

Findings  which  are  indefinite  and  uncertain,  and 
do  not  settle  the  rights  of  the  parties  is  reveruble 
error.    Ncphl  Irr.  Co.  t.  Jenkins,  8  U.  309;  31  F. 

Where  the  court  rejected  a  proposed  paper  as  a 
statement  upon  motion  for  a  new  trial  and  settled 
the  same  as  a  bill  of  exceptions;  held,  error.  Mc- 
Grath  v.  Tallent.  7  U.  256;  2«  P.  574. 

A  judzment  fur  plaintiff  in  an  action  to  recover 
on  certificates  of  deposit  alleged  to  have  been 
assigned  to  plaintiff  in  consideration  of  $1,000  will 
be  revcnted  where  the  consideration  is  attacked  for 
ftBud.  and  the  coort  fails  to  find  any  oousidoration 
for  the  assignment  Turner  v.  Utah  Title  Ins.  ft 
Trust  Co.,  10  U.  61;  37  P.  81. 

In  an  action  for  breach  of  contract  the  court 
charged  that  it  was  conceded  that  the  contract  was 
made:  exception  being  taken,  the  court  called  the 
jury  back  and  reinstructed  the  jury  in  such  a  man- 
ner as  to  give  it  the  impression,  in  thu  judgment 
of  the  snprcme  court,  that  the  judge  considered 
the  existence  of  the  contract  to  be  settled,  and  that 
he  merely  submitted  that  fact  to  the  jury  oat  of 
deference  to  defendant's  denial;  Add,  error.  Haw- 
leyv.  Corey.  9  U.  175;  33  P.  695. 

When  trial  court  erred  in  instructing  the  jury,  in 
spite  whereof  they  found  a  proper  verdict  suppotted 
the  evidence,  on  appeal  from  order  setting  aside 
such  verdict  as  against  law,  and  granting  new  trial, 
the  same  will  be  reversed  and  original  verdict  rein- 
stated. Krants  £.  G.  W.  By.  Co.,  12  U.  104;  41 
P.  717. 

Where  it  is  clear  almost  beyond  reasonable  con- 
troversy that  the  instructions  of  the  court  to  the 
jury  respecting  the  question  of  damages  had  been 
disreganied,  the  supreme  court  may  order  a  new 
trial;  the  same  influence  which  caused  the  jury  to 
disregard  the  instructions  of  the  court  may  have 
misled  them  In  passing  upon  other  questions  in  the 
case.  Wright  v.  Southern  Padfic  Co.,  14  U.  383;  46 
P.  375. 

Upon  a  writ  of  error  to  reverse  a  judgment  by 
default,  such  defects  in  the  complaint  as  could 
have  been  taken  advantage  of  before  judgment  by 
general  demurrer  may  he  reviewed,  and  if  the 
jodgment  would  have  been  reversed  on  motion,  if 
made,  because  the  complaint  did  not  state  fiiicts 
sufficient  to  eonstitnte  a  cause  of  action,  it  muy  he 
reversed  for  the  aune  reason  npon  error.  luAl- 
UsterT.  Kiiliii.lU.a7S;  19BU.B.87. 


Haimlese  error.  Judgment  will  not  be  reversed 

because  immaterial  finding,  which  has  worked  no 
injury  to  nppellatit,  is  against  evidence.  Farns- 
worth  V.  Holderman,  3  U.  3til;  4  P.  337. 

A  decree  in  equity  supported  by  the  evidence 
will  not  be  reversed  for  erroneous  findings.  Max- 
field  West.  6  U.  370;  24  P.  98.  Fisk  v.  Patton. 
7  U.  399;  27  P.  1. 

Failure  to  find  on  immateiial  issues  is  not  error. 
Orr  V.  Rich,  5  U.  519;  17  P.  261.  Groome  v.  Ogden 
City.  10  U.  54;  37  P.  90.  Chambers  V.  JEmery,  13 
U.  374;  45  P.  192. 

Where  equity  case  tried  by  court  and  record  con- 
tains evidence  justifying  the  decree,  no  errors  in 
admitting  or  rejecting  teKtimony  will  be  considered 
on  appeal.  Sogers  v.  Cook,  8  U.  123;  30  P.  234. 
S.  L.  F.  &  M.  Co.  V.  Mammoth  M.  Co.,  6  V.  351;  23 
P.  760.  Same  rule  in  case  at  law  tried  without  a 
Jury.  Victoria  Mining  Co.  t.  Haws,  7  U.  615;  87 
P.  Ofi;  160  U.  8.  303. 

Harmless  error  is  no  ground  of  revenal.  Bnell 
V.  Crowe.  3  U.  26;  5  P.  522.  Wells  v.  B.  G.  W.  By. 
Co.,  7  V.  *H2;  27  P.  688.  Hyde  v.  U.  P.  Ry.  Co.,  7 
U.  356;  26  P.  979.  Victoria  Mining  Co.  v.  Haws,  7 
U.  515;  27  P.  695;  160  U.  8.  303.  Leak  T.  K.  G.  W. 
By.  Co.,  9  U.  246;  33  P.  1046.  Chambers  ▼.  Emery, 
13  U.  374;  45  P.  192. 

A  judgment  will  not  be  revetsed  for  refusal  to 
give  an  instruction  abstractly  correct  where  tiM 
&ctB  upon  which  the  instruction  is  based  are  nen- 
tived  1^  the  verdict  Snell  t.  Crowe,  3  U.  26;  6  P. 
S22. 

It  is  not  reversible  error  to  fail  to  make  findings 
on  material  issues  when  they  would  necessarily 
have  been  pr^udicial  to  the  appellant  when  the 
facts  already  found  are  sufficient  to  sustain  the  j  udg- 
ment.   Groome  v.  Ogden  City.  10  U.  54;  37  P.  00.  \ 

Where  plaintiffs  show  contract  but  no  H<tmm«f^ 
granting  nonsuit  is  not  reversible  error.  Tomes  t. 
Dunn,  7  U.  497;  27  P.  692. 

Where  plaintiff  both  demurred  and  answered  to 
cross-complaint,  it  not  appearing  that  demurrer 
was  ever  called  to  the  court's  attention,  failure  to 
rule  thereon  is  not  reveruUe  error.  Darke  t. 
Smith.  14  U.  36;  45  P.  1006. 

Where  a  decree  is  entered  in  which  it  is  recited 
that  findings  of  and  conclusions  of  law  have 
been  filed,  and  in  the  findings,  after  setting  forth 
the  facts  underseven  subdivisions,  there  is  added  the 
following:  "Upon  the  conclusions  of  law  and 
the  foregoing  facta,  the  court  finds  that  the  pli^n* 
tiffs  have  no  cause  of  action  herein  against  the 
defendants,  and  the  defendants  are  entitled  to  a 
judgment  against  the  plaintiff^  for  the  costs  of  this 

action  taxed  at  $  "  ;  A«Id,  that  the  same  is  suffl- 

dent  as  a  conclnsion  of  law.  Blish  t.  McCwniek. 
—  U.  ^  49  P.  689. 

Otjjections  waived.  Where  counsel,  by  stlpn- 
lation,  agreed  that  the  statement  on  motion  for  a 
new  trial  was  full,  true,  and  correct,  and  that  the 
same  might  be  settled  by  the  court,  reserving  only 
the  objection  "  that  no  statement  was  made 
within  the  time  provided  by  law,  and  that  no  order 
of  the  court  was  obtained  extending  the  time,"  an 
objection  raised  for  the  first  time  in  this  court,  that 
the  notice  was  defective,*win  be  regarded  as  waived. 
Hamilton  v.  Dooly,  —  U.  — ;  49  P.  769. 

Where  both  parties  have  admitted  certain  facts 
to  be  true,  neither  of  them,  on  appeal,  will  be  heard 
to  contest  or  deny  such  admitted  facts.  Meta  t. 
Schweitzer,  8  U.  184;  30  P.  683. 

Second  appeal.  Dedsion  on  former  appeal  is 
the  law  of  the  case,  and  judgment  below  in  accord- 
ance  tiierawith.  the  questions  of  law  and  &ct  being 
the  same,  will  not  be  reversed.  Venard  v.  Green. 
4  U.  456;  IIP.  337.  Whittemore  v.  Cope,  11  U. 
344;  40  P.  256.  Krantz  v.  B.  G.  W.  By.  Co.,  13  U. 
1:43P.623.  Brimmv.  Jones,13n.440:  4BF.4& 
lesu.&isa  First Nat4Buk of BalWr.Leirtk 
18  U.  607;  46  P.  890.  ««iwv.«nn% 
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But  former  opinion  on  different  eTidence^wHI 
not  bind  the  court  ou  second  appeal.  Socitte  des 
Uines  T.  MackiDtoeb,  7  U.  3li;  24  P.  669. 

On  aeoond  appeal  from  a  Judgment  entered  in 
accordance  with  the  Temittitar  in  the  first  ajtpeal, 
the  findings  made  before  the  first  appeal  will  be 
stricken  out  Stereiu  t.  Higginttotlum,  6  V.  341; 

as  P.  TOT. 

The  supreme  court  may  reverse  a  former  decision 
in  a  cnM>  where  the  weight  of  authority  is  against 
finch  decision,  and  it  is  apparent  that  injustice  will 
be  done  in  all  canes  of  like  character,  and  where 
tbe  ooart  in  not  a  court  of  last  resort.  U.  8,  v. 
Scott  Elliot,  12  U.  119;  41  P.  730. 

A  decision  of  tho  eupremo  court  of  the  territory 
is  res  a^udicate  and  binding,  and  will  not  be 
reviewed  as  between  the  same  parties  and  their 
privies  on  a  subsequent  appeal  in  the  same  case, 
notwithstanding  the  fact  that  tho  case  might  have 
been  taken  to  the  snpreme  court  of  the  United 
States.  SiWa  v.  Pickard,  14  U.  345;  47  P.  144. 

Where  plaintiff  was  awarded  damages  but  denied 
injunction,  and  appeals  from  the  reftisal  to  grant 
the  i^junction,  and  the  appellate  court  decides 
sOflh  reAisal  to  be  error,  and  reverses  the  Judgment, 
defendant  ia  not  entitled  to  a  new  trial  on  tbe 
ineathm  of  dannges,  as  tbe  jndgnient  for  demotes 
hi  res  Jndicata.  Coombs  v.  Salt  Lake  ft  Ft.  D.  By. 
C*..  11  U.  137;  89  P.  503. 

DBOXSION,  UODmOATION,  BTa  Upon 
upe«l  from  judgment  rendered  under  provision  of 
aSction  3600,  C.  L.  1888,and  order  denying  new  trial, 
Aiffieiency  of  facts  to  warrant  sach  Judgment  may 


be  reviewed.  Orth  v.  Z.  C.  M.  I.,  5  C.  419;  16  P. 
590. 

A  finding  that  defendant  is  entitled  to  sufficient 
water  to  irrigate  thirty-one  acres,  iBnotsttfiiciently 
certain,  and  should  be  modified  to  state  the  amount 
of  water  nocesRary  in  miner's  inches,  or  the  frac- 
tional part  of  tbe  stream  in  question;  held  further, 
that  a  finding  that  tbe  defendant  is  entitltd  to 
maintain  a  small  ditch"  sufScient  to  irrinmte 
thirty-one  acres,  and  to  tbe  diversion  of  "  a  small 
amount  of  water  for  culinary  and  domestic  nar- 
po&es"  is  uncertain,  and  should  be  modified  as 
hereinbefore  stated.  Nephi  Irrigation  Co.  v.  Vick- 
ers,  —  U.  — i  49  P.  301. 

Where  tbe  construction  of  a  contract  by  the  trial 
court  ia  unwarranted,  the  appellate  court  may 
modify  such  Instouction  and  require  a  decree  in 
conformity  therewith  to  be  entered.  Salt  I,«k« 
City  V.  Colladge,  IS  U.  522;  45  P.  691. 

Supreme  court  may  modify  judgments.  First 
Nat.  Bank  of  Hailey  v.  l^ewis.  13  V.  507;  45  P.  890. 
Having  all  the  evidence  before  it,  court  may  modify 
decree  as  seems  just  irrespective  of  findings  below. 
Salina  Creek  Jrr.  Co.  v.  SUina  Stock  Co.,  7  U.  4.56; 
27  P.  578.  Paragoonoh  F.  ft  a  Co.  V.  Edwards,  9 
U.  477;  35  P.  487. 

It  is  not  necesBary  for  tbe  snpreme  coort  to  pan 
upon  each  and  every  question  raised  on  appeal 
when  tbe  case  is  rovened.  Wright  T.  Sod  thorn 
Pacific  Co.,  -  U.  — ;  49  P.  809. 

It  appearing  on  appeal  that  the  lower  court  lias 
already  set  the  Judgment  aside  and  granted  a  new 
trial,  the  judgment  will  be  reversed.  Elliot  v. 
Whitmore,  11  U.  306;  40  P.  201. 


^^4>tt'^fl^^iC<(.     3305.  Appeal  taken  by  filing  and  serving  notice.  Undertaking. 
/  ^^^Aji  appeal  is  taken  by  filing  with  tho  clerk  of  the  court  in  which  the  judgment  or 

GX.     order  appealed  from  is  entered,  a  notice  stating  tho  appeal  from  the  same,  or  some 
f^^ff        specific  part  thereof,  and  serving  a  similar  notice  on  the  adverse  party  or  his 
fv'f        attorney.    The  order  of  service  is  immaterial,  but  within  five  days  after  service 
9f  the  notioe  of  appeal  an  undertaking  shall  be  filed  or  a  deposit  of  mone^  be  made 
with  the  clerk,  as  hereinafter  provided,  or  the  undertaking  be  wai'V'ed  in  writing 
[C.  L.  I  3636*. 


by  tbe  adverse  party. 

Gal.  C.  Civ.  P.  \  940». 

Imperfect  appeal  may  be  cured  permission, 
\  3319.  Notices,  and  fifing  and  service  of  papers, 
^6  3330-3337. 

KOnCB.  Where  lecotd  f^ls  to  show  service  of 
BotioB,  appeal  will  be  dismiaaed.  Voorheea  t. 
Uanti  aty,  13  U.  4%;  45  P.  564. 

Where  the  findings  of  tbe  court  in  a  judgment 
roll  offered  in  evidence,  show  that  the  notice  of 
ai>peal  fhnn  an  inferior  court  was  duly  served,  this 
will  be  binding  in  any  collateral  attnck,  notwitli- 
atanding  that  there  is  no  other  written  proof  of 
service  ui  the  record.    Kinney  v.  Lewis,  2  U.  512. 

One  notice  and  undertaking  only  arc  required 
«n  appeal  from  judgment  and  order  denying  new 
trial  in  same  case.  Hount  v.  Simons,  3  U.  230;  6  P. 
563. 

ADVUU8S!  PARTY.  -Adverse  party  herein 
moans  every  party  to  the  action,  Iiowevcr  brought  in, 
whose  interests  require  tliat  tbe  order,  decree,  or 
judgment  aroealed  from  be  sustained.  Com')  Nat. 
Bank  v.  U.  S.  Sav.  Loan  &  Bld'g  Co.,  13  U.  189;  44 
P.  1013. 

PlaintilF  obtained  ajudgment  by  default  on  tho 


forecloaure  of  a  mortage  of  realty  agidnst  S.  m 
receiver  of  a  partnenbip  and  T.  as  adnanistratriz. 

The  money  for  which  the  mortgage  had  been  given 
was  received  and  used  by  the  partnersh^),  and  the 
land  mortgaged  was  partnership  land.  The  admin- 
istratrix was  the  wife  of  one  of  the  paitneis  «nd 
tbe  deficiency  judgment  was  entered  against  her. 
Upon  appeal  the  administratrix  failed  to  serve 
notice  on  S.,  the  receiver;  AeM,  that  S.  was  va 
adverse  party  under  section  3636,  0.  Xj.  1688,  and 
that  the  tailure  te  serve  him  with  notice  was  fiatal 
to  tbe  appeal.  Bache  v.  Eftanley,  —  U.  — ;  48  P. 
648. 

UNDBRTAEINa.  Failure  to  file  undertlddng 
or  make  deposit  within  time  hereunder  renden 
appeal  a  nnllity,  and  its  dismissal  imperative.  Sec- 
tion 36r>0,  C.  L.  1888,  has  no  application.  Cook  t. 
O.  S.  L.  &  U.  N.  Ey.  Co.,  7  U.  410;  27  P.  5. 

Sections  3636  and  3650,  C.  L.  1888,  and  section  I, 
act  March  10,  1892,  do  not  permit  an  affidavit  of 
inability  to  bear  the  expenses  of  an  action,  <dc.,  in 
lieu  of  an  undertaking  on  appeal.  Boiaon  v. 
Anderson,  9  U.  134;  33  P.  681. 


3306.  Requisites  of  undertaking.  The  undertaking  on  appeal  must 
be  in  writing,  ana  must  be  executed  on  the  part  of  the  appellant,  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  damages  and  costs  which  may 
be  awarded  agiunst  him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
three  hundred  doUars ;  or  that  sum  must  be  deposited  with  tbe  clerk  with  wliimi 
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the  judgment  or  order  was  entered,  to  abide  the  event  of  the  appeal.    [C.  L. 
g  3637. 

CbL  C  (Xt.  p.  I  Ml.  Undertaking  on  appeal  need  not  be  signed  hy 

Sureties  on  nndertaking  are  liable  though  appeal  appellant,  he  being  already  bound  by  judgment. 

dismissed  because  undertaking  not  filed  in  ume.  Butterflcid  t.  Muantain  Ice  Cold  Storage  Co.,  11  U. 

Ptatt  T.  Gilbert,  8  U.  54;  2»  P.  966.  194;  38  P.  824. 

3307.  Undertaking  on  appeal  from  money  j  udgment.  If  the  appeal 
be  from  a  judgment  or  order  directing  the  payment  of  money,  it  does  not  stay 
the  execution  of  the  same,  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant  by  two  or  more  sureties,  to  the  ^ect  that  th^  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the  judgment  or  order 
appealed  from,  or  any  part  thereof  be  affirmed  or  the  appeal  be  dismissed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  judgment  or  order,  or 
the  part  of  such  amount  as  to  which  the  judgment  or  order  is  aiBrmed,  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  may  be  awarded  against  the  appel- 
lant upon  the  appeal,  and  that  if  the  appellant  does  not  make  such  payment 
within  thirty  days  after  the  filing  of  the  remittitur  from  the  supreme  court  in  the 
oonrt  from  whicdi  the  appeal  is  taken,  judgment  may  be  entered  on  motion  of 
tiie  respondent,  in  his  favor  against  the  sureties,  for  such  amount,  t(»;ether 
with  the  interest  that  may  be  due  thereon,  and  the  damages  and  costs  whic^  may 
be  awarded  against  the  appellant  upon  the  appeal.  If  the  judgment  or  order 
appealed  from  be  for  a  greater  amount  than  two  thousand  dollars,  and  the  suretiee 
do  not  state  in  their  affidavits  of  justification  accompanying  the  undertaking  that 
they  are  each  worth  the  sum  specified  in  the  undertaking,  the  stipulation  may  be 
that  the  judgment  to  be  entered  gainst  the  sureties  shall  be  for  such  amounte 
only  as  in  their  affidavits  they  may  state  they  are  severally  worth,  uid  judgment 
may  be  ent^^  against  the  sureties  by  the  court  from  which  the  appeal  is  taken, 
pursuant  to  the  stipnlations  herein  designated.  When  the  j  advent  or  order 
appealed  from  is  made  payable  in  a  specified  kind  of  money  or  currency,  the 
judgment  entered  against  the  sureties  upon  the  undertaking  must  be  made 
payable  in  the  same  kind  of  money  or  currency.    [C.  L.  §  3688. 

Cal.  C  Civ.  P.  g  942.  eeiver  may  be  appointed  to  preflerre  proper^  pend- 

QnalifleatlonH  of  sureties  generally,  2  3493.   Be-     ing  an  appeal  S  3114. 

3308.  Id.  When  judgment  directs  delivery  of  personal  prop- 
erty, etc.  If  the  judgment  or  order  appealed  from,  direct  the  assignment  or 
delivery  of  documente,  or  personal  property,  the  execution  of  the  same  cannot  be 
stayed  by  appeal  unless  the  things  required  to  be  assigned  or  delivered  be  placed 
in  the  custcniy  of  such  officer  or  receiver  as  the  court  or  the  judge  thereof  may 
appoint,  or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sui*eties,  and  in  such  amount  as  the  court,  or  the  ju<^e  thereof 
may  direct,  to  the  effect  that  the  appellant  will  obey  the  order  of  the  appellate 
court  upon  the  appefd.    [0.  L.  §  3639. 

Cal.  C.  Civ.  p.  e  943. 

3309.  Id.  When  judgment  directs  conTeyance.  If  the  judgment  ! 
or  order  appeided  from,  direct  the  execution  of  a  conveyance  or  other  instrament, 
the  execution  of  the  same  cannot  be  stayed  by  the  appeal  until  the  insti'ument  is 
executed  and  deposited  with  the  clerk  with  whom  the  judgment  or  order  is 
entered,  to  abide  the  judgment  of  the  appellate  court.    [C.  L.  §  3640. 

Cftl.  c.  CSV.  p.  3  944. 

3310.  When  judgment  directs  sale  or  poesession'of  real  prop- 
erty. If  the  judgmrat  or  order  appealed  from,  direct  the  sale  or  delivery  of 
possession  of  real  prope.  ty,  the  execution  of  the  same  cannot  be  stayed  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appellant,  with  two  or  more 
sureties,  to  the  effect,  that  during  the  possession  of  such  property  by  the  appel- 
lant, he  will  not  commit,  or  stifier  to  be  committed,  any  waste  thereon,  and  that 
if  the  judgment  be  affirmed  or  the  appeal  dismissed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  time  of  the  appeal  until  the  deliv- 
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ery  of  the  posseafflon  thereof  and  of  any  waste  committed  thereon,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court 
by  which  the  judgment  was  rendered  or  order  made,  and  which  must  be  specified 
in  the  .mdertaking.  When  the  judgment  is  for  the  sale  of  mort^ged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the  underteking  must  also 
provide  for  the  payment  of  such  deficiency.    [C.  L.  §  3641*. 

Oal.  C.  Civ.  P,  I  94^.  is  one  directing  delivery  of  possession  of  real  P«>]p- 

Jod^ient  giving  plaintiff  certain  water,  and  erty  under  this  sectii  n.  Elliot  v.  Whitmore,  10  C. 
xestraining  defendant  from  taking  or  tuing  same,     338;  37  P.  459. 

3311.  Id.  May  be  in  one  or  several  inBtmments.  The  under- 
takings prescribed  by  the  foregoing  sections  may  be  in  one  instrument  or  sev^^, 
at  the  option  of  the  appellant.    [G.  L.  g  3643. 

Gal.  C.  rav.  P.  g  947. 

3312.  Exception  to  sureties.   Justification.  Failure.  Dmosit. 

The  adverse  party  may  except  to  the  sufficiency  of  the  sureties  to  the  un(tertak- 
ings  mentioned  in  this  chapter  at  any  time  within  ten  days  after  the  filing  of  such 
undertakings;  and,  unless  they  or  other  sureties,  witliin  ten  days  after  the  appel- 
lant has  been  served  with  notice  of  such  exception,  justify  before  a  judge  of  the 
court  below,  or  clerk  thereof,  upon  five  days'  notice  to  the  respondent,  of  the  time 
and  place  of  justification,  execution  of  the  judgment,  decree,  or  order,  appealed 
&om  is  no  longer  stayed.  In  all  cases  where  an  undertaking  is  required  on  appe^ 
by  the  provisions  of  Hiia  chapter,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from  and  such  additional  amount  as  the  court  may  order, 
and  the  three  hundred  dollars,  in  addition,  is  equivalent  to  filing  the  undertaking. 
In  all  cases  the  undertaking  or  deposit  may  be  waived  by  the  written  consent  of 
the  respondent.    [C.  L.  §  3644*. 

Oat  C.  Civ.  P.  i  948*.  section  3660,  C.  I..  1688,  appeal  must  be  dismissed. 

Qnaliflcatlons  of  sureties  generallT,  S  348S.  Pratt  v.  Juris,  6  U.  6;  28 . 

Where  sureties  &il  to  j  ustify  within  time  under 


3313.  Effect  of  stay.  Court  naay  relieve  trustees  from  bond. 
Attachment.  Whenever  an  appeal  is  perfected,  as  provided  in  tlie  preceding 
Bections  of  this  chapter,  it  ataj^s  all  further  proceedings  in  the  court  below,  upon 
the  judgment  or  order  appealed  from,  or  upon  the  matter  embraced  therein,  and 
releases  from  levy  property  which  has  been  levied  upon  under  execution  issued 
upon  said  judgment;  but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  affected  by  the  order  appealed  from.  The  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administrator,  trustee,  or  other  person 
acting  in  another's  right.  An  appeal  does  not  continue  in  force  an  attachment, 
unless  an  undertaking  be  executed  and  filed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  in  doable  the  amount  of  the  debt  claimed  by  him,  tiiat  the 
appellant  will  pay  all  costs  and  damages  which  the  respondent  may  Bustidn  by 
reason  of  the  attachment,  in  ease  the  judgment  of  the  court  below  be  sustained 
or  the  appeal  be  dismissed.    [G.  L.  §  3642*. 

Cal.  C.  Civ.  P.  3  946».  For  former  opinion  see  11  U.  421;  40  P.  705.  Wells 

Provision  hereof  that  court  may  dispenso  with  v.  Keller.  12  U.  437;  42  P.  1133. 

nndertaking  in  certain  cases  does  not  embrace  BSFFBCTT  OP  APPBAL.    Where,  pending  am 

action  brought  by  collector  in  Us  own  Tight  for  appeal,  an  execution  is  issued,  and  the  property  of 

delinquent  taxes.    Crismon  T.  Bingham  C.  ft  C.  F.  the  defendant  levied  upon,  there  being  no  super- 

By.  Co.,  3  U.  249  ;  2  P.  208.  Bedeas  bond,  and  afterward  the  Jadgment  fa 

An  administrator  who  had  been  removed  and  bis  reversed  and  case  dismissed,  the  lower  court  cannot 

letters  revoked  by  the  probate  court,  could  appeal  entertain  uiy  motion  on  beh^fof  the  party  redeem- 

underrale  24  of  the  supreme  court,  without  nling  Ing  from  the  execution,  and  render  Judgment  for 

anv  underd^i^  on  appeal.  Uebel  v.  Maltese,  2  U.  coete  in  his  favor  against  the  plaintiff.   No  case  is 

430.  before  the  court,  and  its  decree  stands  for  nanght. 

The  supreme  conrt  rule  24  (0  U.  521)  providing  Even  had  the  cause  been  rananded,  there  is  no 

that  an  administrator  who  has  given  an  official  bond  statute  authorizing  such  a  motion  and  decne.  Wall 

may  appeal  without  giving  an  additional  undertak<  v.  Dodge,  3  U.  168;  2  P.  206. 

ing,  does  not  apply  to  a  case  where  the  sureties  Where  the  appellant  had  sued  ont  a  writ  of  error, 

have  been  disdbarged  before  the  appeal  is  taken,  and  filed  a  supersedeas  bond,  and  had  taken  all  tlw 
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stepfi  neeessaiT  to  temove  the  cause  to  the  T7.  S.  operationof  thelii^anetion.  BuUioD-Beck&Cham- 

supromo  court;  held,  that  the  territorial  supreme  pioa  M.  Go.  v.  Eureka  Hill  M.  Co.,  6  U.  ISl;  IS  P. 

«ourt  had  not  lost  jarisdiction  to  remit  its  judg-  174. 

ment  to  the  lower  court.   Opeosttaw  T.  Utah  and  But  appeal  in  a  water  case  from  decree  dividing 

Nevada  By.  Co.,  6  U.  26S;  21  P.  999.  waters  of  a  stream  and  epjoining  defendant  from 

Judgment  on  appeal  is  not  binding  on  parties  in  talcing  more  than  his  share,  when  the  court  has  ^ 

the  lower  court  who  are  not  made  such  in  the  refused  to  suspend  such  injunction  pending  the 

appellate  court.   In  re  Oibbs,  4  U.  97;  6  P.  625.  appeal,  does  not  deprive  lower  court  of  jurisdiction 

Perfecting  an  appeal  and  giving  a  superBedeas  to  punish  as  contempt  violation  of  sneh  iojunotion. 

bond  in  a  case  where  an  injunction  has  been  Ex  parte  Whitmoze,  8  U.  441;  35  F.  684.  - 
granted,  does  not  solLify  decree  or  suspend  the 

3314.  Undertaking  where  judgment  directs  or  prohibits  par- 
ticular  act.  Stay.  If  the  judgment  appealed  from  directs  or  prohibits  the 
doing  of  any  particular  act  or  thing,  and  no  express  provision  is  made  by  statute 
in  regard  to  the  undertaking  to  be  given  on  appeal  therefrom,  the  execution 
thereof  shall  not  be  stayed  by  an  appeal  therefrom,  unless  an  undertaldng  be 
entered  into  on  the  of  the  appelluit  in  such  sum  as  the  court  or  judge  shall 
direct,  and  by  at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damages  which  the  opposite  party  may  have  sustained  by  the  not  doing  or  the  doing 
of  the  particular  act  or  thing  directed  to  be  done  or  prohibited  from  b^ng  done 
hy  the  judgment  appealed  from,  and  to  such  further  effect  as  the  court  or  judge 
shall,  in  discretion,  direct. 

Wis..  S.  &  B.  An.  9.  (1889)  g  3(»9*. 

3315.  No  stay  in  case  of  usurpation  of  office.  Sale  of  perishable 
properly.  Where  the  defendant  is  adjadged  guilty  of  usurping,  inkuding  into, 
or  unlawfully  holding  public  office,  civil  or  military,  within  th^  state,  the  exe- 
cution of  the  judgment  shall  not  be  stayed  by  an  appeal.  Where  the  judgment 
appealed  from,  directs  the  sale  of  perishable  property  and  proceedings  are  stayed, 
the  court  may  order  the  property  to  be  sold  and  the  proceeds  thereof  to  be  depos- 
ited to  abide  the  judgment  of  tiie  appellate  court. 

Cal.  C  CiT.  P.  {  948*.  Judgment  of  oaater  not  st^ed  hy  a^eal,  2  8686. 

3316.  Olerk  to  transmit  original  papers  to  supreme  court,  ^j^^/^^^ 
Copies  sent  if  directed.   Upon  an  appeal  being  perfected,  tne  dwfc  of  the  ly  V 
court  from  which  the  appeal  is  taken,  shall,  at  the  expense  of  the  appellant,  iGt^-Cfyttptf  V  *» 
with  transmit  to  the  supreme  court  the  papers  constituting  the  record  on  appeal,  /^fi 
The  court  may,  however,  for  good  cause  shown,  direct  copies  to  be  sent  in  Ueu  of 

the  originals.  The  clerk  shall  also,  in  all  cases,  transmit  to  the  supreme  court  the 
notioe  of  appeal  together  with  a  certificate  of  the  clerk  that  an  undertaking  on 
appeal,  in  due  form,  or  a  stipulation  of  the  parties  waiving  an  undertaking,  has 
been  properly  filed;  and  he  shall  annex  to  the  papers  so  transmitted  a  certificate 
under  his  heuid  and  the  seal  of  the  court  from  which  the  appeal  is  taken,  certify- 
ing that  they  are  the  original  papers,  or  copies  as  the  case  may  be,  and  tiiat  they 
are  transmitted  to  the  supreme  court  pursuant  to  such  appetu.  No  further  cer- 
tificate or  attestation  shall  be  necessary.    [C.  L.  §§  3647-9*. 

Wis.,  8.  &  B.  An.  8.  (1889)  g  3050*.  What  constitutes  record  on  appeal,  2  3302. 

3317.  Id.  Failure  to  transmit,  ground  for  dismissal.  If  the  appel- 
huat  shidl  tail  to  cause  such  papers  to  be  transmitted  and  filed  in  the  supreme 

court  within  thirty  days  after  the  perfecting  of  the  appeal,  the  appeal  may  be 
dismissed  on  motion  of  the  respondent.    [0.  L.  §  3650*. 

CftL  C.  Civ.  P.  954*    See  Sup.  '96,  p.  2a  C3ostB  on  diamiaaal,  I  3345. 

3318.  Dismissal  affirms  judgment.  Exception.  Amendments 
permitted.  The  dismissal  of  an  appeal  is  in  effect  an  affirmance  of  the  judg- 
ment or  order  appealed  from,  unless  the  dismissal  is  expressly  made  without 
prejudice  to  another  appeal.    [C.  L.  §  3661. 

Oal.  C.  Ot.  p.  2  K5.  MoNon  to  dlsmlse  must  be  based  on  all  grounds 

When  motion  to  dismiss  ai>peal 
ppellant  is  e8t(n>ped  ttam  claiming 
rud  abandoned  the  appeal.  Corii 
-Co.  T.  Johnston.  6  U.  147;  13  P.  17. 


When  motion  to  dismiss  appeal  is  denied,  the  then  existing  therefor:  grounds  not  specified  an 
appellant  is  estopped  ttam  claiming  that  he  after*  waived.  Stevens  v.  Higginbotham,  6  U.  841;  23  P. 
mud  abandoned  the  appeal.   Corinne  U.  0.  A  8. 
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V.  Raybonld,  2  U.  277. 

Section  C.  Xi.  1B88,  does  not  «nthorIn  the 
givinK  of  an  undertakInK  in  the  supreme  coart  in 

the  first  instance,  but  on^  in  a  case  where  an  insnf- 
licient  andertaking  has  been  given  in  the  lower 
court  within  the  time  prescribed  by  law.  Cook  v. 
O.  S.  L.  &  U.  N.  Ey..  7  U.  416;  27  P.  6. 


3319.  Imperfect  appeal  may  be  cured  by  permiBsion.  Wh^i  a 
party  ahall  in.  good  faith  give  notice  of  appeal,  axid  diaU  omit,  through  mistake  or 
aoddent,  to  do  any  other  act  necesaary  to  perfect  the  appeal  or  make  it  effectual, 
ior  to  stay  proceedings,  the  court  from  which  the  appeal  i»  taken  or  the  judge 

thereof,  or  the  supreme  court  or  one  of  the  justices  thereof,  may  permit  an 
amendment  or  the  proper  act  to  be  done,  on  such  terms  as  may  be  just.  [G.  X<. 
§  3650*. 

Wis.,  S.  A  B.  An.  S.  (1689)  §3068.   Minn.  (18M) 
1 61U*. 

Where  a  motion  to  dismin  an  appeal  is  made 
upon  the  ground  that  no  undertaking  on  appeal 
lias  been  filed  in  the  court  below,  and  such  motion 
is  met  an  affidavit  that  the  appeal  has  been 
taken  In  sood  faith,  the  court  will  allow  a  new  and 
additional  undertakingonappeal  tobeflled.  Almy 

3320.  Bestitution.  Innocent  parties  protected.  Costs  on  appeals 
for  delay.  When  the  judgment  or  order  is  reversed  or  modified,  the  appellate 
court  may  make  complete  restitution  of  all  property  and  rights  lost  by  the  erro- 
neous judgment  or  order,  so  far  as  the  restitution  is  consistent  with  the  protection 
of  a  purchaser  of  property  at  a  sale  ordered  by  the  judgment  or  had  under  process 
issued  upon  the  ja<^:ment  on  the  appeal  from  which  the  proceedings  were  not 
stayed;  and  for  reli^  in  snch  cases,  the  appellant  may  have  hia  action  against 
the  respondent  enforcing  the  judgment  for  the  proceeds  of  the  sale  of  the  pn^ 
erty,  after  deducting  therefrom  the  expenses  of  the  sale.  When  it  appears  to 
the  appellate  court  that  the  appeal  was  made  for  delay,  it  may  add  to  tiie  cost 
such  damages  as  may  be  just.     [C.  L.  §  3653. 

Oai.  C.  Civ.  P.  ?  957. 

Coots  on  appeal,  S  3344.    Supreme  court,  how  constituted,  quorum,  powers,  etc.,  H  f%^-€69. 

3321.  Remittitur  within  thirty  days.  Exception.  The  clerk  of 
the  supi-eme  court  shall  remit  to  the  lower  court  the  papers  transmitted  to  the 
supreme  court  on  the  appeal,  together  with  the  judgment  or  decision  of  the  aapr^e 
court  tliereon,  within  thirty  days  after  the  same  shall  have  been  made,  unless  tiie 
supreme  coart,  on  application  of  either  of  the  pulies,  shall  direct  them  to  be 
retained  for  the  purpose  of  enabling  auch  parties  to  move  for  a  rehearing.  [G. 
L.  §  3654*. 


Cai.  C.  Civ.  P.  §  9B8», 

Cost  bill  must  be  filed  within  thirty  days,  {  3351. 
Jvdameat  to  be  remitted,  j!  6.^5. 

Jtn>OMBNT  ON  BBMITTITtnt.  Judgment 
n  supreme  court  ia  effective  before  remittitur. 
Where  it  dismisses  the  action  the  lower  court  can 
take  no  further  proceedings  therein.  Wall  v. 
Dodge,  3  U.  168;  ii  F.  :«6. 

Judgment  upon  remittitur,  directing  demurrer 


upon  complaint,  leaves  no  error  to  be  considered. 
Fenton  v.  Salt  Ijike  County,  4  IT.  466;  11  P.  611. 

If  a  cauRe  is  reversed  and  remanded  without 
instructions,  where  the  findings  are  full  and  are 
not  excepted  to,  the  trial  court  must  enter  raeh 
judgment  as  the  record  and  opinion  warrant  with- 
out a  retrial.  Coombs  v.  S.  L.  ft  Ft.  D.  By.  Co..  11 
U.  137;  3»  P.  503. 


3322.  Petition  for  rehearing  stays  proceedings.  Contents.  A 
petition  for  a  rehearing  shall  operate  as  a  stay  of  proceedings  until  a  decision  of 
^e  motion  therein.  The  petition  therefor  shall  state  the  grounds  upon  which  it 
is  based,  and  shall  pi-esent  at  large  the  points,  authorities,  and  reasons  relied 
upon  therefor,  and  shall  be  supported  by  the  certificate  of  the  attorney  of  the 
party,  if  he  has  appeared  by  attorney,  to  the  ^ect,  that  in  his  opinion,  there  ia 
good  reason  to  believe  the  judgment  objected  to  is  erroneoua  fuid  that  tlie  cause 
ought  to  be  re-examined.  In  all  cases,  where  on  notice  to  the  party  against 
which  the  judgment  is  entered  in  any  case,  ^e  paHy  does  not  signify  an  intentitm 
to  move  for  a  reheating,  the  coart  may  order  a  remittitur  at- any  time.  [C  L. 
§  3654*. 

BESHBABINO.  Petition  for  rchearinfi  is  a  plead-  judges  constituting  the  court  delivering  the  judg- 
iog,  and  should  not  be  an  argument.  Points  and  ment  on  appeal  islimlted  to  the  result,  and  there^ 
authorities  thereon  nhould  be  submitted  in  a  tn'pa-  the  law  of  the  case  is  not  made;  and  (2)  the  origi- 
rate  paper.    Knright  v.  Grant,    U.  400;  IS  P.  nal  opinion  fails  to  coneidera  point  raised  upon  uft 

A  rehearing  may  be  grantied,  even  when  the  appeal,  which,  if  tenable,  might  be  fatal  to  the  cause 
result  must  be  the  same  as  announced  In  the  origi-  <a  action  set  forth  in  the  complaint;  and  <31  the 
nal  opinion,  when  the  concurrence  of  one  of  two     farmer  opinion  annonnces  certain  rules  of  law 
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which,  in  tli»  judgment  of  the  court  as  constituted 
when  the  motion  for  rehearing  is  considered, 
require  modification  to  prevent  misapplication  of 
same  upon  a  new  trial  of  the  cause.  Fenntermaker 
T.  Tribane  Pub.  Co..  13  U.  5;J2:  45  P.  1097. 

Rehearing  will  be  denied  unleas  the  court  is  con- 
Tinced  either  that  it  &iled  to  comprehend  some 
material  point  iu  tlic  case,  that  it  ened  in  its  con- 
ctnaioDa,  or  that  some  matter  has  been  discovered 
that  was  unknown  when  the  case  was  argued. 


Venard  t.  Green,  (Veuard  r.  Old  Hickory  Uin. 
Co..)  4  U.  67:  7  P.  406;  8  P.  415.  In  re  McKnight, 
4  U.  237;  9  P.  2S9. 

The  question  whether  one  of  tiie  justicoB  who  sat 
in  a  hearing  of  a  case  upon  appeal,  but  who  dis- 
sented from  the  decision,  was  iM:all7  a  member  of 
the  courts  will  not  be  examined  on  motion  fiir  a 
rehearing,  no  sacb  oaestion  haTiog  been  xdaed 
before,  and  no  fitcts  being  shown  to  warrant  the 
inqnirr.  People  t.  Tidwell,  6  U.  88;  12  P.  638. 


OHAFTEB  46. 

motions  and  orders. 

3323.  Order  and  motion  doflnod.  Every  direction  of  a  courfc  or  judge 
made  or  entered  in  writing,  and  not  included  in  a  judgment,  is  denominated  an 
order.    An  application  for  an  order  ia  a  motion.    [C  L.  §  3670. 

GO.  C.  CiY.  p.  8  1003. 

3324.  Motions  and  orders,  where  made.   Motions  must  be  made  in 

the  court  in  which  the  action  is  pending.    Orders  made  out  of  court  may  be 

made  by  the  judge  of  the  com-t  in  any  part  of  the  state.    [C.  L.  §  3671. 

Cal.  C.  Gy.  P.  i  1004*.  Where  a  party  appears  in  opposition  to  an  ex 

Powers  at  cluuabers,  SS  682,  712.   When  order  parte  motion,  he  is  thereafter  precluded  from  treat- 

refosed,  applicatioD  not  to  be  made  to  another  ing  tha  order  as  ex  parte.  Smith  t.  Fisher,  3  U. 

Jodj^  715.  94;  6  P.  64S. 

3325.  Five  days'  notice  of  motion.  Exceptions.  Court  may 
shorten  time.  When  a  written  notice  of  a  motion  is  required  by  this  code,  or 
by  a  role  of  the  supreme  or  district  court,  it  must  be  givrai,  if  the  court  be  held 
in  the  same  county  with  both  parties,  five  days  before  the  time  appointed  for  the 
hearing ;  otherwise,  ten  days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for  every  tw^ty-five  miles 
of  distuice  between  the  place  of  deposit  and  the  place  of  service;  such  increase, 
however,  not  to  exceed  in  all  thirty  days;  but  in  all  cases  the  court,  or  a  judge 
thereof,  may  prescribe  a  shorter  time.    [C.  L.  §  3672. 

CU.  C.  Civ.  p.  §  1005*. 

3326.  Hearing  of  motion  or  order  continued  or  transferred, 
when.  When  a  notice  of  motion  is  given,  or  an  order  to  show  cause  is  made 
returnable  before  a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion  or  on 
the  return  day  of  the  o^er,  the  judge  is  unable  to  hear  the  parties,  tiie  matter 
shall  stand  continued  until  the  further  order  of  the  court  or  judge,  or  it  may  be 
fru»ferred  by  his  order  to  some  othw  judge.    [0.  L.  §  3673. 

Qd.  C.  Civ.  P.  I  lOOfI*. 

3327.  Order  to  pay  money  enforceable  as  if  a  judgment.  When- 
ever an  order  for  the  payment  of  a  sum  of  money  is  made  by  a  court,  or  judge 
l^ereof,  pursuant  to  the  provisions  of  this  code,  it  may  be  enforced  by  exeeutioa 
in  the  SEune  manner  as  if  it  were  a  judgment.    [C.  L.  §  3674. 

C»L  C.  Civ.  p.  g  1007. 

3328.  Vacating  order  made  out  of  court  without  notice.  An 
order  made  out  of  court  without  notice  to  the  adverse  party  may  be  vacated  or 
modified  without  notice  the  judge  who  made  it,  or  may  be  vacated  or  modified 
<ai  notice,  in  the  maimer  in  which  other  motions  are  made.    [C.  L.  §  3633. 

Gal.  a  CiT.  p.  S  937. 

This  section  an>lies  to  temporary  Injunction.   Leitfaam  t.  Cadck,  1  U.  348. 

3329.  Time  may  be  extended  in  all  cases,  except  notice  of 
appeal.   When  an  act  to  be  done  as  provided  in  this  code  relates  to  the  plead- 
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ings  in  the  action,  or  the  undertaikingB  to  be  filed,  or  the  justification  of  auretieBr 
or  the  preparation  of  bills  of  exception  or  of  amendments  thereto,  or  to  the  serv- 
ice of  notices  other  than  of  appeal,  the  time  allowed  by  this  code  may  be  extended, 
upon  good  cause  shown,  by  the  court  in  which  the  action  is  pending,  or  a  judge 
thereof.    [C.  L.  §  3711. 

CU.  C.  ClT.  p.  i  1054*.  See  Sap.  '89,  p.  406,  and  demand,  or  reply  may  be  extended,  g  3006.  Answer 
Sap.  '9^  p.  30.  or  motion  for  new  trUl  may  be  allowed  after  tin* 

Serrlce  of  notices,     3330-3337.  Time  to  answer,     limited,  g  3006. 


CHAPTER  47, 

NOTICES,  AND  FILING  AND  SERVICE  OP  PAPEBS. 

3330.  Notices  must  be  in  writing.  Service  when  not  prescribed. 

Notices  must  be  in  writing,  and  notices  and  other  papers  may  be  eexyed.  upon  the 
party  or  attorney  in  the  mann^  prescribed  in  this  chapter,  when  not  otheirwi8& 
pnmded  by  this  code.    [C.  L.  §  3676. 

0»1.  C.  Civ.  P.  3  1010.  extended,  {  8^.    Older  nmnted  withoat  luitiee 

n«Kling8  sabeequent  to  complaint  to  be  filed  and     may  be  -racated  without  notice,  2  3328. 
•erred,  g  2999.   Time  for  service  of  notice  may  be 

3331 .  Service  of  notices,  etc.,  how  made.  The  service  may  be  per- 
sonal, by  delivering  to  the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney  it  may  be  made  during  his  absence  from  his  office  by 
leaving  the  notice  or  other  papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thereof ;  or  when  there  is  no  person  in  the  office,  by  leaving  ttiem,  between 
the  hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office ;  or  if  it  be  not  opea  so  as  to  admit  of  such  service,  then  by  leaving 
them  at  the  attorney's  residence,  with  some  person  of  suitable  age  and  discretiw ; 
and  if  his  residence  be  not  known,  th«a  by  patting  the  same,  inclosed  in  an 
envelope,  into  the  postoffice  directed  to  such  attorney. 

2,  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other  paper  at 

his  residence,  between  the  hours  of  six  in  the  morning  and  nine  in  the  evening, 

with  some  person  of  suitable  age  and  discretion;  and  if  his  residence  be  not 

known,  by  putting  the  same,  inclosed  in  an  ^velope,  into  the  postoffice  directed 

to  such  party.    [C.  L.  §  3676*. 

Cal.  C.  Civ.  P.  §  1011*.  i  2697.  Service  most  be  made  upon  fhe  attorn^. 

Service  upon  sheriff,  S  566.   Notice  by  teleffispb,     if  one  appear,  g  3335. 

3332.  Id.  Service  by  mail.  Service  by  mail  may  be  made  when  the 

person  making  the  service,  and  the  person  on  whom  it  is  to  be  made,  reside  or 
have  their  offices  in  different  plac^,  between  which  there  is  a  regular  communi- 
cation by  mail.    [C.  L.  §  3677. 
c.  av.  p.  21012. 

3333.  Id.  How  made.  When  complete.  In  case  of  service  by 
mail  the  notice  or  oUier  paper  mast  be  deposited  in  the  postoffice,  addressed  to 
the  person  on  whom  it  is  to  be  served  at  his  office  or  place  of  reEndence,  and  the 

postage  paid.  The  service  is  complete  at  the  time  of  the  deposit,  but  if  within  a 
given  number  of  days  after  such  service  a  right  may  be  exercisetl,  or  an  act  is  to 
be  done  by  the  adverse  party,  the  time  within  which  such  right  may  be  exercised 
or  act  be  done  is  extended  one  day  for  every  twenty-five  miles  distance  between 
the  place  of  deposit  and  the  place  of  address ;  such  extension,  howev^,  not  to 
exceed  thirty  days  in  all.    [C.  L.  §  3678. 

CM.  0.  Civ.  p.  S  101^.  Service  by  tdegraph,  {  3337. 

3334.  Appearance  defined.  After  appearance,  defendant  en- 
titled to  notice.   A  defendant  appears  in  an  action  when  he  answers,  demurs, 
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or  gives  the  pltuntiff  writt«tt  notice  of  his  appearance,  or  when  an  attorney  gives 
notice  of  appearance  for  him.  After  appearance,  a  defendant  or  his  attorney  is 
entitled  to  notice  of  all  subsequent-proceedings  of  "which  notice  is  required  to  be 
given.  But  where  a  defendant  has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want  of  bail.    [C.  L.  §  3679. 

CbI.  C.  Civ.  P.  i  1014.  of  service,  g  2945.   IHling  and  service  of  pleadinoB 

Onardian  may  appear  for  ward  and  waive  service  subeeqaent  to  complaint,  g  S999.  Bervic'e  most  be 
of  procesB,  J  4046.   Appearance  or  acknowledKment     Qpon  the  attorney,  if  one  appeals,  £  3336. 

3336.   Service  on  non-residents.    On  attorney.  When  a  plaintiff 

or  a  defendant  who  has  appeared  resides  out  of  the  state,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the  clerk  for  him.  But  in 
all  cases  where  sL  party  has  an  attorney  in  the  action  or  proceeding,  the  service  of 
papers  when  required  must  be  upon  tiie  attorney  instead  of  the  i)arty,  except  of 
subpoenas,  writs,  and  other  process  issued  in  the  suit,  and  of  papers  to  bring  him 
into  contempt.  [G.  L.  §  36S0. 
cu.  G.  Civ.  P.  i  lOlS. 

3336.  Provision  not  applicable  to  process  or  contempt.  The 
forgoing  provisions  of  this  chapter  do  not  apply  to  the  service  of  a  summons  ot 
other  process,  or  of  any  paper  to  bring  a  party  into  contempt.    [0.  L.  §  3681. 

Cal.  C.  a.Y,  p.  3 1016. 

3337.  All  papers  may  be  sent  by  telegraph  for  service.  Method. 

Any  summons,  writ,  or  order  in  any  civil  suit  or  proceeding,  and  all  other  papers 
requiring  service,  may  be  transmitted  by  telegraph  for  service  in  any  place,  and 
the  tel^r*^phic  copy  of  such  writ  or  order  or  paper  so  transmitted  may  be  served 
or  executed  by  the  oflBcer  or  person  to  whom  it  is  sent  for  that  purpose,  and 
returned  by  him,  if  any  return  be  requisite,  in  the  same  manner,  and  with  the 
same  force  and  effect,  iu  all  respects,  as  the  original  thereof  might  be  delivered  to 
him,  and  the  officer  or  person  serving  or  executing  the  sune  has  the  same  author- 
ity, and  is  subject  to  the  same  liabilitiea,  as  if  ti^e  copy  were  the  original.  The 
original,  when  a  writ  or  order,  must  also  be  filed  in  the  court  from  which  it  was 
issued  and  a  certified  copy  thereof  must  be  preserved  in  the  tel^traph  office  from 
which  it  was  sent.  In  sending  it,  either  the  original  or  the  certified  copy  may  be 
used  by  the  operator  for  that  purpose.  Whenever  any  document  to  be  sent  by 
telegraph  bears  a  seal,  either  private  or  official,  it  is  not  necessary  for  the  operator 
in  sending  the  same  to  telegraph  a  description  of  the  seal  or  any  words  or  device 
thereon,  but  the  same  may  be  expressed  in  the  tel^raphic  copy  by  the  letten 
"li  S"  or  by  the  word  "seal."    [C.  L.  §  3G82. 

CkL  C.  Civ.  p.  i  1017. 

Notices,  conveyances,  noteo,  etc.,  may  be  sent  by  telegrapb,  2|  2607-2700. 


Chapter  48. 

COSTS. 

3338.  Compensation  of  attorneys  left  to  agreement.  Costs.  The 
compensation  of  attorneys  and  counselors  at  law  is  left  to  the  agreement,  express 
or  implied,  of  the  parties ;  but  parties  to  actions  or  proceeding  are  entitled  to 
costs  and  disbursements,  as  hereinafter  provided.    [C.  L.  §  3683. 

Cat.  C.  Civ.  p.  §  10-21.  until  the  readition  of  the  judgment,  and  the  stat- 

Attorney's  lien,  §  135.   Fees  allowed  by  law  to  utc  as  to  contain  existence  at  that  time  will  control 

attorneys,  see  note  to  ^  135.  the  question.    Hcpworth  v.  Gardner,  4  U.  439;  11 

A  pari?  to  an  action  has  no  vested  right  to  costs  P.  dtiS. 

3330.  When  costs  allowed  as  of  course.  Costs  are  allowed  of  coui-se 
to  the  prevailii^  party  in  the  following  cases: 
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1.  In  an  action  for  tiae  reoovery  of  real  property. 

2.  In  an  action  to  recoyw  tiie  posseaaion  of  personal  property. 

3.  In  an  action  for  the  recovery  of  money  or  damages. 

4.  In  a  special  proceeding. 

5.  In  an  action  which  involves  the  title  or  possession  of  real  estate,  or  tlie 

l^;ality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine.    [O.  L.  §  3684*. 

Cal.  C.  Civ.  P.  g  10^2*.  in  all  cases  at  law  aad  eqaity.   The  territorial  law 

Coste  on  appeal  in  special  proceedings,  g  3349.         provides  that  in  all  eases  where  title  to  land  it 

SPBOIAL  PROCBBDlNOe.    Where  a  writ  of  ^^fj^^  %Kn«^'^-*^i.f^IiJ^''«„i'2?^ 

certiorari  is  directed  to  a  justice  of  the  peace,  who  although  one  of  Uie  rules  of  eqm^  is 

is  the  only  party  to  the  p^ceedings  in  t^  district  tl>ftt  «08to  are  in  the  diacretion  of  the  <^aiK 

oonrt.  it  is  irrofnpon  sitting  asile  the  judgment  y^^^he  V^'liV 

of  the  jostice,  to  enter  judgment  for  costs  i^ainst  SS^JLV*^                 I>adley  t.  Faoer,  8  C. 

him.  In  le  Hamilton  T.  Spiers.  2  U.  226.  *"itru                   v           -.i  ■  .i       »  t  . 

The  costs  of  the  proo^ngln  which  a  writ  of  Jl^"^^  t^^^Z  Zt^^^^^^^X  ?JS 

prohibition  issues  from  the  d&trict  court  to  arrest  ^tlm±  nn  nf!.^fl?^-*^ff?n^ 

the  doing  of  a  miniHterial  act  by  a  justice  of  the  i  "®i*l?5J£°^[*"    ,«*  ?f.T 

peace,  when  snoh  instioe  is  wUftilly  aasoming  an  ^l^ff  L*^J!?^i,?l?^^ 

unaathorised  Jui&diotioii.  an  properly  taxed  ™ftno»t«  to  oojapel  the  referee  to  sign  the  sta^ 

4u.  369*  10  P  83£  agidnst  the  referee.   Whitmore  t.  Harris,  10  U. 

Mandamus  to  compel  the  canvassing  board  to  ^^„^^'^'  »        n  x  ibqq  — ...t^  «  fc. 
issue  a  certificate  of  election  is  a  special  proceeding  ^C*  ^  ^TT*  "  ^' ^  * 

herennder,  so  as  to  entitle  pialntiFoTa  judgment  ^^y  made      right  to  costs  dependent 
in  his  favor  to  an  allowanw  for  costs,  as  of  ^urse.  IK^^      bringiMsuit  to  ^ 

Page  V.  Utah  Commission.  U  U.  119;  39  P.  499.  ^'^K^^  ^5'*'*' ^i*^J?5?i5i."^i2SC 

'  jurisdiction  under  organic  act-  Hnnroith  v.  Gwo- 

aBNEBALXiT.    The  organic  act  of  Utah  Tern-     ner,  4  U.  439;  11  P.  686.   See  also  lUllerT.  Zcj|9v, 

toiy  gives  to  the  district  courts  original  jurisdiction     3  U.  IT;  5  P.  518. 

3340.  Oosts  in  several  actions  which  might  have  been  joined. 
When  several  actions  are  brought  on  one  bond,  undertaking,  promissory'  note, 
bill  of  exchange,  or  other  instrument  in  writing,  or  in  any  other  case  for  the  same 
cause  of  action,  against  several  partieB  who  might  have  been  jcnned  as  defendant 
in  the  same  action,  no  costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
Buoh  actions,  which  may  be  at  his  election,  if  the  party  proceeded  against  in  the 
other  actions  were  at  ^e  oommencemoit  of  the  previous  action  openly  witiiis 
the  state.  Bat  the  disborsementB  of  the  plaintiff  must  be  allowed  to  him  in  tiie 
action.    [C.  L.  §  3686. 

Cal.  C.  Civ.  P.  §  1023. 

Action  against  parties  severally  liable,  §9  2918,  2954. 

3341 .  When  costs  in  discretion  of  court.  In  other  actions  tluui  those 
mentioned  in  section  thirty-three  hundred  and  thirty-nine,  costs  may  be  allowed 
or  not,  and,  if  allowed,  may  be  apportioned  between  the  partiee,  on  the  same  or 
adverse  sides,  an  the  discretion  of  the  court.    [C.  L.  §  3687*. 

CU.  G.  av.  p.  1 1085*. 

CoBt  In  garnishment  proOMdinga,  2  3111.   Costs  on  diamisBal,     3190, 334& 

3342.  Defendants  not  united  recover  costs  if  successful,  ^en 
there  are  several  defendants  in  the  actions  mentioned  in  section  thirty-three 
hundred  and  thirty-nine,  not  united  in  interest,  and  making  separate  defensee 
by  separate  answers,  and  the  plaintiff  fails  to  recover  judgment  against  i^,  the 
court  must  award  costs  to  such  of  the  defendants  as  have  judgment  in  their  favw. 
[0.  L.  §  3688. 

Oal.  C.  Civ.  P.  8  1026. 

3343.  Costs  on  appeal  firom  justice's  court.  In  civil  actions  tried 
before  a  justice  of  t^e  peace,  if  the  prevailing  party  appeals,  and  does  not  reoorer 
in  the  distiiot  court  a  sum  greater  than  the  first  j  advent  and  costs  on  ajqfwid, 
he  shall  not  recover  costs  on  appeal;  if  the  losing  party  appeals  and  the  prevwl- 
ing  party's  judgment  before  the  justice  is  reduced  by  an  amount  greater  tiian  tie 
costs  on  appeal,  the  former  shall  be  entitled  to  costs  on  appes^.  In  all  other 
cases  of  appeal  from  the  judgment  of  a  justice  of  the  peace  in  such  actions,  the 
prevailing  party  shall  be  entitled  to  costs.    [C.  L.  §  3689*. 

Minn.  (1894)  25611*.   Cal.  C.  Qv.  P.  g  1027». 
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3344.  When  oosta  of  appeal  are  discretionarv ;  when  not.  In  the 
following  cases,  the  costs  of  appeu  are  in  the  disci'etion  of  tiie  court: 

1.  When  a  new  trial  is  ordered. 

2.  When  a  judgment  is  modified.  In  all  other  cases  the  prevailing  party 
^1  recover  from  the  other  party  his  costs. 

Mont.  Civ.  p.  $  1855.  will  be  allowed  his  costs  in  defending  the  action  in 

UponobtaiaingaperpetualiiijunctionrestrumDg  the  isferior  coart.   Kerr  t.  WooUey,  3  IT.  466;  S4 

■11  further  proce«d!ui!s  to  collect  the  Uz,  inclnding  P.  831. 

all  proceedings  apon  a  jadgmcnt,  the  complainant 

3345.  Costs  on  dismissal  for  want  of  jurisdiction  or  for  irregu- 
larity. When  an  action  is  dismissed  from  any  court  for  want  of  jurisdiction  or 
because  it  has  not  been  r^ularly  transferred  from  an  inferior  to  a  superior  court, 
the  costs  must  be  adjudged  against  the  party  attempting  to  institute  or  bring  up 

the  action. 

N.  Dak.  (1^)  2  5.582.  Jurisdiction  injustice's  court,  appellee  may  recover 

Costs  on  dismisB&l  genenll7,  1 3190.  costs.   Cercghino  v.  Third  Dist  Coart  S  U.  465; 

Where  an  action  is  dismissed  for  want  of  jnrisdic-  32  P.  697.  Apparently  overroling  Wall  t.  Dodge, 
tiw.  coats  cannot  he  awarded  to  the  prevailine  party  3  U.  168;  2  F.  206,  whidi  holds  that  costs  nnder  such 
hi  the  absence  of  a  statute  authorizing  it.  Wall  v.  dxcumstanoes  cannot  be  allowed  in  absence  of 
Dodxe,  3  U.  168;  2  P.  206.  Statute  anthoriziog  it 

Where  district  court  dismisses  action  for  want  of 

3346.  Costs  on  granting  continuance.  When  an  application  is  made 
to  a  court  or  referee  to  postpone  a  trial,  the  payment  of  costs  occamoned  hy  the 
postponement,  may  be  imposed  in  the  discretion  of  the  court  or  referee,  as  a  con- 
dition of  granting  the  same.    [G.  L.  §  3691. 

Cal.  C.  Civ.  P.  3  1029. 

Post|)onemcat,  costs,  §  3133.    Seferee  may  postpone,  §  3177. 

3347.  Costs  when  tender  made  before  suit.  Deposit.  When  in 
an  action  for  the  recovery  of  money  only,  the  defendant  alleges  in  his  answer  that 
before  the  commencement  of  the  action,  he  tendered  to  the  plaintiff  the  full 
amount  to  which  he  was  entitled,  and  thereupon  deposits  in  court  for  the  plaintiff, 
the  amount  so  tendered,  and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant.    [C.  L.  §  3692. 

C.CiT.  P.  21030. 

oiler  of  executor  to  allow  claim  in  part,  effect  as  to  costs,  g  3861.  Tender,  ^  34^ 

3348.  Costs  when  party  acts  in  representative  capacity.  In  an 
action  prosecuted  or  defended  by  an  executor,  administrator,  trustee  of  an  express 
trust,  or  a  person  expressly  au^orized  by  statute,  costs  may  be  recovered  as  in 
actions  by  and  against  a  person  prosecuting  or  d^ending  in  his  own  right:  but 
aich  costs  must,  by  the  judgment,  be  made  cbai^eable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff 
or  defendant  personally  for  mismanagement  or  bad  faith  in  the  action  or  defense. 
[C.  L.  §  3693. 

Cal.  C.  Civ.  P.  2  1031. 

When  executor,  etc.,  individually  1  iablc  for  costs,  §@  3S65,  4045. 

3349.  Costs  on  review  of  special  proceedings,  same  as  on  appeal. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  special  proceeding,  is 
lRt>ught  before  a  court  of  higher  jurisdiction  for  I'eview,  in  any  other  way  than 
by  an  appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
ooUected  by  execution  or  in  such  manner  as  the  court  may  direct,  according  to 
the  nature  of  the  case.    [C.  L.  §  3694. 

Oftl.  0.  Civ.  P.  i  103>.  Coats  iu  special  proceeding,  §  3339. 

3350.  Filing  and  service  of  verified  cost  bill.  Be-tazing.  The 

part}'  in  whose  favor  j  udgment  is  rendered,  and  who  claims  his  costs,  must  deliver 
to  the  clerk,  and  serve  a  copy  upon  the  adverse  party,  within  five  days  after  the 
verdict  or  notice  of  the  decision  of  the  court  or  referee,  or,  if  the  entry  of 
the  judgment  on  the  verdict  or  decision  be  st^iyed,  then  before  such  entrj'  is  made, 
a  memorandum  of  the  items  of  his  costs  and  necessary  disbursements  in  the  action 
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or  proceeding,  which  memorandum  most  be  verified  by  the  oath  13I  the  paity,  or 
his  attorney  or  agent  or  by  the  clerk  of  his  attorney,  stating  that  to  the  best  of  his 
knowledge  and  belief,  the  items  are  correct,  and  that  iJde  disburBementa  have 
been  necessarily  incurred  in  the  action  or  proceeding.  A  party  dissatisfied  with 
the  costs  claimed,  may,  within  five  days  after  notice  of  filing  of  the  bill  of  costs, 
file  a  motion  to  have  the  same  taxed  by  l^e  court  in  which  the  judgment  was 
roidered,  or  by  the  judge  thereof  at  chambers.    [0.  L.  §  3696. 

Cftl.  C.  CiT.  P.  §  1033.  be  Btated.    Col©  v.  Dachenoao,  13  TT.  42;  44  P.  92. 

Stenographer's  fees  taxed  up  as  costs,  g  727.  Where  an  affidavit  is  made  oa  a  motion  to  relax 

Witness  fees  and  mileage  paid  are  taxable.  Grant  costs,  it  should  state  the  name  and  place  of  zcsi- 

T.  V.  P.  By.  Co.,  6  U.  270;  21  P.  996.  deuce  of  the  witness,  the  distance  he  had  to  travel 

Co6t  bill  containing  sheriff's  fees  for  sabpoenaing  from  his  place  of  residence  to  the  place  of  tri^ 

witnesses  should  show  upon  whom  and  where  sub-  and  the  number  of  days  be  actually  attended  court 

pcenas  were  served  and  number  of  miles  traveled.  as  a  witness.  Id. 


where  witness  fees  are  taxed,  the  name,  residence.  Fees  for  witnesses  Bubpceaaed  in  good  faith  and 
distance  traveled  from  xesidence  to  iwDrt,  and  ittending,  thoogh  not  actually  sworn,  miy  lie 
number  of  days  attenduue  of  each  witness,  shoald     tftsed.  Id. 


335 1 .  Costs  awarded  on  appeal.  Bill  filed.  Costs  include  what. 

Whenever  costB  are  awarded  to  a  party  by  ap  appellate  court,  if  he  claims  sach 
costs,  he  must,  within  thirty  days  after  the  remittitur  is  filed  with  the  derfc 
below,  deliver  to  such  clerk  a  memorandum  of  his  costs  verified  as  prescribed  by 
the  preceding  section,  and  thereafter  he  may  have  an  execution  therefor  as  upon 
a  judgmwt.  The  costs  to  be  awarded  to  a  party  as  provided  in  this  and  the  pre- 
ceding sections  shall  include  the  reasonable  cost  of  printing  transcripts  and  briefs, 
and  ^e  cost  of  transcribing  the  stenographer's  notes  or  minutes  of  the  trial  or 
hearing.    [0.  L.  §  3696;  '92,  pp.  19,  20. 

Cal.  C.  Civ.  P I  It&i*.  When  tbe  omissions  and  inaccuracies  of  appel- 

A  party  ordering  transcript  cannot  tax  expense  lant's  abstnct  render  the  filing  of  an  additions! 

thereof  as  costs;  nor  will  more  than  the  nsual  and  abstract  necessary,  the  cost  of  sach  additional 

reasonable  expense  of  printing  proofs  and  abstracts,  ab.'tract  may  be  taxed  against  a^iellant.  Uuuis 

not  exceeding  one  dollar  per  page,  be  allowed.  v.  Loveland,  —  U. — ;  49  P.  743. 
Marks  t.  Culmer,  7  U.  163;  25  P.  743. 

3352.  Costs  taxed  in  justice's  court.  Itemized.  In  a  justice's  court 
no  cost  bill  need  be  filed,  but  the  justice  must  tax  the  same,  and  make  an  itemized 
statement  of  all  the  costs  incurred  by  each  party,  in  his  docket.  In  such  court 
the  fees  paid  to  jurors  mast  be  taxed  against  the  unsacoesEtful  party. 

Mont.  Civ.  P.  2  1868. 

3353.  Interest  and  costs  to  be  included  in  judgment.  Tbe  derk 

must  include  in  the  judgment  entered  up  by  him,  any  interest  on  the  verdict  or 
decision  of  the  court  from  the  time  it  was  rendered  or  made,  and  the  costs,  if  the 
same  have  been  taxed  or  ascertained,  and  he  must,  within  two  days  after  the  same 
are  taxed  or  ascertained,  if  not  included  in  the  judgment,  insert  the  same  in  a 
blank  left  in  the  judgment  for  that  purpose,  and  must  make  a  similar  insertion 
of  the  costs  in  the  copies  and  docket  of  <^e  judgment.    [C  L.  §  3697. 

Cal.  0.  Civ.  P.  i  1035. 

3354.  Non-resident  plaintiff  to  ftimish  security  for  costs,  if 
required.  When  the  plaintiff  in  an  action  resides  out  of  the  state,  or  is  a  fordgn 
corporation,  security  for  the  costs  and  charges  which  may  be  awarded  against 
such  plaintiff,  may  be  i-equired  by  the  defendant.  When  required,  all  proceed- 
ings in  the  action  must  be  stayed  until  an  undertaking  executed  by  two  or  more 
persons  is  filed  with  the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
chaises  as  may  be  awarded  against  the  plaintiS  by  judgment,  or  in  the  progress 
of  the  action,  not  exceeding  the  sum  of  three  hundred  doliai's.  A  new  or  an 
additional  undertaking  may  be  ordered  by  the  court,  or  judge,  upon  proof  that 
the  original  undertaking  is  insufficient  security,  and  proceedings  in  the  actioa 
stayed  until  such  new  or  additional  undertaking  is  executed  and  filed.  [G.  L. 
§  3698. 

Cal.  C.  Civ.  P.  1 1036.  Qualifications  of  sureties  generally,  {  3483. 

3365.  Id.  If  security  not  given,  action  dismissed.  After  the  lapse 
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of  thirty  days  from  tiie  service  of  notice  that  security  is  required,  or  of  an.  order 
for  new  or  additional  security,  upon  proof  thereof,  and  that  no  undertaking  as 
reqaired  has  been  filed,  the  court,  or  judge,  may  order  the  action  to  be  dismissed. 

[C.  L.  §  3699. 

Cal.  C.  Civ.  P.  §  1037. 

3356.  Costs  awarded  against  state,  how  paid.  When  the  state  is  a 
party  and  costs  are  awarded  against  it,  th^  mnst  be  paid  out  of  the  state  treas- 
ury and  the  auditor  shall  draw  his  warrant  therefor  on  the  general  fund.  [0.  L, 
§3700. 

Od.  C  Ot.  p.  3  1038*. 

Undertaking  not  to  be  reqaired  of  the  state,  {  3496. 

3357.  Costs  awarded  against  county,  how  paid.  When  a  county  is 
a  party  and  costs  are  awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury.    [C.  L.  §  3701. 

CU.  c.  dv.  P.  2 1038. 

Undertaking  not  to  be  reqnixed  of  a  eonnty,  {  848Gb 


3358.   Enumeration  of  contempts.   What  constitutes  contempt. 

The  following  acts  or  omissions,  in  respect  to  a  court  of  justice  or  proceedings 
therein,  are  contempts  of  authority  of  the  court : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towiu^  the  judge  while 
holding  the  court,  tending  to  intorupt  the  due  course  of  a  trial  or  other  judicial 
proceeding. 

2.  Breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance,  tending 
to  intm*upt  the  due  course  of  a  trial  or  oth&F  judicial  proceeding. 

3.  Misbehavior  in  office,  or  other  wilful  neglect  or  violation  of  dn1;y  by  an 
attorney,  counsel,  clerk,  sheriff,  or  other  person  i^pointed  or  elected  to  perform 
a  judicishl  or  ministerial  service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court  by  a  party  to 
an  action  or  special  proceeding. 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process  of  the  court. 

6.  Assuming  to  be  an  officer,  attorney,  or  counsel  of  a  court,  and  acting  as 
such  without  authority. 

7.  Rescuii^  any  person  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  such  court 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while  going  to, 
remaining  at,  or  returning  from,  the  court  where  the  action  is  on  the  calendar 
for  trial. 

9.  Any  ot^er  unlawful  interference  with  the  process  or  proceedings  of  a 
court. 

10.  Disobedience  of  a  subpoeoa  duly  served,  or  refusing  to  be  sworn  or  to 
answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  n^lecting  to  attend  or  s^^e  as 
such,  or  improperly  conversing  with  a  party  to  an  action  to  be  tried  at  such  court, 
or  with  any  other  person,  in  relation  to  the  merits  of  such  action,  or  receiving  a 
ooaununication  from  a  party  or  other  person  in  respect  to  it,  without  immediately 
disclosing  the  same  to  court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  officer,  of  the  lawful 
judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in  an  action  or 
q>edal  proceeding  contrary  to  law,  after  such  action  or  special  proceeding  is 
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removed  from  the  jurisdiction  of  such  inferior  tiibunal,  magistrate,  or  officer. 

Bisobetlience  of  the  lawful  orders  or  process  of  a  judicial  officer  is  also  a  contempt 

of  the  authority  of  such  officer.    [C.  L.  §  382 1. 

OhI.  C.  (Hv.  p.  §  1209.  Where  an  tujunction  enjoined  appelluit  and  iti 

Powrr  of  courts  gcnoraliy,  ^897.  agRntsfrom  entering  npon,  digging  In,  omtiart- 

Tho  court  cannot  derive  itft  jurisdiction  in  con-  ing  ores  from  a  certain  mining  claim,  and  it 

tfmpt  matters  or  over  the  matter  which  it  is  neces-  appeared  that  appellant  was  Mmply  remaining  in 

sary  for  it  to  have  to  enforce  it8  orders,  uuleas  the  the  smntc  situation  as  when  the  decree  was  rea- 

statato  has  been  strictly  complied  with.    Youitg  dercd;         that  appellant  and  its  ageutd  were  not 

V.  Cannon,  2  U.  560.  guilty  of  a  contempt.   Bullion-Beck  &  Cbatnmm 

Where  a  witncxt  before  a  referee  ivfuses  to  Miniiig  Co.  v.  Eureka  Hill  Mining  Co.,  5  D.  151;  13 

suswera  question  upon  the  advic'e  of  his  counsel,  P.  174. 

Iionestly  given  and  ui-copted  in  good  faith,  he  will  The  court  has  the  right  to  commit  for  coutenpt 

>Ki  excused  from  punifitiuient,  which  would  other-  one  persuading  a  witness  subptenued  before  the 

wise  be  Imposed.    U.  S.  v.  The  Church,  6  U.  9;  21  grand  jurv  to  leave  the  territory.    In  re  Whct- 

V.  ."03^24.    Sec  p.  15.  btone,  9  U.  l-W;  36  P.  633. 

Language  used  in  a  certain  paper  submitted  to  Lowercourt  may  punish  violation  of  injunctisa 

tho  ronrt  quoted  and  lield  to  tw  a  contempt  of  notwithatanding  appeal.  Ex  parte  WhitinoTe,BV. 

4»>art.   Id.   See  p.  26.  441;  35  P.  m. 

3359.  Entry  after  eviction  by  lawful  procees.  Contempt.  Res- 
toration. Every  person  dispossessed  of,  or  csjected  from,  or  ont  of,  any  real 
property,  by  the  judgment  or  process  of  any  court  of  cnmpetent  jurisdiction,  and 
who,  not  having  a  riglit  so  to  do,  re-oitere  into  or  upon,  or  takes  possession  of  any 
such  real  property,  or  induces  or  procures  any  pei'&on  not  having  a  right  so  to  do, 
or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  such 
judgment  was  rendered,  or  from  which  sucii  process  issued.  Upon  a  conviction 
for  such  contempt,  the  court  must  immediately  issue  an  alias  process,  directed  to 
the  proper  officer,  and  requiring  him  to  restore  such  possession  to  the  party  entitled 
thereto  under  tho  original  judgment  or  process.    [C.  L.  §  3822. 

Cal.  C.  Civ.  P.  'i  1210.  A  misdemeanor,  g  431J. 

3360.  Contempt  in  presence  of  court  summarily  punishable. 
Affidavit  in  other  caaes.  AVhen  a  contempt  is  committed  in  the  immediate 
\  iew  and  presence  of  the  court,  or  judge  at  (chambers,  it  may  be  punished  sum- 
marily, for  which  an  order  must  l>e  made,  reciting  the  facts  as  occurring  in  such 
immediate  view  and  presence,  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as  in  section  thii-ty-three 
liundred  and  sixty-seven  prescribed.  AVhen  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  tho  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  jadge  of  the  facts  constituting  the  contempt,  or  a 
statement  of  the  facts  by  the  referees  or  arbitrators  or  other  judicial  officer.  [C 
h.  §  3823. 

Cat.  C.  Civ.  P.  1 1211.  nitely  Is  necessary  to  give  jurisdiction.    Young  v. 

Wherecontemptcommittedoutof oourt,affldavit  Cannon,  2  U.  560.  Affldavita  in  this  case  held 
«itHting  particular  acts  of  contempt  clearly  and  def-     insnfflcient.  Id. 

3361.  Contempt  not  committed  in  presence  of  court.  Warrant. 

When  the  contempt  is  not  committed  in  the  immediate  view  and  presence  of  the 
<«>urt  or  judge,  a  warrant  of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  aiTCst.  a  warrant  of  commitment  may, 
npon  notice,  or  upon  an  order  to  show  cause,  be  granted ;  and*no  warrant  of  com- 
mitment can  be  issued  without  such  previous  attachment  to  answer,  or  such 
notice  or  order  to  show  cause.    [0.  L.  §  3824. 

Cal.  C.  Civ.  P.  S  1212. 

3362.  Id.  Order  to  specify  amount  of  bail.  Whenever  a  warrant 
of  attachment  is  issued,  pursuant  to  this  chapter,  the  court  or  jndge  must  direct 
by  an  indorsement  on  sudi  warrant,  that  the  person  charged  may  be  let  to  but 
for  his  appearance,  in  an  amount  to  be  specified  in  such  indorsemmt.  [G.  L- 
§  3825. 

Oal.  C.  Civ.  P.  2  1813. 

3363.  Sheriff  to  keep  prisoner  until  discharged  or  bailed. 
Upon  executing  the  warrant  of  attachment,  the  sheriff  must  keep  the  person  in 
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castody,  briog  him  before  the  court  or  judge,  and  detain  him  until  an  order  be 
made  in  the  premiees,  unless  the  person  arrested  entitle  himBelf  to  be  discharged, 
as  provided  in  the  next  section.    [C.  L.  §  3826. 

Cbl.  C.  Civ.  P.  i  1214.  '  not  nullified  by  reason  of  the  grand  jury  talcing 

A  warrant  of  Romiuitment  for  contempt  for  refus-  a  recess  for  more  than  three  months.  £z  parte 
ing  to  answer  a  question  before  the  grand  jury  is     Harris,  4  U.  5;  5  P.  12U. 

3364.  Bail  bond.  Form.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  indorsed  tii^^n,  he  must  be 
discharged  &om  the  arrest  upon  executing  and  delivering  to  the  officer,  at  any 
time  before  the  return  day  of  the  warrant,  a  wiitten  undertaking,  with  two  suffi- 
cient sureties,  to  the  effect  that  the  person  arrested  will  appear  on  the  return  of 
the  warrant,  and  abide  the  order  of  the  court  or  judge  thei'eon,  or  that  the  sure- 
ties will  pay,  as  may  be  directed,  the  sum  specified  in  the  warrant  [G.  L. 
§3827. 

Cbl.  C.  Civ.  P.  I  ISIS. 

3365.  Officer's  return  of  warrant  and  bond.  The  officer  must  return 
the  warrant  of  arrest  and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein.    [G.  L.  §  3£^S. 

Oal.  a  av.  p.  §  1216. 

3366.  Oourt  must  hear  defendant.  Witnesses.  Adjournment. 
When  the  person  arrested  has  been  brought  up  or  has  appeared,  the  court  or 
judge  must  proceed  to  investigate  the  charge,  and  must  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him ;  for  which  an  adjournment  may  be  had  from  time  to  time,  if  neces- 
sary.   [0.  L.  §  3829. 

CaL  c.  av.  P.  2 1217. 

3367.  Judgment.  Penalty.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  proceeded  against  is  guilty  of 
the  contempt  chained,  and  if  it  be  adjudged  that  he  is  guilty  of  the  contempt,  a 
fine  may  be  imposed  on  him  not  exceeding  two  hundred  dollars,  or  he  may  be 
imprisoned  not  exceeding  five  days,  or  both.    [G.  L.  §  3830. 

cu.  gy.  c.  p.  i  ms*. 

3368.  Oourt  may  impose  damages  to  indemnify  party  injured. 

Bar.    If  an  actual  loss  or  injury  to  a  party  in  an  action  or  special  proceeding, 

prejudicial  to  his  right  therein,  is  caused  by  the  contempt,  the  court,  in  addition 

to  the  fine  or  imprisonment  imposed  for  the  contempt,  or  in  place  thereof,  may 

order  the  person  proceeded  against  to  pay  the  party  aggrieved  a  sum  of  money 

sufficient  to  idemnify  him  and  to  satisfy  his  costs  and  expenses ;  which  order  and 

the  acceptance  of  money  under  it  is  a  bar  to  an  action  by  the  a^^;rieved  party  for 

such  \oes  and  injury. 

Mine.  (1804)  361^7.  inal  in  its  nature  and  conviction  is  followed  by  fine 

A  distinction  exists  between  that  class  of  con-  or  impneonment.  and  that  other  class  of  conteropts 

tempt  proceedings  wherein  it  is  sought  to  vindicate  where  the  proceeding  is  intended  for  the  benefit  or 

tbe  authority  of  the  coart,  or  where  the  attempts  advantage  of  the  opposite  party.   Snow  v.  Snow, 

coDdst  in  the  doing  of  a  forbidden  act  injurious  13  U.  15;  43  P.  6g0, 

to  the  opposite  party,  trheretn  the  process  is  crim- 

3369.  Imprisonment  to  compel  performance.  When  the  contempt 
consists  in  the  omission  to  perform  an  act  enjoined  by  law,  which  is  yet  in  the 
power  of  the  person  to  perform,  he  may  be  imprisoned  until  he  has  performed  it, 
or  mitil  released  by  the  court,  and,  in  that  case,  the  act  must  be  specified  in  the 
warruit  of  commitment.    [G.  L.  §  3831. 

cu.  C.  Civ.  p.  3  1219*.  Elliot  v.  Wbltmore,  10  U.  246-37  P.  461.  Applied 

Applied  to  ease  of  violation  of  an  injunction  in     in  Ex  parte  Harris,  i  U.  6;  5  P.  129. 

3370.  Proceeding  upon  failure  of  defendant  to  appear.  When  the 
watrant  of  wrest  has  been  returned  served,  if  the  person  arrested  does  not  appear 
on  the  return  day,  the  court  or  judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.    If  the  undertaking  be  prose- 

26 
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cuted,  the  measure  of  damages  in  the  action  ie  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party  by  reason  of  the  misconduct  for  which  the  var- 
rant  was  issued,  and  the  costs  of  the  proceeding.    [C.  L.  §  3832. 

CW.  C.  Civ.  P.  §  1S30. 

3371.  Illness  of  defendant  excuses  officer.  UnnecesBary  restraint 
forbidden.  Whenever  by  the  provisions  of  this  chapter,  an  officer  is  required  to 
keep  in  custody  a  person  arrested  on  a  warrant  of  attachment,  and  to  bring  him 
before  a  court  or  judge,  the  Inability,  from  illness  or  otherwise,  of  the  person  to 
attend,  is  a  sufficient  excuse  for  not  briDging  him  up;  and  the  officer  must  not 
confine  a  person  arrested  upon  the  warrant,  in  a  prison,  or  otherwise  restrain  him 
of  personal  liberty,  except  so  far  as  may  be  necessary  to  secure  his  personal  attend- 
ance.   [C.  L.  §  3833. 

Cal.  C.  CiT.  P.  2  1-221. 

3372.  Disobedience  of  order  of  referee,  board,  etc.,  reported  to 
district  judge.  Attachment.  Whenever  authority  is  given  to  any  person, 
officer  (oi^er  than  a  judicial  officer),  referee,  board,  or  committee,  to  issue  process 
to  compel  the  attendance  of  witnesses  or  the  production  of  books  or  papers  before 
such  person,  officer,  referee,  board,  or  committee,  and  any  pwson  duly  subpcB- 
naed  to  appear  and  give  evidence  or  to  produce  any  books  or  papers,  shall  ne^&St 
or  refuse  to  appear  or  to  produce  such  books  or  papers  according  to  the  require- 
ment of  such  subpoena,  or  shall  refuse  to  testify,  or  to  answer  apy  question  whidi 
said  person,  officer,  referee,  board,  or  committee  diall  decide  to  be  proper  and 
pertinent,  he  shall  be  deemed  in  contempt,  and  it  shi^  be  the  duty  of  the  person, 
officer,  referee,  board,  or  committee,  as  the  case  may  be,  to  report  the  fact  to  the 
judge  of  the  district  court  of  the  county,  who  shall  thereupon  issue  an  attachment 
in  the  form  usual  in  the  district  court,  directed  to  the  sheriff  of  the  county,  com- 
manding him  to  attach  said  person  and  forthwith  bring  him  b^ore  the  judge  by 
whose  order  such  attachment  was  issued. 

WiB.,  S.  &  B.  An.  a  (1689)  g  4066". 

3373.  Id.  Hearing  before  judge.  Penalty.  On  the  return  of  the 
attachment  and  the  production  of  the  body  of  the  defendant,  the  said  judge  shall 
have  jurisdiction  of  the  matter,  and  the  person  chained  may  purge  himself  of  the 
contempt  in  the  same  way,  and  the  same  proceeding  shall  be  h&d,  and  the  same 
penalty  may  be  imposed,  and  the  same  punishment  inflicted,  as  in  the  case  of  a 
witness  subpcenaed  to  appear  and  give  evidence  on  the  tri^  of  a  civil  ca^e  before 
a  district  judge. 

Wis.,  S.  &  B.  An.  C  (1880)  {  4066*. 


3374.  Courts  take  judicial  notice  of  what.  Reference  to  appro- 
priate books,  etc.   Courts  take  judicial  notice  of  the  following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legid 
expresrions. 

2.  Whatever  is  established  by  law. 

3.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judidal 
departments  of  this  state  and  of  the  United  States. 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States. 

5.  The  accession  to  office  and  the  official  signatures  and  sef^sof  office  of  th& 
principal  officers  of  government  in  the  legislative,  executive,  and  judicial  depwt- 
mente  of  this  state  and  of  the  United  States. 
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6.  The  ezisteiLce,  title,  nationiJ  flag,  and  seal  of  every  state  or  Bove^&frn. 
recx^ized  1;^  tlie  executive  power  of  the  United  States. 

7.  The  seats  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of  notaries 
public. 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divisions 
and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate  books  or 
documents  of  reference.    [C.  L.  §  3875. 

Gal.  C.  Civ.  P.  i  1875.  Population  of  a  city  as  shown  hj  public  ceuauB 

The  court  will  take  judicial  knowledge  or  ita  will  be  taken  jadidal  notice  of.   People  t.  Page,  6 

■offloem.  Peoplev.  Wnwn.SU.  30.  U.  353;  83  P.  76L 

Courts  take  Judicial  notice  of  statutes  and  authoi^  Courts  take  Jadidal  notice  of  the  entries  in  Ie«ia- 

Itative  deeirioos  of  courts  within  their  jurisdiction.  lative  journals  regoired  to  be  kept  tqr  the  constitu- 

People  T.  Hopt,  3  U.  396;  4  P.  3.i0.  tlou.   lUtchte  T.  Richards,  14  V.  345;  47  P.  670. 


CHAPTER  51. 

PUBLIC  WRITINGS. 

3375.  Oitizens  may  inspect  and  copy  public  writings.  Every  citi- 
zen has  a  right  to  inspect  and  take  a  copy  of  any  public  writing  of  this  state, 
except  as  otherwise  expressly  provided  by  statute.    [C.  L.  §  3881. . 

Cbl.  C.  CSV.  P.  §  1892. 

3376.  Public  oflacer  to  furnish  copy  on  payment  of  fee.  Every 
public  officer  having  the  custody  of  a  public  writing  which  a  citizen  has  the  right 
to  inspect,  is  bound  to  give  him,  on  demand,  a  certified  copy  of  it,  ou  payment  of 
the  legal  fees  therefor.    [C.  L.  §  3882. 

Ol.  C.  Civ.  p.  2  1893. 

3377.  Public  and  private  statutes  defined.  Statutes  are  public  or 
private.  A  private  statute  is  one  which  concerns  only  certain  designated  indi- 
viduals, and  tweets  only  their  private  rights.  All  other  statutes  are  public,  in 
which  are  included  statutes  creating  or  affecting  corporations.    [0.  L.  §  3883. 

Ctal.  C.  CSV.  P.  2  1696. 

Pleading  private  statute,  g  2993.   Private  statute  as  evidence,  §  3382. 

3378.  Kinds  of  public  writings.  Public  writings  are  divided  into  four 
classes: 

1.  Laws. 

2.  Judicial  records. 

3.  Other  official  documents. 

4.  Public  records,  kept  in  this  state,  of  private  writings.    [G.  L.  §  3884. 

CU.  C.  Civ.  p.  ?  1894. 

3379.  Statutes  of  other  states,  etc.,  admitted  in  evidence.  Books 
purporting  to  be  printed  or  published  under  the  authority  of  another  state  or  a 
territory,  or  foreign  country,  and  to  contain  the  statutes,  code,  or  other  written 
law  of  said  state,  territory,  or  country,  or  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  state,  territory,  or  country  as  evidence  of  the  written  law 
hereof,  are  admissible  in  this  state  as  evidence  of  such  law.    [C.  L.  §  3886. 

ai.  C.  Civ,  p.  i  1900*. 

3380.  Properly  certified  law,  etc.,  of  another  state  admitted  in 
^fvidence.  A  copy  of  the  written  law  or  other  public  writing  of  any  other  state, 
■or  of  a  territory,  or  a  foreign  country',  attested  by  the  certificate  of  the  officer  hiiv- 
ing  chiurge  of  tifie  original  under  the  public  seal  of  the  state,  territory,  or  country, 
4yr  attested  by  the  certificate  of  the  keeper  thereof  and  the  seal  of  his  office 
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annexed,  if  thore  be  a  seal,  tc^ther  with  the  certificate  of  the  presiding  justice 
of  the  county,  parish,  or  district,  in  which  Buch  office  may  be  kept,  or  of  tiie  gov- 
ernor, secretary  of  state,  or  chancellor,  or,  if  of  a  foreign  count^,  the  certificate 
of  the  minister  or  ambf^sador,  or  a  consul,  vice-consul,  or  consular  agent  of  the 
United  States  in  such  foreign  country,  that  the  attestation  of  such  keeper  is 
in  due  form  and  by  the  proper  officer,  is  admissible  as  evidence  of  such  law  or 
writing.  [C.  L.  §  3886. 
Cal.  C.  Civ.  P.  g  1901*. 

3381.  Unwritten  law  of  another  state,  etc.,  how  proved.  The  oral 

testimony  of  witnesses  skilled  therein  is  admissible  as  evidence  of  the  unwritt«i 
law  of  another  state,  or  of  a  territory,  or  of  a  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts  of  such  state,  territory, 
or  country,  commonly  admitted  in  such  courts.    [C.  L.  §  3887. 
Cal.  C  dv.  P.  g  190^. 

3382.  Effect  of  recitals  in  statutes.  The  recitals  in  a  public  statute 
are  conclusive  evidence  of  the  fact  recited,  for  the  purpose  of  carrying  it  into 
effect,  but  no  further.  The  recitals  in  a  private  statute  are  conclusive  evidence 
between  parties  who  claim  under  its  provisions,  but  no  further.    [C.  Li.  §  3888. 

Cal.  C.  ClT.  P.  3  1903.  PriTate  statute  defined,  g  3377. 

3383.  Judicial  record  defined.  A  judicial  record  is  the  record  or 
official  entry  of  the  proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a 
judicial  officer,  in  an.  action  or  special  proceeding.    [C.  L.  §  3889. 

Cal.  C.  Civ.  P.  i  1904. 

3384.  Id.  Of  court  within  the  United  States,  how  proved.  A 

judicial  record  of  this  state,  or  of  the  United  States,  may  be  proved  by  the 
production  of  the  original,  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  another  state  or  of  a  territory 
may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed, 
if  l^ere  be  a  clerk  and  seal,  together  with  a  certificate  of  the  chief  judge  or  pre- 
siding magistrate,  that  the  attestation  is  in  due  form.    [C.  L.  §  3890. 

Cal.  r.  CiT.  p.  3  1905. 

3385.  Id.  Of  foreign  country,  how  proved.  A  judicial  record  of » 
foreign  country  may  be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of 
the  court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  keeper  of  the  record, 
with  the  seal  of  his  office  annexed,  if  there  be  a  seal,  tc^ther  with  a  certificate 
of  the  chief  judge  or  presiding  magistrate,  or  minister,  or  ambassador,  or  a  consul, 
vice-consul,  or  consular  agent  of  the  United  States,  in  such  foreign  country,  that 
the  attestation  is  in  due  form  and  by  the  proper  officer.    [C.  L.  §  3891. 

Cal.  C.  Civ.  p.  §  1906*. 

3386.  Id.  Other  proof.  A  copy  of  the  judicial  record  of  a  foreign 
countrj'^  is  also  admissible  in  evid^ce  upon  proof : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  an  exact  transcript  of  the  whole  of  it. 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court,  or  other 
legal  keeper  of  the  same;  and, 

3.  Tliat  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the  seal  of 
the  court  where  the  record  remains,  if  it  be  the  record  of  a  court;  or,  if  there  be 
no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature  of  tibe  Ic^ 
keeper  of  the  original.    [C.  L.  §  3892. 

Oal.  C.  Civ.  p.  }  1807. 

3387.  Other  official  documents,  how  proved.  Other  official  docu- 
ments may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records,  and  of  the  United 
States,  by  the  records  of  the  departments  of  the  United  States  certified  by  the 
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heads  of  those  departimeuts  respectively.  They  may  e^bo  be  proved  by  public 
docnments,  printed  by  the  order  of  the  l^slature  or  coii|^*eas,  or  either  house 
thereof. 

2.  The  proceedings  of  the  l^slature  of  this  state  or  of  congress,  by  the 
journals  of  those  bodies  respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  clerk,  or  printed  by  their 
order. 

3.  The  acts  of  the  executive  or  the  proceedings  of  the  l^slature  of  another 
state  or  of  a  territory  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  for- 
eign country,  by  journals  published  by  tht»r  authority,  or  commonly  received  in 
tlut  country  as  such,  or  by  a  copy  certified  under  the  seal  of  the  country  or 
sovereign,  or  by  a  recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state  or  of  a  board  or  department 
thereof,  by  a  copy  certified  by  the  legal  keeper  thereof,  or  by  a  printed  book  pub- 
lished by  the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  ori^nal,  or  by  a  copy, 
certified  hy  the  l^jal  keeper  thereof. 

7.  Documents  of  any  other  class  in  another  state  or  a  territory,  by  the  orig- 
inal, or  by  a  copy,  certified  by  the  1^1  keeper  thereof,  together  with  the  certificate 
of  the  set^^tary  of  state,  judge  of  the  supreme,  superior,  circuit,  district,  or  county 
court,  or  mayor  of  a  city  of  such  state  or  teiTitory,  that  the  copy  is  duly  c^iified 
by  the  ofiicer  having  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or  by 
a  copy,  certified  by  the  legal  keeper  thereof,  wiUi  a  certificate  under  the  seal  of 
the  country  or  sovereign,  or  with  the  certificate  of  the  minister  or  ambassador,  or  a 
consul,  or  vice-consul,  or  consular  agent  of  the  United  States  in  such  foreign 
country,  that  the  document  is  a  vaHd  and  subsisting  document  of  such  country 
and  that  the  copy  is  duly  certified  by  the  officer  having  the  legal  custody  of  the 
original. 

9.  Documents  in  the  departments  of  the  United  States  government,  by  the 
certificate  of  the  legal  custodian  thereof.    [C.  L.  §  3893, 

Cal.  C.  Civ.  P.  2  1918*. 

3388.  Public  record  of  private  writing,  how  proved.  A  public 
record  of  a  private  writing  may  be  proved  by  the  origin^  record,  or  by  a  copy 
thereof,  certified  by  the  legal  keeper  of  the  record.    [C.  L.  §  3894. 

Oil.  C.  Civ.  p.  §  1919. 

3389.  Entries  in  offlcial  records  prima  facie  evidence.  Entries  in 
public  or  other  official  books  or  records,  made  in  the  performance  of  his  duty  by 
a  public  officer  of  this  state,  or  by  any  other  person  in  the  performance  of  a  duty 
specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facts  stated  therein. 
[C.  L.  §  3895. 

Cal.  C.  Civ.  P.  g  1920.  ExempHAcatioD  of  United  States  patent  for  • 

Id  order  to  introduct:  evidence  of  the  local  min-  mining  claim,  authenticated  the  commiEwioner 
ing  law  of  a  district,  it  i;;  necessarr  that  it  should  of  the  general  land  office,  is  evidence  equally  with 
be  made  to  appear  aliunde  that  the  copy  offered  the  oriKinal,  and  is  admissible  without  the  proof 
comes  from  the  proper  custodian,  and  that  such  hereby  required  to  authorize  the  admission  of  cer- 
perann  was  empowered  to  give  certified  copies  tifledcopies.  Ballion-Beck  &  Champion  M'g  <k>. 
thereof,  so  as  to  become  evidence,  and  that  each  v.  Enreka  Hill  M'g  Co.,  6  U.  3;  11  P.  515. 
was  a  copy  of  the  laws  in  force  in  such  district. 
Boberts  v.  Wilson,  1  U.  29^. 

3390.  Judgment  of  justice  of  another  state,  etc.,  how  proved.  A. 
transcript  from  the  record  or  docket  of  a  justice  of  the  peace  of  another  state,  or 
of  a  territory,  of  a  judgment  rendered  by  him,  of  the  proceedings  in  the  action 
before  the  jndgment,  of  the  execution  and  return,  if  any,  subscribed  by  the  justice 
and  verified  in  the  manner  prescribed  in  the  next  section,  is  admissible  evidence 
of  the  facts  stated  therein.    [C.  Ir.  §  3806. 


Gal.  C.  ClT.  P.  9  19S1. 
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3391.  Id.  Certification.  Justice  as  a  witness.  There  must  be 
attached  to  the  trahscript,  a  certificate  of  the  justice  that  the  transcript  is  iu  all 
respects  correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a  further 
certificate  of  the  clerk  or  prothonotory  of  the  county  in  which  the  justice  is  a  res- 
ident at  the  time  of  rendering  the  judgment,  under  the  seal  of  the  county,  or  the 
seal  of  the  court  of  common  pleas  or  county  court  or  court  of  general  jurisdictioD 
thereof,  certifying  that  the  person  subscribing  the  transcript  was,  at  the  date  of 
the  juc^^ent,  a  justice  of  the  peace  in  the  comity,  and  that  the  signature  is  gen- 
uine. Such  judgment,  proceedings,  and  jurisdiction  may  also  be  proved  bj'  the 
justice  himself,  on  the  production  of  his  docket,  or  by  a  copy  of  a  judgment, 
and  his  oral  examination  as  a  witness.     [C.  L.  §  3897. 

Gil.  C.  Civ.  P.  §  1922*. 

3392.  Form  of  certificate  to  copy.  "Whenever  a  copy  of  a  writing  is 
certified  for  the  purpose  of  evidence,  f^e  certificate  must  state  in  substance  ^t 
the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified  part  thereof,  as  the  case 
may  be.    [C.  L.  §  3898. 

Oal.  C.  Civ.  P.  g  1923. 

3393.  Such  certificate  to  be  under  seal.  Such  certificate  must  be 
under  the  official  seal  of  the  certifying  officer,  if  there  be  any,  or,  if  he  be  the 
clerk  of  a  court  having  a  sei^,  under  the  seal  of  such  court    [C.  L.  §  3898. 

Chi.  C.  av.  P.  §  1923. 

3394.  Effect  of  certificate  of  purchase  as  evidence.  A  certificate 
of  purchase  or  of  location  of  any  lands  in  this  state,  issued  or  made  in  pursuance  of 
any  law  of  the  United  States,  is  prima  facie  evidence  that  the  holder  or  assignee 
of  such  certificate  is  the  owner  of  the  land  described  therein ;  but  this  evidence 
may  be  overcome  by  proof  that,  at  the  time  of  the  location,  or  time  of  filing  a 
pre-emption  claim  on  which  the  certificate  may  have  been  issued,  the  land  was  in 
the  adverse  possession  of  the  adverse  party,  or  those  under  whom  he  claims,  or 
that  the  adverse  party  is  holding  the  Und  for  mining  purposes.    [C.  L.  §  3899. 

Cal.  C,  Civ.  P.  8  1925». 

3395.  Id.  By  officer,  or  board  of  officers.  An  entry  made  by  an 
officer,  or  board  of  officers,  or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  fade  evidence  of  the  facts  stated  in  such 

entry.    [C.  L.  §  3900. 

Cal.  C.  Civ.  P.  g  1926. 


3396.  Private  writings  defined.   Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed.    [C.  L.  §  3901. 

CaK  C.  av.  P.  2  1929. 

3397.  Seal  defined.  A  seal  is  a  particular  sign,  made  to  attest  in  the 
most  fonnal  mannei*,  the  execution  of  an  instrument.    [G.  L.  §  3902. 

C&l.  C.  Civ.  P.  S  1930. 

3398.  Public  and  private  seals  defined.  Foreign  seal.  A  public 
seal  in  this  state  is  a  stamp  or  impression  made  by  a  public  officer  with  an  instru- 
ment provided  by  law,  to  attest  the  execution  of  an  official  document,  upon  the 
paper,  or  upon  any  substance  attached  to  the  paper  which  is  capable  of  receiving 
a  visible  impression.  A  private  seal  may  be  made  in  the  same  manner  by  any 
instrument,  or  it  may  be  made  by  a  scroll  of  the  pen,  or  by  writing  the  word 
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"seal"  against  the  signature  of  the  writer.    A  scroll  or  other  sign,  made  in 
another  state  or  a  territory  or  a  foreign  country,  and  recognized  as  a  seal,  must  be 
so  regarded  in  this  state.    [  C.  L.  §  3903. 
Cal.  C.  Civ.  P.  2  1931». 

3399.  Private  seal  not  necessary.  It  shall  not  be  necessary  to  use 
private  seals  on  any  instrument  of  writing  in  this  state.    ['90,  p.  90. 

3400.  Histories,  scientific  works,  maps,  etc.,  prima  facie  evidence. 
Historical  works,  books  of  science  or  art,  and  published  maps  or  charts,  when 
made  by  persons  indifferent  between  the  parties,  are  prima  facie  evidence  of  facts 
of  general  notoriety  and  interest.    [G.  L.  §  3904. 

Cal.  C.  av.  p.  2  1936. 

3401.  Notice  to  adverse  party  to  produce  writing.  Proof  If  a 
writing  to  be  proved  be  in  the  custody  of  the  adveree  party,  he  must  first  have 
reasonable  notice  to  produce  it.  If  he  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce  it  is 
not  necesBEuy  where  the  writing  is  itself  a  notice,  or  where  it  has  been  wrongfully 
obtained  or  withhdd  by  f^e  adverse  party.    [C.  L.  §  3905. 

Gal.  C.  av.  p.  2  1838.  Demand  Anr  Inspectloii  of  writing,  I  £966.  Befbaal 

Demand  for  oc^y  of  writing,  etc,  order,  {  3474.     to  Rdmit  genaineneae  of  writing,  efibct,  i  3473. 

3402.  Party  demanding  writing  not  required  to  use  it.  Though 
a  writing  called  for  by  one  party  is  produced  by  the  other,  and  is  thereupon 
inspected  by  the  party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evidence 
in  the  case.    [C.  L.  §  3906. 

Ca\.  0.  av.  p.  S  1938. 

3403.  Writings,  how  proved.   Any  writing  may  be  proved  either : 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  mak^;  or, 

3.  By  a  subscribing  witness.    [C.  L.  §  3907. 
C»l.  C.  Civ.  p.  2 1940. 

3404.  Id.  When  subscribing  witness  denies  or  forgets.  If  the 
subscribing  witness  denies  or  does  not  recollect  the  execution  of  the  writing,  its 
execution  may  still  be  proved  by  othOT  evidence.    [C.  L.  §  3908. 

Ca\.  C.  CiT.  P.  g  1941. 

3405.  Id.  Admission  of  genuineness  by  adveree  party  sufficient. 

"When,  however,  evidence  is  given  that  the  party  against  whom  the  writing  is 
offered  has  at  any  time  admiUed  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  produced  from  the  custody  of  the 
adverse  party,  and  has  been  acted  upon  by  him  as  genuine.    [C.  L.  §  3909. 

Oftl.  C.  CiT.  P.  { 1942*.  Proof  of  luBtraments  sent  by  telegraph,  }  9700. 

3406.  Entry  made  by  decedents,  when  prima  facie  evidence.  The 

entries  and  other  writings  of  a  decedent  made  at  or  near  the  time  of  the  transac- 
tion, and  when  he  was  in  a  position  to  know  the  facts  stated  therein,  may  be  read 
as  prima  facie  evidence  of  the  facts  therein  stated,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making  it. 

2.  AVhen  it  was  made  in  a  professional  capacity,  and  in  the  ordinary  course 
of  professional  conduct 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by 
law.     [C.  L.  §  3910. 

Cal.  C.  Ci7.  P.  §  1946. 

3407.  Private  writing,  acknowledged  and  certified,  prima  facie 
evidence  of  execution.  Every  private  writing,  except  last  wms  aud  testa- 
ments, may  be  acknowledged  or  proved  and  certified  in  the  manner  provided  for 
the  acknowledgment  or  proof  of  conveyances  of  real  property,  and  i^e  certificate 
of  such  acknowledgment  of  proof  is  prima  facie  evidence  of  the  execution  of  the 
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writing,  in  the  same  manner  as  if  it  were  a  conveyance  of  real  property.  [G.  L. 
§  3911. 

CW.  C.  CIt.  p.  §  1948. 

3408.  Will  invalid  unless  formally  executed.  Proof.  A  last  will 
and  testament,  except  a  nuncupative  will,  is  invalid,  onless  it  be  in  writing  and 

executed  with  such,  formalities  as  are  required  by  law.    "When,  therefore,  such  a 
will  is  to  be  shown,  ihe  iustrimient  itself  must  be  produced,  or  secondary  evidence 
of  its  contents  be  given.    [C.  L.  §  3915. 
Cftl.  C.  Civ.  P.  S  1969.  Ezecation  of  Till,  2  27^ 

3409.  Oonveyance  acknowledged  and  certified,  prima  fbcie  evi- 
dence. Certified  copy.  Every  instrument  conveying  or  affecting  real  property, 
acknowledged,  or  proved  and  certified,  as  provided  by  law,  may,  toge^er  with 

the  certificate  of  acknowledgment  or  proof,  be  read  in  evidence,  in  an  action  or 
proceeding,  without  further  proof;  and  the  record,  or  a  certified  copy  of  the 
record  of  such  conveyance  or  instrument  thus  acknowledged  or  proved,  may  be 
read  in  evidence,  with  the  like  effect  as  the  original,  on  proof  by  affidavit  or 
otherwise,  that  the  original  is  not  in  the  possession  or  under  the  control  of  the 
party  producing  the  record  or  the  certified  copy.  [C.  L.  §  3912*. 
Cal.  C.  CiT.  P.  a  Itei*. 

CoaveyftDce,  eto.,  sent  by  telegnpb  as  evidence,  2697-2700. 

3410.  When  parol  evidence  of  writing  admissible.  There  can  be 
no  evidence  of  the  contents  of  a  writing,  otker  than  the  writing  itself,  except  in 

the  following  cases : 

1.  When  the  original  has  been  lost  or  deetn^ed;  in  which  case  proof  of  the 
loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  he  fails  to  produce  it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a 
public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record 
is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole.  In  the  cases  mentioned 
in  subdivisions  three  and  four,  a  copy  of  the  original,  or  of  the  record,  must  be 
produced ;  in  those  mentioned  in  subdivisions  one  and  two,  either  a  copy  or  oral 
evidence  of  the  contents.    [C.  L.  §  3913. 

Cal.  C.  Civ.  P,  g  1855.  Secondary  evidence  is  admissible  to  prove  the 

A  party  who  states  that  tie  has  left  the  ori^nal  contents  of  an  instrument  traced  to  the  hands  of  & 

deed  witn  a  person  in  the  city  where  the  trial  is  party  not  within  the  state  without  showing  that 

had,  and  th^  he  has  made  no  attempt  to  get  the  the  original  was  lost  or  destroyed;  and  in  meb 

■ame.  Is  not  entitled  to  offer  a  copy  of  such  deod  in  case  no  notice  to  produce  Is  necessary.   Dwyei  t. 

evidence.    Wilson  v.  Wright,  8  U.  215;  30  P.  754.  S.  L.  C.  Copper  Mfg.  Co.,  14  U.  339;  47  P.  311. 

3411.  Material  alterations  require  explanation.  The  party  produc- 
ing as  genuine  a  writing  which  has  been  altered,  or  appears  to  have  been  altered, 
i^ter  its  execution,  in  a  part  material  to  the  question  in  dispute,  must  account  for 
the  appearance  or  alteration.  He  may  show  that  the  alteration  was  made  by 
another,  without  his  concnrr^ce,  or  was  made  with  the  oons^t  of  the  parties 
affected  by  it,  or  otherwise  properly  or  innocently  made,  or  that  the  alteration  did 
not  change  the  meaning  or  language  of  the  insb-ument.  If  he  do  that,  he  may 
give  the  writing  in  evidence,  but  not  otherwise.    [C.  L.  §  3921, 
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CHAPTER  53. 

WITNESSES. 
OOMPBTIBNOY. 

3412.  Who  may  be  witnesses.  Jtiry  exclusive  judges  of  credi- 
bility. All  persons,  without  exception,  otherwise  than  is  specified  in  the  next 
two  sections,  who,  having  organs  of  sense,  can  perceive,  and,  perceiving,  can  make 
known  their  perceptions  to  othere,  may  be  witnesses.  Therefore,  neither  parties 
nor  other  persons  who  have  an  interest  in  the  event  of  an  action  or  proceeding  are 
excluded;  nor  those  who  have  been  convicted  of  crime;  nor  persons  on  account 
of  their  opinions  on  matters  of  religious  belief;  although,  in  every  case,  the 
audibility  of  the  witness  may  be  drawn  in  question,  by  the  manner  in  which  he 
testifies,  by  the  character  of  his  testimony,  or  by  evid^ce  affectinig;  his  character 
for  truth,  honesty,  or  int^ity,  or  his  motives,  or  by  contradictory  evidence;  and 
the  jury  are  the  exclusive  judj^  of  his  credibility.    [G.  L.  §  3876. 

Cal.  C.  CiT.  P.  i  1879*. 

3413.  Cannot  be  witnesses:  mentally  unsound;  children  under 
ten;  parties  to  transactions  with  deceased  or  insane.  The  following 
persons  cannot  be  witnesses : 

1.  Those  who  are  of  umiound  mind  at  the  time  of  their  production  for 
examination.  * 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they  are  examined,  or  of  relating  them 
truly. 

3.  A  party  to  any  civil  action,  suit,  or  proceeding,  and  any  pereon  directly 

interested  in  the  event  thereof,  and  any  person  from,  through,  or  under  whom 

SDch  party  or  interested  person  derives  his  interest  or  title  or  any  part  thereof , 

when  the  adverse  party  in  such  action,  suit,  or  proceeding  daims  or  opposes,  sues 

or  defends  as  guaixlian  of  any  insane  or  incompetent  person,  or  as  the  executor  or 

administrator,  heir,  legatee,  or  devisee  of  any  deceased  person,  or  as  guardian, 

or  assignee,  or  grantee,  directly  or  remotely,  of  such  heir,  legatee,  or  devisee  as 

to  any  statement  by,  or  transaction  with,  such  deceased,  insane,  or  incompetent 

person,  or  matter  of  fact  whatever,  which  must  have  been  equally  within  the 

knowledge  of  both  the  witness  and  such  insane,  incompetent,  or  decreed  person, 

unless  such  witness  be  called  to  testify  thereto  by  such  adverse  party,  so  claiming 

or  opposing,  suing  or  defending  in  such  action,  snit,  or  proceeding.     [C.  L. 

§3877*;  '94,  pp.  26-7. 

CM.  C.  Civ.  P.  1 1880*.  are  Dotcompetentwltnesaefl  against  him.  Atwood'a 

In  a  BQit  agaiaet  an  administrator  to  enforce  a  estate,  14  U.  1;  46  P.  1036. 

fa:iist  against  decedent  and  for  an  accoanting  there-  A  party  to  an  action  to  establish  his  interest  in 

under,  the  testimony  of  the  plaintiff  of  facta  the  estate  of  a  deceased  person  cannot  testify  in  his 

equally  within  bts  knowledge  and  that  of  the  dece-  own  behalf  to  any  conversation  or  transaction 

deot,  is  inadmissible  nnder  section  3877,  C.  L.  1888,  eqnslly  within  his  own  knowledge  and  the  kiiowl- 

Wood  V.  Fox,  and  Whitney  v.  Fox,  6  U.  3.-j0;  32  P.  edge  of  the  person  since  deceased,  when  the  opposite 

48.  Affirmed,  166  U.  S.  637.   This  section  applies  party  sues  or  defends  as  heir  of  sach  deceased  per- 

tosnitsbroagfat  by  aa  well  a&Buitsbrongbt  against  son.    Hennefer  v.  Hayes,  uid  Bnnce  v.  Hayes, 

an  exeentor  or  administrator.   Ewing  v.  White,  8  HcLanghlln  t.  Hayea,  and  Campbell  v.  Hayes,  14 

V.  250;  30  P.  984.  U.  324;  47  P.  90.  See  Chambers  v.  £mery,  IB  fj.  374; 

In  action  by  child  omitted  from  will  to  obtain  46  P.  162. 
share  of  the  estate  under  2677,  C.  L.  1888,  devisees 

3414.  Id.  Privileged  communications.  There  are  particular  rela- 
tions in  which  it  is  the  policy  of  the  law  to  encourage  confidence  fuid  to  preserve 
it  inviolate ;  therefore,  a  person  cannot  be  examined  as  a  witness  in  the  following 
cases: 

1.  A  husband  cannot  be  examined  for  or  against  his  wife,  without  her  con- 
sent, nor  a  wife  for  or  against  her  husband,  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterward,  be,  without  the  consent  of  the  other,  examined 
as  to  any  communication  made  by  one  to  the  other  during  the  marriage ;  but  this 
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exception  does  not  apply  to  a  civil  action  or  proceeding  by  one  against  the  other, 
nor  to  a  criminal  action  or  proceeding  for  a  crime  committed  by  one  agiunet  the 
other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined  as  to 
any  communication  made  by  the  client  to  him,  or  his  advice  givra  therein,  in  the 

course  of  professional  emplojonent;  nor  can  an  attorney's  secretary,  stenographer, 
or  clerk  be  examined,  without  the  consent  of  his  employer,  concerning  any  fact 
the  knowledge  of  which  had  been  acquired  in  such  capacity. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person  making 
the  confession,  be  examined  as  to  any  confession  made  to  him  in  Ids  professional 
character  in  the  course  of  discipline  enjoined  by  the  church  to  which  he  belongs. 

4.  A  physician  or  surgeon  cannot,  without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any  information  acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  commimications  made  to  him 
in  official  confidence,  when  the  public  interests  would  suffer  by  the  disclosure. 
[C.  L.  §  3878*. 

Gal.  C.  Civ.  P.  2  1881*.  auch  witneas  will  be  excluded,  and  the  ooart  will 

Husband  not  compelled  to  testify  against  wife  not  try  the  ^nestion  of  the  Talidity  of  the  marriaie 
or  wife  against  husband.  Con.  art.  I,  sec.  12.  In     or  the  lelations  of  the  parties.   Friel  t.  Wood,  1 

crimiual  action,     4515,  5014.  U.  160. 

Section  379  of  the  practice  act  excludes  the  wife        A  statement      a  party  to  an  attorney  that  be 
ttom  teetifying  for  or  against  her  husband,  except     intends  to  commit  a  crime  and  asking  advice  as  to 
when  the  action  is  between  themseWes,  and  when     the  effect  of  it  Is  not  privileged  hereunder.  People 
a  witness  is  offered  by  a  party  to  the  suit,  with  the     v.  Mahon,  1  U.  206. 
Btatement  that  "  she  is  his  plural,  or  second  wife," 

3415.  Judge  or  juror  may  be  a  witness.  Proceeding.  The  judge 
himself  or  any  j  uror  may  be  called  as  a  witness  by  either  party ;  but  in  such  case 
it  is  in  the  discretion  of  the  court  to  order  the  trial  to  be  postponed  or  saq)ended, 
and  to  take  place  before  another  judge  or  jury.    [C.  L.  §  3879. 

Oal.  C.  Civ.  p.  i  1883. 

3416.  Interpreter  may  be  summoned.  Contempt.  When  a  witness 

does  not  understand  and  speak  the  English  language,  an  interpreter  must  be 
sworn  to  interpret  for  him.  Any  person  may  be  summoned  by  any  court  or  judge 
to  appear  before  such  court  or  judge  to  act  as  interpreter  in  any  action  or  pro- 
celling.  The  summons  must  be  served  and  returned  in  like  manner  as  a 
subpoena.  Any  person  so  summoned  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons  is  guilty  of  a  contempt.    [C.  L.  §  8880. 

Cal.  C.  Civ.  p.  1884*  11  U.  241;  39  P.  837.    Affirmed.  Thiedc  v.  Peo^, 

Fee  of  interpreter,  i  1007.  159  U.  S.  510. 

Joror  may  act  as  interpreter.   People  v.  Thiede, 


PBOnUOXION  OF  WITNBBSBa 

3417.  Subpoena  defined.   May  require  production  of  books,  eta 

The  process  by  which  the  attendance  of  a  witness  is  required  is  a  subpoena.  It 
is  a  writ  or  order  directed  to  a  person  and  requiring  his  attendance  at  a  particular 
time  and  place  to  testify  as  a  witness.  It  may  also  require  him  to  bring  with  him 
any  books,  documents,  or  other  things  under  his  control  Which  he  is  bound  \xy 
law  to  produce  in  evidence.  [C.  L.  §  3922. 
Cal.  c.  Civ.  P.  i  ises. 

3418.  Id.  To  require  attendance  before  court  or  officer,  etc.  Oon- 

tempt.    The  subpoena  is  issued  aa  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein, 
it  is  issued  in  the  name  of  the  court  before  which  the  attendance  is  required,  or 
in  which  the  issue  is  pending. 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  justice,  or  othw 
officer  authoris^  to  administer  oaths  or  take  testimony  in  any  matter  under  the 
laws  of  this  state,  it  is  issued  by  the  judge,  ji^ice,  or  any  other  officer  before 
whom  the  attendance  is  required. 
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3.  To  require  attendance  before  a  commissioner  appointed  to  take  testimony 
by  a  court  of  a  foreign  country  or  of  tibe  United  States,  or  of  any  other  state  or 
tearitory  in  the  TTnit^  States,  or  of  any  other  district  or  county  within  this  state, 
or  before  any  officer  or  officers  empowered  by  the  laws  of  the  United  States  to 
t^e  testimony,  it  may  be  issued  by  any  judge,  or  justice  of  the  peace  in  places 
within  their  respective  jurisdictionB,  with  like  power  to  enforce  attendance;  and, 
upon  certificate  of  contumacy  to  said  court,  to  punish  contempt  of  such  process, 
as  such  judge  or  justice  could  exercise  if  the  subpoena  directed  the  attendance 
of  the  witn^  before  his  court  in  a  matter  pending  therein.    [C.  L.  §  3923. 

CU.  C.  CiT.  P.  4  1986. 

3419.  Service  of  subpoena,  by  whom  and  how  made.  The  service 
of  a  subpoena  is  made  by  showing  the  original  and  delivering  a  copy,  or  a  ticket 
containing  its  substance,  to  the  witness  personally,  or  by  leaving  a  copy  with 
some  suitable  person  at  the  place  of  his  abode,  giving  or  offering  to  him  at  the 
same  time,  if  demanded  by  him,  the  fees  to  whicli  he  is  entitled  for  travel  to  and 
from  the  place  designated,  and  one  day's  attendance  there.  The  service  must  be 
made  so  as  to  allow  the  witness  a  reasonable  time  for  preparation  and  travel  to 
the  place  of  attendance.  Such  service  may  be  made  by  any  person.  [C.  L. 
§3924. 

CU.  C  ClT.  p.  3  1987*.  I  998.  WitQeas  fee  two  dollars  per  di?;  mileage, 

WitDOB  mar  darand  fee  and  mileage  in  advatice,     twenty  oente  per  mile,  2  991. 

3420.  Id.  When  witness  concealed,  incloeure  may  be  broken. 
If  a  witness  is  concealed  in  a  building  or  vessel,  so  as  to  prevent  the  service  of  a 
Bnbpcena  upon  him,  any  court  or  judge,  or  any  officer  issuing  the  sabposna,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of  the  witness, 
nukke  an  order  that  the  sheriff  of  the  county  serve  the  subpoena ;  and  the  officer 
must  serve  it  accordingly,  and  for  that  purpose  may  break  into  the  building  or 
vessel  where  the  witness  is  concealed.    [C.  L.  §  3925. 

Oa.  C  Civ.  p.  2  1988. 

3421.  Witness  not  required  to  leave  county.  Exception.  A  wit- 
ness is  not  obliged  to  attend  as  a  witn^  before  any  court,  judge,  juBtice,  or  any 
other  officer  out  of  the  county  in  which  he  resides,  unless  the  distance  be  less  than 
thirty  miles  from  his  place  of  residence  to  the  place  of  trial.    [C.  L.  §  3926*. 

Oal.  C.  dv.  P.  2  1969. 

3422.  Person  present  in  court  must  testify.  A  person  present  in 
court,  or  before  a  judicial  officer,  may  be  required  to  testify  in  the  same  manner 
as  if  he  were  in  attendance  upon  a  subpoena  issued  by  such  court  or  officer.  [C. 
L.  §  3927. 

GU.  C.  Civ.  P.  2  1990. 

3423.  Disobedience  of  witness  a  contempt.  Punishment  if  wit- 
ness a  party.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to 
wiswer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposition  when  required,  may 
be  punished  as  a  contempt  of  the  court  or  officer  issuing  the  subpoena  or  requiring 
the  witness  to  be  sworu ;  and,  if  the  witness  be  a  party,  his  complaint  or  answer 
may  be  stricken  out.    [C.  L.  §  3928. 

Cal.  C  Civ.  P.  S  1991. 

3424.  Id.  Liability  to  forfeiture  and  damage.  A  witness  disobeying 
a  subpoena  also  forfeits  to  the  party  a^jrieved  the  sum  of  one  hundred  dollars 
and  all  damages  which  he  may  sustain  by  the  failure  of  the  witness  to  attend, 
which  forfeiture  and  damages  may  be  recovered  in  a  civil  action.    [C.  L.  §  3929. 

CU.  c  dr.  P.  i  199S. 

3425.  Warrant  issued  for  absent  witness.  In  case  of  a  failure  of  a 
vitnees  to  attend,  the  court  or  officer  issuing  the  subpoena,  upon  proof  of  the 
service  hereof,  and  of  the  failure  of  the  witness,  may  issue  a  warrant  to  the  sherifE 
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of  the  coanty  to  arrest  the  witness  and  bring  him  before  the  oonrt  or  officer  where 
bis  attendance  was  required.    [G.  L.  §  3930. 

Cal.  C.  av.  p.  2  1993, 

3426.  Contents  of  wiEirrant  of  commitment.  To  whom  directed. 
Every  warrant  of  commitment  issued  by  a  court  or  officer  pursuant  to  this  chapto' 
must  specify  therein,  particularly,  the  cause  of  the  commitment,  and  if  it  be  for 
refusing  to  answer  a  question,  such  question  must  be  stated  in  the  warrant.  And 

•  every  warrant  to  arrest  or  commit  a  witness  pursuant  to  this  chapter,  must  be 
directed  to  the  sheriff  of  the  county  where  the  witness  may  be  and  must  be  exe- 
cuted by  the  officer  in  the  same  manner  as  process  issued  by  the  district  court 
[C.  L.  §  3931. 
an.  C.  CiT.  p.  i  1994. 

3427.  When  witnesB  a  prisoner,  order  for  production.  If  the  wit- 
ness be  a  prisoner  confined  in  a  jail  or  pnsou  within  this  state,  an  order  for  his 
examination  in  the  prison  upon  deposition,  or  for  his  temporary  removal  and  pro- 
duction before  a  court  or  officer  for  the  purpose  of  being  orally  examined,  may  be 

made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pending, 
unless  it  be  a  justice's  court. 

2.  By  a  justice  of  the  supreme  court  or  by  a  judge  of  the  district  court  of  the 
county  where  the  action  or  proceeding  is  pending,  if  pending  before  a  justice's 
court  or  before  a  judge  or  other  person  out  of  court.    [C.  L.  §  3932*. 

Cal.  C.  Civ.  P.  2  1995. 

3428.  Id.  Order  made  upon  affidavits.  Form.  Such  order  can  be 
made  only  ou  the  motion  of  a  party,  upon  affidavit  showing  the  nature  of  the 
action  or  proceeding,  the  testimony  expected  from  the  witness,  and  its  materiality. 
[C.  L.  §  3933. 

C«l.  C.  av.  p.  g  1996. 

3429.  Id.  Witness  produced  if  in  county.  Deposition,  other- 
wise. If  the  witness  be  imprisoned  in  the  county  where  the  action  or  proceeding 
is  pending,  his  production  may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition.    [C.  L.  §  3934*. 

Cal.  C.  Civ.  P.  2  1997. 

BIGHTS  AND  DUTIBB  OF  WITNZ8SB8. 

3430.  Witness  served  must  attend  and  answer  legal  queationB. 

A  witness,  served  with  a  subpoBua,  must  attend  at  the  time  appointed,  with  any 
papers  under  his  control  required  by  the  Bubp<£na,  and  answer  all  pertinent  and 
legal  questions;  and  unless  sooner  discharged,  must  remain  until  the  testimony  is 

closed.    [C.  L.  §  3958. 

Cal.  C.  Civ.  P.  2  2064. 

3431.  Id.  Witness'  privilege  in  certain  cases.  A  witness  must 
fmswer  questions  legal  and  pertinent  to  the  matter  in  issue,  though  his  answer 
may  establish  a  claim  against  himself ;  but  he  need  not  give  an  answer  which  will 
have  a  tendeucy  to  subject  him  to  punishment  for  felony ;  nor  need  he  give  an 
answer  which  will  have  a  direct  tendency  to  degrade  his  character,  unless  it  be  to 
the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  his  previous  conviction  for  fel<my. 
[C.  L.  §  3959. 

Cal.  C.  Civ,  P.  i  2065.  Immunities  (civen  herebyare  perBomil  privileges 

.A  witness  can  be  compelled  to  anawer  where  th«     of  witness  whicb  he  waives  \Kf  failing  to  claim 
answer  would  disgmco  Iiim,  only  where  the  evi-     himself.   People  v.  Lanien.  10  tJ.  14S:  37  P.  SSB. 
-dence  is  material.   Conway  v.  Clinton,  1  U.  215. 

3432.  Rights  of  witness,  protection  f^m  insult,  etc.  It  is  the 
right  of  a  witness  to  be  protected  from  irrelevant,  improper,  or  insulting  questionB, 
and  from  harsh  or  insulting  demeanor ;  to  be  detained  only  so  long  as  ^e  interests 
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oi  justice  require  it ;  and  to  be  examined  only  as  to  matters  legal  and  x>ertinent  to 
'fehe  issae. 

Ckl.  C.  av.  p.  i  2066. 

3433.  Witness  exempt  from  arrest  in  civil  action.  Every  person 
who  has  been,  in  good  faith,  served  with  a  subpcena  to  attend  as  a  witness  before 
a  court,  judge,  commissioner,  referee,  or  othe*  person,  in  a  case  where  the  dis- 
obedience of  the  witnesB  may  be  punished  as  a  contempt,  is  exonerated  from  arrest 
in  a  civil  action  while  going  to  the  place  of  attendance,  necessarily  r^naining 
there,  and  returning  therefrom.    [G.  Jj.  §  3960. 

CbI.  C.  dr.  P.  2  2097. 

3434.  Id,  Unlawful  arrest  void.  Witness*  damages.  The  arrest 
of  a  witness  contrary  to  the  preceding  section  is  void,  and  when  wilfully  made, 
is  a  contempt  of  the  court,  and  the  person  making  it  is  responsible  to  the  witness 
arrested  for  double  the  amount  of  the  damages  which  may  be  assessed  against 
him,  and  is  also  liable  to  an  actiob  at  the  suit  of  the  party  serving  the  witness 
with  the  subpoena,  for  the  damages  sustained  by  him  in  consequence  of  the  arrest. 
[C.  L.  §  3961. 

0»1.  C.  Civ.  P.  g  3068. 

3435.  Arrest  made  in  good  fEtith.  Affidavit  claiming  exemption. 

An  officer  is  not  liable  to  the  party  for  making  the  arrest  in  Ignorance  of  the  facts 
creating  the  exoneration,  but  is  liable  for  any  subf^equent  detention  of  the  pfuiy, 
if  such  party  claim  the  exemption,  and  make  an  aflidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witneas  before  a 
court,  officer,  or  other  person,  specifying  the  same,  the  place  of  attendance,  and 
the  action  or  proceeding  in  which  the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement,  with  the 
intention  of  avoiding  an  arrest ; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  returning 
ther^rom,  or  remaining  there  in  ob^ence  to  the  subpoena.  The  affidavit  may 
be  taken  by  the  officer  and  exonerates  him  from  liability  for  discharging  the 
witness  when  arrested.     [C.  L.  §  3962. 

,   CU.  C.  CiT.  P.  2  2068. 

3436.  Id.  Court  to  discharge  witness  unlawfully  arrested.  The 
court  or  officer  issuing  the  subpoena,  and  'Uie  court  or  officer  before  whom  the 
attendance  is  required,  may  discharge  the  witness  from  an  arrest  made  in  viola- 
tion of  section  thirty-four  hundred  and  thirty-three.  If  the  court  have  adjourned 
before  the  arrest,  or  before  application  for  the  di8chai:ge,  a  judge  of  the  court  may 
grant  the  discharge.    [C.  L.  §  3963. 

Cal.  C.  Civ.  P.  i  207O. 

OATHS  AND  AFPIBUATIONS. 

3437.  Officers  authorized  to  administer  oaths.  Every  court,  every 
judge  or  clerk  or  deputy  clerk  of  any  court,  every  justice,  and  every  notary  pub- 
lic, the  secretary  of  state,  and  every  officer  or  person  authorized  to  take  testimony 
in  any  action  or  proceeding,  or  to  decide  upon  evidence,  has  power  to  administer 
oaths  or  affirmations.    [G.  L.  §  3973. 

Cal.  C.  Civ,  P.  J  20B8*. 

3438.  Form  of  oath  or  affirmation.   An  oath,  or  affirmation,  in  an 

action  or  proceeding,  may  be  administered  as  follows,  the  person  who  swears  or 
affirms  expressing  his  assent  when  addressed  in  the  following  form : 

"  You  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  the  evidence 

yon  shall  give  in  this  issue  (or  matter)  pending  between  and  shall 

be  the  truth,  the  whole  truth,  ajid  nothing  but  the  truth,  eo  help  you  Gk)d." 
[C.  L.  §  3974. 
CU.  c.  ciT.P.22oe4. 
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3439.  Id.  Oourt  may  vary  form.  Whenever  the  court  before  which 
a  person  is  offered  as  a  witness  is  satimed  that  he  has  a  peculiar  mode  of  swearing 
connected  with  or  in  addition  to  the  usual  form  of  administration  which  in  his 
opinion  is  more  solemn  or  obligatory,  the  court  may  in  its  discretion  adopt  that 
mode.    [C.  L.  §  3976. 

til.  C.  Civ.  P.  g  3095. 

3440.  Id.  Witnesses  not  Christian.  When  a  person  is  awoin  who 
believes  in  any  other  than  the  Christian  religion,  he  may  be  sworn  according  to 
the  peculiar  ceremonies  of  his  religion  if  there  be  any- such.    [C.  L.  §  3976. 

Cal.  C.  Civ.  p.  S  2096. 

3441 .  Affirmation  or  declaration  instead  of  oath.  Any  person  who 
desires  it  may,  at  his  option,  instead  of  taking  an  oath  make  his  solemn  affirma- 
tion or  declaration,  by  assenting,  when  addressed  in  the  following  form:  "  Ton 
do  solemnly  affirm  (or  declare)  that,"  et«.,  as  in  section  thirty-four  hundred  and 
thirty-eight.    [C.  L.  §  3977. 

CaL  C  Ov.  p.  i  9067. 


3442.  Affidavit  may  be  used  for  what  purposes.  An  affidavit  may 
be  used  to  verify  a  pleading  or  a  paper  in  a  special  proceeding,  to  prove  the 
service  of  a  summons,  notice,  or  other  paper  in  an  action  or  specif  proceeding,  to 
obtain  a  provisional  remedy,  the  examination  of  a  witness,  or  a  stay  of  proceed- 
ings, or  upon  a  motion,  and  in  any  other  case  expressly  permitted  by  some  other 
provision  of  this  code.    [C.  L.  §  3935. 

Cal.  C.  CiT.  P.  i  2009.  however,  is  tmmateriBl  irregularity.    Smith  v. 

Validity  of  affidavit,  etc.,  dofectivelr  entitled,  RicbanlsoD.  1  U.  194.   McCord  &  Nave  Mercantile 

i  3483.  Co.  V.  Qleun,  6  U.  139;  21  P.  600. 
Affidavit  mnst  have  a  venae;  omlsBion  of  "aa," 

3443.  Proof  of  publication,  how  made.  Evidence  of  the  publication 
of  a  document  or  notice  required  by  law  or  an  order  of  a  court  or  judge  to  be 
published  in  a  newspaper,  may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman,  or  principal  clerk,  annexed  to  a  copy  of  the  document 
or  nouce,  specifying  the  times  when,  and  tlie  paper  in  which,  tiie  publication  was 
made.    [C.  L.  §  3936. 

C^l.  C.  Civ.  P.  §2010. 

3444.  Where  filed.  Certified  copy  prima  facie  evidence.  If  such 
affidavit  be  made  in  an  action  or  special  proceeding  pending  in  a  court,  it  may  be 
filed  with  the  court  or  clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the 
recorder  of  the  county  where  the  newspaper  is  printed.  In  either  case  tlie  origi- 
nal affidavit,  or  a  copy  thereof,  certified  by  the  judge  of  the  court  or  officer  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated  therein.    [C.  L.  g  3937. 

Ca.\.  C.  Civ.  P.  2  2011*. 

3445.  Affidavit  taken  before  whom,  if  in  Utah.  An  affidavit  to  be 
used  before  any  coui-t,  jud^,  or  officer  of  this  state,  may  be  taken  before  any 
judge  or  clerk  of  anv  court,  or  any  justice  of  the  peace,  or  any  notary  public  in 
this  state.    [C.  L.  §  3938, 

Cal.  C.  Civ.  P.  §  2012. 

3446.  Id.  If  taken  in  another  state.  An  affidavit  taken  in  another 
state  or  territory  of  the  L'nited  States,  to  be  used  in  this  state,  may  be  taken 
befoi-e  a  commissioner  appointed  by  the  governor  of  this  state  to  take  affidavit 
and  depositions  in  such  other  state  or  t-erritory,  pr  before  any  uotuy  public  in 
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mother  state  or  territory,  or  before  any  judge  or  clerk  of  a  court  of  record  having 
a  seal.    [C.  L.  §  3039. 

C3r1.  C.  GIt.  p.  i  S013. 

3447.  Id.  If  taken  in  a  foreign  country.  An  affidavit  taken  in  a 
foreign  country  to  be  used  in  this  state,  may  be  taken  before  an  ambassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the  United  States,  or  before 
any  judge  of  a  court  of  record  having  a  seal,  in  such  foreign  country.  [C.  L. 
§3940. 

C»J.  C.  Civ.  P.  2  ia014. 

3448.  Oertiflcation  of  afiSdavit  taken  before  foreign  judge,  etc. 
"When  an  affidavit  is  taken  before  a  judge  or  a  court  in  another  state  or  territory, 
or  in  a  foreign  country,  the  genuineness  of  the  signature  of  the  judge,  the  exist- 
ence of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must  be 
certified  by  the  clerk  of  the  court,  under  the  seal  thereof.    [C.  L.  §  3941. 

Ofti.  c.  av.  p.  I  WIS. 


3449.  Deposition  out  of  state,  taken  when.  The  testimony  of  a 
witness  out  of  the  state  may  be  taken  by  deposition  in  an  action  at  any  time  after 
the  service  of  the  summons  or  the  appearance  of  the  defendant;  and,  in  a  special 
proceeding,  at  any  time  after  a  question  of  fact  has  arisen  therein.    [G.  L.  §  3942. 

Cal.  C.  Civ.  p.  ?  2020. 

3460.  Commission,  bv  and  to  whom  issued.  The  deposition  of  a 

witness  out  of  this  state  may  be  taken  upon  commission  issued  from  the  court, 

under  the  seal  of  the  court,  upon  an  order  of  the  judge,  or  court,  or  justice  of 

the  peace  in  any  case  pending  before  such  judge,  court,  or  justice  of  the  peace 

respectively,  on  the  application  of  either  party,  upon  five  days  previous  notice 

to  the  other.    If  issued  to  any  place  within  the  United  States,  it  may  be  directed  to 

taay  person  agreed  upon  by  the  parties,  or,  if  they  do  not  agree,  to  any  judge  or 

notary  public,  or  person  named  or  commissioned  by  the  officers  issuing  it.  If 

issued  to  any  country  out  of  the  United  States,  it  may  be  directed  to  a  minister, 

ambassador,  consul,  vice-consul,  or  consular  agent  of  the  United  States  in  such 

country,  or  to  any  person  agreed  upon  by  the  parties.    [C.  L.  §  3944*;  '92,  p.  65. 

Cal.  C.  Civ.  p.  3  2024*.  of  taking  depomtaons  covets  the  olgectioa  that  they 

Aperaoii^>iKdntedtotnlEeadepoBiti(»iliianother  were  taken  otfore  a  notary  Instud  of  a  commift- 

slate,  mailt  m  one  of  the  local  officers  nwcified  in  luoner.   Homberger  t.  Alexander,  11  U.       40  P. 

the  practice  act.   Newton  t.  Brown,  2  U.  8if7.  260. 
A  atipulatiou  waiving  aU  ol^jectiona  to  the  form 

3461.  Interrogatories,  proposed  and  settled.  Oral  examina- 
tiOD.  Such  proper  interrogatories,  direct  and  cross,  as  the  respective  parties 
may  propose,  to  be  settled  if  the  piirties  disagree  as  to  their  form  by  the  judge 
or  officer  granting  the  order  for  the  commission  at  a  day  fixed  in  the  order,  may 
be  annexed  to  the  commission ;  or,  when  the  parties  agree  to  that  mode,  the 
examination  may  be  without  written  interrogatories.    [C.  L.  §  3945. 

GaL  C.  Civ.  P.  {  2025. 

3452.   Commissioners  to  take,  certify,  and  forward  deposition. 

The  commission  must  authorize  the  commissiouers  to  administer  an  oath  to  the 
witness,  and  to  take  his  deposition  in  answer  to  the  interrogatories,  or,  when 
the  examination  is  to  be  without  interrogatories,  in  respect  to  the  question  in  dis- 
pute, and  to  certify  the  deposition  to  the  court  in  a  sealed  envelope  directed  to  the 
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derk  or  other  person  designated  or  agreed  upon  and  forwarded  to  him  by  mail  or 
other  usual  channel  of  conveyance.    [C.  L.  §  3946. 

Cal.  C.  Civ.  P.  §  2026.  duly  siRDed  and  BWorn-to  depoaitaons  hereunto 

The  certificate  that  "  witnesees  appeared  in  pei^  annexed"  ia  insufficient.   Hombergcr  v.  Alei- 

Bon  before  me,  and  answered  the  Intenogatones  ander,  11  U.  363;  40  P.  200. 

and  cross-interrogatories  herein,  as  appeus  hy  the 

3453.  Oommission  not  returned.  Continuance,  when.  A  trial  or 
other  proceeding  must  not  be  postponed  by  reason  of  a  commission  not  returned 
except  upon  evidence  satisfactory  to  the  court,  that  the  testimony  of  the  witness 
ie  necessai-y,  and  that  proper  diligence  has  been  used  to  obtain  it.    [C.  L.  §  3947. 

Cat.  C.  ay.  p.  2  2027. 

3454.  Deposition  may  be  used  by  either  party.  The  deposition 
mentioned  in  this  chapter  may  be  used  by  either  party  on  the  trial  or  other  pro- 
ceeding, against  any  other  party  giving  or  receiving  the  notice,  subject  to  all  just 
exceptions.    [C.  L.  §  3948. 

Cal.  C.  Civ.  P.  1 2028. 

TAKTnv  IN  THE  STATE. 

3455.  Deposition  in  the  state,  taken  when.  The  testimony  of  a  wit- 
ness in  this  state  may  be  taken  by  deposildon  in  an  action,  at  any  time  after  &e 
service  of  the  summons  or  the  appevauce  of  the  defendant;  and,  in  a  special 
proceeding,  after  a  question  of  fact  has  arisen  therein  in  tibe  -following  cases: 

1.  When  the  witness  is  a  party  in  the  action  or  proceeding,  or  a  person  for 
whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or  defended. 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  ia  to 
be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infinn  to  attend. 

5.  When  the  testamony  is  required  upon  a  motion,  or  in  any  other  case  where 
the  oral  examination  of  the  witness  is  not  required.    [C.  L.  §  39431'. 

Cal.  C.  Civ.  P.  g  2021*. 

Taking  deposition  on  postponement  of  trial,  §  3134. 

3456.  Id.  Before  whom  taken.  Notice  and  affidavit.  Eitiwr 
party  may  have  the  deposition  taken  of  a  witness  in  this  state,  in  either  of  the 
cases  mentioned  in  the  preceding  section,  before  a  judge  or  officer  aathorized  to 
administer  oaths,  on  serving  upon  the  adverse  party  previous  notice  of  the  time 
and  place  of  ezaminati(m,  together  with  a  copy  of  an  affidavit,  showing  that  the 
case  is  within  that  section.  Such  notice  must  be  at  least  five  days,  adding  also 
one  day  for  every  twenty-five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is  given,  unless,  for  a  cause 
shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When  the  shorter  time  is 
prescribed,  a  copy  of  the  onier  must  be  served  with  the  notice.    [C.  L.  §  3949. 

CaL  C.  CiT.  P.  1 2031. 

3457.  Examination  signed  by  witness.  Custodian.  Use  on  trial. 

Either  party  may  attend  the  examination  and  put  such  questions,  direct  and 
cross,  aa  may  be  proper.  The  deposition,  when  completed,  must  be  carefully 
read  to  the  witness  and  corrected  by  him  in  any  particular,  if  desired ;  it  must 
then  be  subscribed  by  the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  inclosed  in  an  envelope  or  wrapper,  sealed  and  directed  to  the  clerk 
of  the  court  in  which  the  action  is  pending,  or  to  such  person  aa  the  parties,  in 
writing,  may  agree  upon,  and  rather  delivered  by  the  judge  or  officer  to  the  clerk 
or  RU(£  person,  or  transmitted  through  the  mail  or  by  some  safe  private  means  of 
conveyance ;  and  thereupon  such*  deposition  may  be  used  by  either  party  upon 
the  trial  or  other  proceeding  against  any  party  giving  or  receiving  the  notice, 
subject  to  all         exceptions;  but,  if  the  parties  attend  at  the  examination,  no 
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objection  to  the  form  of  an  interrogatory  ehall  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  time  of  the  examination.  If  the  deposition  be  taken  under 
subdivisions  two,  three,  or  four  of  section  thirty-four  hundred  and  fifty-five, 
proof  must  be  made  at  the  trial  that  the  witness  continues  absent  or  infirm,  or  is 
dead.  The  deposition  thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness.    [C.  L.  §  3960. 

Oil.  C.  Civ.  p.  S  2032. 

3458.  Deposition  excluded  for  irregularity.  Notwithstanding  the 
taking  of  a  deporation,  it  may  be  excluded  from  the  case  upon  proof  that  sufficient 
noti<»  was  not  g^ven  to  the  party  against  whom  it  is  offered  to  enable  him  to 
attend  the  taking  thereof,  or  that  the  taking  was  not  in  all  respects  fair.  [G.  L. 
§  3951. 

Cal.  C.  Civ.  P.  I  2033,  the  pleadings  have  chaDged  tbe  iasueB,  where  the 

Deposition  is  not  admissible  agBiiut  a  party  an-  sulgect  matter  remains  the  same.  Anthony  t. 
less  he  has  had  opportunity  of  croeB-ezamination.      Savage,  3  U.  277;  3  P.  546. 

Newton  t.  Brown,  1  U.  S87.  Where  a  deposition  ia  defective  in  any  respect 

Where  witnees  whose  depodtion  was  being  taken     that  can  be  remedied  by  retaking  it,  and  no  motion 

refused,  without  cause,  to  answer  a  materif^  ques-     to  suppreas  it  is  made,  otyection  cannot  be  made 

tion.  whole  deposition  may  be  excluded.   HadraT.     thereto  when  the  deposition  is  offered  at  the  trial. 

Utah  Nat.  Bank,  9  U.  412;  35  P.  508.  Am.  Pah.  Co.  T.  Mayue  Co..  9  U.  318;  34  P.  217. 

Depositions  may  be  read  though  amendments  to 

3459.  Deposition  may  be  read  by  either  party  at  any  time.  "When 
a  deposition  has  been  once  taken,  it  may  be  read  by  either  party  in  any  stage  of 
the  same  action  or  proceeding,  or  in  any  other  action  between  the  same  parties, 
upon  the  same  sul^ect,  fuid  is  then  deemed  the  evidence  of  the  party  reading  it. 
[C.  L.  §  3952. 

Gal.  a  Gy.  p.  }  S084. 

3460.  Deposition  taken  without  notice  if  defendant  in  default. 
When  the  summons  in  an  action  has  been  served  upon  the  defendant  therein  in 
l^e  znwner  provided  by  law,  and  the  time  allowed  such  defendant  to  answer  has 
expired,  and  he  has  in  no  way  appeared  in  such  action,  the  plaintiff  may  take 
the  depoeation  of  any  witness  without  notice  to  such  defendant,  and  such  depo- 
silion  vo&y  be  introduced  in  evidence  in  the  nction,  and  sh^l  have  the  same  force 
and  effect  as  a  deposition  taken  upon  notice. 

Wis.,  8.  &  B.  An.  S.  (1889)  g  4102». 

3461.  Notice  of  publication  against  non-resident.  Personal 
service.  When  the  party  against  whom  the  deposition  is  to  be  read  is  absent 
from  or  is  not  a  resident  of  the  state,  and  has  no  agent  or  attorney  therein  upon 
whom  service  may  be  made,  notice  of  the  taking  of  a  deposition  may  be  served  upon 
him  by  publishing  the  same  three  times,  once  in  eaclx  week  for  three  successive 
weeks  in  some  newspaper  printed  in  the  county  where  the  action  or  proceeding 
is  pending,  if  one  is  printed  in  such  county;  and  if  not,  in  some  newspaper 
printed  at  the  seat  of  government  of  this  state.  Personal  service  of  the  notice 
on  the  defendant  out  of  the  state  shall  be  equivalent  to  such  publication. 

Eansas  (1889)  §4448*. 

3462.  Depositions  to  be  used  in  other  states.  Any  party  to  an  action 
or  ^lecial  proceeding  in  a  court  or  before  a  judge  of  another  state  or  a  territory, 
may  obtain  the  testimony  of  a  witness  reading  in  this  state  to  be  used  in  such 
action  or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections.  [C.  L. 
§  3963. 

Cal.  C.  Civ.  P.  g  2035. 

3463.  Id.  District  Judge  may  subpoena  witness  before  commis- 
sioner. If  a  commission  to  take  such  testimony  has  been  issued  from  the  court 
or  a  judge  before  whom  such  action  or  proceeding  is  pending,  on  producing  the 
commission  to  a  district  judge,  with  an  affidavit  satisfactory  to  him  of  the  mate- 
riality of  the  testimony,  he  may  issue  a  subpoena  to  the  witness,  requiring  him  to 
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appefu*  and  testify  before  the  commissioner  named  in  the  commia^on,  at  a  epm- 
fied  time  and  place.    [C.  L.  §  3954. 

C*l.  C.  Civ.  P.  5  2036. 

3464.  Id.  Judge  may  take  testimony  without  commission  in 
certain  cases.  If  a  commiBsion  has  not  been  issued,  and  it  appears  to  a  dis- 
trict judge,  or  justice  of  the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  ^e  testimony  of  the  witn^  is  material  to  either  party ; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been 
issued; 

3.  That,  according  to  the  law  of  the. state  or  territory  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken  under  eucb  cir- 
cumstances, and  before  such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding ; — he  must  issue  his  subpcena,  requiring  the  witness  to  appear  and 
t^tify  before  him  at  a  specified  time  and  place.    [G.  L.  §  3955. 

Cal.  C.  Civ.  P.  2  2037. 

3465.  Id.  How  taken  and  certified.   Upon  the  appearance  of  the 

witness,  the  judge  or  justice  must  cause  his  testimony  to  be  taken  in  writing,  and 
must  certify  and  transmit  the  same  to  the  court  or  judge  before  whom  the  acti<ni 
or  proceeding  is  pending,  in  such  manner  as  the  law  of  that  state  or  territory 
requires.    [C.  L.  §  3966. 

Cal.  C.  av.  p.  {i!038.  ^     Serrioe by pnUkation.  229H9,S96a 


3466.  Testimony  perpetuated  as  herein  provided.  The  testimony 
of  a  witness  may  be  taken  and  perpetuated  as  provided  in  this  chaptw.  [C.  h. 
§  3966. 

CaL  C.  CiT.  P.  i  208S. 

3467.  Verified  petition,  contents.  Order  for  examination. 
Notice.  The  applicant  must  produce  to  a  district  judge,  a  petition  verified  by 
his  oath  stating : 

1.  That  tiie  applicant  expects  to  be  a  party  to  an  action  in  a  court  in  tiiis 
state,  and  in  such  case  the  names  of  the  persons  whom  he  expects  will  be  advOTse 
parties;  or 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  the  property 
in  which  he  is  interested,  or  to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  it  may  hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or  if  anticipated,  he  may  not  know  the  parties  to  snch 
suit;  and 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and  a 
general  outline  of  the  facta  expected  to  be  proved.  The  judge  to  whom  bbcIi 
petition  is  presented  must  make  an  order  allowing  the  ^ouoination,  and  deog' 
nating  the  officer  before  whom  the  same  must  be  taken,  and  prescribing  the  notioe 
to  be  given,  which  notice,  if  the  parties  expectant  are  known  and  reside  in  tWs 
state,  must  be  formally  served,  and  if  unknown,  such  notice  must  be  served  on 
the  recorder  of  the  county  where  the  property  to  be  affected  by  the  evid^ce  is 
situated,  or  the  judge  making  the  order  resides,  as  may  be  directed  by  him,  and  by 
publication  thereof  in  some  newspaper,  to  be  designated  by  the  judge,  for  the 
same  period  required  for  the  publication  of  summons.  The  judge  must  also 
designate  in  his  order  the  clerk  of  the  court  to  whom  the  deposition  mast  be 
returned  when  taken.    [C.  L.  §  3967. 

Cal.  C  CiT.  p.  2  2064*. 


Chapter  56. 


PERPETUATING  TESTIMONY. 


PEEtETUATING  TESTIMONY. 


767 


3468.  Authority  of  «person  appointed  to  take  deposition.  The 
person  appointed  by  the  judge  to  take  the  depositions  is  authorized,  if  a  resident 
of  this  state,  on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the  notice  pre- 
scribed in  the  last  section,  with  proof  of  its  personal  service  or  publication,  or,  if 
a  resident  without  the  state,  on  receiving  the  commission  mentioned  in  the  next 
section,  with  proof  of  like  service  or  pubhcation  of  the  notice,  to  t^e  the  deposi- 
tion of  the  witness  named  in  the  order  of  the  judge,  or  in  the  oommission,  or  if 
more  than  one  witness  is  thus  named,  of  such  of  them  as  appear  before  him,  at 
the  time  designated,  and  to  continue  the  taking  of  the  same  from  time  to  time. 
[C.  L.  §  3968. 

Cal.  C  CSV.  P.  2  2085.  v 

3469.  Examination.  Manner  of  taking  deposition.  Delivery  to 
clerk.  The  examinataou  must  be  by  question  and  answer,  and  if  the  testimony 
is  to  be  taken  in  another  state  or  territory,  it  must  be  taken  upon  a  commission 
to  be  issued  by  the  judge  allowing  the  examination,  under  the  seal  of  the  court  of 
which  he  is  judge,  and  upon  interrogatories  to  be  settled  in  the  same  manner  as 
in  cases  of  depositions  taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such  parties  are  unknown,  notice 
of  the  settlement  of  the  interrogatories  shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition  when  completed,  mast  be 
carefully  read  to,  and  sulfficribed  by,  the  witness,  then  certified  by  the  officer  or 
person,  taking  the  same,  and  shall  l^en  be  sealed  up  and  delivered  or  transmitted 
to  the  derk  of  the  court  designated  in  the  order  of  the  judge  allowing  the  exami- 
nation, who  shall  file  the  same  when  received.  The  judge  allowing  the  examination 
shall  file  with  the  clerk  the  order  for  examination,  the  petition  on  which  the  same 
was  granted,  with  proof  of  service  of  the  order  Mid  notice.    [G.  L.  §  3969. 

Cal.  0.  Civ.  p.  2  2086. 

3470.  Petition,  etc.,  prima  £Eu;ie  evidence.  The  petition  and  order 
and  papers  filed  by  the  judge,  as  provided  in  the  last  section,  or  a  certified  copy 
thereof  are  prima  facie  evidence  of  the  facts  stated  therein  to  show  compliance 
with  the  provisions  of  this  chapter.    [C.  L.  §  3970. 

Cal.  C.  av.  p.  $  2087. 

3471.  When  deposition  maybe  used.  Objections  to  interroga- 
tories. If  a  trial  be  had  between  the  parties  named  in  the  petition  as  parties 
expectant,  or  their  successors  in  interest,  or  between  any  parties  wherein  it  may 
be  material  to  establish  the  facts  which  such  depositions  prove,  or  tend  to  prove, 
upon  proof  of  the  death  or  insanity  of  the  witnesses,  or  that  they  cannot  be  found, 
or  are  unable,  by  reason  of  age  or  other  infirmity,  to  give  their  testimony,  the 
depositions  or  copies  thereof  may  be  used  by  either  party  subject  to  all  legal  objec- 
tions; but,  if  the  parties  attend  at  the  examination,  no  objection  to  the  form  of  an 
interr<^tory  can  be  made  at  the  trial,  unless  the  same  was  stated  at  the  exami- 
nation.   [C.  L.  §  3971. 

Cat.  C.  CiT.  P.  §  2088. 

3472.  Id.  Has  same  effect  as  oral  testimony.  The  deposition  so 
taken  and  read  in  evidence  has  the  same  effect  as  the  oral  testimony  of  the  wit- 
ness, and  no  other,  and  every  objection  to  the  witness,  or  to  the  relevancy  of  any 
question  put  to  him,  or  of  any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  he  were  examined  orally  at  the  trial.    [C.  L.  §  3972. 

Oil.  a  CiT.  p.  I  2069. 
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.OHAPTBE  57.  ' 

ADMISSION  OR  INSPECTION  OP  WRITINGS. 

3473.  Refusal  of  adverse  party  to  admit  genuineness  of  writiiiff. 
Costs.  Either  party  may  exhibit  to  the  other  or  to  hie  attorney  at  any  time 
before  the  trial  any  paper,  material  to  the  action,  and  request  an  admission  in 
writiDg  of  its  genuineness.  If  the  adverse  party  or  his  attorney  fails  to  give  the 
admission  witibiin  five  days  after  the  request  and  if  t^e  party  exhibiting  the  paper 
is  afterward  put  to  costs  in  order  to  prove  its  genuineness  and  the  same  is  finsJIy 
proved  or  admitted  on  the  trial,  such  costs  must  be  paid  by  tlie  party  refosing 
the  admission,  unless  it  appears  to  the  satisfaction  of  the  court  thiat  there  were 
good  reasons  for  the  refus^. 

N.  Dak.  (1896)  {  5643;  Wis.  8.  &  B.  An.  C.  (1889)  1 4184. 

3474.  Oourt  may  order  party  to  permit  writing  to  be  copied. 
Refusal.  Any  court  in  which  an  action  is  pending  or  a  judge  thereof,  noay, 
upon  notice,  order  either  party  to  give  to  the  other  within  a  specified  time,  & 
copy,  or  permission  to  take  a  copy,  of  entries  of  accounts  in  any  book,  or  of  xuiy 
document  or  paper  in  his  possession,  or  under  his  control,  containing  evidence 
relating  to  the  merits  of  the  action,  or  the  defense  therein.  If  compliance  with 
the  order  be  refused,  the  court  may  exclude  the  entries  of  accounts  of  the  book^ 
or  the  document,  or  paper  from  being  given  in  evidence,  or  if  wanted  as  evidence 
by  the  party  applying,  may  direct  the  jury  to  presume  them  to  be  such  as  he 
allies  them  to  be ;  and  the  court  may  also  punish  the  party  refusing  for  a  con- 
tempt. This  section  is  not  to  be  construed  to  prevent  a  party  from  compelling 
another  to  produce  books,  papers,  or  documents  when  he  is  examined  as  a  wit- 
ness.    [0.  L.  §  3669*. 

Cal.  C.  Civ.  P.  g  1000*.  mand  for  items  of  an  acooant,  g  29S8.    Notiee  to 

Demand  for  inspection  of  writing,  I  2985.   De-     adverse  party  to  produce  writing,  g  3401. 


CHAPTEB  58. 

general  provisions. 

3475.  When  testimony  officially  reported  used  on  subsequent 
trial.  Whenever  in  any  court  M  record  the  testimony  of  any  witness  in  any  case 
shall  be  stenographically  reported  by  an  official  court  stenographer  and  thereaft^ 
said  witness  shall  die,  or  be  beyond  the  jurisdiction  of  the  court  in  which  the 
cause  is  pending,  either  party  to  the  record  may  read  in  evidence  the  testimony 
of  said  witness  when  duly  certified  by  the  stenographer  to  be  correct,  in  any 
subsequent  trial  of,  or  proceeding  had,  in  the  same  cause,  subject  only  to  the 
same  objection  that  might  be  made  if  said  witness  were  upon  the  stand  and  testi- 
fying in  open  court    ['92,  p.  61. 

3476.  When  clerk  to  take  down  testimony.  On  the  trial  of  an 
action  in  a  court  of  record,  if  there  is  no  court  stenographer  in  attendance,  the 
court  may  require  the  derk  to  take  down  the  testimony  in  writing.    [C.  L. 

§  3708. 

Cal.  C.  Civ.  P.  g  1051*. 

3477.  Exclusion  of  witnesses  during  trial.  If  either  party  requires 
it,  the  judge  may  exclude  from  the  court  room  any  witness  of  the  adverse  p«1y, 
not  at  the  time  under  examination,  so  that  he  may  not  hear  the  testimony  of 

other  witnesses.    [C.  L.  §  3957. 

Cal.  C,  Civ,  P.  §  2043.  Allowing  witness  who  has  inadvertentlr  disobeyiKl 

£xclusion  of  witneases,  I  696.  it  to  testify  is  not  error.   People  v.  O'Loaghlin,  3 

(Iranting  order  hereunder  is  discretionmrr.     U.  133;  1  P.  653. 
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3478.  Jury  to  decide  questions  of  f&ct.  All  questionB  of  fact,  where 
the  trial  is  by  jury,  other  than  thoee  mentioned  in  the  next  section^  are  to  be 
decide  by  the  jury,  and  all  evidence  thereon  is  to  be  addressed  to  them  except 
when  otherwise  provided  by  this  code.    [C.  L.  §  3978. 


Cft!.  C.  CiT.  P.  2  2101. 

Issues  tried  by  jury,  g  3128. 

As  a  general  mle,  the  question  whether  a  waty 
has  been  Ruilty  of  negligence  or  not  is  one  of  tact 
and  not  of  law,  even  though  the  facts  constituting 
the  alleged  negligence  are  andisputed.  Davis  v. 
Utah  Sou.  By.  Co.,  3  U.  218;  2  P.  SSI. 

The  Question  of  negligence  is  generally  one  of 
mixed  law  and  lact  and  seldom  exclusively  one 
of  fact,  and  juron  pan  upon  the  question  of  neg- 
lijeenee  only  where  there  u  some  evidence  to  prove 
it.  The  relevancy  and  admissibility  of  evidence 
tending  to  prove  negligence,  and  whether  there  is 
any  such  evidence,  is  not  a  question  of  fact  for  the 
jury,  hat  a  question  of  law  for  the  court.  Quibell 
v.  U.  P.  Ey.  Co.,  7  U.  laS;  35  P.  734. 

3479.  Court  to  decide  questions  of  law.  All  questions  of  law, 
including  the  admissibility  of  testimony,  the  facts  preliminary  to  such  admission, 
aud  the  construction  of  statutes  and  other  writings  and  other  rules  of  evidence, 
are  to  be  decided  by  the  court,  and  all  discussious  of  law  addressed  to  it. 
Whenever  the  knowledge  of  the  court  is  by  law  made  evidence  of  a  fact,  the  court 
is  to  declare  such  knowledge  to  the  jury,  who  are  bound  to  accept  it.  [C.  L. 
§  3979. 


The  reasonableness  of  a  regulation  of  a  telegraph 
company  that  tele;!rams  after  eight  o'clock  should 
not  be  delivered  until  tbe  next  morning,  is  foi  the 
jniTtodetermlne.  Brown  v.  W.  U.  Telegraph  Co., 
6  U.  219;  21  P.  968. 

Whether  the  &ct  that  ice,  which  has  been  allowed 
to  accumulate  on  tbe  sidewalk  for  some  time,  is 
notice  to  the  city  of  the  dangerous  condition  of  the 
walk,  is  a  question  for  the  jury.  ScoviUe  v.  Salt 
Lake  City.  11  V.  60;  30  P.  481.  See  Tucker  y. 
Salt  Lake  City,  10  U.  173;  37  P.  261. 

As  to  whose  negligence  was  the  proximate  caoso 
of  an  accident  is  a  question  of  fact.  Hall  v.  Ogden 
St.  Ry.  Co.,  13  U.  243;  44  P.  1040. 


Cal.  C.  Civ.  P.  i  SIOS. 

Issue  of  law  to  he  tried  by  the  court,  {  3127. 

PROVINCE  OP  COtTBT.  The  question  as  to 
whether  the  notice  given  by  the  guarantee  to  the 
guarantor  of  the  foilure  of  the  princii»l  debtor  is 
reasonable  or  not  is  one  to  be  determined  hj  the 
court  and  not  by  the  jury.  Wells,  Fargo  &  Co.  v. 
Davis,  2  U.  411. 

PBSSUUPTIONS.  When  a  right  is  claimed  to 
have  been  violated  Inran  act  committed  in  another 
state,  and  no  proof  of  the  law  in  that  state  is  made, 
the  law  governing  the  ease  is  the  common  law,  and 
not  the  law  of  the  forum.  Biidy  v.  R.  G.  W.  Ry.  Co., 
a  U.  165;  30  P.  366.  Overruled  by  Oak  Leather 
Co.  V.  Union  Bank,  9  U.  87;  3:}  P.  246. 

In  the  absence  of  proof  to  the  contrary  it  will  be 
presumed  that  the  law  of  the  place  where  a  con- 
tract is  executed  is  the  same  as  the  law  of  the  fonim. 
Oak  Leather  Co.  v.  Union  Bank,  9  U.  87;  33  P.  246. 
Overruling  Eudy  v.  B.  G.  W.  By.  Co.,  8  U.  165;  30 
P.  366. 

BUUDBN  OF  raOOF.  A  promissory  note  is 
evidence  of  the  principal  amount  only,  and  the 
interest  thereon  must  be  proven  at  the  time  of 
Jndgment.    Baskin  v.  Godbe,  1  U.  28. 

Where  an  intervenor  denies  tbe  material  allega- 
tions of  plaintiff's  complaint,  -burden  of  proving 
tbem  is  on  plaintiff,  though  the  defendant  has 
made  defiuilt.  Cunnlngton  v.  Seott,  4  U.  446;  11 
P.  578. 

Where  the  evideoee  showed  that  a  telegraph 
message  was  delivered  to  the  defendant's  agent, 
and  was  transmitted  wrongly,  the  burden  is  cast 
upon  the  telegraph  company  of  showing  that  the 
mistake  did  not  ocmr  through  the  negligence  of 
itself  or  agents.  Wertz  v.  W.  U.  Telegraph  Com- 
pany, 7  U.  446;  27  P.  172. 

Tbe  burden  is  upon  the  defendant  to  show  that 
a  negotiable  instnunent  tainted  with  fotud.  ob- 
tained by  the  plaintiff  for  fhll  value  before  maturity, 
was  taken  with  actual  knowledge  of  its  inflnnity. 
First  NaVl  Bank  of  ITephi  v.  Foote,  12  U.  167;  42 
P.  206. 

In  a  suit  by  a  servant  against  his  master,  the 
burden  uf  proving  contributory  negligence  is  on 
the  latter  where  the  evidence  shows  negligence 
on  the  part  of  the  master,  and  contributory  negli- 
.gence  does  not  afflnnatively  appear  from  the  testi- 


mony. Beddon  v.  U.  P.  Ry.  Co.,  5  U.  344:  16  P. 
262. 

In  an  action  by  tbe  assignee  of  a  contractor,  for 
the  balance  of  the  contract  price  of  a  building, 
defendant  owner  acknowledged  thut  a  certain  sum 
was  unpaid  at  the  time  of  the  assignment,  but  set 
out  that  such  sum  has  been  paid  to  penons  who 
furnished  materials,  and  who  had  mechanics'  liens 
therefor;  held,  that  an  instruction  that  tbe  burden 
of  proof  is  on  the  defendant  to  establish  the  alle- 
gations of  his  affirmative  defense,  was  not  error. 
McComicfc  V.  Sadler,  11  U.  444;  40  P.  711.  Over- 
ruling same  case,  10  U.  210;  37  P.  332. 

Party  pleading  statute  of  limitat^na  admits  the 
existence  of  the  demand,  and  burden  is  on  him. 
Thomas  V.  Glendinning,  13  U.  47;  44  P.  6^ 

Where  plaintiff  claims  that  defendant,  who  pur- 
chased property  in  his  own  name  evidenced  by  an 
instrument  in  writing,  is  a  trustee  for  plaintiff, 
upon  the  ground  that  defendant  was  acting  as 
agent,  and  that  plaintiff  furnished  the  purchase 
money,  the  burden  is  on  tbu  plaintiff  to  prove  by 
evidence  dehors  such  instrument  such  facts  as  will 
establish  the  trust,  and  such  facta  must  be  clearly 
and  conclusively  proven  beyond  reasonable  doubt, 
and  must  be  inconsistent  with  the  idea  that  the 
purchaser  acted  solely  for  hirasolf.  Admissions 
of  tbe  nominal  purchaser  in  such  a  case  will  be 
received  with  caution,  especially  when  the  alleged 
truxtee  is  dead.  Chambers  v.  Emery.  13  U.  374:  4S 
P.  Ifti. 

Where  defendant  denies  the  cor^rate  exist- 
ence of  plaintiff,  the  burden  of  provmg  such  ex- 
istence is  on  plaintiff,  though  it  may  be  sulficient 
to  show  it  to  be  a  corporation  de  facto.  Kilpatrick- 
Koch  Dry  Goods  Co.  v.  Box,  13  U.  494;  4r>  P.  629. 

The  burden  is  upon  defendant  to  establish  an 
affirmative  defense.  Stevens  v,  Stephens,  14  U. 
255:  47  P.  76. 

RELEVANCY,  COMPHTENOY,  AND  MATE- 
RIALITY. 

OeneraUy.  The  making  of  an  untenable  objec- 
tion to  evidence  waives  all  others.  Oodbe  v. 
Young,  1  U.  fin.    But  see  same  rase,  15  Wall.  5f^ 

(leneral  ol^ection  tu  evidence  prima  fiacie  rele- 
vant and  competent  should  be  overruled.  Wlnea 
V.  Stevens,  1  U.  305. 
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Facte  In  issue  and  relevant  to  issue.  The 

advene  claitnaut  may  show  that  a  location  of  tbe 
claim  is  iDvalid  for  the  reason  that  the  ground  con- 
tained therein  is  embraced  within  the  claim  of  a 
third  party.  Harrington  v.  Chambers,  3  U.  94;  1 
P.  362. 

Evidence  of  veins  within  the  boundaries  of  a 
claim  other  than  at  the  discovery  point  in  admissi- 
ble where  the  \'al)dity  of  a  claim  depends  upon 
whether  a  lode  has  been  discovered  and  located. 
Harrington  v.  Chambers,  3  U.  94;  1  P.  362. 

PlaintiflT  in  personal  injury  case  may  exhibit  his 
iitjaries  to  tbe  jury.  Cunningbitm  v.  U.  P.  By. 
Co..  4  U.        7  P.  796. 

Where  an  insanmce  policy  provided  that  tbe 
Insumnce  company  should  not  be  liable  for  loss  by 
theft  at  or  after  a  Are,  and  the  policy  was  made  an 
exhibit  to  the  complaint,  and  the  theft  not  neg- 
atived  by  the  complaint,  and  in  answer  the  defend- 
ant did  not  raise  the  issue  of  theft  by  alleging  the 
same  affirmatively,  but  upon  the  trial,  evidence 
was  offered,  without  objection  on  plaintiff's  part, 
that  plaintiff  bad  Baid  thata  part  of  the  goods  had 
been  stoien;  held,  that  the  evidence  of  theft, 
although  not  otilected  to,  could  not  be  considered, 
becauiie  it  was  not  relevant  to  the  issues.  Sling  v. 
Insurance  Company,  7  U.  441;  27  P.  170. 

In  an  action  on  a  contract,  it  is  proper  to  require 
plaintiff  to  introduce  the  contract  in  evidence. 
Temes  v.  Dunn,  7  U.  497;  27  P.  692. 

Where  pleAdings  admit  the  contract,  raising  no 
Question  of  statato  of  frauds,  evidence  to  substan- 
nate  that  defense  is  inadmissible.  Laner  v.  Rich- 
mond Co-operative  Mercantile  Inst.,  8  U.  305;  31 
P.  397. 

Plaintiff  alleged  that  certain  certificates  of 
deposit  had  been  assigned  to  her  for  a  consideration 
of  $1,000.  The  as^gnment  was  attacked  as  having 
been  obtained  by  fraud  and  undue  influence  from 
deceased  during  her  last  illness.  Testimony  that 
deceased  had  said  that  she  intended  to  give  plaintiff 
all  of  her  pro|>erty  when  she  died  is  incompetent 
and  immaterul,  and  brings  about  a  variance 
between  the  proof  and  tbe  pleadings  as  an  attempt 
to  prove  a  different  consideration  from  that  alleged 
in  the  asngnment.  Turner  v.  Utah  Title  Ins.  & 
Trust  Co.,  10  U.  61;  37  P.  91. 

In  an  action  to  recover  money  paid  by  plaintiff 
under  a  parol  contract  to  purchase  land,  where  tbe 
defendant  did  not  have  title  to  the  land,  and  could 
not  comply  with  the  contract;  Md,  that  it  was  not 
error  to  exclude  from  the  jury  all  questions  as  to 
such  oral  contract  of  purchase,  and  that  the  plain- 
tiff was  entitled  torecover.  Bacon  v.  McChrystal, 
10  U.  290;  37  P.  n63. 

Evidence  which  throws  any  light  u^on  an  alleged 
fraudulent  conveyance  is  admissible  in  a  suit  to  set 
it  aside.  Ogden  State  Bank  v.  Barker,  12  U.  13; 
40  P.  7t>5. 

In  an  action  by  a  creditor  to  set  aside  a  deed, 
evidence  that  it  was  made  by  a  debtor  to  his  chil- 
dren for  services  rendered  by  them  is  not  admissible 
to  Contradict  the  recitals  in  the  deed  that  it  was 
made  for  a  nominal  consideration,  whero  the  debtor 
was  entitk'd  to  such  services.  Id. 

Expenses  incurred  for  medicine,  medical  attend- 
ance, and  nursing  mi^  be  proven  when  alleged, 
though  notactually  paid.  Wilson  v.  Sou.  Pac  Co., 
13  V.  3St;  U  P.  1040. 

Where  books  were  kept  showing  in  a  running 
account  material  furnished,  it  is  competent  to  show 
that  material  was  furuished  in  addition  to  that 
shown  upon  tbe  books.  McComick  v,  Sadler,  14 
U.  463;  47  P.  667. 

In  an  action  on  a  promissory  note  a  defense  that 
the  plaintiff  extended  the  time  of  payment  shortly 
after  tbe  maturity  without  the  knowledge  and  con- 
sent of  the  defendant,  the  plaintiff  knowing  that 
be  was  only  a  surety  was  a  proper  defense,  and  the 
evidence  offered  admissible.  Oillett  v.  iStylor,  14 
U.  191;  46  P.  1089. 


Surrounding  droumstanoea  and  relation  of 
parties.  Where  several  makers  of  a  promisrary 

note  are  sued  as  copartners  and  makers,  a  defense 
by  one  of  the  makers  that  he  was  not  a  copartner 
with  the  other  maker  is  immaterial  and  no  defease 
to  tiie  suit.    Duncan  v.  Randall,  2  V.  131. 

A  city  ordinance  e8tiU>liBbing  a  plan  for  distribu- 
ting water  and  defraying  expenses  thereof,  is  prop- 
erly admissible  in  evidence  in  an  action  bnMight 
against  a  city  for  damages  caused  by  the  flowing  <d 
water  into  plaintiff's  cellar,  as  explaining  in  what 
way  the  city  was  carrying  out  the  power  granted 
by  its  charter,  what  officers  represented  it  and  far 
whose  acts  the  city  was  respondble.  Levy  v.  Sslt 
Lake  City,  5  U.  302;  16  P.  5SB. 

The  testimony  of  two  witnesses  as  to  whether  the 
engineer  could  have  done  anything  else  to  avoid 
k.Uing  an  animal,  where  tbe  engineer  teetided  that 
he  did  all  be  could  to  stop  the  train,  is  inadmiasble. 
Johnson  v.  E.  G.  W.  Ky.  Co.,  7  U.  346;  26  P.  926L 

Plaintiff  may  testify  that  shortly  before  the  bid 
he  went  to  defendant's  premises  to  examine  brick 
rejected  by  defendant  and  furnished  hy  plaintil^ 
and  that  defendant  drove  him  away.  Hiunford  v. 
Dickert  &  Myers  Sulphur  Co.,  6  U.  47»;  17  P.  183L 

Evidence  that  a  bank  has  recourse  upon  another 
solvent  bank  is  not  proper  where  it  claims  to  have 
been  injured  by  delay  in  discovering  a  foraery  or 
tendering  back  a  forged  check.  Brixen  v.  Desert 
Nat.  Bank,  5  U.  504;  16  P.  43. 

Under  an  allegation  of  general  damages  in  a  aoit 
upon  an  ii^uncuon  bond,  evidence  that  plaintiff's 
meadow  needed  water,  that  her  stock  was  cmi- 
pelled  to  roam  for  water,  and  that  ^e  had  been 
compelled  to  haul  water  for  her  own  use.  is  admis- 
sible.  Rohwer  v.  Chadwick,  7  U.  'J8o\  26  P.  1116. 

Where  the  plaintiff  in  a  suit  for  personal  iqjufy 
is  allowed  to  show  that  after  the  injury  he  was 
refused  work  by  the  defendant;  held,  that  the 
admission  of  the  testimony,  or  tbe  foilure  after- 
ward to  exclude  it,  plaintiff  having  fuledtofoUow 
it  up  by  testimony  showing  that  ho  was  refasiBd 
work  on  account  of  the  injury,  wax  error.  Harri- 
son v.  D.&R.a.  W.  By. Co.,  7  U. 523;  27  ¥.7A 

K.  having  testified  that  he  was  the  agent  of 
defendant  corporation,  letters  addressed  hybim  to 
plaintiff  are  competent  to  show  the  c«npl(Qrment  of 
the  latter  by  defendant.  Liter  v.  Osokente  Hin- 
ing  Co.,  7  U.  467;  27  P.  690. 

Evidence  as  to  the  length  of  time  reqnind  to 
complete  a  tannel  is  admissible  where  pUintUT 
was  injured  by  a  falling  rock  wfaich  he  claimed  was 
loosened  by  blasting  in  the  tunnel.  Linderbeigv. 
Crescent  Mining  Co.,  9  U.  163;  33  P.  692. 

A  witness  should  not  l)e  permitted  to  testify  ihat 
there  was  a  feeling  between  defendant  and  wit- 
ness's banking  institution  to  which  plaintiff  had 
transferred  his  business.  Hamcr  v.  Fint  !fat 
Bank  of  Ogden,  9  U.  215;  33  P.  941. 

In  an  action  on  a  note,  evidence  of  collsterat 
security  which  it  is  claimed  should  have  been 
exhausted  before  an  action  could  be  brought,  i» 
inadmisuble  when  tlie  matter  of  the  colUtenl 
is  not  mentioned  in  the  answer.  Flint  v.  Nelson, 
10  U.  261;  affirmed,  166  U.S.  276. 

Evidence  that  plaintiffs  were  subscribers  to  and 
received  commercial  reports  which  reported  tbe 
dissolotion  of  a  Arm  is  competent  as  tending  to 
show  knowledge  of  the  dissolution.  Hombeifer 
V.  Alexander,  11  U.  363;  40  P.  260. 

An  ordinance  showing  the  rate  of  speed  a  car  is 
allowed  to  run  is  competent,  unless  invalid  and 
inapplicable.  Hall  v. Ogden  8t.  By.  Co.,  13TJ.243; 
44  P.  1046. 

Testimony  showing  danger  of  railway  crosBiiig 
from  its  locality  is  admisaible  uponijaestion  of  atg- 
ligenoe  of  company  in  not  providing  flagman  or 
gates.  English  v.  Sou.  Pac.  Co.,  13  V.  407;  45  P. 
47. 

Evidence  of  a  customary  disr^aid  of  s  rule  of  * 
railroad  eompaay  by  its  empli^eea  with  the  knowl- 
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edge  and  approval  of  the  agent  of  the  company,  ie 
competent  as  tending  to  wow  that  the  rule  was 
sbrogsted  or  waived.  Wright  v.  Southern  Pacific 
Cb.,  14  U.  383;  46  P.  374. 

transactions.  Bes  inter  alios.  Evi- 
dence showing  the  care  osed  by  other  irrigation 
«oi|ipanie8  in  cleaning  their  ditches  is  not  admis- 
sible to  prove  that  defendants  used  due  care. 
Jenkins  v.  Hooper  Irr.  Co..  13  U.  100;  44  P.  839. 

In  an  action  for  the  purchase  price  of  optical 
goods;  held,  that  the  vendee  liad  a  right  to  rely 
upon  the  representatiooa  of  the  vendor,  and  that 
it  was  error  to  exclude  evidence  that  the  prices  at 
which  the  goods  were  sold  were  higher  than  the 
current  prices  for  the  same  goods.  Hirschberg 
Optical  Co.  v.  Dfaton  Co..  7  U.  433;  27  P.  63. 

In  an  action  for  services  in  negotiating  the  sale 
of  a  mining  claim,  evidence  as  to  whether  plain- 
tiff's compensation  in  his  regular  employment  was 
anstained  while  he  was  negotiating  such  sale,  is 
in«dmi8Biblo  and  immaterial.  Firman  v.  Bateman. 
2U.  268. 

Eridenoe  of  the  prior  assignment  of  portions  of 
*  itand  was  properly  ezcladed  where  it  appears 
tfiat  assignon  retained  control  of  the  ftind  and 
power  of  revocation  until  assigned  to  plaintiff. 
HcComick  v.  Sadler,  14  U.  463;  47  P.  667. 

Where  an  assignment  for  the  benefit  of  creditors 
is  attacked  as  fraudulent,  evidence  of  alleged 

Srlor  fraudulent  acts  on  the  part  of  the  aa^nors 
i  properly  excluded,  where  there  is  no  offer  to 
show  that  the  assignee  or  part  of  the  creditors  par- 
ticipated therein.  Pettit  v.  Parsons,  9  U.  223;  33 
P.  1038. 

F.  conveyed  to  his  wife  certain  property  which 
was  taken  by  a  constable  on  execution  against  F. 
As  there  was  no  evidence  to  disclose  fraud  in  con- 
nection with  the  transfer,  F.'s  wife  cannot  be  asked 
whether  her  husband  did  not  convey  a  laii;e 
amount  of  real  estate  to  her  at  about  the  same 
time  he  conveyed  the  property  in  question.  Farr 
T.  Swigut,  IR  U.  ISO;  44  P.  711. 

In  an  action  for  Ubel  where  the  defendant  had 
-charged  the  plaintiff  with  mistreating  a  child,  and 
the  plaintiff's  wife  had  been  examined  as  a  wit^ 
ness  in  plaintiff's  behalf,  it  is  error  to  ask  her 
npon  cross-examination  if  she  had  not  cmelly 
treated  other  children,  for  the  reason  that  if  plain- 
tiff had  been  on  trial  for  the  inhuman  treatment 
of  the  child  in  question,  it  is  incompetent  to  show 
that  his  treatment  of  other  children  bad  been 
cruel;  second,  that  the  plaintiff's  wife  not  being 
plaintiff  her  general  reputation  for  treatment  of 
ehildren  was  not  in  issae,  and  her  treatment 
of  other  childrea,  or  even  of  the  child  in  question, 
did  not  tend  to  prove  or  disprove  the  truth  of  the 
charge  gainst  the  plaintiff;  third,  that  having 
cross-examined  plaintiff's  wife  on  immaterial  and 
collateral  issues,  defendant  had  made  her  ite  own 
witness  in  these  respects,  and  could  not  impeach 
her  testimony  1^  contradiction.  Fenstermaker  t. 
Tribnne  Publishing  Co.,  12  U.  439;  43  P.  112. 

Evidence  that  defendants  had  lowered  the  head- 
gate  of  their  ditch  since  suit  was  brought  is  com- 

etent  to  prove  prior  negligence.  Jenkins  v. 
ooper  Irr.  Co..  13  U.  100;  44  P.  829. 
Evidence  that  other  horses  became  frightened  at 
a  bole  in  a  bridge  was  competent  to  show  notice  to 
defendant  municipal  corporation  that  such  hole 
was  likely  to  frighten  horses.  Thomas  v.  Spring- 
Tille  City,  9  U.  426;  Z5  P.  fjOS. 

It  is  error  to  ask  a  witness  if  a  blast  was  pre- 
pared and  examination  made  in  the  ways  usual  at 
the  mine,  when  it  does  not  appear  that  the  Injured 
plaintiff  knew  what  those  ways  were.  Bennett  v. 
llntic  Iron  Co.,  9  U.  291;  34  P.  61. 

Where  deceased  was  killed  by  being  crushed 
against  a  gravel  hank,  statements  of  witnesses  that 
It  was  a  common  occurrence  for  cars  to  be  thus 
handled  are  not  admisrible  to  prove  negligence; 
bat  to  prove  that  deceased  knew  of  such  methods. 


was  admiarilde  under  idl^tion  of  want  of  due 
care  on  his  part.  Sullivan  v.  Salt  Lake  City,  13 
U.  122;  44  P.  1039. 

The  alleged  defective  condition  of  the  engine 
consisted  in  its  moving  when  left  standing  with 
the  throttle  closed  and  the  brake  set;  hM,  that  it 
was  inadmiKsible  to  show  in  defense  that  other 
engines,  when  steamed  up,  had  moved  without 
human  weucy  independently  of  any  discoverable 
defect.    Hurd  v.  V.  P.  Ry.  Co..  8  U.  241;  30  P.  982. 

Where  defendant  contracted  to  transport  plain- 
tiff's sheep  from  Milford,  Utah,  to  Chicago,  and 
plaintiff's  servant  to  care  for  the  sheep,  and  the 
ticket  of  the  latter  was  via  Omaha  and  Council 
Bluffs;  held,  that  such  ticket  necessarily  inferred 
that  the  sheep  would  be  carried  the  same  route; 
that  the  plaintiff  might  show  a  usage  permitting 
shippers  to  sell  en  route  by  payment  of  proper 
freight  charges;  that  plaintaCb  might  prove  a  con- 
versation with  defendant's  station  agent,  that  they 
intended  to  sell  at  Omaha,  and  that  plointlfib  might 
prove  a  usage  not  contrary  to  the  law  or  contract. 
Sharp  v.  Clark,  13  U.  510;  45  P.  566. 

Motive;  knowledge.  It  is  error  to  permit  a 
witness  to  answer,  over  ohjections,  questions 
intended  to  show  knowledge  on  the  part  of  "  rail- 
road men  "  without  showing  that  they  arc  witnesses 
of  the  railroad  company,  where  the  purpose  is  to 
show  knowledge  on  the  part  of  the  company,  Nel- 
son V,  Southern  Pacific  Co.,  —  U.  — ;  49  P.  (iU. 

When  the  motive  of  a  witness  in  doing  a  particu- 
lar act  or  making  a  particular  declaration  becomes 
material,  he  may  testify  in  regard  to  it.  Conwur 
V.  Clinton,  1  U.  215. 

Evidence  of  damages  caused  by  plaintiff  to  real 
property,  possession  of  which  was  in  dispute,  is  not 
admiBsiblo  for  the  purpose  of  showing  the  animus 
of  plaintiff  or  to  affect  her  testimony.  Marks  v. 
Tompkins,  7  U.  431:  27  P.  6. 

It  18  not  error  to  exclude  testimony  of  a  Witness 
as  to  plaintiff's  purpose  in  leaving  the  territory; 
the  witness  should  state  the  facts  and  the  jury 
should  draw  it?  conclusion  therefrom.  Hamer  v. 
First  Nat.  Bank  of  Ogden,  9  U.  215;  33  P.  911. 

In  an  action  for  malicious  prosecution  of  an 
attachment,  the  court  should  refhse  to  permit 
plaintiff  to  testify  whether  defendant  had  any 
motive  in  procuring  attachment  other  than  an 
honest  desire  to  collect  a  debt.  Id.  For  case  hold- 
ing that  the  court  erred  in  rejecting  testimony  of 
the  motive  of  a  defendant  tn  instituting  criminal 
proceedings  against  plaintiff,  see  Johnston  v. 
Heaghr,  14  U.  426;  47  P.  861. 

ConcluslonB  of  witnesses.  Where  a  witness 
was  asked  "how  long  was  the  insurance  to  be"; 
hHd,  to  call  for  a  conclusion  and  should  have  been 
excluded  upon  objection.  Idaho  Forwarding  Co. 
V.  Fireman's  Fund  Ins.  Co.,  8  U.  41;  29  P.  826. 

The  opinions  of  witnesses  as  to  the  amount  of 
damages  in  a  pensonal  injury  ctse  are  not  compe- 
tent evidence.  Anderson  v.  Ogden  Union  Ry.  Co., 
8  U.  128;  30  P.  305. 

It  is  not  error  in  a  damage  suit  to  pcrmita  motor- 
man  to  testify  on  cross-exainiiiation  that  if  his  car 
had  been  30  to  100  feet  further  hack,  the  injured 
boy  would  have  gotten  across  the  track.  Riley  v. 
Salt  Lake  Rapid  Transit  Co.,  10  U.  428;  37  P.  681. 

A  street  car  conductor  may  testify  oncrass-ezam- 
ination  that  he  thought  the  ear  was  from  10  to  15 
feet  from  the  injured  buy  when  the  motorman 
Galled.  Id. 

It  in  prejudicial  error  to  permit  a  witness,  who 
is  not  an  expert,  over  objections,  to  give  hiscon- 
cluidons  as  to  matters  which  the  jury^  ought  to 
determine.  Saunders  v  Sontbern  Pacific  Co.,  — 
U.  — ;  49  P. 

Ownership  and  possession.  Under  the  denial 
of  the  title  of  plaintiff  in  the  answer,  the  defend- 
ant can  give  in  testimony  any  titie  in  himself  at 
the  commencement  of  the  suit,  without  specially 
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pleading  it.  Kahn  t.  Old  Telegraph  M.  Co.,  2  U. 
174. 

A  plaintiff  who  bases  hia  claim  od  a  legal  title, 
and  18  met  liy  a  superior  legal  title  of  defendant, 
cannot  attack  the  title  of  defendant  on  purely 
equitable  grounds.  Id. 

In  an  action  of  ejectment  a  lease  duly  executed 
is  admissible  in  evidence  for  plaintiff  as  showing  a 
legal  right  in  him  to  the  possession,  whore  plaintiff 
has  alleged  both  seizin  in  fee  and  right  of  posses- 
sion but  failed  to  prove  seizin  in  fee.  Tarpey  v. 
Deseret  Salt  Company,  5  U.  205;  14  P.  338. 

A  deed  cannot  be  admitted  in  evidence  as  a  con- 
tract to  convey  land  carrying  the  equitable  title,  in 
a  legal  action  to  recover  possession  of  the  land, 
against  a  stranger  to  such  deed  without  notice.  Id. 

In  an  action  to  reform  a  deed  by  excluding  lands 
included  by  mistake,  it  is  not  error  to  admit  in  evi- 
dence "option  contractfi"  which  formed  the  basis 
of  the  whole  transaction,  though  such  contract 
made  no  mention  of  the  lands  in  question.  Stabn 
T.  Hall.  10  U.  400:  37  P.  fiSi. 

Where  pl^ntiff  in  replevin  alleges  ownerahip 
generally  and  right  of  posKCSsion,  without  disclos- 
ing origin  of  title,  or  steting  facts  showing  it,  the 
defendant,  under  a  travenw  of  such  allegations, 
may  prove  that  plaintiff's  title  was  founded  in 
frtud.    Jones  v.  McQueen,  13  U.  178;  45  P.  202. 

Where  the  plaintin  alleges  ownership  generally 
and  right  of  possession  without  disclosing  the  origin 
of  title,  or  states  facts  showing  it,  the  defendant 
must  traverse  the  allegations  of  the  complaint,  and 
under  the  issue  thns  formed,  may  prove  that  the 
plaintiff's  title  was  founded  io  fraud  and  introduce 
any  evidence  which  tends  to  show  that  the  plain- 
tiff had  neither  title  in  the  propert?  nor  right  of 
panciHiion.  Mnnns  y.  Loveland,  —  U.  — ;  49  P. 
743. 

Value.  Defendant  agreed  "not  to  engage  in 
hotel  business  within  the  limits  of  Ogden  Gty." 
In  an  action  for  a  breach  of  the  contract  evidence 
of  the  difference  is  the  value  of  tiie  pn^erty,  with 
the  contract  in  force  and  with  it  brolten,  is  inad- 
missible. Lashus  V.  Chamberlain,  5  U.  140:  13  P. 
361. 

Testimony  as  to  the  value  of  property  wrong- 
fnlly  converted  more  than  six  months  after  the 
time  of  conversion  is  inadmissible,  the  proper  mea»- 
ure  of  damages  being,  in  such  case,  the  value  at  the 
time  of  conversion  with  intereiit.  Walley  T.  Dneret 
Nat.  Bank.  14  U.  30E»;  47  P.  147. 

The  value  of  promissory  notes  and  choeee  in 
action  having  a  market  value  at  the  time  of  con- 
version may  be  shown.  Id. 

The  market  value  of  material  csnnot  be  shown 
where  the  relation  between  such  value  and  the 
contract  price  has  not  been  shown.  McComick  v. 
Sadler,  14  U.  4KJ;  47  P.  667. 

Evidence  of  the  price  paid  for  a  part  of  the  gmin 
at  execntiott  sale  is  admissible  as  tending  to  prove 
value,  and  the  return  of  the  marshal  attached 
showing  the  sale  of  tbo  goods  in  question,  is  com- 
petent testimony.  White  v.  Pease,  —  U.  — :  49  P. 
416. 

Cteneral  reputation.  In  action  for  libel  charg- 
ing rape,  the  whole  general  reputation  of  plaintiff 
was  involved,  and  it  was  error  to  limit  the  evi- 
dence of  reputation  by  excluding  evidence  of 
honesty  and  integrity  as  a  business  man,  and  lim- 
iting it  to  evidence  of  his  reputation  for  chastity 
and  virtue  and  as  an  orderly  and  law-abiding  man. 
Lowe  v.  Herald  Co.,  8  U.  175;  21  P.  991. 

In  an  action  for  libel  charging  pliiintiff  with 
cruel  and  inhuman  treatment  of  a  child  living  in 
his  family,  where  the  court  Instracted  the  jury 
that "  the  giencral  character  of  the  plaintiff's  family 
at  the  time  the  alleged  libel  was  published  is  at 
issue,  and  it  is  proper  for  it  to  be  considered  by  tlie 
Jury,  because  snch  character  is  the  foundation  of 


the  plaintiff's  elafan  fbr  damages,"  is  error.  Fea- 
Btermaker  v.  Tribune  Pub.  Co..  U  V.  43B:  43  P.  112. 

Competency  of  witneea  A  pctaon  selected  to 
make  a  parol  partition  of  lands  may  therealW 
testify  as  to  the  fitct  of  partition.  V/liitteiuote  v. 
Cope,  11  U.  344;  40  P.  26tt. 

An  administrator  who  has  seen  numerous  checks 
and  notes  found  among  papers  of  the  deceased,  and 
stated  that  he  was  acquainted  with  deceased's  sig- 
nature, is  a  competent  witness  as  to  deceased's 
handwriting.  Tucker  v.  Kollaeg,8U.  11;  28  P.Sn. 

Memorandums,  receipts,  and  writlssB  kod- 

erally.  A  mere  memorandum,  made  by  a  witness, 
may  be  referred  to  by  him  in  order  to  rcfreitb  his 
memory,  but  is  not  itself  competent  eridence. 
Burton  v.  Winsor  Mining  Co.,  2  U.  240. 

It  is  not  error  to  allow  a  witness  to  refer  to  a 
memorandum  made  by  himself  at  the  time  of  the 
happening  of  the  event  about  which  he  is  to  tes- 
tify, in  order  to  refresh  his  memory,  especially 
when  he  testifies  that  the  memorandum  is  comet 
Anderson  v.  Wasatch  &  Jordan  Valley  Ry.  Co„S 
V.  518. 

It  was  not  error  to  admit  on  behalf  of  pi  lintilT 
receipts  given  by  defendant  to  pUintiff's  teamsten 
for  the  numlier  of  brick  delivered  to  him,  the  num- 
ber lieing  in  controversy.  Mumford  v.  Dicknt  A 
MyciB  Sulphur  Co.,  5  U.  476;  17  P.  133. 

In  an  action  by  an  in&nt  for  damages  for  injo- 
ries.  by  her  guaraian  ad  litem,  a  letter  written  by 
such  guardian  is  notadmis^ble  in  evidence.  Chip- 
man  v.  U.  P.  Ey.  Co.,  12  U.  68;  41  P.  562. 

In  an  action  against  an  officer  for  damages  result- 
ing from  the  seixure  of  money  belonging  to  plaintilC 
the  defendant  may  produce  the  writ  in  evidence 
without  the  judgment  upon  which  the  writ  was 
issued.   Hamner  v.  Ballantyne,  13  U.  325;  44  P.  7U4. 

A  photograph  verified  as  a  correct  representation 
of  a  locality  is  admissible  in  evidence  as  an  appro- 
priate aid  to  the  juiy  in  applying  evidence.  Dede- 
richsv.  Salt  Lake  City  Hy.  Co.,14U.  137;  46  P.  656. 

Bills  of  exchange  are  competent  evidence  in  an 
action  by  the  plaintiff  uainst  the  defendant  upoa 
a  subsequent  written  acknowledgment  of  the  debt 
and  promise  of  payment.  Anthony  v.  Savice,  3 
U.  277;  3  P.  546. 

It  is  not  competent  for  plaintiff  to  offw  In  evi- 
dence a  paper  in  which  he  has  acknowledged  the 
receipt  of  iwnds  and  stocks  constituting  collateral 
security  on  the  note  sued  on,  when  the  purpose  of 
such  evidence  is  to  contradict  the  testimony  that 
the  bonds  were  given  in  part  to  secure  a  second 
note,  and  in  lieu  of  a  guaranty  signed  hy  defend- 
ants R.  and  W.  Armstrong  v.  Cache  Valley  Land 
&  Canal  Co.,  14  U.  450;  48  P.  690. 

Bvldenoe  made  competent  that  of  ad- 
verse party.  When  a  witness  testifies  to  the  nle 
and  delivery  of  certain  personal  property  to  di  fend- 
ant,  the  plaintiff  on  cross-examination  has  the 
right  to  inquire  whether  the  mode  and  manner  of 
making  such  sale  was  the  one  usually  adc^ted  by 
him.  Such  testimony  goes  to  the  bona  fides  of  the 
transaction,  and  is  competent,  as  tending  to  show 
whether  there  was  an  actual  sale  or  deli\'eiy. 
Burton  v.  Winsor  Mining  Co.,  2  U. 

Wliere  defendant's  witness  testified  that  he  had 
instructed  new  employees  not  to  use  long  bigcks, 
and  that  it  was  his  general  custom  so  to  do,  it  was 

frropcr  on  rebuttal  to  prove  by  a  pciaon  whose  dnty 
t  wna  to  block  cats,  that  he  had  never  be«i  so 
instructed.  Mahood  v.  Pleasant  Valley  Coal  Coi. 
8  U.  ffi;  30  P.  149. 

BBB  QKBTM.  An  admission  made  about  half 
an  hour  after  an  accident  by  one  of  defendant's 
employees  in  answer  to  a  qneeUon  of  defnd- 
ant's  foreman,  Is  admlauhle  as  part  of  the  ns 
gestffi.  Linderberg  v.  Crcecent  Mining  Co.,  9  U- 
163:  P.  69S.  See  People  v.  Keasler.  i;i  U.  69:  44 
P.  97. 
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Statamenta  of  deceased  as  to  the  accldcnl  made 
witbiD  two  or  three  minutes  thereafter  are  part  of 
tbe  res  gestie.  Sallivan  v.  Salt  lake  City,  13  U. 
122;  44  P.  103». 

Where  immediately  after  an  accident  to  plaintiff 
the  lAtter  asked  the  switchman,  "Who  is  to  blame 
for  this?"  and  the  hitter  answered,  "It  was  the 
engineer.  I  told  him  to  stop,  and  yon  to  cross  "; 
hM,  port  of  the  res  geetaa  but  not  aa  admia^n. 
Wilson  T.  Sou.  Pac  Co..  13  U.  3^;  44  P.  1040. 

BSTOPPBIi. 

Bee  g2lM8,  "Estoppel." 

The  owner  of  an  irrigating  ditch  upon  the  public 
lands  nf  the  United  States,  who,  without  objections, 
allows  another  to  enlarge,  repair,  and  increase  the 
capacity  uf  aaid  ditch,  and  sees  aach  person  take 
lands  in  its  vicinity  which  can  be  irngated  only 
through  thisditch,  and  make  improvementsthereon 
on  the  Cafth  of  obtaining  water  through  his  ditch 
to  the  extent  of  its  increased  capacity,  is  estopped  to 
deny  the  right  of  sach  parties  to  so  nse  such  ditch. 
Lehi  Irr.  Co.  v.  Moyle,  4  U.  32?!  9  P.  8tf7. 

Where  a  husband  givos  a  deed  absolute  in  form 
to  secure  a  debt,  and  afterward  his  wife  paid  the 
debt  and  took  a  deed  nf  warranty  from  the  hus- 
band's grantee,  and  aftem'ard  the  wife  sold  the 
land  without  objection  from  the  husband,  the  hus- 
band is  estopped  from  asserting  any  interest  in  the 
premises.    Allen  v.  Cannon.  H  U.  B;  28  P. 

Under  the  facts  stated;  Md,  that  the  pnrchaser 
was  estopped  from  asserting  the  husband's  title,  or 
his  own  acqnired  from  the  husband.  Warr  v. 
Boneck,  8  U?  61;  29  P.  1117. 

Under  the  facts  stated;  held,  that  the  plea  in  bar 
was  properly  refused,  because  it  would  have  con- 
fined the  inquiry,  not  to  the  fact,  but  to  what  the 
former  jury  fonnd  as  a  foet.  Marks  v.  Sullivan,  8 
U.  40H;  32  P.  6te. 

Where  no  estoppel  is  pleaded  or  relied  upon,  evi- 
dence of  settlement  of  boundaries  between  plaLn- 
tiS*  and  a  third  person  is  notadmissible  as  showing 
the  true  location  of  such  houndaries,  aa  against  the 
plaintiff.   Knadsen  v.  Omanson,  10  U.  124;  37  P. 

ssa 

In  an  action  against  an  insolvent  oorporatioD  for 
damages  and  an  injunction  nisi  in  which  the  court 
awards  damages  but  denies  the  injunction,  upon  a 
reversal  of  that  part  of  the  decree  denying  the 
ii^unction,  the  question  of  damages  is  res  judicata 
Coombs  V.  Salt  Lake  A  Ft.  Douglas  By.  Co..  11  U. 
137;  39P.503. 

Executors  de  son  tort  are  estopped  from  denying 
the  validity  of  a  Judgment  rendered  against  them 
on  the  ground  that  they  were  not  in  fact,  in  such 
action,  e\ecatord.  First  \at.  Bank  of  Halley  t. 
Lewis,  12  U.  84;  41  P.  712. 

Where  H.  stated  in  his  complaint  two  causes  of 
action,  first,  his  claim  for  killing  his  horse,  and 
second,  his  claim  as  plaintiff's  assignee  for  the  kill- 
ing of  another  horse,  and  a  verdict  was  rendered 
for  one  entire  sum,  and  H.  afterward  remitted  a 
sam  equal  to  the  amount  claimed  for  plaintiff's 
hotse,  and  the  defendant  afterward  paid  the  judg- 
ntent,  and  there  was  no  ap^>ca);  held,  that  plaintiff 
was  estopped  from  litigating  such  assigned  claim 
again.  Hodson  v.  U.  P.  By.  Co.,  14  U.  381;  47  P.  S">9. 

A,DMI8810N8.  When,  in  an  action  for  the 
value  of  certain  personal  property,  the  defendant 
claims  to  have  purchased  such  property  from  a  cor- 
poiation,  the  declaration  of  an  agent  of  such 
corporation,  made  while  acting  within  the  scope  of 
his  authority,  and  while  in  posseasion  of  the 
property,  are  admissible  in  evidence  as  tending  to 
show  that  no  sale  of  such  property  had  been  com- 
pleted at  the  time  of  such  declaration.  Burton  v. 
Wiosorllining  Co.,  2  U.  240. 

A  mortgagee  is  a  purchaser  for  value,  and  no 
acknuwlodgment  or  admission  made  by  the  mort- 
gagor after  the  execution  of  the  mortgage  can  be 
admitted  to  affect  the  rights  of  the  mortgagee. 
SiDgflrU^.  Co.  T.  Cbalmen,  8  U.  542. 
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An  answer  which  has  been  superseded  as  a  plead- 
ing by  an  amended  answer  is  admissible  in  evi- 
dence against  the  defendant.  Brown  v.  Pickard, 
4  U.  292;  9  P.  673;  U  P.  512. 

In  a  suit  brought  by  an  irri^tiou  company  to 
enjoin  numerous  parties  from  interfering  with  a 
certain  ditch,  the  record  of  a  former  suit  brought 
by  plaintiff's  grantors  against  some  of  the  same 
inrties  for  the  same  purpose,  and  in  which  only 
|ttrt  of  the  relief  asked  for  was  obtained,  is  admis- 
sible in  evidence  against  the  plaintiff.  Lehi  Trr. 
Co.  v.  Moyle,  4  U.  :J27;  9  P.  867. 

The  letters  of  a  person  who  had  been  held  ont 
by  a  corporation  as  its  preirident  and  agent  are 
competent  evidence  against  the  corporation.  Liter 
V.  Oaokerite  Mining  Co.,  7  U.  487;  27  P.  690. 

Plaintiflb  testified  that  a  certain  resolution  had 
been  adopted  at  a  certain  meeting  of  the  associa- 
tion. The  defendants  testified  t^at  no  such  reso- 
lution had  been  adopted,  and  that  it  was  a  fabrica- 
tion of  recent  date.  Plaintiffii  met  this  testimony 
by  the  testimony  of  third  persons  that  they,  the 
plaintiffit,  had  stated  repeatedly  to  them,  soon  after 
the  time  at  which  mid  resolution  was  claimed  to 
have  been  adopted,  that  such  resolution  had  been 
adopted  by  the  association.  Ildd,  that  theadmla- 
aion  of  such  testimony  was  reversible  error,  and 
that  it  was  a  self-serving  declaiatioo  on  the  part  of 
the  plaintiffii.   Silva  v.  Pickard,  10  U.  78;  37  P.  86. 

An  original  answer  is  competent  to  prove  an 
admission  by  defendant.  Kilpatrick-Koch  Dry 
Goods  Co.  T.  Box.  13  U.  4B4;  45  P.  «2». 

Evidence  of  a  conversation  with  one  of  defend- 
ants relative  to  his  intention  to  take  possession  of 
claims  operated  by  plaintiff  is  admissible.  Haws 
V.  Victoria  Mining  Co.,  160  U.  3.  303;  same  case,  7 
V.  515;  27  P.  695. 

A  witness  having  given  testimony  tending  to 
show  his  solvency  at  a  certain  time,  it  is  error  to 
refuse  the  opposite  party  the  right  to  show  by  the 
witness  that  he  had  sta'.ed  to  a  certain  person  dur- 
ing the  period  referred  to  that  he  had  no  property 
his  creditors  could  reach,  and  it  would  be  no  good 
to  sue  him.  Walley  v.  Deseret  Nat.  Bank,  14  U. 
305;  47  P.  147. 

DBCXjABATIONS.  Declarationsof tfaegrantor 
are  admissible  in  evidence  against  the  grantee  of  a 
mining  claim.  Harrington  v.  Chambers,  3  U.  94; 
1  P.  362. 

Declarations  by  assignors  in  dispaiagemcnt  of 
title  made  prior  to  assignment  to  plaintiff  are 
admissible  against  plaintiff.  McCoriiick  v.  Sadler, 
14  U.  463;  47  P.  067. 

HBAB8AT.  Evidence  of  what  a  person  told 
witness  that  defendant  said,  is  InadmiaslDle.  Toung 

V.  Godbe,  82  U.  S.  562;  21  L.  E.  250. 

Where  a  contractor's  only  knowledge  as  to  the 
amount  of  lumber  purchased,  which  went  into 
the  construction  of  the  building,  wbs  obtained 
fVom  bills  and  drayagc  checks,  which  he  did  not 
know  to  be  correct,  not  being  present  when  all  the 
lumber  was  delivered,  and  did  not  measure  or 
order  all  of  it,  his  evidence  as  to  such  amount  is 
hearsay.   McComick  v.  Sadler,  10  U.  210;  37  P.  332. 

DOCUUBNTARY  EVIDBNOE.  To  make  a 
book  of  entries  admimble  for  any  purpose,  it 
should  be  shown  to  contain  the  original  entries  of 
the  party,  and  to  be  an  account  of  his  daily  trans- 
actions. Goodspeed  v.  Wasatch  Silver  Lead  Works, 
2U.  263. 

PABOL  BVXDBHCB  AiTFJBOTiNQ  WBXT- 
INOS.  Evidence  to  explain  how  a  contract  is  to 
be  carried  out  is  admissible.  Wines  v.  Stevens,  1 
U.  305. 

Parol  evidence  is  admissible  to  prove  any  collat- 
eral, independent  fact  or  agreement,  about  which 
the  writing  is  silent,  in  a  case  where  the  silence 
does  not  amount  to  an  implication  of  a  particular 
agreement.  Id. 
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Where  the  contract  is  silent  as  to  which  party 
Khali  cut  lect  cattle  fur  selection,  parol  evidence  that 
the  vendors  were  to  do  so  is  admissible.  Id. 

Evidence  necessary  to  the  full  and  fair  enforce- 
meut  of  a  written  contract  may  be  given.  Id. 

The  rule  that  a  written  contract  expressing  the 
entire  agreement  in  which  there  is  no  latent  ambi- 
Kuit^,  is  the  sole  expositor  of  the  intention  of  the 
partios,  and  that  in  the  abaence  of  fraud,  parol  evi- 
dence cannot  be  received  to  "contradict,  add  to,  or 
vary  its  terms,"  is  sutgect  to  exception.  Id. 

Fkrol  uvidence  is  admissible  to  show  that  a  note 
mode  payable  to  the  cashier,  "is  owned  by  tbe 
bank.'f  Walker  v.  Popper,  2  U.  96. 

Parol  evidence  is  admissible  to  show  what  the 
figures  in  the  columns  headed  "  valuation,"  ou  the 
assessment  roll,  signify.  Crismon  v.  Reich,  2  V. 
111. 

Parol  evidence  is  admissible  to  show  a  deed  abso- 
lute on  its  facL-  to  be  a  mortgage.  WaAtoh  H'g  Co. 
V.  Jennings,  5  U.  243;  15  P.  85. 

Parol  testimony  witl  not  be  received  to  contradict 
the  offlcial  record  that  a  statute  which  appears  to 
have  b?en  duly  passed  was  approved  after  the 
period  limited  by  law  for  the  session  of  the  iegls- 
lature  had  expired.  People,  ex  rel.  Hailer,  v. 
Clayton,  5  U.  59«:  18  P.  6S8. 

Parol  evidence  of  certain  proceedings  is  admissi- 
ble notwithBtaodins  the  fact  that  onaothorized 
records  thereof  had  oeen  kept.  Poay  t.  Salt  Lftke 
aty,  11  U.  381;  40  P.  206. 

Where  a  contract  of  sale  of  cattle  provided  that 
the  parties  of  the  first  part  would  sell,  transfer, 
and  deliver  to  the  parties  of  the  second  pu-t  all 
of  their  herds  of  cattle  exrapting  one  thousand 
head  of  Hteers  reserved  and  theretofore  contracted 
to  be  sold,  parol  evidence  is  admissible  to  show 
that  the  one  thousand  head  of  steers  so  reserved 
and  theretofore  sold  were  two  years  old  and 
upwards.  BuCord  v.  Lonergan,  S  U.  301;  22  P.  164. 
Affirmed,  Lonergan  t.  Buford,  148  U.  8.  681. 

Where  the  question  Is  whether  a  certain  signed 
memorandum  of  prices  was  tbe  contract,  it  was 
error  to  exclude  testimony  as  to  the  circumstances 
under  which  such  memorandum  was  executed. 
Hawlcy  v.  Corey,  9  U.  175;  33  P.  695. 

When  the  meaning  of  an  expreadon  in  a  writ- 
ten contract  Is  donbtfbl.  it  is  proper  to  place  the 
fiwts  in  view  of  tbe  parties  when  making  tbe  con- 
tract  before  the  court  when  construing  it.  Bartets 
V.  Brain,  13  U.  150;  44  P.  716. 

An  entry  on,the  record  discharging  and  satisfy- 
ing  a  mortgage  is  a  mere  receipt  expltinable  by 
parol  evidence.  Thompson  v.  Avery,  11  U.  214; 
39  P.  829. 

In  an  action  upon  a  promissory  note  against  an 
indorser,  parol  evidence  is  admissible  to  prove  that 
tbe  contract  of  indorsement  was  never  consnm- 
mat«d.    Gregg  v.  Groesbeck,  11  U.  310;  40  P.  202. 

Evidence  as  to  the  condition,  situation,  and 
adaptation  of  land  for  the  particular  usci  and  that 
it  had  no  rental  value  for  any  other  purpose,  and 
the  understanding  of  the  parties  by  their  declar- 
ations in  the  form  of  a  verbal  agreement,  is  admis- 
sible to  show  the  intent  of  the  parties  in  the  use  in 
the  lease  of  the  phrase,  "reasonable  nse."  Bartcls 
T.  Brain.  13  U.  162;  44  P.  715. 

EXPSRT  TBSTZMOtTY.  Export  tesdmony 
proper  is  given  on  questions  of  science,  skill,  or  art, 
by  pt^rsons  educated  or  experienced  and  deemed 
competent  to  speak  concerning  the  matters  at  issue; 
but  on  matters  which  are  open  to  common  observa- 
tion, and  in  regard  to  whicn  a  jury  are  supposed  to 
have  knowledge  or  experience,  the  witness  must 
state  the  facts  only  and  not  give  opinions.  Kahn 
V.  Old  Tel.  M.  U.  174. 

Under  the  flMts,  neld  that  expert  testimony  was 

3480.  BuleB  of  evidence  applicable  to  jury  trials  applicable  to 
Othera.    The  provisions  contained  in  this  part  of  the  code  respecting  the 


admissible  upon  the  question  of  the  continaity  irf  s 
vein.    Kahn  v.  Old  Telegraph  M.  Co..  2  U.  174. 

Testimony  of  experts  as  to  their  opinion  arising 
from  a  comparison  of  the  handwriting  in  dLspoie 
with  other  writingsadmitted  to  be  genuine,  already 
in  evidence  for  other  purposes,  is  admiaiible.  Dar- 
nell V.  Sowden,  5  U.  216;  14  P.  334. 

An  expert  may  testify  as  to  his  opinion  fomed 
from  a  comparison  of  signatures  admitted  to  be 
genuine,  whether  such  genuine  signatures  are  in 
evidence  for  other  purposes  or  not.  Tucker  r. 
Kellogg,  8  U.  n\  28  P.  870. 

Tbe  plaintiff  in  a  suit  for  i>ersonal  iiynry  wa» 
asked,  'State  whether  or  not  in  your  opinion  •» 
an  expert  railroad  man,  if  the  car  from  which  yon 
fell  had  been  thoroughly  examined  at  certain  places 
by  tbe  defendant  tnrough  its  proper  employen. 
the  defect  of  the  round  which  gave  wa^  wonld 
have  been  discovered?"  and  was  permitted  to 
answer;  held,  erroras  permitting  the  expert  tomake 
his  own  facts  upon  which  to  base  his  opinioa. 
Allen  V.  U.  P.  By.  Co.,  7  U.  239;  26  P.  397. 

One  need  not  be  an  expert  to  testify  to  the  spttA 
of  a  train  of  cars.  Chipman  v.  V.  P.  By.  Co.,  12 
U.  68:  41  P.  562. 

Whether  a  witness  is  shown  to  be  qualified  to 
testify  as  to  matters  of  opinion  is  a  preliminaij 
question  for  the  trial  judge  to  pass  upon,  and  hs 
discretion  is  condu^ve  unless  manifestly  erroneoo^ 
and  the  running  and  management  of  looomoliTn 
is  so  £ar  otitside  of  the  experience  and  knowl- 
edge of  ordinary  Jurors  as  to  render  expert  tMli- 
mouy  proper  and  admissible.  Wright  t.  Sou  then 
Pacific  Co.,  14  U.  383;  49  P.  309. 

WBXOHT  AND  BUFPICZBNOY.  Wbeie  titte 
is  traced  through  corporations,  which  are  not 
parties  to  the  record  and  with  which  defendant 
nas  no  privity,  proof  of  their  existence  as  corpon- 
tionsde  facto  by  their  articles  of  incorporation  duly 
made,  is  snfflcient  prima  fiule.  Tarpey  t.  Deteret 
Salt  Company,  5  U.  494;  17  P.  631. 

Where  the  evidence  showed  that  defendant  had 
promised  in  writing  to  pay  plaintiffii  their  aoeonnt, 
but  not  stating  what  account,  and  there  was  but 
one  account;  had,  that  the  account  was  anfltdentlr 
identified.  Omenberg  V.  Bnhring,  5  U.  414;  16  P. 
486. 

In  an  action  for  damages  for  a  breach  of  contract 
not  to  engage  in  the  hotel  business,  evidence  of  a 
loes  of  customers  withont  Bpe<^f|ying  the  individu- 
als and  general  damage  in  decrease  of  profits, 
shows  general  damages.  Lashus  t.  Chamberlain, 
6  U.  3S5;  24  P.  188. 

While  the  request  to  charge  that  poutive  evi- 
dence is  of  more  weight  tban  negative  evidence 
might  have  been  given  without  impropriety,  yet 
under  the  circumstances  of  this  case  the  court  held 
It  WW  not  error  to  refuse  such  charge.  Olaen  v. 
O.  S.  L.  &  U.  N.  Ry..  9  U.  129;  33  P.  m 

Where  witnesses,  after  a  lapse  of  years,  testify  to 
admissions  made  by  a  person  since  deceased  res- 
pecting matters  in  which  witness  bad  no  special 
interest,  such  testimony  is  weak  and  will  be  dosdy 
scrutinized.  Chambers  t.  Emery,  13  V.  374;  45  P. 
192. 

The  return  of  an  execution  nulla  bona  is  prima 
facie  evidence  of  insolvency.  Walley  v.  Dcseret 
Kat.  Bank,  14  U.  305;  47  P.  147. 

Actual  possession  is  prima  facie  evidence  of  title 
in  feesimple.  Johnston  v.  Meaghr,  14  U.  4«;  47  P. 
861. 

It  is  a  general  rule  that  the  otgection  to  want « 
proof  of  a  fact  which  might  be  met  at  once,  moM 
be  taken  at  the  trial  or  it  will  be  considered  waived, 
except  as  to  matte  re  going  to  the  jurisdictioa. 
O'Sdlly  V.  Campbell.  116  U.  S.  418. 


Digitized  by 


Google 


GENERAL  PROVISIONS.  776 

evidence  on  a  trial  before  a  jury,  are  equally  applicable  on  the  trial  of  a  question 
of  fact  before  a  court,  referee,  or  other  officer.    [C.  L.  §  3980. 

Gal.  C.  Civ.  p.  2  2103. 

Oenonl  provirions  applicable  to  trial  before  referee,  S  3177. 

3481.  All  referees,  etc.,  must  meet,  but  majority  may  act.  When 
there  are  three  referees,  or  three  arbitrators,  all  must  meet,  but  two  of  them  may 
do  any  act  which  might  be  done  by  all.    [C.  L.  §  3710. 

Cal,  C.  Civ.  P.  ^  1053.  three  or  more,  constraed  aa  giving  authority  to  a 

Appointment  of  referee,  §  3174.    Authority  of     majority,  }  2496. 
arbitrators,  i  322S.   WordH  giving  authority  to 

3482.  Oourt  may  authorize  substitution  of  copy  far  lost  original. 

If  an  original  pleading  or  paper  be  lost,  the  court  may  authorize  a  copy  thereof 
to  be  filed  and  used  instead  of  the  original.    [C.  L.  ^  3702. 
Cal.  C.  dv.  P.  2  1045. 

3483.  Papers  with  defective  titles,  when  valid.  An  affidavit, 
notice,  or  other  paper,  without  the  title  of  the  action  or  proceeding  in  which  it 
was  made,  or  with  a  defective  title,  is  as  valid  and  effectual  for  any  purpose  as  if 
duly  entitled,  if  it  intelligibly  refer  to  such  action  or  proceeding.    [C.  L.  3703. 

Oal.  C.  CSV.  P.  g  1046. 

3484.  Olerk  to  receive  money  deposited  in  oourt.  Whenever 
moneys  are  paid  into  or  deposited  in  court,  the  same  shall  be  delivered  to  the 
clerk  in  person,  or  to  such  of  his  deputies  as  shall  be  specially  authorized  by  his 
appointment  in  writing  to  receive  the  same.    [C.  L.  4;  3981. 

Oal.  C.  Civ.  P.  i  2104*.  Deposit  in  court,  M  3130-3122. 

3486.  Ofifor  in  writing  equivalent  to  tender,  when.  An  offer  in 
writing  to  pay  a  particular  sum  of  money,  or  to  deliver  a  writtoi  instrument  or 
specific  personal  property,  is,  if  not  accepted,  equivalent  to  the  actual  production 
and  tender  of  the  money,  instrument,  or  property.    [C.  L.  §  3964. 

Oal.  C.  Civ.  P.  ^  2074.  This  statatc  excnsen  debtor  from  actaally  pro- 

Ofier  to  allow  jadgment  to  be  taken  for  apcci-  ducing  the  money  at  the  time,  but  dispensea  with 

fled  amount,  effect,  g  3217.   Refusal  of  tender,  coats,  no  other  requirement  of  a  valid  tender.    Hyame  v. 

5  :&i7.  Bamberger.  10  U.  3;  36  P.  202. 

Where  a  tender  of  purchase  money  is  made  on  A  parebascr  of  land  aaUject  to  a  mortgage  pay- 

conditioii  that  the  hasband.  vbo  haa  made  a  con-  able  at  a  certain  place,  which  fact  wus  not  known 

tnct  for  the  sale  of  land,  will  cause  his  wife  to  to  and  could  not  be  ascertained  by  the  purchaticr, 

convey  her  dower  interest  in  the  land;  hfld,  that  in  order  to  relcusc  the  land  from  tho  lien,  with 

soch  tender  being  upon  a  condition  that  could  not  costs  and  interest  after  maturity,  should  have  made 

be  required  to  be  performed  was  not  good.    Kelaey  a  tender  at  the  place  of  basiueaa  or  residence  of  the 

V.  Crowther,  7  TJ.  519;  27  P.  695.  maker.   McCauley  v.  Leavitt,  10  U.  91;  37  P.  164. 

If  a  vendee  elects  to  enforce  a  contract  of  sale,  Under  tho  fiicts  as  shown;  ketd,  that  permitting 

he  must  tender  an  instalment  of  the  purchase  the  tender  made  by  the  defendant  in  the  presence 

price  when  due,  even  though  th<!  vendor  may  not  of  the  jury  to  stand,  was  error;  and  further,  that 

oe  able  to  give  such  a  deed  as  the  contract  calls  f.ir.  under  the  pleadings  the  value  of  the  propei  ty  re- 

Ooaghtsn  T.  Bigelow,  164  C.  8.  301:  same  cane,  1)  ceived  by  tne  plaintiff  was  not  in  iaaue.   Uecht  v. 

U.  SeO;  34  P.  51.  Uetzler,  14  U.  406;  48  P.  37. 

3486.  Receipt  must  be  given  on  payment  or  delivery.  Whoever 
pays  money,  or  delivers  an  instrument  or  property,  is  entitled  to  a  receipt  therefor 
from  the  person  to  whom  the  payment  or  delivery  is  made,  and  may  demand  a 
proper  signature  to  such  receipt,  as  a  condition  of  the  payment  or  delivery, 
[a  L.  §  3965, 

Cal.  C.  Civ.  P.  §  20re. 

3487.  Objection  to  tender  must  be  specified.  The  person  to  whom 
the  tfflider  is  made,  must,  at  the  time,  specify  any  objection  he  may  have  to  the 
money,  instrument,  or  property,  or  he  must  be  deemed  to  have  waived  it ;  and,  if 
the  objection  be  to  the  amount  of  money,  the  terms  of  the  instrument,  or  the 
amount  or  kind  of  property,  he  must  specify  the  amount,  terms,  or  kind  which 
he  requires,  or  be  precluded  from  objecting  afterward. 

Mont.  Civ,  P.  g  3412. 

3488.  Successive  actions  on  same  contract  permitted.  Successive 
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actions  may  be  maintained  upon  the  same  contract  or  transaction,  whenever, 
after  the  former  action,  a  new  cause  of  action  arises  therefrom.    [C.  Ij.  §  3704. 

Cal.  C.  Civ.  P.  1 1047. 

SueceBsiTe  actionB  on  buid  of  officer.  {  1875.  Saocessi've  action  on  iMuid  of  executor,  etc.,  {  3830. 

3489.  Consolidation  of  actions.  Whenever  two  or  more  actions  are 
pending  at  one  time  between  the  same  parties  and  in  the  same  court  upon  causes 
of  action  which  might  have  been  joined,  the  court  may  order  tiie  actions  to  be 
consoUdated.    [C.  L.  §  3705. 

Cal.  C.  Ciy.  P.  {  1048. 

3490.  Action  deemed  pending,  when.  An  action  is  deemed  to  be 
pending  from  the  time  of  its  commencement  until  its  final  determination  apw 
appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  jndgm^t  is  socHier 
satisfied.    [C.  L.  §  3706. 

Cal.  C.  ClT.  P.  {  1049.  Action  commenced,  how.  8  383a 

3491.  Action  to  determine  adverse  claim.  By  surety  against 
principal.  An  action  may  be  brought  by  one  person  against  anotlier  for  the 
purpoBe  of  determining  an  adverse  claim,  which  the  latter  makes  against  the 
former  for  money  or  property  upon  an  alleged  obligation ;  and  also  agiunst  two  or 
more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a  debt  due  to  the  other, 
for  which  the  plaintiff  is  bound  as  a  surety.    [C.  L.  §  3707. 

cw.  c.  av.  p.  i  1050. 

Action  to  determine  advefse  clMm  to  real  property,  I  3511. 

3492.  Judgment  against  sureties  on  indemnity  bond  to  6heri£ 
Notice.  If  an  action  is  brought  against  a  sheriff  for  an  act  done  by  virtue  of  his 
office,  and  he  give  written  notice  thereof  to  the  sureties  on  any  bond  of  indemnity 
received  by  him,  the  judgment  recovered  therein  is  conclusive  evidence  of  hi 
right  to  recover  against  such  sureties;  and  the  court  or  judge,  in  vacation,  may, 
on  motion,  upon  notice  of  five  days,  order  judgment  to  be  entered  up  against  thfan 
for  the  amount  so  recovered,  including  costs.    [C.  L.  §  3712. 

Cal.  C.  Civ.  p.  i  l(fi5. 

Sheriff  may  have  execution  or  attaching  creditor  nude  a  party,  S  29i22. 

3493.  Qualifications  of  sureties  generally.  Affidavits.  Three  or 
more,  in  all  cases  where  an  undertaking  or  bond,  with  sureties,  is  required  by 
tlie  provisions  of  law,  the  officer  taking  the  same  must  require  the  sureties  to 
accompany  it  with  an  affidavit  that  they  are  each  residents  and  householders  or 
freeholders  within  the  state,  and  are  each  worth  the  sum  specified  in  the  under- 
taking over  and  above  all  his  just  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution;  but  when  the  amount  specified  in  the  undertaking 
exceeds  two  thousand  dollars,  and  there  are  more  than  two  sureties  thereoa,  they 
may  state  in  their  affidavits  that  they  are  severally  worth  amounts  less  than  that 
expressed  in  the  undertaking,  if  the  whole  amount  be  equivalent  to  that  of  two 
sufficient  sureties.    [C.  L.  §  3713. 

Cal.  C.  CiT.  P.  g  1057*.  dationa  may  act  u  soreties,  {  424.   Attorney  nv 

Undertaking  on  civil  arrest,       3013-3025;  on      not  be  surety,  when,  j|  133. 
replevin,  g  3048.   Loan,  trust,  and  ^larenty  aaao- 

3404.   Money  may  be  deposited  in  lieu  of  undertaking.  With- 

drawaL  In  all  cases  where  an  undertaking  or  bond  with  sureties  is  required  by 
the  provisions  of  law,  the  plaintiff  or  defendant  may  deposit  with  the  clerk  of  the 
court  or  justice  of  the  peace,  as  the  case  may  be,  a  sum  equal  to  the  amooot 
required  by  the  undertaking  or  bond,  which  shall  be  taken  as  security  in  the 

place  thereof.  At  any  time  such  deposit  may  be  withdrawn  by  the  party  miJting 
it,  upon  giving  the  undertaking  with  sufficient  sureties  as  required  by  law,  approved 
by  the  clerk  or  justice,  upon  notice  to  the  adverse  party  or  his  attorney,  who  may 
object  to  the  sufficiency  of  the  sureties  in  the  same  manner  as  though  the  under- 
taking were  filed  in  the  firat  instance. 

Hont.  av.  p.  i  1904. 
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3495.  Undertaking  not  required  of  state  or  public  corporation. 

In  any  dvU  action  or  proceeding  wherein  the  state  is  a  piuiy  plaintiff,  or  any 
Btate  officer,  in  his  official  capacity,  or  on  behalf  of  the  state,  or  any  county,  or 
city,  or  other  public  corporation,  is  a  party  plaintiff  or  defendant,  no  bond,  written 
undertaking,  nor  security  can  be  required  of  the  state,  or  any  officer  thereof, 
or  of  any  county,  or  city,  or  other  public  corporation,  but  on  complying  with  the 
other  provisions  of  this  code,  the  state,  or  any  state  officer  acting  in  his  official 
capacity,  or  any  county  or  city,  or  other  public  corporation,  has  the  same  rights, 
ramedies,  and  braiefits,  as  if  the  bond,  undertaking,  or  security  were  giv  en  and 
approved  as  required  by  this  code.    [C.  L.  §  3714. 

CaL  C.  CiT.  p.  2  1058». 

Pnyment  of  costs  by  state  or  connty,  3356-3357. 

3496.  Subrosfation  of  surety  to  rights  of  judgment  creditor. 

Whenever  any  surety  on  an  undertaking  on  appeal  executed  to  stay  proceedings 
upon  a  money  judgment,  pays  the  judgment,  either  with  or  without  action,  after 
its  affirmation  by  the  appellate  court,  he  is  substituted  to  the  rights  of  the  judg- 
ment creditor,  and  is  entitled  to  control,  enforce,  and  satisfy  such  judgment  in  ^1 
respects  as  if  he  had  recovered  the  same.    [C.  L.  §  3716. 

Gsl.  C.  CiT.  P.  8  1069.  debtor  be  flzst  ezhaa8tedj|318S.  Coiitribation  u 

Judgment  may  direct  that  property  of  principal     between  joint  debtom,  S 

3497.  Officer  not  to  charge  for  copies  furnished  by  party.   In  all 

cases  where  copies  of  pleadings,  affidavits,  or  other  papers  are  to  be  served, 
neither  the  sheriff,  constable,  or  clerk  shall  charge  or  receive  any  fee  for  making 
such  copies  when  the  same  are  f  uiiiished  to  such  officei'  by  the  party. 

Mont.  Civ.  C.  i  1905*. 
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3498.  But  one  action  for  debt  secured  by  mortgage.  Judgment. 
Docketing.  There  can  be  but  one  action  for  the  recovery  of  any  debt  or  the 
enforcement  of  any  right  secured  by  mortage  upon  real  estate  or  personal  prop- 
erty, which  action  must  be  in  accordance  with  the  provisions  of  this  chapter. 
Judgment  shall  be  given  adjudging  the  amount  due,  with  costs  and  disbursements, 
and  tiie  sale  of  the  mort^iged  property,  or  some  part  thereof,  to  satisfy  said 
amount,  and  directing  the  sherifl  to  proceed  and  sell  the  same  according  to  the 
provisionB  of  law  relating  to  sales  on  execution.  Buch  judgment  may  be  docketed 
at  any  time.    [C.  L.  §  3460*. 

Minn.  (18M^  S  6059»;  Cal.  C.  Civ.  P.  §  728»,  Bee 
Sup.  '93,  p.  970,  Sup.  '95,  p.  34. 

Covenants  implied  in  statutory  mortgage,  §  1983. 
Action  brought  in  county  where  property  situated, 
3  2928.  When  a  receiver  will  be  appointed  on  fore- 
cloenre,  ^  3114.  Foreclosure  of  chattel  mortgage, 
{  152.  Hortgage  not  deemed  a  conveyance  whatr 
ever  it«  terms,  1 3517. 

A  Bold  B  certain  premises,  for  which  B  promised 
verbally  to  pay  three  thousand  dollars.  To  secnre 
this  snm,  B  executed  and  delivered  to  A  a  mort* 
gage  on  said  premises,  containiug  a  power  to  sell  at 
pnblic  suction.  The  premises  were  sold  by  A,  and 
seven  hundred  dollars  realized  thereby;  Aeld,  that 
an  action  for  the  balance  of  twenty-three  hundred 
dollars  due  on  the  original  contract  after  the  sale 
did  not  extinguish  the  debt,  and  in  no  bar  to  an 
action  on  the  verbal  contract;  and,  further,  that 
the  contract  was  not  mers^  in  the  mortgage,  but 
existed  independently  of  it.  and  parol  evidence 
me  admissible  to  prove  the  terms  thereof.  Savage 
V.  stone,  1  n.  35. 


A  conveyance  of  land  as  security  for  a  debt  may 
be  enforced  as  a  mortgage,  even  though  the  convey- 
ance contain  no  clause  authorizing  a  foreclosure. 
Territory  v.  Golding,  3  U.  39;  5  P.  546. 

(>.,  a  collector  of  taxee.  having  failed  to  pay  into 
the  proper  treasury  tax  moneys  by  him  collected, 
executed  a  mortgage  to  S.  to  secure  the  moncyti 
which  thus  became  due  respectively  to  the  territory 
and  county.  In  an  action  to  foreclose;  held.  Arst, 
that  the  mortage  was  such  a  one  as  Gr.  eonld  exe- 
cute and  S.  receive  for  the  beneficiaries  named 
therein,  and  that  in  the  absence  of  a  statute  to  the 
contrary,  the  territory  and  county  each  t-ould 
accept  of  the  act  of  S.,  the  trustee,  und  sue  to  con- 
vert into  money  the  property  thus  voluntarily 
appropriated  by  O.  to  aetrure  his  debt;  second, 
that  8.,  the  trustee,  and  the  territory  and  coun^ 
were  proper  parties  plaintiff  in  the  action  to  fore- 
close.   Territory  v.  Golding,  3  U.  39;  5  P.  516. 

Where  a  foreclofuro  sale  of  a  railroad  and  its 
francliise.i  is  made  under  a  decree,  the  wrong  to 
the  stockholders,  if  any,  is  to  he  found  in  the  decree 
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itself,  and  not  in  the  sale  made  parauant  thereto;  Where  property  is  held  ia  trust  to  secure  certaia 

and  a  motion  to  set  aside  the  sale,  by  a  person  not  debts,  the  faet  thit  the  trustees  are  partners  with 

a  party  to  the  record,  is  not  a  pro^r  way  to  review  certain  creditors  does  not  affect  their  right  to  fo«- 

tho  errors  in  the  decree,  or  committed  hy  the  court  close.    Gallagher  v.  Yoscmite  Mining  Co.,  10  U. 

anterior  to  it.    The  decree  is  final  until  reversod  169;  37  P.  264. 

or  annulled.   Meyor  v.  Utah  &  P.  V.  Ry.  Co.,  3  U.  A  trust  deed  given  to  secure  a  debt  is,  in  effect,* 

280;  '.i  P.  393.  mortgage,  and  the  beneficiaries  may  foreclose  in 

Suit  pending  on  note  secured  by  mortgage  with-  equity,  the  power  of  wle  being  merely  a  cnmala- 

out  asking  foreclosure,  in  a  bar  to  a  foreclosure  suit.  tivo  right.    Dupee  v.  Botic,  10  U.  303;  37  P.  USt, 

Bacon  v.  Bsybould,  4  U.  St?;  10  P.  481;  11  P.  510.  Where  a  part?  holds  two  mortgages  under  two 

Where  a  mortgagor  has  sold  the  mortgaged  prem-  separata  debts  on  the  same  property,  the  Hen  of  the 

Ises  and  given  warranty  deed  without  mention  of  mortgage  foreclosed  in  the  second  action  is  not  loot 

mort^^ge  or  assumption  thereof  by  grantee,  and  hy  reason  of  the  first  suit,  but  the  plaintifl*  will  be 

suit  is  brou<;ht  to  foreclose  against  tho  mortgagor  allowed  costs  in  one  suit  only.  Thompson  v.  Skten, 

as  well  as  the  administrator  of  the  grantee  of  the  14  U.  209;  46  P.  1103. 

Iand,thedistrictcourtof  Utah  territory  has  author-  A  provision  in  a  decree  of  foreclosure  pemittinf 

under  its  grant  of  general  jurisdiction  to  render  any  party  to  buy  at  the  sale,  does  not  authorise  a 

decree  settling  tho  rights  of  the  parties,  and  may  trustee  to  purchase  trust  property  for  his  own  bene- 

direct  that  execution  be  levied  first  against  the  fit.   Hamilton  v.  Dooly,  —  IJ.  — ;  49  P.  769. 
mortgagor  and  then,  if  any  deficiency  remain,  that 
the  mortgaged  premises  be  sold.  Brereton  T.Miller, 
7  V.  426;  27  P.  81. 

3499.  Execution  for  deficiency  issued  only  after  sale.  If  it  appears 
from  the  return  of  the  officer  making  the  Bale  that  the  proceeds  are  ineufficient, 
and  a  balance  Btill  remains  due,  execution  may  be  issued  for  such  balance  as  in 

other  ca-ses ;  but  no  such  execution  shall  issue  until  after  the  sale  of  the  mort- 
gaged property  and  the  application  of  the  amount  realized  as  aforesaid.  [C.  L. 
I  3460*. 

Minn.  (1894)    6063*;  Cal.  C.  Civ.  P.  g  726*.  prove  to  be  inanfflcient.   Donaldson  v.  (iraut,  — 

Where  property  is  ordered  sold  to  aatis:^  the  lien  U.  — ;  40  P.  779. 

of  the  mortage,  the  judgment  debtor  has  the  right  Under  section  3460,  C.  L.  1888,  nntil  saleof  uoit- 

to  have  the  full  amount  of  his  Hen  attempted  to  bo  gaged  property  has  been  made  and  the  amount  of 

realized  in  money,  until  the  property  is  exhausted.  deficiency  ascertained,  no  judgment  can  be  dock- 

Kerehaw  v.  Dyer,  6  U.  239;  24  P.  QSl;  reversing  eted  against  the  party  peraonally  liable,  nor  an/ 

same  case,  21  P.  1000.  ozecntiou  issued.    ( DisUnguisbioK  Brereton  v. 

Under  section  MdO,  C.  L.  1888,  property  inort-  Miller,  7  U.  426;  27  P.  81.)   Russell  r.  Hank,  9  U. 

gaged  must  be  subjected  first  to  the  payment  of  the  309;  34  P.  245, 

debt,  and  the  mortgagee  or  as.signee  of  the  note  I*rayer  for  general  relief  entitlesplaintifftoBiick 

cannot  recover  a  personal  judgment  unless  the  deficiencyjudgmentinaproperca.se.  Id. 
pnxweds  of  the  sale  of  the  property  mortgaged 

3500.  Holder  of  unrecorded  conveyance,  etc.,  not  made  a  party. 
Judgment.  No  person  holding  a  conveywce  from  or  under  the  mortgagor  of  , 
the  property  mortgaged,  or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office,  at  the  time  of  the  commencement  of  the 
action,  need  be  made  a  party  to  such  action,  and  the  judgment  therein  rendered, 
and  the  proceedings  th^in  had,  are  as  oonclu^ve  against  the  party  holding  sodi 
unrecorded  conveyance  or  lien  as  if  he  had  been  made  a  party  to  the  action. 
[C.  L.  §  3460. 

Cal.  C.  Civ.  P.  2  726*.  foreclosure  salt,  and  deflcieni?  jadnnent  had 

Parties  defendant,  generally,  S  3914.  against  both.  Smith  v.  McEvoy,  8  u.  58;  S9  P. 

Maker  and  indoraer  of  note  may  be  joined  in     1030.    Potter  v.  Huasey,  1  U.  249. 

3501.  Surplus  paid  to  person  entitled.  Deposit  in  court.  If  there 
be  surplus  money  remaining  after  payment  of  the  amount  due  on  the  mortgi^. 
lien,  or  incumbrance,  with  costs,  the  court  may  cause  the  same  to  be  pfud  to  the 
person  entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  deposited  in  court 
[C.  L.  §  3461. 

Cal.  a  Civ.  P.  1 727. 

3502.  Sale  of  property  when  debt  due  in  instalments.  If 

debt  for  which  the  mortgage,  lien,  or  incumbrance  is  held,  is  not  all  due,  as  soon 
as  sufficient  of  the  property  has  been  sold  to  pay  the  amoimt  due,  with  costs,  the 
sale  must  cease,  and  afterward,  as  often  as  more  becomes  due  for  principal  or 
interest,  the  court  may,  on  motion,  order  more  to  be  sold.  But  if  the  propertr 
cannot  be  sold  in  portions  without  injury  to  the  parties,  the  whole  may  be  ordered 
to  be  sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper.    [C.  L.  §  3462. 

Cal.  C.  Civ.  p.  }  728.  of  whole  property  hereunder.   Hartog  v.  'Kbhelto, 

Compl^nt  drawn  on  the  theory  that  whole  in-     1  U.  328. 
debtedneas  is  due,  will  not  support  a  decree  fbrsale 
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3503.  Property  sold  under  foreclosure  subject  to  redemption. 
Sales  of  real  estate  under  judgmeutB  of  foreclosure  of  mortgages  and  liens  are 
subject  to  redemption  as  iu  case  of  sales  under  execution.    [C,  L.  §  3460. 

Oal.  C.  Civ.  P.  S  7S^.  See  Sup. '93,  p.  970;  Bup.  In  posseasloD,  §g  2885-2886.  Redemption  after  exe- 
'96,  p.  24.  cution  sale,  U  3260-3-270.    Bedemption  after  sale 

Limitation  on  action  to  redeem  against  mortgagee     under  tmst  deed,  3  3271. 

3504.  No  greater  attorney's  fee  allowed  than  actually  charged. 
In  ^  cases  of  foreclosure  when  an  attorney  or  counsel  fee  is  claimed  by  the  plain- 
tiff, no  other  or  greater  amount  shall  be  allowed  or  decreed  than  the  sum  which 
shall  appear  by  the  evidence  to  be  actually  cbfuged  uid  to  be  paid  to  the  attorney 
forthe  plaintiff ;  and  if  it  shall  appear  that  there  is  an  agreement  or  understanding 
to  divide  such  fees  between  the  plaintiff  and  his  attorney,  or  between  the  attorney 
and  any  other  person  except  an  attorney  associated  with  him  in  the  cause,  only 
the  amount  to  be  retained  by  the  attorney  or  attorneys  shall  be  decreed  againsb 
the  defendant.    ['94,  p.  25. 

3505.  Attorney's  fee  fixed  by  court  in  all  cases.  In  all  cases  of 
forecloeure  by  proceeding  in  court,  t^e  attorney's  fee  shall  be  fixed  by  the  court 
in  which  the' proceedings  of  foredosure  are  had,  any  stipulation  in  said  mortgage 
to  the  contrary  notwithstanding. 

CU.  0.  Civ.  P.  foUovring  ^  726. 


Chafteb  60. 

ACTIONS  FOB  NUISANCE,  WASTE,  ETC. 

3506.  Nuisance  defined.  Who  may  bring  action.  Abatement. 
Damages.  Anything  which  is  injurious  to  health,  or  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  is  a  nuisance,  and  the  subject 
of  an  action.  Such  action  may  be  brought  by  any  person  whose  property  is  inju- 
riously affected,  or  whose  personal  enjoyment  is  lessened  by  l^e  nuisance;  and 

the  judgment  the  nuisance  may  be  enjoined  or  abated,  as  well  as  damages 
recovered.    [C.  L.  §  3463. 

Cal.  C.  Civ.  P.  §  731. 

3507.  Who  may  sue  for  waste.  Treble  damages.  If  a  guardian, 
tenant  for  life  or  years,  joint  tenant,  or  tenant  in  common  of  real  property,  com- 
mit waste  thereon,  any  person  aggrieved  by  the  waste  may  bring  an  action  against 
him  therefor,  in  which  action  there  may  be  judgment  for  treble  damages.    [0.  L. 

§3464. 

Cal.  C.  CSv.  P.  §  732. 

Duty  of  guardian,  §  4006.   A  tenant  In  common  or  a  joint-tenant  may  sue  his  co-tenant,  J  2919. 

3608.  Ixijuries  to  trees.  Who  may  sue.  Treble  damages.  Any 

person  who  cuts  down,  or  carries  off,  any  wood  or  underwood,  tree  or  timber,  or 
girdles  or  otherwise  injures  any  tree  or  timber  on  the  land  of  another  person, 
or  on  the  street  or  highway  in  front  of  any  person's  house,  village  or  city  lot,  or 
cnltivated  grounds,  or  on  the  commons  or  public  grounds  of  any  city  or  town, 
w  on  the  street  or  highway  in  front  thereof,  without  lawful  authority,  is  liable  to 
the  owuer  of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of  damages 
which  may  be  assessed  therefor,  in  a  civil  action  in  any  court  having  jurisdiction. 
[C.  L.  §  3465. 

CU.  C.  Civ.  P.  g  733. 

Injoring  or  destroying  trees,  a  misdemeanor,  damages,  §g  1142,  1144. 

3509.  Id.  Damages  limited  if  timber  used  for  highways,  eta 

Nothing  in  the  last  section  authorizes  the  recovery  of  more  than  the  just  value  of 
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the  timber  taken  from  uncultivated  woodland  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it.    [C.  L.  §  3466. 

Cal.  C.  Civ.  P.  i  734. 

3510.  Treble  damages  for  forcible  entry,  etc.  If  a  person  ncoTer 
damages  for  a  forcilde  or  unlawful  entry  in  or  upon,  or  detention  of^  any  boilding 
or  ^y  cultivated  real  property,  judgment  may  be  entered  for  three  times  tin 
amount  at  which  the  actual  damages  are  assessed.    [C.  L.  §  3467. 

Cal.  a  Civ.  P.  2  735. 

Treble  danugea  in  forcible  entry,  etc,  proceedings,  g  :)364. 


Chapteb  61. 


ACnONS  TO  QUIET  TITLE,  ETC. 

3511.  Action  to  determine  adverse  claim.  An  action  may  be 
brought  by  any  person  a^nst  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining  such  adverse  daim. 
[C.  L.  §  3468. 


Cal.  C.  Civ.  P.  2  738.   See  Sup.  '95,  p.  35. 

Action  to  determine  adverse  claim  to  real  or  per- 
sonal property,  §  3491.  Action  brought  in  county 
where  property  lituated,  ^  2928,  For  purposes  of 
this  action  the  possession  of  the  executor  is  the  pos- 
session of  the  heird,  §  3913.  Adverse  possession, 
M  2882-2866.  Possessory  rights,  §  1967.  Parties, 
|g  2913.  2914.  Action  by  party  out  of  possession  to 
determine  adverse  claim,  parties,  judgment,  §  ^15, 

Equitable  defense  may  be  set  up  in  ejectment, 
but  such  defense  must  contain  all  the  essentials  of 
a  bill  in  equity,  and  the  inue  thus  made  is  triable 
1^  the  court.  This  role  does  not  avail  a  plaintiff 
who  bases  his  claim  on  a  legal  title,  and  is  met  by 
a  superior  legal  title  of  defendant:  in  such  case  he 
cannot  be  permitted  to  attack  the  title  of  defendant 
on  purely  equitable  grounds.  Kabn  v.  Old  Tele- 
graph Mining  Co.,  2  V.  174.  Attack  on  U.  S,  patent. 
Id.  Defense  of  possesion  under  alleged  contract 
of  purchase;  under  circumstances,  nonsuit  giant«d. 
Jonee  v.  Memmott,  8  U.  212;  30  P.  752. 

When  a  party  luw  title  to  a  lot  including  alley 
way,  and  has  a  building  on  same  except  alley,  there 
being  no  adverse  posaession,  he  has  such  a  possession 
as  to  entitle  him  to  m^ntain  an  action  to  quiet  title 
under  section  3468,  C.  L.  1888.  Goldberg  v.  iWlor. 
2U.  486. 


The  words  "claims  an  estate  or  interest,"  in  sec- 
tion 3468,  C.  L.  18^  are  used  tn  a  broad  sense,  snd 
are  not  technical  in  their  meaning.  They  bi«  eyi- 
dently  intended  to  embrace  every  species  of  adverse 
claim  set  up  by  a  party  out  of  possession.  Id. 

A  patent  from  the  United  Statee  forminenl  land 
may  be  avoided  in  equity  for  mistake,  or  fraud  tnd 
misrepresentation  practiced  upon  the  ^overnmeat; 
but  whether  this  may  be  done  in  an  action  to  whioh 
the  United  States  is  not  a  party,  qnsere;  the  validity 
of  such  patent,  however,  cannot  be  questioned 
where  no  allegations  of  fact  constituting  the  rail- 
take,  fraud,  or  misrepresentation  are  m^e  in  the 
pleadings.  Parley's  Park  S.  M.  Co.  v.  Kerr,  3  U. 
235;  2  P.  709. 

Where  the  facts  show  a  right  to  specific  perform- 
ance merely^  decree  quieting  title  is  erroneoDa 
Henneferv.  Hayes,  and  Bunoe  v.  Same,  Hel^o^- 
lin  V.  Same,  and  Campbell  v.  Same.  14  U.  324;  47  P. 
90. 

Where  in  action  under  section  3468,  C.  L.  1988. 
both  parties  plead  title  in  themselves,  evidence  to 
show  mistake  in  deed  under  which  plaintiff  claims 
is  admissible,  without  allegaUon  of  mistake  or 
pn^er  for  reformation.  Giasnuuin  v.  O'Doanell. 
e  U.  446;  84  P.  637. 


3512.  If  defendant  disclaim  or  de&ult,  costs  not  recoverable. 
If  the  defendant  in  such  action  disclaim  in  his  answer  any  interest  or  estate  in 
the  proper^,  or  suffer  judgment  to  be  taken  against  him  without  answer,  die 
plaintiff  cannot  recover  coste.    [C.  L.  §  3469. 

Cal.  C.  Civ.  P.  1 739. 

3513.  Termination  of  plaintiff's  title  pending  action.  Judgment 
Damages.  In  an  action  for  the  recovery  of  real  property,  where  the  plaintiff 
shows  a  right  to  recover  at  the  time  the  action  was  commenced,  bat  it  appears 
that  his  right  has  terminated  during  the  pendency  of  the  action,  the  verdict  asd 
judgment  must  be  according  to  the  fact,  and  the  plaintiff  may  recover  dam^ta 
for  withholding  the  property.    [C.  L.  §  3470. 

CW.  C.  Civ.  P.  ?  740. 

Alienation  not  to  affect  recovery,  2  3530. 

It  was  held  error  to  instruct  the  jury  to  return  a 
verdict  for  thoj>latntiff  whohod  shown  adeedfrom 
the  Union  Pacific  railw^  to  land  Included  within 
its  grant,  where  proof  had  not  been  made  that  the 
land  did  not  fall  within  the  exceptions  to  the  grant. 
McGrath  v.  Tallent,  7  U.  256;  26  P.  574.  Oorinne 
M.  C.  &  8.  Co.  V.  Johnson,  7  U.  327;  26  P.  92i 
Affirmed,  166  U.  S.  574. 


Equitable  estoppel  is  a  good  defense  in  ejectmenL 
Duke  V.  Griffith,  9  U.  468;  35  P.  ."iia 

Under  a  general  denial  and  claim  of  title  in  u 
action  of  ejectment,  it  is  competent  for  the  defend- 
ant to  show  that  the  plunUff  had  no  right  to  eater 
when  the  salt  was  brought  or  to  show  wont  of  eofr 
sideratlon  for  the  deed  under  which  the  plaiatiB 
claims  title  and  right  of  entnr.  Eastmui  v.  Gnr- 
rey.  14  U.  !<»;  49  P.  310. 
In  an  action  of  ejectment,  the  qoestloB  fa  aa  to 
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who  bw  the  bettor  title.   Kahn  v.  Old  Telcgr»ph  can  support  such  claim  by  diowing  Uiat  he  has  aav- 

M .  Co.i  2  V.  174.  oial  difl^rent  titles  thereto.  Id. 

In  ejectment,  under  a  clum  of  the  defendant  In  an  action  of  ejectment,  in  cerbdn  caBea  a  pat- 
that  he  is  the  owner  of  the  premises  in  diqtute,  he  ent  of  the  U.  S.  may  be  shown  to  be  void.  Id. 

3514.  Improvement  allowed  as  counterclaim.  Exceptions. 
When  damages  are  claimed  for  withholding  the  property  recovered,  upon  whidi 
permanent  improvements  have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claims  of  the  plaintiff,  in  good 
faith,  the  value  of  such  improvements  must  be  allowed  as  a  counterclaim  against 
such  damages,  except  improvements  made  upon  mining  property.    [C.  L.  §  3471*. 

Col.,  Mills'  An.  C.  (1893)  §  258";  Ca\.  C.  Civ.  P.  2  741*. 
IniproTemente  by  oocapying  claimants,  i  9024. 

3516.  Order  fbr  survey  of  lands  and  mines.  Notice.  The  court 
in  which  an  action  is  pending  for  the  recovery  of  real  property,  or  for  damages 
for  an  injury  thereto,  or  to  quiet  title  or  to  determine  adverse  claims  thereto,  or  a 
judge  of  such  court  may,  on  motion,  upon  notice  by  either  party,  for  good  cause 
shown,  grant  an  order  allowing  to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any  tunnels,  sliafts,  or  drifts 
thereon,  for  the  purpose  of  the  action,  even  though  enl^  for  such  purpose  has  to 
be  made  through  other  lands  belonging  to  parties  to  the  action.    [C.  L.  §  3472. 

Cal.  C.  dv.  P.  S  742*.  trespass  upon  mining  claim  by  means  of  under- 

Postponement  of  trial  to  further  develop  mining     ground  works  begins  to  ran  on  discovery,  g  2877. 
elaim,  ^  3131.   Limitation  on  action  for  waste  or 

3516.  Id.  Order  and  service  thereof.  Liability  for  injury.  The 
order  must  describe  the  property,  and  a  copy  thereof  must  be  served  on  the  owner 
or  occupant,  and  thereupon  such  party  may  enter  upon  the  property  with  neo- 
essary  surveyors  and  assistants,  and  may  make  such  survey  and  measurement; 
but  if  any  unnecessary  injury  be  done  to  the  property,  he  is  liable  therefor.  [C. 
L.  §  3473. 

Cal.  C.  CiT.  P.  2  743. 

3517.  Mortgage  not  a  conveyance,  whatever  its  terms.  Fore- 
closure. A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  what- 
ever its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  a  foreclosure  and  sale.    [C.  L.  §  3474. 

Gal.  C.  Civ.  p.  2  744. 

3518.  Waste  restrained  pending  foreclosure  or  after  execution 
sale.  The  court  or  judge  may,  by  injunction,  on  good  cause  shown,  restrain  the 
party  in  possession  from  doing  any  act  to  the  injury  of  real  property  during 
the  foreclosure  of  a  mortgage  thereon,  or  after  a  sale  on  execution,  before  a  con- 
veyance,   [C.  L.  §  3476. 

Gitl.  C.  Civ.  P.  g  745.  Injonction  generally,  g  305H. 

3519.  Purchaser  may  recover  fi:om  tenant  for  waste.  When  real 
^operty  has  been  sold  on  execution,  the  purchaser  thereof,  or  any  person  who 
may  have  sncoeeded  to  his  interest,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in  poBsession,  after  sale 
and  before  the  possession  ia  delivered  under  the  conveyance.    [C.  L,  §  3476. 

Gftl.  C.  Civ.  p.  2  74fi. 

Waste  may  be  restrained  during  period  of  redemption,  2  3266. 

3520.  Alienation  pending  action  not  to  prejudice  recovery.  An 
action  for  the  recovery  of  real  property  a^axmb  a  person  in  possession  cannot  be 
pr^udiced  by  any  alienation  made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action.    [C.  L.  §  3477. 

Oil.  C.  civ.  p.  }  747.  defense,  2  S903.   Action  not  to  abate  by  transfer, 

AsNgnmeot  of  thing  in  action  not  to  prejudice     i  S9S0. 

362 1 .   Mining  customs  and  rules  control,  when.   In  actions  respect- 
ing mining  claims,  proof  must  be  admitted  of  the  customs,  usages,  or  regulations 
et^Uished  and  in  force  in  the  district,  bar,  di^ngs,  or  camp  embracing  such 
26 
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claim ;  and  such  customs,  usages,  or  regulations  when  not  in  conflict  with  the 
laws  of  this  state,  or  of  the  United  States,  must  govern  the  decision  of  the  acUoD. 
[C.  L.  §  3478. 

CU.  C.  CSV.  p.  I  748*. 


Chapter  62. 

PARTITION. 

3522.  Who  may  bring  action  for  partition  or  sale.  When  several 
co-tenants  hold  and  are  in  possession  of  real  property  as  joint  tenants  or  temutts 
in  common,  in  which  one  or  more  of  them  have  an  estate  of  inheritance,  or  for 
life  or  lives,  or  for  years,  an  action  may  be  brought  by  one  or  more  of  buc^  ptr- 
sonB  for  a  partition  thereof  according  to  the  respective  rights  of  ticie  persons 
interested  therein,  and  for  a  Bale  of  such  property,  or  a  part  thereof  if  it  ^pear 
that  a  partition  cannot  be  made  without  great  prejudice  to  the  owners.  (C.  L. 
§3479. 

Cbl.  C.  Civ.  P.  ^  752.  I  %07.   Action  brought  when  property  abated, 

For  the  purpoeee  of  partition  the  posseaeion  of     1 3928.   Partition  of  estatos  of  aeoedents,  ii  3BBI- 

tho  executor,  etc.,  is  the  posaession  of  the  heinL     3967.  Guardian  mayaBBent  to  partition  mestste 

jf  3913.    Tenantfi  in  common,  etc.,  as  parties,  §e      of  ward,  ^  4022. 

i!916-2919.    Waate  by  tenant  in  common,  etc., 

3623.  Interests  of  all  parties  must  be  set  forth.  Exceptiona 

The  interests  of  all  persons  in  the  property,  whether  such  persons  be  known  or 
unknown,  must  be  set  forth  in  the  complaint,  specifically  and  particularly,  as  tsr 
as  known  to  the  plaintiff,  and  if  one  or  more  of  the  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties,  be  unknown  to  the  plaintiff  or  be  uncer- 
tain or  contingent,  or  the  ownership  of  the  inheritance  depend  upon  an  executory 
devise,  or  the  reminder  be  a  contingent  remainder,  so  that  such  psuiiies  camu^ 
be  named,  that  fact  must  be  set  forth  in  the  complaint    [0.  Xi.  §  3480. 

Cal.  C.  Civ.  P.  g  753. 

3624.  Id.   Only  persons  having  recorded  claims  made  parties. 

No  person  having  a  conveyance  of,  or  claiming  a  lien  on,  the  property,  or  some 
part  of  it,  need  be  made  a  party  to  the  action  unless  such  conveyance  or  hm 
appear  of  record.    [0.  L.  §  3481. 
Ctal.  C.  Civ.  P.  §  754. 

'  3626.   Lis  pendens  to  be  filed.    Notice.    Immediately  after  filing 

the  complaint  in  the  district  court,  the  plaintiff  must  file  with  the  recorder  of  tiie 
county,  or  of  the  several  counties  in  which  the  property  ia  situated,  eithw  » 
copy  of  such  complaint  or  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties,  bo  far  as  known,  the  object  of  the  action,  and  a  description 
of  the  property  to  be  affected  thereby.  From  the  time  of  filing  such  notice  for 
record,  all  persons  shall  be  deemed  to  have  notice  of  the  pudency  of  the  action. 
[C.  L.  §  3482. 

Cal.  C.  Civ.  P.  g  755*.  Lis  pendens  generally,  g  3953. 

3526.  Summons,  to  whom  directed.  The  summons  must  be  direot«I 
to  all  the  joint  tenants,  tenants  in  common,  and  all  persons  having  any  interest 
in,  or  liens  of  recoi'd  by  mortgage,  judgment,  or  otherwise,  upon  the  property, 
or  upon  any  particular  portion  thereof,  and  generally  to  all  persons  unknown  who 
have  or  claim  any  interest  in  the  property.  [0.  L.  §  3483. 
Oftl.  c.  Qt.  p.  g  75fl. 

3627.  Absent  and  unknown  parties  served  by  publication.  If  » 
party  having  a  share  or  interest  is  unknown,  or  any  one  of  the  known  parties 
reside  out  of  the  state,  or  cannot  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  served  on  such  absent  or  unknown 
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party  by  publication,  as  in  other  cases.  When  publication  is  made,  the  sam- 
mons,  as  published,  must  be  accompanied  by  a  brief  description  of  the  property 
which  is  the  subject  of  the  action.    [C.  L.  §  3484. 

ai.  C.  CSt.  p.  g  757. 

Service  b7  publication  upon  unknown  defendants,  g  2951. 

3528.  Answers  must  specifically  set  forth  interests.  Waiver. 
Hie  defttidants  who  have  been  personally  served  with  the  summons,  or  who  have 
^pe»ed  without  such  service,  must  set  forth  in  their  answers,  fully  and  particu- 
larly, origin,  nature,  and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by  mortga^,  judgment,  or 
otherwise,  they  must  state  the  original  amount  and  date  of  the  same,  and  the 
sum  remaining  due  thereon,  also  whether  the  same  has  been  secured  in  any  other 
way  or  not,  and  if  secured,  the  extent  and  nature  of  bu<^  security,  or  they  are 
deemed  to  have  waived  their  rights  to  such  lien.    [C.  L.  §  3485. 

Cai.  C.  civ.  p.  1 758*. 

3529.  Bights  of  all  parties  determined.  Proof  The  rights  of  the 
several  parties,  plaintiff  as  well  as  defendant,  may  be  put  in  issue,  tried,  ^d  deter- 
mined by  such  action ;  and  when  a  sale  of  the  premises  is  necessary,  the  title 
most  be  ascertained  by  proof,  to  the  satisfaction  of  the  court,  before  the  judg- 
ment of  sale  can  be  made ;  and  where  service  of  the  summons  has  been  made 
"by  pablication,  like  proofs  must  be  required  of  the  right  of  the  absent  or  unknown 
parties,  before  sach  judgment  is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  intwest  in  the  property,  th^  rights  may  be  consid- 
ered together  in  the  action,  and  not  as  between  themselves.    [C.  L.  §  3486. 

C*I.  C.  CiT.  p.  i  759». 

3630.  Partial  partition,  where  complete  partition  impracticable. 
Whenever  from  any  cause  it  is,  in  the  opinion  of  the  court,  impracticable  or 
highly  inconvenient  to  make  a  complete  partition,  in  t^e  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and  determine  the  shares  or 
interests  respectively^  held  by  the  original  co-tenants,  and  thereupon  adjudge  and 
caoae  a  partition  to  be  made,  as  if  such  original  co-tenants  were  the  parties 
and  sole  parties  in  interest,  and  the  only  parties  to  the  action,  and  thereafter  may 
proceed  in  like  manner  to  adjudge  and  make  partition  separately  of  each  share 
or  portion  so  ascertained  and  allotted,  as  between  those  claiming  under  the  origi- 
nal tenant  to  whom  the  same  shall  have  be^  so  set  apart,  or  may  allow  t^em  to 
remain  tenants  in  common  thereof,  as  they  may  desire.    [C  L.  §  3487. 

CbI.  C  Ov.  p.  2  780. 

3531.  Rights  of  lienholders  not  summoned  to  be  adjusted.  If  it 
appears  to  the  court  by  the  certificate  of  the  county  recorder,  or  clerk,  or  by  the 
sworn  or  verified  statement  of  any  person  who  may  have  examined  or  searched 
&e  records,  that  there  are  outstanding  liens  or  incumbrances  of  record  upon  sach 
real  proper^,  or  any  part  or  portion  thereof,  whidi  existed  and  were  of  record 
at  &e  time  of  the  commencement  of  the  action,  and  tiie  persons  holding  such 
liens  are  not  made  parties  to  the  action,  the  court  must  either  order  such  persons 
to  be  made  parties  to  the  action  by  an  amendment  or  supplemental  complaint,  or 
appoint  a  referee  to  ascertain  whether  or  not  such  liens  or  incumbrances  have 
been  paid,  or  if  not  paid,  what  amount  remains  due  thereon,  and  their  order 
among  the  liens  or  incumbrances  severally  held  by  such  persons  and  the  parties 
to  Baid  action,  and  whether  the  amount  remaining  due  thereon  has  been  secured 
in  any  manner,  and  if  secured,  the  nature  and  extent  of  the  security.  [C.  L. 
S3488. 

fM.  C.  Civ.  p.  ?761. 

3532.  Id.  Notice  to  appear  before  referee.  Publication.  Report. 
The  plaintiff  inust  cause  a  notice  to  be  served  a  reasonable  time  previous  to  the 
day  for  appearance  before  the  referee  appointed,  as  provided  in  the  last  section, 
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on  each  person  having  outstanding  liens  of  record  who  is  not  a  party  to  the 
addon,  to  appear  before  the  referee  at  a  specified  time  and  place,  to  make  proof 
by  his  own  affidavit  or  otherwise  of  the  amount  due  or  to  become  due,  contin- 
g^Uy  or  absolutely,  thereon.  In  case  such  person  is  absent,  or  his  residence  is 
unknown,  service  may  be  made  by  publication  or  notice  to  his  agents,  under 
tiie  direction  of  the  court,  in  such  manner  as  may  be  proper.  The  report  of  the 
referee  tiiereon  must  be  made  to  the  court,  and  must  be  confirmed,  modified,  or 
set  aside  and  a  new  reference  ordered,  as  the  justice  of  the  case  may  require. 
[C.  L.  §  3489. 
Gftl.  C.  Ov.  P.  2  783. 

3533.  Land  partitioned  if  possible;  otherwise  to  be  sold.  Ref- 
erees. If  it  is  allied  in  the  oomplaint  and  established  by  evidence,  or  if  it 
appears  by  the  evidence  without  such  all^ation  in  the  complaint,  to  the  satis- 
faction of  the  court  that  the  property  or  any  part  of  it  is  so  situated  that  the 
partition  cannot  be  made  without  great  prejudice  to  the  owners,  the  court  may 
order  a  sale  thereof ;  otherwise,  upon  the  requisite  proofs  being  made,  it  must  orda- 
a  partition  according  to  the  respective  rights  of  the  parties  as  ascertained  by  tiie 
court,  and  appoint  three  referees  therefor,  and  most  designate  the  portioo  to 
remain  undivided  for  the  owners  whose  interests  remain  unknown  or  are  not 
ascertained.    [C.  L.  §  3490. 

Cal.  C.  Civ.  P.  5  7a3».  Single  referee  by  consent,  §  3567. 

3534.  Mcinner  of  making  partition.  Improvements.  In  making 
the  partition,  the  referees  must  divide  the  property  and  allot  the  several  portions 
thereof  to  ike  respective  parties,  quality  and  quantify  relatively  conddcred, 
according  to  tiie  respective  rights  of  the  parties  as  determined  by  the  court,  pur- 
suant to  the  provisions  of  this  chapter,  designating  the  several  portions  by  proper 
landmarks,  and  may  employ  a. surveyor  with  the  necessary  assistants  to  aid  them. 
In  all  cases  the  court  shall  direct  the  referees,  in  making  partition  of  land,  to 
allot  the  share  of  each  of  the  parties  owning  an  interest  in  the  whole  or  any 
part  of  the  premises  sought  to  be  partitioned,  and  to  locate  the  share- of  each 
co-tenant,  so  as  to  embrace,  as  far  as  practicable,  the  improvements  made  by 
such  co-tenant  upon  the  property;  and  the  value  of  the  improvements  made 
by  the  tenants  in  common  must  be  excluded  from  the  valuation  in  making  allot- 
ments, and  the  land  must  be  valued  without  regard  to  such  improvements,  in  case 
the  same  can  be  done  without  mat^ial  injury  to  the  rights  and  interests  ctf  the 
other  tenants  in  common  owning  such  land.    [C.  L.  §  3491*. 

Mont.  Civ.  P.  g  1359*;  Cal.  C.  Civ.  P.  ?  761*. 

3635.  Referees  to  report,  describing  property  and  shares.  The 

referees  must  make  a  report  of  their  proceedings,  specifying  therein  the  manner 
in  which  they  executed  their  trust  and  describing  the  property  divided  and  the 
shares  alloted  to  each  party  with  a  particular  description  of  each  share.    [C.  L. 
§3492. 
CU.  a  Civ.  p.  2  765. 

3536.   Power  of  court  over  referees*  report.    Decree  conclueive. 

The  court  may  confirm,  change,  modify,  or  set  aside  the  report,  and,  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judgment  is  binding  and 
conclusive : 

1.  On  all  persons  named  as  ptutiea  to  the  action,  and  their  represent- 
atives who  have  at  the  time  any  int«rest  in  the  property  divided,  or  any  part 
thereof,  as  owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  entitied  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property,  or  of  any  part  thererf, 
after  the  determination  of  a  particular  estate  therein,  and  who  by  any  contin- 
gMicy  may  be  entitied  to  a  beneficial  interest  in  the  property,  or  who  have  « 
interest  in  any  undivided  share  thereof  as  tenants  for  yefurs  or  for  life. 
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2.  On  all  persons  interested  in  the  property  who  may  be  unknown,  to  whom 
notice  has  been  given  of  the  action  for  partition  by  publication ;  and, 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either  of 
(hem.  And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party 
before  final  judgment  or  decree;  but  such  judgment  or  decree  is  as  conclusive 
Bgunst  the  heirs,  legal  representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death.    [C.  L.  §  3493. 

(M.  C.  CSv.  P.  2  766. 

3537.  Tenants  for  less  than  ten  years  not  affected.  The  judgment 
does  not  affect  tenants  for  years,  less  than  ten,  to  the  whole  of  the  property  which 
is  the  subject  of  the  partition.    [C.  L.  §  3494. 

CbL  C.  (Sr.  P.  1 787. 

3538.  Expenses  apportioned.  The  expenses  of  the  referees,  includ- 
ing those  of  the  surveyor  and  his  assistants,  when  employed,  must  be  ascertained 
and  aUowe«l  by  the  court,  and  the  amount  thereof  together  with  the  fees  allowed 
by  the  court  in  its  discretion  to  the  referees,  must  be  apportioned  among  the  dif- 
t&ent  parties  to  the  action  equitably.    [C.  L.  §  3496. 

CU.  C.  Gy.  p.  2  763. 

3539.  Disposal  of  lien  on  undivided  interest.  When  a  lien  is  on 
an  nndivided  interest  or  estate  of  any  of  the  parties,  such  lien,  if  a  partition 
be  made,  shall  henceforth  be  a  chaise  only  on  the  share  assigned  to  su(di  party, 
bat  such  share  must  be  first  chaiged  with  its  just  proportion  of  the  coBts  of  the 
partition,  in  preference  to  such  lien.    [G.  L.  §  3496. 

CkLcaT.  P.  JTes. 

3540.  Estate  for  life  or  years  set  oflF.  When  a  part  of  the  property 
only  is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years  in  an  undivided 
share  of  the  whole  property,  such  estate  may  be  set  off  in  any  part  of  the  property 
not  ordered  to  be  sold.    [C.  L.  §  3497. 

Ckl  C.  dv.  P.  i  770. 

3541.  Proceeds  of  sale  of  incumbered  property,  how  applied. 
The  proceeds  of  the  sale  of  the  incumbered  property  must  be  applied  under  the 
direction  of  the  court,  as  follows : 

1.  To  pay  its  just  proportion  of  the  general  ooets  of  the  action. 

2.  To  pay  the  costs  of  the  reference. 

3.  To  satisfy  uid  cancel  of  record  the  several  liens  in  their  order  of  priority, 
by  payment  of  the  snms  dne  and  to  become  due ;  the  amount  due  to  be  verified  by 
affidavit  at  the  time  of  payment. 

4.  The  residue  among  the  owners  of  the  property  sold,  according  to  their 
respective  shares  therein.    [G.  L.  §  3408. 

CM.  C.  «¥.  p.  2  771. 

3542.  Other  security  of  lienholders  first  exhausted.  Whenever 
any  party  to  an  action  who  holds  a  lien  upon  the  property,  or  any  part  thereof, 
has  other  securities  for  the  payment  of  the  amount  of  such  lien,  the  court  may, 
in  its  discretion,  order  such  securities  to  be  exhausted  before  a  distribution  of  the 
proceeds  of  sale,  or  may  order  a  just  reduction  to  be  made  from  the  amount  of 
the  lien  on  the  property  on  account  thereof.    [G.  L.  §  3499. 

Oil.  C.  Civ.  p.  g  772*. 

3543.  Proceeds  distributed  bv  referees,  if  ordered.  Deposit. 
The  proceeds  of  sale,  and  the  securities  taken  by  the  referees,  or  any  paH  thereof, 
must  be  distributed  by  tiiem  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  Bat  in  case  no  direction  for  distribution  is  given,  all  of  such  proceeds 
and  secaritiee  must  be  paid  into  court,  or  deposited  therein,  or  as  directed  by  the 
court    [0.  L.  §  3600. 

<M.  C.  dv.  P.  J  773». 
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3544.  Proceeds  of  sale  held  pending  determination  of  clahns. 

When  the  proceeds  of  the  sale  of  any  share  or  parcel  belonging  to  persons  who  are 
parties  to  the  action,  and  who  are  known,  are  paid  into  court,  the  action  may  be 
continued  as  between  such  parties,  for  the  determination  of  their  respective  claims 
thereto,  which  must  be  ascertained  and  adjudged  by  the  court.  Further  teati- 
mony  may  be  taken  in  court,  or  by  a  referee  at  the  dlBcretion  of  the  court,  and 
the  court  may,  if  necessary,  require  such  parties  to  present  the  facts  or  law  in 
controversy,  by  pleadings  as  in  an  original  action.    [C.  L.  §  3601. 

<M  C.  Civ.  P.  i  774. 

3545.  Referees'  sales  to  be  at  public,  auction.  Notice.  All  aait» 
of  real  property  made  by  referees  under  this  chapter  must  be  made  at  public  auc- 
tion to  the  highest  bidder,  upon  notice  published  in  the  manner  required  for  tiie 
sale  of  real  property  on  execution.  The  ootice  must  state  the  terms  of  sale,  and 
if  the  property,  or  any  part  of  it,  is  to  be  sold  subject  to  a  prior  estate,  charge,  or 
lien,  that  nuist  be  stated  in  the  notice.    [G.  L.  §  3502. 

OrI.  C.  Civ.  P.  ^  775.  Salu  of  real  propert?  on  execution,  32^3200. 

3546.  Court  must  direct  terms  of  credit  sale.  The  court  most  Id 
the  order  of  sale  direct  the  terms  of  credit  which  may  be  allowed  for  the  purdiase 
'money  of  any  portion  of  the  premises  of  which  it  may  direct  a  sale  on  credit,  and 
for  that  portion  of  which  the  purchase  money  is  required  by  the  provisions  here- 
inafter contained,  to  be  invested  for  the  benefit  of  unknown  owners,  minors,  or 
parties  out  of  the  stata    [C.  L.  §  3503. 

Cal.  C.  Civ.  P.  8  776.; 

3547.  Id.  Securities  to  be  in  name  of  owner,  guardian,  etc. 

The  referees  may  take  separate  mortgages  and  other  securities  for  the  wfa(de  <x 
convenient  portions  of  the  purchase  money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of  any  known  owner  of 
full  age  in  the  name  of  such  owner,  and  for  the  shares  of  a  minor  in  the  name  of 
the  guardian  of  such  minor,  and  for  other  shares  in  the  name  of  the  clerk  of  tiie 
court  and  his  successors  in  office.    [C.  L.  §  3504. 

<M.  C.  Civ.  P.  i  777. 

3548.  Tenant  whose  estate  is  sold  to  be  compensated.  Consent 

The  person  entitled  to  a  tenancy  for  life  or  years,  whose  estate  has  been  sold,  is 
entitled  to  receive  such  sum  as  may  be  deemed  a  reasonable  satisfaction  for  aadi 
estate,  fuid  which  the  person  so  ^titled  may  consent  to  accept  instead  thereof,  by 
an  instrument  in  writing,  filed  with  the  clerk  of  the  court.  Upon  the  filing  of 
sach  consent,  the  clerk  must  enter  the  same  in  the  minutes  of  tiie  court  [C  L. 
§  3605. 

CU.  C.  Civ.  P.  2  778. 

3549.  Id.  If  consent  not  given,  fixed  by  court.  If  such  consent  be 
not  given,  filed,  and  entered,  as  provided  in  the  last  section,  at  or  before  a  judgment 
of  sale  is  rendra^,  the  comii  must  ascertain  and  determine  what  proportttm  d 
the  proceecU  of  tke  sale,  after  deducting  expenses,  wiU  be  a  just  and  reaaonaUe 
sum  to  be  allowed  on  account  of  such  estate,  and  must  order  the  same  to  be  paid 
to  such  party,  or  deposited  in  the  court  for  him,  as  the  case  may  require.  [G.  L> 
§  3506. 

cal.  c.  CHv.  P.  g  779. 

3550.  Id.  Unknown  tenant  to  be  protected.  If  the  peraons  entitled 

to  such  estate  for  life  or  years  be  unknown,  the  court  must  provide  for  the  pro- 
tection of  their  rights  in  the  same  manner,  as  far  as  may  be,  as  if  they  were 
known  and  had  appeared.    [C.  L.  §  3507. 

Cal.  C.  Civ.  P.  e  780. 

3551.  Future  or  contingent  interests  to  be  protected.  Inallcasea 
of  sales,  when  it  appears  that  any  person  has  a  vested  or  contingent  or  fntore 
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rigbt  or  eetate  in  any  of  the  property  sold,  the  court  must  aecertadn  and  settle  the 
proportional  value  of  such  contingCTt  or  vested  right  or  estate,  and  muBt  direct 
gacb  proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  snch  manner  as  to  protect  the  rights  and  interests  of  the  parties.    [C.  L. 

§3608. 

Cat.  C.  Civ.  P.  2  781. 

3552.  Terms  to  be  announced  at  sale.  Lots  sold  separately.  In 
all  cases  of  sales  of  property,  the  terms  must  be  made  known  at  the  time,  and  if 
the  premisee  consist  of  distinct  ftmoB  or  lots,  they  must  be  sold  separately.  [C. 

L  §  3509. 
ai.  c.  av.  p.  2  782. 

3553.  Referees  and  guardians  not  to  be  interested  in  purchase. 

Xeithw  of  the  referees  nor  any  person  for  the  benefit  of  either  of  them  can  be 
in  tasted  in  any  purchase ;  nor  can  a  guardian  of  a  nunor  party  be  interested  in 
the  purchase  of  any  real  property,  being  the  subject  of  the  action,  except  for  the 
benefit  of  the  minor.    AU  sales  contrary  to  the  provisions  of  this  section  are  void. 

[C.  L.  §  3510. 

0*1.  a  Civ.  p.  a  783. 

3664.  Referees  to  report  sale  to  court.  Filing.  After  completing 
a  sale  of  the  property,  or  any  part  thereof  ordered  to  be  smd,  the  referees  must 
report  the  same  to  the  court  with  a  description  of  the  different  parcels  of  land 
sold  to  each  purchaser,  the  name  of  the  purchaser,  the  price  paid  or  secured,  the 
terms  and  conditions  of  the  sale,  and  the  sectirities,  if  any,  taken.  The  report 
most  be  filed  in  the  office  of  the  clerk  of  the  court.    [C.  L.  §  3511. 

ai.  C.  Gt.  p.  2  784» 

3556.  Order  to  convey  after  confirmation.  Disposition  of  pro- 
ceeds. If  the  sale  be  confirmed  by  the  court,  an  order  must  oe  entered,  direct- 
ing the  referees  to  execute  conveyances  and  take  such  securities  pursuant  to  such 
sale,  which  they  are  hereby  authorized  to  do.  Such  order  may  (Jso  give  direction 
to  them  respecting  the  disposition  of  the  proceeds  of  the  sale.    [C.  L.  §  3512. 

Chi.  a  Civ.  P.  S  785. 

3556.  When  shareholder  or  lienholder  a  purchaser.  Receipt. 

When  a  party  entitled  to  a  share  of  the  property,  or  an  incumbrancer  entitled  to 
have  his  lien  paid  out  of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs  to  him.    [C.  L.  §  3513. 

0»L  C.  av.  p.  2  796. 

3557,  Conveyances  to  be  recorded.  A  bar.  The  conveyances  must 
be  recorded  in  the  county  where  the  premises  are  situated,  and  shall  be  a  bar 
ag^nst  all  persons  interested  in  the  property  in  any  way,  who  shall  have  been 
named  as  parties  in  the  action,  and  agaiust  all  such  parties  or  persons  as  were 
unknown,  if  the  summons  was  served  by  publication,  and  against  all  persons 
claiming  under  them,  or  either  of  them,  and  against  all  persons  having  unrecorded 
deeds  or  liens  at  the  commencement  of  the  action.    [0.  L.  §  3514. 

C»l.  C.  Civ.  P.  2  787. 

3568.    Investment  of  proceeds  belonging  to  non-resident,  etc. 

When  there  are  proceeds  of  a  sale  belonging  to  an  unknown  owner  or  to  a  person 
without  the  stato  who  has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  the  United  States,  of  this  state,  or  of  any  political  subdi- 
vision thereof,  for  the  benefit  of  the  persons  entitled  thereto.    [0.  L.  §  3515=^. 

Mont.  C5v.  P.  §  138^.  Cal.  C.  Civ.  P.  ?  788*. 

3559.  Securities  and  investments  to  be  in  name  of  clerk.  When 
the  security  of  the  proceeds  of  the  sale  is  taken,  or  when  an  investment  of  any 
proceeds  is  made,  it  must  be  done,  except  as  herein  otherwise  provided,  in  the 
name  of  the  clerk  of  the  district  court  of  the  county  where  the  papers  are  filed, 
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and  his  successors  in  office,  who  must  hold  the  same  for  the  use  and  benefit  of  Hw 
parties  interested,  subject  to  the  order  of  the  court.    [C.  L.  §  3516=*=. 

Hont.  (^T.  P.  8  1384*. 

3560.  When  interests  ascertained,  securities  taken  in  names  of 
parties.  When  security  is  taken  by  the  referees  on  a  sale,  and  the  parties  inter- 
ested in  such  security,  by  an  instrument  in  writing  under  their  hands  delivered 
to  the  referees,  agree  upon  the  shares  and  proportions  to  which  they  are  respec- 
tively entitled,  or  when  shares  and  proportions  have  been  previously  adjudged 
by  the  court,  such  securities  must  be  taken  in  the  names  of,  and  payable  to,  the 
parties  respectively  eutitied  tha%to,  and  must  be  delivered  to  sach  parties  upon 
theh'  receipt  ther^or.  Buch  agreement  and  receipt  must  be  returned  and  filed 
with  the  derk  of  the  court.    [C.  L.  §  3517. 

Cal.  C.  Civ.  P.  g  790. 

3561.  Duties  of  clerk  as  to  investments  and  securities.  The  clerk 
of  the  court  in  whose  name  a  security  is  taken  or  by  whom  an  investment  is 
made,  and  his  enooessors  in  office,  must  receive  the  interest  and  principal  as  it 
becomes  due,  and  apply  and  invest  the  same  as  the  court  may  diroot,  and  mast 
deposit  with  the  county  treasurer  all  securities  taken,  and  keep  an  acoonnt  in  a 
book  provided  and  kept  for  that  purpose,  in  the  clerk's  office,  free  for  in^)ecti(m 
by  all  persons,  of  investments  and  money  received  by  him  thereon,  and  the  dis- 
position thereof.    [C.  L.  §  3518. 

Ca\.  C.  Civ.  F.  i  791. 

3562.  Where  partition  impracticable,  compensation  ordered. 
When  it  appears  that  a  partition  cannot  be  made  equally  between  the  parties 

according  to  their  respective  rights,  without  prejudice  to  the  rights  and  interest 
of  some  of  them,  and  a  partition  be  ordered,  the  court  may  adjudge  compensation 
to  be  made  by  one  party  to  another,  on  account  of  the  inequality ;  but  such  com- 
pensation shall  not  be  required  to  be  made  to  others  by  owners  unknown,  nor  by  s 
minor,  unless  it  appears  that  such  minor  has  personal  property  sufficient  for  that 
purpose,  and  that  his  interest  will  be  promoted  thereby.  And  in  all  cases  the 
court  has  poww  to  make  compensatory  adjastment  between  the  rejipective  parties, 
according  to  the  ordinary  principles  of  equity.  [C.  L.  §  3519. 
Oftl.  c.  Civ.  p.  g  7»2. 

3563.  Infant's  share  received  by  guardian.  Security.  When  the 
share  of  a  minor  is  sold,  the  proceeds  of  sale  may  be  paid  by  the  referee  making 
the  sale  to  his  general  guardian  or  to  the  special  guardian  appointed  for  him  in  the 
action,  upon  giving  the  security  required  by  law  or  directed  by  order  of  the  court. 
[C.  L.  §  3520. 

Oftl.  C.  Gv.  p.  S  793. 

3564.  Insane  person's  share  received  by  guardian.  Security. 
The  guardian  who  may  be  entitled  to  the  custody  and  management  of  the  estate 
of  an  insane  peraon  or  other  person  adjudged  incapable  of  conducting  his  own 
afEfure,  whose  interest  in  real  property  has  been  sold,  may  receive,  from  the  ref- 
erees, in  behalf  of  such  person,  his  share  of  the  proceeds  of  such  real  property  on 
executing  with  sufficient  sureties  an  undertaking  approved  by  the  judge  of  the 
court,  that  he  will  faithfully  discharge  the  trust  reposed  in  him,  and  will  rendw 
a  true  and  just  account  to  the  person  entitled,  or  to  his  legal  representative. 
[C.  L.  §  3521. 

Oil.  C.  Civ.  p.  §  7W. 

3665.  Ouardian  may  consent  to  partition  without  action.  The 

general  guardian  of  a  minor,  and  the  guardian  entitled  to  the  custody  and  taaor 
agement  of  the  estate  of  an  insane  person,  or  other  person  adjudged  incapable  d 
conducting  his  own  affairs,  who  is  interested  in  real  estate  held  in  joint  tenan(y|r, 
or  in  common,  or  in  any  other  manner  so  as  to  authorize  his  being  made  a  party 
to  an  action  for  the  partition  thereof,  may  consent  to  a  pcuiiition  without  action. 
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and  agree  upon  the  share  to  be  set  off  to  such  minor  or  other  person  entitled,  and 
may  execute  a  release  in  his  b^iaJf  to  the  owners  of  the  shares  of  the  parts  to 
which  they  may  be  respectively  entitled,  upon  an  order  of  the  conrt.    [C.  L. 

§3522. 

CaX.  C.  Civ.  P.  i  7%.  retaun  posaessioD  of,  exerdao  exclasive  dominion 

GuHrdian  may  consent,  i  4012.  over,  and  sell  the  parte  allotted  tbcm,  and  assert  no 

Tbonph  at  the  time  of  a  parol  partition  of  their     claim  to  the  lands  allotted  to  the  other  heirs,  they 

Cither's  land  two  sons  were  minors,  if  after  reach-     cannot  repudiate  the  partition.    Whittcmoru  v. 

iBg  mqority  and  knowing  the  circamstances,  they     Cope,  11  U.  344;  40  P.  256. 

3566.  Costs  apportioned  according  to  shares.  Exception.  Lien. 

The  costs  of  partition,  including  reasonable  counsel  fees,  expended  by  the  plaintiff 
or  either  of  the  defendants,  for  the  common  benefit,  fees  of  referees,  and  other 
disbursements,  must  be  paid  by  the  parties  respectively  entitled  to  share  in  the 
lands  divided,  in  proportion  to  their  respective  interests  therein,  and  may  be 
induded  and  specified  in  the  judgment.  In  that  case  they  shall  be  a  lien  on  the 
several  shares,  and  the  judgment  may  be  enforced  by  execution  against  such 
shares,  and  gainst  other  property  held  by  the  respective  parties.  When  how- 
ever, litigation  arises  between  some  of  the  parties  only,  the  court  may  require  the 
expenses  of  such  litigation  to  be  paid  by  the  parties  thereto,  or  any  of  them. 
[C.  L.  §  3523. 
Gal.  C.  Civ.  P.  2  796. 

3567.  Single  referee  appointed  by  consent.  Powers  and  duties. 

The  conrt  with  the  consent  of  the  parties,  may  appoint  a  single  referee,  instead 
of  three  referees,  in  the  proceedings  under  the  provisions  of  this  chapter,  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers  and  may  perform  all 
the  duties  required  of  the  three  referees.    [C.  L.  §  3524. 

CU.  C  Ctr.  p.  i  797.  Appointment  of  refeieea,  2  3S33. 

3568.  Co-tenant  allowed  expenditures  for  common  benefit. 
Lien.  If  it  appear  that  other  actions  or  proceedings  have  been  necessarily 
prosecuted  or  defended  by  any  one  of  the  tenants  in  common,  for  the  protection, 
confirmation,  or  perfecting  of  the  title,  or  setting  the  boundaries,  or  making  a' 
survey  or  surveys  of  the  estate  partitioned,  the  court  shall  allow  to  the  parties  to 
the  action  who  have  paid  tiie  expenses  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessEuily  incurred  therein,  including  counsel  fees,  which  shall 
hftTeaocrned  to  the  common  benefit  of  the  other  tenants  in  common,  withinterest 
tiieretm  from  the  date  of  making  the  said  ^penditares,  and  the  same  must  be 
pleaded  and  allowed  by  the  court  fuid  included  In  the  final  judgment,  and  shall 
be  a  lien  upon  the  share  of  each  tenant,  respectively,  in  proportion  to  his  interest, 
and  shall  be  enforced  in  .  the  sune  manner  .as  taxable  costs  of  partition  are  taxed 
and  collected.    [C.  L.  §  '3625. 

CM.  a  Civ.  p.  2  79e». 

3669.  Abstoact  of  title.  Cost.  Inspection  by  all.  If  it  appear  to 
tiie  court  that  it  was  necessary  to  have  made  an  abstract  of  the  title  to  die  prop- 
erty to  be  partitioned,  and  swAl  abstract  shall  have  been  procured  by  the  plaintiff, 
or  if  the  plaintiff  shall  have  failed  to  have  the  same  made  before  the  commence- 
ment of  ^e  action,  and  any  one  of  the  defendants  shall  have  had  such  abstract 
^terward  made,  the  cost  of  the  abstract  with  interest  thereon  from  the  time  the 
same  is  sn^ect  to  the  inspection  of  the  respective  parties  to  the  action,  mast  be 
allowed  and  taxed.  Whenever  such  abstract  is  procured  by  the  plaintiff  before 
the  commencement  of  the  action,  he  must  file  witii  his  complaint  a  notice  that  an 
abstract  of  the  title  has  been  made,  and  is  subject  to  the  inspection  and  use  of  all 
the  parties  to  the  action,  designating  therein  where  the  abstract  will  be  kept  for 
iBq)ectidn.  But  if  the  plaintiff  shall  have  failed  to  procure  such  abstract  before 
commencing  the  action,  and  any  defendant  Bhall  procure  the  same  to  be  made, 
he  shall,  as  soon  as  he  has  directed  it  to  be  made,  file  a  notice  thereof  in  the 
action  with  the  derk  of  the  court,  stating  who  is  making  the  same  and  where  it 
will  be  kept  when  finished.    The  raurt,  or  the  judge  thereof,  may  direct,  from 
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time  to  time,  during  the  pn^^rese  of  the  action,  who  shall  have  tiie  custody  of  the 
abstract.    [C.  L.  §  3526. 

Cal.  C.  av.  p.  2  79B. 

3570.  Id.  Who  may  make.  The  abstract  mentioned  in  the  last  pre- 
ceding section  may  be  made  by  any  competent  searcher  of  records,  and  need  not 
be  certified  by  the  recorder  or  other  oMcer,  but  instead  thereof,  it  must  be  verified 
by  the  affidavit  of  the  person  making  it,  to  the  effect  that  he  believes  it  to  be  oot^ 
rect ;  but  the  same  may  be  corrected,  from  time  to  time,  if  found  incorrect,  under 
the  direction  of  the  court    [C.  L.  §  3527. 

Cal.  C  CSV.  P.  S  800. 

3571.  Interest  allowed  on  disbursements.  Whenever,  during  the 
pn^ess  of  the  action  for  partition,  any  disbursement  shall  have  been  made, 
under  the  direction  of  the  court,  or  the  judge  thereof,  by  a  party  thereto,  interest 
must  be  allowed  thereon  from  the  time  of  making  such  disbursanent.    [C  L. 

§  3528. 

tW.  C.  Qt.  p.  5  801. 


3572.  Proceedings  to  determine.  Notice.  Order.  If  any  person 
has  died,  or  shall  hereafter  die,  who  at  the  time  of  his  death  was  the  owner  of  a 
life  estate  which  terminates  by  reason  of  his  death,  any  perBon  interested  in  the 
property,  or  in  the  title  thereto,  in  which  such  life  estate  was  held,  may  file  in 
the  district  court  of  the  county  in  which  the  property  is  situated,  his  verified 
petition,  setting  forth  such  facts,  and  thereupon,  and  after  such  notice  by  publi- 
totion  or  otherwise,  as  the  court  or  judge  may  order,  the  court  or  judge  shall 
hear  such  petition  and  the  evidence  offered  in  support  thereof,  and  if,  upon  such 
hearing,  it  shall  appear  that  such  life  estate  of  such  deceased  person  absolotely 
terminated  by  reason  of  his  death,  the  court  or  judge  shall  make  an  order  te  that 
effect,  and  thereupon  a  certified  copy  of  such  ord&c  may  be  recorded  in  the  office 
of  the  county  recorder,    [C.  L.  §  4304*. 

Ca.\.  C.  Gy.  1 17a3*.  Spedflc  legacies  for  Ufe,  {  £812. 


3573.  Forcible  entry  defined;  Every  person  is  guilty  of  a  forciUe 

entry  who  either : 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by  fraud, 
intimidation,  or  stealth,  or  by  any  kind  of  violence  or  circumstance  of  terror, 
enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct,  the  party  in  actual  possession.    [G.  L.  §  3786*. 

Cb\.  C.  Civ.  ^  1159*.  in  the  actual  possession  at  the  time  of  the  fonOile 

Under  sees.  3788  and  3799,  C.  L.  1888,  if  the  entry  entry,  the  right  to  recover  is  complete.  BiwAl  T. 
open  real  wtate  was  forcible  and  disseizee  peaceably     Warren,  6  U.  116;  13  P.  175. 

3574.  Forcible  detainer  defined.  Every  person  is  goilly  of  a  foroiUe 
detainer  who  either : 

1.    By  force,  or  by  menaces  imd  threats  of  violence,  unlawfully  holds  and 
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keeps  the  poBseseion  of  any  real  property,  whether  the  same  was  acquired  peace- 
ably or  otherwise ;  or, 

2.  .  Who  in  the  night  time,  or  daring  the  absence  of  the  occupant  of  my  real 
property,  onlawfully  enters  thereon,  and  who,  after  demand  made  for  the  sur- 
render' thereof,  refuses  for  the  period  of  three  days  to  surrender  the  same  to  such 
former  occupant.  The  occupant  of  real  property  within  the  meaning  of  this 
sabdiTision,  is  one  who,  within  five  days  preceding  such  unlawful  entry,  was  in 
the  peaceable  and  undisturbed  poasession  of  such  lands.    [C.  L.  §  3787*. 

CU.  C.  CIt.  p.  i  1160*. 

Form  of  complunt;  time  to  answer,  |  3680.    Foidble  entry  or  detainer  a  miBdemeaaor,  3  4313. 

3575.  Unlawful  detainer  defined.  A  tenant  of  real  property,  for  a 
term  less  than  life,  is  guilty  of  an  unlawful  detainer: 

1.  Where  he  continues  in  possession,  in  person  or  by  subtenant,  of  the  prop- 
erty or  any  part  thereof,  after  the  expiration  of  the  term  for  which  it  is  let  to 
him.  In  all  cases  where  real  property  is  leased  for  a  qiecified  term  or  period  or 
by  express  or  imjdied  contract,  whetiier  written  or  puol,  the  t&aaitcy  shall  be 
terminated  without  notice  at  the  expiration  of  such  specified  term  or  period ;  or, 

2.  When,  having  leased  real  property  for  an  indefinite  time,  witii  monthly 
or  other  periodic  rent  reserved,  he  continues  in  possession  thereof  in  person  or  by 
subtenant,  after  the  end  of  any  such  month  or  period,  in  cases  where  the  landlord, 
fifteen  days  or  more  prior  to  ^e  end  of  such  month  or  period,  shall  have  served 
notice  requiring  him  to  quit  the  premises  at  the  expiration  of  such  month  or 
period ;  or,  in  cases  of  tenancies  at  will,  where  he  remains  in  possession  of  such 
premises  after  the  ezinration  of  a  notice  of  not  less  than  five  days. 

S.  When  he  oontinnee  in  possesfiicm,  in  person  or  bjr  subtenant,  after  default 
in  the  payment  of  any  rent  and  after  a  notice  in  writing  requiring  in  the  idtema^ 
tive  the  payment  of  &e  renter  the  surrender  of  the  detained  premises,  shall  have 
remained  uncomplied  with  for  the  period  of  three  days  after  eervice  thereof. 
Such  notice  may  be  served  at  any  time  after  the  rent  becomes  due. 

4.  When  he  assigns  or  sublete  the  leased  premises  contrary  to  the  covenants 
of  the  lease,  or  commits  or  permits  waste  thereon,  or  when  he  seta  up  or  carries 
on  therein  or  thereon  any  unlawful  business,  or  when  he  suffers,  permits,  or 
maintiUnB  on  or  about  said  premises  any  nuisance,  and  remains  in  possession  after 
service  upon  him  of  three  days'  notice  to  quit. 

5.  When  he  continues  in  possession,  in  person  or  by  subtenant,  after  a  n^- 
lect  or  failure  to  perform  any  condition  or  covenant  of  the  lease  or  agreement 
under  which  the  property  is  held,  other  than  those  hereinbefore  mentioned,  and 
after  notice,  in  writing,  requiring  iu  the  alternative  the  performance  of  such  con- 
dition or  covenant,  or  the  surrender  of  the  property,  served  upon  him,  and,  if 
there  be  a  subtenant  in  actual  occupation  of  the  premises,  also  upon  such  subten- 
ant, shall  remain  uncomplied  with  for  five  days  after  service  thereof.  Within 
three  days  after  the  service  of  the  notice,  the  tenant  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mort^igee  of  the  term,  or  other  person  int^- 
ested  in  its  continuance,  may  perform  su^  condition  or  covenant  and  thereby 
save  t^e  lease  from  forfeiture ;  provided,  that  if  the  covenants  and  conditions  of 
the  lease,  violated  by  the  lessee,  cannot  afterward  be  performed,  then  no  noti(»  as 
last  prescribed  herein,  need  be  given.    [C.  L.  §  3788*. 

Oal.  C.  Ci\.  P.  i  1161*;  Wash.  (1896)  S  4776*.  a  tenancy  from  month  to  month.    Utah  Loan  and 

One  month's  nottoe  to  quit  is  sufficient  in  case  of     Trust  Co.  v.  Oarbutt,  6  U.  342;  23  P.  758. 

3576.  Right  of  tenant  of  agricultural  lands  to  hold  over.  In  all 
cases  of  tenacy  upon  agricultural  lands,  where  the  tenant  has  held  over  and 
retained  possession  for  more  than  sixty  days  alter  the  expiration  of  his  term 
without  any  demand  of  possession  or  notice  to  quit  by  the  landlord,  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  be,  he  shall  be  deemed  to  be  holding 
by  permission  of  the  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be,  and  shall  be  entitled  to  hold  under  the  temns  of  the  lease  for  anotha: 
full  year,  and  abaM  not  be  guilty  of  an  unlawful  detuner  during  said  year,  and 
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such  holding  over  for  the  period  aforesaid  shall  be  taken  and  construed  an  a  ooq- 
sent  on  the  part  of  the  tenant  to  hold  for  another  year.    [C.  L.  §  3788*. 
Cal.  C.  Civ.  P.  g  1161*. 

3577.  Tenant  has  similar  remedies  against  subtenant.  A.tenant 
may  take  proceedings  similar  to  those  prescribed  in  this  chapter,  to  obtain  pos* 
session  of  the  premises  let  to  an  undertenant,  in  case  of  his  nnlawfol  detention  of 
the  premises  underlet  to  him.    [C.  L.  §  3788*. 

C»l.  C.  CSV.  P.  §  1161*. 

3578.  Notice  to  quit,  how  served.  The  notioee  required  by  the  pre- 
ceding sections  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  is  absent  from  bis  place  of  residence,  or  from  his  usual  place  <tf 
business,  by  leaving  a  copy  with  some  person  of  suitable  age  and  discretion  at 
either  place,  and  sending  a  copy  through  the  mail  addressed  to  the  tenant  at  his 
place  of  residence  or  place  of  business ;  or, 

3.  If  such  place  of  residents  or  business  cannot  be  ascertain^,  or  a  penoo 
of  suitable  age  or  discretion  cannot  be  found  there,  then  by  fixing  a  copy  in  a 
conspicuous  place  on  the  leased  property,  and  also  delivering  a  copy  to  a  poson 
there  residing,  if  such  person  can  be  found,  and  also  sendii^  a  copy  throngfa  the 
mail  addressed  to  the  tenant  at  the  place  where  the  leased  property  is  utuated. 
Service  upon  a  subtenant  may  be  made  in  the  same  manner.    [C.  L.  §  3789. 

Oil.  C.  Civ.  P.  2  1162*. 

3570.  Only  tenant  and  subtenant  need  be  made  defendants. 
EiXCeption.  No  persons  other  than  the  tenant  of  the  premises,  and  subtenut 
if  th^  be  one  in  the  actual  occupation  of  tihe  premises  when  the  action  is  com- 
menced, need  be  made  parties  defendant  in  the  proceeding,  nor  shall  any 
proceeding  abate,  nor  the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  persoo 
who  might  have  been  made  a  party  defendant;  but  when  it  appears  that  any  of 
the  parties  served  with  process  or  appearing  in  the  proceeding  are  guilty  of  the 
offense  chained,  judgment  must  be  rendered  against  him.  In  case  a  person  b» 
become  subtenant  of  the  premises  in  controversy  after  the  service  of  any  notice 
in  this  chapter  provided  for,  the  fact  that  such  notice  was  not  served  on  such 
subtenant  shall  constitute  no  defense  to  the  action.  All  persons  who  enter  under 
the  tenant,  after  the  commencement  of  the  action  hereunder  shall  be  boond 
by  the  judgment  the  same  as  if  they  had  been  made  parties  to  Hhe  action.  [C.  L. 
§  3791*. 

Wash.  (18»6)  §  4780;  Cal.  C.  Civ.  P.  §  1164*.  a  party  defendant,  i  2914.    Possession  of  teiunt 

In  iictioD  for  possession,  landlord  may  be  made     deemed  possessioa  of  landlord,  S  28(i7. 

3580.  Complaint  and  summons,  what  to  contain.  Service.  The 
plaintiff  in  his  complaint,  which  shall  be  in  writing,  must  set  forth  the  facts  on 
which  he  seeks  to  recover,  and  describe  the  premises  with  reasonable  certainty, 
and  may  set  forth  therein  any  circumstances  of  ti-aud,  force,  or  violence  which 
may  have  accompanied  the  allied  forcible  entry,  or  forcible  or  unlawful  detainer, 
sad  claim  damages  therefor,  or  compensation  for  the  occupation  of  the  premiMS. 
or  both.  In  case  the  unlawful  detainer  charged  be  after  default  in  the  payment  of 
rent,  the  complaint  must  state  the  amount  of  such  rent.  The  judge  or  justicf 
of  the  peace  shall  indorse  on  the  summons  the  number  of  days  within  which  the 
defendant  shall  be  required  to  appear  and  defend  the  action,  which  shall  not  be 
less  than  three  nor  more  than  twelve  days  from  the  date  of  service,  except  when 
publication  is  necessary,  in  which  case  the  court  shall  direct  publication  for  a 
period  of  not  less  than  one  week.  The  officer  or  person  serving  ti»e  summooB 
shall  change  the  prescribed  form  thereof  to  conform  to  the  time  of  service  w 
ordered.    The  summons  shall  be  served  as  in  othw  caaee.    The  complaint  ahill 


FORCIBLE  ENTRY  AND  DETAINER. 


798 


be  filed  within  one  day  after  service  of  summoDs  if  not  served  therewith.  [G.  L. 
§  3793*. 

Wuh.  (1896)  i  47R1*;  Cal.  C.  Civ.  P.  |  U&i^.  sosBion,  and  that  property  ia  beiog  nnlawAiIb' 

Complftint  and  answer  mast  be  verified,  g  3685.     detained  from  him  after  leRal  notice  to  quit  senreti. 
Complunt  in  anlawftil  detainer  shoald  allege     Barnes  v.  Cox,  12  U.  47;  41  F.  567. 
that  plaintiff  has  tight  of  and  is  entitled  to  pos- 

3681.  Issue  of  foot  tried  by  jury  unless  waived.  'Whenever  an 
iflgae  of  fact  is  presented  by  the  pleadings,  it  must  be  tried  by  a  jury,  unless  such 
juiy  be  waived  aa  in  other  cases.    [G.  L.  §  3798*. 

Ckl.  C.  CSV.  p.  8  1171*. 

3582.  Proof  required  of  plaintiff.  What  possession  a  bar.  Oo 

the  trial  of  any  proceeding  for  any  forcible  entry  or  forcible  detainer,  the  plaintiff 
shall  only  be  required  to  show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  posBession  at  the  time  of  the 
forcible  entry,  or  was  entitled  to  the  possession  at  the  time  of  the  forcible  detainer. 
The  defendant  may  show  in  his  defense  that  he  or  his  ancestors,  or  those  whose 
into^st  in  such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the  commencement  of  the  pro- 
ceedings, and  that  his  interest  therein  is  not  then  ended  or  determined ;  and  such 
showing  is  a  bar  to  the  proceedings.    [G.  L.  §  3799. 

Ckl.  C  Civ.  P.  3  UTS.  Possession  of  tenant,  possession  of  landlord, 

Prenimptton  of  poaacadon  on  proof  of  legal  title,     g  S867. 
I  8S61.  Applied.    Brooks  v.  Warren,  5  U.  IIS;  13  P.  175. 

3583.  Amendments  to  conform  to  proof.  Effect.  When,  upon  the 
tnaX  of  any  proceeding  under  this  cha'pter  it  appears  from  the  evidence  that 
the  defendant  has  been  guilty  of  either  a  forcible  entry  or  a  forcible  detainer,  and 
other  than  the  offense  chained  in  the  complaint,  the  judge  must  order  that  such 
oiHDplaint  be  forthwith  amended  to  conform  to  such  proofs.  Such  amendment 
must  be  without  any  imposition  of  tmns.  No  continuance  must  be  permitted 
upon  account  of  such  amendment,  unless  the  defendant,  by  affidavit  filed,  shows 
to  the  satisfaction  of  the  court,  good  cause  therefor.    [G.  L.  §  3800. 

Qd.  C  Civ.  p.  i  1173». 

3584.  Judgment.    Restitution.    Bent.    Treble  damages.  If, 

upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  cose  be  tried  without  a  jury,  the 
finding  of  the  court,  be  in  favor  of  the  plaintiff  and  against  the  defendant,  judg- 
ment shall  be  entered  for  the  restitution  of  the  premises;  and,  if  the  proceeding 
be  for  unlawful  detainer  after  neglect  or  failure  to  perform  any  condition  or  cove- 
nant of  the  lease  or  agreement  under  which  the  property  is  held,  or  after  default 
in  the  payment  of  rent,  the  judgment  shall  also  declare  the  forfeiture  of  such 
lease  or  agreement.  The  jury,  or  the  court,  if  the  proceeding  be  tried  without  a 
jury,  shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any  forcible  entty, 
or  by  any  forcible  or  unlawful  detainer,  axid  any  amount  found  due  the  plaintiff 
1^  reason  of  waste  of  the  premises  by  the  defendant  during  the  tenancy,  alleged 
in  the  complaint  and  proved  on  the  tiial,  and  find  the  amount  of  any  rent  due, 
if  the  alleged  unlawful  detainer  be  after  default  in  the  payment  of  rent ;  and  the 
judgment  shall  be  rendered  against  the  defendant  guilty  of  the  forcible  entry,  or 
forcible  or  unlawful  detainer,  for  the  rent  and  for  three  times  the  amount  of  the 
damages  thus  assessed.  When  the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  the  rent,  and  tlie  lease  or  agreement  under  which  the 
rent  is  payable  has  not  by  its  terms' expired,  execution  upon  the  judgment  shall 
not  be  issued  until  tiie  expiration  of  five  days  after  the  entry  of  the  judgment, 
vitbin  which  time  the  tenant,  or  any  subtenant,  or  any  mortgagee  of  the  term, 
or  other  party  interested  in  its  continuance,  may  pay  into  court  for  the  landlord, 
the  amount  of  the  judgment  and  costs,  and  thereupon  the  judgment  shall  be 
satisfied,  and  the  tenant  be  restored  to  his  estate;  but,  if  payment,  as  herein 
provided,  be  not  made  within  the  five  days,  the  judgment  may  be  enforced  for 
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its  full  amount,  and  for  the  poBsession  of  the  premises.  In  all  other  cases  tiie 
judgment  may  be  enforced  immediately.    [0.  L.  §§  3801,  3802*. 

Cal.  C.  Civ.  P.  §  1174*.  tiff  in  a  case  for  damafps  for  forcible  entry  or  an- 

Treble  damages  for  forcible  entry,  etc.,  §  3510.  lawful  detainer  is  entiUed  to  recover  treble  dam- 
Under  sections  8787  and  3801,  C.  L.  1888,  a  piiJn-     ages.   Ecdes  v.  U.  P.  Coal  Co.,  —  U.  — ;  «  P.  MS. 

3585.  PleadingB  verified.  The  complaint  and  answer  must  be  verified. 

[C.  L.  §  3802. 
Ca.1.  a  Civ.  p.  g  1175. 

3586.  Appeal  within  ten  days.  Undertaking.  Stay.  Either  party 
may,  within  ten  days,  appeal  from  the  judgment  rendered.  But  an  ^>peal 
the  d^endaut  shall  not  stay  Hie  execution  of  the  judgment,  unless,  witiiin  sud 
ten  days,  he  shall  execute  and  file  with  the  court  or  justice  his  undertaking  to  Ae 
plaint^,  with  two  or  more  sureties,  in  an  amount  to  he  fixed  1^  the  court  or 
juBtice,  but  which  shall  not  be  less  than  twice  the  amount  of  the  judgment 
Mid  costs,  to  the  effect  that,  if  the  judgment  appealed  from  be  affirmed  or  the 
appeal  be  dismiBsed,  the  appellant  will  pay  the  judgment  and  the  ooste  of  appeal, 
the  value  of  the  use  and  occupation  of  the  property,  fuid  damages  justly  accmiug 
to  the  plaintiff  during  the  pendeQ<y  of  the  appeal.  Upon  taking  the  appeal  and 
filing  t^e  undertaking,  all  further  proceedings  in  the  case  shall  be  staved.  [G. 
L.  §  3660*. 

Oil.  C.  CiT.  p.  2  878". 

3587.  Civil  procedure  applicable.  The  provisions  of  this  code, 
relative  to  civil  actions,  appeals,  and  new  trials,  so  far  as  they  are  not  inconsist- 
ent with  the  provisions  of  this  chapter  apply  to  the  proceedings  mentioned  in  this 
chapter.    [G.  L.  §  3804. 

Oal.  C.  Civ.  p.  2  1177». 


Chapter  66. 

EMINENT  DOMAIN. 

3588.  Exercised  in  behalf  of  what  uses.  Subject  to  the  proviaons 
of  this  chapter,  the  right  of  eminent  domain  may  be  exercised  in  behalf  of  the  fol- 
lowing public  uses : 

1.  All  public  uses  authorized  by  the  government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state,  and  all  other  pnb- 
lie  uses  authorized  by  the  legislature. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county,  incorporated 
city  or  town,  or  school  district;  reservoirs,  canals,  aqueducts,  flumes,  ditehes,  or 
pipes  for  conducting  water  for  the  use  of  the  inhabitants  of  any  county,  or  inccnrpo- 
rated  city  or  town,  or  for  draining  any  county,  or  incorporated  city  or  town;  fw 
raising  the  banks  of  streams,  removing  obstructions  tberefrom,  and  widening, 
deepening,  or  straightening  their  channels;  for  roads,  streets,  and  alleys,  and^l 
other  public  uses  for  the  benefit  of  any  county,  incorporated  city  or  town,  or  the 
inhabitants  thereof. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toll  roads,  by- 
roads, plank  and  turnpike  roads,  roads  for  transportation  by  traction  engines  or 
road  locomotives,  roads  for  logging  or  lumbering  purposes,  and  railroads  and  street 
railways  for  public  transportation. 

5.  Reservoirs,  dams,  water-gates,  canals,  ditches,  flumes,  tunnels,  aque- 
ducts, and  pipes  for  supplying  persons,  mines,  mills,  smelters,  or  other  works  for 
the  reduction  of  ores,  with  water  for  domestic  or  other  uses,  or  for  irrigating  pur- 
poses, or  for  draining  and  reclaiming  lands,  or  for  floating  logs  and  lumber  on 
streams  not  navigable. 

6.  Boads,  railroads,  tramways,  tunnels,  ditches,  flumes,  pipes,  and  dump- 
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ing  places  to  facilitate  the  millings  smelting,  or  oth^  reduction  of  ores,  or  tlie 
working  of  mines;  oatlets,  natural  or  otherwise,  for  tiie  deposit  or  conduct  of 
tailings,  refuse,  or  water  from  mills,  smelters,  or  other  works  for  the  reduction 
of  ores,  or  from  mines;  mill  dams;  natural  gas  or  oil  pipe  lines,  tanks,  or  reser- 
voirs; also  an  o<x^upancy  in  common  by  the  owners  or  possessors  of  different 
mines,  mills,  smelters,  or  other  places  For  the  reduction  of  ores,  of  any  place  for 
the  fiow,  deposit,  or  conduct  of  tailings  or  refuse  matter. 

7.  By-roads  leading  from  highways  to  residences  and  farms. 

8.  Tel^^pb,  telephone,  electric  light,  and  electric  pow^  lines. 

9.  Sewerage  of  any  city  or  town,  or  of  any  settlement  of  not  less  than  ten 
families,  or  of  any  public  building  belon^ng  to  the  state,  or  ot  any  college  or 
univernly. 

10.  Canals,  reservoirs,  dams,  dit(diee,  flnmes,  aqueducts,  and  pipes  for  sup- 
plying and  storing  water  for  tiie  operation  of  machinery  for  the  purpose  of 
generating  and  tnuismitting  ^ectridty  for  power,  light,  or  heat. 

11.  Cemeteries  or  public  parks.  [G.  L.  §  3841*;  '90,  p.  37 ;  '92,  pp.  42,  92 ; 
'96,  p.  316. 

Cal.  C.  av.  p.  8  123^.  Bee  Sup.  '98,  p.  906,  and  Under  aection  38U,  C.  L.  1888,  providing  that 
Sop.  '96,  p.  33,  g  1233*.  the  "ght  of  eminent  domain  mar      exercised  In 

Eminent  domain  for  pipes,  tanks,  etc.,  for  nat-  behalf  of  Btesm  and  horse  railmadB;  held,  that  by 
Ural  eaa,  §1562;  forright  of  way  for  canals,  ditches,  implication  this  right  may  be  exercised  in  behalf 
fltc.  {  1377;  for  railroada,  S  436;  for  drainage  dis-  of  electrical  railways.  Ogden  City  Railway  Com- 
trict.  5  773.  pany  v.  Ogden  City,  7  U.  207;  36  P.  288. 

3689.  Estates  and  rights  subject  to  condemnation.  The  following 
is  a  classification  of  the  estates  and  rights  in  lands  subject  to  be  taken  for  public 
use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or  for  perma- 
nent buildings,  for  reservoirs  and  dams,  and  permanent  flooding  occasioned  thereby, 
or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a 
mine,  mill,  smelter,  or  other  place  for  the  reduction  of  ores. 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon,  and  occupation  of,  lands,  and  the  right  to  take 
therefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  may  be  nec^eary  for 
some  public  use.    [C.  L.  §  3842*. 

Cal.  C.  Civ.  P.  g  1239*. 

3590.  Property  subject  to  condemnation.  The  private  property 
which  may  be  taken  under  this  chapter  includes: 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  the  state,  or  to  any  connt^,  or  incorporated  city  or 
town,  not  appropriated  to  some  public  use. 

3.  Property  appropriated  to  public  use;  providedj  that  such  property  shall 
not  be  taken  unless  for  a  more  necessary  public  use  than  that  to  which  it  has  bem 
already  appropriated. 

4.  Franchises  for  toll  roads,  toll  bridges,  ferries,  and  all  other  franchises ; 
provided,  that  such  franchises  shall  not  be  taken  unless  for  free  highways,  railroads, 
or  other  more  necessary  public  use. 

5.  All  rights  of  way  for  any  and  all  purposes  mentioned  in  section  thirty- 
five  hundred  and  eighty-eight,  fmd  any  and  all  stmctures  and  improvements 
tho^D,  wid  the  lands  held  or  used  in  connection  therewith,  shall  be  subject  to 
be  connected  with,  crossed,  or  intersected  by  any  other  right  of  way  or  improve- 
ment or  structure  thereon.  They  shall  also  be  subject  to  a  limited  use  in  common 
with  the  owner  thereof,  when  necessary ;  but  such  uses  of  crossin^^,  intersections, 
and  connections  shall  be  made  in  the  manner  most  compatible  with  the  greatest 
public  benefit  and  the  least  private  injury. 

6.  All  classes  of  private  property  not  enumerated  may  be  taken  for  public 
ose  when  such  taking  is  authorized  by  law.    [C.  L.  §  3843. 

cki.  c.  Civ.  p.  2  ia40». 

Proper^  and  franchlaes  of  prfvate  corporations  sol^ect  to  eminent  donuUn,  Con.  art.  12,  sec.  U. 
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3591.  Conditions  precedent  to  condemnation.  Before  property  eu 
be  taken  it  must  appear : 

1.  That  the  use  to  which  it  ie  to  foe  applied  is  a  uee  aathorized  by  law. 

2.  That  the  taking  is  necessary  to  such  use.  * 

3.  If  already  appropnated  to  some  public  use,  that  the  public  uae  to  wbidi 
it  is  to  be  applied  is  a  more  neceeesbry  public  uBe.    [C.  L.  §  3844. 

CU.c.aT.  P.  81241. 

3692.  Right  to  enter  to  make  survey,  etc.  Damage.  In  all  cafies 
where  land  is  required  for  public  use,  the  person  or  corporation  or  his  or  it8  agents 
in  charge  of  such  use,  may  survey  and  locate  the  same ;  but  it  must  be  located  in 
the  manner  which  will  be  most  compatible  with  the  greatest  public  good  and  tbe 
least  private  injury,  and  subject  to  the  provisions  of  this  chapter.  The  per«m 
or  corporation  or  his  or  its  agents  in  charge  of  such  public  use,  may  enter  upon 
the  land  and  make  examinations,  surveys,  and  maps  thereof,  and  such  entry  shall 
constitute  no  cause  of  action  in  favor  of  the  owners  of  the  lands,  except  for 
injuries  resulting  from  negligence,  wantonness,  or  malice.  [C.  L.  §  3845. 
Chl.  C.  Civ.  P.  2  1242». 

3593.  Jurisdiction  in  district  court.  Complaint  verified.  All 
proceedings  under  this  chapter  must  be  brought  in  the  district  court  for  the 
cotmty  in  which  the  property  or  some  part  thereof  ie  situated.  The  complaint  in 
such  cases  must  be  verified.    [0.  L.  §  3846*. 

C3»l.  C.  Civ.  p.  §  1243». 

3694.   Contents  of  complaint.   The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in  ctuvge 
of  the  puUic  use  for  which  the  property  is  sought,  Vho  must  be  styled  plaintifi. 

2.  Tbe  names  of  all  owners  and  claimants  of  the  property,  if  known,  or  » 
statement  that  they  are  unknown,  who  must  be  styled  d^endants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  location,  gen- 
eral route,  and  termini,  and  must  be  accompanied  with  a  map  thereof,  so  ffu-as 
the  same  is  involved  in  the  action  or  proceeding. 

6.  A  description  of  each  piece  of  land  sought  to  be  taken,  |uid  whether  the 
same  includes  the  whole  or  only  part  of  an  entire  parcel  or  tract.  All  parcds 
lying  in  the  <x>unty  and  required  for  the  same  pablic  use  may  be  included  in  tbe 
same  or  separate  proceedings,  at  the  option  of  the  pluntiff,  but  t^e  court  may 
consolidate  or  separate  them  to  suit  the  convenience  of  parties.    [C.  L  §  3847. 

Cal.  C.  Civ.  P.  i  1344*.  debtedneesftTc  "owneiB"  hereunder.   O.S.  Land 

SUBDV.  a.  Qrantors  in  trust  deed  to  Hocare  in-     U.  N.  By.  Co.  v.  Mitchell,  7  U.  SOS;  27  P.  aSS. 

3595.  All  parties  in  interest  may  appear.  All  persons  in  occupation 
of,  or  having  or  claiming  an  interest  in,  any  of  the  property  described  in  the 
oomplaint,  or  in  the  damages  for  the  taking  thereof,  though  not  named,  may 
appear,  plead,  and  defend,  each  in  reqtect  to  his  o^  property  or  interest,  or 
that  claimed  by  him,  in  like  manner  as  if  nuned  in  the  complunt.    [C.  L.  §  3849. 

CW.  C.  Civ.  P.  J  1246. 

3596.  Power  of  the  court.  The  coort  or  judge  tiiereof  shall  have 
power: 

1.  To  determine  the  conditions  specified  in  section  thirty-five  hundred  and 

ninety-one ;  to  determine  the  places  of  making  connections  and  crcMsings,  uid  to 
regulate  the  manner  thereof  and  of  enjoying  the  common  use  mentioned  in  the 
fifth  subdivision  of  section  thirty-five  hundred  and  ninety. 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  proper^ 
sought  to  be  condemned,  and  to  the  damages  therefor. 

3.  To  determine  the  respective  rights  of  diffraent  parties  seeking  condem- 
nation of  the  same  property.    [C.  L.  §  3860. 

CW.  0.  av.  P.  2 1247*. 
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3507.  Occupancy  of  premises  pending  action.  Notice.  Hear- 
ing. Bond.  Restraining  order.  The  plaintiff  may  move  the  court  or  a 
jnage  thereof,  at  any  time  after  the  commencement  of  snit,  on  notice  to  the  defend- 
ant, if  he  is  a  resident  of  the  county,  or  has  appeared  in  the  action,  othorwiHO  by 
serving  a  notice  directed  to  him  on  the  clerk  of  the  court,  for  an  order  permitting 
the  plaintiff  to  occupy  the  premises  sought  to  be  condemned,  pending  the  action, 
and  to  do  such  work  thereon  as  may  be  required  for  the  easement  sought,  accord- 
ing to  its  nature.  The  conrt  or  a  judge  thereot  shall  take  proof  by  affidavit  or 
otherwise,  of  the  value  of  the  premises  sought  to  be  condemned  and  of  the  dam- 
ages which  will  accrue  from  the  condemnation,  and  of  the  reasons  for  requiring  a 
speedy  occupation,  and  shall  grant  or  refuse  the  motion  according  to  the  equity 
of  the  case  and  the  relative  damages  which  may  apcrue  to  the  parties.  If  the 
motion  is  granted,  the  court  or  judge  shall  require  the  plaintiff  to  execute  and 
file  in  court  a  bond  to  the  defendant,  with  sureties  to  be  approved  by  the  court  or 
judge,  in  a  penal  sum  to  be  fixed  by  the  court  or  judge,  not  less  than  double  the 
value  of  the  premises  sought  to  be  condemned  and  the  damages  which  will  ensue 
fnun  ocmdemnation,  as  the  same  may  appear  to  the  court  or  judge  on  the  hetuing, 
and  conditioned'  to  pay  the  adjudged  value  of  the  premises  and  all  damages  in 
case  the  property  is  condemned,  and  to  pay  all  damages  arising  from  occupation 
before  judgment  iu  case  the  premises  are  not  condemned,  and  all  costs  adjudged 
to  the  defendant  in  the  action.  The  sureties  shall  justify  before  the  court  or 
judge  after  a  reasonable  notice  to  the  defendant  of  the  time  and  place  of  justifica- 
tion. The  amounts  fixed  ^lall  be  for  the  purposes  of  the  motion  only,  and  shall 
not  be  admissible  in  evidence  on  final  hearing.  The  court  or  judge  may  also, 
pending  the  action,  restrain  the  defendant  from  hindering  or  interfering  with  the 
oocnpation  of  the  premises  and  the  doing  thereon  of  the  work  required  for  the 
easement.    ['92,  pp.  2-3*. 

3598.  Damages,  haw  assessed.  The  court,  jury,  commissioners,  or 
referee  must  hear  such  legal  testimony  as  may  be  offered  by  any  of  the  parties 
to  the  proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned  and  all  improvements, 
thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate  or  interest 
therein;  if  it  consiBts  of  different  parcels,  the  value  of  each  parcel  wd  of  each 
«Btate  or  interest  tha*ein  shall  be  sepu^tely  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a  large 
parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion  sought  to  be  condemned,  and  the 
oonBtmction  of  the  improvement  in  the  manner  proposed  by  the  plaintiff. 

3.  If  the  property,  though  no  part  thereof  is  taken,  will  be  dfunaged  by  the 
construction  of  the  proposed  improvement,  the  amount  of  such  damages. 

4.  Sepuately,  how  much  the  portion  not  sought  to  be  condemned,  and  each 
estate  or  interest  herein,  will  be  benefited,  if  at  all,  by  the  construction  of  the 
improvement  proposed  by  the  plaintiff;  and  if  tiie  braefit  shall  be  equal  to 
the  damages  assessed,  under  subdivision  two  of  this  section,  the  owner  of  the 
parcel  shall  be  allowed  no  compensation  except  the  value  of  the  portion  taken ; 
but  if  the  benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall  be 
dedacted  from  the  latter,  and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value  of  the  portion  taken. 

6.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost  of 
good  and  sufficient  fences  along  the  line  of  such  railroad  between  such  railroad 
and  other  adjoining  lands  of  tlie  defendant ;  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source  of 
damages  separately.    [C.  L.  §  3861*. 

Oil.  C.  (St.  p.  §  1248*.  Where  Teoeiver  built  over  nnoccapied  public 

Private  propen^  sball  not  be  taken  or  damajied  land  to  which  a  party  afterward  acquires  title,  he 

ks  intblie  use  wiutont  juit  eomponsatlon.  Con.  art  eannot  recover  ae  damages  the  value  of  the  raAl' 

1,  eet  22. 
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road's  im^roTemeotti.   Denver  &  B.  Q.  W.  By.  Co.  eminent  domain,  if  he  should  not  conaen^  to  aoch 

T.  Stancliff,  4  U.  117;  7  P.  530.  use  of  it.  lie  cannot  recover  as  damages  the  valoe 

Where  land  taken  in  good  &ith  lor  the  erection  of  such  iiehoolhoaaa.   Chaae  v.  Jemmett,  8  U.  SA: 

of  a  BChoolhooae.  the  owner  not  being  known,  hot  30  P.  7S7. 
with  intention  to  acquire  title  by  proceedings  in 

3599.  Damages  deemed  accrued  at  date  of  service.  For  the  pur- 
pose of  assessing  compensation  and  damages,  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  service  of  summons,  and  its  actual  value  at  thst 
date  shall  be  the  measure  of  compensation  for  all  property  to  be  actually  taken, 
and  the  basis  of  damages  to  property  not  actually  taken,  but  injuriously  affected, 
in  all  cases  where  such  damages  are  allowed,  as  provided  in  the  laet  section.  No 
improvements  put  upon  the  property  subsequent  to  the  date  of  service  of  Bom- 
mons,  shall  be  included  in  the  assessment  of  compensation  or  damages.  [C.  L 
§  3852. 

CaL  C.  Civ.  P.  §  124»». 

3600.  Action  begun  anew  where  defendant's  title  defective.  If 
the  title  attempted  to  be  acquired  is  found  to  be  defective  from  any  cause,  tiie 
plaintiff  may  again  institute  proceedings  to  acquire  the  same  as  in  this  diapter 
prescribed.    [C.  L.  §  3853. 

Cal.  C.  av.  p.  g  1250. 

3601 .  Damages  to  be  paid  within  thirty  days.  Bond  for  railroad 
fence.  The  plaintiff  must,  within  thirty  days  after  final  judgment,  pay  thesum 
of  money  assessed ;  and,  if  the  plaintiff  is  a  railroad  company,  it  shall  also  exe- 
cute to  the  defendant  a  bond,  with  sureties,  to  be  determined  and  approved  by 
the  court  or  judge,  conditioned  that  the  plaintiff  shall  build  proper  fences  within 
six  months  from  the  time  the  railroad  is  built  on  or  over  the  land  taken.  -  In  an 
action  on  the  bond  all  damages  sustained  and  the  cost  of  the  construction  of  sudi 
fen(;es  may  be  recovered.    [C.  L.  3854*. 

Ca\.  C.  Civ.  p.  §  ISfiir 

3602.  Id.  To  whom  paid.  Execution  if  not  paid.  Annulling 
proceedings.  Payment  may  be  made  to  the  defendants  raititled  thereto,  or  the 
"money  may  be  deposited  in  court  for  the  defendants  and  be  distributed  to  those 
entitled  thereto.  If  the  money  be  not  so  paid  or  deposited,  the  defendants  may 
have  execution  as  in  civil  cases;  and  if  the  money  cannot  be  made  on  execution, 
the  court  upon  a  showing  to  that  effect,  must  set  aside  and  annul  the  entire  pro- 
ceedings, and  restore  possession  of  the  property  to  the  defendants  if  possessioD 
has  been  taken  by  the  plaintiff.    [G.  L.  §  3855. 

Oal.  a  Ov.  p.  {  1S8S. 

3603.  Final  order  made  upon  payment.  Recording  same.  When 
payments  have  been  made  (and  the  bond  given,  if  the  plaintiff  elects  togiveone), 
as  required  by  the  last  two  sections,  the  court  must  make  a  final  order  of  con- 
demnation, which  must  describe  the  property  condemned  and  the  poipose  of  snofa 
oond^nation.  A  copy  of  the  order  must  be  filed  in  the  office  of  the  recorder  of 
the  county,  and  thereupon  the  property  described  therein  shall  vest  in  the 
plaintiff  for  the  pnrpose  tiierein  specified.    [C.  L.  §  3856. 

Cfel.  C.  Civ.  p.  2  1253. 

3604.  Authorizing  occupancy  by  plaintiff.  Deposit.  Payment 
Bffect.  At  any  time  after  the  entry  of  judgment,  or  pending  an  app«il  from 
the  judgment  to  the  supreme  court,  whenever  the  plaintiff  shall  have  paid  into 
court  for  the  defendant  the  full  amount  of  the  judgment,  and  such  further  sum 
as  may  be  required  by  the  court  as  a  fund  to  pay  any  further  damages  and  costs 
that  may  be  recovered  in  said  proceedings,  as  well  as  all  damages  that  may  be 
sustained  by  the  defendant,  if  for  any  cause  the  property  shall  not  be  finally 
taken  for  public  use,  the  district  court  in  which  the  proceeding  was  tried 
may,  upon  notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if  already  in 
possession,  to  continue  therein,  imd  if  not,  then  to  take  possession  of  and  use  the 
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pnqMrty  daring  tiie  pendency  of  and  until  the  final  conclofiion  of  the  litigation, 
and  may,  if  neoessary,  stay  all  actions  ukd  proceedings  against  the  plaintiff  on 
aoconnt  tiiereof.  The  defendant,  who  is  untied  to  tibe  money  paid  into  court 
tat  him  upon  any  judgment,  shall  be  entitled  to  demand  and  receive  the  aame 
at  my  time  there^ter  upon  obtaining  an  order  therefor  from  the  conrt.  It  shall 
be  the  duty  of  the  court  or  a  judge  thereof,  upon  application  being  made  by  such 
defendant,  to  order  and  direct  that  the  money  so  paid  into  court  for  him  be 
delivered  to  him  upon  hie  filing  a  satisfaction  of  the  j  udgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the  action  or  proceeding, 
except  as  to  the  amount  of  damages  that  be  may  be  entitled  to  in  the  event  that 
a  new  triaX  shall  be  granted.  A  payment  to  a  defendant,  as  aforesaid,  shall  be 
held  to  be  an  abandonment  by  sut^  defendant  .of  all  defensee  interposed  by  him, 
exoeptiDg  his  claim  for  greater  oompoisation.    [C.  L.  §  3857. 

Ckl.  C.  ClT.  P.  i  1264* 

3605.  Apportionment  of  costs.  Costs  may  be  allowed  or  not,  and  if 
allowed,  may  be  apportioned  between  the  pMties  on  the  same  or  adverse  sides,  in 
the  discretion  of  the  court    [G.  L.  g  3858. 

OkL  C  CIt.  p.  {  12S6. 

3606.  Procedure  applicable.  Kxcept  as  otherwise  provided  in  this 
dupter,  the  provisions  of  this  code  relative  to  civil  actions,  new  trials,  and  appeals, 
shall  be  ^pUcable  to  and  constituto  the  rules  of  practice  in  the  proceedings  in  this 
ch^tor.    [C.  L.  §  3859. 

(M.  C.  CiT.  P.  J  1256*. 

3607.  Bights  of  cities  and  towns  not  affected.  Nothing  in  this  code 
tanst  be  construed  to  abrogate  or  repeal  any  statute  providing  for  tiie  taking  of 
property. in  any  city  or  town  for  street  purposes.    [C.  L.  §  3860. 

CU.  C  Cf  V.  P.  i  1263. 

3608.  OrosBings  to  be  made  and  kept  in  repair. .  A  party  obtaining 
a  ri^t  of  way  shall,  without  delay,  construct  such  crossings  as  may  be  required 
bytibe  court  or  judge,  and  shall  keep  them  and  the  way  itself  in  good  repair. 
['90,  pp.  39,  40*. 


3609.  Action  in  name  of  state,  against  whom.  A  civil  action  may 
be  brought  in  the  name  of  the  state : 

1.  Agunst  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises, a  public  office,  civil  or  military,  or  a  franchise,  within  this  state,  or  an  office 
in  a  corporation  created  by  the  authority  of  tiiis  state. 

2.  Agfunst  a  public  officer,  civil  or  military,  who  does  or  snffera  aa  act 
which,  by  the  provisions  of  law,  works  a  forfeiture  of  his  office. 

3.  Against  an  association  of  persons  who  act  as  a  corporation  within  this 
state  without  being  legally  incorporated.    [C.  L.  §  3529*.  t 

Mont.  Ov,  P.  i  1410.  C&l.  C.  Civ.  P.  }  e03». 

Original  jarisdiction  in  enpreme  and  In  district  courts.  Con.  art.  8,  sees.  4,  7. 

3610.  Id.  Against  a  corporation.  A  like  action  may  be  brought 
against  a  corporation : 

1.  When  it  has  offended  against  a  provision  of  an  act  by  or  under  which  it 
was  created,  altered,  or  renewed,  or  any  act  altering  or  amending  such  acts. 

2.  When  it  has  forfeited  its  privileges  and  franchises  by  non-user. 

3.  When  it  has  committed  or  omitted  an  act  which  amounts  to  a  surrender 
or  a  forfeiture  of  its  corporate  rights,  privil^^,  and  franchises. 
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i.  When  it  has  miBuaed  a  franduBe  or  privilege  conferred  upaa  it  by  Inr, 
or  exercised  a  franchise  or  privilege  not  so  conferred. 

Mont.  dv.  P.  3  1411.  of  £taiiclii«  for  two  jma  deemed  a  forfeltue,  ( 

No  corporation  shall  engage  in  any  butdness  ex-  3S1. 
cept  that  anthorized,  Con.  art.  12,  sec.  10.  Non-use 

3611.  Attorney  general  to  begin  action,  when.  The  attorney  gen- 
eral, when  directed  by  the  governor,  shall  commence  any  such  action  •  and  when, 
upon  complaint  or  otherwise,  he  has  good  reason  to  believe  that  imy  case  specified 
in  the  preceding  section  cfui  be  established  by  proof,  he  shall  commence  an  actios. 

Uont.  Civ.  P.  g  1412. 

3612.  Id.  Upon  whose  relation.  Security  for  costs.  Bach  officer 

may,  upon  his  own  relation,  bring  any  such  action,  or  he  may,  on  leave  of  the 
couiit,  or  a  judge  thereof  in  vacation,  bring  the  action  upon  the  relation  of  anothw 
person ;  and  if  the  action  be  brought  under  the  first  subdivision  of  section  thirty- 
six  hundred  and  nine,  he  may  require  security  for  costs  to  be  given  as  in  otlMr 
cases. 

Mont.  Civ.  P.  I  1413. 

3613.  Action  for  usurpation  by  claimant  in  name  of  state. 
Bond.  A  person  claiming  to  be  entitled  to  a  public  office  unlawfully  held  and 
exercised  by  another,  may,  by  himself  or  by  an  attorney  and  counselor  at  law, 
bring  an  action  therefor  in  the  name  of  the  state,  as  provided  in  this  chapter. 
On  filing  the  complaint,  such  person  shall  enter  into  an  undertaking  with  two 
sufficient  sureties,  to  be  approved  by  the  judge  or  any  judge  of  the  court  in  which 
the  action  is  brought,  conditioned  that  such  person  will  pay  taxy  judgment  for 
costs  or  damages  recovered  against  him,  and  idl  coBts  and  expenses  incuzred  in 
the  prosecution  of  the  action,  which  undertaking  shall  be  filed  with  the  clerk  of  tlie 
court.    [C.  L.  §  3536*. 

Hont.  Civ.  P.  §  1414.  Election  contest,  ^  914-838. 

3614.  Id.  Oontents  of  complaint.  When  the  action  is  against  a  per- 
son for  usurping,  intrudiug  into,  or  niuawf ully  holding  or  exercising  an  office,  the 
complaint  shall  set  forth  t£e  name  of  the  person  who  claims  to  be  entitled  tiiento, 
witii  an  averment  of  his  right  thereto,  and  judgment  may  be  rendered  npon  tiie 
right  of  the  defendant,  and  also  upon  the  right  of  the  person  so  averred  to  be 
entitled,  or  only  upon  the  right  of  tiie  defendant,  as  justice  requires.  [C.  L. 
§§  3530*,  3531*. 

Mont.  Civ.  P.  i  1416.  parte,  proceed  to  determine  Boch  richt.  People, 

In  nn  action  of  quo  warranto  nnder  section  3631,     ex  ret.  Dickstm,  T.  Clayton,  4  U.  421;  P.  11 806. 
0.  L.  1888,  to  determine  tlie  title  to  an  office,  the       Complaint  alleginx  that  defendant  hoMi  tat 
respondent,  who  hoK  tihown  no  title  in  himself,     esoTciseethefunctlonBof  theoffloewithoataotbor- 
conld  not  be  heard  to  contest  the  right  of  the  per-     ity  of  lav  u  gnffictent.  Id. 
aoD  alleged  to  be  entitled,  and  the  court  can,  ex 

3615.  Id.  All  cladmants  to  same  office  made  defendanta  AU 
persons  who  claim  to  be  entitled  to  the  same  office  or  franchise  may  be  made 
defendants  in  the  same  action  to  try  tiieir  respective  rights  to  such  office  or  fran- 
chise. 

HonC.  Civ.  P.  §1416.  But  one  action  will  not  lie  against  seTcnJ  de- 

Title  to  seats  tin  councilmen  trom  a  city  ward  fendanls  claiming  eeparate  offices  under  diatii^ 
entitled  to  three  councilmen  may  be  determined  appointments  and  commiwions,  though  all  withii 
betweentwosctsofclaimantsinoneaction.  People,  the  territory  over  which  plaintiff  claimBtobeaa 
ex  rel.  Young,  v.  CoMh,  7  U.  3B2;  26  P.  tfiS.  officer.    Preshaw  v.  Dee,  6  U.  360;  !»  P.  7B3. 

3616.  Jurisdiction  in  supreme  or  district  court  An  action  nnd«r 
this  chapter  can  be  brought  in  the  supreme  conrt  of  the  state,  or  in  the  district 

court  of  the  proper  oounty. 

Mont.  Civ.  P.  i  1417*. 

36 1 7.  Application  to  file  complaint.  Notice  to  defendant.  Upon ' 
application  for  leave  to  file  a  complaint,  the  court  or  jndge  may,  in  its  di8(»eti<», 
direct  notice  thereof  to  be  given  to  the  defendant  previous  to  gnuiting  such  leave, 
and  may  hear  the  d^endant  in  opposition  thereto ;  and  if  leave  be  granted,  an 
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entry  thereof  shall  be  made  on  the  minntee  of  tiie  court,  or  the  fact  shall  be 
mdorsed  by  the  judge  on  the  complaint,  which  shall  then  be  filed. 
Moot.  Civ.  p.  s  uis. 

3618.  Summons,  when  issued.  When  imnecessaxy.  When  the 
complaint  is  filed  without  leave  and  notice,  or  upon  leave  and  notice  in  case  all 
the  defendants  do  not  appear,  a  summons  shall  issue  and  be  served  as  in  other 
eases.  When  all  the  defendants  appear  to  oppose  the  filing  of  the  complaint  no 
BDmmons  need  issue. 

ModL  CiT.  p.  3  1419. 

3619.  Pleadings.   The  pleadings  shall  be  as  in  other  cases. 

Mont.  CiT.  P.  g  1421. 

3620.  Judgment  of  ouster.  Costs.  Fine  where  state  is  party. 
When  a  defendant  is  found  guilty  of  usurping,  intruding  into,  or  unlawfully  hold- 
ing or  exercising  an  office,  franchise,  or  privily,  judgment  shall  be  rendered 
tiiat  such  defendant  be  ousted  and  altogether  excluded  therefrom,  and  that  the 
relator  recover  his  costs.  The  court  may  also,  in  its  discretion,  In  actions  to 
which  the  state  is  a  party,  impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  which  fine  when  collected  must  be  paid  Into  the  state  treasury. 


Mont.  CiT.  p.  S  1422*;  Cal.  C.  Cir.  P.  i  809*. 

362 1 .  Judgment  ousting  director  of  corporation .  When  the  action 
is  i^inst  a  director  of  a  corporation,  and  the  court  finds  that,  at  his  election, 
either  ill^^  votes  were  received,  or  legal  votes  were  rejected,  or  both,  sufficient 
to  change  the  result,  judgment  maybe  rendered  that  the  defendant  be  ousted,  and 
judgment  of  induction  entered  in  favor  of  the  person  who  was  entitled  to  be 
declared  elected  at  such  election. 

Mont  Civ.  p.  2  1423. 

3622.  Action  for  damages  within  one  year.  Such  person  may,  at 
any  time  within  one  year  after  the  date  of  snch  judgment,  bring  im  action  against 
tiie  party  ousted,  tuid  recover  the  damages  he  sustained  by  reason  of  such  usurpa- 
tion.   [C.  L.  §  3633. 

Mont.  Civ.  P.  §  14S6. 

3623.  Judgment  against  corporation,  dissolution  or  restraint. 
When,  in  any  such  action,  it  is  found  and  adjtidged  that  a  corporation  has,  by 
an  act  done  or  omitted,  suirendered  or  forfeited  its  corporate  rights,  privil^^, 
or  franchises,  or  has  not  used  the  same  during  a  term  of  two  years,  judgment 
shall  be  entered  that  it  be  ousted  and  excluded  therefrom,  and  that  it  be  dissolved; 
uid  when  it  is  found  and  adjudged  that  a  corporation  has  offended  in  any  matter 
or  manner  which  does  not  work  such  surrender  or  forfeiture,  or  has  misused 
a  franchise,  or  exercised  a  power  not  conferred  by  law,  judgment  shall  be  entered 
that  it  be  ^joined  from  the  continuance  of  such  offense  or  the  exercise  of  snch 
pow^. 

Ifont.  dv.  P.  i  1428. 

3624.  Quo  warranto  actions  take  precedence.  Actions  under  this 
chapter  in  any  court  shall  have  precedence  of  any  civil  business  pending  therein; 
and  the  court,  if  the  matter  is  of  public  concern  shall,  on  motion  of  the  attorney 
general,  or  of  tJie  attorney  of  the  party,  require  as  speedy  a  trial  of  the  merits  of 
the  case  as  may  be  consistent  with  the  rights  of  the  parties. 

Mont.  Civ.  p.  i  1433. 

3625.  Procedure  in  supreme  as  in  district  court.  Jury.  Actions 
under  this  chapter  commenced  in  the  supreme  court,  shall  be  conducted  in  the 
eamie  manner  as  if  commenced  in  the  district  court,  and  the  clerk  of  the  supreme 
coort  shall  have  the  same  authority  to  issue  process  and  to  enter  orders  and  judg- 
ments  as  the  clerk  of  the  district  court  has  in  like  cases.    AU  pleadings  and  the 
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conduct  of  the  trial  shall  be  the  same  as  in  the  district  coart.  If  ajury  isreqnired 
to  determine  an  issue  of  fact,  the  court  shall  order  the  question  to  be  tried  before 
a  jury  in  the  district  court  of  any  county  designated  in  sach  order,  and  tiiat  tbe- 
verdict  be  certified  to  the  supreme  court. 

Mont.  CIt.  p.  1 1434*. 

3626.  Appeal  does  not  stay  judgment  of  ouster.  If  the  action  is 
commenced  in  the  district  court,  an  appeal  may  be  taken  from  the  final  judg- 
ment by  either  party  to  the  supreme  court  as  in  other  cases ;  but  if  there  m 
judgment  of  ouster  against  the  def^dant,  there  shall  be  no  stay  of  execution  or 
proceedings  pending  such  appeal. 

Kont.  Civ.  P.  2  1436.  ExeonUon  not  stayed  ftn  appeal,  2  3315. 


Chapter  67. 

SPECUL  PROCEEDINGS-IN  GENERAL. 

3627.  Parties  how  designated.  The  party  prosecuting  a  epeaal  pro- 
ceeding may  be  known  as  the  plaintifl,  and  the  adveane  party  as  the  defeodant. 

[C.  L.  §  3716. 
Cal.  C.  av.  p.  §  1063. 

Word  "  action  "  in  limitations  applies  to  special  proceedings,  g  2901. 

3628.  Effect  of  judgment.  Motion  and  order  defined.  A  judgment 
in  a  special  proceeding  is  tiae  final  determination  of  the  rights  of  t^e  parties 
therein.  The  definitions  of  a  motion  said  of  an  order  in  a  civil  action  are  Sf^i- 
cable  to  similar  acts  in  a  special  proceeding.    [C.  L.  §  3717. 

Cat.  C.  Civ.  p.  g  1064. 

CoBts  on  appeal  in  spedal  proceedings,  ff  3339;  3349.   DeflnitionB  of  motion  and  order,  g  33iSL 


Chapter  68. 

CERTIORARI. 

3629.  A  writ  of  review.  The  writ  of  certioiuri  may  be  denominated 
the  writ  of  review.    [C.  L.  §  3718. 

Cal.  C.  Civ.  P.  2  1067.  U.  210.    Nor  to  review  judgment  that  has  beeo 

Supreme  court  may  grant  it.    Young  v.  Cannon,  performed  and  satisfied  by  defendant.   Madsen  t. 

2U.660.  May  issue  when  lower  court  ban  exceeded  Kenner,  4  U.  3;  4  P.  992.    I>oea  not  lie  to  renev 

its  Jariadiction  in  contempt  proceedinf^.   Id.   Is  erroneous,  void,  or  default  jodnnent  from  which 

not  a  writ  of  right;  issuing  or  quashing  it  is  dlscre-  there  is  appeal.    Sannders  v.  Sioux  CltyNuneiy 

tionary.  Crosby  v.  Probate  Court,  3  U.  01;  5  P.  Co.,  6  U.  431;  24  P.  632.  Ccregbinov.  TbirdDiitiiti 

sen.  Willnotgenerallybeissuedanertimewithin  Court,  8  U.  455;  32P.6d7.   Qolding  v.  JeDningit  1 

which  appeal  would  lie.   Id.  U.  1^  oontis.   Dnchenean  v.  House,  4  U.  368;  W 

Writ  does  not  lie  until  judgment  or  final  deter-  P.  427. 
mination  by  the  inferior  tribunal.   In  xe  Bates,  1 

3630.  When  and  by  whom  granted.  A  writ  of  review  may  be 
granted  by  the  supreme  court,  or  by  a  district  court  or  a  judge  thereof,  when  an 
inferior  tribunal,  board,  or  officer  exercising  judicial  functions  has  exceeded  ^ 
jurisdiction  of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor,  in 
the  judgment  of  the  court  or  judge,  any  plain,  speedy,  and  adequate  remedy- 
[C.  L.  §3719. 

Cai.  C.  Civ.  p.  i  1068*. 

Original  jurisdiction  in  supreme  and  in  district  court,  Con.  art.  8,  sees.  4,  7. 

3631.  Application  on  affidavit  by  party  intereeted.  Notice.  The 
application  must  be  made  on  affidavit  by  the  party  beneficially  interested,  and 
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tiie  court  or  judge  may  require  a  notice  of  the  applicatiou  to  be  given  to  the 
adverse  jiarty,  or  may  grant  an  order  to  show  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  withoat  notice.    [C.  L.  §  3720. 

CU.  a  Civ.  P.  2  1068. 

3632.  Writ  to  whom  directed.  Betam.  The  writ  may  be  directed 
to  the  inferior  tribunal,  board,  or  oflBcer,  or  to  any  other  person  having  the  cus- 
tody of  the  record  or  proceedings  to  be  certified.  When  directed  to  a  tribunal, 
the  derk,  if  there  be  one,  must  return  the  writ  with  the  transcript  required, 
[a  L.  §  3721. 

GftL  a  Civ.  p.  2  1070. 

3633.  Id.  Contents  of  writ.  The  writ  of  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ,  at  a 
specified  time  and  place,  a  transcript  of  the  record  and  proceedings,  d^ribing  or 
referring  to  them  with  convenient  certainty,  that  the  same  may  be  reviewed  by 
the  court,  and  requiring  the  party  in  the  meantime  to  deBist  from  further  pro- 
ceedings in  the  matter  to  be  reviewed.    [G.  L.  §  3722. 

€U.  c.  Or.  P.  2 1071. 

3634.  Order  may  stay  proceedings.  If  a  stay  of  proceedings  be  not 
intended,  the  words  requiring  the  stay  must  be  omitted  from  the  writ;  these 
words  may  be  inserted  or  omitted,  in  the  sound  discretion  of  the  court  or  judge, 
bat  if  omitted,  the  power  of  the  inferior  court  or  officer  is  not  Busp^uded  or  the 
proceedings  stayed.    [G.  L.  §  3723. 

(M.  a  Civ.  p.  2  1072. 

3635.  Writ  served  as  a  summons.  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  the  court  or  judge.    [C.  L.  §  3724. 

CU.  C.  Civ.  P.  2  1073. 

3636.  Extent  of  review  under  writ.  The  review  upon  this  writ  can- 
not be  extended  further  than  to  determine  whether  the  infetior  tribunal,  board, 
or  officer  has  regularly  pursued  the  authority  of  such  tribunal,  board,  or  ofiUcer. 
[C.  L.  §  3725. 

Cid.  C.  Civ.  P.  2  1074. 

3637.  Amendment  of  defective  return.  Hearing.  Judgment.  If 
the  return  of  the  writ  be  defective,  the  court  or  judge  may  order  a  further  return 
to  be  made.  When  a  full  return  has  been  made,  the  court  must  hesu*  the  parties, 
or  such  of  them  as  may  att^d  for  that  purpose,  and  may  thereupon  give  judg- 
ment, either  farming,  annulling,  or  modifying  the  proceedings  below.  [G.  L. 
§3726. 

Cil.  C.  Civ.  p.  i  1075.  therewith  and  with  the  law.   Gilbert  v.  Board  of 

Under  this  and  the  next  preceding  section,  court     P.  &  ¥.  Com.,  11  U.  STB;  40  P.  361.  Overruling. 

wr  ezaadoe  evidence  and  decide  whether  pro-     Oolding  t.  Jennings.  1  V.  185. 

mdingi  of  infcnior  trilmnal  were  In  accordance 

3638.  Copy  of  judgment  transmitted.  A  copy  of  the  judgment, 
signed  by  the  clerk,  must  be  transmitted  to  the  inferior  taibunal,  board,  or  officer 
having  tiie  custody  of  the  record  or  proceedings  certified  up.    [G.  L.  §  3727. 

CaL  C  Gv.  p.  2  1076. 

3639.  Judgment  roll.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  tiie  writ  and  return,  constitute  the  judgment  roll. 
[C.  L.  §  3728. 

CU.  C  Civ.  P.  2  1077.  Judgment  roll,  2  3197. 
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Chapter  60. 

MANDAMUS. 

3640.  Mandamus  or  writ  of  znaadate.  The  writ  of  mandamus  may 
be  denominated  a  writ  of  mandate.    [C.  L.  §  3729. 

CaL  C.  Civ.  p.  §  1084. 

3641.  Jurisdiction.  When  writ  granted.  It  may  be  issued  by  the 
supreme  court,  or  by  a  district  court  or  a  judge  thereof,  to  any  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station;  or  to 
compel  the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right  or  office 
to  which  he  is  entitled  and  from  whic^  he  is  unlawf uUy  precluded  by  such  infoior 
tribunal,  corporation,  board,  or  person.    [0.  L.  §  3730*. 


Cal.  C.  Civ.  P.  8  1085». 

Original  jarisdiction  in  »apreme  and  in  district 
courts.  Con.  art,  8,  sees.  4,  7. 

Lien  to  compel  approval  of  an  ofBcial  bond  by 
county  treasarer.    Brown  v.  Atkin,  1  U.  277. 

Sapreme  court  may  issne  this  writ.  Maxwell  v. 
Barton,  2  U.  595.  Kendall  v.  Raybould,  13  U.  226; 
44  P.  1034. 

Will  not  ianne  to  andoan  act  already  done.  Max- 
well V.  BoTtoD,  2  U.  605. 

Lies  to  compel  a  coun^  court  to  pus  apou  and 
kllow  proper  bills  a^nst  the  coan^  where  there 
was  no  statute  allowing  a  county  to  be  sued.  Tay- 
lor T.  County  Court  of  S.  L.  Co.,  2  U.  405. 

Ltee  to  control  the  performance  of  a  ministerial 
but  not  of  a  judicial  act.  Id. 

There  is  a  wide  difference  in  the  office  of  the 
two  writs,  mandamns  and  oertioTari;  the  former  la 
one  of  mandate  while  the  latter  is  one  of  review. 
Maxwell  v.  Burton,  2  U.  596. 

W.  brought  an  action  in  mandamus  against  C,  as 
auditor,  to  compel  C.  to  isBue  to  W.  a  warrant  for 
salary  as  a  public  officer.  C.  had  already  issued  a 
warrant  for  such  salary  to  N.  but  N.  at  the  time 
was  not  in  possesBion  of  the  office;  held,  thatwhile 
quo  warranto  is  the  proper  proceeding  in  which  to 
try  title  to  office,  and  that  it  cannot  be  tried  in 
mandamos,  yet  in  the  case  at  bar  quo  warranto 
oould  not  be  resorted  to.  Williams,  v.  Clayton,  6 
V.  86;  21  P.  398. 

In  the  above  action  it  was  not  a  good  ott}ection 
to  mandamus,  thftt  the  salwn'  had  already  been 
p^d  to  a  person  now  out  of  office,  who  had  claimed 
snch  salary  as  an  officer  de  fitcto,  and  that  the  title  ' 
to  the  office  being  involved  quo  warranto  was  the 
proper  remedy.  Id. 

An  alleged  de  fbcto  officer  out  of  office  when  tlie 
mandamus  was  Instituted  is  not  m  neeeBsaiy  party, 
dnoe  payment  to  Mm  is  no  defense.  Id. 

3642.  Issued  when  ordinary  remedy  inadequate.  Affidavit.  This 
writ  must  be  issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law.  It  must  be  issued  upon  affidavit,  on  the 
application  of  the  party  beneficially  interested.    [C.  L.  §  3731. 


Where  defendant  hnd  been  convicted  of  man- 
slaughter, and  upon  his  motion  the  trial  court  had 
indefinitely  suspended  sentence;  held,  in  an  action 
in  mandamus  asftinst  the  successor  of  the  trial 
j  iidge  to  compel  him  to  sentence  defendant  that  it 
would  be  presumed  that  the  trial  Judge  intended 
to  impose  only  a  nominal  punishment,  and  that 
mandamus  would  not  issue  to  compel  his  successor 
to  sentence  defendant.  People  v.  BlacklmrD,  6  U. 
347:  23  P.  759. 

Writ  lies  by  judgment  debtor  to  compel  officer 
having  levied  execution  upon  more  property  than 
saffieient  to  satisfy  judgment,  to  release  excess. 
Metz  V.  Schweitzer,  8  U.  1S4;  30  P.  6S3.  But  not 
to  compel  outgoing  sheriff  to  deliver  to  his  snooeasor 
property  held  under  writ  of  attaelunent.  Lynch 
V.  Lee,  1  U.  271. 

Will  Ime  to  compel  referee  to  setUe  stalenieat 
on  motion  for  new  trial  in  a  proper  case.  Whitnote 
V.  Harris.  10  U.  259;  37  P.  464. 

Where  no  irregularity  appears  on  the  face  of  the 
returns,  mandamus  lies  to  compel  a  canvassing 
board  to  issue  a  certificate  of  election.  Page  v. 
Utah  Com.,  11  IT.  119;  'JO  P.  499.  Also  to  compel 
justice  to  try  a  case  pending  before  him,  of  which 
he  as  a  j  ustice  of  the  peace  has  j  orisdiction  notwith- 
standing the  justice  may  have  dismissed  the  case. 
People  V.  Van  Taeaell.  13  U.  9;  43  P.  625. 

To  compel  city  auditor  to  draw  warrant  on  treas- 
urer to  pay  salary  of  a  city  officer.  Kendftll  t. 
Baybould,  13  U.  2:^:  44  P.  1034. 

Mandamus  is  the  appropriate  remedy  to  r««torea 
de  jure  officer  to  his  office;  and  it  is  not-neeesary 
to  resort  to  quo  warranto  even  though  tht^  dffice  M 
in  the  possession  of  another.  Pratt  v.  Board  of  P. 
ft  P.  Com'ra^  decided  June  14,  lo87. 


Cal.  C.  av.  P.  g  1086. 

Mandamus  is  a  civil  remedy  having  all  the  qual- 
ities and  attributes  of  a  civil  action,  and  the  snffl- 
dency  of  the  pleadings  therein  must  be  determine 
by  the  same  rules  as  in  dvil  actions.  Lyman  v. 
Martin,  2  U.  136.  C9uunberlain  v.  Warborton,  1  U. 
W7. 


It  is  no  olyection  to  an  action  in  mandamus  tbit 
the  plaintiff  had  a  plain,  spee^,  and  adcquats 
remedy  against  a  Uiird  party,  ^le  remedy  mut 
be  against  the  deiendant  in  mandamus,  and  not 
against  a  third  person.  Williams  v.  Clayton,  6  V. 
86;  21  P.  3g& 


3643.  Alternative  or  peremptory.  Forms.  The  writ  may  be  either 
alternative  or  perraaptory.  The  alternative  writ  must  state  generally  the 
auction  against  the  party  to  whom  it  is  directed,  and  command  snch  party, 
immediately  alter  the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do 
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the  act  required  to  be  performed,  or  to  show  cause  before  the  court,  at  a  specified 
time  and  place,  why  he  haB  not  done  so.  Tlie  peremptory  writ  must  be  in  a 
similar  form,  except  that  the  words  requiring  the  party  to  show  cause  why  he  has 
not  done  as  commanded  must  be  omitted  and  a  return  day  inserted.  [0.  It. 
§  3732. 

C»l.  C.  Civ.  P.  a  1037. 

3644.  Alternative  issued  without  notice.  Peremptory.  Notice. 
De&ult.  When  the  application  to  the  court  or  judge  is  made  without  notice  to 
the  adverse  party,  and  the  writ  be  allowed,  the  alternative  mast  be  first  issued ; 
but  if  the  application  be  upon  due  notice  and  the  writ  be  allowed,  the  peremptory 
may  be  issued  in  the  firet  instance.  The  notice  of  the  application,  when  given, 
must  be  at  least  ten  days  unless  the  court  or  judge  shall  order  a  shorter  notice. 
The  writ  cannot  be  granted  by  default.  The  case  must  be  heard  by  the  court 
whether  the  adverse  party  appear  or  not    [G.  L.  §  3733*. 

cki.  c  Civ.  p.  I  loee*. 

3645.  Answer.  Verification.  On  the  return  day  of  the  alternative,  or 

the  day  on  which  the  application  for  the  writ  is  noticed,  (or  such  further  day  as 
the  court  may  allow, )  the  party  on  whom  the  writ  or  notice  has  been  served  may 
show  cause  by  arswer  under  oath,  made  in  the  same  manner  as  an  answer  to  a 
complaint  in  a  civil  action.    [0.  L.  §  3734. 

QJ.  C.  Civ.  P.  2  1089*. 

3646.  Issueof  fact  may  be  tried  by  jury.  Damages.  If  an  answer 
be  made,  which  raises  a  question  as  to  a  matter  of  fact  essential  to  the  determina- 
ti<m  of  the  motion,  and  affecting  the  substantial  rights  of  the  parties,  and  upon  the 
supposed  truth  of  the  allegation  of  which  the  application  for  the  writ  is  based, 
the  court  may,  in  its  discretion,  order  the  question  to  be  tried  before  a  jury,  and 
postpone  the  argument  until  such  trial  can  be  had,  and  if  the  proceedings  are 
pending  in  the  supreme  court,  the  verdict  certified  to  that  court.  The  order  for 
tiiaX  may  also  direct  the  jury  to  assess  any  damages  which  the  applicant  may 
have  sustained,  in  case  th^  find  for  him.  If  the  order  for  trial  is  issued  from  the 
sapremc  court  it  must  designate  the  county  in  which  the  same  shall  be  had. 
[C.  L.  §  3735. 

CU.  C.  Cir.  P.  g  1090*.  tional  right  to  ajnry  trial  in  apropercue.  Cbatn- 

Spedftl  ismes  may  be  tried  by  juty,  g  3854.  beriain  r.  Warburton,  1  U.  S67. 

This  section  does  not  abrogate  party's  constita- 

3647.  Sufficiency  of  answer.  Denial.  Avoidance.  On  the  trial 
tiie  applicant  is  not  precluded  by  the  answer  from  any  valid  objection  to  its 
sufficiency,  and  may  countervail  it  by  proof,  either  in  direct  deniiU  or  by  way  of 
avoidance.    [G.  L.  §  3736. 

QJ.  C.  CiT.  P.  g  1091. 

3648.  Motion  for  new  trial,  where  made.  The  motion  for  a  new 
trial  must  be  made  in  the  court  in  which  tiie  issue  of  fact  is  tried.    [G.  L.  g  3737. 

CkI.  a  Civ.  P.  S  1082. 

3640.  When  application  pending  in  supreme  court,  verdict 
transmitted.  Argument.  If  no  notice  of  a  motion  for  a  new  trial  be  given, 
or,  if  given,  the  motion  be  denied,  if  the  application  for  the  writ  is  pending  in 
the  supreme  court  the  clerk  of  the  district  court  must  within  five  days  transmit 
to  the  supreme  court  a  certified  copy  of  the  verdict  attached  to  the  order  of  trial ; 
after  -which  either  party  may  bring  on  the  argument  of  the  application  in  the 
court  in  which  it  is  pending  upon  reasonable  notice  to  the  adverse  party.  [G.  L. 
$3738. 
cw.  c.  Civ.  P.  ?  loea*. 

3660.  Proceedings  upon  default,  demurrer,  or  immaterial  answer. 
If  no  answer  be  made  the  case  must  be  heard  on  the  papers  of  the  applicant.  If 
the  answer  taises  only  questions  of  law,  or  pute  in  issue  immaterial  stetementa 
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not  affecting  the  Bubstantial  rights  of  the  parties,  the  court  must  proceed  to  hnr 
or  fix  a  day  for  bearing  the  argument  of  the  case.    [C.  L.  §  3739. 

Cal.  c.  Civ.  p.  §  io«. 

3661.  Applicant  may  recover  dcunages  and  costs.  Executioiu 
Peremptory  writ.  If  judginent  be  given  for  ihe  applicant,  he  may  recover 
the  damages  which  he  has  sustained,  as  found  by  the  jury,  or  as  may  be  deto^ 
mined  by  the  court  or  referees,  upon  a  reference  to  be  ozdered,  togeUior  mth 
costs;  and  for  snch  damages  and  costs  an  execution  may  issue,  and  a  peremptoiy 
muidate  must  also  be  awarded  without  delay.  .  [C.  L.  §  3740. 

Cal.  C.  Civ.  P.  S  1096.  resisted  hy  the  sacocasfal  party,  ooBts  will  te 

Where  iasoance  of  mandunus  to  compel  referee     awarded  against  him  instead  of  the  referee.  Wbtt- 

to  settle  statement  on  motion  for  a  new  trial  was     more  v.  Harris,  10  U.  259;  37  P.  464. 

3652.  Writ  served  as  a  summons.  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  except  when  otherwiee  expreesly 
directed  by  order  of  the  court.  Service  upon  a  majority  of  the  members  of  any 
board  or  body  is  service  upon  the  board  or  body,  whether  at  the  time  of  the 
service  the  board  or  body  was  in  session  or  not.    [C.  L.  §  3741. 

Cal.  C.  Civ.  P.  g  1096.  personal  service.    Pet^le,  ex  rel.  Jones,  v.  HoQK, 

Service  on  person  not  less  than  fourteen  years  of     4  U.  3^;  10  P.  U43. 
age  at  defendant's  usual  residence  is  equivalent  to 

3663.  B^ftisal  to  obey  writ.  Fine.  Imprisonmrait.  When  a  per- 
emptory mandate  has  been  issuea  and  directed  to  any  inferior  tribunal,  corporation, 
board,  or  person,  if  it  appear  to  the  court  that  any  member  of  sudk  tribund, 
corporation,  board,  or  person  upon  whom  the  writ  has  been  personally  served, 

haa,  without  just  excuse,  refused  or  n^lected  to  obey  the  same,  the  court  may, 
upon  motion,  impose  a  fine  not  exceeding  five  hundred  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  court  may  order  the  party  to  be  impris- 
oned until  the  writ  is  obeyed,  and  may  make  any  orders  necessary  and  proper  for 
the  complete  enforcement  of  the  writ.    [0.  L.  §  3742. 

Cal.  C.  CSV.  p.  2  1097». 


CHAPTER  70. 


PROHIBITION. 

3664.  Prohibition  counterpart  of  mandamus.  Defined.  The  writ 
of  prohibition  is  the  counterpart  of  the  writ  of  mandate.  It  arrests  the  proceed- 
ings of  any  tribune,  corporation,  bofuxl,  or  person,  whetiier  exercising  functions 
judicial  or  ministerial,  when  such  proceedings  are  without  or  in  excess  of  the  jur- 
isdiction of  such  tribunal,  corporation,  board,  or  person.    [C.  L.  §  3743. 

Cal.  C.  av.  P.  ^  1102*.  A  writ  of  prohibition  is  properly  iasned  fimn  the 

A  writ  of  prohibition  could  not  issue  at  common  sui>remo  court  to  arrest  the  proceedings  of  an  in- 
law to  arrest  the  doing  of  a  ministerial  act,  but  sec- 
tion a  of  the  organic  act,  and  in  pursuance  of  that 
authority  section  3743,  C.  L.  1888,  has  provided  for 
the  iasuancc  of  such  writs  to  arrest  the  doing  of 
ministerial  acts.  People,  ex  lel.  Ducheneau.  r. 
House,  4  U.  3(i9;  10  P.  838. 

The  issuance  of  a  writ  of  prohibition  by  the 
supreme  court  of  the  territory  of  Utah,  arresting 
proceedings  already  commenced  io  an  inferior 
court,  Is  in  aid  of  the  appellate  jurisdiction  of  the 
supreme  court  and  within  its  authority.  8eo  Peo- 
ple V.  Donglas»,  5  U.  ^83;  14  P.  801.  People,  es  rel. 
Ycarian,  t.  Spiers,  4  U.  385;  10  P.  609;  11  P.  509. 

When  a  justice  of  the  peace  has  tried  a  case  of 
which  he  had  no  jurisdiction,  a  writ  of  prohibition 
is  a  proper  remedy,  although  an  appeal  would  lie 
ftom  the  Judgment.   People,  ex  rel.  Ducheneau,  t. 


House,  4  U.  3B9;  10  P.  BUS.  People,  ex  rel.  Yearian, 
V.  Spiem,  4  U.  3H5;  10  P.  OOB;  11  P.  808. 


ferior  tribunal  when  such  tribunal  is  acting  with- 
out, or  in  excess  of  it«  jurisdiction,  and  there 
18  no  plain,  speedy,  and  adequate  remedy  in  die 
ordinary  course  of  law.  People,  ex  lel.  Teariaa, 
v.Spier8,4U.385;  10P.609;  11P.»)9.  SeeFM^ 
V.  DoURlaas,  5  XJ.  283;  14  P.  801.  Will  issue  toamst 
proceedings  of  V.  S.  commissionem  to  punish  for 
contempt  acts  which  are  not  snch.  People  v.  0»^ 
rington,  5  U.  531;  17  P. 

Where  mandamus  by  plaintiff  is  pending  to  com- 
pel the  issuance  of  a  certificate  of  election,  be 
cannot  bring  prohibition  to  prevent  the  issuance  of 
a  certificate  to  another  person.  Page  v.  Letcher. 
11  U.  134;  39  P.  502. 

Writ  will  not  issue  when  the  thing  sought  to  be 
prevented  is  already  done.  Broote  v.  Warren,  5  u. 
89;12P.66S.  See  Maxwell  V.  Burtxm,  2  U- 
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3666.  By  whom  and  when  issued.  Affidavit.  It  may  be  issued 
by  the  supreme  court,  or  by  a  district  court  or  a  judge  thereof,  to  an  inferior 
tnbUnal,  or  to  a  corporation,  board,  or  person,  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  issued 
upon  affidavit,  on  the  application  of  the  person  beneficially  interested.  [G.  L. 
§  3744*. 

CW.  C.  Civ.  P.  5  1103*.  People,  ex  ret.  Yearian,  v.  Spiers,  4  U.  385;  10  P. 

Original  jBriadictioD  in  sapFome  and  in  district  609;  11  P.  509.  Will  not  issue  when  there  is  a  plain, 
conrte.  Con.  art.  8,  sees.  4,  7.  speedy,  and  adequate  remedy  at  law,  Ducheneau 

Writ  lies  to  arrest  all  proceedingft  under  void  v.  Ireland,  5  U.  108:  13  P.  87.  As  appeal  or  c«r- 
Jadgment  of  justice  of  the  peace.  In  such  case  tiorari.  People  v.  Hills,  5  U.  410;  16  P.  405.  Will 
appeal  is  not  an  adequate  remedy.  People,  ex  rel.  not  lie  to  restrain  officer  from  enforcing  an  execu- 
Dachenean,  v.  House,  4  U.  %9;  10  P.  838,  tion  regular  on  its  face,  based  on  judgment,  though 

Also  where  justice  of  the  peace  is  proceeding  to     really  void.    Bemedy  is  motion  to  qaash  ezeeu- 
try  cause  of  which  he  has  no  jurisdiction;  in  snch     tion.   Duchenean  v.  Ireland,  5  U.  lOd;  13  P.  87. 
CMC  ai^>eal  is  nether  speedy  nor  adequate  remedy. 

3656.  Alternative  or  peremptory.  Forms  of.  The  writ  must  be 
either  alternative  or  peremptory.  The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and  command  such  party  to 
desist  or  refrain  from  further  proceedings  in  the  action  or  matter  specified  therein, 
until  the  further  order  of  the  court  or  judge  from  which  it  is  issued,  and  to  show 
cause  before  such  court  at  a  specified  time  and  place,  why  such  party  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requiring 
the  party  to  show  cause  why  he  should  not  be  absolutely  restrained,  etc.,  must  be 
omitted,  and  a  return  day  inserted.    [C.  L.  §  3745. 

Oil.  CCiv.  P.  i  1104.  discredonaiy  with  the  oonrt.  People,  ezxel.  Jones, 

Length  of  time  between  service  and  hearing  Is     v.  House,  4  U.  382;  10  P.  843. 

3657.  Certain  provisions  of  previous  chapter  applicable.  The 
provisions  of  sections  thirty-six  hundred  and  forty-four  to  thirty-six  hundred  and 
fifty-three,  both  inclusive,  of  the  next  preceding  chapter,  apply  to  the  proceedings 
for  writ  of  prohibition.    [C.  L.  §  3746. 

Osl.  c.  Or.  P.  2 1103». 


CHAPTER  71. 

GENERAL  PROVISIONS  AS  TO  CERTIORARI,  MANDAMUS,  AND  PROHIBmON. 

3658.  Ooort  may  order  return  and  hearing  at  any  time.  Writs 
of  certiorari,  mandamus,  and  prohilatibn,  may,  in  tibe  excretion  of  the  court  or 
judge  issuing  the  writ,  be  made  returnable  uid  a  hearing  thereon  be  had  at  any 
time.    [C.  L.  §  3747*. 

Cbl.  C.  av.  p.  2  1108».  Applied  in  Brown  v.  Atkin,  1  V.  277. 

3659.  Civil  procedure  applicable.  Elxception.  Except  as  other- 
wise provided  in  the  three  chapters  next  preceding,  the  provisions  of  this  code 
relative  to  civil  actions  in  the  district  court  are  applioMe  to  and  constitute  tbe 
rules  of  practice  in  the  proceedings  mentioned  in  tihose  diapters.    [C.  L.  §  3748. 

cw.  c.  av.  p.  g  1109. 

3660.  Id.  New  trials  and  appeals.  The  provisions  of  this  code  rela- 
tive to  new  trials  in,  and  appeals  from,  the  district  court,  except  so  far  as  they  are 
inconsistent  with  the  provisions  of  the  three  chapters  next  preceding,  apply  to 
the  proceedings  mentioned  in  those  chapters.    [C.  L.  §  3749. 

Od.  C.  CiT.  P.  1 1110*.  People,  ux  rel.  Tearian,  v.  SpierB,  4  U.  386;  11  P. 

This  section  anthorizeB  motion  for  new  trial  of     609;  10  P.  009. 
proceeding  originally  commenced  in  nupreme  court. 
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CHAPTER  72. 

VOLUNTARY  mSSOLUTION  OF  CORPORATIONS. 

3661.  Oorporation  may  be  dissolved  upon  its  application.  A 
corporation  may  be  diasolved  by  the  district  court  of  ime  county  where  its  office  or 
principal  place  of  baEdneas  Ib  sitnated,  upon  its  voluntary  application  for  thai 
purpose.    [C.  L.  §  3834. 

(M.  C.  Gv.  P.  2  1227*. 

Voluntary  dissolution  of  irrigation  company,  2  1288.   Keceiver  may  be  appointed,     3114,  3115. 

3662.  Application,  contents  of.  The  application  must  be  in  writing, 
and  must  set  forth : 

1 .  That  at  a  meeting  of  tiie  stockholders  or  members  called  for  ih&t  purpose, 
the  dissolution  of  the  corporation  was  resolved  upon  by  a  two-thirds  vote  of  all  tin 
stockholdofi  or  members. 

2.  That  all  claims  and  demands  against  the  oorporation  have  been  ssH^ed 
and  discharged.    [C.  L.  §  3835. 

C»l.  C.  Gy.  p.  2 1228. 

3663.  Id.  By  whom  made.  Verification.  The  application  must  be 
made  by  or  in  behalf  of  the  board  of  directors,  or,  should  the  board  decline  to 
make  the  same,  by  any  stockholder,  and  must  be  verified  in  the  same  manner  as 
a  complaint  in  a  dvil  action.    [C.  L.  §  3836*. 

ai.  C.  Qv.  p.  { 1229». 

3664.  Order  to  file  application.  Notice  by  publication.  If  the 
judge  is  satisfied  that  the  application  is  in  conformity  with  this  ch^ter,  he  most 
order  it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not  less  Uum  tiiirty  nor 
more  than  fifty  days'  notice  of  the  application,  by  publication  in  some  newepaipet 
having  general  circulation  in  the  county.    [C.  L.  §  3837*. 

CW.  C.  Civ.  p.  2  1230». 

3665.  Objections  to  application.  At  any  time  before  the  expiration 
of  the  time  of  publication,  any  person  may  file  his  objections  to.  the  ap^cati<Hi. 
[C.  L.  §  3838. 

CU.  C.  Qt.  p.  1 1S31. 

3666.  Hearing  and  notice  to  objectors.  Decree.  After  the  time  of 
publication  has  expired,  the  court  may,  upon  five  days'  notice  to  the  persons  who 
have  filed  objections,  or  without  further  notice,  if  no  objections  have  been  filed, 
proceed  to  hear  and  determine  the  application;  and  if  all  the  statements  thereiB 
made  are  shown  to  be  true  must  declare  the  corporation  dissolved.  [G  L 
§3839. 

Chi.  C.  Qt.  p.  e  1832. 

3667.  Judgment  roll.  Appeal.  The  application,  notices,  proof  of 
publication,  objections,  if  any,  and  declaration  of  dissolution,  constitute  the  jnc^ 
ment  roll;  and  from  the  judgment  an  appeid  may  be  taken  as  from  jadgmentsin 
other  dvil  actions.    [C.  L.  §  3840. 

CU.  C.  Gv.  P.  2  1233. 


Chapteb  78. 

JUSTICES'  COURTS—PLACE  OF  TRIAL. 

3668.  Place  of  trial  of  actions.  Actions  iu'  justices'  courts  must  be 
commenced,  and,  subject  to  the  right  to  change  the  place  of  trial  ae  in  this  charter 
provided,  must  be  tried : 
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1.  If  there  is  no  juBticeB*  court  for  the  precinct  orcityin  which  the  defend- 
ant resides, — ^in  any  city  or  precinct  of  the  county  in  which  he  resides. 

2.  When  two  or  more  persons  are  jointiy  or  jointly  fuid  severally  bound  in 
any  debt  or  contract,  or  otherwise  jointly  liable  in  the  same  action,  and  reside 
in  difFerent  predncts  or  different  elides  of  the  same  county,  or  in  different 
counties, — in  the  precinct  or  city  in  which  any  of  the  persous  Uable  may  reside, 

3.  In  cases  of  injury  to  the  person  or  property, — in  the  precinct  or  city 
where  the  injury  was  committed  or  where  the  defendant  resides. 

4.  If  for  forcible  entry,  forcible  detainer,  unlawful  detainer,  or  for  the  fore- 
dosare  or  enforcement  of  a  lien  upon  personal  property, — ^in  the  precinct  or  city 
in  which  the  property  or  some  part  thereof  is  situated,  or,  if  there  is  no  justice's 
eoart  for  such  precinct  or  city,  in  any  other  product  or  city  in  the  county. 

5.  If  for  the  reooveryof  personal  propertry,  or  the.value  thereof,  or  damages 
for  taking  or  retunlng  the  same, — ^in  the  precinct  or  cily  in  which  the  property 
may  be  found,  or  in  which  the  property  was  taken,  or  in  which  the  defendant 
resideB. 

6.  When  the  defendant  is  a  non-resident  of  iAie  county, — in  any  precinct  or 
city  wherein  he  may  be  found. 

7.  When  the  defendant  is  a  non-resident  of  the  state, — in  any  precinct  or 
(Uty  in  the  state. 

8.  When  a  person  has  contracted  to  perform  an  obligation  at  a  particular 
I^ace  and  resides  in  another  county,  precinct,  or  city, — in  the  precinct  or  city  in 
whidh  such  obligation  is  to  be  performed,  or  in  which  he  resides. 

9.  When  the  parties  voluntarily  appear  and  plead  without  summons, — in 
any  precinct  or  city  in  the  state. 

10.    In  all  other  cases, — ^in  tiie  precinct  or  dty  in  which  the  defwdant  resides. 
[C.  L.  §  3537*. 

ChL  C.  Civ.  P.  i  832*.  payable  therein  so  as  to  permit  an  action  upon 

Jurisdiction  of  jaetjccs  of  the  peace,  Con.  art  6,     them  to  be  bronght  in  the  precinct  wheie  executed; 

Kc  8;  ii  687-691.  Place  of  holding  conit,  ^  687.  Bait  mast  be  brooght  where  debtor  xcaiden.  Klop- 
Dne  bills  payable  genenlly  issaed  in  a  certain     enstein  v.  Woolf,  3  U.  426;  4  P.  2S7. 

piecinet  for  work  done  there  are  not  thereto  made 

3669.  Change  of  venue,  when  allowed.  The  court  must  at  any  time 
before  the  trial,  on  motion,  change  the  place  of  trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom  the  action 
is  pending,  by  affidavit  of  either  party,  that  such  justice  is  a  material  witness  for 
either  x»arty. 

2.  When  either  party  makes  and  files  an  affidavit  that  he  believes  that  he 
caxmot  have  a  fair  and  impartial  trial  before  such  justice,  by  reason  of  the  interest, 
prqndice,  or  bias  of  the  justice. 

3.  When  a  jury  is  demanded,  and  either  party  makes  and  files  an  affidavit 
that  he  cuinot  have  a  fair  and  impartial  trifd,  on  account  of  the  bias  or  prejudice 
of  the  citizens  of  the  precinct  or  city  against  him. 

4.  When  from  any  cause  the  justice  is  disqualified  from  acting. 
6.    When  the  justice  is  sick  or  unable  to  act.    [C.  L.  §  3538*. 

CaL  C  CLy.  p.  i  833*.  2  692.   In  cues  of  ncknesB,  etc,  another  justace 

IMg^naliflcation  of  Jadge,  Con.  ait.  8,  sea  13;     may  aet  In  hu  stead,  {  3768. 

3670.  Id.  But  one  change  allowed.  Exceptions.  The  place  of  trial 
cannot  be  changed  on  motion  of  tiie  same  party  more  than  once,  upon  aaay  or  all 
the  gronnds  specified  in  the  first  and  second  subdivisions  of  the  preceding  section.  , 
[C.  L.  §  3539. 

QO.  C.  av.  p.  g  834*. 

3671.  Id.  To*  what  court  transferred.  When  the  court  orders  the 
place  of  trial  to  be  changed,  the  action  must  be  transferred  for  trial  to  a  court 
tiie  parties  may  agree  upon,  and,  if  they  do  not  so  agree,  then  to  anotiier  justice's 
court  in  the  same  county.    [C.  L.  §  3540. 

€U.  0.  dr.  p.  i  83B,  Costa  on  chanite  of  venue,  one  dollar,  2  978. 
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3672.  Proceedings  after  order  of  transfiar.  After  an  order  has  been 
made  ^nsferring  the  action  for  trial  to  another  court,  the  following  proceedings 
must  be  bad : 

1 .  The }  ustice  ordering  the  transfer  must  immediately  transmit  to  the  j  ustice 
of  the  court  to  which  it  is  transferred,  on  payment  by  the  party  applying  of  aU 
costs  that  have  accrued,  all  the  papers  in  the  action  together  with  a  citified 
transcript  from  his  docket  of  the  proceedings  therein. 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  of  the  court  to  whicdi 
the  case  is  transferred  must  issue  a  notice,  stating  when  and  where  the  trial  will 
take  place,  which  notice  must  be  served  upon  the  parties  at  least  one  day  befoR 
the.time  fixed  for  trial.    [C.  L.  §  S541. 

Cftl.  C.  Civ.  p.  g  838. 

3673.  Id.  Jurisdiction  of  court  to  which  transferred.  From  the 
time  the  order  changing  the  place  of  trial  is  made,  the  court  to  which  the  action 
is  thOTeby  laimsferred  has  the  same  jurisdiction  over  it  as  thongh  it  had  been 
commenced  in  such  court    [G.  L.  §  3642. 

QO.  C.  Civ.  p.  e  837. 

3674.  Case  involving  title  to  real  property,  etc.,  certified  to  dia- 
Ixict  court.  The  parties  to  an  action  in  a  jiistiGe*B  court,  cannot  give  evidence 
upon  any  questions  which  involve  the  title  or  possession  of  real  proper^,  or 
which  involve  the  legality  of  any  tax,  impost,  toll,  or  municipal  fine,  nor  can  any 
issue  presenting  awAi  question  be  laied  by  such  court;  and  if  it  appear  from  the 
answer  of  the  defendant,  verified  by  his  oath,  or  that  of  his  agent  or  attmney, 
that  the  determination  of  the  action  will  necessarily  involve  the  question  of  tiUe 
or  possession  to  real  property,  or  involve  the  legfdity  of  any  tax,  impost,  toll,  or 
municipal  fine,  the  justice  must  suspend  all  further  proceedings  in  the  action,  and 
certify  the  pleadings,  and  if  any  of  the  pleadings  are  oral,  a  transcript  of  the  same, 
from  his  docket  to  the  clerk  of  the  district  court  of  the  county  in  which  stud  jus- 
tice's prednct  is  situated ;  and  from  the  time  of  filing  such  pl^dings  or  transcript 
with  the  clerk,  tlie  district  court  has  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein ;  provided,  that  in  cases  of  forcible  entry  and  detainer, 
of  which  justices'  courts  have  jurisdiotaon,  any  evidence  otherwise  competent  may 
be  given  and  any  question  jnopwly  involved  therein  may  be  determined.  [C  L. 
§  3643. 

Cal.  C.  Civ.  P.  g  838*.  369;  10  P.  838.    Bat  if  justioe  render  jodpaunt  in 

Forcible  entry  and  detainer,  Juriadlction,  S680.     action  of  which  he  ha»  no  Jarisdiction  herwmdor, 

Forcible  entry  and  detainer,  generally,  ii  357^  ■  appeal  bproper  remei^.  OeieghinoT.TbiidlMit. 

3687.  C^nrt.  6V.4S6,a&  P.  687.  OTemillng  DndMnew 

Beqairement  hereof,  that  to  ouat  jarisdiction  in     v.  Honse,  4  U.  363;  10  P.  427. 

the  cases  mentioned  the  answer  must  be  under       Factsmust  be  specifically  pleaded  to  oast  joatin'* 

oath,  is  void  as  in  conflict  with  acta  of  congress,     jarisdiction  hereunder.  Witlard  CSty  v.  Woodland. 

especially  the  Organic  Act.   People  v.  House,  4  U.     7  U.  192;  26  P.  284. 

JubUci-  of  the  iteace  cannot  certifij^  tu  the  district  court  for  trial  cauM«  of  which  he  btu  uti 
jurisdiction;  his  only  power  is  to  dinniKS.   Crinnon  t.  Tiifts,  3  U.  iftl;  2  P.  70ft. 


CHAPTER  74. 

JUSTICES'  COURTS— COMMENCING  THE  ACTION. 

3675.  Manner  of  commencing  action.  Summons.  /Time  to 
answer.  vThe  manner  of  con^mencing  an  ^tion  in  a  jastioe's  court,  w»e  requi- 
sites of  a  summoDB,  and  the  n^anner  of  service  and  retun\of  summons,  shall 
conform  as  nearly  as  may  be  td  the  practice  prescribed  for  district  couiv;  pro- 
vided, that  th^ummons  must  co]{,tain  a  direction  that  the  defendant  must  utpefu* 
within  ten  dan  after  the  service^  of  summons,  uf  served  in  the  wounty  in  wiicb 
the  action  is  brought,  otherwise,  within  twenty  nays  after  its  seAvice.  If  a  owy 
of  the  complaint »  not  served  with  the  summons^  ^e  words  "  of  which  a  copjE^ 
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berewith  served  upop  you  "  may  be,«iQitted  or  enyg^,  and  in  pl^ce  thereof_,jH:^ 
be  inserted  the  waraB,  whiclu.''«mhm  five  days  aiter  Bec»ee^  this  salmons 
upon  you,  w^Mw  filed  in  said^jnstioe's  oo^t«^  [C.  L.  §'3544*. 

0»I.  C.  GvfP7i  839».  /    Judgment  by  default  before  time  to  answer  haa 

Commencing  action  in  district  court,  p293S-2965.  expired  is  error,  and  appeal  liea.  Ducheneau  t. 
SammoDB  not  in  compliance  herewitii,  and  all     House,  4  U.  363;  10  P.  4SgI. 

snbeeqnent  proceedingB  are  void.   Ex  parte  DIxod, 

X  U.  192. 

3676.  If  complaint  not-fi^gdnir&gfl_dajg,  action  dismissed.  If 
a  copy  of  the  complain  ti&-«tltBerved  with  the  aumrnong,  tbti  compluiutj  shall  lie' 
filed  within  fivedajca-^fter  the  service.  If  the  complaint  is  not  filed  within  snch 
period,  ■jihft-aCS^'^iall  be  dismissed  on  motion  of  any  defendant. 

Dismiss^  generally,  S  3724. 

3677.  Appearance  or  written  acknowledgment  deemed  service. 
The  voluntary  appearance  of  a  defendant,  or  a  written  acknowledgment  of  serv- 
ice by  indorsement  on  the  back  of  a  sanunons  or  oth^wise  shall  be  deemed 
valid  and  sufficient  service. 

3678.  Who  may  act  as  attorney.  Parties  in  justices'  courts  may 
appear  and  act  in  person,  or  by  attorney,  and  any  person  except  the  ofiicer  by 
-whom  the  summonB  or  jury  process  was  served,  may  act  as  attorney.  [C.  ll 
§  3547.  . 

Oal.  C.  Civ.  P.  §  842. 

3679.  Minor,  etc.,  must  appear  by  guardian.  Appointment. 
"When  a  minor,  insane,  or  incompetent  person  is  a  party,  he  must  appear  either 
by  his  g^eral  guardian,  if  he  have  one,  or  by  a  guardian  ad  litem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by  the  justice,  he  must  be 
appointed  as  follows : 

1.  If  the  minor,  insane,  or  incompetent  person  be  plaintiff,  the  appointment 
must  be  made  before  the  summons  is  served,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years ;  if  under  that  age,  or  if  insane,  or  incom- 
petent, upon  the  application  of  a  relative  or  friend. 

2.  If  the  minor,  insane,  or  incompetent  person  be  defendant,  the  appoint- 
ment must  be  made  at  the  time  the  summons  is  returned,  or  before  the  answer, 
upon  the  application  of  the  minor  if  he  be  of  the  age  of  fourteen  years,  and  apply  at 
the  time  or  before  the  summons  is  returned.  If  he  be  under  the  age  of  fourteen, 
or  be  insane  or  incompetent,  or  neglect  so  to  apply,  then  upon  the  application  of 
a  relative  or  friend  or  any  other  party  to  the  action,  or  by  the  justice  on  his  own 
motion.    [C.  L.  §  3548. 

Cal.  C  CiT.  P.  g  843.  Appointment  of  guardian  ad  litem  in  district 

Guardian  to  appear  for  ward,  B  4009,  404G.  court.  §g  290T,  2908. 

3680.  Proceeding  when  name  of  defendant  unknown.  Where 
the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name  of  a  defendant,  such 
defendant  may  be  designated  in  the  summons  and  in  any  other  process  or  pro- 
ceeding in  the  action,  by  afictitious  name,  or  by  so  much  of  his  name  as  is  known, 
adding  a  description  identifying  the  person  intended. .  The  person  so  dedguated 
must  thereupon  be  i-egarded  as  a  defendant  in  the  action.  When  his  name,  or 
the  remainder  of  his  name,  becomes  known,  tlie  justice  must  amend  the  proceed- 
ings already  taken,  by  the  insei'tion  of  the  true  or  full  name,  and  all  subsequent 
proceedings  must  be  taken  under  the  name  so  inserted.     [C.      §  .'i257*. 

Mont.  Civ.  P.  g  1692;  Cal.  C.  Civ.  P.  S  474*. 

3681.  .^ias  summons  issued  within  one  year.  At  any  time  within 
a  year  from  the  date  of  the  filing  of  l^e  complaint,  the  plaintiff  may  issue  as 
many  alias  summons  as  he  may  deem  necessary.    [C.  L.  §  3552*. 

Oal.  C.  Civ.  P.  S  847*. 

3682.  Summons  can  be  served  only  in  the  county.  Excep- 
tions. The  summons  cannot  be  served  out  of  the  county  in  which  the  action  is 
commenced,  except  when  the  action  is  brought  upon  a  joint  contract  or  obliga- 
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tion  of  two  or  more  persons  who  reside  in  different  counties,  and  the  summons 
has  been  served  upon  the  defendant  resident  of  the  county,  in  which  case  Uie 
summons  may  be  served  upon  the  other  defendant  out  of  the  county;  and  except, 
when  an  action  is  brought  against  a  party  who  has  contracted  to  perform  an  oWi- 
gation  at  a  particular  place  and  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  where  he  resides ;  and  except,  also,  whwe 
an  action  is  brought  for  injury  to  person  or  property  and  the  defendant  resides  in 
a  different  county,  in  which  case  summons  may  be  served  in  the  county  where 
X    the  defendant  resides.    [C.  L.  §  3d63. 

Cftl.  C.  Civ.  P.  §848. 

luAjAildL^        3683.  Summons  from  justice's  court  serrod  by  sheriff  or  con- 
•'^^V*''*?*''*"^  stable.  Any  summons  issued  out  of  jastioes'  courts  must  be  served  by  the  sheriff, 
CrU^^^t,  Ji?    constable,  or  city  marshal  of  the  county,  precinct,  or  city  in  which  the  action  is 
t£^^         pending;  and  it  shall  not  be  lawful  for  any  person  other  than  the  ofBcers  named 
fOfJ  in  this  section  to  serve  a  summons  issued  by  a  justice  of  the  peace.    ['97,  p.  37. 

SectioD  3683,  which  is  taken  from  page  37  of  the  serrioe  is  made,  or  by  any  other  penon  over  twen^- 

laws  of  1897,  apparently  repeals  section  9  of  page  one  years  of  age,  and  not  a  par^  to  the  actum; 

1145  of  the  revued  statatee,  which  section  isasfol-  promded,  that  whenever  any  person  other  thanan 

lows :  "  The  summons,  or  the  summons  and  com-  officer  herein  named  shall  serve  a  summons,  no  ft* 

plaint,  may  l>eservedbythe8herifforan7con8table  shall  be  allowed  therefor,  either  for  travding  is 

of  the  county  or  marshal  of  the  city  in  which  the  making  such  service  or  for  the  service." 

3684.    Time  of  trial.    Notice.   Must  appear  within  the  hour. 

When  all  the  parties  served  with  process  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  must  fix  a  day  for  the  trial 
of  said  cause  and  notify  the  plaintiff  and  the  defendants  who  have  appeared, 
thereof.  The  parties  are  entitled  to  one  hour  in  which  to  appear  after  the  time 
fixed  by  the  justice,  but  are  not  bound  to  r^ain  longer  than  that  time,  unless 
both  pfu>ties  have  appeared,  and  the  justice  being  present  is  engaged  in  the  trial 
of  another  cause.   [C  L.  §  3666. 

Oal.  C.  av.P.{890. 


CHAPTER  75. 

JUSTICES'  COURTS— PLEADINGS. 

3685.  Form  of  pleadings.    Pleadings  in  a  justice's  court: 

1.  Are  not  required  to  be  in  a  particular  form ;  but  must  be  such  as  to 
enable  a  person  of  common  understanding  to  know  what  is  intended. 

2.  May,  except  the  complaint,  be  oral  or  in  writing. 

3.  Need  not  be  verified  unless  otherwise  provided  in  this  code. 

4.  If  in  writing,  must  be  filed  wit^  the  justice. 

6.  If  oral,  an  entry  of  their  substance  must  be  made  in  the  docket  [C  L 
§3666. 

Cftl.  C.  civ.  P.  i  ^1*.  straed.  S  £936.  Errors  And  defects  not  sOtetiBC 

Complaint  and  ansirer  in  forcible  entry,  etc,  substantial  rights  are  to  be  dlsr^aidod,  H  *W 
mnst  be  verified,  {  3585.   Statutes,  etc.,  to  be  lib-  3283. 

eral^  construed,  {  2489.  Pleadings  liberally  con-  , 

3686.  What  pleadings  allowed.  The  pleadings  are : 

1.  The  complaint  of  the  plaintiff. 

2.  The  demurrer  to  the  complaint. 

3.  The  answer  by  the  defendant. 

4.  The  demurrer  to  the  answer.    [G.  li.  §  3557. 

Cal.  C.  Civ.  P.^BSZ.  Pleadings  in  district  court,  H  8866-3000. 


Digitized  by 


JUSTICES*  CX)UET8— PLEADINGS. 


813 


3687.  Complaint  defined.  The  complaint  in  justiceB'  courts  ia  a  con- 
fiiae  statement  in  writing  of  the  facts  constituting  the  plaintiff 's  cause  of  action ; 
w  tite  ori^nal  account,  note,  bill,  bond,  or  instrument,  or  a  copy  thereof,  apon 
which  the  action  is  based^  whleh  shall  be  deemed  a  complaint    [C.  L.  §  3668. 

cu.  c.  cSt.  p.  I  d58». 

3688.  Demurrer  to  complaint.  The  defendant  may  at  any  time  before 
answering}  demur  to  the  complaint.    [C.  L.  §  3669. 

CkI.  C.  CIt.  p.  1 854. 

3689.  Answer  may  contain  what.  The  answer  may  contain  a  denial 
of  any  or  all  of  the  material  facts  stated  in  the  complaint,  which  the  defendant 
believes  to  be  untrue,  and  also -a  statement,  in  a  plain  and  direct  manner,  of  any 
other  facts  constituting  a  defense  or  counterclaim,  upon  which  an  action  might 
be  brought  by  the  defendcmt  against  the  plaintiff  in  a  justioe's  ooort.'  [C.  L. 
§3660. 

C»l.  C  CiT.  P.  9  855. 

JodgmeDtoD  couDterclaim,  g  37;?7.   Denial  most  be  verified  in  certain  cases,  §  3722. 

3690.  New  matter  in  answer  deemed  controverted.  The  statement 
of  any  new  matter  in  the  answer  in  avoidance  or  constituting  a  defense  or  counter- 
claim, must  on  the  trial  be  deemed  controverted  by  the  opposite  party.  [C.  L. 
§3248. 

cu.  c.  Civ.  p.  i  4ea». 

3691.  Failure  to  set  up  counterclaim.  If  the  defendant  omit  to  set 
up  a  counterclaim  in  the  cases  mentioned  in  section  thirty-six  hundred  and 
eighty-nine,  neither  he  nor  his  assignee  can  afterward  maintain  an  action  against 
the  plaintiff  therefor.    [C  L.  g  8661. 

cu.  0.  Civ.  P.  S  856. 

3692.  Demurrer  to  answer  for  insufficiency.  Grounds  specified. 
When  the  answer  contains  new  matter  in  avoidance,  or  constituting  a  defense  or 
a  counterclaim,  the  plaintiff  may  at  any  time  before  trial,  demur  to  the  same  for 
insufficiency,  stating  therein  the  grounds  of  such  demurrer.    [G.  L.  §  3562. 

CmL  a  Civ.  p.  g  857. 

3693.  Proceedings  on  demurrer.  The  proceedings  on  demnrrer  are  as 
fc^ows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaintiff  may,  within 
aach  time,  not  exceeding  two  days,  as  the  court  allows,  amend  his  complaint. 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant  may  answer 
forthwith. 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant  may  amend  his 
answer  within  such  time,  not  exceeding  two  days,  as  the  court  may  «Jlow. 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  proceed  as  if 
no  demurrer  had  been  interposed.    [C.  L.  §  3663. 

cu.  C.  Civ.  P.  2  858. 

3694.  Amendments,  when  on  terms.  Setting  aside  default.  Con- 
ditions. Either  party  may,  at  any  time  before  the  condusion  of  the  trial,  amend 
any  pleading,  but  if  the  amendment  is  made  after  the  issue,  and  it  appear  to  the 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party  in  consequence  of  such  amendment,  an  adjournment  maybe  granted.  The 
court  may  also,  in  its  discretion,  when  an  adjournment  will  by  the  amendment  be 
rendered  necessary,  require,  as  a  condition  to  the  allowance  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by 
the  court,  not  exceeding  ten  dollars.  The  court  may  also,  on  such  terms  as  may 
be  jnst,  and  on  payment  of  costs,  relieve  a  party  from  a  judgment  by  default 
taken  against  him  by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
but  the  application  for  such  relief  mast  be  made  within  ten  days  after  the  entry 
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of  the  jndgment  and  apon  an  affidavit  showing  good  cause  thorefor.    [C.  L. 

§3564*. 
Cal.  C.  CiT.  P.  §  859». 

Amendments,  relief        de&olt,  etc.,  district  court,     8004,  300&. 

3696.  Answer  or  demurrer  to  amended  pleading.  When  tiie  plead- 
ing is  amended,  the  adverse  party  may  answer  or  demur  to  it  within  saoh  time, 
not  exceeding  two  days,  as  the  court  may  allow.    [C.  L.  §  3565. 


CHAPTER  76. 

JUSTICES'  COURTS— PROVISIONAL  REUEDIEfi. 
ABBB8T  OF  ABSOONDINO  DEBTOR. 

* 

3696.  Order  to  an^st  absconding  debtor.  An  order  to  arrest  an 
absconding  debtor  may  be  issued  by  a  justice  at  fmy  time  after  the  oommence- 
ment  of  a  civil  action,  and  the  defendant  may  be  arrested  thereon  by  the  sheriff, 
constable,  or  cily  marshal,  and  brought  before  the  justice,  and  detfuned  until 
duly  dischai^.    [C.  L.  §  3566*. 

Cal.  C.  Civ.  P.  g  861*.  absconding  debtor.  Con.  art.  1,  sec.  16.  Arrert.dis- 

No  imprisonment  for  debt,  except  in  case  of    trietconrt,  3010-3035- 

3697.  Id.  Executed  In  any  county.  The  order  of  arrest  may  be 
executed,  and  the  defendant  arrested  in  any  county  in  the  state.    [C.  L.  §  3567*. 

3698.  Affidavit  and  undertaking  required.  Before  an  order  for  aa 
arrest  can  be  made,  the  party  applying  must  prove  to  the  satisfaction  of  the  ju6- 
tace,  by  the  affidavit  of  himself  or  some  other  person,  the  facts  upon  which  the 
application  is  founded.  The  plaintiff  must  also  execute  and  deliver  to  the  justice 
a  written  undertaking  in  the  sum  of  three  hundred  dollars,  with  sufficient  safe- 
ties, to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be  adjuc^ed  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  arre&A,  if  the 
same  be  wrongful,  or  without  sufficient  cause,  not  exceeding  the  sum  specified  in 
the  undertaking.    [C.  L.  §  3568. 

Cal.  C.  Civ.  P.  I  862. 

3699.  Defendant  taken  immediately  before  magistrate.  The 
defendant,  immediately  upon  being  arrested,  must  be  taken  to  the  office  al  the 
justice  who  made  the  order,  and  if  he  be  absent  or  unable  to  try  the  action,  or  if 
it  be  made  to  appear  to  him,  by  the  affidavit  of  the  defendant,  that  he  is  a  mate- 
rial witness  in  the  action,  the  officer  must  immediately  take  the  defendant  before 
a  justice  of  that  or  an  adjoining  precinct  of  the  county,  who  must  take  jurisdic- 
tion of  the  action,  and  proceed  thereon  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  made  by  him.    [C.  h.  §  3569. 

CM.  C.  Ot.  p.  i  863*. 

3700.  Officer  to  notify  plaintiff  of  arrest.  The  officer  making  the 
arrest  must  immediately  give  notice  thereof  to  the  plaintiff,  or  his  attorney  w 
agent,  and  indorse  on  the  summons,  and  subscribe  a  certificate,  stating  the  time 
of  serving  the  same,  the  time  of  the  arrest  and  of  his  giving  notice  to  the  plaintiff- 
[C.  L.  §  3570. 

Oal.  C.  Civ.  P.  2  864. 

3701.  Defendant  detained  until  discharged.  The  officer  making  the 
arrest  must  keep  the  defendant  in  custody  until  duly  discharged  by  order  of 
the  justice.    [C.  L.  §  3571. 

Cal.  C.  av.  P.  2  665.  Dischatge  fnaa  meat,  H  3036-3044. 
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3702.  When  attachment  shall  issue.  Affidavit.  A  writ  to  attach 
the  property  of  the  defendant  must  be  issued  by  the  justice  at  the  time  of  the 
commencement  of  the  action,  or  at  any  time  afterward,  on  receiving  an  affidavit  by 
or  in  behalf  of  the  plaintifE,  showing  the  same  facts  as  are  required  to  be  shown 
by  the  affidavit  for  attachment  out  of  the  district  court.    [C.  L.  3572*. 

Cal.  C.  Civ.  P.  ^  866*.  Attachment,  aistiict  court,  U  3064-3089. 

3703.  Undertaking  required.  Before  issuing  the  writ,  the  justice 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  in  a  sum  not  less  than  fifty  dollars  nor  less  than  the  amount 
claimed  by  the  plaintiff,  to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  def^dant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  atta(^mient,  not  exceeding  the  enm  speci- 
fied in  the  undertaking.    [C.  L.  §  3573*. 

C3ftl.  c.  Civ.  P.  2  s&J*. 

3704.  Writ  to  whom  directed.  Requirements.  The  writ  may  be 
directed  to  the  sheriff  or  to  any  constable  of  the  county,  or  the  sheriff  of  any 
other  county,  and  must  require  him  to  attach  and  safely  keep  all  the  property  of 
the  defendant  within  !iis  county,  not  exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the  defendant  give  him  secur- 
ity, by  the  undoiiakiilg  of  two  snfficient  suretieB,  in  an  amount  sufBcifflit  to  satisfy 
such  demand,  besides  costs;  in  which  case,  to  take  such  undertaking.    [G.  L. 


Ctol.  C.  Civ.  P.  g  868. 

3705.  District  court  practice  applicable.  The  sections  of  this  code 
providing  for  garnishments  and  attachments  out  of  the  district  courts,  »cept  as 
in  this  chapter  otherwise  expressly  provided,  are  applicable  to  attachments  issued 
out  of  justices'  courts ;  the  necessary  changes  and  sn^titutions  being  made  therein. 

[C.  L.  §  3575. 

Oftl.  f.  tSv.  P.  g  869«.  GarnUhment,  3090-3113. 


3706.  Proce<iure  as  in  district  court.  In  an  action  to  recover  posses- 
sion of  personal  property,  the  plaintiff  may,  at  the  time  of  issuing  summons,  or  at 
aoy  time  thereafter  before  answer,  claim  the  delivery  of  such  property  to  him ; 
and  the  sections  of  this  code  prescribing  the  practice  in  proceedings  for  claim  and 
delivery  of  personal  property  in  the  district  court,  are  applicable  to  like  pro- 
ceedings in  justices'  courts,  the  necessary  changes  and  substitutions  being  made 
therein.  [C.  L.  ^  3576. 
Oil.     CtT.  P.  i  870*.  Clkim  and  delivery,  H  3O4S~a0S». 


3707.   Judgment  upon  de&ult.  When  the  defendant  fails  to  appear 

and  answer  or  demur  within  the  time  specified  in  the  summons,  or  when  he  fails 
to  appear  within  one  hour  after  the  time  specified  in  the  notice,  the  justice  must, 
upon  application  of  the  plaintiff,  enter  the  default  of  the  defendant  and  hear 
the  evidence  offered  by  the  plaintiff,  and  render  judgment  in  his  favor  for  such 
sum,  not  exceeding  the  amount  specified  in  the  complaint,  as  appears  by  such 
evidence  to  be  just.  [C.  L.  §  3577. 
CM.  c.  Civ.  P.  §  sn*. 


§3574. 


CLAIM  AND  DBLIVaBY. 


Chapter  77. 
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3708.  Omissions  of  defendant  eqnivalent  to  defoidt.  In  Hie  fol- 
lowing caees  the  same  proceedings  must  be  Bad,  and  judgmoit  mnst  be  rendmd 
in  like  manner,  as  if  the  defendaiit  had  fftiled  to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  tiie  defendant  fails  to  saswer  it 
as  amended,  within  the  time  allowed  by  the  court. 

2.  If  the  demarrer  to  the  comidaint  is  overruled,  and  the  defenduit  fails  to 
answer  at  once. 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant  fails  to 
amend  the  answer  within  tiie  time  allowed  by  the  court.    [C  L.  §  3678. 

GaL  C.  GiT.  P.  2  973. 

3709.  Trial  to  begin  within  one  hour  from  time  set.  Unless  post- 
poned as  provided  in  this  chapter,  or  unless  transferred  to  another  court,  the  trial 
of  the  action  must  commence  within  one  hour  after  the  time  fixed  hy  tiie  justice 
for  the  trial.    [C.  L.  §  3679. 

Gal.  cav.  P.  2e73>. 

3710.  Postponement  on  motion  of  court.   Time.   The  court  may, 

of  its  own  motion,  postpone  the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by  an  order  of 
the  court  for  the  trial,  the  court  is  engEtged  in  the  trial  of  aSaothw  action. 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  pleadings,  or 
the  allowance  of  time  to  make  such  amendment  or  to  plead,  a  postponement  is 
rendered  neoessar}'.  • 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact,  and  a 
jury  has  been  demanded.    [C.  L.  §  3680. 

Oal.  C.  CiT.  P.  1^874. 

CofltB  on  adjournment  by  leaBon  of  unendment,  j|  SBM. 

371 1.  Postponement  by  consent  to  time  agreed.  The  court  may, 
by  consent  of  the  parties,  given  in  writing  or  in  open  court,  postpone  the  trial  to  s 
time  agreed  upon  by  the  parties.    [C.  L.  §  3681. 

Cal.  C.  Civ.  P.  2  875. 

37 1 2.  Postponement  upon  application  of  either  party.  Oroonda. 
Time.   The  trial  may  be  postponed  upon  the  application  of  either  party,  for  s 

period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  bis  own  oath  or  other- 
wise, that  he  cannot,  for  want  of  material  testimony,  which  he  expects  to  procure, 
safely  proceed  to  trial,  and  must  show  in  wliat  respect  the  testimony  expected  is 
material,  and  that  he  has  used  due  diligence  to  procure  it,  and  has  been  unaUe 

to  do  80. 

2.  If  the  application  is  on  tiie  part  of  the  plaintiff,  and  the  defendant  is 
under  arrest,  a  postponement  for  more  than  three  hours  dischai^es  the  defendant 
from  custody ;  but  the  action  may  proceed  notwithstanding,  and  the  defendant  is 
subject  to  arrest  on  execution,  in  the  same  manner  as  if  he  had  not  been 
discharged. 

3.  If  the  application  is  on  the  part  of  a  defendant  under  arrest,  before  it 
can  be  granted  he  must  execute  an  undertaking,  with  two  or  more  sufficient  sure- 
ties, to  be  approved  by  aud  in  a  sum  to  be  fixCKl  by  the  justice,  to  the  e£fect  tiiat 
he  will  render  himself  amenable  to  the  process  of  the  court  during  the  pendency 
of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment  therein;  or 
that  the  sureties  will  pay  to  the  plaintiff  the  amount  of  any  judgment  which  he 
may  recover  in  the  action,  not  exceeding  the  amount  specified  in  the  undertaking. 
On  filing  the  undertaking  specified  in  this  subdivision,  the  justice  must  order  th« 
defendant  to  be  discharged  from  custody. 

4.  The  party  making  the  application  must,  if  required  by  the  ailverse  party, 
consent  that  the  testimony  of  any  witness  of  such  adverse  party,  who  is  in  attsid- 
ance,  may  be  then  taken  by  deposition  before  the  justice,  and  tiiat  the  testinuwy 
so  taken  may  be  read  an  the  tAal  with  the  same  effect  and  snbjeet  to  tiie  same 
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objections  as  if  the  witneaa  was  produced ;  but  the  court  may  require  the  party 
making  the  application  to  state,  upon  affidavit,  the  evidence  which  he  expects  to 
obtain,  and  if  the  adverse  party  thereupon  admits  that  such  evidence  would  be 
givai,  and  that  it  be  considered  as  actually  given  ou  the  trial,  or  offered  and  over- 
ruled  as  improper,  the  trial  must  not  be  postponed.    [C.  L.  §  3582. 

CU.  C.  civ.  P.  §  876. 

A4}oOTDment  rendered  necessary  by  amendment,  S  36dt.    Depontiona  geaeially,  3455-3466. 

3713.  Id.'   Undertaking  required  if  for  more  than  thirty  days. 

No  adjournment  must  be  granted,  unless  by  consent,  for  a  period  longer  than 
thirty  days,  upon  the  application  of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking  in  an  amount  fixed  by  the  court,  with  two  sureties,  to 
be  approved  by  the  justice,  to  the  effect  that  they  will  pay  to  the  opposite  party 
the  unoant  of  any  judgment  vhich  may  be  recovered  against  the  party  applying, 
not  exceeding  the  som  specified  in  the  undertaking.    [C.  L.  §  3583*. 

Oal.  C.  Civ.  P.  i  877*.  QaalificatioBs  of  saretJes  genenlly,  |  34Kl. 

3714.  Issues  arise  when.  Of  two  kinds.  Issues  arise  upon  the 
pleadings,  when  a  fact  or  ooncIaBion  of  law  is  maintained  by  one  party  and  is  con- 
trovert»l  by  the  other.  They  are  of  two  kinds:  first,  of  law;  and,  second,  of 
fact.    [C.  L.  §  3584. 

Cal.  C.  Civ.  Bl  SS78. 

3716.   Id.   Of  law.   An  iasae  of  law  arises  upon  a  demurrer  to  com- 
plaint or  uiswer,  or  to  some  part  thereof.    [C.  L.  §  3585. 
oa.  CClv.  P.  2879. 

3716.  Id.    Of  fact.   An  issue  of  fact  arises: 

1.  Upon  a  material  aUe^tion  in  the  complaint  controverted  by  the  answer; 

and, 

2.  Upon  new  matter  in  the  answer,  onleas  an  issue  of  law  is  joined  thereon. 
[C.  L.  §  3686. 

Clftl.  C.  CIt.  p.  {880. 

371 7.  Issue  of  law  tried  by  court.   An  issue  of  law  must  be  tried  by 

the  court.    [C.  L.  §  3587. 

0»L  C  CiT.  p.  }  881. 

3718.  Issue  of  fact  tried  by  court,  unless  jjury  demanded.  An 
issue  of  fact  shall  be  tried  by  the  court,  unless  a  jury  is  demanded  before  the 
trial  commences.    [C.  L.  §  8588*. 

Oal.CaT.  P.  3  882*. 

Sammoning  and  dnwing  Jaron,  {  139I&-18S3.   Demand  for  Jnry.  deposit,  §  lOOB. 

3719.  Trial  to  proceed  on  failure  of  party  to  appear.  If  either 
party  fails  to  appear  at  the  time  fixed  for  trial,  the  trial  may  proceed  at  the 
request  of  the  adverse  party.    [G.  L.  §  3590. 

Cal.  C.  Civ.  P.  I  684.  Order  of  trial,  di&triot  court,  %  3147. 

3720.  Ohallenges  to  jurors.  Number.  The  challenges  are  either 
peremptory,  or  for  cause.  Each  party  is  entitled  to  three  peremptory  challenges. 
Either  party  may  challenge  for  cause  on  any' grounds  set  forth  as  grounds  for 
soch  challenge  in  the  district  court.  Challenges  for  cause  must  be  tried  by  the 
court    [C.  L.  §  3591. 

CU.  C.  Civ.  P.  2  88B".  Cfaallense,  district  ooart,  ^  »3ft-3147. 

3721.  Exhibition  of  account  may  be  required.  Refusal.  When 
the  fiause  of  action  or  counterclaim  arises  upon  an  account  or  instrument  for  the 
payment  of  money  only,  the  court,  at  any  time  before  the  trial,  may,  by  an  order, 
require  the  original  to  be  exhibited  to  the  inspection  of  and  a  copy  to  be  furnished 
to  the  adverse  piuly,  at  sncfa  time  as  may  be  fixed  in  the  order ;  or  if  such  onler 
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iB  not  obeyed,  the  accoant  or  instramoit  cannot  be  given  in  evidence.    [C.  L 

§  3592. 
Cal.  C.  Civ.  P.  §  886. 

Demand  for  inspection,  etc.,  district  court,     2985,  2988,  3401.  3473,  :14T4. 

3722.  Certain  allegations  taken  as  true,  unless  denial  verified. 

In  all  actions,  allegations  of  the  execution  of  wiitten  inetrumentB  and  indorse- 
ments thereon,  of  t^e  existence  of  a  corporation  or  partnership,  or  of  any  appoint- 
ment or  authority,  or  the  correctness  of  any  account  duly  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney,  shall  be  taken  as  true  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party,  hia  agent  or  attorney.  [C.  L 
§  3593*. 

Kansas  (1889)  g  4191. 

3723.  Judgment  by  confession.  Judgments  upon  confession  may  be 
entered  in  any  justice's  court  specified  in  the  confession  in  any  amount  of  which 
the  justice  has  jurisdiction.    [C.  L.  §  3694. 

Cal.  C.  Civ.  P.  i  8BB». 

.Judgment  by  confnMion,  transcript,  {  3216.   Fee,  one  dollar,  |  978. 

.  3724.  When  action  dismissed  without  prejudice.  Judgment  that 
the  action  be  dismissed  without  prejudice  to  a  new  action,  may  be  entered,  with 
costs,  in  the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is  fin^j 
submitted. 

2.  When  he  fails  to  appear  at  the  time  fixed  by  the  justice  for  the  trial,  or 
within  one  hour  thereafter. 

3.  When  the  plaintiff  fails  to  file  the  complaint  within  five  days  siter 
service  of  summons. 

4.  When,  after  a  demurrer  to  the  complaint  has  been  sustained,  the  plain- 
tdff  fails  to  amend  it  within  the  time  allowed  by  the  court. 

5.  When  it  is  objected  at  the  trial  and  appears  by  the  evidence  that  the 
action  is  brought  in  the  wrong  county;  or  product,  or  city ;  but  if  tlie  objectitm 
is  taken  and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does  not  other- 
wise invalidate  the  judgment;  if  not  taken  at  the  trial,  it  is  waived.  [C.  li. 
§  3595*. 

Cal.  C.  Civ.  P.  S  890*.  And  on  appeal,  district  conrt  should  reverse  for 

Dismissal,  costs,  district  court,       3190,  334r>.     want  of  Junsdiction  In  Justice's  court.  Id. 

Dismissal  for  failure  to  Qle  complaint,  §  3676.  Defendant  may  waive  ol^ection  by  TolnDtarily 

Under  section  3595,  C.  L.  18H8,  defendant  need     appearingand consenting  totrial.  KuhnT.Hoant. 

not  appear  specially  and  move  for  a  dismissal,  but     13  U.  108;  44  P.  1036. 

may  object  by  answer  and  prove  f^ta  on  the  trial. 

Kan.  C.  Hardware  Co.  v.  Neilson,  10  U.  27;  36  P.  131. 

3726.  Judgment  entered  at  once  after  verdict.  When  a  trial  by 
jury  has  been  had,  judgment  must  be  entered  by  the  justice  at  once  in  oonformitn- 
with  the  verdict    [C.  L.  §  3696. 

OaL  C.  Civ.  P.  5  891. 

3726.  Judgment  entered  within  two  days  after  trial  by  court 

When  the  trial  is  by  the  court,  judgment  must  be  entered  at  tiie  close  of  the  trial, 

or  within  two  days  thereafter.    [C.  L.  3697. 

fal.  C.  Civ.  P.  'i  H9:>*.  for  dedfdon.    Kayson  t.  Steele,  13  U.  360;  U  P. 

Trial  is  not  closed  hereunder  till  case  submitted  1042. 

3727.  Judgment  when  counterclaim  established.  AVhere  a  counter- 
claim is  established  which  equals  the  plaintiS 's  demand,  the  judgment  must  be 
in  favor  of  the  defendant.  Where  it  is  loss  than  the  plaintiiS's  demand,  plaintiff 
must  have  judgment  for  the  residue  only.  W^hei-e  it  exceeds  the  plaintiff^s  ddnand. 
the  defendant  must  liave  judgment  for  the  excess.    [C.  L.  §  3409*. 

Mont.  Civ.  P.  g  1627;  Cal.  C.  Civ.  P.  g  666».  Counterclaim,  g?  3689-3691. 

3728.  Judgment  where  defendants  not  all  served.  Joint  prop- 
erty.  If  the  action  be  on  a  contract  against  two  or  more  defendants,  and  w 
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smumona  be  served  on  one  or  more  bat  not  on  all,  the  jadgmeat  shall  be  entered 
only  against  those  who  were  served,  if  the  contract  be  a  several  or  a  joint  and 
several  contract;  but  if  the  contract  be  a  joint  contract  only,  the  judgment  shall 
be  entered  against  all  the  defendants,  but  shall  only  be  enforced  against  the  joint 
property  of  all  and  the  separate  property  of  the  defendants  served. 

Mont.  Civ.  P.  2  1625. 

Actions  against  persons  severally,  or  jointly  and  sererally  liable,     2913,  2954. 

3729.  Form  of  judgfmentB.  Judgments  in  justices'  courts  must  be 
entered  substantially  in  the  form  in  whi(^  they  are  required  to  be  entered  in 
district  courts.    When  the  judgment  is  rendered  in  a  case  where  the  defendant 

Ib  subject  to  arr^t  and  imprisonment  thereon,  the  fact  that  the  defendant  is  so 
subject  must  be  stated  in  the  judgment.    [C.  L.  §  3598. 

Cal.  C.  Civ.  p.  2  893*.  Judgments,  district  eonrt>  U  3183-3200. 

3730.  If  amount  fomid  due  exceeds  jurisdiction,  excess  remitted. 
When  the  amount  found  due  to  either  party  exceeds  the  sum  for  which  the  justice 
is  authorized  to  enter  judgment,  such  party  may  remit  the  excess  uid  judgment 
may  be  rendered  for  the  residue.    [C.  L.  3599. 

Cal.  C.  Civ.  P.  g  894.  Leas  than  three  hundred  doUare,  U  688-690. 

3731.  Defendant  majr  offer  to  compromise.  Effect.  If  the  defend- 
ant, at  any  time  before  the  trial,  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  immediately  have  judgment 
therefor,  with  the  costs  then  accrued ;  but  if  he  does  not  accept  such  offer  before 
the  trial,  and  fails  to  recover  in  the  action  a  sum  in  excess  of  the  offer,  he  cannot 
recover  costs,  but  costs  must  be  adjudged  against  him  from  the  time  of  the  offer, 
and  if  he  recovers,  be  deducted  from  his  recovery.  But  the  offer  and  failure 
to  accept  it  cannot  be  given  in  evidence  to  affect  the  recovery  otherwise  than  as  to 
costs.    [G.  L.  §  3600. 

(^1.  C.  dy.  P.  2  695*.  which  defendant  declined  to  give,  plaintiff  could 

Tender,     34^3487.   Tender  and  depout,  costs,     not  afterward,  before  trial,  take  jucUpnent  for  sev- 


Where  defendant  offered  seventy-five  dollars      P.  590. 
hereunder,  and  plaintiff  refused,  asking  more, 

3732.  Costs  of  prevailing  party  included  in  judgment.  The  ju&- . 
tice  must  tax  and  include  in  the  ju^ment  the  costs  fdlowed  by  law  to  tiie  pre- 
vailing party.    [C.  L.  §  3601. 

Cal.  C.  Civ.  P.  i  896.  itemised  on  docket,  2  37G7.  Fees  of  Justice  of  the 

No  cost  bill  need  be  filed,  i  339H,   Cosbi  to  be     peace,  if  978. 

3733.  Abstract  of  judgment.  Form.  The  justice,  on  the  demand 
of  a  party  in  whose  favor  judgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  substantially  the  following  form  (filling  blanks  according  to  the  fact) : 

State  of  Vtah,  county  of  .    plaintiff  v.  defendant,  in 

justice's  court  before   ,  justice  of  the  peace,   precinct  (or  ciiy), 

 ,  189 — ,  (insert  date  of  abstract)  judgment  entered  for  plaintiff,  (or  defend- 
ant) for  $  ,  on  the  day  of  ,  189 — .    I  certify  that  the  foregoing  is 

a  correct  abstract  of  a  judgment  rendered  in  said  action  in  my  court  (or,  as  the 

case  may  be,  in  the  court  of  ,  justice  of  the  peace,  as  appears  by  his  docket 

now  in  my  possession,  as  his  successor  in  office). 

Date,   ,  Justice  of  the  peace.    [C.  L.  §  3602. 

CW.  C.  Cly.  p.  i  897. 

3734.  Abstract  filed  in  district  court.  Docketed.  The  abstract 
may  be  filed  in  the  oflfice  of  the  clerk  of  the  district  court  of  any  county  in  the 
state,  and  must  be  docketed  in  the  judgment  docket  of  the  district  court  thereof. 
The  time  of  the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him  thereon, 
and  entered  in  the  docket.    [C.  L.  §  3603*. 

CkL  C  Qv.  P.  I  898*. 

TnuiflCTipt  of  Judgment  1^  a>nfesrion,  statement  to  acoompany,  |  3216. 


i  3347. 
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3735.  Id.  Execution  issued  from  district  court.  From  the  time  of 
the  docketing  in  the  office  of  the  derk  of  any  district  court  execution  may  be 
issued  thereon  in  the  same  manner  and  vith  like  eCEeot  aa  if  issued  on  a  judgmeDt 
of  the  district  cotirt    [C.  L.  §  3604. 

Oal.  C.  CiT.  P.  §  899*. 

3736.  Judgment  a  lien  only  when  docketed  in  district  court.  A 
judgment  rendered  in  a  justice's  court  creates  no  lien  upon  any  lands  of  the 
defendant,  unless  such  an  abstract  is  filed  and  docketed  in  the  office  of  the  clerk  of 
the  district  court  of  the  county  in  which  the  lands  are  situated ;  and  when  ao 
filed  and  docketed,  such  judgment  is  a  lien  upon  the  real  proper^  of  the 
ment  debtor,  not  exempt  from  execution,  situated  in  that  county,  for  the  penoA 
of  five  years  from  the  date  of  the  judgment,  unless  the  judgment  be  previously 
satisfied.    [C.  L.  §  3605. 

Gal.  G.  Civ.  P.  2  900*. 

Limitatioa  of  acOoD  oa  Jadgment,  dght  years,  2  2874. 


3737.  Execution  issued  within  five  years.  Execution  for  tbe 
enforcement  of  a  judgment  of  a  justice's  court,  may  be  issued  on  the  application 
of  the  party  entitled  thereto,  at  any  time  within  five  years  from  the  entiy  of 
judgment.    [C.  L.  §  3606. 

Oal.  C.  Civ.  P.  2  eoi» 

3738.  Id.  To  whom  directed.  Contents.  The  execution  when 
issued  by  a  justice  shall  be  directed  to  the  sheriff,  or  to  a  constable  of  the  country, 
and  subscribed  by  the  justice  by  whom  the  judgment  was  rendered  or  by  lus 
successor  in  office.  It  shall  intelligibly  refer  to  the  judgment,  by  stating  the 
names  of  the  parties,  and  the  name  of  the  justice  before  whom,  and  of  the  coun^ 
and  precinct  where,  and  the  time  when,  it  was  rendered,  the  amount  of  the  judg- 
ment, if  it  be  for  money,  and  if  less  than  the  whole  is  due,  the  true  amount  doe 
thereon.  It  must  contain,  in  like  cases,  similar  directions  to  the  sheriff  or  ooa- 
stable  as  are  required  in  exeouticms  issued  from  the  district  court.    [C.  L.  §  3607. 

Oal.  C.  Civ.  P.  3  902*.  Execution,  diatarict  court,  U  323^-3371. 

3739.  Justice  may  renew  by  indorsement.  Reissue.  An  execo- 

tion  may,  at  the  request  of  the  judgment  creditor,  be  renewed  before  the  eipi- 
ration  of  the  time  fiied  for  its  return,  by  the  word  "  renewed  "  written  thereon, 
with  the  date  thereof  and  subscribed  by  the  justice.  Such  renewal  has  the  ^ect 
of  an  original  issue,  and  may  be  repeated  as  often  as  necessary.  If  an  execution 
is  returned  unsatisfied,  another  may  be  afterwards  issued.    [C  L.  §  3608. 

CaX.  C.  Civ.  P.  §  903. 

3740.  How  executed.  Powers  of  constable.  The  sheriff  or  oonstaWe 

to  whom  the  execution  is  directed,  must  execute  the  same  in  the  same  manner  w 
the  sheriff  is  required  to  proceed  upon  executions  directed  to  him,  and  the  con- 
stable, when  the  execution  is  directed  to  him,  is  vested  for  that  purpose  witili  bU 
the  power  of  the  sheriff.    [G.  L.  §  3609. 

CW.  C.  Civ.  p.  3  904» 

3741.  Proceedings  supplementary:  provisions  applicable.  Ilw 

provisions  of  this  code  as  to  proceedings  supplementary  to  execution  in  the  district 
court  are  applicable  to  justices'  courts,  thenecessaty  changes  and  snbstitutioas 
being  made  therein.    [C.  L.  §  3610. 

Oal.  C  Civ.  p.  2  906*.  Prooeedinga  mpplementeir,  H  3279-3BSL 
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OHAFTEB  79. 

JUSTICES'  COURTS— NEW  TRIALS  AND  APPEALS. 

3742.  New  trial,  for  what  causes  granted.  A  new  trial  may  be 
granted  by  the  justice  on  motion  made  within  ten  days  aft^  the  entry  of  jadg- 
mmtf  tar  any  of  the  fcdlowing  causee : 

1.  Accident  or  snrpriBe,  which  ordinary  prudence  oonld  not  have  guarded 
against. 

2.  Exceesive  damages,  appearing  to  have  been  given  under  the  influence  of 
passion. 

3.  InsuflSciency  of  the  evidence  to  justify  the  verdict  or  other  decision. 

4.  Newly  discovered  evidence  material  for  the  party  making  the  application, 
which  he  could  not  with  reasonable  diligence  have  discovered  and  prcMluoed  at 
the  time.    [C.  L.  §  8666. 

3743.  Id.  Application  on  affidavit  and  notice.  Counter  affida- 
vits. The  application  shall  be  made  upon  affidavit  and  notice.  The  affidavit 
shall  be  filed  with  the  justice,  with  a  statement  of  tlie  grounds  upon  which  the 
party  intends  to  rely.  The  adverse  party  may  use  counter  affidavits  on  the 
motion,  provided  they  are  filed  one  day  previous  to  the  hearing  of  the  motion. 
[C.  L.  §  3656. 

CO.  C.  Ov.  p.  S  974*. 

Notices,  and  filing  and  service  of  papen,  district  court,  22  3330-3337. 

3744.  Appeal  within  thirty  days.  Notice  filed  and  served.  Any 

party  dissatisfied  with  a  judgment  rendered  in  a  justice's  court,  whether  the  same 
was  rendered  on  default,  or  after  a  trial,  may  appeal  therefrom  to  the  district 
court  of  the  county  at  any  time  within  thirty  days  after  the  rendition  of  judgment. 
The  appeal  shall  be  taken  by  filing  a  notice  thereof  with  the  jnstice,  and  serving 
a  copy  on  the  adverse  party.    [C.  L.  §  3657. 

Appeal  to  district  court,  final,  wfaen.  Con.  art.  8,  sec.  9. 

3745.  Trial  anew  in  district  court.   Practice.  Amendments.  All 

causes  appealed  to  the  district  court  shall  be  heard  anew  in  said  court,  and  said 

court  may  r^ulate  by  rule  the  practice  in  such  cases,  in  all  respects  not  provided 

for  by  statute;  provided,  that  pleadings  in  the  district  court  in  said  cases  may  be 

amended  in  all  respects  in  the  same  manner  and  upon  the  same  terms  as  are  now 

or  hereafter  may  be  provided  for  the  amendment  of  pleadings  in  cases  originally 

commenced  in  ^e  district  court.    [C.  L.  §  3658. 

Amendments,  district  coart,  23  3001,  3006.  jnatice's  court,  and  he  is  liable  to  be  confronted  with 

An  appeal  from  the  jastice's  court  to  thedistrict  thesametestimonythatcould  haTebeenintrodDced 

coart  entitles  the  appellant  to  a  trial  anew  upon  on  the  trial  before  the  JUBtice,andnoother.  Skews 

the  same  cause  of  action  and  pleadings  aa  in  the  v.  Dunn,  3  U.  166;  2  P.  M. 

3746.  Papers  transmitted  within  five  days.  Remedy  for  fail- 
are.  Upon  receiving  the  notice  of  appeal,  and  on  payment  of  the  fees  of  the 
justice  for  making  the  transcript  and  filing  an  undertaking  as  required  in 
the  next  section,  tiie  justice  shallT  within  five  days,  transmit  to  the  derk  of  the 
district  court  a  certified  copy  of  his  docket,  the  original  pleadings,  all  notices, 
motions,  and  other  papers  filed  in  the  cause,  the  notice  of  appeal,  and  the  under- 
taking filed ;  and  the  justice  may  be  compelled  by  the  district  court,  by  an  order 
entere<l  upon  motion,  to  transmit  such  papers,  and  may  be  fined  for  neglect  or 
refusal  to  transmit  the  same.  A  certifi^  copy  of  such  order  may  be  served  on 
the  justice  by  the  party  or  his  attorney.  In  the  district  court  either  party  may 
have  the  benefit  of  alt  l^al  objections  made  in  the  justice's  court.  [C.  L. 
§3659. 

CU.C.aT.P.  JflTT*. 

Fee  for  preparing  and  ceitilfring  transcript,  oa«  dollar,  3  978. 

3747.  Undertaking  filed  within  five  days  after  notice.  Form.  An 
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appeal  from  a  justice's  court  shall  not  be  effectual  for  any  purpose  unUaBin 
undertaking  be  filed  within  five  days  after  filing  the  notice  of  appeal,  with  twoor 
more  sureties,  in  the  sum  of  one  hundred  dollars,  for  the  payment  of  the  costaon 
the  appeal;  and,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice  tiie 
amount  of  the  judgment,  including  costs,  when  the  judgment  is  for  the  payment 
of  money,  or  twice  the  value  of  the  property,  including  costs,  when  the  ju%ment 
is  for  the  recovery  of  specific  personal  property ;  and  shall  be  to  the  effect,  wbm 
the  action  is  for  the  recovery  of  money,  ^lat  the  plaintiff  will  pay  the  amoont 
of  the  judgment  appealed  from  and  all  costs  if  the  appeal  be  withdrawn  or  dis- 
missed, or  the  amount  of  any  judgment  and  all  coats  that  may  be  recovered  against 
him  in  said  action  in  the  district  court;  and  that  if  the  appellant  does  not  make 
such  payment  within  thirty  days  after  the  entry  of  judgment  in  the  district  court 
or  of  the  date  of  the  withdrawal  or  dismissal  of  the  appeal,  jndgm^t  may  be 
entered  on  motion  of  the  respondent  in  his  favor  against  the  sureties  for  Boch 
amount  with  interest  and  costs ;  and-  judgment  may  be  entered  against  the  sor- 
ties  by  the  court  having  jurisdiction  of  the  case  pursuant  to  the  stipnlati(Hui 
herein  designated.  When  the  action  is  for  the  recovery  of  or  to  foreclose  a  lien 
on  specific  personal  property,  the  undertaking  shall  be  to  the  effect  that  the 
appellant  will  pay  the  judgment  and  cwts  appealed  from,  and  obey  the  ordtf  of 
the  court  made  th«*ein,  if  the  appeal  be  withdrawn  or  dismiBsed,  or  will  pay  tibe 
amount  of  any  judgment  and  costs  which  may  be  recovered  against  him  in  aud 
action  in  the  district  court,  and  will  obey  any  order  by  the  court  therein.  When 
the  j  udgment  appealed  from  directs  the  delivery  of  the  possession  of  real  property, 
the  undertaking  shall  be  to  the  effect  that  during  the  possession  of  such  prop- 
erty by  the  appellant  he  will  not  commit  or  suffer  to  be  committed  any  wac^ 
thereon,  and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the  jadgment 
affirmed,  or  judgment  be  recovered  against  him  in  the  action  in  the  district  court, 
he  will  pay  the  value  of  the  use  and  occupation  of  the  property  from  the  time  of 
the  appeal  until  the  ddivery  of  possesion  thereof ;  or  that  he  will  pay  any  jadg- 
ment and  costs  that  may  be  recovered  against  him  in  said  action  in  the  district 
court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of  the  court  from  which  Uie 
appeal  is  taken,  and  which  sum  must  be  spudfied  In  the  undertaking.  [C.  L 
§  3660*. 

Gal.  C.  Civ.  P.  g  978*:  Mont.  C.  P.  g  1764.  bond  ia  filed  within  five  da^  or  not  under  Mdim 

Dismissal  of  appeal,  §  3750.  3660,  C.  L.  1888.   Pratt  v.  Oilbeit,  8  U.  54;  P- 

An  appeal  Is  complete  bo  fiu  as  the  Justice's  coait  965. 
losing  jurisdiction  Is  concerned,  whether  an  appeal 

3748.  Notice  of  filing  undertaking.  Exception.  Justification. 
Deposit.  "When  an  undertaking  on  appeal  is  filed,  notice  of  such  filing  shall  be 
given  to  the  respondent.  The  undertaking  shall  be  accompanied  by  the  affidavits 
of  the  sureties  that  they  are  residents  of  the  county  and  are  each  worth  the 
amount  specified  in  the  undertaking,  over  and  above  all  tlieir  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution.  .  The  adverse  party  may, 
however,  except  to  the  sufficiency  of  the  sureties  within  two  days  after  notice  of 
the  filing  of  the  undertaking,  and  unless  they  or  other  sureties  justify  before  the 
justice  from  whose  court  the  appeal  is  taken,  within  two  days  thereafter,  upm 
notice  to  the  adverse  party,  the  appeal  shall  be  regarded  as  if  no  underteking  had 
been  given.  A  deposit  of  the  amount  of  the  judgment  appealed  from,  including 
all  costs,  or  the  value  of  the  property  and  all  costs,  in  actions  for  the  recovery  of 
specific  personal  property,  with  ^e  justice,  shall  be  equivalent  to  the  filing  of  the 
undertaking  in  this  section  mentioned;  and  in  sach  cases  the  justice  shall  trans- 
mit the  money  to  the  clerk  of  the  district  court,  to  be  by  him  paid  oat  cm  the  order 
of  the  court.    [C.  L.  §  3660*. 

Cal.  C.  Civ.  P.  §  978*.  Qaaliflcationg  of  sureties  generally,  ?  3198. 

3749.  Undertaking  stays  execution.  Order.  Relinquishment 
Oosts.  If  an  execution  be  issued,  on  the  filing  of  the  undertaking  staying  nU 
proceedings,  the  justice  shall  by  order  direct  the  officer  to  stay  all  proceedings  on 
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the  same.  Buoh  officer  must,  upon  payment  of  his  fees  for  services  rendered 
on  the  ezecntion,  thereapon  relinqni^  all  property  levied  upon  and  deliver  the 
same  to  the  judgment  debtor,  together  with  all  moneys  collected  from  sales  or 
otherwise.  If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the  prop* 
erty  or  proceeds  thereof,  as  may  be  necessary  to  pay  the  same.  [0.  L.  §  3661. 
cw.  c.  CSV.  p.sm 

3750.  When  appeal  may  be  diamissed.  On  notice,  an  appeal  may  ^4'pfU4^t/v£i^ 
be  dismissed  for  either  of  the  following  causes :  mJt^ 

1.  That  it  was  not  taken  in  time.  C-^HJ^,*-  ^> 

2.  That  the  papers  were  not  docketed  in  the  district  court  within  thirty  /ti^^ 
days  after  the  filing  of  the  transcript  with  the  clerk.  ' 

3.  That  the  undertaking  is  insufficient ;  jmwuled,  that  the  district  court  may 
permit  a  new  undertaking  to  he  filed. 

4.  That  the  justice  did  not  have  jurisdiction  of  the  subject  matter  of  the 
action. 

CoBta  on  digmiaMtl,  \  3345.  When  prevailing  party  Inanaction,beforeajusticeof  tbe  peace,  against 
entitled  to  costs  on  appeal,  \  3313.  a  t«iiaDt  at  will  for  Qolawful  detainer,  in  which 

The  district  court  cannot  dismiss  an  appeal  from  the  defendant  claims  specific  performance  of  a  ver- 
a  justice's  court  except  where  the  informalities  are  bul  lease  for  more  tt^n  one  year,  and  aska  that  the 
sach  as  to  render  tlie  appeal  ineffectual.  WescotC  action  bo  certified  to  the  district  court,  such  answer 
V.  Eccles,  3  U.  258;  2  F.  rtSt.  dooa  not  state  an  affirmative  defease,  and  hence  the 

Wbeo  it  appears  that  a  cause  over  which  a  jus-     dismissal  of  the  case  by  the  justice,  on  motion  or 
tioe's  court  has  no  jurisdiction,  owing  to  the  fact     the  plaintiff,  and  the  order  of  the  district  court 
thAttheeaose  involves thetrial  of  titleto  land,  and      dismissing  the  case,  on  appeal,  and  entering  judg- 
the  cause  has  been  broufiht  into  the  district  court     meat,  are  not  erroaeous.  Flygare  v.  Malooey,  12 
by  an  appeal,  it  is  the  duty  of  the  district  coun  to      V.  4ff7;  23  P.  878. 
diaraias  the  appeal  because  the  justice  bad  no  juriB- 
diction.  Ceregfalno  v.  Third  District  Coort  of  Ctah 
Tenitoxr,  S  U.  455;  32  P.  667. 

3751.  Proceedings  after  appeal  dismissed.  When  an  appeal  is  dis- 
missed and  a  certified  copy  of  the  order  of  dismissal  is  filed  in  the  justice's  court 
in  which  the  judgment  is  rendered,  the  judgment  appealed  from  shall  have  the 
same  force  and  validity  and  may  be  enforced  in  the  same  manner  as  if  no  appeal 
had  been  taken.  In  case  an  appeal  is  taken  to  the  supreme  court  after  a  certified 
copy  of  the  order  aforesaid  is  filed  in  the  justice's  court,  and  execution  is  stayed, 
the  judgmrat  therein  shall  be  suspended  until  further  order  of  the  district  court. 

N.  Dale,  (lae)  \  6780*.  Judgment  against  sureties  after  diuniflGal,  |  3747. 


Chapter  80. 

JUSTICES'  COURTS^GKNERAL  PROVISIONS. 

3752.  Oontempts  for  which  justice  may  punish.  A  justice  may 
punish,  as  for  contempt,  persons  guilty  of  the  following  acts,  and  no  other : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  justice  while 
holding  court,  tending  to  interrupt  the  due  course  of  a  trial  or  othw  judicial  pro- 
ceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance  in  the 
presence  of  the  justice,  or  in  the  immediate  vicinity  of  tbe  court  held  by  him, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order  or  process 
made  or  issued  by  him. 

4.  Disobedience  to  a  subpcena  duly  served,  or  refusing  to  be  sworn  or  to 
answer  ae  a  witness. 

5.  Rescuing  any  person  or  property  in  the  custody  of  aji  officer  by  virtue  of 

an  order  or  process  of  tiie  court  held  by  him.    [C.  L.  §  3611. 

Cal.  C.  Civ.  P.  \  906.  not  contempts  hereonder.   People  T.  Carrlngton, 

Powers  of  courts  generally,  \  687.  5  U.  531;  17  P.  735. 

Newspaper  pnblicationB  oonceming  conrta  ore 
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3763.  Procedure  when  committed  in  presence  of  court.  Wfaeu  a 
oontempt  is  committed  in  the  immediate  view  and  presence  of  the  justice,  it  may 
be  pnnished  summarily ;  to  that  end  an  order  must  be  made  reciting  the  facts  u 
they  occurred,  and  adjudging  that  the  person  proceeded  against  is  thereby  guilty 
of  contempt,  and  that  he  be  punished  as  ther^  prescribed.    [C.  L.  §  3612. 

CaL  C.  CiT.  p.  5  907. 

3754.  Id.  When  not  committed  in  presence  of  court.  When  the 
contempt  is  not  committed  in  the  immediate  view  and  presence  of  the  justice  a 
warrant  of  arrest  may  be  issued  by  such  justice,  on  which  the  person  so  guilty 
may  be  arrested  and  brought  before  the  justice  immediately,  when  an  opportunity 
to  be  heard  in  his  defense  or  excuse  must  be  given.  The  justice  may  tiiereuptw 
dischai^e  him,  or  may  convict  him  of  the  oflense.    [C.  L.  §  3613. 

Cal.  C.  Civ.  P.  2  908. 

3756.   Penalty.   A  justice  may  punish  for  contempts  by  fine  or  imprisoa- 
ment,  or  both ;  such  fine  not  to  exceed  in  any  case  one  hundred  dollars,  and  sodi 
imprisonment  one  day.    [C.  L.  §  3614. 
Oal.  c.  av.  P.  ?  909. 

3756.  Entry  in  docket.  The  conviction,  specifying  particulvly  the 
oSense  and  the  ju^ment  thoreon,  must  be  entered  by  the  justice  in  his  docket 
[C.  L.  §  3616. 


3757.  Justice  to  keep  docket.  Entries.  Every  justice  must  keep  a 
book,  denominated  a  "docket,"  in  which  must  be  entered  : 

1.  The  title  of  eveiy  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding,  and,  if  a  sum  of  money  be  claimed, 
the  amount  thereof. 

3.  The  date  of  the  service  of  the  summons  and  the  time  of  its  return;  and 
if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of  attachment  be  issued,  a 
statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or  their  non-appear- 
ance, if  default  be  made ;  a  minute  of  the  pleadings  and  motions,  if  in  writii^. 
referring  to  them,  if  not  in  writing,  a  concise  statement  of  the  material  parts  d 
the  pleadings. 

5.  Every  adjournment,  stating  on  whose  application  and  to  what  time. 

6.  The  demand  for  a  ^al  by  jury,  when  the  same  is  made,  and  by  whom 
made,  the  order  for  the  jury,  and  the  time  appointed  for  the  return  of  the  jury, 
and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the  names  of  all 
witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury  and  when  received.  It  the  jury  disagree  and  are 
discharged,  the  fact  of  such  disagreement  and  dischai^ 

9.  The  judgment  of  the  court,  specifying  Idie  inoeAs  included,  and  tke  time 
when  I'endered. 

10.  An  itemized  statement  of  the  costs. 

11.  The  issuing  of  the  execution,  when  issued,  and  to  whom;  the  roiewals 
thereof,  if  any,  and  when  made;  and  a  statement  of  any  money  paid  to  the  justice, 
and  when  and  by  whom. 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the  appeal  bond, 
if  any  be  filed.    [C.  L.  §  3616*. 

CbI.  c.  a.v.  P.  i  911*. 

3758.  Id.  Entries,  when  and  where  made.  Prima  t&cie  evidence. 

The  several  particulars  of  the  last  section  specified  must  be  entered  under  the 
title  of  the  action  to  which  they  relate,  and,  unless  otherwise  in  this  code  provided, 
at  the  time  when  they  occur.    Such  entries  in  a  justice's  docket,  or  a  transcript 
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thereof,  oertified  by  the  jostioe,  or  his  anooeaaor  in  offioe,  are  prima  fade  evidence 
of  the  facts  so  stated.    [G.  L.  g  8617*. 

Ctl.  C.  Ot.  P,  8  912. 

3759.  Index  to  docket.  A  justice  must  keep  an  alphabetical  index  to 
his  docket,  in  which  mast  be  entered  the  names  of  the  parties  to  each  judgment, 
vitik  a  r^erence  to  the  page  of  entry.  The  manea  of  the  plaintiffs  must  be  entered 
in  the  index  in  the  alp&abetical  order  of  the  first  letter  of  the  family  name. 
[C.  L.  §  3618. 

CU.  C.  CiT.  p.  2  913. 

3760.  Dockets  and  files  delivered  to  successor.  Every  justice  of 
the  peace,  upon  tlie  expiration  of  his  tei*m  of  ofiice,  must  deporat  with  his  successor 
his  official  dockets  and  all  papers  filed  in  his  office,  as  well  his  own  as  those  of  his 
predecessors  or  any  other  which  may  be  in  his  custody,  to  be  kept  as  public 
records.    [C.  L.  §  3619. 

Cal.  C.  Civ.  P.  2  914, 

3761 .  Id.  Where  de|K)sited  when  vacancy  occurs.  If  the  office  of 
a  justice  becomes  vacant  by  his  death  or  removal  from  the  precinct  or  ci1>y,  or 
otherwise,  before  his  successor  is  elected  and  qu^ified,  tiie  docket  and  papers  in 
possession  of  such  justice  must  be  deposited  in  the  office  of  some  other  justice 

in  the  precinct  or  city,  to  be  by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  precinct  or  city,  then  the  docket  and  papers  of 
such  justice  must  be  deposited  in  the  office  of  the  county  clerk  of  (he  county  to 
be  by  him  delivered  to  the  successor  in  office  of  such  justice.    [C.  L.  §  3620. 
Od.  c.  Qt.  p.  i  91B». 

3762.  Id.    Jurisdiction  of  successor.   Who  is  successor.  Any 

justice  with  whom  the  docket  of  his  predecessor  or  of  another  justice  is  deposited, 
has  and  may  exercise  over  all  actions  and  proceedings  entered  in  such  docket,  the 
same  jurisdiction  as  if  originally  commenced  before  him.  In  case  of  the  creation 
of  a  new  county,  or  of  the  change  of  the  boundary  between  two  counties,  any  jus- 
tice into  whose  hands  the  docket  of  a  justice  fwrnerly  acting  as  such  within  l^e 
BUne  territory,  may  come,  is  for  the  purposes  of  this  section  (wnsidered  the  suc- 
cessor of  such  former  justice.  [C  L.  §  3621. 
chi.acaT.  p.  8916. 

3763.  In  case  of  vacancy,  etc.  The  justice  elected  or  appointed  to  fill 
a  vacancy  is  the  successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  tenn.  When  a  full  term  expires,  the  same  or  another  person 
deeted  to  take  the  office  in  the  same  precinct  or  city,  from  that  time  is  the  suc- 
oesBor.    [C.  L.  §  3622. 

Cai.  C.  Civ.  P.  J  917». 

3764.  Id.  When  two  or  more  equally  entitled.  When  two  or  more 
justices  are  equally  entitled,  under  the  last  section,  to  be  deemed  the  successors 
in  office  of  the  justice,  the  board  of  county  commissioners  for  that  county  must 
by  resolution  spread  upon  its  minutes,  designate  which  justice  is  the  succe-ssor  of 
a  justice  going  out  of  office,  or  whose  office  has  become  vacant.  [C.  L.  §  3623*. 

Ok\.  C  CiT.  P.  2  918*. 

3765.  Subpoenas,  etc.,  issued  to  any  part  of  county.  Justices  of 
the  peace  may  issue  subpoenas  in  any  action  or  proceeding  in  the  (K>urts  held  by 
tiiem,  and  final  process  on  any  judgment  recovered  therein,  to  any  part  of  the 
county.    [G.  L.  §  3624. 

OkI.  C.  CiT.  P.  I  919.  Witnesees,  etc..  In  district  roart,  Sf  3418-3441. 

3766.  Papers,  except  subpoenas,  must  be  filled  out  by  justice. 
Every  paper  made  or  issued  by  a  justice,  except  a  subpoena,  must  be  issued  with- 
out a  blank  to  be  filled  by  another,  otherwise  it  is  void.    [C.  L.  §  3626. 

Gil.  c.  Ot.  p.  2  920*. 
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3767.  Justice  to  receive  and  disburse  money.  JnetaceB  of  the  peace 
innst  receive  from  the  sheriff  or  constables  of  ^eir  counly  all  money  collected  on 

any  process  or  order  issued  from  their  courts  respectively,  and  must  pay  the  same, 
and  all  money  paid  to  them  in  their  official  capacity,  over  to  the  parties  entitled  or 
authorized  to  receive  it,  without  delay.    [C.  L.  §  3626. 
Cai.  C.  av.  p.  2  921. 

3768.  Another  justice  to  attend  in  case  of  disability.  In  case  of 
the  sicknees,  or  other  disability,  or  necessary  absence  of  a  jostioe  on  a  return  day 
of  a  summons,  or  at  the  time  appointed  for  a  irial,  another  jnsMce  of  the  same  pre- 
cinct or  city,  or  an  adjoining  precinct  of  the  county,  may,  at  his  request,  attend 
in  his  behalf,  and  tiiereupon  is  vested  with  the  power,  for  the  time  being,  of  the 
justice  before  whom  the  summons  was  returnable.  In  that  case,  the  proper  entay 
of  the  proceedings  before  the  attending  justice^  subscribed  by  him,  must  be  made  in 
the  docket  of  the  justice  before  whom  the  summons  was  returnable.  If  the  case 
is  adjourned,  the  justice  before  whom  the  summons  was  returnable  may  resume 
jurisdiction.    [C.  L.  §  3627. 

Cal.  C.  Civ.  P.  i  982». 

Change  of  venue  in  case  of  sickness  of  justice,  {  3669. 

3769.  Security  for  costs  may  be  required.  Justices  of  the  peace  may 
in  all  cases  require  a  deposit  of  money  or  an  undertaking  as  security  for  costs  of 
court,  before  filing  the  complaint.  If  the  plaintiff  is  a  non-resident,  however, 
the  defendant  may  demand  that  the  plaintiff  make  a  deposit  of  money  or  give  as 
undertaking  with  two  good  sureties  in  any  sum  not  exceeding  one  hundred 
dollars,  as  the  court  may  determine,  for  payment  of  costs  adjudged  against  the 
plaintiff;  Mid  all  proceedings  shall  stop  unless  such  undertaking  is  given,  and  if 
not  given  within  twenty  days,  the  suit  shall  be  dismissed  without  prejudice. 
[C.  L.  §  3628. 

Oal.  C.  CiT.  P.  §  933*.  QnalificationB  of  sureties  generally,  i 

3770.  Prevailing  party  entitled  to  costs.  The  prevailing  party  in 
justice'  courts  is  entitled  to  costs  of  the  action,  and  also  of  any  proceedings  taken 
by  him  in  aid  of  an  execution  issued  upon  any  judgment  recovered  therein. 
[C.  L.  §  3629. 

Cal.  C.  Civ.  P.  I  924. 

Costs  on  appeal  from  justice's  court,  {  3343.   No  cost  bill  need  be  filed  in  justice's  ooarte,  }  33SS. 

3771.  Justices'  courts  of  limited  jurisdiction,  etc.  Provisions  of 
code  applicable.  Justices'  courts  being  courts  of  peculiar  and  limited  juris- 
diction, only  those  provisions  of  this  code  which  are,  in  their  nature,  applicable 
to  the  organization,  powers,  and  course  of  proceedings  in  justices'  courts,  or  which 
have  been  made  applicable  by  special  provisions  in  this  code,  are  applicable  to 
justices'  courts  and  the  proceedings  therein.    [G.  L.  §  3630. 

Cal.  C.  Civ.  p.  i  925. 

3772.  Deposit  in  lieu  of  undertaking.  In  all  civil  cases  arising  in 
justices'  courts,  wherein  an  undertaking  is  required  as  prascribed  in  this  code, 
the  plaintiff  or  defendant  may  deposit  with  said  justice  a  sum  of  money  equal  to  the 
amount  of  the  required  undertaking,  which  may  be  received  and  held  by  the  justice 
in  place  of  said  undertaking.    [C.  L.  §  3631. 

Cal.  C.  Civ.  P.  8  926*. 
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3773.  Title  known  as  Probate  Code.  This  title  shall  be  known  as 
the  Probate  Code. 


3774.  Where  will  proved  and  letters  granted.  Wills  most  be 
proved  and  letters  testamentary  or  of  administration  gnmted: 

1.  If  the  decedent  be  a  resident  of  the  state,  in  the  county  in  which  he  had 
his  reeidence  at  the  time  of  his  death. 

2.  If  the  decedent  be  a  non-resident  of  the  state:  first,  in  the  county  in 
-which  he  may  have  died  leaving  estate  therein;  second,  in  any  county  in  which 
any  part  of  the  estate  may  be,  the  decedent  not  having  left  estate  in  the  county 
in  which  he  died,  or  having  died  without  the  state. 

3.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first 
made.    [C.  L.  §  3988. 

Ctal.  C.  Civ.  P.  2  12M». 

CSvil  bosinew  arising  in  a  eountj  must  be  tried  there,  Con.  art.  8,  sec  7. 

3775.  Id.  Ooncuirent  jurisdiction.  When  a  case  is  originally  within 
the  jurisdiction  of  the  courts  of  two  or  more  counties,  the  district  court  of  that 
county  in  which  application  is  first  made  for  letters  testamentary  or  of  adminis- 
tration has  exclusive  jurisdiction  of  the  settlement  of  the  estate.    [C.  L.  §  3989*. 

Ca,i.  C.  Civ.  P.  g  1295*. 

3776.  Disqualification  of  judge.  Procedure.  Wherea  jadgeisnezt 
of  kin  to  the  decedent,  or  is  a  l^atee  or  devisee  under  the  will,  or  is  a  witness 
thereto,  or  is  otherwise  interested  or  disqualified  in  any  probate  matter,  he  shall 
order  the  same  transferred  to  the  district  court  of  another  district,  or  to  be  heard 
before  another  judge  of  the  same  district,  or  procure  a  judge  of  another  district 
to  hold  court  for  the  hearing  of  such  matter.  Any  proceeding  so  removed  may 
be  returned  upon  petition  of  any  person  interested,  upon  the  election  or  appoint- 
ment of  another  Judge  not  disqualified.  The  clerk  making  such  transfer  must 
transmit  to  the  clerk  of  the  court  to  whicdi  the  proceeding  is  transferred  a  certified 
copy  of  the  order  of  transfer  and  all  the  papers  on  file  in  his  office  relating  to  the 
matter.    [C.  L.  §§  4089*-4092*. 

Ckl.  C.  CiT.  P.  H  143(^1438^.  See  Sup.  '93,  p.  Disqualiflcation  of  jadsea,  Con.  ait.  8,  aeo.  18; 
1007.  U  692,  693. 

3777.  Orders  at  chambers.  Hearings  at  any  place  in  district, 
when.  The  judge  of  the  district  court  in  which  any  probate  or  guardianship 
matter  ia  pending  may  make  any  order  relating  to  such  proceeding  in  chambers 
at  any  place  in  his  district,  and  such  order  shall  have  the  same  force  and  effect  as 
if  made  by  the  court  sitting  in  the  proper  county.  The  hearing  of  any  matter 
requiring  notice  shall  be  had  at  the  time  and  place  appointed  or  at  the  time  to 
which  the  same  may  be  postponed,  except  that  where  tiiere  is  no  contest,  or  where 
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all  the  paiidee  coneent,  saoh  hearing  may  be  had  at  aaj  place  witiiin  the  judidal 
diBtrict  in  which  the  matfter  is  pendii^.    ['96,  p.  352*. 

Iowa,  HcClain'8  An.  C.  (1688)  «  aslO*. 

StipaUtioii  to  tir  or  hear  mailer  at  any  place,  {  688.   Powen  at  ehambeia,  {{  682,  718. 

3778.  Judges,  powers  of.   Oode  of  civil  procedure  applicable. 

The  district  and  supreme  courts  and  the  judges  thereof  sitting  in  probate  and 
guardianship  matters  shall  exercise  all  such  powers,  consistent  with  the  provisions 
of  this  title,  as  are  or  may  be  conferred  upon  those  courts  or  judges,  respectively, 
in  other  proceedings;  and^  except  as  otherwise  provided  in  this  title,  the  provi- 
taooa  of  the  code  of  ctvil  procedure  shall  be  applicable  to  and  constitute  the  rules 
of  practice  in  probate  and  guardianship  proceedings.    [C.  L.  §  4295*. 

Gal.  C.  Civ.  P.  3  1713*.  JurisdicUoD  of  district  court,  Con.  art.  8,  sec.  7; 

Trials  in  conformity  with  dvil  procedure,  2  4041.     i  670. 

3779.  Validity  of  probate  and  guardianship  orders  and  decrees. 

No  order  or  decree  affecting  the  title  to  real  property,  heretofore  or  hereitfta' 
made  in  any  probate  or  guardianship  matter,  shall  be  held  to  be  void  at  the  suit  or 
instance  of  any  person  claiming  adversely  to  the  title  of  the  decedent  or  ward, 
or  under  a  title  not  derived  from  or  tiirongh  the  decedent  or  ward,  on  account  of 
any  want  of  notice,  defect,  or  irr^ularity  in  the  proceedings  or  of  any  defect 
or  irregularity  in  such  order  or  decree,  if  it  appears  that  before  the  order  or  decree 
was  entered,  the  executor,  administrator,  or  guardian,  as  the  case  may  be,  was 
appointed  by  a  court  of  competent  jurisdiction,  upon  such  notice  as  was  or  may  be 
prescribed  by  law ;  and,  in  an  estate  in  which  a  competent  court  shall  have 
appointed  an  executor,  administrator,  or  guardian  upon  due  notify,  no  objection 
to  any  subsequent  order  or  decree  therein  can  be  taken  by  any  person  claiming 
under  the  deceased  or  under  the  ward,  on  account  of  auy  6U<^  want  of  notice, 
defect,  or  irregularity,  in  any  other  manner  than  on  direct  application  to  the  sHne 
court,  made  at  any  time  before  distribution,  or  on  appeal. 

Validity  of  clerk's  orders,  etc..,  §  S784.   Conclu-  tiave  been  found  and  acted  upon  by  the  prohato 

riveness  of  decrees,  |g  ^6,  8035.   Orders  and  court.   Acts  done  by  tbe  court  which  presuppose 

decrees  need  not  redte  jurisdictional  facts,  i  4089.  the  existence  of  other  act-i  to  make  them  li^lly 

Decree  showing  that  due  notice  was  given  is  con-  operadve,  are  presumplive  proof  of  tbe  Utter, 

elusive  evidence  of  that  fact,  §  4036.  Harris  v.  Chipman,  B  U.  101;  33  P.  242. 

Nothing  to  the  contrary  appearing,  it  will  be  Letters  of  administration  cannot  lie  collaterally 

[tresumed  that  the  probate  court  proceeded  regu-  attacked  for  want  of  a  seal  or  bond  given  by 

arly  in  the  appointment  of  an  administrator.  administrator.  Id. 

Uel)el  V.  Maltese,  2  U. 430.  A  court  of  chanrery  has  power  to  review  a 
Tbe  appointment  of  an  administrator  cannot  be  decree  of  the  probate  court  where  the  same  bu 
oillaterally  attacked  in  an  action  for  tiie  wronj;-  been  obtained  bv  fraud  or  mistake,  though  plain- 
fal  death  of  the  decedent.  Chilton  v.  U.  P.  Ry.  tiff  bad  notice  of  all  of  the  proceedings  in  the  pro- 
Co.,  8  U.  47;  2S  P.  968.  bat«  court,  and  tbe  time  forappeal  from  thcdecea 
Everything  consistent  with  the  record,  which  of  distribution  had  expired.  Benson  v.  Anderaon, 
would  have  warranted  tbe  appointment  and  iraue  10  U.  135;  87  P.  2S0. 
of  letters  of  administration,  will  be  presumed  to 

3780.  Objection  to  decree,  when  available.  An  objection  to  any 
paper,  petition,  decree,  or  order  in  any  probate  or  guardianship  matter,  for  an 
erroneous  or  defective  statement  or  determination  of  any  fact  necessary  to  juris- 
diction which  actually  existed,  or  for  an  omission  to  find  or  state  any  such  fact 
in  such  paper,  petition,  decree,  or  order,  is  available  only  on  direct  application 
to  the  same  court,  or  on  appeal. 

N.  Dak.  (18B5)  i  6185.  any  hearing,  3  4088.   Correction  of  mistakes  ii 

Any  interested  person  has  right  to  be  beard  at     settlements,     S046,  4048. 


Chapter  2. 

POWERS  OF  CLERK. 

3781.  Clerk,  powers  of.  The  clerk  of  the  district  court  shall  have  and 
exercise  within  his  county  all  the  powers  and  jurisdiction  of  the  court,  fwd  of  the 
judge  thereof,  in  the  following  matters: 
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1.  He  may  consider  petitions  for  the  appointment  of  admintBtrators, 
executors,  and  guardians,  and  for  the  probate  of  wills,  and  any  other  petition  or 
written  motion  filed  in  any  probate  or  guardianship  matter,  and  may  set  the  time 
for  the  hearing  of  the  same,  and  prescribe  the  notice  to  be  given. 

2.  He  may  fix  the  amount  of  the  bond  of  the  executor,  administrator,  or 
goai'dian  and  for  that  purpose  may  hear  testimony  as  to  the  property,  rents, 
issues,  and  profits. 

3.  He  may  in  all  cases  examine  sureties,  and  approve  bonds  and  under- 
takings. 

4.  He  may  appoint  a  special  administrator,  and  fix  the  unount  of  his  bond. 

5.  He  may  appoint  appraisers. 

6.  He  may  designate  the  terms  of  and  enter  the  order  for  publication  of 
notice  to  creditors. 

7.  He  may  grant  an  order  of  sale  of  perishable  property.    ['96,  pp.  130-1*. 

Iowa.  McClain'B  An.  C.  (1888)  g  245*.  TSotiea  may  be  dispeiued  with  by  oonaent  in  irrit- 

Notice.  how  given,  time,     4020-4037.    Clerk  to     ing,  }  4DS7. 
give  notice  where  not  otherwise  provided,  g  4026. 

3782.  Minutes  of  court.  Record  of  clerk's  orders.  All  orders 
made  and  proceedings  bad  by  the  clerk  under  the  provisions  of  the  foregoing 
section  shall  be  by  Mm  spread  at  large  upon  the  minutes  of  the  court.  ['96, 
p.  132*. 

3783.  Review  of  clerk's  order.  Any  person  aggrieved  by  any  order 
made  or  entered  by  the  clerk  under  the  powers  conferred  in  this  chapter,  may 
have  the  same  reviewed  in  coui't  at  the  same  or  at  the  next  term,  and  not  after- 
wards, upon  motion  filed,  and  upon  such  notice  as  the  court  may  prescribe. 
Upon  the  filing  of  such  motion,  the  clerk  shall  place  the  cause  or  proceeding  on 
the  docket,  and  the  matter  shfdl  stand  for  hearii^  or  trial  de  novo  in  open  court 

Iowa.  McOain's  An.  C.  (1888)  24a». 

3784.  Validity  of  clerk's  order.  The  records,  orders,  and  judgments 
made  and  entered  by  the  clerk  as  hereinbefore  provided,  and  not  reversed,  set 
amde,  or  modified  by  the  court,  shaU  stand  and  be  of  the  same  force,  validity, 
and  effect,  and  shall  be  entitled  to  the  same  faith  imd  credit,  as  if  made  by  the 
court. 

Iowa,  McCUin's  An.  C.  (1888)  {  S47.  Validly  of  orders  and  decrees  geaezallr,  I  S7». 


3785.  Duty  of  custodian  of  will.  Every  custodian  of  a  will,  within 
thirty  days  after  receipt  of  information  that  the  maker  thereof  is  dead,  must 
deliver  the  same  to  the  district  court  having  jurisdiction  of  the  estate  or  to  the 
executor  named  therein.  Any  person  who  fails  to  produce  the  same  after  receiv- 
ing reasonable  notice  so  to  do,  may  be  committed  to  jail  until  he  does,  and  shall 
be  liable  for  all  damages  occasioned  by  his  failure.    [C.  L.  §  3990*. 


■  Execution  and  revocation  of  wills,  §g  2731-2786.      etc.,  U  2802-2823.    Succesaion,  J  2824-2850. 

3786.   Who  may  petition  for  probate.   Any  person  interested  may,  at 
any  time  after  the  death  of  the  testator,  petition  the  court  to  have  the  will  proved. 
[C.  L.  §  3991*. 
Cal.  C  Ctv.  P.  8  ieo9». 
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3787.  Petition,  contents  of.   A  petition  for  the  probate  of  a  will  shonld 

Bhow : 

1.  The  jurisdictional  facte. 

2.  Whether  the  person  named  as  executor  conBentB  to  act  or  rraiounoes  hi» 
right  to  letters  testamentary. 

3.  The  names,  ages,  and  reEddence  of  the  heirs  aad  devisees  of  the  decedeot, 
so  far  as  known  to  the  petitioner. 

4.  The  probable  value  and  character  of  the  property  of  the  estate. 

5.  The  name  of  the  person  for  whom  letters  teetammtacy  are  prayed- 
[C.  L.  §  3992*. 

OA.  C.  Civ.  P.  ?  1300*. 

3788.  Executor  forfeits  rights,  when.  If  the  person  named  in  a  will 
as  ^ecutor,  for  thirty  days  after  he  has  knowledge  of  the  death  of  ihe  testator 
and  that  he  is  named  as  executor,  fails  to  petition  tor  the  probate  of  the  irill,  and 
for  letters  testamentary,  he  may  be  held  to  have  renounced  his  r^t  to  letfcen, 
and  the  coart  may  appoint  any  other  competent  person  administrator,  unless  good 
cause  for  delay  is  shown.    [C.  L.  §  3993. 

Cal.  C.  Civ.  P.  §  1801*. 

Peraon  indicated  by  will,  thongli  not  named,  entitled  to  letters,  'i  2818. 

3789.  Hearing  and  notice.   When  the  petition  is  filed  it  must  be  set 
,             -  for  hearing ;  notice  of  whi<^  shall  be  given  by  publication  and  by  the  mailing  of 

CH4^i^  /9     notices  to  the  heirs  and  to  the  executor  if  he  be  not  the  petitions.    [C.  L 
/Jog,  §§  3995*,  3996*. 

'  »  Z  Y  Oil.  C.  av.  p.  \\  iafl8»,  1S04*.  Notice  generally,  time,  form,  etc,  \\  4Oeft-408r. 

3790.  Nuncupative  wills.    Petition.    Nuncupative  wills  may  be 

admitted  to  probate  at  any  time  after  the  decedent  has  been  dead  ten  days  and 

within  six  months  after  the  testamentary  words  have  been  spoken,  on  petition 

and  notice  as  provided  for  the  probate  of  wills.    The  petition,  in  addition  to  ^ 

jurisdictional  facts,  should  all^  that  the  testamentary  words  or  the  substance 

thereof  were  reduced  to  writing  within  thirty  days  after  they  were  spoken,  which 

writing  must  accompany  the  petition.    [C.  L.  §  4021*. 

C:al.  C.  Oiv.  P.  §  1344*.  \\  2746^8748.  Olographic  will  may  be  pro wd»  iff 

Execution  and    proof   of    nuncupative   will,      other  private  wridngB,  \  2730. 


COHTBSm 

3791.  Contesting  will.  Written  grounds.  Notice.  Pleadings. 
If  any  one  appears  to  contest  the  will,  he  must  file  written  grounds  of  opposition 
to  the  probato  thereof,  and  serve  a  copy  on  the  petitioner,  and  on  the  proposed 
executor  or  executors,  if  he  or  they  be  ngt  the  petitioners,  and  shall  mail  noticefl 
of  such  contest  to  the  heirs.  Any  one  or  more  such  persons  may  demur  thereto 
upon  any  of  the  grounds  of  demurrer  provided  in  the  code  of  civil  procedure.  H 
the  demurrer  is  sustained,  the  court  must  allow  the  contestant  a  reasonable  time, 
not  exceeding  ten  days,  within  which  to  amend  his  written  opposition.  If  the 
demurrer  is  overruled,  the  petitioner  and  others  interested  may  jointly  or  aqi*' 
ratoly  answer  the  contestant's  grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.    [C.  L.  §  4002*. 

Cal.  C.  Civ.  p.  \  1812». 

Any  interested  person  may  he  heard  on  any  proceeding,  \  4038. 

3792.  Proof  by  subscribing  witnesses.  If  the  will  is  not  contested, 
it  may  be  admitted  to  probate  on  the  testimony  of  one  subscribing  witness.  It 
the  will  is  contested,  all  the  subscribing  witnesses  who  are  present  in  the  county, 
and  who  are  of  sound  mind,  must  be  produced  and  examined,  and  the  dea^ 
absence,  or  insanil^  of  any  of  them  must  be  satisfactorily  shown.  If  none  of  tiw 
subscribing  witnesses  reside  in  the  county  at  the  time  appointed  for  proTing 
the  will,  the  court  may  admit  the  testimony  of  other  witnesses  to  prove  the 
sanity  of  the  testator  and  the  execution  of  the  will ;  and  as  evidence  of  the  exe- 
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ration  it  may  admit  proof  of  the  handwriting  of  the  testator,  and  of  thesubsuribiiig 
witnesees,  or  any  of  them.    [G.  L.  §  4004*. 

CU.  C.  Civ.  p.  2  1315*.  puties,  eto.,  3  40SO.    Subscribing  wltntwies,  U 

Coart  may  ^poiut  attorney  to  represent  abMnt     27S8,  S7S7. 

3793.  Id.  Testimony  reduced  to  writing.  The  testimony  of  each  wit- 
ness shall  be  rednced  to  writing  and  signed  by  him,  and  the  same  shall  be  evidence 
in  any  sabseqaent  contests  concerning  the  vididity  of  the  will,  or  the  sufficiency 
of  tiie  proof  thereof,  if  the  witness  is  dead,  or  has  permanency  removed  from  the 
state.    [C.  L.  §  4005. 

dl.  C.  Civ.  p.  S  1816. 

3794.  Certificate  of  proof.  It  the  court  is  satisfied,  upon  the  proof 
taken,  or  from  the  facte  found  by  the  jury,  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  of  its  execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fraud,  or  undue  influence,  a  certificate  of 
the  proof  and  of  the  facts  found  signed  by  the  judge  and  attested  by  the  seal 
of  the  court,  must  be  attached  to  the  will.    [C.  L,  §  4006*. 

GO.  a  Civ.  P.  J  1817." 

bBocsto  be  tried  as  in  civil  procedure,  §S  4041,  40^. 

3795.  Will  to  be  recorded.  Written  testimony  filed.  The  will,  and 
a  certificate  of  the  proof  ther^f,  must  be  filed  and  recorded  by  the  clerk,  and  the 
same,  when  bo  filed  and  recorded,  shall  constitute  part  of  the  record  in  the  cause 
or  proceeding.  All  testimony  reduced  to  writing  shall  be  filed  by  the  derk. 
[C.  L.  §  4007. 

CU.  C  CiT.  P.  8  1818». 

3796.  Subsequent  contests  by  infiants  and  others.  Any  pei-sou 
who  has  not  contested  a  will,  or  who  has  contested  by  attorney  appointed  by  the 
court  without  his  knowledge,  may  contest  the  same  or  the  probate  thereof  at  any 
time  within  one  year  after  the  admission  to  probate,  and  not  afterward ,  except  that 
infants  and  persona  of  unsound  mind  shall  be  entitled  to  the  period  of  one  year 
after  their  respective  disabilities  are  removed  in  which  to  contest;  provided,  that 
this  section  shall  not  be  construed  to  permit  any  heir,  devisee,  or  legatee,  in  the 
ev^t  of  the  annulment  of  a  will  or  the  annulment  of  the  probate  thereof,  to 
pursue  the  property  of  the  decedent  or  any  part  of  the  same  into  the  hands  of 
any  person  who  purchased  such  property  prior  to  such  revocation  in  good  faith 
wd  for  value  at  executor's  or  administrator's  sale  or  from  any  heir,  devisee,  or 
distributee  after  distribution.    [C.  L.  §§  3999*,  4011*,  4016*. 

CiL  C.  Civ.  P.  S§  1307*.  1327»,  1333». 

3797.  Petition  for  revocation.  Notice.  'Upon  filing  a  petition  for 
revocation,  citation  must  be  issued  to  the  executors  of  ^e  will,  or  to  the  admin- 
istrators with  the  will  annexed,  and  to  all  the  legatees  and  devisees  mentioned 
in  the  will,  and  heira  residing  in  the  state  so  far  as  known  to  the  petitioner;  or 
to  their  guardians,  if  any  of  them  are  minors ;  or  to  their  personal  representa- 
tives, if  any  of  them  are  dead ;  requiring  them  to  appear  before  the  court  on  some 
day  therein  specified,  to  show  cause  why  the  probate  of  the  will  should  not  be 
revoked.    [G.  L.  §  4012. 

Od.  C.  CSt.  F.  3  1828*.  Citation  genenlly,  3  4(S4. 

LBTTBBS  TSSTAMBNTABY. 

3798.  Letters  testamentary,  issue  of.  The  court  admitting  a  will  to 
ivobate,  after  the  same  is  proved  and  allowed,  must  issue  letters  thereon  to  the 
persons  named  tiierdn  as  executors,  who  are  competent  to  diacluu^  the  trust, 
who  must  appear  imd  qualify,  unless  objection  is  made,  as  provided  in  this 
chapter.    [G.  L.  §  4024. 

Oil.  C  Civ.  p.  2 184». 

When  pefson  indicated,  bot  not  named  In  will,  entitled  to  letters  tefltunenterr,  e  8818. 
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3799.  Who  incompetent  as  executors.  No  peroon  is  competent  to* 

serve  as  executor  who,  at  the  time  the  will  ifi  admitted  to  probtM^ej  is : 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamouB  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust 
by  reason  of  drnnkenness^  improvidence,  or  want  of  understanding  or  integritf. 

If  the  sole  executor  or  all  the  executors  are  incompetent,  or  renounce,  or  fiifl 
to  apply  for  letters,  or  to  appear  and  qualify  within  thirty  days  after  his  or  their 
appointment,  letters  of  administration  with  the  will  annexed  must  be  issued  as 
designated  and  provided  for  the  granting  of  letters  in  cases  of  intestacy.  [C.  L. 
§  4025. 
Cal.  0.  Civ.  P.  8  1350*. 

3800.  Objection  to  executor  named.  Any  person  interested  in  a  will 
may  file  objections  in  writing  to  granting  letters  testamentary  to  the  penons 
named  as  executors,  or  any  of  them,  and  the  objections  must  be  heard  and  deter- 
mined by  the  court.  A  petition  may  at  the  same  time  be  filed  for  letters  of 
administration  with  the  will  annexed.    [C.  L.  §  4026. 

Cftl.  C.  Civ.  P.  §  1351. 

3801.  Married  woman  as  executrix.  When  an  unmarried  woman, 
appointed  executrix,  marries,  the  court  or  judge  thereof  may,  upon  the  motion  of 
any  prarson  interested  in  the  estate,  revoke  her  authoriiy  and  appoint  another 
person  in  her  place.  When  a  married  woman  is  named  in  a  last  will  as  execu- 
trix she  may  be  appointed  and  serve  in  every  respect  as  a  feme  sole.  [(X  L. 
§4027. 

Cal.  C.  CiT.  P.  g  13S^.  Bee  CtA.  Sap.  'OS,  p.  lOOS. 

3802.  Eixecutor  cannot  act  for  executor.  No  executor  of  an  execu- 
tor shall  as  such  be  authorized  to  administer  on  the  estate  of  the  first  testator,  but 

on  the  death  of  the  sole  or  surviving  executor  of  any  last  will,  letters  of  adminis- 
tration with  the  will  annexed  of  the  estate  of  the  first  testator  left  unadministered, 
must  be  issued.    [C.  L.  §  4028. 

Cal.  C.  C  V.  P.  1 1353,  thority  as  execator,  g  3811.    Authority  to  ezecutoi 

Administrator  with  will  annexed  has  same  au-     to  appoint  executor  is  void,  ^  2819. 

3803.  Where  executor  named  is  non-resident  or  minor.  Where 
a  person  absent  from  the  state  or  a  minor  is  named  executor,  if  there  is  anothe- 
executor  who  accepts  the  trust  and  qualifies,  the  latter  may  have  letters  testar 
mentary  and  administer  the  estate  until  the  return  of  the  at)sentee  or  the  majority 
of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If  there  is  no  other 
executor,  lettera  of  administration  with  the  will  annexed  must  be  granted;  but 
the  court  may  in  its  discretion  revoke  them  on  the  return  of  the  absent  executor 
or  the  arrival  of  the  minor  at  the  age  of  majority.  This  section  shall  not  be  con- 
strued to  prevent  the  court  from  appointing  as  executor  any  person  appointed  as 
such  by  a  court  of  any  other  state,  territory,  or  foreign  country.    [0.  L.  §  4029*. 

Oal.  C.  CiT.  P.  2  1354». 

3804.  Letters  testamentary,  form  of.   Letters  testamentary  must  be 
substantially  in  the  following  form : 

State  of  Utah.  ) 

cjounty  of   .  i 

The  last  will  of  A  B,  deceased,  a  copy  of  which  is  hereto  annexed,  having 

been  proved  and  recorded  in  the  district  court  in  and  for  the  county  of  ; 

C  D,  who  is  named  therein  as  such,  is  hereby  appointed  executor. 

Witness,  G  H,  clerk  of  the  district  court  in  and  tor 

[seal.]  the  county  of  ,    Dated  the  day  of  » 

A.  D.  . 

By  order  of  the  court.  G  H,  Clerk.    [0.  L.  §  4032*. 

ObI.  C.  CIt.  p.  1 1360*. 
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3805.  Letters  of  administration  with  will  annexed,  form  of 
Letters  of  adminiBtratioii  with  the  will  annexed  most  be  sabstantially  In  the 
following  form: 

State  of  Utah,  ) 
County  of  .  J 

The  last  will  of  A  B,  deceased,  a  copy  of  which  is  hereto  annexed,  having 

been  proved  and  recorded  In  the  district  court  in  and  for  the  county  of  , 

vad  there  being  no  executor  named  in  the  will  (or  as  the  case  may  be, )  G  D  is 
herel^  appoint^i  administrator  with  the  will  annexed. 

Witness,  G  H,  clerk  of  the  district  court  in  and  for 

[seal.]  the  county  of  .    Dated  the  day  of  , 

A.  D.  . 

By  order  of  the  court.  G  H,  caerk.    [C.  L.  §  4033*. 

CU.t!.  CUT.  P.  {1381* 

FOBKiaN  wmLS. 

3806.  Foreign  wills,  where  proved.  Wills  duly  proved  and  allowed 
in  any  other  state  or  any  territory  of  the  United  States  or  in  any  foreign  country 
or  state,  may  be  allowed  and  recorded  in  any  comity  in  which  the  testator  shall 
have  left  any  estate.    [C.  L.  §  4008. 

Cal.  C.  Civ.  P.  i  1328*. 

Validity  of  Joreign  wills,  g  2744.  Interpretation,  etc,  governed  by  what  law,  g  28SS. 

3807.  Id.  Proceedings  on  production.  When  a  copy  of  the  will  and 
the  probate  thereof,  duly  authenticated,  shall  be  produced  by  any  person  interested 
in  the  will,  with  a  petition  for  letters,  the  same  must  be  filed,  and  the  court  or 
clerk  must  appoint  a  time  for  the  hearing,  of  which  notice  must  be  given  as  here- 
inbefore provided  for  an  original  petition  for  €he  probate  .of  a  will.  [C.  L. 
§4009. 

Oil.  a  CiT.  p.  i  1328».  Notice,  g  378B. 

3808.  Id.  Hearing  and  proof.  If,  on  the  hearing,  it  appears  upon 
the  face  of  the  record  that  the  will  has  been  proved,  allowed,  and  admitted  to 
probate  in  any  other  state,  or  any  temtory  of  the  United  States  or  in  any  foreign 

country,  and  that  it  was  executed  according  to  the  law  of  the  place  in  which  the. 
same  was  made,  or  in  which  the  testator  was  at  the  time  domiciled,  or  in  con- 
formity with  the  laws  of  this  state,  it  must  be  admitted  to  probate  and  have  the 
s^e  force  and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and  letters 
testamentary  or  of  administration  issued  thereon.    [C.  L.  §  4010. 

Ckl.  a  CiT.  p.  i  1824* 

DeliveiT  of  propoity  to  foreign  executor  or  administrator,  23  8968,  SflSB. 

liOST  OB  DKSTBOYBD  Wn.L8. 

3809.  Lost  or  destroyed  will.  How  established.  Notice.  When- 
ever uiy  will  is  lost  or  destroyed,  the  court  must  take  proof  of  the  execution  and 
validity  thereof ,  and  establish  the  same;  notice  to  all  persons  interested  being 
first  given  as  prescribed  in  regard  to  proof  of  wills  in  othw  cases.    [C.  L.  §  4017*. 

CU.C.CiT.  P.jisss. 

3810.  Id.  How  proved.  No  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  existence  at  the  time  of  the  death 
of  the  testator,  or  is  shown  to  have  been  fraudulently  destroyed  in  the  lifetime  of 
liie  testator,  nor  unless  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses.    [G.  L.  §  4018. 

Oil.  C.        p.  8  1339. 

3811.  Id.  Certification  and  record  of  proof.  When  a  lost  will  is 
established,  the  provisions  thereof  must  be  distinctly  stated  and  certified  by  the 
judge  under  his  hand  and  the  seal  of  the  court,  and  the  certificate  must  be  filed 
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and  recorded  as  other  wills  are  filed  and  recorded,  and  lett^  testamentEuy  or  (rf 
administration  with  the  will  annexed,  must  be  issued  thereon  in  the  same  ra aimer 
as  upon  wills  produced  and  duly  proved.  The  testimony  must  be  reduced  to 
writing,  signed,  certified,  and  filed  as  in  other  cases,  and  shall  have  the  same 
eSect  as  evidence  as  hereinbefore  provided.    [C.  L.  §  4019. 

<M.  C,  av.  P.  2  1340. 


3812.  Administration,  to  whom  granted.  Administration  of  the 
estate  of  a  person  dying  intestate,  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the  deceased  being  entitled  to 
administer  only  when  they  are  entitled  to  succeed  to  his  personal  estate  or  some 
portion  thereof;  and  they  are,  respectively,  entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife. 

2.  The  children. 

3.  The  father  or  mother. 

4.  The  brothers  or  sisters. 
6.    The  grandchildren. 

6.  The  next  of  kin.  Administration  may  be  granted  to  one  or  more  com- 
petent persons,  although  not  otherwise  entitled  to  the  same,  at  the  written  request 
of  the  person  entitled,  filed  in  the  court.    [C.  L.  §§  4035*,  4049;  '96,  p.  236*. 

Cal.  C.  Civ.  P.  U  1385*.  1379*. 

Detxirmination  of  heirship  when  lettera  not  applied  for,  8980-3982. 

3813.  Id.  When  there  are  several  persons  equally  entitled  to  administra- 
tion, the  court  may  grant  lett^  to  one  or  more  of  them.  Of  several  persons 
claiming  and  equally  entitled  to  administer,  relatives  of  the  whole  blood  must  be 

preferred  to  those  of  the  half  blood.  If  none  of  said  relatives  or  their  guardians 
will  accept,  then  the  creditors  shall  be  entitled  to  letters,  but  when  a  creditor  is 
applying,  the  court  may,  in  its  discretion,  at  the  request  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent.  If  a  dispute  arises  as  R) 
relationship  between  applicants,  or  if  there  is  any  other  good  and  sufficient  reason, 
the  court  may  appoint  any  competent  person.  [C.  L.  §|  4036*,  4037*;  '96,  pp. 
236*-7*. 

Cal.  C.  Civ.  P.  H  1366»,  1367*. 

3814.  Id.  Failure  of  persons  entitled.  Letters  of  administration 
must  be  granted  to  any  applicant,  though  it  appears  that  there  are  other  pereons 
having  better  rights  to  the  administration,  when  such  persons  fail  to  appear 
within  three  months  after  the  death  of  the  decedent  and  chum  the  issuance  of 
letters  to  themselves.    [C.  L.  §  4047*. 

Chi.  C.  Civ.  p.  ?  1877». 

3815.  Who  are  incompetent.  Administrators.  No  person  is  com- 
petent or  entitled  to  serve  as  administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majority  or  an  incompetent  person ;  but  in  such  cases 
letters  must  be  granted  to  his  or  her  guardian,  or,  in  the  discretion  of  the  court, 
to  any  person  entitled  to  administration. 

2.  Kot  a  bona  fide  resident  of  the  state;  bat  if  the  person  entitled  to  sore 
is  not  a  resident  of  the  state  he  may  request  tiie  court  or  judge  to  appoint  a  resi- 
dent of  the  state  to  serve  as  administrator,  and  each  peainon  may  be  appointed. 

3.  Convicted  of  an  infamous  <aime. 


Chapter  4. 
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4.  Adjudged  by  the  court  incompeteut  to  execute  the  duties  of  the  trust  by 
Teason  of  drunkennesB,  improvidence,  or  want  of  understanding  or  integrity. 

5.  The  surviving  partner  of  a  firm  of  which  the  decedent  was  a  member. 

[C.  U  §§  4035*,  4038,  4039*. 

0*1.  a  CIt.  p.  U  13B5*,  ises*.  ISeO*.  Soe  Qd.        Bemoval  for  Inctmipetraicy.  etc.,  8  8887*  Eights 
Sup.  '9S,  p.  1006.  of  inrriTiDg  paitaer,  f  8918. 

3816.  Married  woman  as  administratriz.  When  objection  is  made 
by  any  person  interested  in  an  estate,  a  married  woman  must  not  be  appointed 
administratrix.  When  an  unmarried  woman  appointed  administratrix  marries, 
the  court  may,  upon  the  motion  of  any  such  interested  person,  revoke  her 
Authority  and  appoint  another  person  in  her  place.    [G.  L.  §  4040.' 

CbI.  C.  (St.  p.  I ISIT*.   See  Cal.  Sup.  '93,  p.  lOOe. 

LBTTBBS  OF  ADMINISTRATION. 

3817.  Petition.  Petitions  for  letters  of  administration  must  be  in  writings 
signed  by  the  applicant  or  his  counsel,  and  filed  with  the  clerk  of  the  court, 
stating  the  facts  essential  to  give  the  court  jurisdiction  of  the  case,  and  when 
!known  to  the  applicant,  he  must  state  the  names,  ages,  and  residence  of  the  heirs 
of  the  decedent,  and  the  value  and  character  of  the  property.    [C.  L.  §  4041*. 

Oal.  c.  Gy.  p.  2  isn»  • 

3818.  Id.   Notice  of  hearing.   When  a  petition  praying  for  letters  of  m^^im^^^^^ 
administration  is  filed,  the  clerk  must  set  the  petition  for  hearing  and  give  notice  f*Tw/  tfyf 
thereof  by  publication  and  by  the  mailing  of  notices  to  the  heirs.    [C.  L.  ^/SSa' 
^  4043*.  ^''^  * 

CbI.  C  Civ.  P.  \  1S78*.   See  Cal.  Sup.  '98.  p.  1006.       ITotico  scnernllr,  time,  fono,  etc,  \\  «ffi6-i087. 

3819.  Id.  Contest.  Any  person  interested  may  contest  the  petition,  by 
filing  an  answer  thereto  on  the  ground  of  the  incompetency  of  the  applicant,  or 
may  assert  his  own  rights  to  the  administration,  and  pray  that  letters  be  issued 
to  himself.  In  the  latter  case  the  contestant  must  file  a  cross  petition  of  which 
notice  shall  be  given,  and  the  court  must  hear  the  two  petitions  together.  [C.  L. 
§  4044*. 

Cal.  C.  Ov.  P.  §  1374*.  Court  may  appolat  attorney  to  reprasent  abaen* 

Any  person  interested  may  be  heard,  \  4038.      parties,  etc.,  ^  4050. 

3820.  Form  of  letters  of  administration.   Letters  of  adminisb'ation 
must  be  substantially  in  the  following  form : 

State  of  Utah,  \ 

County  of  .  J 

C  D  is  hereby  appointed  administrator  of  the  estate  of  A  B,  deceased. 

Witness,  G  H,  cl^k  of  the  district  court,  in  and  for  the 

[seal.]       county  of  ,  with  the  seal  thereof  ^Sxed,  the  day  of 

 ,  A.  D.  . 

By  order  of  the  court.  •  G  H,  Oerk.    [C.  li.  §  4034. 

Oil.  C.  Civ.  P.  5  1362*. 

SPBOIAL  ADIONISTSATOBS. 

382 1 .  Special  administrator,  when  appointed.  When  there  is  delay 
in  granting  letters  testamentary  or  of  administration  from  any  cause,  or  when 
aa<£  letters  are  granted  irr^nlarly,  or  no  sufficient  bond  is  filed  as  required,  or 
when  no  application  is  made  for  such  letters,  or  when  an  executor  or  adminis- 
trator dies,  or  is  suspended,  or  removed,  the  court  must  appoint  a  special 
administrator  to  collect  and  take  charge  of  the  estate  of  the  decedent  in  whatever 
county  or  counties  the  same  may  be  found,  and  to  eoc^cise  such  other  powers  as 
may  be  necessary  for  the  preservation  of  the  estate.    [C.  L.  §  4075. 

Cal.  C.  Civ.  P.  §  1411». 

Clerk  may  appoiat  special  administrator,  §  3781.   For  estate  of  decedent  without  heirs,  \\  3975,  8976. 

3822.  Id.  Proceedings.  The  appointment  may  be  made  at  any  time  and 
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without  notice,  and  must  be  made  by  entry  upon  the  minutes  of  the  court  Bpedfy- 
ing  the  powers  to  be  ezerciaed  by  the  administrator.    [G.  L.  §  4076*. 

Qd.  C.  Civ.  p.  2  1412». 

3623.  Id.  Preference  to  person  entitled  to  letters.  In  making 
the  appointment  of  a  special  administrator,  the  court  or  judge  must  give  prefei^ 
ence  to  the  person  entitled  to  letters  testamentary  or  of  administration.    [C  L. 


Cal.  C.  Civ.  P.  g  141S». 

3824.  Id.  Bond  and  oath.  Before  letters  issue  to  any  specif  adminis- 
trator, he  must  give  bond  in  such  sum  as  the  court  may  direct,  with  sureties  to 
the  satisfaction  of  the  court,  conditioned  for  the  faithful  performance  of  his 
duties;  and  he  must  take  the  usoal  oath  and  have  the  sune  indorsed  on  lus  let- 
ters.   [C.  L.  §  4078. 

CU.  C.  CiT.  p.  ?  liM". 

BondB  generally,     3493,  3831.   Clerk  may  fix  and  approve  bond,  S  3781. 

3825.  Id.  Duties  and  powers.  The  special  administrator  must  collect 
and  preserve  for  the  executor,  or  administrator,  all  the  goods,  chattels,  debts,  and 
^ects  of  the  decedent,  all  iucomes,  rents,  issues,  and  profits,  claims,  and  demands 
of  the  estate;  must  ts^e  the  charge  and  management  of,  enter  upon  and  preserve 
from  damage,  waste,  and  injury,  the  real  estate,  and  for  such  and  all  necessary 
purposes  may  commence  and  maintain  or  defend  suits  and  other  legal  proceedings, 
as  an  administrator ;  and  exercise  such  other  powers  as  are  conferred  upon  hiin 
by  his  appointment,  bat  in  no  case  is  he  liable  to  an  action  by  any  creditor  on  a 
daim  against  the  decedent.    [C.  L.  §  4079*. 

Cal.  C.  Civ.  P.  2  UIS*.  Actions  by  executors,  etc,  §32902,8912-3914.  Final 

Powers  of  administratois  genenlly,     3910-3946.     settlements  by  spedal  adnUaistiators,  i  39T9. 


3826.  Oath.  Becord  of  letters,  bonds  and  oath.  Before  letters 
testamentary  or  of  administration  are  issued,  the  executor  or  administrator  must 
take  and  subscribe  an  oath,  that  he  will  perform,  according  to  law,  the  dutienof 
executor  or  administrator,  which  oath  must  be  attached  to  the  letters.  All  letters 
testamentary  and  of  administration  issued  to,  and  all  bonds  executed  by,  execu- 
tors or  administrators,  with  the  affidavits  and  certificates  thereon,  must  be  forth- 
with recorded  by  the  clerk  of  the  court  having  jurisdiction  of  the  estate,  in  hooks 
to  be  kept  by  him  in  his  office  for  that  purpose.    [C.  L.  §  4054. 

Cal.  C.  Civ.  P.  2  1387*.  Power  of  ozecutor  before  qualifying.  S  saSO. 

3827.  Bonds,  form  of.  Every  person  to  whom  letters  testamentary'  or  of 
administration  are  directed  to  issue,  must,  before  receiving  them,  execute  a  bond 
to  the  state  of  Utah,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
court  or  the  clerk.  In  form  the  bond  must  be  joint  and  several,  and  t!ie  penally 
must  not  be  less  than  twice  the  value  of  the  personal  propei'ty,  and  twice  the 
probable  value  of  the  annual  rents,  profits,  and  issues  of  real  property  belonging 
to  the  estate,  which  values  must  be  ascertained  by  the  court,  l^  examining  on 
oath  the  party  applying,  or  any  other  person.  A  separate  bond  shall  be  required 
of  each  executor  or  administrator  appointed.    [C.  L.  §§  4055*,  4058*. 

Oal.  C.  CiT.  P.  I!  1888»,  1891* 

Clerk  may  fix  Kiuu  aiiu  a^ti^itain  valne  of  estate,  2  8781.   Bonds  geDonlly,  H  34f»3,  3831. 

3828.  Bond  on  sale  of  real  estate.  The  court  may  i-equire  an  addi- 
tional bond  from  each  executor  or  administrator  whoever  the.  sale  of  any  real 
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estate  belonging  to  an  estate  is  ordered ;  but  no  sucb  additional  bond  must  be 
required  when  it  satiafactorily  appeiars  to  the  court  that  the  penalty  of  the  bond 
given  before  receiving  letters,  or  of  any  bond  given  in  place  thereof,  is  equal  to 
twice  the  value  of  the  personal  property  remaining  in  or  that  will  come  into  pos- 
session of  the  executor  or  administrator,  including  the  annual  rents,  profits,  and 
iaBues  of  real  estate,  and  twice  the  probable  amount  to  be  realized  on  the  sale  of 
the  real  estate  ordered  to  be  sold.    [C.  L.  §  4066*. 

Cfcl.  C.  Civ.  P.  2  1389*. 

3829.  Bond,  condiUon  of.  Bonds  must  be  conditioned  that  the  executor 
or  administrator  shall  faithfully  execute  the  duties  of  the  trust  according  to  law. 
[C.  L.  §  4U57. 

Cki.  c.  av.  p.  g  1300. 

3830.  Bond  not  void  on  first  recovery.  A  bond  shall  not  be  void 
upon  tlie  first  recovery  but  may  be  sued  and  recovered  upon  f  rtmi  time  to  time  1^ 
any  person  aggrieved,  in  his  own  name,  until  the  whole  penidty  is  exhausted. 

[C.  L.  §  4059. 

CU.  C.  av.  p.  2  1302.  Sncceeslve  sctiuns  generally,  g  MBS. 

3831.  Justification  of  sureties.  In  all  cases  where  bonds  or  undertak- 
ings are  required  to  be  given  under  this  title  the  sureties  must  justify  thereon  in 
tike  same  manner  and  in  like  amount  as  required  in  the  general  provisions  of  the 
code  of  civil  procedure,  and  the  certificate  thereof  must  be  attached  to  and  filed 
and  recorded  with  the  bond  or  undertaking.    [C.  L.  §  4060*. 

Ca!.  C.  Civ.  p.  2  1393». 

luetics  may  jastify  before  clerk,  §  8781.    Qualifleatlons  of  sureties  generally,  §  8493. 

3832.  Examination  of  sureties.  Eitiier  before  or  after  the  approval  of 
any  bond,  the  court  of  its  own  motion  or  upon  motion  of  any  person  interested, 
may  examine  the  sureties  and  such  witnesses  as  may  be  produced  touching  the 
property  qualifications  of  the  sureties;  and  if  upon  such  examination  the  court  is 
aatisfied  that  the  bond  is  insufiicient,  it  must  require  sufiicient  additional  security, 
and  if  the  same  be  not  given  within  the  time  fixed  by  the  court,  the  authority  of 
such  executor  or  administrator  shall  cease.    [C.  L.  §§  4061,  4062*. 

Gal.  C.  Civ.  P.  22  1384, 1S8B*.  defk  may  examine  aureties,  1 3781. 

3833.  When  bond  dispensed  with.  When  it  is  expressly  provided  in 
the  will  that  no  bond  shall  be  required  of  the  executor,  letters  testamentary  may 
issue  and  sales  of  real  estate  be  made  and  confirmed  without  any  bond,  unless  the 
court  at  any  time,  for  good  cause,  require  one  to  be  executed.    [0.  L.  §  4063*. 

cw.  c.  Qv.  p.  g  139e». 

3834.  Belease  of  surety,  application  for.  When  a  surety  of  an  exec- 
utor or  administrator  desires  to  be  released  from  responsibility  on  account  of 
future  acta,  he  may  m^e  application  to  the  court  for  relief.  The  court  must 
cause  a  citation  to  the  executor  or  administrator  to  be  issued,  requiring  him  to 
appear  at  a  time  and  place  to  be  therein  specified,  and  to  give  other  security. 
[C.  L.  §  4070. 

CaU  C.  Civ.  p.  J  !*»•. 

3836.  Id.  New  sureties.  If  new  sureties  be  given  to  the  satisfaction 
d  the  judge,  he  may  tiiereupon  make  an  order  that  the  sureties  who  applied  for 
rdief  shall  not  be  liable  on  their  bond  for  any  subsequent  act,  default,  or  miacon- 
duct  of  the  executor  or  administrator.    [G.  L.  §  4071. 

Cfcl.  C.  Civ.  p.  2  1404. 

3836.  Id.  Revocation  for  fisulure  to  give.  If  the  executor  or  admin- 
istrator n^lects  or  refuses  to  give  new  sureties  to  the  satisfaction  of  the  judge, 
m  the  return  of  the  citation,  or  within  such  reasonable  time  as  the  jud^e  shall 
allow,  the  court  or  judge  must  revoke  his  letters  unless  the  surety  making  the 
^fplication  shall  consent  to  a  longer  extension  of  time.  [C.  L.  §  4072. 
Oil.  c  ClT.  P.  2  140B. 
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3837.  Revocation,  generally.  The  court  may  at  any  time  suspend  any 
administrator  or  executor ;  and  may,  upon  citation,  revoke  the  letters  of  any  admin- 
istrator upon  petition  of  a  competent  person  having  a  prior  right  thereto  who  had 
no  opportunity  to  apply,  or  of  any  administrator  of  the  estate  of  a  supposed  intes- 
tate whose  will  was  subsequently  found  and  admitted  to,  probate,  or  of  any 
executor  or  administrator  for  neglect,  mismanagement,  waste,  emb^zloment 
incompetency,  incapacity,  or  because  of  conviction  of  an  infamous  crime,  or  for 
any  other  reason  deemed  sufficient  by  the  court.  [C.  L.  §§  4050*-4053*;  4093*- 
4097*. 

Cal.  C.  av.  p.  2g  138S*-138e*,  14Se*-1440*.  |»etent  to  serve  as  administntor,  |  3815.  BeToca- 

Damages  for  ftaodulently  BeUiDg  real  protter^,     tion  for  fiUlare  to  give  new  bond,  {  3SM. 
i  3907 ;  for  embezzlement,  etc. ,  g  902a.   Who  incom- 

3838.  Resignation.  An  executor  or  administrator  may  resign  upon  such 
terms  as  may  be  fixed  by  the  will  or  by  the  court.    [C.  L.  §  4086*. 

3839.  Vacancies.   In  case  of  the  removal,  resignation,  or  death  of  one 

of  several  executors  or  administrators,  the  court,  if  it  deems  it  necessary,  may 
appoint  a  successor,  or  may  permit  the  remaining  executor  or  executors,  admin- 
istrator or  administrators,  to  complete  the  execution  of  the  trust.  In  case  of  the 
death,  resignation,  or  removal  of  all,  the  court  shall,  upon  notice,  issue  letters  to 
the  person  having  the  prior  right  thereto,  or  to  any  competent  person  named  by  the 
pawn  having  such  prior  right.  But  the  will  may  provide  for  the  filling  of  vac- 
ancies among  the  execators.    [G.  L.  §  4084*. 

Cal.  C.  Civ.  P.  2  1721. 

3840.  Removal  for  contempt.  Whenever  an  executor,  administrator, 
or  guardian  is  committed  for.  contempt  in  disobeying  any  lawful  order  of  the 
court,  and  has  remained  in  custody  for  thirty  days  without  obeying  such  order, 
or  purging  himself  otherwise  of  the  contempt,  the  court  may,  by  order  reciting 
the  fa^-and  without  further  showing  or  notice,  revoke  his  letters  and  appoint 
some  other  person  entitled  thereto  executor,  administrator,  or  guardian  in  his 
stead.    [C.  L.  §  4302. 

Cal.  C.  Civ.  P.  g  1721. 


3841.  Inventory,  when  returned.  Every  executor  or  administi-ator 
mast  make  and  return  to  the  court,  within  three  months  after  his  appointment,  a 
tcae  inventory  and  appraisement  of  all  the  estate  of  the  decedent  which  has  come 
to  his  possession  or  knowledge;  and,  within  two  months  after  any  other  propert>' 
shall  be  subsequently  acquired,  or  after  other  property  shall  have  been  discovered, 
a  true  inventory  and  appraisement  of  the  same  shall  be  made  and  returned  to  the 
court.    [C.  L.  §§  4098*,  4106*. 

CU.  a  Civ.  p.  U  1443*.  1481*. 

.  3842.  Appraisers.  Oompensation.  To  make  the  appraisement,  the 
court  must  appoint  three  disinter^ted  persons,  (any  two  of  whom  may  act)  who 
are  entitled  to  receive  a  reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court.  The  appraisers  must,  with  the 
inventory,  file  a  verified  account  of  their  services  and  disbursements.  If  any  part 
of  l^e  estate  is  in  any  other  county  than  that  in  which  letters  issued,  appraiserB 
thereof  may  be  appointed,  either  by  the  court  having  jurisdiction  of  the^ratate.  or 
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by  tphe  court  of  such  other  county  on  request  of  the  court  having  jurisdiction. 
Appraisers  need  not  be  appointed  if  the  whole  estate  consists  of  money.  [C.  L. 
^§  4099,  4101. 

Cal.  C.  Civ.  P.     1444*  144«».    See  Sup.  '93.  p.  1008. 
Clerk  may  appoint  appraisers,  §  3781. 

3843.  Duties  of  appraisers.  The  appraisers  must  ta^e  and  subHcribe 
■au  oath,  to  be  attached  to  the  inventory,  that  they  will  truly,  honeBtly,  and 
impartially  appraise  the  property  exhibited  to  them  according  to  the  best  of  their 
knowledge  and  ability.  They  must  then  proceed  to  estimate  and  appraise  the 
property;  each  article  must  be  set  down  separately,  with  the  value  thereof  in 
figures,  opposite  the  articles,  respectively;  the  inventory  must  contain  all  the 
estate  of  the  decedent,  real  and  personal,  a  statement  of  all  debts,  partnerships, 
and  other  interests,  bonds,  mortgages,  notes,  and  other  securities  for  the  payment 
of  money  belonging  to  the  dec«3ent,  specifying  the  name  of  the  debtor  in  ^ch 
security,  tike  date,  the  snm  originally  payable,  the  indorsements  thereon,  if  any, 
with  their  dates,  and  the  snm  which,  in  the  judgment  of  the  appraisers,  may  be 
<!ollected  on  each.    [C.  L.  §  4100*. 

Cal.  C.  Civ.  p.  2  1445». 

3844.  Oaths  of  appraisers  and  executors.  The  iuventoi-j-  must  be 
signed  by  the  appraisers;  and  the  executor  ur  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  the  inventory,  that  the  inventory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has  come  to  his  knowledge  and 
poasession,  and  particularly  of  all  money  belonging  to  the  decedent  and  of  all  just 
claims  of  the  decedent  againBt  the  affiant.    [C.  L.  %  4104. 

■Cal.  C.  Civ.  P.  1 1449*. 

3846.  Debt  of  executor  not  discharged  by  appointment.  The 
naming  of  a  peraan  as  executor  does  not  thereby  discharge  him  from  any  just 
<daim  which  the  testator  has  against  him,  but  the  clwm  must  be  included  in  the 
inv^tory,  and  the  executor  is  liable  for  the  same,  as  for  so  much  money  in  his 
hands,  when  the  debt  or  demand  becomes  due.    [C.  L.  §  4102. 

Cal.  C.  CiT.  P.  2  1447. 


3846.  Family  support  and  homestead.  When  a  person  dies  leaving 
a  surviving  wife  or  husband  or  minor  (ihildren,  they  shall  be  entitled  to  remain 
in  possession  of  the  homestead  and  to  the  use  of  the  property  exempt  from  exe- 
cntion  until  otherwise  directed  by  the  court;  and  during  administration  shall 
receive  such  allowance  out  of  the  estate  as  the  court  may  deem  necessary  and 
reasonable  for  their  support.  Such  allowance  may  date  &om  the  death  of  the 
decedent,  and  in  insolvent  estates  shall  not  continue  for  longer  than  one  year  after 
the  granting  of  letters,  and  must  be  paid  in  preference  to  all  other  charges. except 
expenses  of  the  funeral  and  of  administi-ation.    [C.  L.  §§  4113*,  4115*,  4116*. 

Cal.  C.  Ctv.  P.  U  1^*.  14^.  1^7*.  See  note  to  i  3817,  on  homestead. 

3847.  Summary  administration  of  small  estates.  After  the  return 
of  the  inventory,  the  court  may,  on  petition  and  after  notice,  set  apart  and  dis- 
tribute all  the  property  of  the  decedent,  if  the  whole  value  of  the  same  does  not 
exceed  fifteen  hundred  dollars,  in  fee  and  absolutely,  as  follows,  to  wit:  one-half 
to  the  surviving  wife  or  husband,  and  one-half  in  eqnal  shares  to  the  minor 
children ;  or,  if  there  be  no  surviving  w^ife  or  husband,  in  equal  shu^es  to  the 
minor  children ;  or,  if  there  be  no  minor  child,  to  the  surviving  wife  or  husband. 
The  expenses  of  the  last  illness,  funeral  chafes,  and  expenses  of  administration 


CHAPTER  8. 


FAMILY  SUPPORT. 


840 


PROBATE  CODE. 


shall  be  paid  before  soch  distribution  iR  ordered.  In  case  the  whole  estate  of  tiie 
decedent  be  thas  distributed,  there  must  be  no  further  proceedings  in  the  adminia- 
tration  unless  other  property  is  discovered.  The  court  may  at  discretion  exclude 
from  the  distribution  of  the  property  so  set  apart  and  distributed,  other  than  the 
homestead,  any  aarviving  wife,  hnaband,  or  minor  child  having  a  separate  prop* 
erfy  or  income.  This  section  shall  not  be  construed  to  affect  the  right  of  the 
decedent  to  dispose  of  his  estate  by  will  as  provided  by  law.  [C.  L.  §§  4114*. 
4117*,  4118*. 


Cal.  C.  Om.  p.  22  1466»,  1468*.  1489*. 

B<nne8tead,  etc.,  exempt  from  payment  of  d^>t8; 
use  and  distribution  of,  22  2SS»-28il.  Homestead, 
2  1147.  Appointment  of  attorney  for  absent  party, 
etc,  2  ^OBO.  Pi^meDt  of  incumbrances  on  nome- 
Btead,  2  3871. 

Beat  estate  set  apart  under  sec.  SSO,  C.  L.  1876. 
for  use  of  widow  and  minor  cbildren,  does  not 
vest  in  the  widow  so  that  she  could  convey  it  abso- 


lutely to  the  exclanon  of  the  fbmily  of  the  deoened. 
Band  v.  Brain,  5  U.  197;  14  P.  129. 

Section  4114,  C.  L.  1888,  is  intended  to  oontinH 
the  benefits  given  by  section  3429,  aubdv.  11,  to  a 
deceased  debtor's  fiunily.  The  homestead  tiglit 
does  not  attach  in  favor  of  the  widow  or  cbfldiea 
unless  the  estate  is  insolvent  and  in  deb^  or  ii 
below  the  homestead  allowance  in  valne.  Knnd- 
sen  V.  Hannberg,  8  U.  iW8;  30  P.  749. 


Chapter  9. 

CLAIMS  AND  PAYMENT. 

3848.  Notice  to  creditors.   Every  executor  or  administrator  most, 

immediately  after  his  appointment,  cause  to  be  published  a  notice  to  the  crediton 
of  the  decedent ;  such  notice  must  be  published  not  less  than  once  a  week  for  four 
weeka    [C.  L.  §  4120*. 

Cal.  C.  Civ.  P.  2  1490*.  2  8781.   Fatinre  to  give  notice,  recovery  on  bond. 

Clerk  may  designate  terms  and  enter  order,      g  3876.    Form  of  notice,  2  4329. 

3849.  Time  expressed  in  notice  to  creditors.  The  fame  expressed  in 
the  notice  mnst  be  ten  months  after  its  first  publication  when  the  estate  exceeds 
in  valne  the  snm  of  ten  thousand  dollars,  and  four  months  when  it  does  not  In 
case  sndi  executor  or  administrator  resigns,  is  removed,  or  dies  before  the  time  for 
presentation  of  claims  has  expired,  his  successor  must  give  notice  for  the  unex- 
pired time  allowed  for  such  presentation.    [C.  L.  §  4121*. 

Cal.  C.  Civ.  P.  2  1491». 

3860.  Id.  Affidavit  of  publication  and  decree.  Within  thirty  dar* 
i^ter  the  notice  is  completed,  a  copy  thereof,  with  the  affidavit  of  due  pnblicaticn, 
must  be  filed,  and  the  court  must  enter  an  order  or  decree,  showing  that  doe 
notice  to  creditors  has  been  given.    [C.  L.  §  4122*. 

Cal.  C.  Civ.  p.  2  1482*.  Proof  of  publication,  22  4035,  4036. 

3851.  Olaims  to  be  presented  within  time  limited.  All  claims 
arising  upon  contracts,  whe^er  the  same  be  due,  not  due,  or  oontingeait,  must  be 
presented  within  the  thne  limited  in  the  notice,  and  any  daim  not  ao  preeented 
is  barred  forever;  provided,  that  when  it  is  made  to  appeu*  by  the  affidavit  of  tiM 

claimant,  to  the  satisfaction  of  the  court,  or  judge  thereof,  that  the  claimant  had 
no  notice  as  provided  in  this  chapter,  by  I'eason  of  being  out  of  the  state,  it  may 
be  presented  at  any  time  before  a  decree  of  distribution  is  entered;  provided 
fiaiherf  that  nothing  in  this  title  contained  shall  be  ao  ooustraed  as  to  prohibit  tbe 
foreclosure  of  liens  or  mortgagea  as  hereini^ter  provided.    [C.  L.  §  4123*. 

Cai.  C  CSv.  p.  2 1«8*.  Limitation  of  action  against  rcfpresentatins  of 

Action  pending,  presentment  of  claim,  2  8880.     deceased,  {}  2880,  3881. 

'3852.  Olaims.  Form  of  verification.  Every  chum  which  is  doe, 
when  presented  to  the  executor  or  administrator,  must  be  supported  by  tiie  affidavit 
of  the  claimant  or  some  one  in  his  behalf  that  the  amount  is  justly  due,  that  oo 
payments  have  been  made  thereon  which  are  not  credited,  and  that  there  are 
no  ofi-setB  to  the  same,  to  the  knowledge  of  the  affiant.    If  the  claim  be  not  doe 
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when  presented,  or  be  contingent,  the  particulars  of  such  claim  must  be  stated. 
When  the  ^davit  is  made  by  a  person  other  than  the  claimant,  he  must  set  forth 
in  the  affidavit  the  reason  why  it  is  not  made  by  the  claimant.  The  executor  or 
admmistrator  may  also  require  satisfoctory  vouchers  or  proofs  to  be  produced  in 
Bupport  of  the  claim.  If  tiie  claim  be  founded  on  a  bond,  bill,  note,  or  any  other 
instrument,  a  copy  of  such  instrument  must  accompany  the  claim,  and  the 
original  instrument  must  be  exhibited,  if  demanded,  unless  it  be  lost  or  destroyed, 
in  "which  caeethe  claimant  must  accompany  his  claim  by  his  affidavit,  containing 
a  copy  or  particular  description  of  such  instrument,  and  stating  its  loss  or 
destruction.  If  the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or  other 
lien  which  has  been  recorded,  it  shall  be  sufficient  to  describe  the  mortgage  or  lien, 
and  refer  to  the  date,  volume,  and  page  of  its  record.  If,  in  any  case,  the  claimant 
has  left  fuiy  original  voucher  in  the  hands  of  the  executor  or  administrator^  or 
suffered  the  same  to  be  filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his  claim.  A  brief  description 
of  every  claim  filed  must  be  entered  by  the  clerk  in  the  register,  showing  the 
name  of  the  claimant,  the  amount  and  character  of  the  daim,  rate  of  interest,  and 
date  of  allowance.    [C  L.  §§  4124*,  4127*. 

CmL  C.  Civ.  P.  II 1494*,  1407*. 

3853.  Allowance  or  rejection  of  cUdm.  When  a  claim,  accompanied 
hy  the  affidavit  required  in  this  chapter,  is  presented  to  the  executor  or  adminis- 
trator, he  must  indoree  thereon  his  allowance  or  rejection,  with  the  date  thereof. 
If  he  allows  the  claim,  it  must  be  presented  to  the  judge  who  must  indorse  upon  it 
his  allowance  or  rejection.  If  the  executor  or  administrator,  or  the  judge,  refuses 
or  neglects  to  indorse  such  allowance  or  rejection  for  ten  days  aftw  the  claim  has 
been  presented  to  him,  such  refusal  or  n^Iect  may,  at  the  option  of  the  claimant, 
be  deemed  equivalent  to  a  r^ectson  on  the  tenth  day ;  and  if  the  pr^ntation  be 
made  by  a  notary,  the  certificate  of  such  notary  under  seal  shall  be  prima  facie 
evidence  of  such  presentation  and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  -  the  time  Iknited  for  the 
presentation  of  claims,  the  same  is  presented  in  time,  though  acted  upon  by 
the  executor  or  administrator  and  by  the  judge  after  the  expiration  of  such  time. 
If  the  daim  be  payable  in  a  particular  kind  of  money  or  currency,  it  shall,  if 
allowed,  be  payable  only  in  such  money  or  currency.    [C.  L.  §  4126. 

CbL  C  civ,  P.  1 1486*.  Allowance  in  part,  |  8861. 

3854.  Piling  of  claims.  Claim  by  judge.  Every  claim  allowed  by 
the  executor  or  administrator  and  approved  by  the  judge,  or  a  copy  thereof  as 
hereinafter  provided,  must  within  thirty  days  thereafter  be  filed  in  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the  estate  to  be  paid  in  due  course  of 
administration.  If  the  judge  have  a  claim  against  an  estate  in  process  of  settle- 
ment before  him,  the  same  must  be  allowed  or  rejected  by  another  judge  of  the 
district  court  of  the  same  or  of  an  adjoining  county,  and  a  right  of  action  shall 
lie  as  in  the  case  of  other  creditors.    [G.  L.  §§  4125*,  4127"'. 

CU.  C.        p.  II 148S*  1497>. 

3855.  Interest  on  claim  where  estate  insolvent.  If  the  estate  be 
insolvent,  no  greater  rate  of  interest  shall  be  allowed  upon  any  claim  after  the 
first  publication  of  notice  to  creditors  than  is  allowed  on  judgmrats  obtained  in 
the  courts  of  this  state.    [C.  L.  §  4124*. 

Cal.  C.  CiT.  P.  1 14fl4». 

3856.  Suit  on  rejected  claim.  Limitation.  When  a  claim  is  rejected, 
either  by  the  executor  or  administrator,  or  the  judge,  the  holder  must  bring  suit 
in  the  proper  court  against  the  executor  or  administrator  within  three  months 
atter  the  date  of  its  rejection,  if  it  be  then  due,  or  within  two  months  after  it 
becomes  due,  otherwise  the  claim  shall  be  forever  barred.  -  [O.  H  §  4128. 

Oft).  C.  Civ.  P.  11498. 

Umitation  of  actloD  axsitut  repretnnUtlve  of  deoetieed,  ||  2890, 2801 . 
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3857.  Claims  barred  by  statute.   Judge  may  hear  evidence.  Ko 

claim  must  be  allowed  by  the  executor  or  administrator,  or  the  judge,  which  is 
barred  by  the  statute  of  limitations.  When  a  claim  is  presented  to  the  judge  for 
his  allowance,  he  may,  in  his  discretion,  examine  the  claimant  and  others  on  oath, 
and  hear  any  legal  evidence  touching  the  validity  of  the  claim.    [C.  L.  §  4129. 

Cal.  C.  Civ.  P.  §  I4»9.  Limitations  generally,  g?  3855-2901. 

3858.  Presentation  before  suit.  Mortgages.  No  holder  of  any  claim 
against  an  estate  shall  maintain  any  action  thereon  unless  the  claim  is  first  pre- 
sented to  the  executor  or  administrator,  except  that  an  action  may  be  brought 
without  notice  by  any  bolder  of  a  mortgage  or  lien  to  enforce  the  same  agiunst 
the  property  of  the  estate  subject  thereto,  where  all  recourse  against  any  other 
property  of  the  estate  is  expressly  waived  in  the  complaint ;  bat  no  counsel  fees 
shall  be  recovered  in  such  action  unless  snch  claim  be  so  presented.  [C  L. 
§  4130*. 

Col.  C.  Civ.  P.  g  1501^.  traatee  without  flrat  presenting  his  elium  to  the  «• 

A  person  having  an  equitable  claim  or  interest  in     ecotor  for  allowance.   Hamilton  v.  D00I7,  decided 

the  cfecedent's  property  eoiild  bring  Buit  agaiujit  the     July  26,  1897. 

3859.  Statute  of  limitations  does  not  run,  when.  The  time  duriQg 
which  there  shall  be  a  vacancy  in  the  administration  must  not  be  included  in  any 
limitation  herein  prescribed.  No  claim  against  any  estate,  which  has  been 
presented  and  allowed,  is  affected  by  the  statute  of  limitation-s,  pending  the 
proceedings  for  the  settlement  of  the  estate.    [C.  L.  §§  4131,  4189. 

Cal.  C.  Civ.  P.  U  1301*. 

OLAIM8  AGAINST  THB  B8TATB. 

3860.  Actions  pending  at  death.  Presentation.  If  an  action  is 
pending  againHt  the  decedent  at  the  time  of  his  death,  the  plaintiff  must  in  like 
manner  present  his  claim  to  the  executor  or  administrator  for  allowance  or  rejec- 
tion, authenticated  as  required  in  other  cases;  and  no  recovery  shall  be  had  io 
the  action  unless  proof  be  made  of  the  presentation  required.    [C.  L.  ^  4132. 

Cal.  C.  Civ.  P.    1502.  Action  not  to  abate  hy  death,  when.  SubstttHtiM, 

Where  party  dies  after  verdict  or  decision  and  2 
before  judgment,  the  judgment  ia  not  a  lien,  i  8190. 

3861.  Claim  flowed  in  purt.  Whenever  any  claim  is  presented  to  an 
executor  or  administrator,  or  the  jndge,  and  he  is  willing  to  allow  the  same  in 
pait,  he  must  state  in  his  indorsement  the  amount  he  is  willing  to  allow.  If  the 
creditor  refuses  to  accept  the  amount  allowed  in  satisfaction  of  his  claim,  he  shidl 
recover  no  costs  in  any  action  therefor  brought  against  the  executor  or  administra^ 
tor,  unless  he  recover  a  greater  amount  thfm  that  offered  to  be  allowed.  [C.  U 
§  4133. 

CAl.  C.  Civ.  P.  i  1503.  Tender  and  deptnit,  coBte.  2  S347. 

3862.  Judgment  against  executor.  Effect.  A  judgment  rendered 
against  an  executor  or  administrator,  upon  any  claim  for  money  against  the  estate 
of  his  testator  or  intestate,  only  establishes  the  claim  in  the  same  manner  as  if  it 
had  been  allowed  by  the  executor  or  administrator  and  the  judge;  and  the 
judgment  must  be  that  the  executor  or  administrator  pay,  in  due  course  of  admin- 
istration, the  amount  ascertained  to  be  due.  A  certified  transcript  of  the  original 
docket  of  the  judgment  must  be  filed  among  the  papers  of  the  estate  in  ooart. 
No  execution  must  issue  upon  such  judgment,  nor  shall  it  create  any  lien  upon 
the  property  of  the  estate,  or  give  to  the  jud^ent  creditor  any  priority  of  pay- 
ment.   [C.  L.  §  4134. 

till.  C.  Civ.  P.  g  1504. 

3863.  Judgment  against  decedent.  Effect.  When  any  judgment 
has  been  rendered  for  or  against  the  testator  or  intestate,  in  his  lifetime,  no  eze 
cution  shall  issue  thereon  after  his  death,  except  as  provided  in  the  code  of  civfl 
procedure  relative  to  executions.    Judgment  against  the  decedent  for  the  recover)' 
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of  money  miiBt  be  presented  to  the  executor  or  administrator  like  any  other  claim. 
If  ezeontion  is  actually  levied  upon  any  property  of  the  decedent  before  Yob 
death,  the  same  may  be  sold  for  tiie  satisfaction  thereof,  and  the  officer  making 
the  sale  must  account  to  the  execntor  or  administrator  for  any  surplus  in  his 
hands.  A  judgment  creditor  having  a  judgment  which  was  rendered  against  the 
testator  or  intestate  In  his  lifetime  may  redeem  any  real  estate  of  the  decedent 
from  any  saXe  under  foreclosure  (h*  execution,  in  like  manner  and  with  like  e£Fect 
as  if  the  judgmoit  debtor  were  still  living.    [G.  L.  §  4135. 

CU.  C.  Civ.  p.  }  UfOB. 

Judgment  on  Terdiet  or  decUkm  before  death,  2  S19B.  Execution  or  judgment  against  deoeaned,  2  8288. 

3864.  Reference  of  doubtftil  claim.  If  the  executor  or  administrator 
doubts  the  correctness  of  any  claim  presented  to  him,  he  may  enter  into  an  agree- 
ment, in  writing,  with  the  claimant  to  refer  the  matter  in  controversy  to  some 
disinterested  person  to  be  approved  by  the  court.  The  report  of  the  referee,  if 
confirmed,  shall  be  as  valid  and  effectual  in  aJl  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  ordinary  process.    [C.  L.  §  4137*. 

CW.  C.  Civ.  P.  §  1507«. 

Reference  generaUr,  |S  3172-8178.   Arbitration  generall?,  §  3221. 

3866.  Liabilitv  of  executor  on  jud^ent  for  costs.  When  a  judg- 
ment is  recovered,  with  costs,  against  any  executor  or  administrator,  he  shall  be 
individually  liable  for  such  costs,  but  they  must  be  allowed  him  in  his  administra- 
tion accounts,  unless  it  appears  that  the  suit  or  proceeding  in  which  the  costs 
were  taxed  was  prosecuted  or  defended  without  just  cause.    [C.  L.  §  4139. 

Cat.  C.  Civ.  p.  ?  1509. 

UabiUty  of  executor,  etc.,  for  custB,  U  3348,  4015. 

3866.  Claims  of  executors.  Presentment.  If  the  executor  or  admin- 
istrator is  a  creditor  of  the  decedent,  his  chum,  duly  authenticated  by  affidavit, 
must  be  presented  for  allowanoe  or  rejection  to  the  court,  and  on  its  allowance 

by  the  court  must  be  paid  as  other  claims.  If,  however,  the  judge  reject  the 
claim,  action  thereon  may  be  had  against  the  estate  by  the  claimant,  and  sum- 
mons must  be  served  upon  the  judge,  who  may  appoint  an  attorney,  at  the 
expense  of  the  estate,  to  defend  the  action.  If  the  cUumant  recover  no  judgment^ 
he  must  pay  all  costs,  including  defendant's  reasonable  attorney's  fees,  to  be 
fixed  by  the  court.  [C.  L.  §  4140. 
cw.  c.  Civ.  P.  8  1610». 

3867.  Statement  of  claims.  The  executor  or  administrator  must 
return  a  statement  of  all  claims  against  the  estate  which  have  been  presented  to 
him,  when  required  by  the  court.  In  all  such  statements  he  must  designate  the 
names  of  the  creditors,  the  nature  of  each  claim,  when  it  became  due,  or  will 
become  due,  and  whether  it  was  allowed  or  rejected  by  him.    [C.  Xj.  ^  4142*. 

CW.  C.  Civ.  p.  liH2». 

Htatemcnt  of  claims  presented  at  accounting,  g  8M1. 

3868.  Presentment  of  interest-bearing  debts.  If  there  is  any  debt 
of  the  decedent  bearing  interest,  whether  presented  or  not,  the  executor  or 
administrator  may,  by  order  of  the  court,  pay  the  amount  then  accumulated  and 
unpaid,  or  any  part  thereof,  at  any  time  when  there  are  sufficient  funds  properly 
applicable  thereto,  whether  said  claim  be  then  due  or  not;  and  interest  shall 
thereupon  cease  to  accrue  upon  the  amount  so  paid.  This  section  shall  not  apply 
to  existing  debts,  unless  the  creditor  consents  to  accept  the  amount.    [C.  L. 


3869.  Payment  of  fcmeral  and  fiamily  expenses.  The  executor  or 
administrator,  as  soon  as  he  has  sufficient  funds  in  his  huids,  must  pay  the 
funeral  expenses  and  expenses  of  the  lactt  sickness  and  the  allowance  made  to 


§  4143. 


CaL  C.  Civ.  P.  g  1513. 


Deduction  of  interest  %  3874. 
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the  family  of  the  decedent.  He  may  retain  in  hie  hands  the  neoessazy  ezpenaeB 
of  adminiBtration,  bnt  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy  until 
the  payment  has  been  ordered  by  the  court.    [C.  L.  §  4248. 

Od.  C.  ClT.  P.  2  low.  debts,  U        8847.  When  darlaew  and  lesaAsM 

Property  snttject  to  payment  of  debts,  23  STSJU  mQBtoontribQte,22S801,880B,  iKI07.  Ezeootorimv 
8808,  8888.    Property  not  subject  to  pigment  of    -paj  ftmeral  expenses  before  qnalUying,  {  2Seo. 

3870.  Other  debts.  Order  of  payment.  Other  debts  of  the  estate 
most  be  paid  in  the  following  order:  * 

1.  The  wages  of  each  employee  of  the  decedent  for  services  rendered  witiiiii 
sixty  days  next  preceding  his  death,  not  exceeding  one  hundred  dollars. 

2.  Debts  having  preference  by  the  laws  of  the  United  States  or  of  the  states 

3.  All  debts  which  were  liens  upon  the  real  property  occupied,  selected,  or 
set  apart  as  a  homestead. 

4.  All  other  debts  which  were  liens  on  the  property  of  the  decedent  at  the 
time  of  his  death. 

5.  All  other  demands  against  the  estate.    [0.  L.  §  4246*. 


Payment  of  low  creditora  of  non-o^eddent  dece-     wnen,  H  8MB,  3944. 
dent  before  transmiarion  of  proper^  to  foreign 

3871.  Debts  secured  by  liens.  Debts  secured  by  liens  or  incumbranoes 
on  the  property  occupied,  selected,  or  set  apart  as  a  homestead,  must  be  paid  out 
of  the  funds  of  the  estate ;  and  such  liens  or  incumbrances  shall  only  be  enforced 
for  any  deficiency  remaining  after  such  payment.  The  preference  given  in  the 
preceding  section  to  debts  secured  by  liens  on  other  property,  shall  extend  only  to 
the  proceeds  of  the  property  affected  by  such  liens,  and  to  tiie  extent  thereof,  and 
if  such  proceeds  are  insufficient  to  pay  the  liens,  the  part  remaining  iin satisfied 
must  be  dasaed  with  other  douands  against  the  estate.    [G.  L.  §  4246*. 

CU.  C.  ClT.  P.  2 1«M* 

Homestead,  distribution  of.  etc.,  U  28SS-2831,  3847. 

3872.  Dividends  to  creditors.  If  the  estate  is  insufficient  to  pay  all 
the  debts  of  any  one  class,  each  creditor  must  be  paid  a  dividend  in  proportion 
to  his  claim ;  and  no  creditor  of  any  one  class  shall  receive  any  payment  outii  all 
those  of  the  preceding  class  are  fully  paid.    [C.  L.  §  4247. 

Gal.  0.  Civ.  P.  2  1946. 

3873.  Payment  in  part.  Discharge  of  executor.  Upon  the  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  the  court  must  make  an 
order  for  the  payment  of  the  debts,  as  circumstances  of  the  estate  require.  If 
there  are  not  sufficient  funds  in  the  hands  of  the  executor  or  administrator,  the 
court  must  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If  the  whole 
property  of  tiie  estate  be  exhausted  by  such  payment  or  distribution,  such  accoont 
must  be  considered  as  a  final  account,  and  the  executor  o^  administrator  is  ^titled 
to  his  dischai^  on  producing  and  filing  the  necessary  vouchers  and  proofs  show- 
ing that  such  payments  have  been  made  and  that  he  has  fully  complied  with  die 
decree  of  the  court    [C.  L.  §  4249. 

Oal.  C.  Civ.  P.  g  1647.  Final  account  and  settlement,  1$  3045,  SBSS. 

3874.  Claims  contingent  or  not  due.  If  there  is  any  claim  not  dae, 
or  any  contingent  or  disputed  claim  against  the  estate,  the  amount  thereof  orsudi 
part  of  the  same  as  the  holder  would  be  entitled  to  if  the  claim  were  due.  estab- 
lished, or  absolute,  must  be  paid  into  the  conrt  and  there  remain  to  be  paid  over 
to  the  party  when  he  becomes  entitled  thereto,  or  if  he  fails  to  establish  his  claim, 
to  be  paid  over  or  distributed  as  the  circumstances  of  the  case  require.  If  any 
creditor  whose  claim  has  been  allowed  but  is  not  yet  due,  appears  and  assents  to 
a  deduction  therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet  to  ran, 
he  is  entitled  to  be  paid  accordingly.  The  payments  provided  for  in  this  section 
are  not  to  be  made  when  the  estate  is  insolvent,  unless  a  pro  rata  disbibution  is 
ordered.    [G.  L.  §  4250. 

Cat  C.  Civ.  P.  jf  1648.  Payment  of  interert-bearing  debts,  |  S8B8. 
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3875.  Executor  liable  to  creditors,  when.  When  a  decree  is  made 
by  the  court  for  the  payment  of  creditors,  the  executor  or  administrator  is  per- 
sonally liable  to  each  creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  as  upona  judgment  in  the  court,  in  favor 
of  each  creditor,  and  the  same  proceedings  may  be  had  under  such  execution  as 
in  other  cases.  The  executor  or  administrator  is  liable  tiierefor  on  his  bond  to 
each  creditor.    [C.  L.  §  4251. 

0»1.  C.  Civ.  P.  i  16W. 

3876.  Claims  not  included  in  order  for  payment.  When  the 
accounts  of  the  administrator  or  executor  have  been  settled,  and  an  order  made 
for  the  payment  of  debts  and  distribution  of  the  estate,  no  creditor  whose  claim 
was  not  included  in  the'order  for  payment  has  any  right  to  call  upon  the  creditors 
-who  have  been  paid,  or  upon  the  heirs,  devisees,  or  legatees  to  contribute  to  the 
payment  of  his  daim ;  but  if  the  executor  or  administrator  has  failed  to  give  due 
notice  to  the  creditors,  any  such  creditor  may  recover  on  the  bond  of  the  executor 
or  administrator.    [C.  L.  §  4262. 

CU.  C.  dv.  P.  1 16B0*.  FsUnra  to  preaeot  daim,  faur,  2  8861. 


CHAPTER  10. 

SALES,  HOBTOAGES,  AND  LEASES. 

SALES  IN  QENBBAIi. 

3877.  When  sale  allowed.   When  a  sale  of  property  of  the  estate  is 

necessary  to  pay  the  allowance  of  the  ftunily,  or  the  debts  outstanding  against 

tibe  decedent,  or  the  debts,  expenses,  or  charges  of  administration,  or  legaci^,  or 

when  it  appeurs  to  the  satisfaction  of  the  court  that  it  is  for  the  advantage,  bene- 

tit,  and  best  interests  of  the  estate  and  those  interested  therein  that  the  real  or 

personal  estate,  .or  some  part  thereof,  be  sold,  the  executor  or  administrator  may 

sell  any  real  as  well  as  personal  property  of  the  estate  upon  the  order  of  the  court ; 

and  an  application  for  the  sale  of  property  may  embrace  both  real  and  personal 

property.    [C.  L.  §  4158*. 

Cal.  C.  Civ.  P.  g  1S36.   Cbl.  Sup.  '93,  p.  1010.  Poesessory  riffhtB  are  treated  as  real  ecitnte  in  th« 

Ifortgage  or  lease  of  real  property,  is  390S,  3009.      m&Dner  of  deBcent  and  diiitribationa,  and  cannot 

Limitatioii  on  action  to  recover  land  sold  by     be  sold  by  administrators  except  to  pay  debts 

executor,  etc.,  i  2870.  incurred  by  the  ancestor,  bot  if  they  be  treated 

Order  of  probate  court  for  sale  of  property  to     merely  as  personal  property,  they  cannot  be  sold 

pay  for  hnpTOTements  made  years  after  death  of     to  pay  debts  not  incurred  by  the  ancestor  and  not 

aeoedent,  and  while  there  was  no  properly  author^     allowed  hy  the  probate  oonrL  Id. 

lied  admisiatxatOT  of  the  estate,  Is  void;  no  title 

pesKB  by  sate  thereunder.  Cain  Heirs  t.  Young, 

lU.aSL 

3878.  Order  for  and  report  of  sale.  Confirmation.  Ko  sale  of  any 
property  of  an  estate  of  a  decedent  is  valid  unless  made  under  order  of  the  court, 
except  as  otherwise  provided  in  this  chapter.  All  sales  must  be  reported  under 
oath  to  and  confirmed  by  the  court  before  the  title  to  the  property  sold  passes. 
[C.  L.  §  4145. 

Cai.  C.  Civ.  P.  2  1517. 

3879.  But  one  sale  when  estate  insolvent.  When  it  appears  to  the 

coart  that  the  estate  is  insolvent  or  that  it  will  require  a  sale  of  all  Ihe  property 
of  the  estate  of  every  character  to  pay  the  family  allowance,  expenses  of  admin- 
istration, and  debts,  there  need  be  bat  one  order  of  sale  made,  and  but  one  sale 
had.    [C.  L.  §  4147. 

on.  C  CiT.  P.  2  1019*. 

3880.  All  may  be  sold  when  sale  of  part  ii^urious.  If  at  any 

28 
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hearing  it  appeara  necessary  or  advantageous  to  sell  apart  of  the  real  or  pencnul 
estate,  and,  that  by  a  sale  thereof,  the  residue  of  the  estate,  real  or  personal  or 

any  part  thereof,  would  thereby  be  injured,  or  would  be  so  small  in  quantity 
or  value  or  would  be  of  such  a  character  with  reference  to  its  futxire  disposition 
among  the  heirs  or  devisees,  as  clearly  to  render  it  for  the  best  interest  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  authorize  the  sale  of  tiie 
whole  estate,  or  of  any  part  thereof  as  may  be  neoessary  for  tiie  best  interest  of 
all  concerned.    [G.  L.  §  4164=*=. 

Cal.  a  av.  p.  2  IBti^.   See  CM.  Snp.  '99,  p.  Iin2. 

3881.  Sales  without  order  and  notice.   When  property  is  directed 

by  the  will  to  be  sold,  or  authority  is  given  by  the  will  to  sell  property,  ^ 

executor  may  sell  any  property  of  the  estate  without  order  of  the  cgurt,  aod  at 

dl^er  public  or  private  sale,  and  with  or  without  notice,  as  the  executor  may 

determine,  but  the  executor  must  make  return  of  such  sales  as  in  other  cases;  and 

if  directions  are  given  in  the  will  as  to  the  mode  of  selling,  or  the  particolar 

property  to  be  sold,  such  directions  must  be  observed.    In  either,  case  no  title 

passes  unless  the  sale  be  confirmed      the  court.    [C.  L.  §  4181*. 

Cal.  C.  Civ.  P.  1 1561.  private  sale  in  their  discretioD,"  wftfaootdinetuas 

Under  section  ^81,  C.  L.  1888,  where  will  ^ves  as  to  notice,  sales  without  statntoiT  notice  an 
execntoiB  simply  "poirertosell  either  at  public  or     invalid.   In  re  Walker  Est.,  S  U.  S6B;  SSP.fnOi 

3882.  Executor  liable  for  neglect  at  sale.  If  there  is  any  neglect  or 
misconduct  in  the  proceedings  of  the  executor  or  administrator  in  relation  to  any 
sale  by  which  any  person  int^^sted  in  the  estate  suffers  damage,  the  party 
aggrieved  may  recoT^  the  same  in  an  action  upon  the  bond  of  the  executur  or 
administrator,  or  otherwise.    [C.  L.  §  4191, 

Cal.  C.  Civ.  P.  I  IWl. 

Execntor  liable  for  donble  damages  for  ttnuA  in  sale,  g  8B07. 

3883.  Return  of  sale.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  p«w>nal,  he  must  return  to 
the  court  within  thirty  days  th^'eafter  an  account  of  sales  verified  by  his  affi- 
davit. If  he  n^lects  to  make  snch  retnm,  he  may  be  punished  attaduneiit, 
or  his  letters  may  be  revoked,  one  day's  notice  having  been  first  given  him  to 
appear  and  show  cause  why  such  attachment  should  not  issue  or  such  revocation 
should  not  be  made.    [C.  L.  §  4195. 

Cal.  C.  Civ.  P.  g  1675.  Bevocation,  g^nlly.  U  3887-3840. 

3884.  Executor  cannot  be  purchaser.  No  executor  or  administiaUH' 
must,  directly  or  indirectly,  purchase  any  property  of  the  estate  he  repreaente, 
nor  be  interested  in  any  sale.    [C.  L.  §  4196. 

C^.  C  Civ.  P.  g  1576.  devisee's  interest  in  the  estate.   Haight  v.  Vtmr- 

Exeeator  tnay,  however,  pnrohase  on  heir's  or     eon,  11  U.  Bl;  38  P.  47B. 

SALBB  OF  FBEtSOHAIi  PBOPBRTT. 

3885.  When  allowed.  Notice.  A  sale  of  personal  property  may  be 
ordered  on  petition  setting  forth  the  facte  showing  the  sale  to  be  necessaiy  w 
advantageous.  Orders  authorizing  sales  of  personal  property  shall  be  granted  and 
such  sales  be  made  only  after  notice,  except  in  the  case  of  perishable  and  other 
property  likely  to  depreciate  in  value,  and  for  the  purpose  of  paying  the  family 
allowance,  in  which  cases  orders  and  sales  may  be  inade  without  notice  if  directed 
by  the  court.    [C.  L.  §§  4148'M151*. 

cal.  C.  Civ.  P.  9  ISSt-Vm*.  i  8781.   Notioe  generall?.  time,  fonn.  etc,  H 

Clerk  may  order  sale  of  perishable  property,  4037. 

3886.  Id.  How  and  where  sold.  Personal  propertj-  must  be  sold  at 
public  auction,  unless  the  court  orders  a  private  sale.  The  court  may  direct  the 
terms  of  sale.  Public  sales  of  personal  property  must  be  made  at  the  court  honse 
door,  or  at  some  other  public  place,  or  at  tiie  rei^denoe  of  the  decedent ;  bot  no 
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sUe  shall  be  made  of  personal  property  not  present  at  the  lime  of  sale,  unless  the 
uonrt  othfflivise  orders.    [G.  L.  §  4152=^. 

CU.  a  Civ.  p.  3  1686*. 

3887.  Personalty  when  sold  before  realty.  Whenever  it  appearH 
to  the  court  on  any  hearing  of  an  application  for  the  sale  of  real  property,  that 
it  would  be  for  the  interest  of  the  estate  that  personal  property  of  the  estate,  or 
some  part  of  such  property,  should  be  first  sold,  the  court  may  decree  the  sale  of 
the  personal  propwty,  or  any  part  of  it,  and  the  sale  thereof  shall  be  conducted 
in  the  same  manner  as  if  the  application  had  been  made  for  the  sale  of  such  per- 
sonal property  in  the  first  instance.    [C.  L.  §  4243. 

Oil.  C.  Civ.  p.  2  1639. 


3888.  Petition,  form  of.  To  obtain  an  order  for  the  sale  of  real  prop- 
erty, the  executor  or  administrator  must  present  a  verified  petition  to  the  court, 
setting  forth  the  amount  of  personal  estate  that  has  come  to  his  hands,  and  how 
mueh  thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding  against 
the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the  same  has  been  in  force  lor  one 
year;  the  debts,  expenses,  and  charges  of  administration  already  accrued,  and  an 
estimate  of  what  will  or  may  accrue  during  the  administration ;  a  general  descrip- 
tion of  all  of  the  real  property  of  which  the  decedent  died  seized,  or  in  which  he 
had  any  interest,  or  in  which  the  estate  has  acquired  any  interest,  and  the  con- 
dition and  value  thereof ;  and  if  said  order  for  sale  of  real  estate  is  petitioned  for 
on  tiie  ground  that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate 
and  those  interested  therdn  that  a  sale  be  made,  tihe  petition,  in  addition  to  the 
fw^oing  facts,  must  set  forth  in  what  way  an  advanta^  or  benefit  would  accrue 
to  Hke  estate  and  those  interested  therein  such  sale.  If  the  executor  or  admin- 
iBtrator  neglects  to  apply  for  an  order  of  sale  where  it  is  necessary,  any  person 
interested  may  make  application  th^^or.    [C.  L.  §§  4159*,  4167*. 

C&1.  C.  av.  p.  }8  1537,  UW*. ,  (Gal.  Sup.  '9S,  p.  ander  sec.  41S9.  C.  L.  1888.  order  of  aale  is  void  for 
1010.)  wautof  jarisdiction.  (But  see  ^  8779,  B.  S.)  Need- 

Bat  if  neither  petition  nor  decree  show  facts     ham  v.  Salt  Lake  City,  7  U.  319;  28  P.  920. 


3889.  Order  for  hearing.  Notice.  Such  petition  must  be  filed  and  an 
order  thereupon  made  directing  all  persons  interested  in  the  estate  to  appear 
before  the  court  at  a  time  and  place  specified  to  show  cause  why  an  order  should 
not  be  granted  to  sell  such  real  estate  of  the  decedent  as  is  necessary  or  advan- 
tageous. Noti(%  of  such  hearing  shall  be  giveJi  by  publication  and  by  the  mailing 
of  notices  to  the  heirs,  and  to  the  executor  or  administrator  if  he  is  not  tiie 
petitioner.    [C.  L.  §  4160*. 

Cil.  a  Civ.  p.  §  1538.    See  Cal.  Sup.  '93,  p.  1011. 

Clerk  may  set  time  for  bearing  and  tix  notice,  i  3761.    Form  of  notice,  etc.,  ^  4028-4037. 

3890.  Order  in  force  one  year.  If  the  court  is  satisfied,  after  a  hear- 
ing, that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is  necrasary  or 
advantageous,  or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  audi  parts  of  the  real  estate 
described  in  the  petition,  as  the  court  shall  judge  necessary  or  beneficial;  pro- 
vided, that  no  order  of  sale  granted  in  puranance  of  this  chapter  shall  continue  in 
force  more  than  one  year  after  granting  the  same,  unless  a  sale  haR  been  made 
thereunder.    [C.  L.  |  4165*;  '90,  pp.  4,  5. 

ftd.  &  Ot.  p.  2  154B*.    See  Cal.  Sup.  '93,  p.  1012. 

3891.  Contents  of  order.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or  on  a  credit  not  exceed- 
ing one  year,  payable  in  gross  or  in  instalments,  and  in  such  kind  of  money,  with 
such  interest,  as  the  court  may  direct.  The  land  may  be  sold  in  one  parcel  or  in 
mbdivifflons  as  the  executor  or  administrator  shall  judge  most  beneficial  to  the 
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estate,  unless  the  court  otherwise  specially  directs.  If  it  appears  that  any  part 
of  such  real  estate  has  been  devised,  and  not  charged  in  such  devise  with  the  pay- 
ment of  debts  or  legacies,  the  court  must  order  the  remainder  to  be  sold  helan 
that  so  devised.  Every  such  sale  must  be  ordered  to  be  made  at  public  aucti<HL 
uiilees  in  the  opinion  of  the  court  i  t  would  benefit  the  estate  to  sell  the  whole  or 
some  part  of  such  real  estate  at  private  sale.  The  court  may,  if  the  same  is  asked 
for  in  the  petition,  order  or  direct  such  real  estate  or  any  part  thereof  to  be  sold 
at  either  public  or  private  sale  as  the  executor  or  administrator  shall  judge  to 
be  most  beneficial  for  the  estate.  If  the  executor  or  administrator  neglects  or 
refuses  to  make  a  sale  under  the  order  and  as  directed  therein,  he  may  be  com- 
pelled to  sell  by  order  of  the  court,  made  on  motion  after  due  notice  by  axiy  partr 
interested.    [C.  L.  §  4166. 

Gd.C.  Civ.  p.  1 1544. 

3892.  FOBting  of  notioe  of  sale.  When  a  sale  is  ordered  to  be  laade  at 

public  auction  or  at  private  sale,  notice  of  the  time  and  place  of  sale  must  be 
prominently  posted  on  the  property  at  the  highway,  if  the  property  abuts  on  » 
highway,  or,  if  it  does  not  so  abut,  at  a  point  on  the  highway  near  the  property. 
and  must  also  be  published  as  hereinafter  provided  unless  otherwise  ordered. 
[C.  X,.  §  4168*. 
Cal.  C.  Gy.  p.  i  1547». 

3893.  Public  sales,  when  and  where  made.  Sales  at  pahlic  auction 
must  be  made  in  tiie  counter  where  the  land  is  situated;  but  when  the  laud  is 
situated  in  two  or  more  counties,  it  may  be  sold  in  either.  The  sale  must  be 
made  between  the  hours  of  nine  o'clock  in  the  morning  and  the  setting  of  the  son 
on  the  same  day,  and  must  be  made  on  the  day  named  in  the  notice  of  sale  unless 
the  same  is  postponed.    [C  L.  §  4169. 

Cal.  C.  av.  P.  2  IMS. 

3894.  Time  of  making  private  sales.  When  a  sale  of  real  estate  if 

ordered  to  be  made  at  private  sale,  tiie  sale  shall  not  be  made  before  the 
named,  but  must  be  made  within  six  months  thereafter.    [G.  L.  §  4170*. 

Oal.  C.  Civ.  P.  g  1649*. 

3895.  Confirmation  of  private  sale,  sale  of  real  estate  at  private 
sale  shall  be  confirmed  by  the  court,  unless  the  sum  offered  is  at  least  ninety  per 

\        ''^  *  cent  of  the  appraised  value  thereof,  nor  unless  such  real  estate  has  been  appnuaed 
.V      within  one  year  of  the  time  of  such  sale.    If  It  has  not  been  so  appraised,  or  if 
\  \    \     the  court  is  satUfied  that  the  appraisement  is  too  high  or  too  low,  appruaen 
must  be  appointed,  and  they  mu^  make  an  appraisement  thereof,  as  in  case  of 
an  original  appraisement.    This  may  be  done  at  any  time  before  the  sale  or  the 
confirmation  thereof.    [C.  L.  §  4171. 

Cal.  C.  Civ.  P.  g  IMO. 

3896.  Sales  on  credit.  The  executor  or  administrator  must,  Yrhm  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser  for  the  purchase 
money,  with  a  mortgage  on  the  property  to  secure  their  payment ;  provUled,  that 
at  least  ten  per  cent  of  the  pm-chase  money  shall  be  paid  at  time  of  sale.    fC  L. 

§  4172. 

Cal.  C.  Civ.  p.  §  1551*. 

3897.  Postponement  of  public  sale.  If  at  the  time  appointed  for  a 
sale  at  public  auction,  the  executor  or  administrator  deems  it  for  the  interest  of 
all  persons  concerned  that  the  same  be  postponed,  he  may  postpone  it  from  time 
to  time,  not  exceeding  in  all  three  months;  but  in  case  of  postponement,  notioe 
tii^^f  must  be  given  by  a  public  declaration  at  the  time  and  place  first  appointed 
for  the  sale,  and  if  the  postponement  be  for  more  than  one  day,  further  notaoe 
must  be  given  by  reposting,  and  by  republishing  the  original  notice  of  sale,  witii 
a  brief  statement  appended  to  each  of  said  notices  of  the  fact  of  postponemwt 
and  of  the  time  to  which  the  same  is  made.    [C.  L.  §§  4178,  4179*. 

Cal.  C.  Civ.  P.  22 1557, 15BS*. 
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3898.  Return  and  hearing.  Notice.  The  executor  or  administrator 
shall  within  thirty  days  after  making  any  sale  of  real  estate,  make  a  return  of 
his  proceedings  to  the  court.  A  hearing  upon  the  return  of  the  proceedings  may 
be  asked  for  in  the  return  or  by  petition  subsequently,  and  thereupon  the  coort 
must  fix  the  day  for  hearing,  of  which  notice  must  be  givra*  which  notice  must 
briefly  indicate  the  land  sold  and  the  terms  of  sale.    [C.  L.  §  4173*. 

Cal.  C.  Civ.  P.  §  1S52*.  See  CeiI.  Sup.  '98,  p.  lOlS.  given,  g  8781.  Sale  under  power  granted  in  will, 
Clerk  may  tix  time  for  bearing,  and  notice  to  be     conflrmation,  §  3881. 

3899.  When  sale  vacated.  Besale.  If  the  proceedings  were  unfair 
or  the  sum  bid  disproportionate  to  the  value,  or  if  it  appears  that  a  sum  exceed- 
ing  such  lud  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained,  the  court  may  vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given  and  the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  taken  place.  If  an  offer  more  in  amount  than  that  named  in  the  return  be 
made  to  the  court  in  writing  by  a  responsible  person,  the  court  may  accept  such 
offer  and  confirm  the  sale  to  such  person,  or  order  a  new  sale.    [C.  L.  §  4173*. 

Oil.  0.  av.  P.  S  una*.   8eeCRl.8ap.'0S,p.  lOlS. 

3900.  Oonfirmation.  Besale.  If  it  appears  to  the  court  that  the  sale 
was  legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not  dispropor- 
tionate to'  the  value  of  the  property  sold,  and  that  a  greater  sum,  as  above 
specified,  cannot  be  obtained,  or  if  the  increased  bid  mentioned  in  the  next  pre- 
ceding section  is  accepted  by  the  court,  the  court  must  make  an  order  confirming 
the  sale,  and  directing  oonveyances  to  be  executed.  The  sale  from  that  time  is 
confirmed  and  valid.  It,  atber  the  confirmation,  the  purchaser  neglects  or  refuses 
to  comply  ¥nth  the  terms  of  sale,  the  court  may,  on  motion  of  the  executor  or 
administrator,  and  after  notice  to  the  purchaser,  order  a  resale  of  the  property  to 
be  made.  If  the  amount  realized  on  such  resale  does  not  cover  the  bid  and  the 
expenses  of  the  previous  sale,  such  purchaser  is  liable  for  the  deficiency  to 
the  estate.    [C.  L.  §  4175*. 

Oal.  C.  Civ.  P.  g  1554*. 

3901.  Id.  Conveyance.  After  confirmation,  conveyances  must  be 
executed  to  the  purchaser  by  the  executor  or  administrator  conveying  all  the 
right,  title,  interest,  and  estate  of  the  decedent  in  the  premises  at  the  time  of  his 
death.  If  prior  to  the  sale,  by  operation  of  law  or  otherwise,  the  estate  has 
acquired  any  right,  title,  or  interest  in  the  premises,  other  than  or  in  addition  to 
that  of  the  decedent  at  the  time  of  his  death,  such  right,  title,  or  interest  also 
passes  by  such  conveyances.    [C.  L.  §  4176. 

Ckl.  C.  Civ.  P.  3  IBBB*. 

A(ter«cqaired  title  inures  to  grantee,  g  1079.   Recording  of  decree,  notice,  g  4040. 

3902.  Contract  for  purchase  of  lands.  Sale.  If  the  decedent,  at 
the  time  of  his  death,  was  possessed  of  a  contract  for  the  purchase  of  lands,  his 
interest  in  such  lands  thereunder  may  be  sold  in  the  same  miuaner  as  if  he  had 
died  seized  of  snch  lands,  except  as  hereinafter  provided.    [C.  L.  §  4185*. 

Ca!.  C.  Civ.  p.  2  1B6B*. 

3903.  Id.  Conditions.  The  sale  of  such  an  interest  must  be  made  sub- 
ject to  all  payments  that  may  thereafter  become  due  on  such  contracts,  and  the 
sale  must  not  be  confirmed  by  the  court  imtil  the  purchasers  execute  a  bond  in 
doable  the  whole  amount  of  payments  thereafter  to  become  due  on  such  con- 
tracts, with  sureties  to  be  approved  by  the  court,  conditioned  that  the  purchaser 
will  make  all  payments  for  such  land  that  become  due  after  the  date  of  the  sale, 
and  will  fully  indemnify  the  executor  or  administrator  and  the  persons  entitled 
to  the  decedent's  interest  in  the  land  sold  against  all  demands,  costs,  charges, 
and  expenses  by  reason  of  uiy  oovenuit  or  agreement  oontained  in  snch  contract. 


[C.  L.  §§  4186*,  4187*. 


CU.  C.  CiT.  p.  H  1B08*,  IBflT*. 
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3904.  Id.  Assignment  of  contract.  Upon  the  confirmation  of  the 
sale,  the  executor  or  administrator  must  execute  to  the  purchaser  an  aBsi^ment 
of  the  contract,  which  vests  in  the  purchaser,  his  heirs,  and  assigns,  all  the  right, 
title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to  the  interest  of  the 
decedent  in  the  lands  sold,  at  the  time  of  the  sale ;  and  the  purchaser  has  the  same 
rights  iuid  r^edira  against  the  vendor  of  such  land  as  the  decedent  would  ha>Y 
had  if  he  were  living.    [C.  L.  §  4188. 

Cal.  C.  Civ.  P.  §  1568. 

3905.  Sale  of  lands  under  mortgage.  Proceeds.  When  any  sale  is 
made  by  an  executor  or  administrator,  pursuant  to  provisions  of  this  chapter,  of 
lands  subject  to  any  mortga^  or  other  lien  which  is  a  valid  claim  against  the 
estate  of  the  decedent  and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the  sale,  first,  to  the  pay- 
ment and  satasfaction  of  the  mortgage  or  lien,  and  the  residue,  if  any,  in  due  oonree 
of  administration.  The  application  of  the  purchase  money  to  the  satisfaction  (A 
the  mortgage  or  lien  must  be  made  without  delay,  and  the  land  is  subject  to  such 
mortage  or  lien  until  the  purchase  money  has  been  actually  so  applied.  Hie 
purchase  money,  or  so  much  thereof  as  may  be  sufficient  to  pay  such  mortgage  or 

Jien,  with  interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid  into 
the  court,  to  be  received  by  the  clerk  thereof,  whereupon  the  mortgage  or  lien 
upon  the  land  must  cease,  and  the  purdiase  money  must  be  paid  over  by  tibe 
derk  of  the  court  without  delay,  in  payment  of  the  expenses  of  the  sale,-  and  in 
satisfoction  of  the  debt  to  secure  which  the  mortgage  or  other  lien  was  taken,  and 
the  surplus,  if  any,  at  once  returned  to  the  executor  or  administrator,  unless  for 
good  cause  shown,  after  notice  to  the  executor  or  administrator,  the  court  other- 
wise directs.  [C.  L.  §  4189. 
Cai.  c.  Civ.  p.  8  usae*. 

3006.   Id.   Mortgagee  may  purchase.   At  any  sale,  under  order  of  the 

court,  of  lands  upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof  may 
become  the  purchaser  and  his  receipt  for  the  amount  due  him  from  the  proceeds 
of  the  sale  is  a  payment  pro  tanto.  If  the  amount  for  which  he  purchased  the 
property  is  insuMcient  to  defray  the  expenses  and  dischaige  his  mortgage  or  lien, 
he  must  pay  to  the  court,  or  the  derk  thereof,  an  amount  sufficient  to  pay  such 
expenses.  [C.  L.  §  4190. 
Cal.  0.  CiT.  P.  i  1670. 

3907.  Liability  for  fraudulent  sales.  Any  executor  or  administrator 
who  fraudulently  sells  any  real  estate  of  a  decedent  contrary  to  or  otherwise  than 
under  the  provisions  of  this  chapter,  is  liable  in  double  the  value  of  the  land  sold, 
as  liquidated  damages,  to  be  recovered  in  an  action  by  the  person  having  an 
estate  of  inheritance  therein.    [0.  L.  §  41^. 

Cal.  C.  Civ.  P.  1 1572.  or  miscoDduct  in  aelUng,  $  3882.    Damices  for 

Limitation  on  action  to  recover  land  nold  by  exec-     alienation,  etc.,  of  personal  property,  |  3996. 
utor,  etc.,  g  2870.   Executor,  etc.,  liable  for  neglect        Liability  of  guardian,     8607,  4019. 


3908.  Petition.  Notice.  Hearing.  Order.  Whenever  in  any  estate 
now  being  administered  or  that  may  hereafter  be  administered,  it  shall  appear  to 
the  court  or  judge  to  be  for  the  advantage  of  the  estate  to  raise  money  by  a  mort- 
gage of  the  real  property  or  any  part  thereof,  or  to  make  a  lease  of  the  realty  or 
any  part  thereof,  the  court,  as  often  as  occasion  therefor  shall  arise  in  the  admin- 
istration of  any  estate,  may,  on  petition,  notice,  and  hearing,  authorize,  empower, 
and  direct  the  executor  or  administrator  to  mortgage  or  lease  the  real  estate  or 
any  part  thereof,  upon  such  terms  and  for  such  length  of  time  as  to  the  court  may 
seem  necessary  or  beneficial.  The  petition  shall  be  verified,  and  sh^l  state  tiw 
purpose  sought  to  be  accomplished  by  the  mortgage  or  lease,  the  amount  to  be 
raised,  a  general  description  of  the  property  proposed  to  be  mortgaged  or  leased. 
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and  Buch  other  facts  as  are  required  in  a  petition  for  the  sale  of  real  property. 
Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  requiring  lUl 
persons  interested  to  appear  before  the  court  at  a  time  and  place  specified,  to  show 
canse  why  tiie  really  or  some  part  thereof,  which  sliall  be  briefly  indicated  in  tiie 
order,  should  not  be  mortgaged  or  leased  as  prayed  for  in  the  petition.  Notice 
of  the  order  to  show  cause  must  be  given  by  publication  and  by  the  mailing  of 
notices  to  the  heirs. 

Ca.\.  C  dv.  P.  §S  1577, 1578^.  CU.  Sup.  '89,  pp.     Qton  withoat  written  aathority  from  the  others, 
4aS-430.  and  Sap.  '9S,  pp.  1014-1018.  Mont.  CiT.  P.     who  were  not  under  disability  or  absent  from  the 
SfJ^-ms^.  territory,  fa  invalid.   Utah  Lcmui  and  Tr.  Co.  v. 

Notice,  time,  form,  etc.,  g§  4036-4037.  (iarbutt,  6  U.  848;  28  F.  ^ 

I<eaae  for  more  than  one  year  by  one  of  six  exec- 

3909.   Id.   Contents  of  order.  The  order  to  mortgage  or  lease  shall 

describe  the  premises,  and  shall  prescribe,  in  the  case  of  a  mortgage,  the  amount 
of  the  same  and  the  maximum  rate  of  interest  to  be  paid,  and,  in  the  case  of  a 
lease,  the  minimum  rental  to  be  received,  and,  in  either  case,  the  maximum 
period  of  time  for  which  the  same  may  be  given  and  such  other  terms  and  con- 
ditions as  the  court  may  deem  advisable. 
Cal.  C.  av.  P.  §  197B*.   Cal.  Bnp.  '89,  pp.  480-431,  and  Sup.  '99,  p.  1018. 


POWERS  AND  DUTIES  OP  EXECUTORS  AND  ADMINISTRATORS. 

3910.  Validity  of  acts  of  part  of  executors,  when  valid.  When 
all  the  executors  named  are  not  appointed  by  the  court,  those  appointed  have  the 
same  authority  to  perform  all  acts  and  dischwge  the  trust  required  by  the  will  as 
efiectually  for  every  purpose  as  if  all  were  appointed,  and  E^ould  act  ti^ther; 
where  there  are  two  executors  or  administrators,  the  act  of  one  alone  e£all  be 
effectual,  if  the  other  is  absent  from  the  state  or  laboring  under  any  legal  disability 
from  serving,  or  if  he  has  given  his  co-executor  or  co-administrator  authority 
in  writing  to  act  for  both ;  and  where  there  are  more  than  two  executors  or 
administrators,  the  act  of  a  majority  is  valid.    [C.  L.  §  4030. 

Oal.  C.  Civ.  P.  i  1355. 

Words  giving  joint  authority  construed  as  giving  authority  to  a  nu^ority,  §  2496. 

3911.  Authority  of  administrators  with  will  annexed.  Admin- 
istrators with  the  will  annexed  have  the  same  authority  over  the  estates  which 
executors  named  in  the  will  woald  have,  and  their  acts  are  as  effectual  for  all 

purposes.     [C.  L.  §  4031. 

Cal.  C.  Civ.  P.  g  1356*. 

Letters  of  administration  with  will  annexed,  |  3802. 

3912.  Possession  of  real  and  personal  estate.   Actions  for.  The 

executor  or  administrator  is  entitled  to  and  must  take  possession  of  all  the  real 

and  personal  estate  of  tlie  decedent,  and  shall  receive  the  rents  and  profits  of  the 

real  estate  until  the  estate  is  settled,  or  until  delivered  over  by  order  of  the  court 

to  t^e  heirs  or  devisees;  and  must  keep  in  good  tenantable  repair  all  houses, 

buildings,  and  fixtures  thereon,  wliich  are  under  his  control,  and  collect  all  debts 

dae  to  the  decedent  or  to  the  estate.    The  heirs  or  devisees  may  themselves,  or 

jointly  with  the  executor  or  administrator,  maintain  an  action  for  the  possession 

of  the  real  estate  or  for  the  purpose  of  (juieting  title  to  the  same,  against  any  one 

except  the  executor  or  administrator ;  but  this  section  shall  not  be  so  construed  as 

requiring  them  so  to  do.    [C.  L.  §  4107. 

Cal.  C.  Civ.  P.  g  1452*.  As  to  right  of  administrator  to  maintain  <ueut- 

PoescBsionof  real  property  delivered  to  heirs,  etc.,  mentnotwithiitftnding  conveyance  to  hein  of  prop- 

expiration  of  time  for  presentation  of  chiims.  erty  in  dispute.   McClellanil  v.  Dickinson,  2  U. 

iw61.  Duties  and  powers  of  special  adminlstm-  100. 

ton,  H  8825,  8876. 
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3913.  Possession  of  executor  possession  of  heirs.  Exception. 
For  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of  such  estate,  tfae 
possession  of  the  executors  or  administrators  is  the  possession  of  the  hrais  or 
devisees ;  such  possession  by  the  heirs  or  devisees  is  subject,  however,  to  the  pos- 
session of  the  executor  or  administrator  for  the  purposeB  of  adminiskation  h 
provided  in  this  title.    [C.  L.  §  4197*. 

Oal.  C.  Civ.  P.  2  1581* 

3914.  Actions  by  and  against,  generally.  Actions  for  the  recovery 
of  any  property,  real  or  personal,  or  for  the  possession  thereof,  or  to  quiet  titte 
thereto,  or  to  determine  any  adverse  claim  thereon,  and  all  actions  founded  apon 
contracts,  may  be  maintained  by  and  against  executors  and  administrators,  in  all 
cases  in  which  the  same  might  have  been  maintained  by  or  against  their  teBfoa- 
tive  testators  or  intestates.    [C.  L.  §  4198*. 

Cal.  C.  Civ.  p.  1 1582*.   See  Oal.  Sup.  '95,  p.  40.       trator  maj  sue,  2  2002.   Actions  hy  and  agiaA 
Sobstitution  of  representative  in  acUon  b7  or     special  administrKbots,  {  asSS. 
agf^nrt  deceased,  {  2920.   Executor  or  adminis- 

3915.  May  maintain  action  for  WMte,  etc.  Executors  and  adminis- 
trators may  maintain  actions  against  any  person  who  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  of  i^eir  testator  or  intes- 
tate in  his  lifetime.  They  mAy  also  maintain  actdons  for  treepass  committed  <m 
real  estate  of  (he  decedent  in  his  lifetime.    [C.  L.  §  4199. 

Cal.  C.  Civ.  P.  \  1583.  againit  raeh  executon  assuch;  hOd,  that  Uie  Idaho 

L.,  a  resident  of  Utah,  was  eaed  and  daly  served  Judgment  was  invalid  against  the  estate,  but  tiut 

in  Idaho,  bat  died  liefore  Judgment.   His  execn-  the  executors  were  liable  as  execnton  de  son  bnt 

tors,  appointed  In  Utah,  were  subetituted  for  Apersonal  lepreaentaliTecannotlrind  tbecaMebf 

deceased,  entered  their  appearance,  and  Judgment  hii  extra-terntorial  acts.   Nafl  Bank  of  Hailed  r. 

wai  obtained  aminat  them  aa  aaoh  executon.  The  Lewfa,  12  U.  M;  <1  P.  712. 
assignee  of  this  judgment  brought  auit  in  Utah 

3916.  Against  executors  for  waste  by  testator.  Any  person  or  his 
personal  representative  may  maintain  an  action  against  the  executor  or  adminis- 
trator of  any  testator  or  intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels  of  any  Bach 
praw>n,  or  committed  any  trespass  on  the  real  estate  of  such  person.    [C  L.  §  ^00. 

Cal.  C-  Ciy.  P.  g  1684. 

3917.  Decedent's  business  continued,  when.  When  the  interests  of 
creditors  are  not  prejudiced  thereby,  the  court  may  prescribe  that  the  buaness  in 
which  the  deceased  was  engaged  at  the  time  of  his  death  may  be  continued  for 
such  length  of  time  as  may  be  necessary  to  permit  the  afibirs  of  the  estate  to  be 
wound  up  to  the  best  advantage. 

Iowa,  McChiin's  An.  C.  (1888)  g  3611*. 

30 1 8.  Surviving  partner  to  settle  partnership  affairs  and  account 

When  a  partnership  exists  between  the  decedent,  at  the  time  of  his  death,  and 
any  other  person,  the  surviving  partiier  has  the  right  to  continue  in  possession  of 
the  partnership,  and  to  settie  its  business,  but  the  interest  of  the  de^dent  in  the 
partnership  must  be  included  in  the  inventory  and  be  appraised  as  other  property. 
The  surviving  paitner  must  settle  the  affairs  of  the  partnership  without  delay  and 
account  with  the  executor  or  administrator,  and  pay  over  such  balances  as  may 
from  time  to  time  be  payable  to  him  in  right  of  the  decedent.  Upon  the  applica- 
tion of  the  executor  or  administrator,  the  court  or  judge  may,  whenever  it  ^pean 
necessary,  order  the  surviving  partner  to  give  a  bond  in  a  prescribed  sum  or  ren- 
der an  account,  and  in  case  of  neglect  or  refusal  may,  after  notice,  compel  it 
attachment ;  and  the  executor  or  administrator  may  maintain  against  him  aiqr 
action  which  the  decedent  could  have  maintained.    [C.  L.  §  4201. 

Cal.  C.  Civ.  p.  g  1686* 

Surviving  partner  incompetent  as  administrator,  g  S8I8. 

3919.  May  sue  on  bond  of  prior  executor,  etc.  An  administiator 
may,  in  his  own  name,  for  the  use  and  benefit  of  all  parties  interested  in  the 
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estate,  maintain  actions  on  the  bond  of  an  execatOT,  or  of  any  former  adminis- 
trator of  the  same  estate.    [C.  L.  §  4202. 

Od.  C  CSt.  p.  1 1680. 

3920.  Executor  who  has  not  qualified  not  made  a  party.  In 
actions  by  or  against  executors,  it  is  not  necessary  to  join  those  as  parties  who 
may  have  been  appointed  by  the  court  but  who  have  not  qualified.    [C.  Xj.  §  4203. 

(M.  C  av.  p.  i  1S87. 

3G21.  May  compound  with  debtor  with  consent  of  court.  When- 
ever a  debtor  of  the  decedent  is  unable  to  pay  all  his  debts,  the  executor  or 
administrator,  with  the  approbation  of  the  court  or  judge,  may  compound  with 
him  and  give  a  discharge  upon  receiving  a  fair  and  just  dividend  of  his  effects. 
A  compromise  may  also  be  authorized  when  it  appears  to  be  just,  and  for  the  best 
interests  of  the  estate.  [C.  L.  §  4204. 
cu.cav.  P.  JM88. 

3922.  To  set  aside  fraudulent  conveyances  by  decedent.  When 

there  is  a  deficiency  of  assets  in  the  hands  of  an  executor  or  administrator,  and 
vhen  the  decedent,  in  his  lifetime,  has  conveyed  any  real  estate,  or  any  rights  or 
interests  therein,  with  intent  to  defraud  his  creditors,  or  to  avoid  any  right, 
debt,  or  duty  of  any  person,  or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor  or  administrator  must 
oommence  and  prosecute  to  final  judgment  any  proper  addon  for  the  recovery  of 
the  same,  and  may  recover  for  the  benefit  of  the  creditors  all  such  real  estate  so 
fraudulently  conveyed,  and  may  also  for  the  benefit  of  the  creditors  sue  fbr  and 
recover  all  goods,  chattels,  rights,  or  credits  which  have  been  so  conveyed  by 
the  decedent  in  his  lifetime,  whatever  may  have  been  the  manner  of  such  fraadu> 
lent  conveyance.    [C.  L.  §  4205. 

CUL  C.  Gv.  P.  i  U8». 

3923.  Id.  Creditors  must  pay  costs  of  suit.  No  executor  or  admin- 
istrator is  bound  to  sue  for  such  estate  as  mentioned  in  the  preceding  section  for 
the  benefit  of  the  creditors  unless  on  application  of  creditors,  who  must  pay  such 
part  of  the  costs  and  expenses  of  the  suit,  or  give  such  security  to  the  executor 
or  administrator  therefor  as  the  court  or  judge  shall  direct.    [C.  L.  §  4206. 

cu.  a  CiT.  P.  2  urn. 

3924.  Id.  Estate  recovered  usdd  to  pay  debts.  All  real  estate  so 
recovered  must  be  sold  for  the  payment  of  debts  in  the  same  manner  as  if  the 
deeedeut  had  died  seized  thereof,  upon  obtaining  an  order  therefor  from  the  court ; 
and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits  so  recovered  must  be 
appropriated  in  payment  of  the  debts  of  the  decedent  in  the  same  manner  as 
other  property  in  the  hands  of  the  executor  or  administrator.    [C.  L.  §  £207. 

Oil  C.  CiT.  P.  i  ISM. 

3926.  Court  may  order  moneys  invested.  Petition.  Notice. 
Pending  the  settiement  of  any  estate,  on  the  petition  of  any  party  interested 
therein,  and  upon  good  cause  ^own  therefor,  the  court  may  upon  notice  order 
any  moneys  in  the  hands  of  the  executors  or  administrators  to  be  invested  for  the 
benefit  of  the  estate  in  securities  of  the  United  States  or  other  good  securities  to 
be  approved  by  the  court  or  judge.    [C.  L.  §  4244*. 

.  CU.  C.  Civ.  P.  2  1640». 

3926.  Embezzler  liable  for  double  value.  If  any  person  embezzles 
or  alienates  any  of  the  money,  goods,  chattels,  or  effects  of  a  decedent,  he  shall 
be  liable  for  double  the  value  of  the  property  so  embezzled  or  alienated,  to  be 
recovered  by  action  for  the  benefit  of  the  estate.    [C.  L.  §  4109*. 

Od.'c.  Cir.P.  IU58*. 

DuoasM  fbr  fraadnlentlr  selling  real  property,  2  8907. 


3927.  Id.  Citation  to  person  suspected.  Order.  The  court  may 
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require  any  person  suspected  of  having  taken  wrongful  possession  of  any  of  the 
effects  of  the  deceased,  or  of  having  had  such  effects  under  his  control,  to  a/ppeir 
and  submit  to  an  examination  under  oath  touching  such  matters;  and  if  on  snch 
examination  it  appears  that  he  has  the  wrongful  possession  of  any  such  properfy, 
the  court  may  order  the  delivery  of  t^e  sune  to  the  executor  or  administFator  tA 
the  estate.    [C.  L.  §  4110»'. 

Cal.  C.  av.  P  %  1459*.  Citation  generally,  §  4084. 

3028.  Id.  Contempt.  Imprisonment.  If,  on  being  duly  served  with 
the  order  of  the  court  requiring  him  to  do  so,  any  person  fails  to  appear  in  accord- 
ance with  such  order;  or  if,  having  appeared,  he  refuses  to  answer  any  qaestHn 
which  the  court  deems  proper  to  put  to  him  in  the  course  of  such  exaiuiiiatioB; 
or  if  he  fail  to  comply  witli  the  order  of  the  court  requiring  him  to  d^vw  Ae 
property,  he  may  be  committed  to  the  jail  of  the  county  ontil  a  compliance  is 
yielded.     [C.  L.  §  4111*. 

Cal.  C.  CiT.  P.  S  1460». 

3029.  Elzecutor  charged  with  estate.  Every  executor  and  adminis- 
trator is  chargeaUe  in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession  at  the  value  of  the  appraisCTient  cxmtained 
in  the  inventory,  except  as  provided  in  the  following  sections,  and  with  tiie 
interests,  profits,  and  income  of  the  estate.    [G.  Ij.  §  4220. 

Cal.  C.  Civ.  p.  S  1618. 

Naming  a  person  execntor  does  not  discharge  a  clum  which  the  testator  held  agtunst  him,  2  3845. 

3030.  Not  to  profit  or  lose  by  estate.  He  shall  not  make  profit  by 
the  increase,  nor  suffer  losR  by  the  decrease  or  destruction,  without  his  fault,  of  aoy 
part  of  i^e  estate.  He  must  account  for  the  excess  when  he  sells  any  part  ct 
the  ratate  for  more  than  the  appraisement,  and  if  any  is  sold  for  lesB  than  tiie 
appraisement,  he  is  not  responsible  for  the  loss  if  the  aaXe  has  been  justly  made. 


Cal.  C.  Ctv.  P.  1 1S14. 

3931.  Not  to  purchase  claim.  No  administrator  or  executor  shall 
purchase  any  claim  against  the  estate  he  represents ;  and  if  he  pays  any  claim  for 
less  than  its  nominal  value,  he  is  only  entitled  to  charge  in  his  account  the  Msoniit 
he  actuaUy  paid.    [0.  L.  §  4224. 

C»i.  a  Civ.  P.  2 1617. 

3932.  Not  accountable  fbr  uncollectible  debts.  No  executor  or 
administrator  is  accountable  for  any  debts  due  the  decedrat,  if  it  appeus  that 
they  remain  uncollected  without  his  fault    [G.  L.  §  4222. 

Cat.  C.  Civ.  p.  3  1616. 

3933.  Necessary  ^penses  allowed.  Compensation.  He  shall  be 
allowed  all  necessary  exproses  in  the  ctu^,  management,  and  ael^iement  of  the 
estate,  including  reasonable  fees  paid  to  attorneys  for  conducting  the  neqesaaiy 

pixx;eedings  or  suits  in  courts,  and  for  his  services  the  feee  provided  in  this 
chapter ;  but  when  the  decedent,  by  his  will,  makes  some  other  provision  for  the 
compensation  of  ^is  executor,  that  shall  be  a  full  compensation  for  his  services, 
unless,  by  a  written  instrument,  filed  in  the  court,  he  renounces  all  claim  for 
compensation  provided  for  by  the  wiU.    [C.  L.  §  4223. 

Oil.  C.  CiT.  p.  3g  1616.  Bolftonv.auinon,SU.8SS;  SP.90S.  AndsM  Cmm 

Estate  is  not  responsible  for  debt  contracted  by     Heirs  t.  Toung,  1 U.  881. 
administrator  to  bnild  bouse  on  proper^  thereof. 

3034.  Commissions}  schedule  of.  When  no  compensation  is  provided 
by  the  will,  or  the  executor  renounces  all  claim  thereto,  he  must  be  allowed  owb- 
missions  upon  tiie  amount  of  estate  accounted  for  by  him,  aa  fc^ws:  For 
the  first  thousand  dollars,  at  the  rate  of  tive  per  cent;  for  all  above  tiiat  sum, 
and  not  exceeding  five  thousand  dollars,  at  the  rate  of  two  and  one-half  per  cent; 
for  all  above  five  thousand  dollars,  and  not  exceeding  ten  tiiousand  dollan,  at  the 


[C.  L.  §  4221. 


POWERS  AND  DUTIES  OF  EXECUTORS,  ETC. 


855 


Trate  of  two  per  cent ;  for  all  above  ten  thousand  dollars,  at  the  rate  of  one  per 
cent.  The  same  commissions  shall  be  allowed  to  administrators.  In  all  cases 
such  further  allowance  may  be  made  as  the  court  may  deem  just  and  reasonable 
for  any  extraordinary  service,  but  the  total  amount  of  such  extra  allowance  must 
not  exceed  the  amoant  of  commissions  allowed  by  this  section.  All  contracts 
between  an  executor  or  administrator  and  an  heir,  devisee,  or  l^atee,  for  a 
liigber  compensation  than  that  allowed  by  this  section,  shall  be  void.  [C.  L. 
§  4225*. 

Cal.  C.  Qv.  P.  2  1618». 

SPECIFIC  PBBFOBMANCB. 

3936.  OontraotB  for  sale  of  real  estate.  Specific  peiformanoe. 

"When  a  person  who  is  bound  by  contract  in  writing  to  conv^  any  real  estate, 
dies  before  making  the  conveyance,  and  in  all  cases  when  such  decedent,  if  living, 
might  be  compelled  to  make  snch  conveyance,  the  court  may  make  a  decree 
authorizing  and  directing  his  executor  or  administrator  to  convey  such  real  estate 
to  the  person  entitled  thereto.  [C.  L.  §  4208. 
Cal.  C.  dv.  P.  S1M7. 

3936.  Id.  Petition.  Notice.  Hearing.  On  the  presentation  of  a 
verified. petition  by  any  person  claiming  to  be  entitled  to  snch  conveyance  from 

an  executor  or  administrator,  setting  forth  the  facts  upon  which  the  claim  is 
predicated,  the  court  most  appoint  a  time  and  place  for  hearing  the  petition, 
which  shall  be  upon  notioe.    [C.  L.  §  4209. 

Ctol.  C.  CiT.  P.  i  M98*. 

3937.  Id.  Decree  authorizing  posseBsion.  If,  after  a  full  hearing 
npon  the  petition  and  objectionB,  and  examination  of  the  Mcts  and  circumstances 
of  the  cli^m,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a  conv^- 
ance  of  the  real  estate  described  in  the  petition,  a  decree  authorizing  and  directing 
the  executor  or  administrator  to  execute  a  conveyance  thereof  to  the  petitioner 
mnst  be  made ;  but  the  entry  of  the  decree  shall  give  the  person  entitled  to  the 
conveyance  a  right  to  the  possession  of  the  lands  contracted  for  and  to  hold 
the  same  according  to  the  terms  of  the  intended  contract  in  like  manner  as  if  a 
conveyance  had  been  made  in  pursuance  of  the  decree.    [0.  L.  §  4211*. 

Cbi.  c.  av.  P.  i  iBoo*. 

3938.  Id.  Denied  when  right  doubtftil.  If  upon  a  hearing,  as  here- 
inbefore provided,  the  right  of  the  petitioner  to  have  a  specific  performance  of  the 
contract,  is  found  to  be  doubtful,  the  court  must  dismiss  the  petition  without 
prejudice  to  the  right  of  the  petitioner,  who  may,  at  any  time  within  six  months 
thereafter,  proceed  by  action  to  enforce  specific  performance  thereof.  [C.  L. 
§  4213. 

Cal.  C.  CSt.  p.  i  ie02. 

3939.  Id.  Substitution  of  parties.  If  the  person  entitled  to  the 
TOnveyance  dies  before  the  commencement  of  proceedings  therefor  under  this 
chapter,  or  before  the  completion  of  the  conveyance,  any  person  entitled  to  suc- 
ceed to  his  rights  in  the  contract,  or  the  executor  or  administrator  of  such 
decedent,  may  for  the  benefit  of  the  person  so  entitled,  commence  such  proceed- 
ings or  prosecute  any  already  commenced,  and  the  conv^ance  must  be  so  made 
as  to  vest  the  ffitate  in  Hbe  persons  entitled  to  it,  or  in  the  executor  or  adminis- 
trator, for  their  benefit.    [C.  L.  §  4217. 

Cal.  C.  Civ.  P.  g  1806. 

3940.  Id.  Decree  may  direct  surrender  of  possession.  The  decree 
provided  for  in  this  chapter  may  direct  the  possession  of  the  propertrjr  therein 
described  to  be  surrradered  to  the  person  entitled  thereto,  upon  his  producing  the 
deed  and  certified  copy  of  the  decree  when,  hy  the  terms  of  the  contract,  posses- 
sion is  to  be  surrendered.    [C.  L.  §  4218. 

Od.  a  ClT.  P.  { 
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3941.  When  account  to  be  rendered.  Contents.  Six  months  after 
his  appointment,  also  within  thirty  days  after  the  expiration  of  the  time  witiiin 
which  creditors  must  present  their  claims,  and  at  any  other  time  when  required 
by  the  court,  either  upon  its  own  motion  or  upon  the  application  of  any  person 
interested  in  the  estate,  every  executor  or  administrator  must  render  for  the 
information  of  the  court  an  account  of  his  administration,  under  oath,  showing 
the  sums  of  money  received  by  him  and  from  what  sources,  the  amounts  expended 
by  him,  a  statement  of  all  daims  presented  against  the  ratate  and  the  names  of 
the  claimants,  and  all  other  matters  necessary  to  show  the  condition  of  its  affairs. 
[C.  L.  §  4226*. 

<M.  C.  ClY.  P.  S  1«88». 

Annual  account  of  trustee  after  distribation,  §  8977.  Statement  of  claim  presented,  form,  2  38ff7. 

3042.  Id.  Hearing,  notice  of.  When  any  account  is  rendered  for  set- 
tlement, the  court  must  appoint  a  day  for  ^e  settlement  thereof,  of  which  the 
clerk  must  give  notice.    [0.  L.  §  4237*. 

CU.  C.  av.  P.  i  1638*.   See  CU.  Sup.  'SB,  p.  1028.      Notice,  time,  form,  etc.  23  m-UK. 

3943.  Id.  Vouchers  shall  be  produced.  In  rendering  his  accoont 
tiie  executor  or  administrator  must  prodnce  and  file  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which  must  remain  in  the  court: 
and  he  may  be  examined  on  oath  touching  such  payments,  and  also  touching 
any  property  and  efitects  of  the  decedent,  and  the  disposition  thereof.  When  any 
voucher  is  required  for  other  purposes,  it  may  be  withdrawn  on  leaving  a  certified 
copy  on  file.  If  a  voucher  is  lost,  or  for  other  good  reason  cannot  be  produced 
on  tiie  settiement,  the  payment  may  be  proved  by  tiie  oath  of  any  oomp^cnt 
witness.    [C.  L.  §  4235. 

Cal.  C.  av.  p.  §  1681. 

3944.  Id.  Oral  proof  when  vouchers  not  produced.  On  the  settle- 
ment of  his  account,  he  may  be  allow^  any  item  of  expenditure  not  ex(»eding 
twenty  dollars  for  which  no  voucher  is  produced  if  such  item  be  supported  by  his 
own  uncontradicted  oath  positive  to  the  fact  of  payment,  specifying  when,  where, 
and  to  whom  it  was  made ;  but  such  allowances  in  the  whole  most  not  exceed  five 
hundred  dollars  against  any  one  estate ;  and  if  upon  such  settiement  of  aocoimte 
it  appear  that  the  debts  against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute,  and  it  shall  be  proven  by  competent  evidence 
to  the  satisfaction  of  the  court  that  such  debts  were  justiy  due,  were  paid  in  good 
faitii,  that  the  amount  paid  was  the  true  amount  of  such  indebtedness  over  and 
above  all  payments,  or  set  off,  and  that  the  estate  is  solvent,  it  shall  be  the  datf 
of  the  said  court  to  allow  the  said  sum  so  paid  in  the  settiement  of  said  accountB. 
[C.  L.  §  4236.  ■ 

Cal.C.  Civ.  P.  216B2. 

3946.  Final  account  with  petition  for  distribution.  Notice.  If 
the  account  mentioned  in  the  preceding  sections  be  for  a  final  settlement,  and  a 
petition  for  the  final  distribution  or  for  final  distribution  and  partition  of  tiie 
estate  be  filed  with  said  accouiits,  the  notice  of  the  filing  of  account  for  settiement 
must  state  those  facts.  On  the  settlement.of  said  account,  distribution  or  distri- 
bution «ad  partition  of  the  estate  to  all  entitied  thereto  may  be  had  in  the  maaaer 
hereinafter  provided  without  further  notice  or  proceedings.    [C  L.  §  4238*. 

Cal.  C.  CiT.  P.  $  1684*.   See  Cal.  Sup.  '93,  p.  1022.    f^nal  account  anfl  ftetitioA  for  dlKtribation.  }  tOt 

3046.  Settlement  of  account,  when  conclusiTe.  The  settlement  of 
the  account  and  the  ailowance  thereof  by  the  court,  or  upon  appeal,  is  conduedve 
against  all  persons  in  any  way  interested  in  the  estote,  saving,  however,  to  «M 
persons  laboring  under  any  legal  disability,  their  right  to  move  for  cause  to 
re-open  and  examine  the  account,  or  to  proceed  by  action  against  tiie  executor  or 
administrator,  either  individutdly  or  upon  his  bond,  at  9>ny  time  befwe  final 
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distoribution ;  and  in  any  action  brought  by  any  snch  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its  correctness.  [C.  L. 
§4241. 

Qd.  C.  CSV.  P.  1 16S7.  CoTrection  of  miatakes  in  aettlements,  §  4048. 

3947.  Reference  of  account.  Compensation.  The  court  may  appoint 
one  or  DH>re  referees  to  examine  the  accounts  and  make  report  thereon,  subject  to 
confirmation ;  and  may  allow  a  reasonable  compensation  to  the  referees,  to  be 
pud  out  of  the  estate  of  the  decedent    [G.  "L.  §  4240*. 

Cfel.  C.  CiT.  p.  1 1686*. 


CHAPTER  12. 

DISTRIBUTION  AND  PARTITION. 
PARTIAL  DIBTBXBnnON. 

3948.  Petition  for  partial  distribuldon.  Notice.  At  any  time  after 
tiie  lapse  of  four  months  from  the  issuance  of  letters  testamentary  or  of  adminis- 
toataon,  any  heir,  devisee,  or  legatee  may  present  his  petition  to  the  court  for  the 
legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be  given  to  him  upon  his 
giving  bonds,  with  security,  for  the  payment  of  his  proportion  of  the  debts  of 
tiie  estate.    Notice  of  such  application  must  be  given.    [C.  L.  §§  4256,  4257*. 

CkO.  a  CiT.  P.  a  1668,  t«S0*. 

3949.  Id.  When  allowed.    Order.    Bond.    If  at  the  hearing  it 

appears  that  the  estate  is  but  little  indebted,  and  that  the  share  of  the  party 
applying  may  be  allowed  to  him  without  loss  to  the  creditors  of  the  estate,  the 
court  must  make  an  order  in  conformity  with  the  prayer  of  the  applicant, 
requiring: 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before  receiving  his 
share  or  any  portion  tibereof,  to  execute  and  deliver  to  the  executor  or  adminis- 
trator a  bond,  in  such  sum  as  shall  be  designated  by  the  court,  with  sureties  to  be 
approved  by  the  judge  or  clerk,  payable  to  the  executor  or  administrator,  and 
cmditioned  for  the  payment,  whenever  required,  of  his  proportion  of  the  debts 
due  from  the  estate,  not  exceeding  the  value  or  amount  of  IJie  legacy  or  portion 
of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee, 
the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  execution  of  the  order,  a  petition  is  necessary  between 
two  or  more  of  the  piuiiies  interested,  it  must  be  made  in  the  manner  hereinafter 
prescribed.  The  costs  of  these  proceedin^^  shall  be  paid  by  the  applicant,  or  if 
^ere  be  more  than  one,  shall  be  apportioned  equally  among  ^em.  [C.  L. 
§4259. 

C»i.  0.  Civ.  p.  i  i«ei. 

3960.  Id.  Action  on  bond.  If  it  becomes  necessary  that  any  part  of 
any  such  bond  should  be  paid,  the  court,  after  notice  and  hearing,  must  make  a 
decree  accordingly,  designating  the  amount  and  giving  a  time  within  which  the 
payment  must  he  made.  If  the  money  is  not  paid  as  ordered,  an  action  may  be 
maintained  by  the  executor  or  administrator  on  the  bond.    [G.  L.  §  4260*. 

Ori.  c.  Or.  p.  I  iee2». 

3961.  Delivery  of  entire  estate,  when  no  debts.  Unless  it  satis- 
factorily appear  to  the  court  that  the  rents,  issues,  and  profits  of  the  real  estate 
for  a  longer  period  are  necessary  to  be  received  by  the  executor  or  adminisla'ator, 
vherewitii  to  pay  the  debts  of  the  deceased,  or  that  it  will  probably  be  necessary 
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to  sell  the  real  estate  for  the  payment  of  snch  debts,  the  court,  at  the  end  of  tte 
time  limited  for  the  pres^tation  of  the  claims  against  the  estate,  must  direct 
the  executor  or  administrator  to  deliver  possession  of  all  the  real  estate  to  the 
heirs-at-law  or  devisees.    [C.  L.  §  4108. 

Od.  C.  Civ.  p.  3  1458. 


3962.  Fetitlon  for  final  account  and  settlement,  when  to  be  pre- 
sented. Wh^  all  the  debts  are  paid,  or  sooner,  if  before  tibat  time  alTthe 
property  of  the  estate  has  been  sold,  or  there  are  sufficient  funds  in  his  hands  fw 
the  payment  of  all  the  debts  due  by  the  estate,  and  the  estate  be  in  a  proper  con- 
dition to  be  closed,  the  executor  or  administrator  must  render  a  final  aocoant  uid 
pray  a  settlement  of  his  administration.  [G.  L.  §  4254. 
Cel.  C.  Civ.  P.  1 16B2. 

3953.  Distribution,  how  made.  Death  of  minor  heir.  Supple- 
mentary account.    Upon  the  final  settlement  of  the  accounts  of  the  executor 

or  administrator,  or  at  any  subsequent  time,  upon  the  petition  of  the  executor  or 
administrator  or  of  any  heir,  ]^;atee,  or  devisee,  and  upon  notice,  the  court  most 
proceed  to  distribute  the  residue  of  the  estate  in  the  hands  of  the  executor  or 
administrator,  if  any,  among  the  persons  who  by  law  are  entitled  thereto;  and  if 
the  decedent  has  left  a  surviving  child,  and  the  issue  of  other  children,  and  any 
of  them,  before  the  close  of  the  administration,  have  died  while  under  age  and 
not  having  been  married,  no  administration  on  such  deceased  child's  est^is 
necessary,  but  all  the  ratate  which  such  deceased  child  was  entitled  to  inheri- 
tance must,  without  administration,  be  distributed  to  such  child's  heirs-at-law. 
A  statement  of  any  receipts  and  disbursements  of  the  executor  or  administrator, 
since  the  rendition  of  his  final  accounts,  must  be  reported  and  filed  at  the  time  of 
making  such  distribution,  and  a  settlement  thereof,  together  with  ah  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  by  the  court,  and  included  in 
the  order  or  decree,  or  the  court  may  ordei'  notice  of  the  settlement  of  such  snp- 
plement«y  accounts,  and  refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts.    [C.  L.  §  4261*. 

Cttl.  0.  C!v.  p.  2  1«6B». 

SocceBBioii.  S3  88iM-28B0.   DlBtribatJon  of  homestead.  S§  2829-2881,  8847. 

3954.  Id.  Decree  to  specify  shares.  Action  to  recover.  In  the 
order  or  decree,  the  court  must  name  the  persons  and  the  proportions  or  parts 
to  which  each  shall  be  entitled,  and  such  persons  may  demand  and  sue  for  in  any 
court  of  competent  jurisdiction  and  recover  their  respective  shares  from  the 
executor  or  administrator  or  any  person  having  the  same  in  prasesraon.  [C  L- 
§  4262*. 

Cd.  C.  Civ.  P.  2  1666*.  BecoTding  of  decree,  effect,  g  4040. 

3955.  Id.  Advancements  considered.   Conclusiveness  of  decree. 

All  questions  as  to  advancements  made,  or  alleged  to  have  been  made,  by  the 
decedent  to  bis  heirs,  may  be  heard  and  determined  by  the  court  and  most  be 
specified  in  the  decree  assigning  and  distributing  the  estate;  and  the  final  judg- 
ment or  decree  of  tlie  court  is  binding  on  all  parties  interested  in  the  estate, 
subject  only  to  be  reversed,  modified,  or  set  aside  on  appeal.    [C.  L.  §  4277*. 

Cal.  C.  Civ.  p.  g  1686. 

Validity  of  decrees,  §g  3779,  3780,  3946.    Advancements,      2763,  2841-284B. 

3956.  Id.  Taxes  must  be  paid  before  decree.  Before  any  decree  of 
distribution  of  an  estate  is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  state,  county,  and  manidpal 
taxes,  legally  levied  upon  personal  property  of  the  estate,  have  been  fullv  paid. 
[C.  L.  §  4265. 

Cal.  C.  av.  p.  2  1660. 

AweoBment  of  estates  of  deceased  persons,     2627,  2629.  Similar  section,  }  Sfilft. 
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3957.  Partition  may  accompany  distribution.  Petition.  Notice. 
Decree.  The  administrator  or  executor  may  include  in  the  petition  for  distri- 
bution, or  any  person  interested  may  at  any  time  before  distribution  separately 
file,  a  petition  for  the  partition  of  the  estate  among  the  persons  entitled  thereto 
in  proportion  to  their  respective  rights.  Notice  of  such  petitions  shall  be  given, 
and  the  court,  after  a  hearing,  may  in  one  decree  distribute  and  partition  the 
whole  property  of  the  estate,  setting  out  by  metes  and  bounds,  or  description, 
the  shiure  of  each  individu^  so  that  the  same  can  be  easily  distiioguished,  or  the 
ooart  may,  upon  request  of  two  or  more  parties,  set  off  their  shares  so  as  to  be 
held  by  them  in  common  and  undivided.    [C.  L.  §§  4266*,  4267*,  4270*. 

Cal.  C.  Civ.  P.     1675,  1676*,  1679*.  PftrtitloQ,  dvil  procedure,  g  3522-3571. 

3968.  Partition  by  commissioners.  Whenever  it  is  impracticable  or 
iuGonvenient  for  the  court  to  make  a  complete  partition  among  all  the  parties  in 
the  first  instiuice,  or,  on  petition  of  any  interested  person,  the  court,  having  first 
ascertained  and  detOTmined  the  shares  or  interests  of  the  persons  entitled,  may 
appoint  one  or  more  disinterested  persona  to  act  as  commissioners  for  the  purpose 
of  making  the  partition.  In  making  the  partition,  the  commissioners  must  divide 
the  property,  and  allot  the  several  portions  thereof  to  the  several  parties,  quality 
and  quantity  relatively  considered,  according  to  the  respective  rights  of  the  parties 
as  determined  by  the  court,  designating  the  several  portions  by  proper  landmarks, 
and  may  take  testimony  and  order  surveys  and  take  such  other  steps  as  may  be 
necessary.    [C.  L.  §§  4266*,  4267*,  4274*. 

CU.  a  ClT.  p.  II 1675, 1678*,  168S*. 

3969.  Report.  Confirmation.  Decree.  As  soon  as  practicable,  the 
commissioners  must  make  a  report  to  the  court  in  writing,  and  the  court  may 
confirm,  change,  modify,  or  set  aside  the  report,  and,  if  necessary,  appoint  new 
oommiBsiopera  Upon  the  confirmation  of  the  report,  the  court  may  include  dis- 
tribution and  partition  in  one  decree.    [0.  L.  §  4275*. 

Cal.  C.  Civ.  p.  g  1684*. 

3960.  Estate  in  different  counties.  If  the  real  estate  is  in  different 
counties,  the  court  may,  if  deemed  proper,  appoint  commissioners  who  shall  make 
divimon  of  such  real  estate  wherever  situated  within  this  state.    [C.  L.  §  4268. 

GU.  C.  Civ.  P.  I  ie77». 

3961.  Distribution  to  grantees  of  heirs.  Partition  or  distribution  of 
the  real  estate  may  be  made  as  provided  in  this  chapter,  although  some  of  the 
original  heirs,  legatees,  or  devisees  may  have  conveyed  their  shares  to  other  per- 
sons, and  sudi  ^lares  must  be  assigned  to  the  person  holding  the  same,  in  the 
same  manner  as  they  otherwise  would  have  been  to  such  heirs,  legatees,  or 
devisees.    [G.  L.  §  4269. 

Gbl.  C.  Civ.  P.  1 1678. 

3962.  Where  partition  impracticable.  Assignment  to  one  or 
more.  When  the  real  estate  cannot  be  divided  without  prejudice  or  inconven- 
ience to  the  owners,  the  court  may  assign  the  whole  to  one  or  more  of  the  parties 
entitled  to  share  therein  who  will  accept  it,  always  preferring  the  males  to  the 
females,  and  among  children  preferring  the  elder  to  the  younger.  The  parties 
accepting  the  whole  must  pay  to  the  other  parties  interested  their  just  proportion 
of  the  true  value  thereof,  or  secure  the  same  to  their  satisfaction,  or  in  case  of 
the  minority  of  such  party,  f^en  to  the  satisfaction  of  his  guardian ;  and  the  true 
value  of  the  estate  must  be  ascertained  and  reported  by  the  commissioners. 
When  the  commissioners  appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to  the  owners, 
they  must  so  report  to  the  court,  and  recommend  that  the  whole  be  assigned  as 
herein  provided,  and  must  find  and  report  the  true  value  of  such  real  estate.  On 
filing  the  report  of  the  commissioners,  and  on  making  or  securing  the  payment 
as  Iwfore  provided,  the  court,,  if  it  appears  just  and  proper,  must  confirm  the 
report,  and  thereupon  the  assignment  is  complete,  and  the  title  to  the  whole  of 
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snch  real  estate  Tests  in  the  pwson  to  whom  the  same  is  so  assigned.    {C.  "L. 


3963.  Id.  When  any  tract  of  land  or  tenement  is  of  greater  v^ae  than 
saxy  one's  share  in  the  same  estate  to  be  divided,  and  cannot  be  divided  without 
injary  to  the  same,  it  may  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving  preference  as  prescribed 
in  the  preceding  section.  The  party  accepting  must  pay  or  secure  to  the  othere 
SQch  sums  as  the  commissioners  shall  award  to  make  the  partition  equal,  and  the 
commissioners  must  make  their  award  accordingly;  but  such  partition  must  not 
be  established  by  the  court  until  the  sums  awarded  are  paid  to  the  parties  entitled 
to  the  same,  or  secured  to  their  satisfaction.    [G.  L.  §  4272. 

Cal.  C.  CSt.  p.  i  1681. 

3964.  Estate  sold  when  division  impracticable.  When  it  appears 

to  the  court  from  the  commissioners'  report  that  it  cannot  otherwise  be  fairly 
divided  and  should  be  sold,  the  court  may  order  the  saJe  of  the  whole  or  any  part 
of  the  estate,  real  or  personal,  by  the  executor  or  administrator,  or  by  a  commis- 
sioner appointed  for  that  purpose,  and  the  proceeds  distributed.  The  sale  must 
be  conducted,  reported,  and  confirmed,  in  the  same  manner  and  under  the  same 
requirements  as  provided  in  chapter  ten  of  this  title.    [0.  L.  §  4273. 

GU.  a  dv.  p.  {  168S.  Filing  of  decree,  notice.  2  4040. 

3965.  Executor's  discharge  on  final  settlement.  When  the  estate 
has  been  fully  administered,  and  it  is  shown  by  the  executor  or  administrator, 
by  the  production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of  money 
due  from  him,  and  delivered  up,  under  the  order  of  the  court,  all  the  property 
of  the  estate  to  the  puiiies  entitled,  and  performed  all  the  acts  lawfully  required  ^ 
him,  the  court  must  make  a  judgment  or  decree  diachai^^ing  him  from  all  liability 
to  be  incurred  thereafter.    [G.  L.  §  4284. 

Cftl.  C.  CiT.  P  2  1697. 

3966.  Distribution  of  property  afterward  discovered.  Reissue 
of  letters.  The  final  settlement  of  an  estate  shall  not  prevent  a  subsequent 
distribution  and  partition  of  property  afterwards  discovered,  upon  petiti<»i  and 
notice,  without  a  reissne  of  letters.  Letters  may  be  reissued  at  any  time  if  nee- 
essaiy.    [C.  L.  §  4285*. 

cu.  c  CiT.  p.  i  looe*. 

3967.  Partition  allowed  within  two  years  after  distribution. 
Notice.  Oosts.  Nothing  in  this  chapter  contained  shall  be  construed  to  pre- 
vent the  partition  of  any  estate  after  distribution,  by  further  proceedings  in  the 
estate,  provided  a  petition  for  such  partition  be  presented  to  the  court  in  which 
the  estate  was  administered,  by  one  of  the  parties,  within  two  years  after  dis- 
tribution. !N'otice  must  be  given  and  served  as  in  original  appHcations  for 
disto^bution,  and  coats  shall  be  apportioned  as  the  court  may  deem  just. 


3968.  Non-resident  decedent.  Absent  heirs.  Delivery  or  sale 

of  property.  Upon  application  for  distribution,  after  final  settlement  of  the 
accounts  of  administration,  if  the  decedent  was  a  non-resident  of  this  state  leav- 
ing a  will  which  has  been  duly  proved  or  allowed  in  the  state  of  his  residence,  m 
authenticated  copy  whereof  has  been  admitted  to  probate  in  this  state,  and  it  is 
necessary,  in  order  that  the  estate  or  any  part  thereof,  may  be  distributed  accord- 
ing to  the  will,  that  the  estate  in  this  state  should  be  delivered  to  the  executor  or 
administrator  in  the  state  or  place  of  his  residence,  the  court  may  order  such  deliv- 
ery to  be  made)  and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like  deliv^ 
of  the  proceeds.  The  d^very,  in  accordance  with  the  order  of  the  court,  ia  a 
full  dischai^  of  the  executor  or  adminiBtrator  with  the  will  annexed  in  this  state, 
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in  relation  to  all  property  embraced  in  sach  order,  which,  unless  reversed  on 
appeal,  binds  and  concludes  all  piurties  in  interest    Scdee  of  real  estate,  ordered 
virtue  of  this  section,  must  be  made  in  the  same  manner  as  other  sales  of  real 
«6tate  of  decedeoitB  by  order  of  the  court    [C  L.  §  4263. 

CU.  C.  CtT.  p.  i  1067. 

Proof  of  foreign  will,  2S  8806-8808.   Aliens  take  by  sacceBsion  as  well  as  dtiienB,  S 

3969.  Id.  Local  creditors  must  be  paid  first  The  property  of  a 
non-resident  decedent  shi^l  not  be  transmitted  to  a  foreign  racecntor  or  adminis- 
tettor,  until  all  the  creditors  who  are  citizens  of  this  state  have  been  paid,  if  the 
estate  is  solvent,  or,  nntil  such  (creditors  have  received  thrar  just  proportions,  if 
the  estate  is  insolv^t. 

N.  Dak.  (1806)  a  KM,  Wgf. 

3970.  Appointment  of  agent  fbr  absent  heir.  When  any  estate  is 
assigned  or  distributed  by  a  judgment  or  decree  of  the  court  to  any  person  resid- 
ing out  of  and  having  no  agent  in  this  state,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the  same  for  the  beneiit  of 
such  absent  person,  the  court  may  appoint  an  i^nt  for  that  purpose,  and  author- 
ize him  to  take  chai^  of  such  estate,  as  well  as  to  act  for  such  absent  person  in 
the  distribution ;  provided,  that  if  such  estate  is  in  money  when  so  assigned  or 
distributed,  the  execntor  or  administrator  of  such  estate  may  deposit  the  share  of 
sadh  person,  in  his  name  as  far  as  known,  with  the  state  treasurer,  who  shall 
give  duplicate  receipts  for  the  same,  one  of  which  must  foe  £led  wlt^  the  state 
auditor  and  the  other  with  the  county  clerk.    [C.  L.  §  4278*. 

Gal.  a  Civ.  P.  i  1681".   See  Cat.  Sup.  '96,  2  IflOl*  p.  41. 

3971.  Id.  Bond.  Compensation  and  estpensesl  Action.  The 
agent  must  execute  a  bond  to  the  state  of  Utah,  to  be  approved  the  court, 
conditioned  that  he  shall  faithfully  manage  and  account  for  the  estate.  The 
court  appointing  such  agent  may  allow  a  reasonable  snm  out  of  the  proceeds  of  the 
estate  for  his  services  and  expenses.  Such  agent  may  sue  and  be  sned  as  such. 
[C.  L.  §  4279*. 

CW.  C.  Civ.  P.  2  laiB*. 

(Jerk  may  fix  and  approve  bond,  §  8781.   Qaalificatlons  of  BDEeties,  H  8488,  3881. 

3972.  Id.  Annual  report.  The  agent  must  render  annually  to  the 
court  appointing  him  a  detaifod  account  lowing  the  condition  of  the  estate. 
[0.  L.  §  4281*. 

Gal.  C  dr.  P.  9 1694*.  Final  Httlement  by  agent,  {  8978. 

3973.  Id.  Sale  of  property.  Procedure.  Proceeds  paid  into 
state  treasury.  The  court  may  at  any  time  direct  the  sale  of  all  or  part  of  the 
real  or  personal  property,  and  such  sale  shall  be  conducted  and  report  made  to 
the  court  in  the  same  manner  as  is  hereinbefore  provided  for  the  sale  of  property  of 
decedents.  The  proceeds  of  such  sale,  after  deducting  the  expenses  thereof,  must 
be  paid  into  the  state  treasury,  and  receipts  taken  and  filed  therefor  aa  herein- 
before provided,    [a  L.  §  4280*. 

Cal.  C.  Civ.  P.  2  ie9S». 

3974.  Id.  Payment  to  claimant.  Escheat  in  five  years.  When 
any  person  appears  and  claims  the  money  paid  into  the  treasury,  the  court 
making  t^e  distribution  must  inquire  into  such  claim,  and  being  first  satisfied  of 
his  right  thereto  must  grant  him  a  certificate  to  that  effect,  under  its  seal ;  and 
npon  the  presentation  of  the  certificate  to  him,  the  county  clerk  must  draw  his 
warrant  on  the  state  treasurer  for  the  amount.  If  no  claimant  appears  within 
five  years  after  the  decedent's  death  to  claim  Buccession,  the  property  or  the  pro- 
ceeds thereof  shall  escheat  to  the  Btate  for  the  benefit  of  the  state  school  fund. 
[C.  L.  §§  2758*,  4283. 

Oal.  a  Gv.  P.  i  1696*;  Cal.  Civ.  C  1 1406*.  EscheatB  to  go  to  school  fund.  Con.  art.  10,  seo.  8. 
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3975.  Estates  of  intestates  without  heirs.  Special  adzmnistra- 
tion.  When  any  person  has  died,  or  shall  hereafter  die  intestate  and  without 
heirs,  leaving  property  in  this  state,  it  shall  be  the  duty  of  the  court,  upon  notice 
of  that  fact,  to  appoint  a  special  administrator  to  take  chai^  of  such  propertF^. 
The  Bpeciat  administrator  shall  give  a  bond  conditioned  for  &e  faithful  perform- 
ance of  his  trust)  and  diall  annually  render  to  the  court  appointing  him  a  detailed 
acoonnt  of  the  condition  of  the  estate.  The  special  administrator  may  sue,  and 
be  sued,  and  he  shall  be  allowed  by  the  court,  out  of  the  proceeds  of  the  estate, 
a  reasonable  sum  for  his  services  and  expenses.  [C.  L.  §§  24:57*-2460*;  '92. 
pp.  62-3*. 

Hoot  Civ.  P.  2  2900*;  Cal.  Sop.  '89,  p.  486*.  Spedsl  administratoni  in  geoeml,  22  S8S1-SSS. 

3976.  Id.  Escheat  if  no  claimant  appears  in  two  years.  At  tiw 

expiration  of  two  years  after  such  appointment,  if  no  claimant  shall  have 
appeared  and  established  his  right  to  the  estate,  the  same  shall  be  deemed  to 

have  escheated  to  the  state  and  the  court  shall  direct  the  sale  of  all  of  tiie 
property  and  shall  cause  the  proceeds  thereof,  after  the  payment  of  debts  and 
expenses,  and  taxes,  to  be  paid  into  the  state  treasury  for  the  benefit  of  the  state 
school  fund.  The  special  administrator  shall  deposit  a  receipt  for  such  paymrat 
with  the  state  auditor,  and  a  duplicate  thereof  with  the  conn'ty  clerk.  [C.  L. 
§§  2457=l^60*;  '92,  pp.  62-3*. 


3977.  Shall  render  annual  accounts.  Any  trustee  created  by  will  or 
appointed  to  execute  any  trust  so  created  shall  annually,  pending  the  execotion 
of  hia  trust,  and  at  the  termination  thereof,  rendo'  his  acconnts  as  such  tmstoe 
to  the  court  in  which  the  will  was  probated.  Snch  aocounte  shall  be  heard  by 
the  court  upon  notice.  Any  such  trustee  may,  in  the  discretion  of  the  court, 
upon  applicatiou  of  any  beneficiary,  be  ordered  to  appear  and  render  his  account. 

Cal.  Sup.  '89,  p.  43^;  Mont.  Ov.  P.  2  2fl00».  Notice,  time,  form.  etc..  5{  4026-4037. 

3978.  Expenses.  Oompensation.  Vacancies.  The  court  shall 
allow  any  such  trustee  his  proper  expenses,  and  each  oompensation  as  may  be 
reasonable.  Unless  the  will  provide  for  the  resignation  of  a  trustee  and  the 
manner  of  filling  the  vacancy  caused  by  such  resignation,  the  court  may  detov 
mine  upon  what  terms  the  resignation  of  a  trustee  may  be  effected,  and  may 
appoint  a  succ^sor. 

Mont.  Qv.  P.  2  8901*. 

3979.  Final  settlements  -by  agents,  special  administrators,  and 
trustees.  Sections  tiiirty-nine  hundred  and  sixty-five  and  thirty-nine  hundred 
and  sixty-ax,  relating  to  final  settlements,  shall  apply  to  agents,  special  admin- 
istrators, and  trustees  and  to  the  estates  administered  by  them. 


3980.  Petition.  Notice.  When  a  person  dies  intestate  leaving  real 
property  within  this  state,  and  letters  of  administration  have  not  been  api^ied 
for,  any  heir  or  other  person  deriving  title  from  or  through  an  heir  or  heirs  oS 
such  decedent,  may,  at  any  time  after  the  expiration  of  one  yi^  from  the 
decedent's  death,  present  to  any  court  that  would  have  jurisdictioii,  to  appwnt 
an  administrator  a  verified  petition  setting  forth  the  name  and  reeid^ce  of  the 
decedent,  the  date  of  his  death,  the  fact  that  he  died  intestate,  the  iames  aod 


TRUSTBSIS  AFTSB  DISTBIBUTION. 


Chaptbr  13. 


DETERMINATION  OF  HEIRSHIP. 


Digitized  by 


GUARDIANSHIP. 


86a 


decedent,  and  praying  for  a  decree  determining  the  right  of  succession  to  the 
same.  Upon  the  presentation  of  snch  petition,  notice  by  publication  shall  be 
given  and  notice  mailed  to  all  the  heirs  of  the  decedent. 

H.  Dak.  (188S)  S  63ti*.  ITotice,  time,  form,  etc.,  it  4090-4087. 

3981.  Id.  Decree.  Nature.  OonoIuBivenesB.  When  the  facts  are 
established  to  the  satisfaction  of  the  coart  a  decree  shall  be  given  specifying  who 
are  the  heirs  of  the  decedent  and  what  are  the  interests  or  shares  of  the  parties, 
respectively,  in  the  property  and  declaring  the  right  of  succession  accordingly. 
Snch  decree  is  conclusive  upon  the  parties  and  their  successors  in  interest, 
subject,  however,  to  such  disposition  of  the  property  as  may  be  made  in  any 
subsequent  proceeding  in  the  same  court  in  pursuance  of  the  probate  of  a  will  or 
grant  of  administration.  This  section  shall  not  aftect  a  right  or  interest  of  any 
person  except  an  heir  unless  he  becomm  a  ^party  to  the  apedal  proceeding. 

N.  Dak.  (1895)  i  «848*. 

3982.  Id.  Oreditors  may  present  claioi.  Liability  of  heirs.  Any 
in'editor,  if  he  chooses,  may  present  hie  claim  against  the  decedent  at  any  such 
hearing,  which,  if  allowed  by  the  court,  must  be  paid  by  the  heirs  before  the  decree 
is  made,  or,  at  the  option  of  the  court,  may  be  declared  to  be  a  lien  upon  the  real 
property  of  the  decedent  covered  by  such  decree.  Any  heir  and  his  executors 
and  administrators  shall  be  liable  to  any  creditor  for  euch  part  of  any  claim  that 
may  be  dnly  allowed  in  such  proceeding,  or  in  a  subsequent  probate  proceeding, 
as  the  value  of  the  property  received  by  such  heir  bears  to  the  whole  amount  of 
real  property  so  distributed. 


Chapteb  14. 

quabdianship. 

IN  OBNBBAL. 

3983.  Guardians,  general  and  special.  A  general  guardian  is  the 
guardian  of  the  person,  or  of  all  the  property  of  the  ward  within  this  state,  or  of 
both ;  every  other  is  a  special  guardian.    [C.  L.  §§  2539,  2540. 

0»1.  Ciy.  C.  §§  239,  240.  Power  of  general  guardian,  g  400S. 

3984.  G-uardian  may  be  appointed  by  will  or  by  deed.  A  guardian 
of  the  person  or  estate,  or  of  both,  of  a  child  born,  or  likely  to  be  born,  may  be 
appointed  by  will  or  by  deed,  to  take  ejQfect  upon  the  death  of  the  parent 
appointing;  such  appointment  may  be  made  by  the  father,  with  the  written  con- 
sent of  the  mother;  or  by  either  parent,  if  the  other  be  dead  or  incapable  of 
consent.    [G.  L.  §  2541. 

Oal.  dv.  C.  2  241*. 

3985.  Guardian  of  property  must  be  appointed  by  court.  No 
person,  whether  a  parent  or  otherwise,  shall  have  any  power  as  a  guardian  of 
property,  except  by  appointment  as  hereinafter  provided.    [C.  L.  §  2543. 

Oal.  Civ.  C.  5242.  Power  of  gnardiaiu,  U  4008-4010. 

3986.  Guardian  controlled  by  court  making  appointment.  In  all 
cases,  the  court  first  making  the  appointment  of  a  guardian  aall  have  exclusive 
jurisdiction  to  control  him.    [C.  L.  §  2545. 

Cal.  Civ.  C.  8  246.  As  to  goardian  for  non-resident  ward,  g  4022. 

3987.  More  than  one  may  be  appointed.  Survivor.  The  court, 
whenever  necessary,  may  appoint  more  than  one  guardian  of  any  person  subject 
to  goardianship,  who  must  give  bond  and  be  governed  and  liable  in  all  respects 
SB  a  sole  gnanlian.    On  the  death  of  one  of  two  or  more  joint  guardians,  the 
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power  shall  continue  to  the  aurrivor  until  a  further  appointm^t  is  made  by 
the  court.    [G.  L.  §§  2552,  4361. 

Gal.  C.  OiT.  P.  2  ia»*.   Cal.  &v.  G.  }  Sfi2>. 

Words  giving  Joint  aathorl^  conetrued  as  giving  anthority  to  majority,  }  84B6. 

3988.  Special  conditions  in  order  of  appointment.  When  any  per- 
son ie  appointed  guardian,  the  court  may  insert  in  the  order  of  appointment 
conditions  not  otherwise  obligatory,  providing  for  the  care,  treatment,  education, 
and  welfare  of  the  ward.  The  peHormance  of  such  conditions  shall  be  a  part  of 
tiie  duties  of  the  guardian  for  the  faithful  performance  of  which  he  and  Ae 
sureties  on  his  bond  shall  be  responsible.    [C.  L.  §  4313*. 

Cat.  C.  dv.  P.  S 1756* 

3989.  Testamentary  guardian.  Bond.  Powers.  Duties.  Every 
testamentary  guardian  must  give  bond  and  qualify,  and  has  the  same  powers  and 
must  perform  the  same  duties,  with  regard  to  the  person  and  estate  of  his  want, 
as  guardians  appointed  by  court,  except  so  far  as  their  powers  and  duties  are 
le^lly  modified,  enlarged,  or  changed  by  the  will  by  which  such  goardian  was 
appointed.    [C.  L.  §  4316. 

Cal.  C.  CiT.  P.  i  1758. 

3990.  Q-uardian  ad  litem  not  affected  hereby.  Nothing  cont^ned 
in  this  title  afFecte  or  impairs  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  interested  in  any  suit  or  matter  pending 
therein.    [C.  L.  §  4317. 

Gal.  G.  Civ.  P.  8  1769.  Appirfntment  of  guardian  ad  Utem.  {  S80B. 

3991.  Oaths.  Bonds.  Resignation.  Removal.  The  provisiona  of 
this  title  respecting  the  oaths  of  office  and  bonds  of  executoi-s  and  administratwa, 
and  their  resignation  and  removal,  so  far  as  applicable,  shall  apply  to  and  govern 
the  oaths  of  office,  bonds,  resignation,  and  removal,  respectively,  of  guardians. 
[C.  L.  4312*. 

Oaths  and  bonds,  g|  3828-3836.   Bemoval,  resignation,  3887-3840. 

3992.  Dischcu'ge  of  guardian  when  no  longer  necessary.  The 

guardifui  of  an  insane  or  other  person  may  be  discharged  by  the  court,  when  it 
appears,  on  the  application  of  the  ward  or  otherwise,  that  the  guardiane^ip  is  no 
longer  necessary.    [C.  L.  §  4356*. 

3993.  Laws  relating  to  estates  of  decedents  made  applicaUe. 
The  provisions  of  this  title  relative  to  the  states  of  decedents  shsdl,  as  far  as 
conformable,  apply  also  to  gaardianship  matters.    [C.  L.  §  4362*. 

Cal.  C.  CiT.  P.  2  180B*. 


3994.  For  whom  guardian  may  be  appointed.  Petition.  Notice. 
The  district  court  for  each  county,  when  it  spears  necessary  or  convemeD^ 
may  appoint  guardians  for  the  persons  and  estates,  or  either  of  them,  of  minora 
who  have  no  guardian  legally  appointed  by  wilt  or  deed,  and  who  are  inhalntKitB 

or  residents  of  the  county,  or  who  reside  without  the  state  and  have  estate  within 
the  county.  Such  appointment  may  be  made  on  the  petition  of  a  relative  or 
other  person  on  behalf  of  the  minor,  or  on  the  petition  of  the  minor,  if  fourteen 
years  of  age.  Before  making  such  appointment,  the  court  must  cause  such  notice 
as  such  court  deems  reasonable  to  be  given  to  any  person  having  the  care  of  such 
minor,  and  to  such  relatives  of  the  minor  residing  in  the  county  as  the  oonrt  may 
deem  proper.    [C.  L.  §  4305. 

Cal.  C.  Civ.  P.  g  1747.  Notice,  time,  form,  etc,  g240SS-1037. 

3995.  Id.  Nomination  by  ward.  Who  preferred.  In  appointing 
a  guardian  for  a  minor,  the  court  shall  be  guided  by  the  following  considerations: 
If  the  minor  is  fourteen  years  of  a^e,  he  may  nominate  his  guardian7  subject  to 
the  approval  of  the  court,  but  if  the  gourt  does  not  approve  such  nomination,  or 
if  tiie  minor  resides  out  of  the  state,  or  if,  after  having  been  duly  cited  by  the 
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conrt,  he  neglects  for  ten  days  tiiereafter  to  nominate  a  suitable  person,  the  court 
may  appoint  a  guardian ;  if  the  minor  is  not  fourteen  years  of  age,  the  court  may 
appcnnt  the  guardian,  giving  due  consideratlou  to  the  preference  of  the  child,  if 
he  be  of  sufficient  age  to  form  an  intelligent  preference,  but  in  such  case,  the 
minor,  at  any  time  after  attaining  the  age  of  fourteen  years,  may  appoint  his  own 
guardian,  subject  to  the  approval  of  the  oonrt.  Of  persons  equally  «itdtled  to 
ttie  custody  in  other  respects,  preference  shall  be  given  as  follows:  first,  to  a 
parent,  but  as  between  parents  adversely  claiming  the  guardianship,  neither  par- 
ent shall  he  entitled  to  it  as  of  right,  but,  other  things  being  equal,  if  the  dkild 
be  of  tender  age,  it  shall  be  given  to  the  mother,  or,  if  it  be  of  an  age  to  require 
edDcation  and  preparation  for  labor  or  business,  then  to  the  father;  second,  to  a 
pwaon  who  was  indicated  by  the  wishes  of  a  deceased  parent;  third,  to  the  trustee 
of  a  fund  applied  to  the  child's  support;  fourth,  to  a  relative.  [C.  L.  §§  2546*, 
4306=1^310*. 

Od.  CiT.  C.  i  24^.  GU.  C.  Gv.  P.  H  174»-17ae*.  See  CU.  Sap.  '93,  p.  10S7. 

3996.  How  guardianship  terminated.  The  power  of  a  guardian  shall 
be  terminated:  first,  by  order  of  the  court;  second,  by  the  ward's  attaining 
majority ;  third,  by  the  marriage  of  the  ward ;  prwided,  that  the  guardianship  of 
the  estate  of  the  ward  may  be  continued,  at  the  discretion  of  the  court,  after  the 
gnardianship  of  his  person  has  been  terminated  by  marriage,  and  until  he  reaches 
the  age  of  majority.    [C.  L.  g§  2654, 2555*. 

Cal.  Civ.  C.  i  254,  SS6*.  Minor  obtains  m^ority  by  marriage,  i  1541. 

3997.  Release  of  guardian  by  ward.  After  a  ward  has  come  to  his 
majority,  he  may  settle  accounts  with  his  guardian,  and  give  him  a  release,  which 
duul  be  valid  if  obtained  fairly  and  without  undue  influence.    [C.  L.  §  2556. 

Cal.  Civ.  C.  S  266. 

3998.  Quardian  appointed  by  court,  when  discharged.  A  guard- 
ifm  appointed  by  a  court  shall  not  be  entitied  to  hisdisdiarge  until  one  year  after 
the  wfud's  majoi*ity.     [0.  L.  §  2557. 

Cbl.  CiT.  a  3  £57. 

3999.  Support  of  minor  out  of  his  own  estate,  when  directed.  If 
any  minor  having  a  father  living  has  property  the  income  of  which  is  sufficient 
for  his  maintenance  and  education  in  a  manner  more  expensive  than  his  father 
can  reasonably  aSord,  regard  being  had  to  the  situation  of  his  father's  family  and 
to  all  the  circumstances  of  the  case,  the  expenses  of  the  education  and  mainte- 
nance of  such  minor  may  be  defrayed  out  of  the  income  of  his  own  property,  in 
-whole  or  in  part,  as  judged  reasonable,  and  must  be  directed  by  the  court;  and 
the  charges  therefor  may  be  allowed  accordingly,  in  the  aettlranent  of  the  account 
of  his  guardian.    [C.  L.  §  4315. 

OrI.  0.  CiT.  P.  2  17S7. 

OP  mSANB  AND  QfOOUPlBTEHT  PBBSONS. 

4000.  Guardian  ,  for  insane,  etc.  Petition.  Notice.  The  district 
court  of  each  county,  when  it  appears  necessary,  may  appoint  guardians  for  the 
persons  and  estates  of  persons  who  are  insane  or  from  any  cause  mentally  incom- 
petent to  manage  their  property,  and  who  are  inhabitants  or  residents  of  the 
county,  or  who  reside  without  the  state  and  have  estate  within  the  county.  Such 
appointment  may  be  made  on  the  petition  of  a  relative  or  friend,  after  such  notice 
ot  the  time  and  place  of  hearing  as  the  court  may  direct,  to  the  person  supposed 
to  be  insane  or  incompetent  and  to  snch  other  persons  as  the  court  may  designate. 
[O.  L.  §§  4318,  4319*. 

Cal.  C.  CiT.  P.  ^  176S,  1784*.  2171-2188.    Appolnbnent  of  guardian  for  insane, 

Di^rict  jutStce  tnaj  commit  insane  to  asylum,  23     i  3181. 

4001 .  Definition  of  terms  "  incompetent,"  etc.  The  phrases  ' '  incom- 
petent,"    mentally  incompetent,"  and  "incapable,"  as  used  in  this  title,  shall 
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be  construed  to  mean  any  person  who,  though  not  inBane,  is,  by  reason  of  old  age. 
disease,  weakness  of  mind,  or  from  any  other  cause,  unable,  unassisted,  to  pit^ 
eriy  manage  and  take  care  of  himself  or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  imposed  upon  by  artful  or  designing  pereonB. 

Cal.  0.  CIt.  p.  2  1787.'  See  Oal.  Sap.  '0S,  p.  1027.       "  lasuie  penon  "  includes  what,  }  9488. 

4002.  Petition  for  restoration  of  capacity.  Notice.  Hearing. 
Order.  Any  person  who  has  been  declared  insane  or  incompetent,  or  the  goara- 
ian,  or  any  relative  of  such  person  within  the  third  degree,  or  any  friend,  may 
apply,  by  petition,  to  the  district  court  of  the  county  in  which  he  was  declared 
insane,  tt)  have  the  fact  of  his  restoration  to  capacity  judicially  determined.  The 
petition  shall  be  verified,  and  shall  state  that  such  person  is  then  sane  and  com- 
petent. Upon  receiving  the  petiti(Hi  the  court  must  appoint  a  day  for  a  hearing 
before  the  court,  and,  if  the  petitioner  request  it,  shall  order  an  investigation  bef<N« 
the  court.  The  court  shall  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  insane  or  incompetent,  if  there  be  a  guardian,  and  to 
his  or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her  father  or  mothn-, 
if  living  in  the  county.  Witnesses  may  be  required  to  appear  and  testify  as  in 
civil  cases  and  may  be  called  and  examined  by  the  court  on  its  own  motion. 
If  it  be  found  that  the  person  be  of  sound  mind  and  capable  of  taking  care  of 
himself  and  his  property,  his  restoration  to  capacity  shall  be  adjudged,  and  the 
guardianship  of  such  person,  if  such  person  be  not  a  minor,  shall  oease.    [C  L. 

Ca.\.  C  CiT.  P.  i  1766». 

Notice,  time,  fonn,  etc.,  3S  402^-4037.    Petition  for  restoratioQ  to  captivity,  3  SIM. 

POWBRS  AND  DUTIB8  OF  GUARDIANS. 

4003.  Powers  and  duties.  Gteneral  guardians.  Every  general 
guardian  has  the  care  and  custody  of  the  person  of  his  ward,  and  the  manage- 
ment of  all  his  estate  until  such  guardianship  is  l^;ally  terminated.  [0.  L. 
§  4320*. 

Cal.  C.  CiT.  p.  If  178B*. 

General  goaidian  defined,  {  88BS.  OnsTdian  for  non-reBiaent  ward,  t  MSO. 

4004.  Id.  Of  guardian  appointed  by  court.  A  guardian  appointed 
by  a  court  shall  have  power  over  the  person  and  property  of  the  ward,  unless 
otherwise  ordered.    [0.  L.  §  2647. 

Cal.  Civ.  C.  i  247. 

4006.  Id.  Quardian  of  the  person.  A  guardian  of  the  person  shall 
be  charged  with  the  custody  of  the  wwd,  and  must  look  to  his  support,  health, 
and  education.  He  may  fix  the  residence  of  the  ward  at  any  place  within  the 
state,  but  not  elsewhere  without  the  permission  of  the  court,    [C.  L.  §  2648. 

Cal.  Civ.  C.  §  848. 

4006.  Id.  Ghiardian  of  the  property.  A  guardian  of  the  property 
must  keep  safely  the  property  of  his  ward.  He  must  not  permit  any  unnec^saiy 
waste  or  destruction  of  the  real  property,  nor  make  any  sale  of  such  property 
without  the  order  of  the  court,  but  must,  so  far  as  it  is  in  his  power,  maintain 
the  same,  with  its  buildings  and  appurtenances,  out  of  the  income  or  other  prop- 
erty of  the  estate,  and  deliver  it  to  the  ward,  at  the  close  of  his  guardianship,  in 
as  good  condition  as  he  received  it,  natural  wear  and  tear  excepted.  [C. 

§  2549. 

Cal.  Civ.  C.  §  249*. 

Action  for  waste  against  guardian,  treble  damages,  {  8907. 

4007.  Duties  of  guardians  generally.  Management  of  eetatei 
Every  guardian  must  manage  the  estate  of  his  ward  frugally  and  witiiout  waste, 
and  apply  the  income  and  profits  thereof,  as  far  as  necessary,  for  the  comfort- 
able and  suitable  maintenance  and  support  of  the  ward  and  his  family,  if  t^ere  be 
any ;  and  if  such  income  and  profits  be  insnfficient  for  tiiat  purpose,  tbe  goardisD 
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may  sell,  mortgage,  or  lease  the  real  estate,  upon  obtaining  an  order  of  the  court 
thcnrefor,  as  provided,  and  must  apply  the  proceeds  of  such  sale,  as  far  as  may  be 
neoesaary,  for  the  maintenance  and  support  ot  the  ward  and  h^  ffunily^  if  tiiere 
be  any.     [C.  L.  §  4324. 

Cal.  C.  CiT.  P.  i  1770*.  property  of  decedent  estates,      3877-3810.  Sale, 

Guardian  may  be  compelled  to  maiatain  and     mortg^,  or  lease  of  ward's  estate.  S  4015. 
educate  ward,  1 4013.    Sale,  mortgage,  and  leaBe  of 

4008.  Id.  Pav  debts  out  of  personalty  if  possible.  Every  guard- 
ian appointed  under  the  proviedoDB  of  this  title  must  pay  all  just  debts  due  from 
the  urard  out  of  his  personal  estate  and  the  income  of  bis  real  estate,  if  sufficient; 
if  not,  then  out  of  his  real  estate.    [C.  L.  §  4322^*=. 

Gal.  C.  Civ.  P.  i  1768». 

Clmiiiis  and  piqntient  of  debts,  decedents'  estates,  SS  8848-8676. 

4009.  Settle  accounts.  Compound  debts.  Sue  and  be  sued. 
Every  guardian  must  settle  all  accounte  of  the  ward,  and  demand,  sue  for,  and 
reomve  all  debts  due  to  him,  or  may,  with  the  approbation  of  the  court,  compound 
for  the  same  and  give  discharges  to  the  debtor,  on  receiving  a  fair  and  just  divi- 
«lend  of  his  estate  and  effects;  and  he  must  appear  for  and  represent  his  ward  in 
all  l^aJ  suits  and  proceedings,  unless  another  person  be  appointed  for  that  pur- 
pose.   [C.  L.  §  4323. 

Cml.  C.        P.  g  1709.  4046.    SabetitutlDn  of  gnardian  for  piedeoossor. 

Service  npon  guardian  is  service  upon  ward,      g  4044. 
I  4046.    Ward  to  appear  by  gnardian,  §g  2807, 8679, 

4010.  Inventory  within  three  months.  Annual  inventory  and 
ACCOtmt.  Every  guardian  must  return  to  the  court,  within  three  months  after 
his  appointment,  an  inventory  and  appraisement  of  the  estate  of  his  ward, 
which  shall  be  made  by  the  guardian  and  apinaisers  in  the  manner  and  form 
hereinbefore  provided  for  the  making  of  the  inveatoiy  and  appraisement  of 
the  estate  of  a  decedent.  Annually  thereafter,  or  semi-annually  if  the  value  of  the 
estate  exceeds  twenty  thousand  dollars,  every  guardian  must  present  to  the  court 
for  settlement  and  allowance  an  itemized  account  and  inventory,  duly  verified  as 
to  correctness  and  completeness  by  himself  or  by  another  with  the  express  permis- 
sion of  the  court,  containing  a  full  and  true  statement  of  all  the  guardian's 
receipts  and  disbursements  on  account  of  his  ward ;  and  of  all  money  and  other 
personal  property  of  the  ward,  which  have  come  to  the  hands  of  the  guardian,  or 
have  been  received  by  any  other  person  by  his  order  or  authority,  or  for  bis  use, 
since  his  appointment,  or  since  the  filing  of  the  last  annual  inventory  and  account, 
ae  the  case  requires;  and  of  the  value  of  all  such  property;  t(^ether  with  a  full 
and  true  statement  and  account  of  the  manner  in  which  he  has  disposed  of 
the  same,  and  of  all  the  property  remaining  in  his  bands,  at  the  time  of  filing  the 
inventory  and  account ;  and  a  full  and  true  description  of  the  amount  and  nature 
of  each  investmrat  made  by  him  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory  and  account,  as  the  case  requires.  [C.  L.  §  4327* ;  '94, 
p.  16. 

CW.  C.  Civ.  P.  §  1773*. 

Inventory  and  appraisement,  decedent  estates,  33  3841-3846. 

4011.  Id.  Special  accounting^  on  order  of  court.  Newly  dis- 
covered property.  The  court  may,  upon  application  made  for  that  purpose 
by  any  person,  compel  the  guardian  to  render  an  account  to  the  court  of  the 
estate  of  his  ward.  All  the  estate  of  the  ward  described  in  the  first  inventory 
muBt  be  appraised  by  appraisers  appointed,  sworn,  and  acting  in  the  manner  pro- 
vided for  r^:ulating  the  settlement  of  the  estates  of  decedents ;  such  inventory, 
with  the  appraisement  of  the  property  therein  described,  must  be  recorded  by  the 
^erk  of  the  court  in  a  proper  book  kept  in  his  office  for  l^t  purpose.  Whenever 
any  oiher  property  of  the  estate  of  any  ward  is  discovered,  not  included  in  the 
inventory  of  tiie  estate  already  returned,  and  whenever  any  other  property  has 
been  succeeded  to,  or  acquired  by  any  wfud  or  for  his  benefit,  the  hke  prooeedings 
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must  be  bad  for  ibe  return  and  appraisenkent  thereof  that  are  herdn  provided  in 
relation  to  the  first  inventory  and  return.    [C.  L.  §  4327*. 

Oftl.  C.  Qt.  p.  8  1778*. 

4012.  Guardicm  may  assent  to  partition.  The  guardifm  may  join 
in  and  assent  to  a  partition  of  the  real  estate  of  the  ward,  whenevw  such  assent 
may  be  given  by  any  person  either  when  action  has  been  brought  or  othmris& 

[C.  L.  §  4326*. 

CU.  C  CiT.  P.  i  177S*.  Otuudian  mar  MBeat  to  pMtltiMi,  I SE8S. 

4013.  Support  and  education  of  ward.  When  a  guardian  has 
advanced  for  the  necessary  maintenance,  support,  or  education  of  his  ward,  any 
amount  not  disproportionate  to  the  value  of  his  estate,  or  his  condition  of  life,  and 
the  same  is  made  to  appear  to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor  in  his  settlements. 
Whenever  a  guardian  fails,  n^Iects,  or  refuses  to  furnish  suitable  and  necessary 
maintenance,  support,  or  education  for  his  ward,  the  court  may  order  him  to  do 
so,  and  enforce  such  order  by  propw  process.  Wlienever  any  third  person,  at  his 
reqnest,  supplies  a  ward  with  such  suitable  and  necessary  maintenanoe,  support,  or 
education,  and  it  is  shown  to  have  been  done  after  refusal  or  n^lect  of  the  guardian 
to  supply  the  same,  the  court  may  direct  the  guardian  to  pay  therefor  out  of  the 
estate,  and  enforce  such  payment  by  due  process.    [C.  L.  §  4325. 

(M.  a  Civ.  p.  i  1771. 

4014.  Oompensation  to  guardian.  Expenses.  Every  guardian  must 
be  allowed  the  amount  of  his  reasonable  expense  incurred  in  the  execution  of  his 
trust,  and  he  must  also  have  such  compensation  for  his  services  as  the  court  in 
which  his  accounts  are  settled  deems  just  and  reasonable.    [G.  L.  §  4330. 

CU.  C.  Or.  P.  i  1776. 

4015.  Sale,  mortgage,  or  lecuse.  When  allowed.  When  a  sale  of 
the  property  of  a  ward  is  necessary  to  maintain  him  or  his  family,  or  to  maintun 
and  educate  the  ward  when  a  minor,  or  to  pay  the  debts  and  expenses  of  guard- 
ianship, or  when  it  appears  to  the  satisfaction  of  the  court  that  it  is  for  the  best 
interests  of  tiie  estate  that  the  real  or  personal  property,  or  some  part  thereto,  be 
sold,  mortgaged,  or  leased,  the  guardian  may  sell,  mortgage,  or  lease  the  same, 
upon  an  order  of  the  courts  promdedf  that  if  a  ward  be  insane  and  confined  in  the 
state  insane  asylum,  and  have  a  family  in  this  state,  the  property  of  such  ward 
exempt  from  execution  shall  not  be  sold  nor  used  for  his  care  and  maintenance  in 
the  asylum.  The  provisions  of  this  title  respecting  the  sale,  mortgaging,  and 
leasing  of  the  property  of  decedents,  and  the  powers,  duties,  rights,  and  obliga- 
tions thereby  conferred  and  imposed  shall,  as  far  as  applicable,  govern  tlie  ssle, 
mortgaging,  and  leasing  of  property  under  guardianship.  [C.  L.  §  4331*;  '96, 
pp.  401-2* 

Cftl.  a  av.  p.  2  1777*.  of  ward,S  4007.  Sale,  mortgage,  or  leue  of Mtateof 

Limitation  on  action  to  recover  land  sold  by     decedent,  H  8877-8S10. 
gnardian,  {SSM.  Sale,  inortgi«e,  or  lease  of  estate 

4016.  Id.  Application  of  proceeds.  If  the  estate  is  sold  for  the  par- 
poses  mentioned  in  tkis  title,  the  guardian  must  apply  the  proceeds  of  the  sale  to 
such  purposes,  as  far  as  necessary,  and  put  out  the  residue,  if  any,  on  interest, 
or  invest  it  in  the  best  manner  in  his  power,  until  the  capital  is  wanted  for 
the  maintenance  of  the  ward  and  his  family,  or  the  education  of  his  children,  or 
for  the  education  of  the  ward  when  a  minor,  in  whidi  case  the  capital  may  be 
used  for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if  it  had 
been  personal  estate  of  the  ward.    [C.  L.  §  4333. 

Cal.  a  Civ.  P.  {  177». 

4017.  Id.  Investments.  If  the  estate  is  sold  for  the  purposes  of  puttii^; 
out  or  investing  the  proceeds,  the  guardian  must  make  the  invesbnent  acoOTding 
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to  his  best  iadgment,  or  in  pursoance  of  any  order  that  may  be  made  by  the  court. 
[C.  L.  §  4334. 

CU.  C.  CiT.  P.  g  1780. 

4018.  Management,  investment,  and  disposition  of  estate.  The 

court,  on  the  application  of  a  guardian  or  any  person  interested  in  the  estate  of 
any  ward,  after  such  notice  to  persons  interested  therein  as  the  court  shall  direct, 
may  authorize  and  require  the  guardian  to  invest  the  proceeds  of  sales,  and  any 
other  of  his  ward's  money  in  his  hands,  in  real  estate,  or  in  any  other  manner, 
most  to  the  interest  of  fdl  concerned  therein ;  and  the  conrt  may  make  sach  other 
orders  and  give  such  directions  as  are  needful  for  the  management,  investment, 
and  disposition  of  the  estate  and  efCects  as  circumstances  require.    [C.  L.  g  4346. 

Ul.  C.  civ.  P.  5  1798. 

4019.  Embezzlement.  Oitatlon  to  person  charged.  Order.  TJpon 
complaint  made  by  any  guardian,  ward,  creditor,  or  other  person  interested  in 
the  estate  or  having  a  prospective  interest  therein  as  heir  or  otherwise,  against 
any  one  suspected  of  having  concealed,  embezzled,  or  conveyed  away  any  of  the 
money,  goods,  or  efFects,  or  an  instrument  in  writing  belonging  to  the  ward  or  to 
his  estate,  the  court  may  cite  such  suspected  person  to  appear  before  such  court, 
and  may  examine  and  proceed  with  liim  on  such  chaise  in  the  manner  provided 
in  this  act  with  respect  to  persmis  suspected  of  and  charged  with  concealing  cur 
embezzling  the  effects  of  a  decedent.    [0.  L.  §  4354. 

CU.  C.  Gv.  P.  i  1800.  OuardlBn  liable  for  treble  damegM,  i  8607. 


4020.  Guardians  of  non-resident  wards.  Powers.  Every  guardian 
^pointed  for  a  non-resident  ward  shall  have  the  same  powers  and  perform  the 
same  dutiee  with  respect  to  the  estate  of  the  ward  found  within  this  state,  and 
with  respect  to  the  person  of  the  ward  if  he  shall  come  to  reside  therein,  as  are 
prescribed  with  respect  to  any  other  guardian  appointed  under  this  title.  [C.  L. 
§4348. 

CkL  C.  Civ.  P.  g  1794. 

4021.  Id.  Bonds.  Every  guardian  must  give  bond  to  the  ward  in  the 
manner  and  witii  the  like  conditions  as  hereinbefore  provided  for  other  guardians, 
except  that  the  provisions  respecting  the  inventory,  the  disposal  of  the  estate  and 
effects,  and  the  account  to  be  rendered  by  the  guardian  must  be  confined  to  such 
estate  and  effects  as  come  to  his  hands  in  this  state.    [G.  L.  §  4349. 

Cel.  C.  Gv.  P.  2  1795. 

4022.  Id.  Ghiardian  first  appointed  has  exclusive  jurisdiction. 

The  guardianship  which  is  first  lawfully  granted  of  any  person  residing  without 
this  state,  extends  to  all  the  estate  of  the  ward  within  this  state'  and  excludes  the 
jurisdiction  of  the  court  of  every  other  county.    [C.  L.  §  4360. 

CU.  C.  CiT.  p.  i  1796. 

4023.  Non-resident  guardians  and  wards.  When  the  guardian  and 

his  ward  are  both  non-residents,  and  the  ward  is  entitled  to  property  in  this 
state,  which  may  be  removed  to  any  state  or  foreign  country,  without  conflict 
with  any  restriction  or  limitation  thereupon,  or  impairing  the  right  of  the 
ward  thereto,  such  property  may  be  removed  to  the  state  or  foreign  country  of 
the  residence  of  the  ward,  upon  the  application  of  the  guardian  to  the  court. 
[C.  L.  §  4351*. 
Cai.  c.  Civ.  p.  i  nvr*. 

4024.  Non-resident  guardians  and  wards.  Removal  of  property. 
Order.  The  application  must  be  made  upon  ten  days'  notice  to  the  resident 
executor,  administrator,  or  guardian,  if  there  be  such,  otherwise  without  notice, 
and  upon  such  application  the  non-resident  guardian  must  produce  and  file  a 
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certificate,  under  the  hand  of  the  clerk  and  seal  of  the  court  from  which  his 
appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  entered  upon  the  discharge  of  his  duties. 

3.  A  description  of  the  property  of  the  ward  with  its  estimated  value. 

4.  That  he  is  entitled,  by  the  laws  of  the  state,  territory,  or  foreign  coantoy, 
of  his  appointment,  to  the  possession  of  the  estate  of  the  ward  j  or  must  produce 
and  file  a  certificate  under  the  hand  and  seal  of  the  clerk  of  the  court  having 
■jurisdiction  in  the  county  of  his  residence,  of  the  estates  of  persons  under  gaard- 
iausliip,  or  of  the  highest  court  of  such  country,  attested  by  a  minister,  (M>nsal, 
or  vice-consul  of  the  United  States,  resident  in  such  country,  that  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody  of  the  estate  of  his  wa^, 
without  the  appointment  of  any  court.  Upon  such  application,  unless  good  cause 
to  the  contrary  is  shown,  the  court  must  make  an  order  granting  to  auch  guardian 
leave  to  take  imd  remove  the  property  of  his  ward  to  the  state  or  place  of  his 
residence,  which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own 
name  for  the  use  and  benefit  of  his  ward.    [C.  L.  §  4352*. 

Cal.  C.  Civ.  P.  i  1796». 

When  property  of  non-reetdent  decedent  may  be  removed,  H  3868,  3069. 

4025.  Id.  Order  discharges  local  guardian,  etc.  Such  order  is  & 
dischai^  of  the  executor,  administrator,  local  guardian,  or  other  person  in  whose 
poraession  the  property  may  be  at  the  time  the  order  is  made,  on  filing  with  the 
court  the  receipt  therefor  of  the  foreign  guardian  of  such  ward  and  transmittipg 
a  duplicate  receipt  or  a  certified  copy  of  such  receipt  to  the  court  from  which  anoh 
non-resident  guardian  received  his  appointment.    [C.  L.  §  4353*. 

Cal.  C.  Civ.  P.  g  1798*. 


Chapter  15. 

NOTICES,  ORDERS,  AND  PROCEDURE. 

4026.  Notices.  Manner  and  time  of  giving.  In  all  cases  in  which 
it  is  provided  in  this  title,  or  in  which  the  court,  judge,  or  clerk  may  direct  that 
notice  shall  be  given,  and  the  manner  of  giving  the  same  is  not  provided  or 
directed,  it  shall  be  sufiicient  if  the  notice  be  published  in  any  newspaper  having 
general  circulation  in  the  county;  .and  in  any  case  in  which  the  time  ik  not  pro- 
vided or  directed,  it  shall  be  sufficient,  whether  the  notice  be  given  by  publication 
or  posting,  that  ttie  notice  be  given  for  not  less  than  ten  days ;  but  the  court  or 
jndge.  or  the  clerk  when  authorized,  may  order  or  direct  the  precise  manner  of 
giving  notice,  or  more  than  one  manner  of  giving  the  same,  or  may  prescribe  a 
longer  notice  than  ten  days.  The  clerk  shall  give  the  notice  where  not  otherwise 
provided. 

Clerk  may  prescribe  notice  to  be  given,  ij  3781.  40M.  Notice  mnj  be  waived  by  conseot  in  writ- 
Proof  <if  poeting  or  publication  of  notice,  §g  4036,     ing,  §  4037. 

4027.  Publioatdon  of  notices,  how  and  when  made.  Newspapers 
shall  publish  all  probate  and  guardianship  notices  under  the  heading  "Ftobate 
and  guardianship  notices,  consult  county  derk  or  the  resi>ective  signers  for 
further  information."  Such  notices  shall  be  published  as  often  during  the  pre- 
scribed period  as  the  paper  is  regularly  issued,  unless  otherwise  provided  by 
law  or  directed  by  the  court,  jud^ge,  or  clerk ;  and,  far  as  possible,  in  one 
column  in  the  alphabetical  order  of  the  surnames  of  decedents  and  vrardh 
[C.  L.  §  4287*. 

iM.  ('.  Civ.  P.  1  1705*. 
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4028.  Form  of  notices  in  case  of  petitions.  In  the  case  of  petitioiiH, 
the  notice  shall  be  substantially  in  the  following  form : 

Estate  of  A  B — Petition  for  ("probate  of  will,"  *'letter8of  administration," 
"letters  of  guardianship,"  "sale  of  personal  property,"  "sale  of  real  property," 
"^proval  of  annual  account,"  "distribution,"  or  "distribution  and  partition," 
or  other  pui^se,  as  the  case  may  be)  has  been  set  for  hearing  at  (hour,  day,  and 
date),  at  court  house  (name  of  city  or  town).    C  D,  Clerk. 

Notice  of  hearing  on  petitions  for  letters  of  administi'ation,  letters  testa- 
mentary, and  for  gu^ianship  ^all  state  to  whom  it  is  asked  to  have  letters 
issued.  Notices  for  the  hearing  of  petitions  for  the  sale  of  real  or  personal  prop- 
erty shall  briefly  indicate  the  property  sought  to  be  sold. 

4029.  Form  of  notice  to  creditors.  Notices  to  creditors  shall  Iw 
sabetantially  in  the  following  form : 

Estate  of  A  B — Creditors  will  present  claims  with  vouchers  to  the  onder- 
fdgned  at  (stating  place),  on  or  before  (stating  the  last  day  on  which  claims  may 
be  presented).    0  D,  (Administrator  or  executor). 

Time  of  publication,  proof,     3848,  3SfiQ. 

4030.  Form  of  notices  of  public  sales  of  property.  Notices  of  the 
sale  of  personal  or  real  property  at  public  auction  shall  be  substentially  in  the  fol- 
lowing form : 

Estate  of  A  B — The  undersigned  will  sell  at  public  auction  (in  case  of 
personal  property,  describing  the  articles  in  general  terms;  and  in  the  case  of  real 
property,  stating  the  number  of  square  rods,  or  the  number  of  acres,  with  the  lot, 
block,  plat,  or  quarter  section ,  and  city  or  county  in  which  the  same  is  situated ) , 
at  (stating  the  hour,  day,  and  date  of  sale),  at  (stating  place  of  sale),  for  (stating 
terms  of  sale  as  orderad  by  the  court).  C  D,  (Administrator,  executor,  or 
gnudian).    Dated  ,  . 

4031.  Form  of  notices  of  private  sale  of  property.  Notices  of  the 
sale  of  retd  or  personal  property  at  private  sale  shall  be  substantially  in  the  follow- 
ing form: 

Estate  of  A  B — The  undersigned  will  sell  at  private  sale  (describing  the 
property  as  hereinbefore  prescribed  in  the  case  of  sales  at  public  auction)  on  or 
after  (stating  the  day,  and  date),  and  written  bids  will  be  received  at  (stating 
place);  terms  of  sale  (describing  the  same). — C  D,  (Administrator;  executor,  or 
gnardian). 

Dated  ,  . 

4032.  Other  notices  to  conform  to  foregoing.  Other  notices  shall 
conform  as  nearly  as  may  be  to  the  forms  hereinbefore  prescnbed. 

4033.  Notices  by  mail.  Personal  service  equivalent.  In  all  cases 
in  which  it  is  provided  that  notice  by  mail  shall  be  given,  it  shall  be  the  duty  of 
the  derk  to  address  to  each  person  entitled  to  such  notice  at  his  place  of  residence, 
if  known,  a  copy  of  l^e  order  appointing  the  hearing,  and  depoidt  the  same  in 
the  postoffice  with  the  postage  thereon  prepaid.  Personal  service  of  copies  of  the 
notice,  at  least  ten  days  before  the  day  of  hearing,  is  equivalent  to  mailing. 

4034.  Personal  notice.  Citation,  how  and  when  served.  Upon 
application  of  any  person  interested,  or  where  personal  notice  is  required  and  no 
mode  of  giving  it  is  prescribed,  the  clerk  mast  issue  a  citation  under  the  seal  of 
the  courtf  containing  the  titiie  of  the  proceeding,  a  brief  statement  of  the  nature 
tiiereof,  and  a  direction  to  the  person  cited  to  appear  at  the  time  and  place  speci- 
fied. The  citation  must  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action,  and  when  no  other  time  is  or  may  be  prescribed,  must  be  served  at  least 
five  days  before  the  return  day  thereof.    [C.  L.  §§  4289-^293*. 

Ckl.  C.  Civ.  P.  22  1707-1711*.  November  18th,  aod  the  hearing  was  had  oo  the 

Where  a  court  ordered  a  dtation  to  be  pabllshed  S7th  of  November,  the  court  has  jorliidiction. 

onee  a  week  for  (bar  aacceasive  weeks,  and  the  first  Wells  v.  Kelly,  11  U.  481;  40  P.  70S. 

pabltaation  tna  made  October  S8th,  and  the  la<it 
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4035.  Proof  of  publication  or  posting.  Evidence  of  the  due  publicft- 
tion  or  posting  of  a  notice  required  to  be  published  or  posted  may  be  given  by 
affidavit,  respectively,  of  the  publisher  or  principal  clerk  of  the  newspaper  in 
which  notice  was  published,  or  of  the  person  who  posted  the  notices.  [C.  L. 
§  3936*. 

Cal.  C.  Civ.  P.  g  2010*.  Proof  of  pablicatioa  of  snminoas,  3  2052. 

4036.  Proof  of  notice.  Decree  is  conclusive.  In  all  cases  in  which 
notice  is  required  or  directed  as  a  prerequisite  to  the  action  of  the  court,  judge^ 
or  clerk,  proof  of  due  notice  must  be  made  to  the  satisfaction,  respectively,  of  die 
court,  judge,  or  clerk;  and  the  decrees  of  the  court  in  such  cases,  showing  that 
dne  notice  was  given,  shall  be  ctmclusive  evidence  of  that  fact. 

Notices  generally,  H  40Sft-40K[.  ConcHiisiTeuess  of  ordera  and  decrees  generally,  $1 3779,  3784. 

4037.  When  notice  diapensed  with.  If  all  persons  interested  in  the 
estate  join  in  any  petition,  or  signify  in  writing  their  assent  thereto,  notice  may 
be  dispensed  with  and  the  hearing  had  at  any  time.    ['90,  p.  109*. 

4038.  Any  interested  person  has  a  right  to  be  heard.  Any  peisoo 
shall  have  a  right  to  be  heard  by  the  oourt  at  any  hearing  on  any  question  affect- 
ing a  probate  or  guardianship  matter  in  which  he  is  interested. 

OlgectionB  avail&ble  only  on  direct  application  or  on  appeal,  §  8760. 

4039.  Decree  need  not  show  jurisdictional  facts.  Recording. 
Other  papers  filed.  Orders  or  decrees  made  by  the  court,  or  judge,  in  probate 
proceedings,  need  not  recite  the  existence  of  facts  or  the  performance  of  acts  up<m 
which  the  jurisdiction  of  the  court  may  depend,  but  it  shall  only  be  necessary 
that  they  contain  the  matters  ordo^  or  adjudged,  exo^t  as  otherwise  provided. 
All  orders  and  de<n«es  of  the  oourt  mast  be  entered  at  length  in  the  record  books 
of  the  court  provided  and  kept  for  that  purpose,  and  all  other  papers  in  the 
matter  must  be  filed.    [G.  L.  §  4286*. 

Cal.  C.  Civ.  p.  S  1704*.  Validity  of  orders  and  decreee,     S779. 8784. 

4040.  Decrees  affecting  real  property  to  be  recorded.  Notice. 
When  a  judgment  or  decree  is  made  determining  any  matter  affecting  the  title  to 
real  property,  a  certified  copy  of  the  same  must  be  redorded  in  the  ofBce  of  tiie 
recorder  of  the  county  in  which  the  property  is  situated ;  and  from  the  time  of 
filing  the  same,  notice  of  the  contents  thweof  is  imparted  to  all  persona  [C  h. 
§§  4212*,  4288*,  4300*. 

Cal.  C.  Civ.  P.  g§  1601*,  1706*.  1719*. 

Recording  oonveyances,  judgments,  etc.,  gives  notice,  ^  2000. 

4041.  Trial  of  issues  of  fact.  Judgrments  and  executions.  All 
iasaes  of  fact  joined  in  probate  and  guardifui^p  proceedings  most  be  tried  in 
oonformity  with  the  requirements  of  ^e  code  of  civil  procedure,  and  in  all  swA 

proceedings  the  party  affirming  is  the  plaintiff,  and  the  one  denying  or  avoiding 
iB  defendant.  Judgments  thermn,  on  the  issue  joined,  as  well  as  for  costs,  may 
be  entered  and  enforced  by  execution  or  otherwise  by  the  court  as  in  civil  actifflis. 

[C.  L.  §  4297*. 

Cal.  C.  Civ.  P.  §  1716*. 

Provisions  of  code  of  civil  procedure  applicable,  i  3778. 

4042.  Trial  by  court.  Jury  trial.  Reference.  If  no  jury  is  demanded, 
the  oourt  or  judge  must  try  the  issues  joined.  If  on  written  demand  a  jury  is 
called  by  either  party,  and  the  issues  are  not  sufficiently  made  up  by  the  written 
pleadings  on  file,  the  court  may  direct  the  preparation  of  more  specific  pleadings, 
or,  on  due  notice  to  the  opposite  party,  may  settle  and  frame  the  issues  to  be  tried, 
and  submit  the  same,  together  with  the  evidence  of  each  party,  to  the  jury.  It 
the  trial  of  the  issues  joined  requires  the  examination  of  an  account,  the  court  or 
judge  must  try  the  matter  or  refer  it,  and  no  jury  can  be  called. 

Mont.  Civ.  p.  i  2924.  Jary  waived  unless  demanded.  Con.  art  1,  sec  W; 

Demand  for  jury  and  deposit  of  fee,     1002, 8129.     J  3167.   iBsues  triable  by  jury,  H  S128,  S478. 
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4043.  Acts  of  executor  or  guardian  de  facto,  when  valid.  When 
tim  jadgment  or  order  appointing  an  executor,  or  administrator,  or  guardian,  is 
rev^wd  on  appeal,  for  enw,  and  not  tar  wuit  of  jurisdiction  of  the  court,  all  law- 
ful acts  in  administration  up(m  the  estate  performed  by  such  executor,  or  admin- 
istrator, or  guardian,  if  he  have  qualified,  are  as  valid  as  if  such  judgment  or 
order  had  been  affirmed.    ['96,  p.  343. 

4044.  Executor,  etc.,  may  be  substituted  for  predecessor  in 
action.  Executors,  administrators,  or  guardians  appointed  to  fill  vacancies  may 
be  substituted  for  their  respective  predecessors  in  any  action  to  which  such  pr&- 
deoessora  were  parties. 

Cootinution  of  action  by  moceBBor  or  mpKanntatiTe.  2  2920.  Actiona  by  execaton,  etc..  H  8910-8880. 
AetlMU  by  gaandiuu,  U  ^MB. 

4045.  Oosts  paid  as  directed  by  court.  When  not  otherwise  pre- 
scribed in  this  title,  the  district  court,  or  the  'supreme  court  on  appeal  from 
tiie  district  court,  may,  in  its  discretion,  order  costs  to  be  paid  by  any  party 
to  the  proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may  require^, 
[C.  L.  §  4301*. 

Cbl.  C.  av.  p.  9  ITSO*. 

When  execQtoT.  eto.,  peraooally  liable;  when  not,  22  8848,  8805. 

4046.  Service  on  guardian  equivalent  to  service  on  ward.  How 
made.  Waiver.  Whenever  an  infant,  insane,  or  incompetent  person  has  a 
guardian  of  his  estate  residing  in  this  state,  personal  service  upon  the  guardian  of 
lexy  process,  notice,  or  ordw  of  the  court  conoM^ing  the  estate  of  a  deceased  per- 
son or  of  any  guardianship  matter  in  which  the  wani  is  interested,  is  equivalent 
to  service  upon  the  ward.  Such  guardian  may  also  appear  for  his  ward  and  waive 
any  process,  notice,  or  order  to  show  cause  which  an  adult  or  a  person  of  sound 
mind  might  do.    [C.  L.  §  4303*. 

Od.  C.  av.  p.  2  17S2*.  Ooardian  to  Appear  for  ward,  29  8907.  8079,  4009. 

4047.  Construction  of  words  and  phrases  herein.  Unless  other- 
wise defined  herein,  words  and  phrases  used  in  this  code  are  to  be  construed 
according  to  the  rules  and  definitions  recc^nized  in  or  prescribed  by  other  statutes 
applicable  tiiereto. 

N.  Dak.  (1886)  9  SUB.  ConiitrQctlon  of  terniB  generally,  U  8487,  8498. 

4048.  Correction  of  mistakes  in  settlements.  Mistakes  in  settle- 
ments may  be  corrected  at  any  time  before  final  settlemoit  and  discluu'ge,  and, 
after  that  time,  by  equitable  proceedings,  on  sn<^  showing  as  will  justify  the 
interference  of  the  court. 

Iowa,  HcClain's  An.  C.  (1888)  i  3879*.  Validity  (tf  ordem  and  decrees  senerally,  8779, 

CoDClasiveness  of  aettlement  of  account,  i  8916.     8780,  3784. 

4049.  Service  by  publication  on  executor,  when  permitted. 
When  the  court  shall  make  an  order  affecting  an  executor  or  administrator,  and 
it  cannot  be  personally  served  upon  him,  service  thereof  may  be  made  by  publi- 
catitm  of  a  notice,  stating  the  substance  of  such  order,  for  four  weeks  in  some 
newspaper  having  a  general  circulation  in  the  county  where  such  order  was 
made. 

Iowa,  HcClain'B  An.  C.  (1888)  §§3684,  3686. 
Service  by  publication,  civil  procednre,  H  2949, 

4050.  Attorney  for  minors  or  non-residents.  Failure  to  appoint 
does  not  invalidate.  At  or  before  the  hearing  of  petitions  and  contc^sts  for 
the  probate  of  wills,  for  letters  testamentary  or  of  administration,  for  sales  of 
real  estate,  and  confirmations  thereof,  settiements,  partitions,  and  distributions 
€i  estates,  setting  apart  homesteads,  and  all  other  proceedings  where  notice  is 
required  or  prescribed,  and  before  any  hearing  in  any  guardianship  matter,  the 
court  may,  in  its  discretion,  appoint  some  competent  attorney-at-law  to  repre-sent 
in  all  su(^  proceedings  all  persons  interested  who  are  minors  and  have  no  general 
guardian  in  the  county,  or  who  are  non-reeddents  of  the  state,  and  those  interested, 
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who,  though  they  are  neither  such  minors  n<H*  non-residfints,  are  unrepresented.. 
The  order  must  specify  the  names  of  the  parties  so  far  as  known  for  whom  tiw' 
attorney  is  appointed,  who  is  therelrf  authorized  to  r^resent  such  parties  in 
such  proceedings  had  subsequent  to  his  appointment.  The  attorney  may  receive 
a  fee,  to  be  fixed  by  the  court),  for  his  services,  which  must  be  paid  in  the  case  of 
estates  of  decedents  ont  of  the  funds  of  the  estate  as  necessary  expenses  of  admin- 
istration, and  upon  distribution  may  be  charged  to  the  party  represented  by  the 
attorney,  and  in  guardianship  matters  shall  be  paid  ad  the  court  may  direct.  If 
for  any  cause,  it  becomes  necessary,  the  court  may  substitute  another  attorney  for 
the  one  firat  appointed,  in  which  case  the  fee  must  be  proportionately  divided. 
The  non-appointment  of  an  attorney  will  not  affect  the  validity  of  any  of  tiie 
proceedings.  [C.  L.  §  4290*. 
Cbi.  c.  Civ.  p.  f  me». 
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PRELIMINARY  PROVISIONS. 


4061.   Title  known  as  Fenikl  Oode.   This  title  shall  be  known  as  the 
Penal  Code.    [C.  L.  §  4386*. 
Cftl.  Peo.  C  1 1*. 

4052.  Provisions  not  to  be  strictly  construed.  The  rale  of  the  com- 
mon law  that  penal  statutes  are  to  be  strictty  construed  has  no  application  to  the 
Revised  Statutes.  The  provisions  of  the  Revised  Statutes  are  to  be  construed 
according  to  the  fair  import  of  their  terms  with  a  view  to  effect  the  objects  of  the 
statutes  and  to  promote  justice.    [C.  L.  §  4369. 

Cb\.  Pen.  C.  g  4.  It  is  no  defense  to  an  indictment  for  charging 

StBtates  to  bo  liberally  construed,  2         Liberal  illegal  fees,  that  the  defendant  honestly  believed 

eontmctlon,  dvil  proeedUTe,  23  8986,  8008,  3285.  the  lav  to  be  that  he  coald  chane  fees  under  the 

No  pui  of  revised  statutes  retroactiTe  unless  l^-laws  of  the  mining  district.   People  t.  Monk,  8 

expresdy  so  declared.  2  8490.   Efffact  of  repeal  by  U.  86;  28  P.  IIIS. 

revised  statntes,  U  MMrS486. 

4063.  Sense  in  which  certain  words  are  used  herein.  Whenever 
the  terms  mentioned  in  this  chapter  are  employed  in  the  penal  code,  they  are 
employed  in  the  senses  hereafter  affixed  to  them,  except  where  a  different  sense 
plunly  appears: 

1.  The  term  "wilfully,"  when  applied  to  the  intent  with  which  an  act  is 
done  or  omitted  implies  simply  a  purpose  or  willingness  to  commit  the  act  or  make 
the  omission  referred  to.  It  does  not  require  any  intent  to  violate  law,  or  to 
injnre  another,  or  to  acquire  any  advantage. 

2.  The  terms  '*n^lect,"  "negligence,"  "negligent,"  and  "negligently," 
import  a  want  of  such  attention  to  the  nature  or  probable  consequences  of  the  act 
or  omission  as  a  pradent  man  ordinarily  bestows  in  acting  in  his  own  concera& 

3.  The  term  "corruptly"  imports  a  wrongful  design  to  acquire  or  cause 
some  pecuniary  or  other  advantage  to  the  person  guilty  of  the  act  or  omission 
referred  to,  or  to  some  other  person. 

4.  The  terms  "  malice  "  and  "  malitdously  "  import  a  wish  to  vex,  annoy, 
or  injure  another  person,  or  an  intent  to  do  a  wrongful  act,  established  either  by 
proof  or  by  presnmption  of  law. 

5.  The  term  "  knowingly  "  imports  only  a  knowledge  that  the  facta  exist 
which  bring  the  act  or  omission  within  the  provisions  of  the  code.  It  does  not 
require  any  knowledge  of  the  unlawfulness  of  such  act  or  omisstou. 

6.  The  term  "bribe"  ^gnifiesany  money,  goods,  right  in  action,  property, 
thing  of  value,  or  advantage,  present  or  prospective,  or  any  promise  or  undertak- 
ing to  give  any,  asked,  given,  or  accepted,  with  a  ciorrupt  intent  to  influence 
unlawfully  the  person  to  whom  it  is  given  in  his  action,  vote,  or  opinion  in  any 
public  or  official  capacity. 

7.  When  the  term  "  person  "  is  used  in  this  code  to  designate  the  party 
whose  property  may  be  the  subject  of  any  offense,  it  includes  this  state,  and  any 
state,  government,  or  country  which  may  lawfully  own  any  property  within  this 
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state,  and  all  public  and  private  corporations  or  j(Hnt  aeBociatiiHis,  as  wdl  m 
individuals.    [C.  L.  §  4371*. 


Cal.  Pen.  G.  S  7*.  knowingly  does,    tgnonnoe  of  a  fact  may  . 

Construction  of  terms  generally,  g  2496,   ■  times  be  taken  as  evidence  of  a  want  of  crimiul 

The  intent  which  the  law  requires  as  neceaaary  intent,  bat  not  ignorance  of  the  law.  BeynoldsT. 

to  the  commission  of  an  offense,  is  the  intent  to  U.  S..  1  U.  319;  98  U.  S.  145. 

commit  the  act,  which  is  defined  as  illegal  and  Where  it  is  certain  that  one  of  two  persone  did 

panishaMe,  but  not  the  having  of  an  evil  paipose  the  criminal  act,  but  it  is  ancertain  wnich  ia  the 

to  commit  a  crime.   U.  8.  v.  Baford,  8  V.  178;  SO  guilty  agent,  neither  of  them  can  be  eonvicted,  bat 

P.  488.  such  la  not  the  rule  where  the  two  persons  had  a 

A  criminal  intent  is  generally  an  element  of  common  purpose.   Pei^le  v.  Olsan,  6  U.  86ft;  HP. 

dime;  but  every  man  is  presumed  to  intend  the  188. 
necessary  and  legitimate  consequences  of  what  he 

4054.  What  intent  to  defraud  is  sufficient.  Whenever,  by  any  of 
the  proviBions  of  this  code  an  intent  to  defraud  is  required  in  order  to  constittito 
any  offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any  person,  aasodatioD, 
or  body  politic  or  corporate  whatevw.    [C.  L.  §  4372. 

Cal.  Pen.  C.  5  8. 

4056.  Civil  remedies  not  affected  by  penal  statutes.  The  omis- 
sion  to  specify  or  affirm  in  this  code  any  liability  to  damages,  penalty,  foifeitnie, 
or  other  remedy  imposed  by  law  and  sdloved  to  be  recovered  or  enforced  in  any 
Givil  action  or  proceeding,  for  any  act  or  omiBsion  declared  punishable  herein, 
does  not  affect  any  right  to  recover  or  enforce  the  same.    [0.  L.  §  4373. 

Cal.  Pen.  C.  §  9. 

Civil  right  not  merged  in  criminal  prosecution,  J  iM91. 

4056.  Power  of  inmeachment  or  removal  not  afiB&cted  hereby. 
The  omission  to  specify  or  affirm  in  this  code  any  ground  of  forfeiture  of  a  pablle 
office,  or  other  trust  or  special  authority  conferred  by  law,  or  any  *pow6r  oon- 
ferred  by  law  to  impeach,  remove,  depose,  or  suspend  any  public  officer  or  other 
person  holding  any  trust,  appointinent,  or  other  special  authority  conferred  ]sf 
law,  does  not  affect  such  forfeiture  or  power,  or  any  preceding  authorized  by  hnr 
to  carry  into  effect  such  impeachment,  removal,  deposition,  or  snspensifni. 

Cal.  Pen.  C,  2  10. 

Felonious  misconduct  in  office,  forfeiture,  dtsqualiflcation,  S  4068, 

4057.  Military  tribunals  and  punishment  for  contempt  not  af- 
fected hereby.  This  code  does  not  affect  any  power  conferred  by  law  upon  any 
court-martial,  or  other  military  authority,  or  officer,  to  impose  or  inflict  puniah- 
ment  upon  offenders;  nor  any  power  conferred  by  law  upon  any  public  body, 
tribunfd,  or  officer,  to  impose  or  inflict  punishment  for  a  contempt.  [C.  L 
§4374. 

Cal.  Fen.  C.  2  11.  Powera  of  eonrtHnartial,  H  U81-1480. 

4058.  Penalty  determined  and  imposed  by  the  court.  The  sev- 
eral sectionB  of  this  code  which  declare  certain  crimes  to  be  punishable  as  therein 
mentioned,  devolve  a  duty  upon  the  court  authorized  to  pass  sentence,  to  deter- 
mine aad  impose  the  punishment  prescribed.    [0.  L.  §  4375. 

Gal.  Pen.  a  I  IS. 

4059.  Penalty  between  limits  determined  by  the  court  When- 
ever in  this  code  the  punishment  for  a  crime  is  left  undetermined  between 
certain  limits,  the  punishment  to  be  inflicted  in  a  particulfu*  case  must  be  det^ 
mined  the  court  authorized  to  pass  sentence,  within  such  limits  as  may  be 
prescribed  by  this  code.    [G.  L.  §  4376. 

dU.  Pen.  C.  118. 

Penalty  when  maximum  term  not  fixed  by  law,  2  4B00. 

4060.  Witness  never  exempt  fi:om  proceedings  fbr  peijury.  The 
various  sections  of  this  code  which  declare  that  evidence  obtained  upon  the  exam- 
ination of  a  person  as  a  witness  cannot  be  received  against  him  in  any  criminal 
proceedings,  do  not  forbid  such  evidence  being  proved  against  auch  pwscm  upon 
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any  pi-CK-CHliiiKH  founded  upon  a  charge  of  perjury  committed  in  such  examina- 
tion.   [C.  L.  S  4377. 

CW.  Pen.  C.  'i  14.  Pirjury,  ^  4122-1130. 

4061.  Orime  defined.  A  crime  or  public  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding  it,  and  to  which  Ik 
annexed,  upon  conviction,  any  of  the  following  pimi^hments: 

1.  Death. 

2.  Imprisonm^t. 

3.  Fine. 

4.  Removal  from  ollice. 

5.  Disqualification  to  hold  and  enjoy  any  office  of  lienor,  trufit.  or  pi-ofit  in 
this  state.    [C.  L.  §  4378. 

Cal.  Pen.  C.  S  15.  by  jadidal  pnicreiliiiRs,  Con.  art.  0,  mx.  21; 

Removal  from  office  by  impeadunenL  Con.  art.  4665-4M0. 
e,  sees.  17-^1;  H  454IM664.    Bemovil  ftwn  office 

4062.  Orimee,  how  divided.   CrimeH  are  divided  into : 

1.  Felonies. 

2.  Misdemeanors.    [C.  L.  §  4379. 
an.  Pen.  C.  !  !«. 

4063.  Felony  defined.   Misdemeanor  defined.   A  felony  in  a  crime 

which  is  or  may  be  pianishable  with  death,  or  by  impriBunment  in  the  state 

prison.    Every  other  crime  is  a  misdemeanor.    [C.  L.  §  4380. 

Cal.  Pen.  C.  i  17*.  form  a  dat?  preacribod  by  law,  a  niimlenioanor. 

Prohibited  acta  for  which  no  penal^  is  imposed      9,  4153. 
are  miademeanors,  §  41M.    Wilrnl  onumion  to  per- 

4064.  ■  Penalty  for  felony  when  not'  prescribed.  Corporations. 
Sxcept  in  cases  where  a  different  punishment  is  prescribed  by  law,  every  offense 
declai«d  to  be  a  felony  la  punishable  imprisonment  in  the  state  prison  not 
exceeding  five  years.  In  all  cases  where  a  corporation  is  oonvicted  of  an  offense 
for  the  commistdon  of  which  a  natural  person  would  be  punishable  as  for  a  felony, 
and  tliere  is  no  other  punishment  prescribed  by  law,  such  corporation  is  punish- 
able by  a  fine  of  not  less  than  five  hundred  and  not  more  than  ten  thousfuid 
dollars.    [C.  L.  §  4381*. 

X.  Dat.  (1895)  9  6811;  Cal.  Pen.  C.  ^  18». 

Court  to  determine  and  impodo  penalty,  §^  4068, 4059.  Criminal  action  against  corporation,  }gS071-5078. 

4066.  Penalty  for  misdemeanor  when  not  prescribed.  Corpora- 
tions.  Except  in  cases  where  a  different  punishment  is  prescribed  law,  every 
uffense  declared  to  be  a  misdemeanor  is>pnnishable  by  imprisonment  in  a  connl^- 
jail  not  exceeding  six  months,  or  by  a  fine  in  any  sum  less  than  three  hundred 
dollars,  or  by  both.  In  all  cases  where  a  corporation  is  convicted  of  an  offense 
for  the  commisHion  of  which  a  natural  pei'son  would  be  punishable  as  for  a  misde- 
meanor, and  there  is  no  other  punishment  prescribed  by  law,  such  corporation  is 
punishable  by  a  fine  not  exceeding  one  thousand  dollfuv.  [G.  L.  §  4382*. 
CM.  Pen.  C.  g 

Conrt  to  determine  and  impose  penalty,  §^  4058,  4059. 

4066.  Felonious  misconduct  in  office.  Forfeiture.  Disqualifi- 
cation. The  C(Hiviction  of  any  state,  county,  city,  town,  or  precinct  ofiioer  of  a 
felony  involving  misconduct  in  office,  involves  as  a  consequence,  in  addition  to 
the  punishment  prescribed  by  law,  a  forfeiture  of  his  office,  and  disqualifies  him 
ever  afterwards  from  holding  any  public  office  in  this  state. 

Umt.  Pen.  C.  i  19^.  Disqnaltflcation  by 'crime,  i$  4111,  4317. 

4067.  Who  deemed  habitual  criminal.  Penalty.  Whoever  has  been 
luevioualy  twice  convicted  of  crime,  sentenced,  and  committed  to  prison,  in  this  or 
any  otho"  state,  or  once  in  this  or  once  at  least  in  any  other  state,  for  terms  of  not 
!e.«fi  than  three  years  each,  shall  upon  conviction  of  a  felony  committed  in  this 
state  other  than  murder  in  the  first  or  second  degi'ce,  be  deemed  to  be  an  habitual 
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criminal,  aud  shall  be  puuiahed  by  imprisoument  in  the  state  prison  for  not  lew 
than  fifteen  years ;  provided,  that  if  the  person  bo  conWcted  shall  show  to  tiie 
satisfaction  <d  tlw  court  before  which  such  conviction  was  had  that  he  was  released 
from  imprisonment  npon  either  of  said  sentences,  upon  a  pardon  granted  on  the 
gt-ound  that  he  was  innocent,  such  conviction  and  sentence  shall  not  beconadend 
as  such  under  this  section.     ['96,  p.  262. 

4068.  Union  of  act  and  intent  to  constitute  crime.  In  every  crime 
or  public  ofEense  there  must  exist  a  union  or  joint  operation  of  act  and  intent  or 
oriminal  negligence.    [C.  L.  §  4383. 

C^l.  Pen.  C.  §  20.  Intoxication  ae  affectiug  intent,  I  4070. 

4060.  Intent,  how  manifested.  Who  are  of  sound  mind.  The 
intent  or  intention  is  manifested  by  the  circumstances  connected  with  the  flense, 
and  the  sound  mind  and  discretion  of  the  accused.  All  persons  are  of  sound  mind 
who  ai*e  neither  idiots,  nor  lunatics,  nor  afiected  with  insanity.    [C.  L.  §  4384. 

Cal.  Pen.  C.  f  21. 

4070.  Drunkenness  no  excuse  for  crime.  Mitigation.  No  actoom- 
uiitted  by  a  person  while  in  a  state  of  voluntary  intoxication  is  less  criminal  bv 
reason  of  his  having  been  in  such  condition.  But  whenever  the  actual  existence 
of  any  particular  purpose,  motive,  or  intent  is  a  necessary  element  to  constitute 
any  particular  species  or  degree  of  crime,  the  jury  may  take  into  consdderalaon 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in  determining  the  porpose, 
motive,  or  intent  wi|h  which  he  committed  the  act.    [C.  L.  §  4385. 

OA.  Peo.  C.  3  22.  time  of  the  killing  is  compatent  for  the  oooaiden- 

Under  a  statute  establtBbins  degreefl  of  marder,  tion  of  the  jury  upon  the  qneation  whether  he  wh 

and  providing  that  wilful,  deliberate,  and  premcd-  in  sach  a  condition  of  mind  or  to  be  opabk  of 

icated  killing  shall  be  morder  in  the  flnt  degree,  deliberate  premeditation.   Hopt  v.  People,  IM  I', 

ovidciicv  that  the  aocused  was  intoxicotoil  at  the  8.  6S1;  same  case,  4  IT.  347;  B  P.  407. 


4071.  All  persons  capable  of  conunitting  crime,  except  follow- 
ing. All  persons  are  capable  of  committing  crimes  except  those  brionging  to  the 
following  classes: 

1.    Children  undo*  the  age  of  mvea  years. 
.  2.    Children  between  the  ages  ol  sevm  years  aiul  fourteen  years,  in  tiie 
abeence  <tf  dieai'  proof  that  at  the  time  of  eommitting  the  act  cluuged  against 
them  they  knew  its  wrongfolneaa. 

S.  Idiots. 

4.  Lunatics  and  insane  persons. 

5.  Persons  who  committed  the  act  or  made  the  omission  oh;u^l  under  an 
ignorance  or  mistake  of  fact,  which  disproves  any  criminal  intent. 

6.  Persons  who  committed  the  act  charged  without  being  conscious  thereof. 

7.  Persons  who  committed  the  act  or  made  the  omission  chatged,  throi^b 
misfortune  or  by  accident,  when  it  appears  that  there  was  no  evil  design,  inten- 
tion, or  culpable  negligence. 

8.  Married  women,  unless  the  crime  be  punishable  with  death,  acting  under 
the  thi-eats,  command,  or  coercion  of  their  husbands.  , 

9.  Persons,  unless  the  crime  be  punishable  with  death,  who  coinmitt^  the 
act  or  made  the  omission  charged  under  threats  or  menaces  sufficient  to  i»how 
that  they  had  reasonable  cause  to  believe,  and  did  believe,  their  Mvea  would  be 
endangered  if  they  refnse<l.     [C.  L.  §  4387. 

Cal.  Pou.C.  S  26*.  art' of  sound  miml,  ^  IIMB.    Insane  pi-isoD  dcGard. 

Intoxication  mi  vxctiac  forcrinio,  i  4070.   Who  ^2406. 
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4072.  Persons  liable  to  punishment.  The  following  persons  are  liable 
to  panishment  under  the  laws  of  this  state: 

1.  All  who  commit,  in  whole  or  in  part,  any  crime  within  this  state. 

2.  All  who  commit  larceny  or  robbery  oat  of  this  state,  and  bring  or  are 
found  with  the  property  stolen  within  this  state. 

3.  All  who,  being  out  of  this  state,  cause  or  aid,  advise  or  encourage, 

-another  person  to  commit  a  mme  within  this  state,  and  are  afterward  found 

therein.    [C.  L.  §  4388. 

Cal.  Pen.  C.  g  27.  2  4868.    Local  jarisdiction  of  pabUo  offensw,  2| 

Laroeny  withoot  state;  propertr  brought  within,  4581-4506, 


4073.  Classified  as  principals  and  accessories.  Parties  to  crimes 
are  classified  as : 

1.  Principals;  and 

2.  Accessories.    [C.  L.  §  4389. 

Ca.  Pen.  C  g  30. 

4074.  Principals  defined.  All  persons  concerned  in  the  commission  of 
a  crime,  whether  it  be  felony  or  misdemeanor,  and  whether  they  directly  commit 
the  act  cmstitating  the  offense,  or  aid  and  abet  iu  its  commission,  or,  not  being 
present,  have  advised  and  ^conraged  its  commission,  and  all  persons  counseling, 
advising,  or  encouraging  children  under  the  age  -of  fourteen  years,  lunatics,  or 
idiots,  to  commit  any  crime,  and  all  persons  who  by  fraud,  contrivance,  or  force, 
occasion  the  drunkenness  of  another  for  the  purpose  of  causing  him  to  commit 
any  crime,  or  who  by  threats,  menaces,  command,  or  coercion,  compel  another 
to  commit  any  crime,  are  principals  in  any  crime  so  committed.    [C-  L.  §  4390. 

Cal.  Pen.  C.  §  31.  §g  4072,  4581.     Jurisdiction  over  ^ndpal  and 

Principals  and  acceeeoriee;  certain  digtinctions     acceasory,      4581,  4586,  4587. 
abolished,  i  4751.    Principals  without  the  state, 

4076.    Accessories  defined.    All  persons,  who,  after  full  knowledge 
that  a  felony  has  been  committed,  conceal  it  from  the  magistrate,  or  harbor 
and  protect  the  person  charged  therewith  or  convicted  thereof,  are  accessories. 
[C.  L.  §  439X. 
Cal.  Pen.  C.  i  82. 

dMnponnding  teloaj,  i  4145.   ContpromiBing  oSbnsea,  22  6082,  SOBS. 

4076.  Punishment  of  accessozy  when  not  defined.  Except  in  cases 
where  a  different  punishment  is  prescribed,  an  accessory  is  punishable  by  impris- 
onment in  the  state  prison  not  exceeding  five  years,  or  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both 
fine  and  imprisonment.  [0.  L.  §  4392*. 
Gal.  Pen.  C.  3  33*. 

Acceesoty  may  be  tried  and  punlshod  though  princip^  not  tried,  or,  if  tried,  acqnltted,  3  iTfSA. 


4077.  Exercising  public  office  without  having  qualified.  Every 
person  who  exercises  any  of  the  functions  of  a  public  office  without  having  taken 
and  filed  the  oath  of  office,  or  without  having  executed  and  filed  the  required 
bond,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4393. 
Cal.  Pen.  C.  a  «5». 
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4078.  Qualification  of  precedin^r  section.  The  last  Bection  shall  not 
be  construed  to  affect  the  validity  of  acta  done  by  a  person  exercising  the  func- 
tions of  a  public  office  in  fact,  wh^re  other  persons  than  himself  are  intereatod 
in  maintaining  the  validity  of  such  acts.    [C.  L.  §  4394. 

cu.  Fen.  a  2  06. 

4079.  Qiving  or  ofltering  bribe  to  executive  offlcer.   Eveiy  pereon 

who  gives  or  offers  any  bribe  to  any  executive  officer  in  1Mb  state,  with  intent  to 

influence  him  in  respect  to  any  act,  decision,  vote,  opinion,  or  other  prooeeding 

as  such  officer,  is  guilty  of  a  felony.    [C.  L.  §  4395. 

Cal.  Pen.  C.  §  67*.  dal  officer,  H  4104-4106.    Bribery  of  lecidAtln 

Construction  of  "  bribe,"  ^  4068.  Bribery  of  jndi-     offloer,  £g  4003-4095. 

4080.  Executive  ofQoer  asking  or  receiving  bribe.  Every  executive 

officer,  or  person  elected  or  appointed  to  an  executive  office,  who  asks,  receives 
or  c^ees  to  receive,  any  bribe,  upon  any  agreement  or  undu'standing  that  his 
vote,  opinion,  or  action  upon  any  matter  then  pending,  or  which  may  be  brought 
before  him  in  his  official  capacity,  shall  be  influenced  thereby,  is  guilty  of  felony. 
[C.  L.  §  4396. 

Oal.  Pen.  C.  g  88*. 

4081.  Interfering  with  or  resisting  offlcer.  Every  person  who 
attempts,  by  means  of  any  threat  or  violence,  to  deter  or  prevent  an  execatiTe 
officer  from  performing  any  duty  imposed  upon  such  officer  by  law,  or  who  know- 
ingly resists,  by  the  use  of  force  or  violence,  such  officer  in  the  performance  of 
his  duty,  is  punishable  by  fine  not  exceeding  one.  thousand  dollfu^  and  imprison- 
ment in  the  county  jail  not  exceeding  one  year.    [C  L.  g  4397. 

Cal.  Pen.  C.  S  68*. 

Betaking  gooas  from  offlcer,  1 4118.  Beiisting  or  ofa«fcniotii%  offlcer,  {  414B. 

4082.  Officer  asking  or  receiving  gratuity.  Every  executive  or  min- 
isterial officer  who  asks  or  receives  any  emolument,  gratuity,  or  reward,  or  any 
promise  thereof,  excepting  such  as  may  be  authorized  by  law,  for  doing  any  offi- 
cial act,  is  guilty  of  a  misdemeanor.    [G.  L.  §  4398*. 

Gal.  Pen.  C.  2  70. 

4083.  Presentation  of  unlawftil  claim.  Every  person  who,  with 
intrat  to  defraud,  presents  for  allowance  or  for  payment  to  any  state  board  or 
officer  or  to  any  county,  city,  town,  or  district  board  or  officer,  autiiorized  to  allow 
or  pay  the  same,  if  genuine,  any  false  or  fraudulent  claim,  bill,  account,  voucher,  Or 
writing  is  guilty  of  felony.    [C.  L.  §  4399*. 

CW.  Pen.  C.  3  72. 

4084.  Buying  appointment  to  office.  Every  person  who  gives  or 
offers  any  gratuity  or  reward,  in  consideration  that  he  or  any  other  person  ^lall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to  exercise  or  dischaige 
the  duties  thereof,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4400. 

Cal.  Pen.  C.  §  73. 

4086.  Selling  appointment  to  office.  Every  public  officer,  who,  for 
imy  gratuity  or  reward,  appoints  another  person  to  a  public  office,  or  presents 
anothi^  person  to  exercise  or  discharge  any  of  the  duties  of  his  office,  is  puni^- 
able  by  a  fine  not  exceeding  one  thousand  doUars.    [G.  L.  §  4401. 

Cal.  Pen.  C.  g  74*. 

4086.  Wrongful  exercise  of  fimctions  of  public  office.  Eveiy 
person  who  wilfully  and  knowingly  intrudes  himself  into  any  public  office  to 
which  he  has  not  been  elected  or  appointed,  and  every  person  who,  having  been 
an  executive  officer,  wilfully  exercises  any  of  the  funcfaons  of  his  office  after  his 
term  has  expired  and  a  successor  has  been  elected  or  appointed,  and  has  qualified, 
is  guilty  of  a  misdemeanor.    [C.  L.  §  4402. 

Oal.  Pen.  C.  {  75. 
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4087.  Officer  withholding  records,  etc.,  from  successor.  Every 
officer  whose  office  is  abolished  by  law,  or  who,  after  the  expiration  of  the  time 
for  which  he  may  be  appointed  or  elected,  or  after  he  has  resigned  or  been  legally 
removed  Srom  office,  wilfully  and  unlawfully  withholds  or  detains  from  his  suc- 
cessor or  other  person  entitled  thereto  the  official  seal  or  any  records,  papers, 
documentB,  or  o^er  writing  agpertwning  or  belonging  to  hia  office,  or  mutiUteB, 
destroys,  or  takes  away  the  same,  is  guilty  of  a  f^ony.    [C.  L.  §  4403*. 

CU.  Fen.  C.  }  76». 

Mntilatiiw  or  destroying  paUie  reeordB,  {|  4119,  4120,  4816. 

4088.  Officer  withholding  books,  etc.,  from  successor.  Every  offi- 
cer whose  office  is  abolished  by  law,  or  who,  after  the  expiration  of  the  time  for 
which  he  may  be  appointed  or  selected,  or  after  he  has  resigned  or  been  legally 
removed  from  office,  who  wilfully  or  unlawfully  withholds  or  detains  from  his 
saccesBW  or  other  person  entitled  thereto,  any  volume  of  the  laws,  or  of  supreme 
court  repcniB,  or  of  other  like  books  belonging  to  the  office,  shall  be  deemed  guilty 
of  a  misdfflneanOT. 


4089.  Preventing  meetings  of  legislature  or  members  thereofl 
Svery  person  who  wilfully,  and  by  force  or  fraud,  prevents  the  legislature  of  this 
state,  or  either  of  the  houses  composing  it,  or  smy  of  the  m^be»  thereof,  from 
meeting  or  orguiizing,  is  guilty  of  a  felony. 

Oil.  Pen.  C.  2  81. 

4090.  Disturbing  the  legislature.  Every  person  who  wilfully  disturbs 
the  l^slature  of  this  state,  or  either  of  the  houses  composing  it,  while  in  ses- 
sion, or  who  commits  any  disorderly  conduct  in  the  immediate  view  and  presence 
of  either  house,  tending  to  interrupt  its  procee^ngs  or  impair  the  respect  due  its 
authority,  is  guilty  of  a  misdemeaxior. 

Ca.  Fen.  C.  }  82. 

4091.  Altering  draft  of  bill.  Every  person  who  fraudulently  alters 
the  draft  of  any  bill  or  resolution  which  has  been  presmited  to  either  of  the 
houses  composing  the  legislature,  to  be  passed  or  adopted,  with  intent  to  procure 
it  to  be  passed  or  adopted  by  either  house,  or  certified  by  the  presiding  officer  of 
either  house,  in  language  d^erent  from  that  intended  by  su^  house,  is  guilty 
of  a  felony. 

Gal.  Fen.  C.  }  88. 

4092.  Altering  engrossed  copy  of  bill.  Every  person  who  fraudu- 
lently alters  the  engrossed  copy  or  enrollment  of  any  biU  or  resolution  which  has 
been  passed  or  adopted  by  1^  legislature  of  this  state,  with  intent  to  procure  it 
to  be  approved  by  the  governor,  or  certified  by  the  secretary  of  state,  or  printed 
or  published  by  the  printer  of  statutes,  in  language  different  from  that  in  which 
it  was  passed  or  adopted  by  the  legislature,  is  guilty  of  a  felony. 

Gal.  Pen.  C.  g  84. 

4093.  Giving  or  oflforing  bribe  to  member.  Every  person  who 
gives  or  c^ers  a  bribe  to  any  m^ber  of  the  l^slature  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppresaon  of  truth,  or  any  corrupt  means, 
to  inflnenoe  a  member  in  giving  or  witUiolding  his  vote,  or  in  not  attending  the 
boose  or  any  committee  of  which  he  is  a  member,  is  guilty  of  a  felony. 

ORl..Pexi.  a  8  85.  offieetB.  2|  4077-4087.  CoimpUon  of  Jnatdal  offl- 

"  Bribe  "  defined,  { 40B8.  Oozraption  of  ezecatiTe     eexa,  4104-4111. 

4094.  Members  asking  or  receiving  bribe.   Every  member  of  cither 
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of  the  houses  composing  the  I^islature  of  this  state  who  asks,  receives,  or  agrees 
to  receive  any  bribe,  upon  any  understanding  that  his  ofl&cial  vote,  opinion,  jndg- 
ment,  or  action  shall  be  influenced  thereby,  or  shall  be  given  in  a  particular  man- 
ner, or  upon  any  particular  side  of  any  question  or  matter  upon  which  he  may  be 
required  to  act  in  his  official  capacity,  or  gives  or  offers,  or  promises  to  give  any 
official  vote  in  consideration  that  another  member  of  the  legislature  shall  give 
any  such  vote,  either  upon  the  same  or  another  question,  is  guilty  of  a  felony. 

Cal.  Pen.  C.  §  86*. 

4096.  Member  promising  to  trade  vote  or  influence.  Every  per- 
son elected  to  either  house  of  the  l^slature  who  offers  or  promises  to  give  his 
veto  or  influence  in  favor  of  or  against  any  measure  or  proposition,  pending  or 
proposed  to  be  introduced  into  the  legislature,  in  consideration  or  upon  condition 
that  any  other  person  elected  to  the  same  l^slature  will  give,  or  will  promise  or 
assent  to  give  his  vote  or  influence,  in  favor  of  or  against  any  other  measure 
or  proposition,  pending  or  proposed  to  be  introduced  into  such  l^slatnre,  the 
person  making  such  ofler  or  promise  is  guilty  of  a  felony. 
If  ont.  Pan.  C.  i  166. 

4096.  Members  trading  votes  or  influence.  Every  member  of  the 
legislature  who  gives  his  vote  or  influence  for  or  against  any  measure  or  proposi- 
tion pending  or  proposed  to  be  introduced  in  such  legislature,  or  offers,  promises, 
or  assents  to  give,  upon  condition  that  any  other  member  will  give,  or  will  prom- 
ise or  assent  to  give,  liis  vote  or  influence  in  favor  of  or  against  any  other  measure 
or  proposition  pending  or  proposed  to  be  introduced  in  such  legislature,  or  in  con- 
sideration that  any  other  member  has  given  his  vote  or  influence  for  or  against 
any  other  measure  or  proposition  in  sudd  legislature,  is  guilty  of  felony. 

Mont  Pen.  C.  g  167. 

4097.  Corruptly  soliciting  official  action  of  public  officer.  Every 
person  who  corruptly  solicits,  directly  or  indirectly,  the  official  action  of  any 
member  of  the  legislature  or  of  any  public  office*  of  the  state,  or  of  any  municipal 
division  thereof,  is  guilty  of  felony. 

Mont.  Pen.  C.  i  169. 

4098.  Member  failing  to  disclose  personal  interest  in  bill.  Everj- 
member  of  the  l^slature  who  has  a  personal  or  private  interest  in  any  measure 
Or  bill,  proposed,  or  pending  before  the  legislature  of  which  he  is  a  member,  and 
does  not  disclose  the  falbt  to  the  house  of  which  he  is  a  member,  and  votes  thereon, 
is  gnilty  of  a  misdemeanor. 

Mont.  Pen.  C.  §  170. 

4099.  Vote  in  consideration  of  governor's  action  on  bill.  Every 
person  elected  to  either  house  of  the  legislature  who  gives,  or  offers  or  promises  to 
give,  his  official  vote  or  influence  in  favor  of  or  a^inst  any  measure  or  propositi(m 
pending  or  proposed  to  be  introduced  into,  or  that  has  already  passed  or  been 
passed  by  either  house  of  the  legislature,  in  consideration  or  on  condition  that  any 
person,  bdng  governor  of  this  state,  shdXl  approve  or  disapprove,  veto  or  sign,  or 
agree  to  approve  or  disapprove,  veto  or  sign,  any  such  measure  or  proposition, 
or  any  measure,  proposition ,  bill,  or  act  or  proposed  law  that  has  already  passed  or 
been  passed  by  said  legislature,  or  either  house  thereof,  or  in  consideration  or  upon 
condition  that  any  person,  being  or  acting  governor  of  this  state,  shall  nominate 
for  appointment  or  appoint  or  remove  any  person  or  persons  to  or  from  any  offioe 
or  position  under  the  laws  of  this  state,  shall  be  deemed  guilty  of  a  felony. 

N.  Dak.  (1805)  §  6930*. 

4100.  Id.  Vote  of  senator  in  consideration  of  appointment. 
Every  person  elected  to  the  senate  of  this  state  who  shall  offer  or  agree  to  give  bis 
official  vote  or  influence  for  or  against  the  confirmation  of  any  person  or  persons 
nominated  or  to  be  nominated  for  appointment  or  appointed  or  to  be  appointed  to 
any  office  in  this  state,  in  consideration  or  upon  conditicm  that  the  person  being 
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governor  of  tliis  state  shall  nominate  for  appointment  or  appoint  or  refuse  to 
appoint  or  nominate  for  appointment  any  person  or  persons  to  or  for  any  office  or 
position  in  this  state,  shall  be  guilty  of  felony. 

N.  Dak.  (1885)  ?  6931*. 

4101.  Witness  refusing  to  attend  or  testify  before  legislature. 
Every  person  who,  being  summoned  to  attend  as  a  witness  before  either  house  of 
the  legislature  or  any  committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons,  ajid  every  person  who,  being  pres- 
ent before  either  house  of  the  l^ialatnre,  or  any  committee  thereof,  wiUully 
refuses  to  be  sworn,  or  to  answer  any  material  and  proper  question,  or  to  produce, 
upon  reasonable  notice,  any  material  and  proper  books,  papers,  or  documents,  in 
his  possession  or  under  his  control,  is  guilty  of  a  misdemeanor. 

Cai.  Pen.  C.  g  87. 

4102.  Lobbying  for  hire.  Every  person  who  obtains,  or  seeks  to  obtain, 
money  or  other  thing  of  value  from  another  person  upon  a  pretense,  claim,  or  rep- 
resentation that  he  can  or  will  improperly  influence  in  any  manner  the  action  of 
any  member  of  any  legislative  body  in  r^ard  to  any  vote  or  legislative  matter,  is 
guilty  of  a  felony. 

Mont.  Pen.  C.  §  172. 

4103.  Testimony  must  be  given  though  incriminating.  Upon  the 
trial  no  person,  otherwise  competent  as  a  witnesH,  shall  be  excused  from  testify- 
ing as  such  concerning  any  offense  charged  under  this  chapter,  on  the  ground  that 
such  testimony  may  criminate  himself,  or  subject  him  to  public  infamy,  but  such 
testimony  shall  not  afterward  be  used  against  him  in  any  judicial  proceeding, 
ezc^t  for  pCTjury  in  giving  snch  testimony. 

Mont.  Pen.  C.  i  172. 


Chapter  6. 

CORRUPTION  OF  JUDICIAL  OFFICERS. 

4104.  Giving  bribes  to  judicial  officers,  etc.  £very  person  who  gives 
or  offers  to  give  a  bribe  to,  or  who  attempts  corruptly  to  influence,  any  j  uncial 
oflScer,  juror,  referee,  arbitrator,  umpire,  appraiser,*  or  any  person  who  may  be 
authorized  by  law  to  hear  and  determine  any  question  or  controversy,  with  intent 
to  influence  his  vote,  opinion,  or  decision  upon  any  matter  or  question  which  is 
or  may  be  brought  before  him  for  decision,  is  guilty  of  a  felony.    [C.  L.  §4404*. 

Oal.  Pen.  C.  g  92*.  power,       4089-1108.    Corruption  of  witneSBes,  H 

•■  Bribe  "  defined,  $  4063.    Corniptiou  of  execn-  413&-4137. 
tive  officer,  §g  4077-4087.    Corruption  of  legialativo 

4105.  Judicial  officer,  etc.,  receiving  bribe.  Every  judicial  officer, 
juror,  referee,  arbitrator,  umpire,  appraiser,  or  other  person  authorized  by  law  to 
hear  or  determine  any  question  or  controversy,  who  asks  or  receives,  or  agrees 
to  receive,  any  bribe,  uiwn  any  agreement  or  understanding  that  his  vote,  opinion , 
or  decision  upon  any  matter  or  question  which  is  or  may  be  brought  before  him 
for  decision,  shall  be  influenced  thereby,  is  guilty  of  a  felony.    [C.  L.  §  4406*. 

Cat.  Pen.  C.  2  98*. 

4106.  Judicial  officer  receiving  gratuity,  etc.  Every  judicial  officer 
who  asks  or  receives  any  emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a 
misdemeanor.    [C.  L.  §  4406. 

CU.  Pen.  C.  S  M.   Gal.  Sop.  '95,  |  94*  p.  S. 


Digitized  by 


884 


PENAL  CODE. 


4107.  Attempt  to  corruptly  influence  juror,  referee,  etc.  Evoy 
I>erson  who  corruptly  attempts  to  influence  a  juror,  or  any  person  snmmoned  or 
drawn  as  a  juror,  or  chosen  as  an  arbitrator  or  umpire,  or  appointed  a  referee,  in 
respect  to  his  verdict  in,  or  decision  of,  any  cause  or  proceeding  pending  or  aboid 
to  be  brought  before  him,  ^ther : 

1.  By  means  of  any  communication,  oral  or  written,  had  with  him  ezce|it 
in  the  regular  course  of  proceedings ;  or 

2.  By  means  of  any  book,  paper,  or  instrument  ezhilnted  otherwise  tium  u 
the  regular  course  of  proceedings ;  or 

3.  By  means  of  any  threat,  intimidation,  persuasion  or  entreaty;  or 

4.  By  means  of  any  promise,  or  aesocauce  of  any  pecuniary  or  oAer 
advantage, — is  guilty  of  a  misdemeanor.    [C.  Xi.  §  4407*. 

CW.  Pen.  C.  g  96». 

4108.  Misconduct  of  juror,  referee,  etc.  Every  juror  or  person  drawn 
or  summoned  as  a  juror,  or  chosen  arbitrator  or  umpire,  or  appoiated  refteee^ 
who: 

1.  Makes  any  promise  or  agreement  to  give  a  Tfflxlict  ordecieion  fmor 
against  any  party ;  or 

2.  Wilfully  and  corruptly  permits  any  communication  to  be  made  to  Iuid, 
or  receives  any  book,  paper,  instrument,  or  informatifm  relating  to  any  cause 
poiding  before  him,  except  according  to  the  regular  course  of  proceedings  upon 
tbe  trial  of  sxkAx  cause, — ^is  puniemble  by  fine  not  exceeding  one  thoufflnd 
dollars,  or  by  imprisonment  in  tb»  state  prison  not  exceeding  one  year.  [C.  L. 
§  4408. 

Gal.  Pen.  C.  g  B^. 

4109.  Drawing  of  jurors  fraudulently.  Every  person  authorized  by 
law  to  assist  at  the  drawing  of  any  jurors  to  attend  any  court,  who  wilfully  puts 
or  consents  to  the  putting  upon  any  list  of  jurors  as  having  been  drawn,  any  name 
which  shall  not  have  been  drawn  for  that  purpose  in  the  manner  prescribed  ^ 
law ;  or,  who  omits  to  place  on  such  list  any  name  that  shall  have  been  drawn  in 
the  manner  prescribed  bylaw;  or,  who  signs  or  certifies  any  list  of  jurors  as 
having  been- drawn  which  was  not  drawn  according  to  law;  or,  who  is  guilty  of 
any  other  unfair,  partial,  or  improper  conduct  in  the  pr^taration  or  drawing 
of  any  list  of  jurors,  is  gi]dlty  of  a  misdemeajoor. 

N.  Dak.  (18W)  J  6043. 

4110.  Justice  or  constable  purchasing  judgment.  Every  justice 
of  the  peace  or  constable  of  the  same  precinct,  who  purchases  or  is  interested  in 
the  purchase  of  auy  judgment  or  part  thereof,  on  the  docket  of,  or  on  any  docket 
in  possession  of,  such  justice,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4409. 

Cal.  Pen.  C.  g  07. 

.  JoBtice  or  eonslAble  not  to  1>e  interested  in  action  as  attorney,  agrat,  etc,  penalty,  2  41S5. 


4111.  Officer  convicted  to  fbrfisit  office.  Every  officer  oonvifited  of 
any  crime  defined  in  this  chapter,  in  addition  to  the  punishment  prescribed, 
forf^ts  his  office.    [G.  L.  §  4410. 


4112.  Rescuing  prisoners.  Every  person  who  rescues,  or  attempts  to 
rescue,  or  aids  another  person  in  rescuing  or  attempting  to  rescue,  any  prUoocr 
from  any  prison  or  jail,  or  from  any  c^cer  or  person  having  him  in  lawfcl 
custody,  is  punishable  as  follows : 

1.    If  such  prisoner  was  in  custody  upon  a  conviction  of  felony  punisbaUe 


Oal.  Fen.  C.  }  86*. 


DisqnaMcation     orime,  {{  4066, 4S17. 
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with  death,  hy  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than 
Ave  years. 

2.  If  BQch  prisoner  was  in  custody  upon  a  conviotaon  ot  any  other  felony, 
by  imprisonm^t  in  the  state  prison  not  less  than  nx  mon^  nor  more  than  one 
year. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  felony,  by  fine  not 
exceeding  five  hundred  dollars  or  by  impriBonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  both. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon  a  charge  or  con- 
viction of  felony,  by  fine  in  any  sum  less  than  three  hundred  dollars,  or  by 
imptisonmoit  in  the  county  jail  not  exceeding  six  months,  or  by  both.  [G.  L. 
§4411. 

Cal.  Pen.  C.  ^  lOl*.  Retaking  after  Teecne,  U  *B^, 

41 13.  Taking  or  destroying  goods  in  possession  of  officer.  Every 
person  who  wilfully  injures  or  destroys,  or  takes  or  attempts  to  take,  or  assists 
any  person  in  taking,  or  att^pting  to  take,  from  the  custody  of  any  office  or 
person,  any  persontd  property  which  such  officer  or  person  has  in  charge  under 
uiy  process  of  law,  is  guilty  of  a  miBdemeauor.    [C  Ii.  §  4412. 

CaL  Fen.  a  {  UK.  BsMIdk  or  interferiiiK  with  aOeet,  22  4081, 4148. 


41 14.  Escaping  fi*om  state  prison.  Every  prisoner  confined  in  the 
state  prison  for  a  term  less  than  for  life,  who  escapes,  or  attempts  to  escape  there- 
from, is  punishable  by  imprisonment  in  the  state  prison  for  a  term  not  less  thui 

one  year  nor  more  than  ten  years ;  said  second  term  of  imprisonment  to  com- 
mence from  the  time  be  would  otherwise  have  been  dischai^ed  from  said  prison. 

Mont  Pen.  C.  §S  2S0,  221*. 

Betaking  after  escape,  2S  46B5,  46M.  Jariidiotion  of  e«c&pe,  23  4S93,  45M. 

4116.  Ejscaping  from  other  than  state  prison.  Every  prisoner 
confined  in  any  pneon  other  than  the  state  prison,  who  escapes  or  attempts  to 
escape  therefrom,  is  guilty  oi  a  misdemeanor. 

Mont.  Pen.  C.  i  822. 

4116.  Officer  adding  or  permitting  escape.  Every  keeper  of  a 
prison,  sheriff,  deput}'  sheriff,  constable,  or  jailer,  or  person  employed  as  a  guard, 
who  frandul^tly  contrives,  procures,  aids,  connives  at,  or  voluntarily  permite, 
the  escape  of  any  prisoner  in  custody,  is  punishable  by  imprisonment  in  the  state 
prison  not  ezceedii^  three  yevs,  and  by  fine  not  exceeding  one  thousand  dollars. 


Cal.  Pen.  C.  i  106*. 

4117.  Assisting  prisoner  to  escape.  Every  person  who  wilfully 
assists  any  prisoner  confined  in  any  prison,  or  in  the  lawful  custody  of  any  officer 
or  person,  to  escape,  or  in  an  attempt  to  escape,  from  such  prison  or  custody,  is 
punishable  as  provided  in  the  preoedii^  section.    [C.  Ii.  §  4414. 

Oil.  Pen.  C.  g  109. 

41 18.  Furnishing  implements,  etc.,  to  aid  in  escape.  Every  person 
who  carries  or  sends  into  a  prison  anything  to  aid  a  prisoner  in  making  his 
escape,  with  intent  thereby  to  facilitote  the  escape  of  any  prisoner  confined 
therein,  is  punishable  as  provided  in  section  forty-one  hundred  and  sixteen  of  this 
ch^ter.    IC.  L.  §  4415. 

Oal.  Pen.  C.  2  110. 
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Chapter  9. 

PUBLIC  RECORDS. 

4119.  Larceny  or  mutilation  of  records,  etc.,  by  a  ctustodiaa 
Every  officer  having  the  custody  of  any  record,  map  or  book,  or  of  any  paper  or 
proceeding  of  any  conrt,  filed  or  deposited  in  any  public  office,  or  placed  in  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  wilfully  dpstroying,  mutalating, 
defacing,  altering,  falsifying,  removing,  or  secreting  the  whole  or  any  part  of  sndi 
record,  map,  book,  paper,  or  proceeding,  or  who  permits  any  other  person  ao  to 
do,  is  guilty  of  felony.    [C.  L.  §  4416. 

Cal.  Pen.  C.  §  113*.  FalsifyiiiB  CTidence,  H  4181-4137.  Withboldins 

No  limitation  upon  prosecution  for  fiilsification  record*  from  succesor  or  mntHating  or  datrnj- 
of  pablic  recordB,  i  4587.   Forgery,  U  4343-4848.     ing  records,  H  4/07,  4^5. 

4120.  Id.  By  other  than  custodian.  Every  person,  not  an  officer 
Budi  as  is  referred  to  in  the  preceding  section,  who  is  guilty  of  any  of  t^e  acts 
specified  in  that  section,  is  punishable  imprisonment  in  the  state  prison  not 
exceeding  three  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  hundred  dollars,  or  1^  both.    [G.  L.  §  4417. 

Cftl.  Pen.  C.  2  114*. 

4121.  OflFering  felse  or  forged  instrument  for  record.  Every 

person  who  knowingly  procures  or  offers  any  false  or  forged  instrument  to  be  filed, 
registered,  or  recorded  in  any  public  office  within  this  state,  which  instroment,  if 
genuine,  might  be  filed,  or  registered,  or  recorded  under  any  law  of  this  state  or 
of  the  United  States,  is  guilty  of  felony.    [C.  L.  §  4418. 

Cnl.  Pen.  C.  8  115. 


CHAPTER  10. 

PERJURY. 

4122.  Peijury  defined.  Every  person  who,  having  taken  an  oath  that 
he  will  testify,  declare,  depose,  or  certify  truly  before  any  competent  tribunal, 
officer,  or  person,  in  smy  of  the  cases  in  which  such  an  oath  may  by  law  be 
administered,  wiUnlly  and  contrary  to  such  oath,  states  as  true  any  material 
matter  which  he  knows  to  be  false,  is  guilty  of  perjury.    [C.  L.  §  4419. 

Cal.  Pen.  C.  i  118.  wrong,  and  did  not  believe  it  was  right  for  a  mat 

Indictment  for  peijury,  proof,  g  4748.  The  testa-  U)  have  more  than  one  wife  at  the  same  time; 

mony  of  a  witness  may  always  be  used  against  him  defendant,  after  testifying  as  above,  expluned  ta 

in  a  prosecution  for  petj  nry,  'i  4060.  several  witnesses  that  he  did  not  believe  polygaaiy 

Indictment  for  perjury  set  out  and  held  good.  to      right  because  be  went  fnrther  and  knew  itto 

People  V.  Greenwell,  5  V.  112;  13  P.  89.  be  right;  AeW,  that  he  was  properly  convicted  under 

Defendant  was  indicted  for  perjury  for  swearing  section  5392,  R.  8.  U.  8.    U.  9.  v.  Brown.  6  U.  Ill; 

npon  his  voir  dire  that  he  believed  polygamy  to  be  21  P.  461. 

4123.  Term  "oath"  defined.  The  term  "oath,"  as  used  in  the  last 
section,  indndee  an  affirmation,  and  every  ol^er  mode  antliorized  by  law  of 
attesting  the  truth  of  that  which  is  stated.    [C.  L.  §  4420. 

Cal.  Pen.  C.  ?  119,  "Oath"  defined,  {  2498. 

4124.  Oath  of  office  when  not  included.  So  much  of  an  oath  of  office 
as  relates  to  the  future  performance  of  official  duties  is  not  such  an  oath  as  is 
intended  by  the  two  preceding  sections.    [C.  L.  §  4421. 

Cal.  Pen.  C.  2  120. 

4125.  Irregtilarity  in  administering  oath  no  defense.  It  is 
defense  to  a  prosecution  for  perjury  f^t  the  oath  was  administered  or  taken  in 
an  irregular  manner.    [C.  L.  §  4422. 

Gal.  Pen.  C.  ?  121. 
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4126.  Incompetency  of  witness  no  defense.  It  is  no  defense  to  a 
prosecution  for  perjury  that  the  accused  was  not  competent  to  give  the  testimony, 
deposition,  or  certifica^  of  which  falsehood  is  alleged.  It  in  sufficient  that  he 
<lid  give  sach  testimony  or  make  such  deposition  or  certificate.    [C.  L.  §  4423. 

Cid.  Pen.  C.  }  US. 

4127.  Witness*  ignorance  of  materiality  no  defense.    It  ia  no 

defense  to  a  prosecution  for  perjury  that  the  accused  did  not  know  the  materi- 
ality of  the  false  statement  made  by  him ;  or  that  it  did  not,  in  fact,  affect  the 
proceeding  in  or  for  which  it  was  made.  It  is  safficient  that  it  was  material  and 
might  have  been  used  to  affect  sach  proceeding.    [G.  Xi.  §  4424. 

Chi.  Pen.  C.  2 12S. 

4128.  Deposition,  when  deemed  complete.  The  making  of  a  deposi- 
tion or  certificate  is  deem^  to  be  complete,  within  the  provisions  of  this  chapter, 
from  the  time  when  it  is  deliv^ed  by  the  accused  to  any  other  person  with  the 
intent  that  it  be  uttered  or  published  as  true.    [G.  L.  §  4426. 

Oal.  Pen.  C.|  184. 

4129.  Penalty  for  peijury.  Perjury  is  punishable  by  imprisonment  in 
the  state  prison  not  less  thui  one  nor  more  thfm  ten  years.    [G.  L.  §  4426. 

Cal.  Pen.  C.  2  128*. 

4130.  Subornation  of  peijury.  Every  person  who  wilfully  procures 
another  person  to  commit  perjury  is  guilty  of  subornation  of  perjury,  and  is 
punishable  in  the  same  manner  as  he  would  be  if  personally  guilty  of  the  perjury 
8o  procured.    [C.  L.  §  4427. 

Cnl.  Fen.  C.  1 127. 


4131.  Ofltering  false  documentary  evidence.  Every  person  who, 
upon  any  trial,  proceeding,  inquiry,  or  investigation  whatever,  axitliorized  or  per- 
mitted by  law,  offers  in  evidence  as  genuine  or  true,  any  book,  paper,  document, 
record,  or  other  instrument  in  writing,  knowing  the  same  to  have  been  forged  or 
frandiUently  altered  or  antedated,  is  guilty  of  a  felony.    [G.  L.  §  4428. 

Cal.  Pen.  C.  i  138. 

Forgery.  H  UotilatinB  or  fUriiying  pnUie  tocokIb,  3|  4087,  4119,  4815. 

4132.  Unlawfully  influencing  witness.  Every  person  who  practice? 
any  fraud  or  deceit,  or  knowingly  makes  or  exhibits  any  false  statement,  repre- 
sentation, token,  or  writing,  to  any  witncts  or  any  person  about  to  be  called  as  a 
witness  upon  any  trial,  proceeding,  inquiry,  or  investigation  whatever,  authorized 
by  law,  witli  intent  to  affect  the  testimony  of  such  witness,  is  guilty  of  a  misde- 
meanor. 

Ca\.  Pen.  a  {  UtS. 

4133.  Preparing  fi&lse  evidence.  Every  person  guilty  of  preparing 
any  false  or  antedated  book,  paper,  record,  instrument  in  writing,  or  other  matter 
or  thing,  with  intent  to  produce  or  allow  it  to  be  produced  for  any  fraudulent  or 
deceitful  purpose,  as  g^uine  or  true,  upon  any  trial,  proceeding,  or  inquiry  what- 
ever, authorized  hy  law,  is  guilty  of  a  misdemeanor. 

C»I.  Pen.  C.  }  134. 

4134.  Destroying  or  concealing  evidence.  Every  person  who, 
knowing  that  any  book,  paper,  instrument  in  writing,  or  other  matter  or  thing, 
is  about  to  be  produced  in  evidwce  upon  any  trial,  inquiry,  or  investdgatioii 


Chapter  11. 
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whatever,  authorized  by  law,  wilfully  destroys  or  conceala  the  eame,  with  intent 
thereby  to  prevent  it  from  being  produced,  is  guilty  of  a  misdemeanor. 

Cal.  Pen.  C.  2  135. 

4135.  Preventing  or  dissuading  witness  from  attending.  Every 
person  who  wilfully  prevents  or  dissuades  any  person  who  is  or  may  become  a 
witness,  from  attending  upon  any  trial,  proceeding,  or  inquiry  authorized  by  law, 
is  guilty  of  a  misdemeanor.    [C.  L.  §  4429. 

Cal.  Pen.  C.  g  136. 

4136.  Bribing  witness.  Every  person  who  gives  or  o£Fers,  or  promises 
to  give,  to  any  witness  or  person  about  to  be  called  as  a  witness,  any  bribe,  uptu 
any  undei  btanding  or  agreement  that  the  testimony  of  such  witness  shall  be 
thereby  influenced,  or  who  attempts  by  any  other  means  fraudulently  to  induce 
any  witness  to  give  false  or  to  withhold  true  testimony,  is  guilty  of  a  misde- 
meanor.   [C.  L.  §  4430. 

<M.  Pen.  a  gl87*. 

Coimption  of  judicial  t^oen,  {g  4104-4U1.   "  Bribe  "  defined,  {  4058. 

4137.  Receiving  or  ofltering  to  receive  bribe.  Every  person  who  ia 
a  witness,  or  is  about  to  be  called  as  such,  who  receives  or  offers  to  receive  any 
bribe,  upon  any  undei'standing  that  his  testimony  shall  be  influenced  thereby,  or 
that  he  will  absent  himself  from  the  trial  or  proc^ding  upon  which  his  testimony 
is  required,  ia  guilty  of  a  misdemeanor.    [C.  L.  §  4431. 

Gal.  Fen.  C  1 138*. 


Chapter  12. 

OTHER  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

4138.  Officer  refusing  to  receive  or  arrest  criminal.  Every  sheriff, 
keeper  of  a  jail,  constable,  or  other  peace  officer,  who  wilfully  refuses  to  i-ecei\-e 
or  arrest  any  person  chained  with  a  criminal  offense,  is  punishable  by  fine  not 
exceeding  one  thousand  dollars,  and  imprisonm^t  in  the  county  jail  not  exceed- 
ing one  year.    [C.  L.  §  4432. 

Cal.  Pen.  C.  i  142». 

4139.  Delay  in  taking  person  arrested  before  magistrate.  Every 

public  officer  or  other  person,  having  arrested  any  person  upon  a  criminal  charge, 
who  wilfully  delays  to  take  such  person  before  a  magistrate  having  jurisdiction 
to  take  his  examinationj  is  guilty  of  a  misdemeanor.    [G.  L.  §  4433. 

CW.  Pen.  C.  g  145. 

Defendant  to  be  taken  before  magiRtrate  wifhout  dela?,  §g  4650. 

4140.  Making  arrest,  etc.,  without  lawftil  authority.  Every  public 
officer,  or  person  pretending  to  be  a  public  officer,  who  under  the  pretense  or  color 
of  any  process  or  other  le^  authority,  arrests  any  person  or  detains  him  against 
his  will,  or  seizes  or  levies  upon  any  property,  or  dispossesses  any  one  any 
lands  or  tenements,  without  a  r^ular  process  or  other  ^wfnl  authority  therefor, 
is  guilty  of  a  misdemeanor.    [C.  L.  §  4434. 

Cal.  Pen.  C.  g  146. 

4141.  Inhumanity  to  prisoner.  Every  officer  who  is  guilty  of  wilful 
inhumanity  or  oppression  toward  any  prisoner  under  his  care  or  in  his  custody, 
is  punishable  by  fine  not  exceeding  one  thousand  dolliurs  or  by  imprisonment  in 
the  county  jail  not  exceeding  one  year.    [C.  L.  §  4435. 

Ckl.  Pen.  C.  i  147*.  oner,  g  4504.   Arrested  periKin  not  to  be  tnaud 

Anault  by  officer,  %  4143.   Inhumanity  to  pris-     with  unnecessary  rigor,  Cim.  art.  1,  sec  9. 


4142.  Resisting  or  obstructing  officer.  Every  person  who  wilfully 
resists,  delays,  or  obstructs  any  public  officer,  in  the  dischai^  or  attempt  to 
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discbarge  any  duty  of  Mb  office,  when  no  other  punishment  is  prescribed,  is  pun- 
iBhable  by  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  <»ie  year,  or      both.    [G.  li.  §  4436. 

ObI.  Pen.  C.  I  MS*. 

Interfering  with  or  iCBlsttng  officer,  H  4061,  48S0. 

4143.  Assaults  by  officer  Tinder  color  of  authority.  Every  public 
officer  who,  under  color  of  authority,  without  lawful  necessity,  assaults  or  beats 
any  person,  is  punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  oonnty  jail  not  exceeding  one  year.    [C.  L.  §  4437. 

GU.  Fen.  C  {  UB».  Inhanunitr  to  prisoner,  U  'IBM, 

4144.  Refusing  to  aid  officers  in  arrest,  etc.  Every  male  person 
over  eighteen  years  of  age  who  neglects  or  refuses  to  join  the  posse  comitatus 
or  iK)wer  of  the  county,  by  neglecting  or  refusing  to  aid  and  assist  in  taking  or 
arresting  any  person  t^ainst  whom  there  may  be  issued  any  process,  or  by  neg- 
lecting to  aid  and  assist  in  retaking  any  person  who,  after  being  arrested  or 
confined,  may  have  scaped  from  such  arrest  or  imprisonment,  or  by  neglecting 
or  refusing  to  aid  and  assist  in  preventing  any  breach  of  the  peace,  or  the  com- 
mission of  any  mminal  offense,  being  thereto  lawfully  required  by  any  sheriff, 
deputy  sheriff,  constable,  judge,  or  justice  of  the  peace,  or  other  officer  concerned 
in  the  administration  of  justice,  is  ponishaUe  by  a  fine  of  not  exceeding  one  hun- 
dred dollars.    [C.  L.  §  4438. 

Gal.  Pen.  C  i  IBO*.  Offloer  maj  command  aasiBtance,  2 

4146.  Compounding  or  conoealing  crimes,  etc.  Every  person  who, 
having  knowledge  of  the  actual  oommission  of  a  crime,  takes  money  or  property 
of  another,  of  any  gratuity  or  reward,  or  any  engagement  or  promise  thereof, 
upon  any  agreement  or  undorstanding  to  compound  or  conceal  such  crime,  or  to 
abstain  from  any  prosecution  thereof,  or  to  withhold  any  evidence  thereof,  except 
in  the  cases  provided  for  by  law  in  which  crimes  may  be  compromised  by  leave 
of  court,  is  punishable  as  follows: 

1.  By  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  a 
ootrnty  jail  not  exceeding  one  year,  where  the  crime  was  punishable  by  death  or 
imprisonment  in  the  state  prison  for  life. 

2.  By  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  in  the 
<x>unty  jail  not  exceeding  six  montiis,  where  the  crime  was  punishable  by  impris- 
onment  in  the  state  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  fine 
not  exceeding  one  hundred  doUars,  where  the  crime  was  a  misdemeanor.  [C.  L. 
§4439. 

ObI.  Fen.  C.  §  158*.  of  court,  H  6002-0064.  When  person  concealing  a 

Gertain  offenses  rosy  be  compromised  with  leave     crime  an  acoeasory,  }  4079. 

4146.  Debtor  firaudulently  selling  or  concealing  property.  Every 
debtor  who  fraudulently  removes  his  property  or  -effects  out  of  this  state,  of 
fraudulently  sellB,  conveys,  assigns,  or  conceals  his  property  with  intent  to 
defraud,  hinder,  or  delay  his  creditors  of  their  rights,  claims,  or  demands  is  pun- 
ishable by  imprisonment  in  the  county  jail  not  exceeding  one  yeu*,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both.    [C.  Li.  §  4440. 

Gal.  Pen.  C.  2  154* 

4147.  Defendant  fraudulently  selling  or  conceal^g  property. 
Every  person  against  whom  an  action  is  pending,  or  against  whom  a  judgment 

has  been  rendered,  for  the  recovery  of  any  personal  propei-ty,  who  fraudulently 
conceals,  sells,  or  disposes  of  such  property,  with  intent  to  hinder,  delay,  or 
defraud  the  person  bringing  such  action  or  receiving  such  judgment,  or  with  such 
intent  removes  such  property  beyond  the  limits  of  the  county  in  which  it  may  be 
at  the  time  of  the  commencement  of  such  action  or  the  rendering,  of  «uch  jadg- 
ment,  is  punishable  as  provided  in  the  preceding  section.    [C.  L.  §  4441. 

Oil.  Fen.  C  2  US. 
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4148.  Oommon  barratry.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punishable  by  imprisonment  in  thecoantr 
jail  not  exceeding  six  months,  or  by  a  fine  in  any  sum  less  than  tiiree  hundred 
dollars,  or  by  both.    [C.  L.  §  4442. 

Cal.  Pen.  a  S  168*. 

4149.  Id.  Proof  required.  No  person  can  be  convicted  of  commoD 
barratry  except  upon  proof  that  he  hae  excited  suits  or  proceedings  at  law  in  at 
least  three  instances,  and  with  a  corrupt  saxd  malicious  intent  to  vex  and  annoy. 
[C.  L.  §  4443. 

Cal.  Pen.  C.  1 160. 

4150.  Qrand  juror  acting  after  allowance  of  challenge.  Every 
grand  juror  who,  with  knowledge  that  a  challenge  interposed  against  him  by  a 
defendant  has  been  allowed,  is  present  at,  or  takes  part  in,  or  attempts  to  take 
part  in,  the  consideration  of  the  charge  against  the  defendant  who  interposed  the 
challenge,  or  the  deliberations  of  the  grand  juiy  thereon,  is  guilty  of  a  misde- 
meanor.   [G.  L.  §  4444. 

OiL  Fen.  G  {  1M>  Panisluble  u  a  contempt,  2  4706. 

4151.  Disclosure  of  indictment  for  felony.  Every  grand  juror, 
prosecuting  attorney,  clerk,  judge,  or  other  oflBcer,  who,  except  by  issuing  or  id 
executing  a  warrant  of  arrest,  wilfully  discloses  the  fact  of  a  presentment  of  ui 
indictment  having  been  made  for  a  felony,  until  the  defendant  has  been  arrested, 
is  guilty  of  a  misdemeanor.    [C.  L.  §  4445. 

Cftl.  Pen.  C.  2  188.  Similar  section,  j}  47M. 

4152.  Grand  juror  disclosing  proceedings.  Every  grand  jurorwho, 
except  when  required  by  a  court,  wilfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself  or  any  other  member  of  the  grand 
jury  may  have  said,  or  in  what  manner  he  or  any  other  grand  juror  may  have 
voted  on  a  matter  before  them,  is  guilty  of  a  misdemeanor.     [C.  L.  §4446. 

Cal.  Pen.  C.  J  169. 

Disclosure  on  order  of  court,  ^  4721.   G»nd  jaror  not  to  be  questioned  for  vote,  etc.,  j}  4722. 

4163.  Omission  of  duty  by  public  officer.  Every  wilfal  omissioD  to 
perform  any  duty  enjoined  by  law  upon  any  public  officer,  or  person  holding  any 
public  trust  or  employment,  where  no  special  provision  shall  have  been  made  for 
the  punishment  of  sach  delinquency,  is  punishable  as  a  misdemeanor.    [C  L. 

§  4447. 

Cai.  Pen.  C.  §  176. 

4154.  Prohibited  acts  are  misdemeanors.  Where  the  performanw 
of  any  act  is  prohibited  by  any  statute,  and  no  penalty  for  the  violation  of  sndi 
statute  is  impeded  by  any  statute,  the  doing  of  such  act  is  a  misdemeuior.   [CL  L. 

§  4448. 

•  Cal.  Pen.  C.  §  177*. 

4155.  Justice  or  constable  not  to  be  interested  in  suit  No 
justice  of  the  peace  or  constable  shall  be  Interested  in  ajiy  soit  or  action  in 
any  court  of  any  justice  of  the  peace,  as  attorney,  agent,  ooUector,  or  otherwise, 
except  when  a  plaintiff  or  defendant  in  action.   Every  justice  of  the  peace  «" 

constable  who  shall  violate  any  of  the  provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor ;  and  in  addition  to  the  penalty  prescribed  shall  forfeit  his  office. 
[*97,  pp,  89,  90. 
Justice  or  constable  not  to  purchase  judgment,  {  4110. 
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Chapter  13. 

CONSPIRACY. 

4156.  Oriminal  conspiracy.   If  two  or  more  persons  conspire: 

1.  To  commit  a  crime ;  or, 

2.  Falsely  and  maliciously  to  indict  or  convict  another  for  any  crime,  or  to 
procure  another  to  be  charged  or  arrested  for  any  crime;  or, 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or  proceeding;  or, 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any  means  which 
are  in  themselves  criminal,  or  by  any  means  which,  if  executed,  would  amount 
to  a  cheat,  or  to  obtaining  money  or  property  by  false  pretenses ;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or  to 
trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice  or  the  due  admin- 
istration of  the  laws, — they  are  punishable  by  imprisonment  in  the  county  Jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  one  thooBfuid  dollars.  [C.  L. 
§4449*. 

Cal.  Pen.  C.  ?  182*.  1885,  and  the  1st  day  of  October,  1885,  tho  said  F., 

Conspiracy,  pleading  and  proof,  g  4855.  in  pnrsaance  of  snch  conspiiacy,  did  keep  such 

An  indictment  charging  defendant  with  entering     house;  held,  to  eufflciently  charge  a  public  offense. 

into  a  conspiracy  with  one  F.  to  keep  a  hoase  of     People  v.  Hampton,  4  U.  2BS;  9  P.  006. 

ill  fime,  and  that  between  the  20th  day  of  June, 

4157.  Conspiracies  not  enumerated  not  punishable.  "No  con- 
spiracies other  than  those  enumerated  in  the  preceding  section  are  punishable 
criminally.    [C.  L.  §  4460. 

Cal.  Pen.  C.  {  183. 

4168.  Overt  act  necessary  to  conspiracy.  Exceptions.  No  agree- 
ment, except  to  commit  a  felony  upon  the  person  of  another,  or  to  commit  arson 
or  buiglary,  amounts  to  a  conspira<^,  unless  some  act,  besides  such  agreement, 
be  done  to  e£Fect  the  object  thereof  by  one  or  more  of  the  parties  to  such  agree- 
ment,   [a  L.  §  4451. 


Chapter  14. 


4150.  Murder  defined, 
being  with  malice  aforethought. 

CaL  Pen.  C  3  167. 

Attempts  to  kill,  H  4177,  4178. 

Under  seetiona  4628  and  4638,  C.  L.  1888,  it  was 
•offlcient  to  allege  facts  presenting  a  clear  case  of 
onlawful  killing,  without  employing  the  word 
"  unlawful "  aa  oaed  in  the  act.   Davis  People, 


HOMICIDE. 

Murder  is  the  unlawful  killing  of  a  human 
[0.  L.  §  4452. 


161  U.  S.  282;  see  People  t.  Davis,  8  U.  412;  32  P. 
670. 

It  was  proper  for  the  judge  to  inform  the  jury 
wliat  the  atatntes  of  Utah  defined  as  murder.  Peo- 
ple T.Thiede,  11  U.241;  38  P.  887;  afflnned,  Thiede 
T.  Pct^le,  169  IT.  S.  510. 


4160.  UEalice  defined.  Such  malice  may  be  express  or  implied.  It  is 
express  when  there  is  manifested  a  deliberate  intention  unlawfully  to  take  away 
the  life  of  a  fellow  creature.  It  is  implied  when  no  considerable  provocation 
appears,  or  when  the  circumstances  attending  the  killing  show  an  abfuidoued  and 
malignant  heart.    [0.  L.  §  4453. 


Cal.  Pen.  C.  1 188. 

"  Haiice"  defined,  1 4ass. 

"Malice"  as  used  In  section  4452.  C.  L.  1888.  is 
malice  as  defined  in  sabdiviaion  4  of  section  4371, 
G.L.18B8(«»3  B.S.).  People  v.  Callaghan,  4  U. 
«;  6  P.  40. 

On  a  trial  for  murder,  the  homicide  of  itself  does 
not  imply  malice,  still  tba  droonistances  attending 


the  hoDiicide  are  to  be  considered  by  tho  jury  in 
ascertaining  wl^ether  there  was  malice.  People  T. 
Tracy,  1  C.  843. 

An  indictment  alleging  that  defendant,  with 
premeditated  malice,  assaulted  deceased  with  a 
revolver,  and  beat  her  upon  the  head,  inflicting 
a  wound  from  which  she  instantly  died,  is  not  ren- 
dered insofiicient  by  alleging  In  terms  an  attempt 
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to  kill,  when  murder  as  defined  by  the  statute  may 
consist  In  an  unlawful  killing  without  any  consid- 
erable provocation  or  under  circumstances  showing 
an  abandoned  or  malignant  hoart  Davis  v.  Peo- 
ide,  151  U.  8.  262;  Hune  case,  8  U.  412;  82  P.  670. 
It  1b  not  necesuury  for  a  conrt  In  its  charge  to 


a  jury  to  use  all  the  words  in  the  dAcription  of  a 
statutory  definition,  and  the  use  of  the  worda 
"without  just  csnse  or  excuse"  were  suffitnent 
without  adding  the  words  "or  when  no  consider- 
able proTocation  appeared."  State  T.  McDmuU, 
14  V.  ITS;  46  P.  872. 


4161.  D^frees  of  murder.  Every  murds*  perpetrated  by  poison,  lying 
in  wait,  or  any  other  kind  of  wilful,  deliberate,  malicious,  and  premeditated 
killing;  or  committed  in  the  perpela^tion  of,  or  attempt  to  perpetrate,  any  arson, 
rape,  bni^lary,  or  robbery ;  or  perpetrated  from  a  premeditated  design  unlawfully 
and  maliciously  to  effect  the  dea&  of  any  human  being  other  tiian  him  who  is 
killed;  or  perpetrated  by  any  act  greatly  dangerouB  to  the  lives  of  others  and 
evidencing  a  depraved  mind,  regardless  of  human  life, — ^is  murder  in  the  first 
degree.  Any  other  homicide  committed  under  such  circumstances  as  would 
have  constituted  murder  at  common  law,  is  murder  in  the  second  degree.  £0.  L. 
§4454. 


Cal.  Pen.  C.  2  189*. 

No  limitation  on  prosecution  for  mardor,  p,  4597. 
In  capital  i-ase,  right  of  trial  by  jury  inviolate, 
Con.  art.  1,  sec.  10.  Borden  of  proof  on  talal  for 
murder,  i  4S56.  Loc^  jQiiswction  of  pabUe 
offenses,  U  4581-4596. 

"Premedituited"  means  thought  of  beforehand, 
for  any  length  of  time,  however  short;  it  is  not  inoon- 
aistentwith  premeditation  that  no  appreciable  space 
of  time  should  lapse  between  the  intent  to  kill  and 
the  act  of  killing.  People  v.  Callaghan,  4  U.  48;  6 
P.  49. 

DEMJBEB8.  Marder  in  the  first  and  second 
degree  are  not  two  distinct  oflTeDsea,  bat  a  common- 
law  indictment  is  insufllcient  to  charge  the  offense 
of  murder  in  the  first  degree;  all  the  elements 
entering  into  murder  in  the  first  degree  should  be 
alleged;  but  an  indictment  in  charging  the  offense 
need  not  follow  the  language  of  the  atatnte  if  otlier 
eqnivalent  words  are  used;  therefore  an  indictment 
charging  that  the  offense  of  murder  was  committed 
"feloniously,  deliberately,  wilfully,  and  of  malice 
aforethought,"  omitting  the  word  of  the  statute 
"  premeditated,"  charges  murder  iu  the  first  degree. 
Brmnnigan  T.  People,  3  U.  488;  24  P.  787. 

INDIOTMSNT.  Indictment  charging  awilfh), 
felonious  assault,  beating,  bruising,  and  wounding 
with  a  revolver,  all  of  deliberately  premeditated 
malice,  then  and  there  inflicting  a  mortal  wound, 
of  which  the  deceased  instantly  died,  charges  mur- 
der in  the  first  degree.  People  v.  Davis,  8  U.  413; 
8S  P.  670;  Ifil  U.  8.  262. 


Indictment  anbatuiti^h^  set  out  held  to  ebcmn 
murder  in  fl  rst  degree.  People  T.  HalUdar,  S  u. 
467;  17  P.  118. 

BVIDBNCB  HELD  SUPFICIENT.  Evidence 
examined  and  held  to  justify  verdict  of  marder  tn 
the  first  degree,  at  showing  premeditation  and 
design.  People  t.  Calton.  5  U.  451;  16  P.  902.  See 
Calton  T.  Utah,  130  U.  8. 83.  People  v.  Thiede,  11 
U.  241;  89  P.  837;  see  same  case,  159  U.  S.  510. 

INSTBUOnONS.  In  murder  case  fiulure  of 
court  to  charge  jury  as  to  the  different  degTMB 
of  the  offense,  and  as  to  manslaughter,  and  toslala 
punishment  for  various  degrees  of  homicide.  I* 
error.  The  fact  that  counsel  has  read  the  ststatoi 
on  these  subjects  to  the  jury  does  not  cure  tmat- 
Bion.    Brannigan  v.  People,  3  U.  488.  24  P.  767. 

A  charge  defining  murder  in  the  first  degree  la 
murder,  cannot  be  taken  advantaoe  of  by  defend- 
ant bertinse  he  ia  not  prejudiced  tnerel^.  People 
T.  Halliday.  5  U.  467;  17  P.  118. 

In  murder  case  court  should  not  imitract  Jary 
that  facts  do  not  bring  case  within  any  of  higher 
degrees  of  homicide  unless  the  testimony  redndng 
the  degree  is  clear,  positive,  and  uncontradicted. 
People  v.  Callaghan,  4  U.  49;  6  P.  40. 

Where  it  is  for  the  jury  to  say  whether  the  facto 
make  a  case  of  murder  in  the  first  degree  or  mar- 
der in  the  second  degree,  it  is  error  for  the  coart 
to  say,  in  its  charge,  tliat  the  offijnae,  by  whomao- 
ever  committed,  was  that  of  murder  in  the  first 
degree.  Hwt  v.  People,  110  U.  S.  574,  same 
4  n.  847;  «  P.  407. 


4162.  Penalty  for  murder.  Every  person  guilty  of  murder  in  the  first 
degree  shall  suffer  dealii,  or,  apon  the  recommendation  of  i^e  jury,  may  be 
imprisoned  at  hard  labor  in  the  state  prison  for  life,  in  the  discretion  of  the  court 
Every  person  guilty  of  murder  in  the  second  d^ree  shall  be  imprisoned  at  hud 
labor  in  the  state  prison  for  a  term  which  shall  not  be  leas  than  ten  years  and 
which  may  be  for  life.    [C.  L.  §  4455*;  '90,  p.  94. 


Cal.  Pen.  C.  §  190*. 

On  conviction  for  murder  in  the  first  degree; 
that  the  court  erred  in  noL  directing  the  attention 
of  the  jury  to  the  provision  of  the  penal  code  as 
to  their  right  to  recomiaend  imprisonment  for  life, 


at  hard  labor  in  the  penitentiary,  in  place  of  the 
punishment  of  death.  By  such  action  of  the  eoaft, 
the  prisoner  was  deprived  of  a  Bubetantial  righL 
Calton  V.  People,  180  U.  8.  88;  same  case,  S  U.  451; 
16  P.  902. 


4163.  Manslaughter  defined.  Voluntary  and  involuntary.  Man- 
slaughter is  the  unlawful  killing  of  a  human  being  without  malice.  It  is  of  two 
kinds: 

1.  Voluntary,  upon  a  sudden  quarrel  or  heat  of  passion. 

2.  Involuntary,  in  the  commission  of  an  unlawful  act  not  amounting  to  a 
felony,  or  in  the  oommis.sion  of  a  lawful  act  which  might  produce  death,  in  an 
unlawful  manner,  or  without  due  caution  and  circumspection.    [C.  L.  § 

Od.  Pen.  G  2  192.  Burden  of  proof,  3  4856. 
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4164.  Penalty  for  manslaughter.  Yolontary  numslaughter  is  punish- 
«Ue  by  imprisonment  in  the  state  prison  for  a  term  not  leas  than  one  nor  more 
tiian  ten  years.  Involuntary  manslaughter  is  punishable  by  imprisonment  in  the 
ooonty  jaSl  not  exceeding  one  year.    [C.  L.  §  4467*;  '90,  p.  95. 

Gtl.  Pen.  C.  2  IBS*. 

4165.  Death  must  result  within  a  year  and  a  day.  To  make  the 
killing  either  murder  or  manslaughter,  it  is  requisite  that  the  party  die  within  a 
year  and  a  day  after  the  stroke  received  or  the  cause  of  death  administered ;  in 
the  computation  of  which  the  whole  of  the  day  on  which  the  act  was  done  shall 
be  reckoned  the  first.    [C.  L.  §  4468. 

Chi.  Pen.  C.  2  194. 

4166.  Bxcusable  homicide.  Homicide  is  ezcosable  in  either  of  the 
following  cases: 

1.  When  committed  by  accident  and  misfortune,  in  doing  any  lawful  act  by 
lavfol  means,  with  usual  and  ordinary  caution  and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of  passion, 
upon  any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat,  when  no 
undue  advantage  is  taken  nor  any  dangerous  weapon  used,  and  when  the  killing 
is  not  done  in  a  cruel  or  unusual  manner.    [C.  L.  §  4469. 

Chl.  Pea.  C.  S 193*.  sn  assanlt  aimed  to  prodace  neriouB  bodily  InJnry  ia 

Snrden  of  proving  homidde  excusable,  g  4856.  directed  at  a  high  right   People  v.  Ouen,  4  U. 

A  mere  asaaalt  not  directed  at  life  or  chastity,  or  413;  11  P.  677;  see  130  U.  S.  68. 
otiier  high  right,  cannot  exenae  a  homicide,  but  the       Words  of  reproach  or  abuse,  or  Irritating  and 

right  of  a  penon  to  enjoy  his  physical  orgaaization  provoking  geetares,  do  not  render  homidda  ezcna- 

•wmpair^  most  be  regarded  an  a  high  right,  and  able  herennder.  Id. 

4167.  Justifiable  homicide  by  ofOtcers.*-  Homicide  is  justifiable  when 
committed  by  public  officers  and  those  acting  their  command  in  their  aid  and 
Maistance  in  either  of  the  following  cases : 

1.  In  obedience  to  any  judgment  of  a  competent  court. 

2.  When  necessarily  committed  in  overcoming  actual  resistance  to  the  exe- 
cution of  some  l^sl  process,  or  in  the  discharge  of  any  other  legal  duty. 

3.  Wh^  necessarily  committed  in  retaking  felons  who  have  been  rescued  or 
who  have  escf^d,  or  when  necessarily  committed  in  arresting  persons  charged 
with  felony  and  who  are  fleeing  from  justioe  or  resisting  sudi  arrest.  [G.  L. 
§4460. 

CU.  Pen.  C.  i  196. 

EMftpe,  rescue,  retaking.  H  4112, 4118, 4655, 46B6.   Barden  of  proving  homidde  jaBtiflable,  9  4856. 

4168.  Id.  By  other  persons.  Homicide  is  also  justifiable  when  com- 
mitted by  any  person  in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  person,  or  to  oommit  a 
felony,  or  to  do  some  great  bodily  injury  upon  any  person. 

2.  When  committed  in  defense  of  habitation,  property,  or  person,  against 
one  who  manifestly  intends  or  endeavors,  by  violence  or  surprise,  to  commit  a 
felony;  or  against  one  who  manifestiy  intends  and  oideavors,  in  a  violent,  riotous, 
or  tumultuous  manner,  to  enter  the  habitation  of  another  for  the  purpose  of 
offering  violence  to  any  person  therein. 

3.  When  committed  in  the  lawful  defense  of  such  person,  or  of  a  wife, 
husband,  parent,  child,  master,  mistress,  or  servant  of  such  person,  when  there 
is  a  reasonable  ground  to  apprehend  a  design  to  commit  a  felony  or  to  do  some 
great  bodily  injury,  and  there  is  imminent  danger  of  such  design  being  accom- 
plished; but  such  person,  or  the  person  in  whose  behalf  the  defense  was  made, 
If  he  was  the  assailant  or  engaged  in  mortal  combat,  must  real^  and  in  good 
faith  have  endeavored  to  ded^ne  any  furthei^  staruggle  before  the  homicide  was 
committed. 

4.  When  committed  in  a  sudden  heat  of  passion  caused  by  the  attempt  of 
the  deceased  to  commit  a  rape  upon  or  to  defile  the  wife,  daughter,  sister,  mother, 
or  other  female  relative  or  dependent  of  the  accused,  or  when  the  defilemwt  has 
actnaUy  been  commitixd. 
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5.  When  necessarily  committed  in  attempting,  by  lawful  ways  and  meaoa. 
to  apprehend  any  p^wn  for  any  felony  committed,  or  in  lawfully  suppreaang 
any  riot,  or  in  lawfully  keeping  and  preserving  the  peace.    [G.  L.  §  4461*. 

Cal.  Pen.  C.  i  197*.  The  inatructioo  givea,  held  U>  correctly »t»te  tbt 

Lawful  resistance,  U  iB17-<4S19.  law  of  self  defeiue.   Pe«9le  v.  Gallagfaan,  {  D. «: 

SELF  DEFENSE.  Where  the  defendant  seeks     ^     ^ • 

the  deceased  with  the  Intention  of  haying  a  diffi-  SUBDV.  S.  Section  4461,  C.  L.  188S,  does  oat 
culty  with  him,  he  is  required  to  decline  in  good  justify  homicide  committed  after  twent^-fon 
fiuth  any  further  diflSculty  before  killing  the  houis'  deliberation  over  the  fa^  of  a  wife's  adnl- 
deceased,  and  if  ho  does  wrongfiilly  bring  on  tery.defiEindanthaTiiiftgoneBooiiuderabledistaBee 
the  difficulty,  and  does  not  in  good  foith  decline  to  seek  deceased.  People  Hallid^jr,  S  U.  467;  If 
any  further  difficulty,  hecannotjnsti^  himself  on  P.  118. 
the  grounds  of  self  defense.  People  v.  Hite,  8  U. 
461;  33  P.  354. 

41 69.  Bare  fear  does  not  justify  killing.  A  bare  fear  of  the  commis- 
sion of  any  of  the  offenses  mentioned  In  subdivisionB  two  and  three  of  the  pre- 
ceding section,  to  prevent  which  homidde  may  be  lawfully  committed,  is  not 
sufficient  to  justify  it.  But  the  circumstances  must  be  sufficient  to  excite  die 
fears  of  a  reasonable  x>erBon,  and  the  party  killing  must  have  acted  wholly  under 
the  influence  of  such  fears.    [G.  L.  §  4462. 

Cal.  Pen.  C.  §  IM. 

4170.  Justifiable  or  excusable  homicide  not  punishable.  When 
the  homicide  appears  to  be  justifiable  or  excusable,  the  person  indicted  must, 
upon  his  trial,  be  fully  acquitted  and  discharged.    [C.  L.  §  4463. 

Cal.  Pen.  a  f  199. 

Burden  of  proring  homldde  JastiAable  or  excusable,  3  4866, 


Chapter  15. 

MAYHEM. 

4171.  Mayhem  defined.  Every  person  who  unlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  his  body,  or  disables  or  renders  it  oae- 
less,  or  who  cuts  out  or  disables  the  tongue,  puts  out  an  eye,  slits  the  nose,  ear, 
or  lip,  is  guilty  of  mayhem.    [C.  L.  §  4464. 

Cal.  Pen.  C.  3  806*.  Assaalt  with  iDtmt  to  commit.  3  4I7B. 

4172.  Id.  Penalty.  Mayhem  is  punishable  by  imprisonment  in  tiie  state 
prison  not  exceeding  ten  years.    [0.  L.  §  4465. 

Cal.  Pen.  C.  i  £04* 


CHAPTER  16. 

KIDNAPING. 

4173.  Kidnaping  defined.   Penalty.   Every  person  who  wilfully: 

1.  Seizes,  confines,  inveigles,  or  kidnaps  another  with  intent  to  cause  him, 
without  authority  of  law,  to  be  secretly  confined  or  imprisoned  within  this  state, 
or  to  be  sent  out  of  the  state,  or  in  any  way  held  to  service  or  kept  or  detained 
against  his  will ;  or, 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age  ot  twdve 
years  with  intent  to  keep  or  conceal  it  from  its  parent,  guardian,  or  other  person 
having  the  lawful  care  or  control  thereof,  or  to  extort  or  obtain  money  or  reward 
for  the  return  or  disposition  of  the  child,  or  with  intent  to  steal  any  wticleabont 
or  on  the  person  of  the  child ;  or, 


Digitized  by 


EOBBEEY— ATTEMPTS  TO  KILL. 


S9& 


3.  Abducts,  entices,  or  by  force  or  fraud  anlawfuUy  takes  or  carries  away 
anotiier,  at  or  from  a  place  without  the  state,  or  procures  or  advises,  aids  or  abete 
such  an  abduction,  enticing,  taking,  or  conveying  away,  and  afterwards  sends, 
brings,  has,  or  keeps  such  person,  or  causes  him  to  be  kept  or  secreted  within  this 
state, — is  guilty  of  kidnaping,  and  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  ten  years. 

Mont.  Pen.  C.  S  380.  Jarisdiction  of  indictmeat  for  kidnaping,  §  4591. 

41 74.  Consent  of  person  kidnapped  no  defense.  Upon  a  trial  for  a 
violation  of  the  offense  mentioned  in  the  next  preceding  section,  the  consent  of 
the  person  kidnapped  or  oonfined  is  not  a  defense,  nnlees  it  appear  that  saoh  per^ 
son  was  above  the  age  of  twelve  years,  and  that  the  consent  was  not  extorted  by 
threats  or  duress. 

Mont.  Fen.  a  2  88». 


Chapter  17. 

ROBBERY. 

4175.  Bobbery  defined.  Bobbeiy  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another,  from  his  person,  or  immediate  presence^ 
and  against  his  will,  accomplished  by  means  of  force  or  fear.    [G.  L.  §  4468. 

Col.  Pen.C.  §  211.  a  par^,  is  sufficient  to  charge  robbery,  whore  no 

Assaatt  with  intent  to  commit,  §  4179.    Indict-  objection  was  taken  until  after  verdict.    People  y. 

ment  when  property  taken  to  another  county,  g  Kerm,  8  U.  268;  30  P.  088. 

4692.    Jnrisdiction  when  committed  without  state  Where  a  man  ander  bona  Me  belief  that  th« 

and  property  bronght  within,  g  4072.   Information  property  fa  his  own  obtains  it  by  menaces,  there  is 

or  inditdment  may  also  contain  a  connt  for  larceny,  treapaas  but  no  robbery.   People  v.  Hughes,  11  V. 

i  4734.  100;  SS  P.  492. 

Indictment  charging  a  felonious  taking  by  defend-  The  defendant  may  testify  that  at  the  tdme  of 

ant  by  means  of  force,  violence,  and  fear  from  the  alleged  robbery  he  thought  the  money  waahia 

the  immediate  presence  of  and  against  the  will  of  own,  and  that  he  had  a  right  to  take  it.  Id. 

4176.  Id.  Fimlshment.  Robbery  is  punishable  by  im^oiBonmentin  the 
state  prison  for  a  term  not  less  than  three  years  nor  more  than  twenty  years. 
[C.  L.  §4469*;  '90,  p.  95. 

Oal.  Fen.  C.  !  213*. 


CHAPTER  18. 

ATTEMPTS  TO  KILL. 

4177.  Administering  poison.  Every  person  who,  with  intent  to  kill, 
administers,  or  causes  or  procures  to  be  administered  to  another,  any  poison  or 
other  noxious  or  destructive  substance  or  liquid,  but  by  which  dea&  is  not 
caused,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than  five  nor 
more  than  twenty  years.    [C.  L.  §  4470*. 

CU.  Tku.  C.  |2I6*.  food  or  drink,  penalty,  4268.    "Attempt"  defined, 

Hmnidde,  it  4169-4170.   Mingling  poison  with     penalty,  i'i  4495,  4496. 

4178.  Assault*  with  intent  to  murder.  Every  person  who  assaults 
another  with  intent  to  commit  murder,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  twenty  years.    [G.  L.  g  4471*. 

Cal.  Pen.  C.  §  217*.                           *  was  unlawful,  and  that  it  was  done  with  intent  to 

Felonious  assaults,  g§  4179-4181.  murder,  excludes  the  existence  of  "just  cause  "  or 

Where  defendant  shot  at  L.  intending  to  kill  "excuse"  or  "considerable  provocation,"  andren- 

faim,  hot  Bceidently  hit  H.  instead,  he  eannot  be  den  the  me  of  snch  words  in  the  indictment 

convicted  of  Aaaanlt  with  intent  to  murder  H.  nnaeceaury.   State  t.  IfcDonald,  14  U.  173;  46  P. 

Peopae     Bobinaon,  6  U.  101:  21  P.  408.  S72. 
An  allegation  in  an  indictment  that  an  sManlt 
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CHAPTER  10. 


FELONIOUS  ASSAULTS. 


4179.  Assault  with  Intent  to  commit  rape,  etc.  Every  person  who 
assaults  another  with  intent  to  commit  rape,  the  infamous  crime  against  nature, 
mayhem,  or  robbery,  is  punishable  by  imprisonment  in  the  state  prison  not  leas 
than  one  nor  more  than  ten  years.    [C  L.  §  4472. 

CU.  Pen.  c  3  220*. 

AsBault  with  intent  to  commit  mnrder,  £  ^78.   Aanolt,  {  4180.   Aanolt  with  deidly  we^on,  {  4M. 

4180.  Assault  with  intent  to  commit  other  felony.  Exceptions. 
Every  person  who  is  guilty  of  an  assault  with  intent  to  oommit  any  felony,  except 
an  assault  with  intent  to  commit  murder,  and  except  assaults  enumerated  in  the 
next  preceding  section,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  three  hundred  dollars,  or  by  both.    [C.  L.  §  4473. 

Oal.  Pen.  C  2  S»*  Attempt^  penaltieB,  H  **06,  4408. 

4181.  Administering  narcotics  to  ftirther  felony.  Eveiy  person 
guilty  of  administering  to  another  any  chloroform,  ether,  laudanum,  or  oth^ 
narcotic,  anaesthetic,  or  intoxicating  agent,  with  intent  thereby  to  enable  or  aasasb 
himself  or  any  other  person  to  commit  a  felony,  is  guilty  of  felony.  [C.  L. 
§  4474. 

<M.  Pen.  C.  S  282*. 

AdminiBterinc  nareotiva,  etc,  to  aoeompllBh  xape,  {  4217. 


4182.  Duel  defined.  A  duel  is  any  combat  with  deadly  weapons  fyn^ 
between  two  or  more  persons,  by  previous  agreement  or  upon  a  previous  qoanoL 
[C.  L.  §  4476. 

Cel.  Pen.  C.  §  225. 

Le&ving  state  to  engage  in  dnel,  jnriHdiction,  H  4082,  46S8. 

4183.  Murder,  when  death  ensues.  Eveiy  person  guilty  of  fighting 
any  duel,  from  which  death  ensues  witiiin  a  yeiu*  and  a  day,  is  giiiltiy  of  murder 
in  the  first  degree.    [G.  L.  §  4476. 

Cel.  Pes.  C.  2  82B*. 

4184.  Dueling  punishable  though  no  death  or  wound  ensues. 

Every  person  guilty  of  fighting  any  duel,  although  no  death  or  wound  ensues,  is 
punishable  by  impiisonment  in  tlie  state  prison  not  exceeding  one  yeur.  [C.  L> 
§  4477. 

Cel.  Pen.  C.  gg  227»,  228». 

4185.  Sending  or  accepting  challenge,  etc.  Seconds.  Every  peraw 
guilty  of  sending  or  accepting  a  challenge  to  fight  a  duel,  or  who  acts  as  a  second 
therein,  or  who  posts  or  publishes  another  for  not  fighting  a  duel,  or  for  not 
sending  or  accepting  a  challenge  to  fight  a  duel,  or  who  uses  any  reproachful  or 
contemptuous  langua^je,  verbiU.  written,  or  printed,  to  or  concerning  another  for 
not  sending  or  accepting  a  challenge  to  fight  a  duel,  or  with  intent  to  provoke  * 
duel,  is  guilty  of  a  misdemeanor.    [C,  L.  §  4478. 

Cel.  Pen.  C.  gg  227».  228»,  829* 

4186.  OflBcer  failing  to  prevent  a  duel.  Every  judge,  justice  of 
the  peace,  sheriff,  or  other  officer  bound  to  preserve  the  puhlic  peace,  who  has 
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knowledge  of  the  iutentioii  on  the  part  of  any  persons  to  fight  a  duel,  and  who 
does  not  exert  his  official  authority  to  arrest  the  party  and  prevent  the.  duel,  is 
punishable  by  a  fine  not  ezoeeding  five  hundred  doUar&    [G.  L.  §  4470. 

Cftl.  Pen.  C.  i  230*. 

4187.   Testimony  must  be  given  though  incriminating.  No  person 

shall  be  excused  from  testifying  or  answering  any  question  upon  any  investigation 
or  trial  for  a  violation  of  either  of  the  provisions  of  this  chapter,  upon  the  ground 
that  his  testimony  might  tend  to  convict  him  of  a  crime.  But  no  evidence  given 
upon  any  examination  of  a  person  so  testifying  shall  be  received  against  him  in 
any  criminal  prosecution  or  proceeding.    [C  L.  §  4480. 

Oftl.  Pen.  C.  2  232*. 


Chapter  21. 

FALSE  IMPRISONMENT. 

4188.  False  imprisonment  defined.  False  imprisonment  is  the  unlaw- 
ful violation  of  the  personal  liberty  of  another.    [C.  L.  §  4481. 

Cal.  Pen.  C.  2  288. 

4189.  Id.  Penalty.  False  imprisonment  is  punishable  by  fine  not 
exceeding  three  thousand  dollars,  or  by  imprisonm^t  in  the  county  jail  not  more 
than  one  year,  or  by  both.    [C.  L.  §  4482. 

Cml.  Pen.  C.  3  237*. 


Chapter  22. 

ASSAULT  AND  BATTERY. 

4190.  Assault  defined.  An  assault  is  an  unlawful  attempt,  conpled 
with  a  present  ability,  to  commit  a  violent  injury  on  the  person  of  anotner. 
[C.  L.  §  4483. 

Oal.  Pen.  C.  3  240.  Feloniotia  aasaulte,  g§  4178-4181. 

4191.  Id.  Penalty.  An  assault  is  punishable  by  fine  in  any  sum  leea 
than  tliree  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months.    [C.  L.  §  4484. 

Cal.  Pea.  C.  i  241*. 

4192.  Battery  defined.  A  battery  is  any  wilful  and  unlawful  use  of  foroe 
or  violence  upon  the  person  of  another.    [C.  L.  §  4485. 

Oil.  pen.  C.  2  242.  saalt  and  Hhooting  with  a.  pistol,  chargeB  a  battotr. 

indictment  alleging  unlawftil  and  felonions  as-     People  t.  Chalmers,  5  U.  201 ;  14  P.  181. 

4193.  Id.  Penalty.  A  battery  is  punishable  by  a  fine  in  any  sum  less 
than  three  hundred  dollars,  or  by  imprisonment  in  the  county  jul  not  exceeding 
six  months,  or  by  both.    [G.  L.  §  4486. 

Cal.  Pen.  C.  2  243*. 

4194.  Assault  with  caustic  chemical.  Every  person  who  wilfully 
and  maliciously  places  or  throws,  or  cause-s  to  be  placed  or  thrown,  upon  the 
person  of  another,  any  vitriol,  corrosive  acid,  or  caustic  chemical  of  any  nature, 
with  the  intent  to  injure  the  flesh  or  disfigure  the  body  of  such  person,  is  pun- 
ishable hj  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  ten 
years.    [C.  L.  §  4487. 

GU.  Pen.  a  i  S44*. 
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4195.  Assault  with  deadly  weapon.  Every  person  who,  vith  mteoi 
to  do  bodily  harm,  and  without  just  cause  or  excuse,  or  when  no  oonsidwaWe 
provocation  appears,  or  when  the  circumBtances  show  an  abandoned  or  maUgoant 
heart,  commits  an  assault  upon  the  person  of  another,  with  a  deadly  weapoB, 
instrument,  or  other  thing,  is  punishable  by  impriaonment  in  the  state  prism  not 
exceeding  five  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or  both. 
[0.  L.  §  4488*. 

Cai.  Pen.  C.  |  iDdictment  under  section  448S,  C.  L.  1888,  mut 

Having  deadly  weapon  with  intent  to  afsanit  allege  act  to  have  been  committed  "witboatjotf 
auother,  S  4340.  Exhibiting  deadly  weapon  in  cause  or  excuse."  People  v.  Fairbanks,  7  U.S;  H 
angty  and  thTeatening  manner,  g  4S12.  P.  638.   People  t.  Farman,  7  U.  7;  84  P.  BSB. 


Chapter  23. 

CBIMINAL  UBEL  AND  SLANDER. 

4196.  Libel  defined.  A  libel  is  a  malicious  defamation,  expreeeed  atiwr 
by  printing,  or  hy  signs,  or  pictures,  or  the  like,  tending  to  blacken  ^e  memoTy 
of  one  who  is  d^d,  or  to  impeach  the  honesty,  integrity,  virtue,  or  reputatioD, 
or  publish  the  natural  defects,  of  one  who  is  alive,  and  therein  to  exprae  him  to 
public  hatred,  contempt,  or  ridicule.    [C.  L.  §  4489. 

Oal.  Pen.  C.  g  24S*.  and  when  he  becomee  sncb  a  candidate  be  it 

Impnting  nnchastity  to  females,      4206,  4207.  regarded  in  law  as  putting  his  character  in  ianeia 

A  candidate  for  a  public  office  is  amenable  to  respect  to  hit  qualifications  and  fitness  fortbeofiw 

public  and  private  criticism  made  in  ^ood  faith  for  wblch  bo  is  a  candidate.    Fa^le  T.  CHm- 

and  based  npon  a  reasonable  and  practical  cause,  mann,  IS  U.  236;  42  P.  iBO. 

4197.  Id.  Penalty.  Every  person  who  wilfully,  and  wif^  amalidoos 
int^t  to  injure  another,  publishes  or  procures  to  be  published  any  libel,  is  pnn- 
isbable  by  fine  not  excc^ing  one  thousand  dolhurs,  or  by  imprisoninNit  in  the 
county  jail  not  exceeding  one  year.    [C.  L.  §  4490. 

Cal.  Pen.  C.  g  249". 

4198.  Libel  presumed  malicious.  An  injurious  publicatiou  is  pre- 
sumed to  have  been  malicious  if  no  justifiable  motive  for  making  it  is  shown. 
[G  L.  §4491: 

Oal.  Pen.  C.  ?  250. 

4199.  Truth  may  be  given  in  evidence.  Jury  to  determine  law 

and  fact.  In  all  criminal  prosecutions  for  libel,  the  truth  may  be  given  in  evi- 
dence to  the  jury,  and,  if  it  shall  appear  to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted.  The  jury  shall  have  the  right  to  determine  the  lawuid 
the  fact.    [C.  L.  §  4492. 

(M.  Pen.  C.  S  251.  the  Jury,  the  court  said:  "If  the  matter  is  &laeaiid 

Conatitotional  provisions,  Con.  art.  1,  sec.  15.  not  shown  to  be  true  there  can  be  no  jnstificstiim 

In  a  prosecution  for  criminal  libel  of  a  candidate  for  it;  there  is  none  in  a  case  of  tfaia  ebacaeta"; 

for  public  office,  the  evidence  upon  which  tbe  pub-  KM,  error.  Id. 

lication  was  made  ia  admissible  to  rebut  malice.  WhenaKrandjurrisinvestigatingMtowheUitf 
People  V.  Glasmaun,  12  U.  238;  42  P.  056.  a  libel  has  been  pnblished,  the  facts  as  to  whether 
In  a  prosecution  for  criminal  libel  during  the  the  publication  was  tme  or  false  and  tbe  motiTS 
proceedingBof  thetri^thecourtsi^d:  "Now  then,  for  its  pnbtication  are  "material  matters"  hat- 
mo  defendants  in  this  case  uq  charged  with  pub-  under.  People  v.  Oreeawell,  5  U.  US;  18  P.  fit- 
lisbing  certain  matter  with  respect  to  a  citizen  of  Where  a  pablioation  lefbrred  to  the  leeoid  in  • 
this  town  which  Is  libel.  It  is  libelous  by  Its  terms  criminal  case  to  support  certain  deCamatory  iWe- 
and  charges  not  only  crimes  but  charges  matters  mentSithetestjmonynveniasaidcafleisadmtffiiue 
which  are  intended  to  make  a  man  inbmous  and  in  a  proseontion  for  libel  to  show  that  the  paUio- 
Tidiculou8iDtbee7e8ofthecommnnity,"towhich  tionwaaa  fitir  reportof  said  testimoDy.  Ptv* 
defendants  took  exception,  and  in  the  chaise  to  t.  Olasmann,  IS  XT.  238;  48  P.  966. 

4200.  Libel  need  not  be  seen  or  read.  To  sustain  a  chai^  of  pubhsb- 
ing  a  libel  it  is  not  needful  that  the  words  or  things  complained  of  shoidd  have 
bc«n  read  or  seen  by  another.    It  is  enough  that  tiie  accused  knowin^y  parted 
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with  the  immediate  custody  of  the  libel  under  circumstances  which  exposed  it  to 
be  read  or  seen  by  any  other  person  than  himself.    [C.  L.  §  4493*. 

CaL  Fen.  C.  i  2SZ.  Indlotment  for  libel,  BUffideni?.  §  4746. 

4201.  Liability  of  authors,  editors,  and  proprietors.  Each  author, 
«ditor,  and  proprietor  of  any  newspaper,  or  eetis^  publication,  is  chargeable  with 
the  publication  of  any  words  contained  in  any  part  of  such  book  or  number  of 
aach  newspaper  or  serial.    [C.  L.  §  4494. 

CaL  Pen.  C.  i  253». 

4202.  Privilege  of  fair  report  of  pubjlic  proceedings.  No  reporter, 
editor,  or  proprietor  of  any  newspaper  is  liable  to  any  prosecution  for  a  fair  and 
true  report  of  any  judicial,  legislative,  or  other  public  official  proceedings,  or  of 
any  statement,  speech,  argument,  or  debate  in  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report,  which  shall  not  be  implied  from  the  mere 
fact  of  publication.    [C.  L.  §  4495. 

CkL  Fen.  C.  J  254. 

4203.  Id.  Privilege  does  not  extend  to  libelous  matter.  Libelous 
remarks  or  comments  connected  with  matter  privil^ed  by  the  last  section  receive 
no  privilege  by  reason  of  their  being  so  connected.    [C.  L.  §  4495. 

CU.  Pen.  a  §  S55. 

4204.  Privileged  communication  to  interested  person.  A  commu- 
nication made  to  a  person  interested  in  the  communication,  by  one  who  was  also 
interested  or  who  stood  in  such  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  is  not  presumed  to  be  malicious,  and 
is  a  privileged  communication.    [C.  L.  §  4497. 

Ckl.  Pen.  C.  I  256. 

4205.  Threat  to  publish  libel.  Blackmail.  Every  person  who 
threatens  another  to  publish  a  libel  concerning  him,  or  any  parent,  husband,  wife, 
or  child  of  such  person,  or  member  of  his  family,  and  every  person  who  offers  to 
prevent  the  publication  of  any  libel  upon  anotiher  person,  with  intent  to  extort 
any  money  or  other  valuable  consideration  from  any  i>er8on,  is  guilty  of  a  mis- 
demeanor.   [0.  L.  §  4498. 

CU.  Pen.  C.  2  257.  Extortion  hy  means  of  threats,     4385,  4390. 

4206.  Slander.  Imputing  unchastity  to  females.  If  any  person 
shall,  orally  or  otherwise,  falsely  and  malicionsly  or  falsely  and  wantonly  impute 
to  any  female,  married  or  nmufuried,  a  want  of  chastity,  he  shall  be  deemed 
guilty  of  criminal  slimder,  said  upon  conviction  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  by  both. 

Texaa  Pen.  C.  (1895)  art  750*. 

4207.  Id.  Evidence.  Imputation  need  not  be  folse.  Justifica- 
tion. In  any  prosecution  under  the  next  preceding  section  it  shall  not  be 
necessary  for  the  state  to  show  that  such  imputation  was  false,  but  the  defendimt 
may  in  justification  show  the  truth  of  the  imputation,  and  the  general  reputation 
for  chastity  of  the  female  alleged  to  have  been  slandered  may  be  inquired  into. 

Tflsas  Pen.  C.  (1895)  ut.  751. 


Chapter  24. 

POLYGAMT,  ETC. 

4208.  Polygamy  defined.  Elzceptions.  Every  person  who  has  a 
hnsband  or  wife  living,  who  hereafter  marries  another,  whether  married  or  single, 
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imd  any  man  who  hereafter  simultaneoosly,  or  on  the  aame  day,  marries  more 
than  one  woman,  is  guilty  of  polygamy,  and  shall  he  punished  1^  a  fine  of  not 
more  than  five  hundred  dollars  and  by  imprisonment  in  the  state  prison  for  a 
term  of  not  more  than  five  years;  but  this  section  shall  not  extend  to  any  person 
by  reason  of  any  former  marriage  whose  husband  or  wife  by  such  marriage  shiJl 
have  been  absent  for  five  succe^ive  years,  and  is  not  known  to  such  person  to  be 
living,  and  is  bdieved  by  such  person  to  be  dead,  nor  to  any  person  by  reason  of 
any  former  marriage  which  shall  have  been  dissolved  by  a  valid  decree  of  a  com- 
petent court,  nor  to  any  person  by  reason  of  any  former  marriage  which  shall 
have  been  pronounced  void  by  a  valid  decree  of  a  competent  court,  on  the  ground 
of  nullity  of  the  marriage  contract.    ['92,  pp.  5,  6. 


Polygamoas  or  plarBl  marriages  to  be  foTever 
pTohibited,  Enabling  Act,  sec.  8.  Polygamous  or 
pinral  marriages  forever  prohibited,  Con.  art.  8, 
sec.  1.  This  cbaptt-r  declared  in  force  by  the  con- 
stitution, Con.  art.  24,  nee.  S. 

CONSTITUTIONALITY  07  LAW.  The  con- 
stitotional  gaaran^  of  reli^oua  freedom  was  not 
intended  to  prohibit  legislation  in  respect  to 
polygamy.  Religious  belief  cannot  be  accupted  as 
sjuBtiflcation  of  an  overt  act  made  criminal  by  the 
Ibw  of  the  land.  Beynolds  t.  U.  8.,  98  U.  S.  145; 
same  ame,  1  U.  819.  Uiles  v.  U.  S.,  108  U.  S.  SM; 
suno  caifti,  Z  V.  19. 

PROOF  OF  MAfiBIAOB.  On  an  indictment 
for  bigamy,  the  first  marriage  may  be  pruTed  by 


the  admi^ona  of  the  prisoner.  Uiles  t.  U.  S..  lOS 
U.  8.  804;  same  cbk,  8  U.  19.   Or  V  fiets  ftcn 

which  it  may  be  inferred.  Id.  See  also  U.  S.  v. 
Simpson,  7  P.  257. 

In  a  prosecution  for  polygamy,  the  polyganioas 
marriage  may  be  proven  by  the  confessions  of  the 
defendant  and  by  circamBtances  tending  to  cor- 
roborate the  confessions.  U.  S.  v.  Basset,  5  U.  131; 
13  P.  237.  See  V.  S.  v.  Miles,  2  U.  19;  108  U.  SL 
304.    U.  S.  T.  Harris,  fi  U.  621;  19  P.  197. 

It  WRB  not  error  in  the  coort  in  its  rbargc  to  the 
jury  tticall  their  attention  to  tbeevil  consequences 
of  bigamy  or  to  remind  them  of  the  duty  they  bad 
to  perform.  Beynolds  t.  U.  S.,  98  U.  &  145;  same 
case.  1  U.  810. 


4209.  Unlawful  cohabitation.  If  any  male  person  hereafter  cohabits 
with  more  than  one  woman,  he  shall  be  guilty  of  a  misdemeanor,  and  on^nvic- 
tion  thereof  shall  be  punished  by  a  fine  of  not  more  than  three  hundred  dollars, 
or  by  imprifonment  in  the  county  jail  for  not  more  than  six  months,  or  by  both 
said  punishments,  in  the  discretion  of  the  court..    ['92,  p.  6. 


See  1 6014  as  to  competency  of  wife  as  witness; 
24862a8  totO'timony  of  accomplice;  2  ATM  as  to 
joinder  of  offbnsee  in  same  indictment;  also, 
'HHbeas  Corpus." 

UNLiWFUL  COHABITATION  DBFINBD. 
The  offense  of  cohabiting  with  more  than  one 
woman,  when  a  man  to  m1  outward  appeaianoea 
lives  and  associates  with  two  or  more  women  as 
wives  in  the  habit  and  repnte  of  marriage,  and 
aezual  intercourse  is  not  a  necessary  ingredient  of 
thin  offbnse.  U.  S.  v.  Snow,  4  U.  280;  9  P.  601;  see 
lis  U.  8.  346.  U.  8.  V.  Mus-wr.  4  U.  163;  7  P  380. 
U.  S.  v.  Cannon,  4  U.  122:  7  P.  369;  affirmed,  116  U. 
8. 65;  but  see  Gannon  v.  U.  S..  118  U.  S.  86S.  See  U. 
S.  T.  Harris,  5.  U.  488:  17  P.  75.  U.  B.  v.  Smith.  6. 
U.  282:  14  P.  201.   U.  8.  v.  Peay,  6  V.  268;  14  P.  848. 

A  man  is  guilty  of  unlawful  cohabitation  even 
though  he  deserts  the  lawful  wife  and  cohabits 
exclosively  with  the  plural  wife.  U.  S.  v.  Clark, 
6  U.  120;  21  P.  468. 

"SBOBBOATION"  UNLAWFUL.  A  con  tin- 
ning offense  such  as  that  of  cohatiitiug  with  more 
than  one  woman,  in  the  sense  of  section  three  of 
the  Edmunds-Tucker  act,  can  be  committed  but 
once  for  the  puiposes  of  the  indictment  or  prosecu- 
tion prior  to  the  time  the  prosecution  is  instituted. 
Overruling  U.  S.  v.  Snow,  4  U.  295;  9  P.  686.  In 
re  Lorenzo  Snow,  120  U.  8.  274. 

PBB8UMPTZON  OF  COHABITATION.  If  a 
man  has  a  legal  wife  living,  the  presumption  of 
fiust  is  that  he  cohabits  with  her,  but  this  is  a  dis- 
putable presumption,  which  may  be  i  ebatted.  But 


if  a  man  having  a  legal  wife  living  makes  habitual 
visits  to  her  at  her  bouse,  the  presumption  of  lav 
is  that  he  makes  the  visits  as  a  husband,  and  he 
should  not  be  permitted  to  say  that  the  visits  wer#> 
made  by  him  in  any  character  other  than  as  a 
hosband.  U.  S.  v.  Clark,  5  U.  226:  14  P.  288.  U. 
S.  V.  Clark,  8  U.  120;  21  P.  468.  U.  S.  v.  Snow.  4 
V.  295;  9  P.  686:  118  V.  8. 346.  U.  S.  v.  Smith,  5  IT. 
278;  15  P.  1.    U.  8.  v.  Harris,  6  U.  436;  17  P.  75. 

SVIDBNCB  OF  PRIOR  RELATIONSHIP. 
Where  defendant  is  charxed  with  unlawftiUy 
cohabiting  with  two  women  between  two  stated 
dates,  evidence  of  his  conduct  and  relationship  to 
the  women  prior  to  the  first  date  is  admis^Dle, 
U.  S.  T.  Hu8<er,  4  n.  168;  7  P.  880.  U.  S.v.GnMS- 
beck,  4  U.  487;  11  P.  S4S.  U.  8.  ▼.Smith.  5  U.  2% 
15  P.  1.    U.  8.  V.  Peay,  6  U.  263;  14  P.  342. 

If  a  relationship  is  formed,  wbich  in  its  incep- 
tion is  unlawful,  it  is  not  presumed  to  cease  on  the 
enacting  of  a  law  providing  for  its  pnnishment: 
otherwise,  if  the  relationship  be  lawfhl  whea 
formed.    U.  S.  v.  >Iusser,  4  U.  153;  7  P.  388. 

CONFESSION.  The  deliberate  confessioBs  of 
defendant  that  he  committed  the  offense,  whidi 
oonfeesion  was  proven  by  two  witnesaes,  is  raffident 
to  sustain  a  conviction.  U.  8.  v.  Schow,  6  u.  381; 
24  P.  30. 

INDIOTMSiNT.  An  indictment  for  unlawfbl 
cohabitation  need  not  state  tbat  the  defendant  is  s 
male  person.  U.  S.  v.  Cannon,  4  IT.  122;  7  P.  369: 
affirmed,  116  TJ.  8.  55.  U.  S.  v.  Eldredee,  5  U.  ISl; 
13  P.  673. 


4210.  Adultery.  Whoever  commits  adultery  shall  be  punished  by 
imprisonment  in  the  state  prison  not  exceeding  three  years ;  and  when  the  act  is 
committed  between  a  maixied  woman  and  a  man  who  is  unmarried,  both  parties 
to  such  act  shall  be  deemed  guilty  of  adultery;  and  when  such  act  is  commit^ 
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between  a  married  man  and  a  woman  who  is  unmarried,  the  man  shall  be  deemed 
gnilty  of  adultery.    ['92,  p.  6. 

A  conviction  for  unlawful  cohabitation  bars  a  is  laid  after  the  period  during  which  the  cohabita- 

proseeution  for  adulter?  under  the  act  of  March  S,  tion  was  allesed  to  have  continued.   Ex  parte 

1887,  when  tlie  latter  oflfenae  ia  »  part  of  a  oontan-  Nielson,  181  U.  8. 176.  See  In  re  Barton,  6  U.  284; 

iioiu  cohabitation  with  the  women  named  in  the  21  P.  988.    In  re  Uaughau,  6  tT.  167;  21  P.  1068. 

flat  indictment,  though  the  time  of  its  commission  But  see  U.  S.  v.  West,  7  U.  437;  27  P.  84. 

4211.  Incest.  If  any  person  related  to  another  person  within  and  not 
inclnding  the  fourth  d^ee  of  consanguinity,  computed  according  to  the  rules  of  the 
civil  law,  shall  marry  or  cohabit  with,  or  have  sexual  intercourse  with,  such  other 
so  related  person,  knowing  her  or  him  to  be  within  said  de^^ree  of  relationship, 
the  person  so  offending  shall  be  deemed  guilty  of  incest,  and,  on  oonvictiou  thereof, 
shall  be  punished  by  imprisonment  in  the  state  prison  not  less  than  three  years 
and  not  more  than  fifteen  years.    ['92,  p.  6. 

4212.  Fornication.  If  an  unmarried  man  or  woman  commits  fornica- 
cation,  each  of  them  shall  be  punished  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  a  fine  not  exc^eeding  one  hundred  dollu^    ['92,  p.  6. 

4213.  Oounts  for  polygamy  and  imlawfal  cohabitation  may  be 
joined.  Counts  for  any  or  all  (menses  named  in  sections  forty-two  hundred  and 
eight  and  forty-two  hundred  and  nine  may  be  joined  in  the  same  information  or 

indictment.     ['92,  p.  6.  , 

4214.  Oounts  for  adultery  and  for  fornication  may  be  joined. 
ConntB  for  any  or  all  offenses  named  in  sections  fortry-two  hundred  fuid  ten  and 
forty-two  hundred  and  twelve  may  be  joined  in  the  same  information  or  indict- 
ment   ['92,  p.  6. 

4216.  Acquittal  or  conviction  under  U.  S.  law.  a  bar.  In  all  cases 
where  there  has  been  a  prosecution,  acquittal,  or  conviction  under  any  of  the 
laws  of  the  United  States,  for  any  of  the  crimes  defined  in  this  chapter,  such 
promctttion,  acquittal,  or  conviction  shall  operate  as  a  bar  for  any  prosecntion  for 
Uie  same  offenses  under  the  provisions  of  this  chapter.    ['92,  pp.  6,  7. 

4216.  Jurisdiction  in  district  court.  In  all  prosecutions  under  this 
chapter  the  district  court  shall  have  exclusive  original  jurisdiction.    ['92,  p.  7. 


4217.  Rape  defined.  Bane  is  an  act  of  sexual  intercourse  accomplished 
with  a  female,  not  the  wife  of  me  perpretrator,  under  either  of  the  following 
drcumstanc^: 

1.  When  the  female  is  under  the  age  of  thirteen  years. 

2.  Where  she  is  incapable,  through  lunacy  or  any  other  nnsoundness  ot 
mind,  whether  temporary  or  permanent,  of  giving  legal  consent. 

3.  Where  she  resists  but  her  re-sistance  is  overcome  by  force  or  violence. 

4.  Where  she  is  prevented  from  resisting,  by  threats  of  immediate  and  great 
bodily  harm,  accompanied  by  apparent  power  of  execution,  or  by  any  intoxi- 
cating, narcotic,  or  ansesthetic  substance  administered  by  or  with  the  privity  of 
flie  accused. 

5.  When  she  is  at  the  time  nnconsdous  of  the  nature  of  the  act,  and  this  is 
known  to  the  accused. 

6.  Where  she  submits  under  the  belief  that  the  person  committing  the  act 
is  her  husband,  and  this  belief  is  induced  by  any  artifice,  pretense,  or  conceal- 
ment practiced  by  the  accused,  with  intent  to  induce  such  belief.    [C.  L.  §  4499. 

Cal.  Pen.  C.  i  S61*.  Cal.  Sap.  '89,  9  861,  p.  206.  terinv  narcoUcs,  etc..  with  intent  to  eotnmit  feloi^, 
'  Aannlt  with  intent  to  oomiiut,  {  «17».   AdmioiB-     }  4181. 
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4218.  When  phyBical  ability  of  boy  must  be  proved.  No  convic- 
tion for  rape  can  be  had  against  one  who  was  under  the  age  of  fourteen  years  at 
the  time  of  the  act  alleged,  unless  his  physical  ability  to  accomplish  p^etratiffli 
is  proved  as  an  independent  fact,  and  beyond  a  reasonable  doubt.    [C.  L.  §  4500. 

Cal.  Pen.  dm. 

4219.  Any  penetration  is  sufGlcient.  The  essential  guilt  of  rape 
consists  in  the  outrage  to  the  person  and  feelings  of  the  female.  Any  seznal 
penetration,  however  slight,  is  sufficient  to  complete  the  crime.    [C.  Ii.  g  4501. 

Cal.  Pea.  C.^ses. 

4220.  Penalty  for  rape.  Bape  is  punishalde  by  imprisonment  in  tiie 
state  prison  not  less  than  five  years.    [C.  L.  §  4502. 

Cal.  Pen.  0.  3  284. 

4221.  Oamal  knowledge  of  female  under  eighteen.  Any  person 
who  shall  carnally  and  unlawfully  know  any  female  over  the  age  of  thirtem 
years  and  under  the  age  of  eighteen  years,  shall  be  guilty  of  a  felony.  p96, 
p.  87. 

4222.  Abduction  of  female  for  purpose  of  prostitution.  Every 
person  who  inveigles  or  entices  any  female  of  previous  chaste  character,  into  any 
house  of  ill-fame,  or  of  assignation,  or  elsewhere,  for  the  purpose  of  prostitutiOD, 
or  to  have  carnal  connection  with  any  male;  and  every  person  who  aids  or  assists 
in  Hiich  abduction  for  such  purposes;  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  five  years,  or  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  botii. 
[C.  L.  §  4503*. 

(M.  Pen.  C.  S  S60*. 

JnriHdlction  of  Indictment,  S  Proof  nooeesary,  S 

4223.  Id.  Of  female  under  eighteen.  Every  person  who  takes  away 
any  female  under  the  age  of  eighteen  years  from  her  father,  mother,  guardian,  or 
other  person  having  the  legal  charge  of  her  person,  with  or  witbont  their  consent, 
for  the  purpose  of  prostitution,  is  punishable  by  imprisonment  in  the  state  pristw 
not  exceeding  five  years,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both,    [a  L.  §  4504*. 

CM.  Pen.  C.  i  SeT*. 


Chapter  26. 

ABANDONMENT  OF  CHILDREN. 

4224.  Oriminal  neglect  of  child.  Every  parent  or  guuxliaii  of  any 
child  who  wilfully  omits,  without  lav^ul  excuse,  to  perform  any  duty  imposed 
upon  him  by  law  to  furnish  necessary  food,  clothing,  shelter,  or  attention  for 
such  child,  is  guilty  of  a  misdemeanor.    [0.  I*.  §  4505. 

Cal.  Pen.  C.  g  270*.  Adoption  of  deserted  child,  g  11. 

4225.  Desertion  of  child.  Every  parent  of  any  child  under  the  age  of 
six  years,  and  eveiy  person  to  whom  any  such  child  has  been  confided  for  nurture 
or  education,  who  deserts  such  child  in  any  place  whatever,  with  intent  wholly 
to  abandon  ii,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  six  months.    [0.  L.  §  4606. 

Cal.  Pen.C.  g  271». 
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Chapter  27. 

ABORTION. 

4226.  Administering  drugs,  etc.  Using  instruments.  Every  pei  - 
son  who  provides,  supplies,  or  administers  to  any  pregnant  woman,  or  procures 
any  such  woman  to  teke  any  medicine,  drug,  or  substance,  or  uses  or  employs 
any  instrument  or  other  means  whatever,  with  intent  thereby  to  procure  the  mis- 
carriage of  such  woman,  unless  the  same  is  necessary  to  preserve  her  life,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than  two  nor  more  than 
ten  years.    [C.  L.  §  4507. 

Oil.  Pen.  G  g  274« 

Conviction  cannot  be  had  on  testimony  of  woman  alone,  |  4S5S. 

4227.  Woman  producing  miscarriage  on  self.  Penalty.  Every 
woman  who  solicits  of  any  person  any  medieine,  drug,  or  substance  whatever,  and 
takes  the  same,  or  who  submits  to  any  operation,  or  to  the  use  of  any  means 
whatever,  with  intent  thereby  to  procure  a  miscarrif^,  unless  the  same  is  neces- 
sfuy  to  preserve  her  life,  is  punishable  by  imprisonment  in  the  state  prison  not 
lees  than  one  nor  more  than  five  yesas. 

Oal.  Pen.  C  2  275. 


CHAPTER  28. 

CRIME  AGAINST  NATURE. 

4228.  Penalty.  Every  person  who  is  guilty  of  the  infamous  crime  against 
nature,  committed  with  mankind  or  with  any  animal,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  three  years  nor  more  than  twenty  years. 
[C.  L.  §  4509*. 

Cal.  Fen.  C.  §  286*.  Assaalt  with  intent  to  commit,  g  4179. 

4229.  Any  penetration  sufELcient.  Any  sexual  penetration,  however 
slight,  is  sufficient  to  complete  the  crime  against  nature.    [C.  L.  g  4610. 

Oil.  Pen.  C.  {  287. 


CHAFTBB  29. 

violatinf!  sepulture. 

4230.  Mutilation  or  removal  of  dead  bodies.  Every  person  who 
mutilates,  disinters,  or  removes  from  the  place  of  sepulture  the  dead  body  of  a 
human  being  vrithout  authority  of  law,  is  guilty  of  felony.  But  the  provisions  of 
tliis  section  do  not  apply  to  any  person  who  removes  the  dead  body  of  a  relative 
or  ftiend  for  reinterment,  nor  to  any  physician  who  shall  make  a  post  mortem 
examination  with  the  oonsent  of  relatives  or  friends  of  the  deceased.  [C.  L. 
§4611;  '94,  p.  53. 

Oal.  Pen.  C.  S  290». 

4231.  Removal  of  dead  body  for  dissection,  etc.  Evei-y  person 
who  removes  any  part  of  the  dead  body  of  a  human  being  from  any  grav^  or  other 
place  where  the  same  has  been  buried,  or  from  any  place  where  the  same  is  depos- 
ited while  awaiting  burial,  with  int^t  to  sell  the  same  or  to  dissect  it  without 
authority  of  law,  or  from  malice  or  wantonness,  is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  five  years.    [C.  L.  §  4612. 

Cal.  Pen.  C.  3  891. 
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4232.  Removal  or  mutilation  of  graveetone,  etc.  Every  penoa 
who  wilfully  and  maliciously  d^aces,  l»reaks,  destroys,  or  removes  any  tomb,  moi- 
ument,  or  gravestone,  erected  to  any  deceased  person,  or  any  memento  or  memorial, 
or  any  ornamental  plant,  tree,  or  shrub,  appertaining  to  the  place  of  burial  of  a 
human  being,  or  who  shall  mark,  deface,  injure,  destroy,  or  remove  any  fence, 
post,  rail,  or  wall  of  any  cemetery  or  graveyard,  is  guilty  of  a  misdemeanor. 
[G.  L.  §  4513. 
CU.  Fm.  a  S  896. 


4233.  Barbarous  and  noisy  amusements  on  Sunday.  Every  person 
who,  on  Sunday,  gets  up,  exhibits,  opens  or  maintains,  or  aids  in  getting  up, 
exhibiting, opening  or  maintaining,  any  ball,  bear,  cook,  or  prize  fight,  horse  race, 
circus,  gambling  house,  or  saloon,  or  any  barbarous  and  noisy  amusement;  or 
who  keeps,  conducts,  or  exhibits  any  theatre,  melodeon,  dance  cellar,  or  other 
place  of  musical,  theatrical,  or  operatic  performance,  spectacle,  or  representation, 
where  any  wines,  liquors,  or  intoxicating  drinks  are  bought,  sold,  used,  drank,  or 
given  away;  or  who  purchases  any  ticket  of  admission,  or  directly  or  indirectly 
pays  any  admisedon  fee  to  or  for  the  purpose  of  witnessing  or  attending  any  such 
place,  amusement,  spectacle,  performanoe,  or  r^veaentation,  is  guilty  of  a  misde- 
meanor.   [C.  L.  §  4514. 

Cal.  Pen,  C.  §  299.  Fighting  or  baiting  anlmalB,  a  misdemeanor,  {  44M. 

4234.  Keeping  open  place  of  business  on  Sunday.  Every  person 
who  keeps  open  on  Sunday  any  store,  workshop,  bar,  saloon,  banking  house,  or 
other  place  of  business,  for  the  purpose  of  transacting  business  therein,  is  pun- 
ishable by  fine  not  less  than  five  nor  more  than  one  hundred  dollars.    [C.  L. 


4235.  Id.  Exceptions.  The  provisions  of  the  preceding  section  do  not 
apply  to  persons  who,  on  Sunday,  keep  open  hotels,  boarding  houses,  batiis, 
restaurants,  taverns,  livery  stables,  or  retail  drug  stores,  for  the  legitimate  business 
of  each,  or  such  manufacturing  establishments  as  are  usually  kept  in  continued 
operation.    [C.  L.  §  4516. 

CW.  Pen.  a  2  SOI*. 

4236.  Disturbing  religious  meetings.  Every  person  who  wilfully 
disturbs  or  disquiets  any  assemblage  of  people  met  for  religious  worship,  by  noise, 
profane  discourse,  rude  or  indecent  behavior,  or  by  any  unnecessary  noise,  either 
within  the  place  where  such  meeting  is  held  or  so  near  it  as  to  disturb  the  order 
and  solemnity  of  the  meeting,  is  guilty  of  a  misdemeiuior.    [C.  L.  §  4517. 

Cal.  Pen.  C.  }  802.  DistorlMng  any  lawful  meeting,  I  4300. 

4237.  Selling  liquors  at  theatres,  etc.  Every  person  who  sells  or  fur- 
nishes any  malt,  vinous,  or  spirituous  liquors  to  any  person  in  the  auditorium  or 
lobbies  of  any  theatre,  melodeon,  jnuseum,  circus,  or  caravan,  or  place  where  any 
fbrce,  comedy,  tragedy,  ballet,  opera,  or  play  is  being  performed,  or  any  exhibi* 
tion  of  dfuicing,  ju^Ung,  wax-work  figures,  and  the  like,  is  being  given  forpuUic 
amusement,  and  every  person  who  employs  or  procures,  or  causes  to  be  employed 
or  procured,  any  pei-son  to  sell  or  furnish  any  malt,  vinous,  or  spirituous  liquors 
at  such  place,  is  guilty  of  a  misdemeanor.    [C  L.  §  4618. 

Cal.  Pen.  C.  ^  808. 

4238.  Performing  unneoessary  labor  or  busineas  on  Sunday. 

£very  person  who  performs  imy  uunecessaty  labor,  or  does  any  nnneoesncy 
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CM.  Fen.  C.  i  800*. 
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baoneBB  on  Sunday,  iB  frailty  of  a  miBdemeanor,  and  shall  be  fined  in  any  sum  not 
exceeding  twenty-five  dollars.    [C.  L.  §  4519. 

4239.  Id.  Exception.  Labor  performed  by  employecB  of  such  works  as 
are  nsually  kept  in  constant  operation,  and  in  irrigating,  is  not  included  in  the 
foregoing  Bection.    [C.  L.  §  4520. 

4240.  Wlien  Sunday  begins  and  ends.  For  the  purposes  of  this  act, 
Sunday  shkll  commence  at  midnight  Saturday  and  terminate  the  following  mid- 
night.   [C.  L.  §  4521. 

4241.  Selling  liquors  near  oamp-meeting.  Every  person  who  erects 
or  keeps  a  bool^,  tent,  stall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  or  ^irituons  or  intoxicating  liqnors,  or  any  drink 
of  which  wines,  or  spirituous  or  intoxicating  liqnors  form  a  part,  or  for  selling  or 
otherwise  dispoung  of  any  article  of  merchandise,  or  who  peddles  or  hawks  about 
any  such  drink  or  article,  within  one  mile  of  any  camp  or  field  meeting  for  relig- 
ious worship,  during  the  time  of  holding  such  meeting,  is  punishable  by  fine  oi 
not  less  thfm  five  nor  more  than  five  hundred  dollars.    [C.  L.  §  4522. 

00.  Fen.  C.  2  8CM. 

4242.  Id.  Exception.  The  proviaons  of  the  preceding  section  do  not 
apply  to  any  person  carrying  on  a  regulfu*  business  in  the  sale  of  liqnors  or  ol^er 
articles,  which  business  was  established  prior  to  the  appointment  of  the  meeting 
referred  to  in  said  section.    [C.  L.  §  4523. 

Gfel.  Pen.  a  2  805. 

4243.  Procuring  females  to  play  musical  instruments  at  saloons, 
etc.  Every  person  who  causes,  procures,  or  employs  any  female  to  play  for  hire, 
drink,  or  gain,  upon  any  musical  instrument  in  any  drinking  saloon,  dance  room, 
or  dance  cellar,  public  garden,  or  any  public  highway,  common,  or  street,  or  on  a 
Teasel,  steamboat,  or  railroad  car,  or  in  any  lewd  house,  or  disorderly  place  what- 
soever, where  two  or  more  persons  are  assembled  together,  is  punishable  by  fine 
in  any  Bum  leas  l^n  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  three  months,  or  by  both ;  and  luiy  female  so  playing  upon  any 
musical  instrument  whatsoeTW,  is  punishable  by  fine  not  exceeding  one  hundred 
dollars  or  by  imprisonment  in  the  county  jail  not  exceeding  <me  month,  or  by 
both.    [C.  L.  §  4524. 

Cal.  Pen.  C.  §  306*. 

Permitting  gambling  in  suloon,  a  misdemeanor,  g  1250, 

4244.  Procuring  females  to  dance  at  saloons,  etc.  Every  person 
who  causes  or  procures  or  employs  any  female  to  dance,  promenade,  or  otherwise 
exhibit  herself  for  hire,  drink,  or  gain,  in  any  drinking  saloon,  dance  cellar,  or 
dance  room,  public  garden,  public  highway,  or  in  any  place  whatsoever,  theatres 
excepted,  where  two  or  more  persons  are  assembled  together,  is  punishable  by  a 
fine  in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  three  months,  or  by  both ;  and  every  female  so  dancing,  prom- 
enading, or  exhibiting  herself,  is  punishable  by  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  one  month,  or 
both.    [C.  L.  g  4525. 

Ctol.  Pen.  C.  §S06». 

4245.  Furnishing  liquor  to  minors.  Every  person  who  sells  or  gives  to 
another  under  tlie  age  of  sixteen  years,  to  be  by  him  drank  at  the  time  as  a  bever- 
age, any  intoxicating  drink,  is  guilty  of  a  misdemeanor  and  punishable  by  a  fine 
not  exceeding  one  hundred  dollars  or  by  imprisonment  in  the  county  jail  not 
exceeding  three  months;  prmtided,  that  nothing  in  this  section  shall  be  deemed  to 
apply  to  parents  of  such  childrw,  to  guardians  of  such  wards,  or  to  physiciana 
£C.  L.  §  4526. 

Cal.  Fen.  C.  noted  ander  S  806.  meanor,  1 4469.    Selling  liquor  to  Indian,  or  near 

FDmiflhing  tobacco  or  narcotic  to  minor,  a  mlade-     Indian  reservation,  {{  4898,  4209. 
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4246.  Permitting  zninorB  in  saloon.  Every  person  who  keeps  a  salooo. 
and  who  permits  any  minor  to  be  or  remain  in  such  saloon,  shall  be  de^ed  guilly 
of  a  misdfflneanor. 


4247.  Indecent  exposure,  exhibitions,  writings,  etc.  Every  person 
who  wilfully  and  lewdly,  either — 

1.  Exposes  his  person  or  the  private  parts  thereof  in  any  public  place,  or 
in  any  place  where  there  are  present  other  persons  to  be  offended  or  annoyed 
thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  expose  himself,  or  to  take 
part  in  any  model  artist  exhibition,  or  to  make  any  other  exhibition  of  himself 
to  public  view,  or  to  the  view  of  any  number  of  persons,  such  as  is  offensive  to 

decency,  or  is  adapted  to  excite  to  vicious  or  lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes,  sells,  distributes,  keeps 
for  sale,  or  exhibits  any  obscene  or  indecent  writing,  paper,  or  book ;  or  designs, 
copies,  draws,  engraves,  paints,  or  otherwise  prepares  any  obscene  or  indecent  pic- 
ture or  print;  or  moulds,  cuts,  casts,  or  otherwise  makes  any  obscene  or  indecent 
figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertisement  of  any  such 
writing,  paper,  book,  picture,  print,  or  figure;  or  any  notice  or  advertisement  of 
any  article,  prescription,  or  preparation  for  producing  or  facilitating  a  miscar- 
riage; or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words  in  any  public 
place,  or  in  any  place  where  there  are  persons  present  to  be  annoyed  thereby — is 
guilty  of  a  misdemeanor.    [C.  L.  §  4527. 

Cal.  PcD.  C.  g  811». 

PrintiDg,  having,  or  selling  obsceoe  books,  etc.,  indictmeat,  g  4760. 

4248.  Seizure  of  indecent  books,  pictures,  etc.  Every  person  who 
is  authorized  or  enjoined  to  arrest  any  pa*son  for  a  violation  of  subdivimon  three 
of  the  last  section,  is  equally  authorized  and  enjoined  to  seize  any  obscene  or 
indecent  writing,  paper,  book,  picture,  print,  or  figure  found  in  possession 
or  under  the  control  of  the  person  so  arrested,  and  to  deliver  the  same  to  the 
magistrate  before  whom  the  person  so  arrested  is  required  to  be  taken.  [C  L. 
§  4528. 

Cftl.  Pen.  C.  i  SIS. 

42^.   Id.   Summary  destruction  of.   The  magistrate  to  whom  any 

obscene  or  indecent  writing,  paper,  book,  picture,  print,  or  figure  is  delivered, 
pursuant  to  the  foregoing  section,  must,  upon  the  examination  of  the  accused,  or, 
if  the  examination  is  delayed  or  prevent^,  without  awaiting  such  examination, 
determine  the  character  of  such  writing,  paper,  book,  picture,  print,  or  figure, 
and  if  he  finds  it  to  be  obscene  or  indecent,  he  must  deliver  one  copy  to  the  pros- 
ecuting attorney  of  the  county  in  which  the  accused  is  liable  to  complaint  or  trial, 
and  must  at  once  destroy  all  the  other  copies.    [C.  L.  §  4529. 

CU.  Pen.  C.  2  313. 

4250.  Id.  Destruction  of  books,  etc.,  remaining  after  trial.  Upon 
the  final  conviction  of  the  accused,  such  attorney  must  cause  any  writing,  paper, 
book,  picture,  print,  or  figure,  in  respect  whereof  the  accused  stands  convicted, 
and  which  remains  in  the  possession  or  under  the  control  of  such  attorney,  to  be 
destroyed.    [C.  L.  §  4530. 

Cftt  Fen.  C.  B  814. 
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4251.  Keeping,  residing  in,  or  resorting  to  house  of  ill  fame. 
K  very  person  who  keeps  a  house  of  ill  fame  in  this  state,  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness,  or  who  wilfully  resides  in  such  house,  or  resi)i>t« 
thereto  for  lewdness,  is  guilty  of  a  misdeineauor.    [C.  L.  §  4531. 

Cal.  Pen.  C.  2  315*. 

4252.  Keeping  disorderly  house.  Every  person  who  keeps  any  din- 
orderly  house  or  any  house  of  public  resoit,  by  which  the  peace,  comfort,  or 
decency  of  the  immediate  neighborhood  is  habitually  disturbed,  or  who  keeps 

inn  in  a  disorderly  manner,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4532. 
Cal.  Fen.  C.  }  S16^.  Distarbing  the  peace,  34810. 


4263.  Lottery  defined.  A  lotteiy  is  any  scheme  for  the  diK{M>Hal  or  dis- 
tribution of  propertj'  hy  chance,  among  persons  who  have  paid  or  promised  to 
pay  any  valuable  consideration  for  the  ehanc-e  of  obtaining  such  property  or  a 
portion  of  it,  or  for  any  ahiu^,  or  any  intei'est  in  such  property,  upon  any  agree- 
ment, understanding,  or  expectation  that  it  is  to  be  distributed  or  disposed  of  by 
lot  or  chance,  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  same  may  be  known.    [G.  L.  §  4533. 

Cal.  Pen.  C.  i  310. 

4264.  Oontriving  or  drawing  lottery.  Every  person  who  contrives, 
prepares,  sets  up,  proposes^  or  draws  any  lottery,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4634. 

Gkl.  Pen.  C.  i  820. 

4256.  Vending  lottery  tickets.  Every  person  who  sells,  givra,  or  in 
any  manner  whatever,  furnishes  or  transfers  to  or  for  any  other  person  any  tioket, 
<diaace,  share,  or  interest,  or  any  paper,  certificate,  or  instenment  porporting  or 
understood  to  be  or  to  represent  any  ticket,  chance,  share,  or  interest  in, 
or  depending  upon  the  event  of  any  lottery,  is  guilty  of  a  misdemeanor.  [C.  L. 
§4535. 
CmL  Pen.  G.  f  891. 

^gnlns  and  uBoanee  of  lottery  ticket,  evidenoe,  {  4800. 

4256.  Aiding  or  assisting  lottery.  Every  person  who  aids  or  assists, 
either  by  printing,  writing,  advertising,  publishing,  or  otherwise  in  setting  up, 
managing,  or  drawing  any  lottery,  or  in  selling  or  disposing  of  any  ticket,  cluuioe, 
or  share  therein,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4&36. 

ObI.  Peii.a  {888^ 

4267.  Keeping  office  for  sale  of  lottery  tickets.  Advertising. 

Kvery  person  who  opens,  sets  up,  or  keeps,  by  himself  or  by  any  other  person, 
any  office  or  other  place  for  the  sale  of.  or  for  r^stering  the  num1}er  of  any  ticket 
in  any  lottery,  or  who,  by  printing,  writing,  or  otherwise,  advertises  or  publishes  ^ 
the  setting  up,  opening,  or  using  of  any  such  office,  is  guilty  of  a  misdemeanor, 
[a  L.  §  4537. 
Cal.  Peii.C  i8». 

4258.  Insuring  lottery  tickets.  Every  person  who  insures  or  receives 
any  consideration  for  insuring  for  or  gainst  the  drawing  of  any  ticket  in  any 
lottery  whatever,  whether  drawn  or  to  be  drawn  within  the  state  or  elsewhere,  or 
who  receives  any  valuable  consideration  upon  any  agreement  to  i-ciMiy  any  sum, 
or  deliver  the  same,  or  any  other  property,  if  any  lottery  ticket  or  number  of  any 
ticket  in  any  lottery  shall  prove  fortunatt>  or  unfortunate,  or  shall  be  drawn  or 
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not  be  drawn,  at  any  particular  time  or  any  particular  order,  or  who  pRHuim 
or  a^frees  to  pay  any  sum  of  money,  or  to  deliver  any  goods,  things  in  ae1a<m.  or 
property,  or  to  forbear  to  do  anything  for  the  benefit  of  any  po^n  with  or  with- 
out consideration,  upon  any  event  or  contingency  dependent  on  the  drawing  of 
any  ticket  in  any  lottery,  or  who  publishes  any  notice  or  proposal  of  any  of  tlie 
purposes  aforesaid,  is  guilty  of  a  m^eiueanor.    [O.  L.  §  4538. 

Cal.  Pen.  a  §334. 

4259.  Forfeiture  of  lottery  property  to  the  state.  All  money  aoiJ 
property  offered  for  sale  or  distribution  in  violation  of  any  of  the  provisiwiB  of 
this  chapter  are  forfeited  to  the  state,  and  may  be  recovered  by  information  filed, 
or  by  an  action  brought  by  the  attorney  general,  or  by  any  county  attorney,  in 
the  name  of  the  state.  Upon  the  filing  of  the  information  or  complaint,  the  clerl: 
of  the  court,  or  if  the  suit  be  in  a  justice's  court,  the  justice,  must  issue ui  attadi- 
ment  against  the  property  mentioned  in  the  complaint  or  information,  which 
attachment  has  the  same  force  and  effect  against  such  propo^,  and  is  isBoed  in 
the  Bfune  manner  as  attaclimentB  isshed  from  the  respectiTe  coartR  in  dvil  cam. 
[G.  L.  §  4539. 

Gnl.  Pen.  C.  S  8S5. 

4260.  Letting  building  for  lottery  purposes.    Every  peratm  who  , 
lets,  or  permits  to  be  used,  any  building  or  v^el,  or  any  poHion  ^lereof,  know- 
ing that  it  is  to  be  used  for  setting  up,  managing,  or  drawing  any  lottery,  «*  tat 
the  purpose  of  selling  or  disposing  of  lottery  tickets,  Ib  guilty  of  a  misdranesiia-. 
[0.  L,  g  4540. 

(M.  Pen.  C.  |3M. 


Chapter  33. 

GAMING. 

4261.  Q-aming  defined.  Every  person  who  deals,  plays,  or  carries  an, 
opens  or  causes  to  be  opened,  or  who  conducts,  either  as  ownea*  or  employee, 
whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette,  lansquenet,  rouge  et 
noir,  rondo,  or  any  game  played  with  cards,  dice,  or  any  other  device,  for  money , 
c'hwiks,  ci"edit,  or  any  other  repi-esentative  value,  and  every  person  who  plays  or 
bets  at  or  against  any  of  said  prohibited  games  is  guilty  of  a  misdemeaiXK'. 
[0.  L.  §  4541*. 

Cal.  Pen.  C.  g  330«.    Oftl.  Sup.  '»S,  1 380*,  p.  10^.        Unlawful  to  peruiit  gaming  in  abIooo.  |  im 

4262.  Permitting  gaming  in  house.  Every  person  who  knowingly 
permits  any  of  the  games  mentioned  in  the  preceding  section  to  be  played,  con- 
ducted, or  dealt  in  any  house  owned  or  rented  by  such  person,  in  whole  ot  in 
part,  is  punishable  as  provided  in  the  preceding  section.    [C.  L.  §  454^2. 

CM.  Pen.  C.  S  331. 

4263.  Winning  fraudulently  punishable  as  larceny.  Every  person 
who,  by  any  practice,  cheat,  or  device,  or  false  pretense  whatsoever,  while  playing 
at  any  game  of  chance,  or  while  bearing  any  share  in  wag^  played  for,  or  while 
betting  on  sides  or  hands  of  bu<^  P^y,  wins  or  acquires  to  hims^  or  another  any 
sum  of  money  or  valuable  thing,  must  be  punished  as  in  case  of  laroeny  of  jftop- 
erty  of  like  vtaue.    [0.  L.  §  4543*. 

CU.  Pen.  P.  i  832». 

4264.  Refusal  to  attend  as  witness,  misdemeanor.  Every  penm 
duly  summoned  as  a  witnessa  for  the  prosecution,  on  any  proceedings  had  undn- 
this  chapter,  who  n^lecte  or  refuses  to  attend,  as  required,  is  guilty  of  a  misde- 
meanor.   [C.  L.  §  4544. 

Oa.  Pen.  C.  i  333. 
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4265.  Witness  not  privileged  from  answering.  No  person  other- 
wise competent  as  a  witness,  is  disqualified  from  testifying  as  such  concerning 
the  offense  of  gaming,  on  the  ground  that  such  testimony  may  criminate  himeelf; 
bat  no  prosecatton  cfux  afterwards  be  had  against  him  for  any  offense  concerning 
widch  he  is  compelled  to  testify.    [C.  L.  §  4645*. 

Cti.  Pen.  C.  {  884*.  taiily  admitted  himself  Kpil^  of  nmlne,  he  may 

Bat  where  a  witness  was  testifying  l:>efore  the  be  proeecuted  thenftor.  People  t.  BetgeX  6  U.  SI; 
Sfind  jniy  ooBcerning  another  offense,  and  volan-     S8  P.  MS. 

4266.  Officers  must  prosecute.  Penalty.  Every  prosecuting  attor- 
ney, sheriff,  constable,  or  police  officer,  must  inform  against  and  diligently  pros- 
ecQte  persons  whom  they  have  reasonable  cause  to  believe  offenders  against  the 
provisions  of  this  chapter,  and  every  such  officer  refusing  or  neglectiiig  ao  to  do  is 
guilty  of  a  misdemeanor.    [C.  L.  §  4546.  , 

CU.  Pen.  C.  2  SB5. 


OHAPTEB  34. 

INJURIES  TO  PERSONS. 

4267.  Intoxicated  physician  endangering  life.  Every  physician 
who,  in  a  state  of  intoxication,  does  any  act,  as  such  physician,  to  another  person, 
by  which  the  life  or  health  of  such  other  person  is  endangered,  is  guilty  of  a 
misdemeanor.    [C.  L.  §  4547*. 

Oal.  Pen.  C.  2  8«». 

4268.  Mingling  poison  with  food  or  drink.  Every  person  who  wil- 
fnlly  mingles  any  poison  with  any  food,  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury,  and  every  person  who 
wilfully  poisons  any  spring,  well,  stream,  or  reservoir  of  water,  is  punishable  by 
imprisonment  in  the  state  prison  for  a  term  not  less  than  one  nor  more  than  ten 
yevB.    [C.  L.  §  4548. 

CU.  Pen.  C.  i  JUT.  Administering  poison  with  intent  to  kill,  g  4177. 

4269.  Endangering  life  by  misuse  of  boiler  on  boat.  Every  cap- 
tain or  ol^er  person  having  charge  of  any  steamboat,  used  for  the  conveyance  of 
passengers,  or  of  the  boilers  and  engines  tiiereof ,  who,  from  ignorance  or  gross  neg- 
lect, or  for  the  purpose  of  excelling  any  other  boat  in  speed,  creates,  or  allows  to 
be  created,  such  an  undue  quantity  or  pressure  of  steam  as  to  burst  or  break  the 
boiler,  or  any  apparatus  or  machinery  connected  therewith,  by  which  bursting  or 
brewing  human  life  is  endangered,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4549. 

CU.  Pen.  c.  I  Mg*. 

4270.  Endangering  life  by  misuse  of  steam  boiler.  Every  engineer 
or  other  person  having  charge  of  any  steam  boiler,  steam  engine,  or  other  appa- 
ratus for  generating  or  employing  steam,  who  wilfully,  or  from  ignorance,  or  gross 
Ml^eet,  creates,  or  allows  to  be  crated,  such  an  undue  quantity  of  steam  as  to 
burst  or  break  the  boiler,  or  engine,  or  apparatus,  or  cause  amy  other  accident 
whei^by  human  life  is  endangered,  is  gnill^  of  a  misdemeanor.    [C.  L.  g  4550*. 

Cal.  Pen.  C.  3  349*. 

4271.  Causing  death  by  misuse  of  steam  boiler.  Every  person 
having  charge  of  any  steam  boiler  or.  steam  engine,  or  other  apparatus  for  gen- 
eratang  or  employing  steam,  who  wilfully,  or  from  ignorant^  or  n^lect,  creates, 
or  allows  to  be  created,  such  an  undue  quantity  or  pressure  of  steam  as  to  bm^ 
or  break  the  boiler,  engine,  or  apparatus,  or  to  cause  any  other  accident  whereby 
the  death  of  a  human  being  is  produced,  is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than  ten  years.    [C.  L.  §  4564*. 

Cd.  Pen.  C.  {  868*. 
30 
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4272.  Negligently  causing  collision  resulting  in  death.  Every 
conductor,  engiiieer,  brakemaoi,  switchman,  or  other  person  having  charge, 
wholly  or  in  part,  of  any  railroad  car,  locomotive,  or  train,  who  wilfully  or  neg- 
ligently permits  or  cai^s  the  same  to  collide  with  another  car,  loconaotive,  w 
train,  or  with  any  other  object  or  thing,  or  any  train  dispatcher  who  wilfully 
or  negligently  permits  any  such  collision,  whereby  the  death  of  a  human  being  is 
produced,  is  punishable  by  imprisonment  in  the  state  prifson  for  not  less  than  one 
nor  more  than  ten  years.    [C.  L.  §  4565. 

Cal.  Pen.  C.  i  MO*. 

4273.  Oruelly  treating  Insane,  etc.  Every  person  guilty  of  any 
unnecessarily  harsh,  cruel,  or  unkind  treatment  of,  or  any  neglect  of  duty  towards, 
any  idiot,  limatic,  or  insane  person,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4558*. 

Cak.  Pen.  C.  2  361*. 


4274.  Befouling  waters.   Any  person  who  ahaU,  either — 

1.  Construct  or  maintain  any  cornU,  sheep-pen,  stable,  pig-pen,  chioken- 
coop  or  other  offensive  yard,  or  outiiouse,  where  the  waste  or  drainage  tberebtm 
shall  flow  directly  into  the  waters  of  any  stream,  well,  or  spring  of  water  used 
for  domestic  purposes ;  or, 

2.  Deposit,  pile,  unload,  or  leave  any  manure  heap,  offensive  rubbish,  or 
the  carcass  of  any  dead  animal,  where  the  waste  or  drainage  therefrom  will  flow 
directly  into  the  waters  of  any  stream,  well,  or  spring  of  water  used  for  domestic 
purposes;  or, 

3.  i>ip  or  wash  sheep  in  any  stream,  or  construct,  maintain,  or  use  any 
pool  or  dipping  vat  for  dipping  or  washing  sheep  in  such  close  proximity  to 
any  stream  uted  by  the  inhabitants  of  any  city,  town,  or  village  for  domestic 
purposes  as  to  make  the  waters  thereof  impure  or  unwhol^me ;  or, 

4.  Construct  or  maintain  any  corral,  yard,  or  vat,  to  be  used  for  the  purpose 
of  shearing  or  dipping  sheep  within  twelve  miles  of  any  city,  town,  or  village, 
where  the  refuse  or  filth  from  said  corral  or  yard  would  naturally  find  its  way 
into  any  stream  of  water  used  by  the  inhabitants  of  any  city,  village,  or  town, 
for  domestic  purposes ;  or, 

5.  Establish  and  maintain  any  corral,  camp,  or  bedding  place  for  the  pur- 
pose of  herding,  holding,  or  keeping  any  cattle,  horses,  sheep,  or  hogs,  within 
seven  miles  of  any  city,  town,  or  vill^e,  where  the  refuse  or  fill^  from  stud  corral, 
camp,  or  bedding  place,  will  naturally  find  its  way  into  any  stream  of  water  used 
by  the  inhalntants  of  any  city,  town,  or  village  for  domestic  purposes — shall  be 
guilty  of  a  misdemeanor.    [C.  L.  §  2264*;  '92,  p.  70*. 

Wheroasettlementconslsted  of  fourteen  families,  bein^  about  fdx  milos  distant;  kdd,  to  be  a  village 

and  extended  to  about  two  and  a  balf  mileB  along  withm  the  moouing  of  the  statute.  Petqilc 

a  stream,  the  settlement  containing  a  schoolhouso  McOnne,  14  U.  151;  46  P.  6M. 
and  a  postoffiee,  the  nearest  settlenneDt  thereto 

4275.  Public  nuisance  defined.  A  public  nuisance  is  a  crime  against 
the  order  and  economy  of  the  state,  and  consists  in  unlawfully  doing  any  act,  or 
omitting  to  perform  any  dutj',  which  act  or  omissiou,  either — 

1.  Annoys,  injures,  or  endangers  the  comfort,  repose,  health  or  safe^'  of 
three  or  more  persons ;  or 

2.  Offends  public  deiwncy;  or 

3.  Unlawfully  interfere  with,  obsti'ucts,  or  tends  to  obstruct,  or  renders 
dangerous  for  passage,  any  lake,  stream,  canal,  basin,  or  any  public  park,  square, 
street,  or  highway ;  or 
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4.    In  any  way  renders  three  or  more  persons  insecure  in  life  or  the  use  of 
property,    [C.  L.  §  4566. 

C»\.  Pen.  C.  i  370*.  In  determining  the  question  of  a  nuisance,  the 

A  person  Toay  so  use  his  pro[>erty  as  to  be  guilty  motive  or  intent  with  which  the  act  complained  of  V  ^  '  '■  ^ 
of  annimnce,  though  in  pursuit  of  a  lawful  busi-     was  committed  cannot  be  coniddered.  Id. 

nen  and  conducting  it  in  a  reasonable  and  careftil  '    ^      ^  t .   '  ' 

manner.    People  v.  Bertlesen,  M  IT.  258;  47  P.  87.  '      »  y 

4276.  Id.   Unequal  effects  not  material.   An  act  which  affects  thi-ee  \ 
or  more  persons,  in  either  of  the  ways  specified  in  the  last  section,  is  not  less  a 

Qoisance  because  the  extent  of  the  annoyance  or  dama^  inflicted  on  individuals  , 
is  unequal.     [C.  L.  §  4667*.  ^  ■ . 

Cal.  Pen.C.  g  371».  .    V  .  \< 

4277.  Maintaining  nuisance  or  failing  to  perform  duty.  Every  \v  "w 
person  who  maintains  or  commits  any  public  nuisance,  the  punishment  for  which  \  *  *  N 
is'  not  otherwise  prescnbed,  or  who  wilfully  omits  to  perform  any  le^al  duty 

relating  to  the  removal  of  a  public  naiaance,  is  guilty  of  a  misdemeanor.    [C.  L. 
§4568. 
QO.  Pen.  C.  2  87S. 

4278.  Maintaining  a  pest  house,  etc.,  at  or  near  city  or  town. 

Every  person  who  establishes  or  keeps,  oi-  causes  to  be  established  or  kept,  within 
the  limits  of  any  city,  town,  or  village,  any  pest  house,  hospital,  or  place  for 
persons  affected  with  contagious  or  infectious  diseases,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4569, 

Cal.  Pen.  C.  §  373. 

4279.  Placing  dead  animals  in  street  or  stream.  Burning  car- 
cass. Every  person  who  puts  the  carcass  of  any  dead  animal,  or  the  offal  from 
any  slaughter  pen,  corral,  or  butcher  shop  into  any  river,  creek,  pond,  street, 
alley,  public  highway,  or  road  in  common  use,  or  who  attempts  to  destroy  the 
same  by  fire,  within  one-fourth  of  a  mile  of  any  city,  town,  or  village,  is  guilty 
of  a  misdemeanor.    [G.  L.  §  4570. 

Cal.  Pen.  C.  g  374*.    Cal.  Sup.  '93,  g  374*,  p.  1046.        Removal  or  burial  of  dead  animals,  gg  e4r47. 

4280.  Keeping  explosives  in  city,  etc.  Every  person  who  makes  or 
keeps  gunpowder,  nitro-giycerine,  or  other  highly  explosive  substance,  within  any 
city,  town,  or  village,  or  who  carries  the  same  through  the  streets  thereof,  in 
Buy  quantity  or  manner  such  as  is  prohibited  by  law  or  by  luiy  ordinance  of  such 
city  or  town,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4571. 

Ori.  Pen.  C.  2  875, 

4281.  Selling  or  giving  away  toy  pistol.  Any  one  selling  or  giving 
a  toy  pistol  to  any  person  in  this  state,  shall  be  guilty  of  a  misdemeanor.  [G.  L. 
§2266. 

4282.  Omitting  to  label  or  mislabeling  drugs.  Prescriptions. 

Every  apothecary,  druggist,  or  person  carrying  on  business  as  a  dealer  in  drugs 
or  medicines,  or  person  employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs  or  medicines,  or  making  up  any  prescription,  or  filling  any 
order  for  drugs  or  medicines,  wilfully,  n^ligently,  or  ignorantly  omits  to  label 
the  same,  or  puts  an  untrue  label,  stamp,  or  other  designation  of  contents,  upon 
saty  box,  bottle,  or  other  package,  containing  any  drugs  or  medicines,  or  sub- 
stitutes a  different  article  for  any  aiiicle  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed  or  ordered,  or  other- 
wise deviates  from  the  terms  of  the  prescription  or  order  which  he  undertakes  to 
follow,  in  consequence  of  whicli  human  life  or  health  is  endangered,  is  guilty  of 
a  misdemeanor,  or  if  death  ensues,  is  guilty  of  a  felony.    [C.  L.  §  4572. 

CW.  Pen.  C.  g  380.  Omitting  to  label  poisons,  etc.,  i  173J7. 

4283.  Selling  impure  vinegar.  Ko  person  shall  manufacture  for  sale, 
or  knowingly  offer  for  sale,  or  have  in  his  possession  with  intent  to  sell,  any 
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vinegar  found  upon  proper  test  to  contain  any  prqiaration  of  lead,  oof^er,  snl- 
phnric  add,  or  other  ingredients  injurious  to  health.    ['97*  p.  90. 

4284.  Id.  No  person,  by  himself,  his  servant,  or  agent,  or  as  the  servant 
or  agent  of  any  other  person,  shall  sell,  exchange,  deliver,  or  have  in  his  cm- 
tody  or  possession  with  intent  to  sell  or  exchange,  or  expose  or  oSer  for  sale  or 
exchange,  any  adulterated  vinegar,  nor  ^all  he  label,  brand,  or  sell  as  cider 
vin^;ar  as  apple  vinegar  any  vinegar  not  the  legitimate  product  of  pure  appia 
juice,  or  not  made  exclusively  from  apple  cider.    ['97,  p.  90. 

4285.  Vinegar  barrels  to  be  labeled.  All  manafacturers  of  vinegar 
in  the  state  of  Utah,  and  all  persons  who  reduce  or  re-barrel  vin^ar  in  this  state, 
and  all  persons  who  handle  vinegar  in  lots  of  one  barrel  or  more,  are  herdoy 
required  to  have  stenciled  or  marked  in  black  figures  at  least  one  inch  in  length 
on  the  head  of  each  barrel  or  package  of  vin^ar  bought  or  sold  by  them,  die 
stendard  strength  of  the  vinegw  contained  in  the  packs^  or  barrel,  which  shall 
be  denoted  by  the  per  cent  of  acetic  acid.    ['97,  pp.  90,  91. 

4286.  Diluted  vinegar  to  be  labeled.  No  person  or  persons  known  as 
retailers  who  sell  vinegar  by  the  gallon,  shall  reduce  by  water  or  other  mixtures 
the  strength  of  vin^^  purchased  and  sold  by  them,  unless  he  shidl  mark  in  plain 
figures  on  said  parage  or  barrd  the  strength  of  the  vinegar  still  contained  in 
said  package  or  barrel.    ['97,  p.  91. 

4287.  Penalty  for  violation  of  vinegar  law.  Whoever  violates  any 
of  the  provisions  of  the  four  next  preceding  sections  shall  be  deemed  guilty  of  a 
misdemeanor,  and  all  vinegars  found  in  his  possession  not  in  aoeordanoe  with 
said  sections  shall  be  sul^ect  to  forfeiture  and  spoliation.    ['97,  p.  91. 

4288.  Adulterating  food,  drink,  or  drugs.  Every  person  who  adul- 
terates or  dilutes  any  article  of  food,  drink,  drug,  medicine,  spirituous,  or  malt 
liquor,  or  wine,  or  any  article  useful  in  compounding  tbem,  with  a  fraudul^t 
intent  to  offer  the  same,  or  cause  or  permit  it  to  be  offered,  for  sale  as  unadnl- 
ated  or  undiluted,  and  every  person  who  fraudulently  sells,  or  keeps,  or  offers 
for  sale,  the  same,  as  unadult^ted  or  undiluted,  is  guilty  of  a  misdemeanor. 


Pn^rietor  of  phftTmaey  TMSxnulble  for  qnalily  of     { 17SB. 

4289.  Adulterating  candy.  Every  person  who  shall,  by  himself,  his 
servant,  or  agent,  or  as  the  servant  or  agent  of  any  other  person  or  corporation, 
manufacture  for  sale,  or  knowingly  offer  for  sale,  any  candy  adulterated  by  the 
admixture  of  terra  alba,  baryta,  talc,  or  any  like  substance,  or  by  poisonous 
colors,  or  flavors,  or  other  matters  deleterious  or  detrimental  to  health,  shall  be 
punished  by  a  fine  not  exceeding  five  hunchred  dollars  nor  less  than  fifty  dollars; 
and  the  candy  so  adulterated  shall  be  forfdted  and  destroyed  under  direction  of 
the  court.    ['96,  p.  183. 

Chi.  Pen.  C.  1 401*. 

4290.  Disposing  of  tainted  food,  etc.  Every  person  who  knowingly 
sells,  or  keeps,  or  offers  for  sale,  or  otherwise  disposes  of,  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  has  become  tainted,  decayed, 
spoiled,  or  otherwise  unwholesome  or  unfit  to  be  eaten  or  drunk,  with  intent  to 
permit  the  same  to  be  eat^  or  drunk,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4575. 

GU.  Pea.  C.  2  888. 

4291.  Omitting  to  ring  locomotive  bell  or  sound  whistle.  Eveiy 

person  in  charge  of  a  locomotive  engine  who,  before  crossing  any  traveled  8fa«et. 
road,  or  highway,  omits  to  cause  a  bell  to  ring  or  steam  whistle  to  sound  at  the 
distance  of  at  least  eighty  rods  from  the  crossing  and  up  to  it,  is  guilty  of  a 
misdemeanor.    [C.  L.  §  4579. 
Oftl.  Pen.  0.  3  390*.  Fasdng  through  cities  or  om  cnnringi.  1 447. 


[C.  L,  g  4574. 


Onl.  Pen.  C.  i  882. 
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4292.  Intoxication  of  engineers,  conductors,  operators,  etc.  Every 
pawn  who  ib  intoxicated  while  in  charge  of  a  locomotive  engine,  or  while  acting 
ae  condnctor,  or  driver  upon  any  railroad  train  or  car,  or  as  motorman,  or  as 
conductor  of  any  street  car,  whether  propelled  steam  or  electricity,  or  drawn 
fey  horses  or  otherwise,  or  while  acting  as  tn^n  dispatcher  or  as  telegraph  opera- 
tor, and  receiving  or  transmitting  dispatches  in  relation  to  the  movement  of 
tavins,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4580*. 

Od.  Pen.  C.  2  S91». 

4293.  Plaoing  freight  car  in  rear  of  train.  Every  person  who,  in 
making  np  or  running  rulroad  -tzwns,  placee  or  runs,  or  causes  to  be  placed  or 
nm,  any  freight  car  in  the  rear  of  passenger  cars,  is  guilty  of  a  misdemeanor, 
and  if  loss  of  life  or  limb  resnlts  from  such  placing  or  ronning,  is  guilty  of  felony. 
The  term  "freight  car"  as  used  in  this  section  does  not  include  a  ba^age, 
express,  or  mail  car.    [C.  L.  §  4581. 

cu.  Pan.  a  3  392. 

4294.  Violation  of  duty  by  railroad  employee.  Every  engineer, 
conductor,  brakeman,  switohtender,  or  other  officer,  agent,  or  servant  of  any  rail- 
road company  who  is  guilty  of  any  wilful  violation  or  omission  of  his  duty  as 
such  officer,  agent,  or  servant,  whereby  human  life  or  safety  is  endangered,  the 
punishment  of  which  is  not  otherwise  prescribed,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4582. 

CSd.  Pen. 

4295.  Exposing  public  to  contagion.  Every  person  who  wilfully 
exposes  himself  or  another  afflicted  with  any  contagious  or  infectious  disease,  in 
any  public  place  or  thoroughfare,  except  in  his  necessary  removal  in  a  manner  the 
least  dangerous  to  the  public  health,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4588. 

GU.  Pen.  C.  {  SM.  Negligently  ipreadfaig  contOfion,  1111-1118. 

4296.  Racing  on  highways.  Every  person  driving  any  conveyance 
drawn  by  horses  or  mules  upon  any  public  road,  street,  highway,  public  square, 
or  school  ground,  who  wilfully  causes  or  permits  his  horses  or  mnles  to  run  at 
sufficient  speed  to  endanger  human  life,  or  the  destruction  of  property;  or  any 
person  who  causes  or  permit  his  hoieea  or  mulee  to  ran  wi^  intent  to  pass 
another  conveyance,  or  to  prevmt  each  other  convejanoe  from  passing  his  own ; 
or  any  person  who  rides  any  horse  or  mule,  or  drives  any  loose  animals  over  any 
public  road,  street,  highway,  public  square,  or  school  ground  at  such  a  speed  as  to 
endanger  human  life,  or  the  destruction  of  property,  ^lall  be  deemed  guilty  of  a 
misdemeanor.    [C.  L.  §  4685. 

CU.  Fftn.  C.  1 888*. 

4297.  Mischievous  animal  causing  death.  Owner's  liability. 

If  the  owner  of  a  mischievous  animal,  knowing  its  propensities,  wilfully  suffers 
it  to  go  at  large,  or  kecfw  it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  human  being  who  has  taken 
all  the  precaution  which  the  drcumstances  permitted,  or  wliich  a  reasonable  per- 
son would  ordinarily  take  in  the  same  situation,  such  owner  is  guilty  of  a  felony. 


Oil.  Pen.  o.  2  889. 

4298.  Disposing  of  liquor  to  Indians.  Every  person  who  sells, 
exchanges,  gives,  barters,  or  disposes  of  any  intoxicating  drink  to  any  Indian  of 
the  whole  or  half  blood,  or  to  any  person  living  or  cohabiting  with  an  Indian 
woman,  shall  be  guilty  of  a  felony,  and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  state  prison  for  a  period  of  not  more  than  three  years,  or 
by  a  fine  of  not  more  than  three  hundred  dollars,  or  by  both.  [C.  L.  §  4586*; 
'96,  p.  283. 

CU.  Pen.  a}  897*.   Gal.  Sup. '93,  p.  1049. 


\\-\ 


[C.  L.  g  4587. 
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4299.  Selling  liquor  near  Indian  reservation.  Penalty.  It  shall 

be  nnlavful  to  sell  intoxicating  liqnor  within  ten  miles  of  an  Indian  reser- 
vation, except  in  incorporated  cities  or  towns.  Any  person  violating  the 
provision  of  this  section  shall  npon  conviction  be  fined  not  less  than  five  nor  more 
than  two  hundred  dollars,  and  all  such  fines  shall  be  deposited  in  the  oonnty 
treasury  of  the  county  in  which  the  offense  is  conunitted.    ['97,  p  48. 


Ohafteb  36. 

OBIHES  AGAINST  PUBLIC  PEACE. 

4300.  Disturbing  meeting.  Every  person  who,  without  authority  of 
law,  wilfully  disturbs  or  breaks  up  any  assembly  or  meeting,  not  unlawful  in  ib^ 
chfuacter,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4588. 

Cal.  Pen.  C.  §  408*.  Distarbing  religious  meetings,  3  4238. 

4301.  Riot  defined.  Any  use  of  force  or  violence,  disturbing  the  public 
peace,  or  any  threat  to  use  such  force  or  violence,  if  accompanied  by  immediate 
power  of  execution,  by  two  or  more  persons  acting  together  and  without  authori^ 
of  law,  is  a  riot.    [C.  L.  §  4689. 

Cal.  Pen.  C.  ?  404.  aame,  well-grounded  foar  of  injury  would  be  nisfA 

The  termn  "  force  "  and  "  violence"  in  this  sec-  in  the  minds  of  men  of  ordinary  courage  by  »  nsist- 

tion  do  not  necct«iarily  moan  tiie  actual  use  of  ance  to  such  demands,  aad  tiiat  well-gvoanded 

^ydcal  force  accompanied  with  violence.   People  fean  ezlEtod  in  the  minds  of  the  reaidentai  of  the 

V.  O'Longhlin,  3  U.  133;  1  P.  6S8.  town  for  the  Btfety  of  life  or  proper^,  the  flaw 

If  by  the  assembly,  resolution,  marching,  and  constitnted  a  breach  of  the  poblic  peacn  bf  fom 

demand  of  defendants  and  tlieir  companions,  and  and  violence.  Id, 
the  manner  and  circumstances  accompanying  the 

4302.  Id.  Penalty.  Every  person  who  participates  in  any  riot  is  pun- 
ishable by  imprisonment  in  the  state  prison  not  exceeding  two  years,  or  by  fine 
not  exceeding  one  thousand  doUara,  or  by  both.    [C.  1^.  §  4590. 

Cal.  Pen.  C.  3  408». 

4303.  Rout  defined.  Whenever  two  or  more  persons,  assembled  and 
acting  together^  make  any  attempt  or  advance  towards  the  commission  of  an  act 
which  would  be  a  riot  if  actually  committed,  such  asBembly  is  a  rout.  [C-  L. 
§  4591. 

Cal.  Pen.  C.  2  406. 

4304.  Unlawfal  assembly  defined.  Whenever  two  or  more  persons 
assemble  together  to  do  an  unlawful  act,  and  (separate  without  doing  or  advancing 
toward  it,  or  do  a  lawful  act  in  a  violent,  boisterous,  or  tumultuous  manner,  such 
assembly  is  an  unlawful  assembly.    [C.  L.  §  4592. 

Cal.  Pen.  C.  ?  407. 

4305.  Penalty  for  rout  or  unlawftil  assembly.  Eveiy  person  who 
participates  in  any  rout  or  unlawful  assembly  is  guilty  of  a  misdemeanor.  [C. 
L.  §  4593. 

Cal.  Pen.  C.  3  408. 

4306.  Remaining  at  riot  after  warning  to  disperse.  Every  person 
remaining  present  at  the  place  of  any  riot,  rout,  or  unlawful  assembly,  after  the 
same  has  been  lawfully  warned  to  disperse,  except  public  officers  and  persons 
assisting  them  in  attempting  to  disperse  the  same,  is  guilty  of  a  misdemeanor. 
[C.  L.  *^  4594. 

Cal.  Pen.  C.  i  409.  Suppression  of  riotb,  etc.,  U  4541-«M5. 

4307.  OfiQcer  neglecting  to  suppress  riotous  assembly.    If  a 

magistrate  or  offioei",  having  notice  of  an  unlawful  or  riotous  assembly  men- 
tioned in  tliie  chapter,  neglects  to  proceed  to  the  place  of  assembly,  or  as  near 
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thereto  as  he  can  with  safety,  and  to  exercise  the  authority  with  which  he  is 
invited  for  suppressing  the  same  and  arresting  the  offenders,  he  is  guilty  of  a 
misdemeanor.    [C.  L.  §  4595. 
Cal.  Pen.  C.  i  410. 

4308.  Prize  fighting.  Every  person  who  engages  in,  instigates,  encour- 
ages, or  promotes  any  ring  or  prize  fight,  or  any  other  premeditated  fight  or 
ooDtention,  without  deadly  weapons,  either  as  principal,  aid,  second,  umpire, 
Bui^eon,  or  otherwise,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  two  years.    [G.  L.  §  4596. 

Ckl.  Fen.  C.  {  412*. 

4309.  Id.  Witnessing.  Every  person  wilfully  present  as  a  spectator 
at  any  fight  or  contention  mentioned  in  the  preceding  section,  is  guilty  of  a  mis- 
demeanor.   [C.  L.  §  4597. 

ai.  Pen.  C.  g  413.  , 

4310.  Disturbing  the  peace.  Every  person  who  maliciously  and  wil- 
fjilly  disturbs  the  peace  or  quiet  of  any  neighborhood,  family,  or  person,  by  loud 
fir  unusual  noise,  or  by  tumultnoos  or  ofiFensive  conduct,  or  by  threatening, 
kaducing,  quarrelling,  challenging  to  fight,  or  fighting,  is  punishable  by  fine  not 
exceeding  two  hundred  dollars,  or  hy  imprisonment  in  the  county  jail  not  exceed- 
ing two  months.    [C.  L.  §  4598, 

CU.  Pen.  C.  S  41S*.  Keeping  disorderly  house,  g  4SS2. 

4311.  UnlawAil  assembly  reflising  to  di^>erse.  If  two  or  more 
persons  assemble  for  the  purpose  of  disturbing  the  public  peace,  or  committing 
any  unlawful  act,  and  do  not  disperse  on  being  desired  or  commanded  so  to  do  by 
a  public  officer,  the  persons  so  offending  are  severally  guilty  of  a  misdemeanor. 


Qtl.  Pen.  C.  i  416. 

4312.  Exhibiting  deadly  weapon.  Every  person  who,  not  in  neces- 
sary self  def^ise,  in  tiie  presence  of  two  or  more  persons,  draws  or  exhibits  any 
deadly  weapon  in  an  angry  and  threatening  manner,  or  who,  in  any  manner, 
unlawfally  uses  the  same  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 
[0.  L.  §  4600. 

Cbl.  Pen.  C.  ?  417. 

Having  deadly  weapon  with  intent  to  commit  asaault,  3  4340.   AasMilt  with  deadly  we^ton,  {4110. 

4313.  Forcible  entry  or  detainer.  Every  person  using  or  procuring, 
encouraging,  or  assisting  anotli^  to  use,  any  force  or  violence  in  entcning  npcm 
or  detaining  any  lands  or  other  possessions  of  another,  except  in  the  cases  and  in 
the  manner  allowed  by  law,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4601. 

Cal.  Pen.  C.  §  418. 

4314.  Returning  to  lands  after  removal  by  lawful  process.  Every 
person  who  has  been  removed  from  any  lands  by  process  of  law,  or  who  has 
removed  from  any  lands  pursuant  to  the  lawful  adjudication  or  direction  of  any 
court,  tribunal,  or  ofiicer,  and  who  afterwards  unlawfully  returns  to  settle,  reside 
upon,  or  take  possession  of  such  lands,  is  guilty  of  a  misdemeanor.    [0.  L.  §  4602 . 

CU.  Pen.  C.  i  419. 


4315.  Misusing  public  money  or  falsifying  public  accounts. 
Every  officer  of  this  state,  or  of  any  county,  city,  town,  precinct,  or  district  of  this 


[C.  L.  §  4599. 
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state,  and  every  other  person  charged  with  the  receipt,  safeikeqnng,  transfer,  or 
disbursement  of  public  money,  who  either — 

1.  Without  authority  of  law  appropriates  the  same  or  any  portion  tiiereof 
to  his  own  use,  or  to  the  use  of  another;  or, 

2.  Loans  the  same  or  any  portion  thereof  without  authority  ot  law;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  disbursed  or  paid  out  hf 
authority  of  law ;  or, 

4.  Unlawfully  deposits  the  same  or  any  portion  thereof  in  any  bank,  or  wiHi 
any  banker  or  other  person ;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry  or  enean 
in  any  account  of  or  relating  to  the  same ;  or, 

6.  Fraudulaitb|r  alters,  falsifies,  conceals,  destroys,  or  obliterates  any  such 
account;  or, 

7.  Wilfully  refuses  or  omits  to  pay  over,  on  demand,  any  public  moneys  in 
his  hands,  upon  the  presentation  of  a  draft,  order,  or  warrant  drawn  upon  sath 
moneys  by  competent  authority ;  or, 

8.  Wilfully  omits  to  transfer  tiie  same,  when  snch  transfer  is  required  fay 
law;  or, 

9.  Wilfully  omits  or  refuses  to  pay  over  to  any  officer  or  person  aathorized 
by  law  to  receive  the  same,  any  money  received  by  him  under  any  duty  imposed  by 
law  so  to  pay  over  the  same,  is  guilty  of  a  felony.    [C.  L.  §  4603. 

Cal.  Pen.  C.  g  4SM*.  VariooR  ot|]  ectiotis  to  an  indictment  nnderseetin 

Mattlatlng  or  de«troyinf  public  xecords,  22  4067,  M(S,  C.  L.  1888,  diseusBed  and  orerraled.  Fbopte 
ttU;  4120.  T.  Bc^enoD,  4  U.  S31;  7  P.  256,  410. 

4316.  Failure  to  keep  and  pay  over  public  money.  Every  officer 
(^ai^ied  with  the  receipt,  safekeeping,  or  disbursement  of  public  money,  who  n^- 
lecte  or  faXls  to  keep  and  pay  over  the  same,  in  the  manner  prescribed  fay  law,  is 
gniity'of  a  felony.    [C.  L.  §  4604. 

Csl.  Pen.  C.  }  485. 

4317.  Making  profit  out  of  public  money,  etc.  The  making  of 
profit  out  of  public  money,  or  using  the  same  for  any  purpose  not  authorized  by 
law,  by  any  public  ofiicer,  shall  be  deemed  a  felony,  and  upon  conviction  thereof 
any  such  officer,  in  addition  to  the  punishment  provided  by  law,  shall  be  disqual- 
ified to  hold  public  office. 

Prohibited  by  Con.  art.  13,  seo.  8. 

Felony  kiTomsg  miscoadiiet  In  office,  dtsgaalification  to  hold  office,  3^  4006,  4111. 

4318.  "Public  money"  defined.  The  phrase  public  money,"  as 
wed  in  the  three  preceding  sectums,  includes  all  bonds  and  evidences  of  indebt- 
edness, uad  all  money  belonging  to  the  state,  or  to  any  town,  city,  connty, 
precinct,  or  district  therein,  and  all  money,  bonds,  and  evidences  of  indebtedness 
received  or  held  by  state,  county,  district,  city,  town,  or  precinct  officers  in  their 
official  capacity.    [C  L.  §  4605. 

Cal.  Pen.  C.  I  4SQ. 

4319.  Failing  to  pay  over  fines  or  fees,  if  any  public  officer  wbo 
receives  any  fine,  forfeiture,  or  fee,  refuses  or  n^lects  to  pay  over  tiie  same  williia 
the  time  prescribed  1^  law,  he  is  guilty  of  a  misdemeanor.    [G.  L.  §  4606*. 

Cal.  Pen.  C.  g  427». 

Failnro  to  keep  fee-book,  etc.,  a  mtBdemeanor,  g  1027.   Charging  or  receiving  illegal  fees,  g  1029. 

4320.  Obstructing  collection  of  revenue.  Every  person  who  wil- 
fully obstructs  or  hinders  any  public  officer  from  collecting  any  revenue,  taxes, 
or  other  sums  of  money,  in  which  the  people  of  this  state  are  inter^ted,  and  which 
such  officer  is  by  law  empowered  to  collect,  i»  gnilty  of  a  misdemeanor.    [G.  L. 

§  4607. 

Cal.  Pen.  C.  §  428. 

Interfering  with  or  obstructing  officer,  23  40S1,  il42. 


4321.  Refusing  list  or  giving  fUse  information  to  asBMsor. 
Bvery  person,  who  unlawfully  refuses,  aptm  demaatd,  to  give  to  any  district  w 
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eounty  assesBor  a  list  of  his  property  subject  to  taxation,  or  to  swear  to  Stloh  list, 
w  who  gives  a  false  name,  or  fraudulently  ref uees  to  give  hie  tone  name  to  aay 
asseesor,  when  demanded  hy  snch  assessor  in  the  discharge  of  his  official  dnties,  is 
guilty  of  a  misdemeuior.    [CL  L.  §  460S. 

C>L  Pea.  a  I  4aS*. 

4322.  Uaing  fblse  tax  or  license  receipt.  Failing  to  give  receipt 
Eveiy  person  who  uses  or  gives  any  receipt,  ezo^t  that  prescribed  by  law,  as 
endence  of  the  payment  of  any  poll  tax,  road  tax,  or  lioenae  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  ddivering  the  receipt  preeoribed 
by  law,  is  guilty  of  a  misdemeanor.    [C.  L.  §  46(^. 

CaL  Pea.  C.  ^  481*. 

4323.  Beftising  names  of  employees  to  tax  collector,  etc.  Every 
person  who,  when  requested  by  the  assessor  or  collector  of  taxes  or  licenses, 
refneee  to  give  to  such  assessor  or  collector  the  name  and  residence  of  eadi  man 
in  his  employment,  or  to  give  snch  aaseesor  or  collector  access  to  Hke  building  or 
place  where  such        are  employed,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4610. 

dl  Pen.  a  1 434*. 

4324.  Doing  business  without  license.  Every  person  who  eommencee, 
or  carries  cm  any  business,  trade,  profession,  or  cidling,  tar  the  transaction  or  car- 
rying on  of  which  a  license  is  required  by  any  law  of  tiiis  state,  or  by  any  county, 
city,  or  town  regulation,  without  taking  out  the  license  required  law  w  by  the 
county  regulation,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4611'". 

CaL  Pen.  a  1 439*. 

4325.  Officer  discounting  warrants.  No  state,  county,  dty,  town,  or 
district  officer,  shall  either  directiy  or  indirectly  contract  for,  or  purchase,  fmy 
wurant  or  order  issued  by  the  state,  county,  dty,  town,  or  district  of  whi<^  he 
Is  an  officer,  at  any  discount  whatever  upon  the  sum  due  on  such  warrant  or 
order,  and  if  any  state,  county,  city,  town,  or  district  officer  shall  so  contract  for. 
Or  purchase  any  8u<^  order  or  warrant,  he  shall  be  guilty  of  a  misdemeanor. 


4326l  Arson  de&ied.  Arson  is  the  wilful  and  maUdona  boming  of  a 
bnUding  with  intent  to  destroy  it.    [C.  L.  §  4612. 

Ckl.  Pen.  a  }  44T. 

4327.  "Building"  defined.  Any  house,  edifice,  structure,  vessel,  or 
other  erection,  capable  of  affording  shelter  for  human  beings,  or  appurtenant  to  or 
ooanected  with  an  erection  so  ad2^>ted,  is  a '  *  building'  ^  wiuiin  the  meaning  of  this 
chapter.    [C.  L.  §  4613. 

CU.  Pen.  0.  g  448.  BomlDg  laopertr  not  the  anl)|«rt  «f  anon,  H  4MS; 

Agreement  to  commit  &raon  a  conspiracy,  §  4158.  4435. 
DHtraetUm      Insured  pn^ertr,       4402,  4408. 

4328.  "Inhabited  building"  defined.   Any  building  which  has  usu- 

^y  been  occupied  by  any  person  lodging  therein  at  night,  ie  an  "inhabited 
building"  within  the  meaning  of  this  chapter.    [C.  L.  §  4614. 
00.  Pen.  C.  i  44a. 

4329.  "Night  time"  defined.  The  phrase  "night  time,"  as  used  in 
tide  chapter,  means  the  period  between  sunset  and  sunrise.    [C.  L.  g  4616. 

Od.  Pen.  a  2  450. 

4330.  "  Burning  '*  defined.  To  constitute  burning,  within  the  meaning 
of  tills  chapter,  it  is  not  necessary  that  the  building  set  on  fire  shall  have  been 


[C  L.  §  2046*.' 
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destroyed.  It  is  sufficient  that  fire  is  applied  ao  as  to  take  effect  upon  any  put 
of  the  substance  of  the  building.    [C.  L.  §  4616. 

C»l.  Pen. i  461. 

4331.  Ownership  or  possession  as  affecting  arson.  To  constitote 

arson  it  is  not  necessary  that  a  person  other  than  the  accused  should  have  had 
ownership  in  the  building  set  on  fire.  It  is  sufficient  that  at  the  time  of  Uie 
burning  another  person  was  rightfully  in  possession  of,  or  was  actually  occupying 
such  building  or  any  put  thereof.    [C.  L.  g  4617. 

Gal.  Pen.  C.  2  4B2. 

4332.  Degrees  of  arson.  Arson  is  divided  into  two  degrees.  MaUcionaly 
burning  in  the  night  time  an  inhabited  building  in  which  there  is,  at  the  time, 
some  human  being,  is  arson  iu  the  first  degree ;  all  other  kinds  of  arson  are  of 
the  second  degree.    [G.  L.  §§  4618,  4619. 

Col.  Pen.  C.  U  ^  4B4. 

4333.  Penally  for  arson.  Arson  is  punishable  by  imprisonment  in  the 
state  prison  as  follows : 

1.  Arson  in  the  first  degree,  for  a  term  not  less  thiua  two  years  nor  more 
than  fifteen  years. 

2.  Arson  in  the  second  degree,  for  a  term  not  less  than  one  nor  more  than 
ten  years.    [C.  L.  §  4620. 

Cal.  Pen.  0.  g  455*. 


Chapteb  39. 

BURGLARY  AND  HOUSEBREAKING. 

4334.  Burglary  defined.  Every  person  who,  in  the  night  time,  forcibly 
breaks  and  enters,  or  without  force  enters  through  any  open  door,  window,  or 
other  aperture,  any  house,  room,  apartment,  tenement,  shop,  warehouse,  store, 
mill,  barn,  stable,  outhouse,  or  other  building,  or  any  tent,  vessel,  watercraft,  or 
railroad  car,  with  intent  to  commit  larceny  or  any  felony,  is  guilty  of  bur^arjr. 
[C.  L.  §  4621*. 

Gal.  Pen.  0.  i  459*.  of  IT.  Is  not  the  same  offense  or  s  part  <^  tho  sum 

InformatioQ  or  indictment  vaa-y  also  contain  a  transaction  as  an  ent'Cring  from  the  oatsido  of  a 
count  for  larceny  and  a  count  for  housebreaking,  room  on  the  first  floor,  and  the  committing  of  a  rob- 
34734.  Agreementtocommitburglaryaconspiracy,  bery  on  W.,  although  it  was  the  same  house,  the 
2  4168.  Jnrifidicti<m  where  property  is  taken  to  same  day,  with  just  enough  time  intervniiiiR 
another  eonnly,  j>  4592.  Having  burglar's  tools,  between  tho  two  acts  to  permit  defiDndant  to  phi 
i  4339.  from  the  upper  storr  to  toe  lower  one.  FiBoi»e 

A  bui^lary  by  entering  a  house  through  a  window     Kerm,  8  TJ.  868;  80  F.  988. 
on  the  second  floor,  with  intent  to  steal  the  goods 

4336.    Id.    Penalty.    Burglary  is  punishable  by  imprisonment  in  the 
state  prison  for  a  term  not  less  than  one  nor  more  than  twenty  years.    [C.  h. 
§  4622 ;  '90,  p.  95. 
Cal.  Pen.  C.  §  461*. 

4336.  "  Housebreaking  "  defined.  Every  person  who,  in  the  day  time, 
ent&s  any  dwelling-house,  shop,  warehouse,  store,  mill,  bam,  stable,  outhouse, 
other  building,  ve^el,  or  railroad  car,  with  intent  to  steal  or  to  commit  any 
felony  whatever  therein,  is  guilty  of  housebreaking.    [C.  L.  §  4023. 

4337.  Id.  Penalty.  Housebreaking  is  punishable  by  imprisonment  in 
the  state  pnson  for  a  term  not  less  than  six  months  nor  more  than  three  years- 
[C.  L.  §  4624. 

4338.  "Night  time"  defined.  The  phrase  "night  time,"  as  used  in 
this  chapter,  means  ttxe  period  between  sunset  and  sunrise.    [C.  L.  §  4625. 

CaL  Fen.  C.  3  «i8. 
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BURGLARIOUS  TOOLS  AND  DEADLY  WEAPONS. 


4330.  Having  or  making  burglarious  tools.  Every  person  having 
apou  bim  or  in  his  possession  a  picklock,  <tow,  k^,  bit,  or  other  instrument  or 
tool  with  intent  feloniouBly  to  break  into  or  enter  any  building ;  or  who  shall 
knowingly  m^e  or  alter,  or  Bhall  attempt  to  make  or  alter,  any  key  or  other 
instrument  above  named  so  that  the  same  will  fit  or  open  the  lock  of  a  building, 
without  being  requested  so  to  do  by  some  person  having  the  right  to  open  the 
same,  or  who  shall  make,  alter,  or  repair  any  instrument  or  thing,  knowing  or 
having  reason  to  believe  that  it  is  intended  to  be  used  in  committing  a  misde- 
meanor or  felony,  is  guilty  of  a  misdemeanor.  Any  of  the  structures  mentioned 
in  section  forty-three  hundred  and  thirty-four  shall  be  deemed  to  be  a  building 
within  the  meaning  of  this  section. 

Cal.  Pen  C.  I  466*.    Mont.  Pen.  C.  §  830. 

4340.   Having  deadly  weapon  with  intent  to  assault.   Every  per- 
9on  having  upon  him  any  deamy  weapon,  with  intent  to  assault  another,  is  guilty 
of  a  misdemeanor. 
QU.  Pen.  C.  g  467*.   Hont.  Pen.  C.  g  831. 

AwMilt  with  deadly  weapon,  i  4195.   Exhibiting  doadly  weapon  angrily,  g  4S12. 


4341 .  Unlawfully  entering  car.  Every  person  who  clandestinely  enters 
into  or  upon  any  railroad  car,  for  the  purpose  and  with  the  intention  of  riding  or 
being  transported  thereon,  or  who  having  entered  in  or  upon  any  railroad  car 
rides  over  any  railroad  line,  or  portion  thereof,  in  this  state,  without  the  knowl- 
edge and  consent  of  the  company,  or  person,  owning  or  operating  sach  car  or 
railroad,  and  with  the  intention  to  defraud  such  company  or  person  of  the  fare 
or  compensatioD  for  such  transportation,  shall  be  guilty  oi  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail. 
Dot  exceeding  fifty  days,  or  by  fine  in  any  sum  less  than  fifty  dollars,  or  by  both. 
[C.  L.  §  2262. 

4342.  Id.  Employees  aiding  in.  Every  person,  being  at  the  time  a 
servant  or  employee  of  any  railroad  company,  who  aids,  abets,  assists,  counsels, 
advises,  or  encourages  another  person  to  enter  into  or  ride  upon  any  railroad  car 
for  the  purpose,  with  the  intention,  and  in  a  manner  specified  in  the  preceding 
section,  shall  be  guilty  of  a  misdemeanor.    [G.  L.  §  2263. 


4343.  Forgery  defined.  Every  person  who,  with  intent  to  defraud 
another,  falsely  makes,  alters,  foiges,  or  connterfmts  any  charter,  letters  patent, 
deed,  lease,  indenture,  writing  obligatory,  will,  testament,  codicil,  annuity,  bond, 
covenant,  bank  bill  or  note,  postal  note,  check,  draft,  bill  of  exchange,  contract, 
promissory  note,  due  bill  for  the  payment  of  money  or  property,  receipt  for  money 
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or  property,  passage  ticket,  power  of  attorney,  or  any  certificate  of  any  shwe, 
right,  or  interest  in  the  stock  of  any  corporation  or  association,  or  any  auditor's 
warrant  for  the  payment  of  money  at  the  treasury,  or  fuiy  county,  city,  or  town 
order  or  warrant,  or  request  for  the  payment  of  money,  or  the  delivery  of  goods 
or  chattels  of  any  kind,  or  for  the  delivery  of  any  instrument  of  writing  or  aoqait- 
tance,  release  or  receipt  for  money  or  goods,  or  any  acquittance,  release  (xe 
discharge  for  wiy  debt,  account,  suit,  action,  demand,  or  other  thing,  real  or  per- 
sonal, or  any  transfer  or  assurance  of  money,  certificates  of  shares  of  stock,  goods, 
chattels,  or  other  property  whatever,  or  any  letter  of  attorney  or  other  power  to 
receive  money,  or  to  receive  or  transfer  certificates  of  shares  of  stock  or  annui- 
ties, or  to  let,  lease,  dispose  of,  alien,  or  convey  any  goods,  chattels,  lands,  or 
tenements,  or  other  estate,  real  or  personal,  or  any  acceptance  or  indorsement 
of  any  bill  of  exchange,  promissor}-  note,  draft,  order,  or  assignment  of  aay  bond, 
writing  obligatory,  or  promissory  note  for  money  or  other  property ;  or  oonnter> 
feits  or  forges  the  seal  or  hajidwriting  of  anothw,  or  any  official  certificate;  or 
utters,  publishes,  passes,  or  attempts  to  pass  as  true  or  genuine,  luiy  of  the  above 
named  false,  altered,  forged,  or  counterfeited  matters,  as  above  specified  and 
described,  knowing  the  same  to  be  false,  altered,  foiled,  or  counterfeited,  with 
intent  to  prejudice,  damage,  or  defraud  any  person ;  or  who,  with  intent  to 
defraud,  alters,  corrupts,  or  falsifies  any  record  of  any  will,  codicil,  conveyance, 
or  other  instrument,  the  record  of  which  is  by  law  evidence,  or  any  record  of  any 
judgment  of  a  court,  or  the  return  of  any  office  to  any  process  of  any  court, — is 
guilty  nf  forgery.    [C.  L.  §  4628: 

Cal.  Pen.  C.  §  470*.  withheld  or  destroyed.  5  4747.    Alhring  or  ttiatj- 

Indictment  or  infonnation  may  contain  a  count  ing  public  rt cords,  9,i  4087,  4119,  4S15.  FalnCnof 

for  uttering  a  forged  instrument  knowing  it  to  be  evulence,  H  4131*4187.    Proof  of  ineorponlaaB  of 

a  forgery,  i  4784.   Ezm  rt  trstfmony  to  prove  for-  bank  or  oompany,  1 4B67. 
gery,  etc.,  i  4857.  Allegation  vhun  mstniment 

4344.  Altering  record.  Every  person  who,  with  intent  to  defraud 
another,  makes,  foiges,  or  alters  any  entry  in  any  book  of  record,  or  any  instrnr 
ment  purporting  to  be  any  record  or  return  specified  in  the  preceding  section,  is 
guilty  of  forgery.    [C.  L.  §  4629. 

Cal.  Pen.  C.  g  47L 

4345.  Oounterfeiting  seal.  Every  person  who,  with  intent  to  defraud 
another,  forgra  or  counterfeits  the  seal  of  this  state,  the  seal  of  any  public  officer 
authorized  by  law,  the  seal  of  any  court  of  record,  or  the  seal  of  any  corporation, 
or  any  other  public  seal,  authorized  or  recognized  by  the  laws  of  this  state  or  of 
any  state,  government,  or  country,  or  who  falsely  makes,  forges,  or  counter- 
feits any  impression  purporting  to  be  an  impression  of  any  such  seal,  or  who  has 
in  his  post'ession  any  such  counterfeited  seal  or  impression  thereof,  kuiowing  it  to 
be  counterfeited,  and  wilfully  conceals  the  same,  is  guilty  of  forgery.  [C.  L. 
§4630. 

GU.  F«n.  C.3479S. 

4346.  Penalty  for  forgery.  Forgery  is  punishable  by  imprisonment  in 
the  state  prison  for  a  term  not  lees  than  one  nor  more  than  twenty  years.  [G.  L- 
§  4631*;  '90,  p.  96. 

Cal.  Pen.  C.  J478». 

4347.  Forging  telegraphic  message.  Every  person  who  knowin^y 
and  wilfully  sends  by  telegraph  to  any  person  a  false  or  forged  message,  purport- 
ing to  be  from  such  telegraph  ofiice,  or  from  any  other  person,  or  who  wilfoUy 
delivers,  or  causes  to  be  delivered  to  any  person  fuiy  sach  message  falsely  pnt- 
porting  to  have  been  received  by  telegraph,  or  who  furnishes  or  conspires  to 
furnish,  or  causes  to  be  furnished  to  any  agent,  operator,  or  employee,  to  be  sent 
by  telegraph  or  to  be  delivered,  any  such  message,  knowing  the  same  to  be  false 
or  forged,  with  the  intent  to  deceive,  injure,  or  defraud  another,  is  punishable  by 
imprisonment  in  the  state  prison  not  ^ceeding  five  years,  w  in  the  ooonty  jw 
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not  exceeding  one  year,  or  by  fine  not  exceeding  (me  tiionsftnd  dollare,  or 
both  8uch  fine  and  imprisonment.    [C.  L.  §  4632. 

ObL  Fen.  C.  }  474*. 

4348.  Having  or  using  forged  note  or  bill.  Every  person  who  has 
in  hifi  possession,  or  receives  from  another  person,  any  forged  promissory  note  or 
bank  bill,  for  the  payment  of  money  or  property,  with  the  intention  to  pass  the 
same,  or  to  permit,  cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to  be  forged  or  counter- 
feited, or  has  or  keeps  in  his  possession  any  blank  or  unfinished  note  or  bank 
lull  made  in  the  form  or  similitude  of  any  promissory  note  or  bill  for  payment  of 
money  or  property^  made  to  be  issued  by  any  incorporated  bank  or  banldng  com- 
pany, with  intention  to  fill  up  or  complete  such  blank  and  unfinished  note  or  bill, 
or  to  permit,  or  cause,  or  procure  the  same  to  be  filled  up  or  completed  in  order  to 
utter  or  pass  the  same,  or  to  permit,  or  cause,  or  procure  the  same  to  be  uttered 
or  passed,  or  to  defraud  any  person,  is  punishable  by  imprisonment  in  the  state 
prison  for  not  lens  thim  one  nor  more  than  ten  years.    [C.  L.  §  4633. 

(U.  FBii.C.{4n*. 

4349.  Making  or  using  fictitious  bill,  check,  etc.  Every  person 
who  makes,  passe!{,  utters,  or  publishes,  with  intention  to  defraud  any  other  person, 
or  who,  with  the  like  intention,  attempts  to  pass,  utter,  or  publish,  or  who  has 
in  his  posf^ession,  with  like  intent  to  utter,  pass,  or  publish,  any  fictitious  bill, 
note  or  check,  purporting  to  be  the  bill,  note,  check,  or  other  instrument  in 
writing  for  the  payment  of  money  or  property  of  some  bank,  corporation,  copart- 
nership, or  individual,  when,  in  fact,  there  is  no  such  bank,  corporation, 
copartnership,  or  individual  in  existence,  knowing  the  bill,  note,  check,  orinstra- 
ment  in  writing  to  be  fictitious,  is  punishable  by  imprisonment  in  the  state  priaoai 
for  not  less  than  one  nor  more  than  ten  years.    [C.  L.  §  4634. 

Cai.  Pen.  C.  S  478*. 

4350.  Counterfeiting  coin  or  precious  metal.  Every  person  who 
counterfeits  any  of  the  species  of  gold  or  silver  coin  current  in  this  state,  or  any 
kind  or  species  of  gold  dust,  gtdd  or  pilver  bullion,  or  bars,  lumps,  pieces,  or 
nuggets,  or  who  sells,  passes,  or  gives  in  payment  such  counterfeited  coin,  dust, 
bullion,  bars,  lumps,  pieces,  or  nuggets,  or  permits,  causes,  or  procures  the  same 
to  be  sold,  uttei:e<l,  or  passed,  with  intention  to  defraud  any  person,  knowing  the 
same  to  be  counterfeited,  is  guilty  of  counterfeiting.    [G.  L.  §  4635. 

CU.  Pen.  C.  I  477. 

4351.  Penalty  for  counterfeiting.  Counterfeiting  is  punishable  by 
imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than  ten  years. 

[C.  L.  §  4636. 

CriL  Pen.  C.  g  478». 

4352.  Possession  of  counterf^t  coin  or  bullion.  Every  person 
who  has  in  his  possesmon,  or  receives  from  any  other  person,  any  counterfeited 
gold  or  silver  coin  of  the  species  current  in  this  state,  or  any  coimterfeit  gold 
dnst^  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or  nu^ets,  with  the  intention  to 
sell,  utter,  put  oS,  or  pass  the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  uttered  or  passed,  with  intention  to  defrHu<l  any  person,  knowing  the  same 
to  be  counterfeit,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term 
not  less  than  one  nor  more  than  ten  years.    [C  L.  §  4637. 

CbI.  Pen.C.247»*. 

4353.  Possession  of  dies  for  counterfeiting.  Every  person  who 
makes,  or  knowingly  has  in  his  po»4e:'8ion ,  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  wliatever,  made  use  of  in  cotinterf citing  coin 
current  in  this  state,  or  in  counterfeiting  gold  dust,  gold  or  silver  bars,  bullion, 
lumps,  pieces,  or  nuggets,  or  in  counterfeiting  l>ank  notes  or  bills,  is  punishable  by 
ImpriBonment  in  the  state  prison  for  a  term  not  less  than  one  nor  more  than  ten 
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years;  and  all  such  dies,  plates,  apparatus,  paper,  metal,  or  machine,  int^ded 
for  the  purpose  aforesaid,  must  be  destroyed.    [C.  L.  §  4638. 

Qd.  Pen.  C.  §  480». 

4354.  Using  note,  check,  etc.,  as  money.  Any  person  who  issues  or 
circulates  any  note,  check,  memorandum,  token,  or  other  obligation  for  use  as- 
money  in  lieu  of  lawful  money  or  other  lawful  medium  of  exchange,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof  in  any  court 
having  jurisdiction,  be  punished  for  each  offense  by  fine  not  exceeding  one  thou- 
sand dollars,  to  be  paid  into  the  state  treasury,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment.  [C.  L. 
§  2120. 

CbI.  Pen.  C.  J  648*. 


CHAFTEB  43. 


LARCENY. 

4365.  Larceny  defined.  larceny  is  the  felonious  stealing,  taking,  carry- 
ing, leading,  or  driving  away  the  personal  property  of  another.    [C.  L.  §  4639. 


Cftl.  Pen.  C.  2  484. 

Information  or  Indictment  nay  contain  a  count 
for  oMainioR  money  by  folse  pretenses,  a  count  for 
embezzlement,  and  a  connt  for  receiving  or  buying 
stolen  property  knowing  it  to  be  stolen,  $  4784. 

INDICTMBNT.  Indictment  for  larceny  of  two 
' '  hotaea  "  is  sufficient  description  of  property  stolen. 
Hot  neceagary  to  use  technically  descnptive  words 
designating  sex  or  artificial  cbaravter  of  animal. 
People  T.  Sensabaugb,  2  U.  478. 

Proof  that  one  awmal  was  a  gelding,  one  a  mare, 
snpporta  an  indicbnent  for  stealing  two  horses. 
People  T.  Butler,  2  U.  604. 

In  proeecation  for  larceny,  indictment  charging 
tbat  property  stolen  belonged  to  the  husband,  ir 
supported  by  proof  tbat  it  was  money  furnished  by 
bim  to  his  wife,  and  in  her  possession.  People  v. 
McCarty,  5  U.  280;  17  P.  734. 

Tlie  alleged  larceny  of  several  distinct  articles 
may  be  joined  in  the  xanie  count,  altliough  such 
several  articles  liclonged  to  different  ownera,  where 
the  time  and  the  taking  of  eavh  are  the  same.  Peo- 
ple v.  Lyman,  8  U.  80. 

INTENT.  In  larceny  the  intent  to  steal  must 
exist  at  the  time  of  the  taking,  and  whore  tlie 
defendant  took  the  property  innocently,  under  a 
mistake  of  facta,  and  thereafter  converted  it  to  bin 
use  without  a  felonious  intent,  he  is  not  guilty  of 
larceny.    People  v.  Miller.  4  U.  410;  11  P.  514. 

Where  tlie  court  charged,  in  e£fect,  that  if  the 
defendant,  who  was  a  convict,  took  a  horfje  for 
the  purpose  of  escaping,  it  would  be  larceny,  and 
also  charged  that  the  taking  must  have  hwn  witli 
the  intent  to  convert  the  honw  to  his  own  use  and 
take  him  away  from  the  owner  without  any  inten- 
tion of  returning  the  same;  held,  not  to  be  erroneous. 
People  v.  Flynn,  7  U.  378;  26  P.  1114. 

The  defendant  pointed  out  a  certain  animal  in 
the  pound  to  the  poundkeeper  and  sold  it  to  him 
an  hiH  own;  the  keeper  took  the  animal  out  of  the 
pound  and  turned  it  upon  the  range.  SubseqnenUy 
it  was  learned  that  the  defendant  never  owned  the 
animal  and  bad  never  had  it  in  his  possession; 
Md,  that  there  was  no  trespass  nor  asportation  and 
hence  ao  larceny.  People  v.  Gillis,  8  U.  84;  21  P. 
404. 

If  by  means  of  any  trick  the  owner  is  induced  to 
part  with  the  possession  of  property  only,  still 
meaning  to  retain  the  right  of  property,  the  taking 
is  not  larceny;  but  if  the  owner  part  with  poaies- 
sion  and  the  right  of  property  also,  the  offense  will 
be  obtaining  goods  1^  false  pretenses.  People  v. 
BerUn.  B  U.  SSS;  85  P.  488. 


raoOF.  For  case  in  which  evidence  wie  held 
Buffleieiit  to  support  a  voidict  of  goitty  of  laxeeny, 
see  People  v.  Wright,  11  U.  41;  SB  P.  477. 

The  evidence  examined  and  held  not  to  justify 
a  verdict  of  guilty  and  therefore  idioald  be  set 
aside.    People  v.  Swasey,  6  U.  93;  21  P.  400. 

Where  C.  and  M.  went  to  a  store  during  the  night 
and  C.  remained  outside  and  H.  entered  by  the 
hack  door,  and  was  arrested  near  the  safe,  and 
the  drill  purchased  by  C.  that  day  was  found  near 
M.  when  arrested;  held,  that  there  was  an  attraipt 
to  commit  larceny  on  the  part  of  C.  and  M.,  and 
that  the  entry  was  burglarious.  Peoplev.  Hovtoa, 
4  U.  407;  11  P.  512. 

POSSESSION  OP    STOLBN  PBOPEBTT. 

The  poeseasion  of  pentonal  property  recently  stolen, 
and  the  possession  of  whidi  is  not  explained,  is  a 
circumstance  which  the  jury  can  consider  in  coo- 
ncetion  with  other  circumBtaneea  indicative  of 
guilt,  in  arriving  at  their  verdict  People T.  Gams. 
2  U.  280. 

The  recent  possesdon  of  btolen  property  seenu 
not  in  this  western  country  to  be  sufficient  to  war- 
rant a  conviction,  or,  at  any  rate,  if  the  identifica- 
tion of  the  property  was  not  positive,  the  rule  of 
recent  possession  uiould  not  apply.  People  v. 
Swasey,  6  U.  83;  21  P.  400. 

If  a  reasonable  explanation  of  the  posseason  of 
alleged  stolen  property  is  made,  and  ttie  explana- 
tion is  not  challenged,  the  defendant  is  entitled  to 
an  acquittal.  Id. 

Possession  of  stolen  property,  if  unexplained, 
may  constitute  prima  facie  evidence  of  guilt,  but 
this  presumption  weakens  with  time;  but  when 
ptMsessioa  is  accompanied  with  denials,  efforts  to 
conceal,  contradictory  statements,  etc.,  it  may  raise 
astrong  presumption  of  guilt  People  v.  Chadwick, 
7  U.  134;  25  P.  737. 

The  fact  tbat  stolen  property  was  found  in  the 
possesaon  of  the  defendant  six  hours  after  it  had 
been  stolen,  even  though  no  attempt  was  made  to 
cxplun  such  poesessiou,  is  not  sufficient  evidence 
to  warrant  a  conviction.  People  t.  Hart,  10  U. 
204;  37  P.  330. 

LARCENY  OP  STBNOGKAPHBB'S  BB- 
POBT.  A  phonographic  report  of  testimony  taken 
upon  atrial  and  having  no  intrinsic  value  except 
for  such  report  may  be  the  subject  of  larceny  as 
personal  property.  People  v.  HcGratb,  5  U.  385; 
17  P.  116. 

Such  phonographic  report  having  no  mariiet 
value,  ibt  value  to  the  person  who  can  use  the  tea- 
timony  U  the  pnQwr  standaid  ut  valtia.  Id. 
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4356.  Larceny  from  mining  claim,  etc.  Every  person  who  shall 
feloniously  steal,  take,  and  carry  away,  or  attempt  to  take,  steal,  and  carry  away 
from  any  mining  claim,  tunnel,  sluice,  under-current,  riffle  box,  or  sulphuret 
machine,  any  gold  dust,  amalgam,  or  quicksilver,  the  property  of  another,  shall 
be  deemed  guilty  of  larceny.    [C.  L.  §  4640. 

Gftl.  Pen.  C.  i  495s*. 

4357.  Larceny  of  lost  property.  Every  person  who  finds  lost  prop- 
erty under  circumstances  which  give  him  knowledge  of  a  means  of  inquiry  ae  to 
tite  trne  owner,  and  who  appropriates  such  property  to  hia  own  use,  or  to  tiie  use 
1^  another  person  not  entitled  thereto,  without  first  making  reaeonaUe  and  just 
efforts  to  find  the  owner  and  restore  the  property  to  him,  is  guilty  of  larceny. 
£C.  L.  §  4641. 

CU.  Pen.  C.  3  185. 

4368.  Degrees  of  larceny.  Larceny  is  divided  into  two  degrees,  the 
first  of  which  is  termed  grand  IfU-ceny;  the  second,  petit  larceny.    [0.  L.  §  4642. 

CU.  Fen.  C.  }  486.  jury  need  not  find  value  of  property  ntolen.  Peo- 

When  statute  does  not  define  degrees  of  lareeuy,     pie  v.  Oough,  2  V.  7. 

4359.  G-rand  larceny  defined.  Grand  larceny  is  larceny  committed  in  ^f-p0^0(f^Etl 
either  of  the  following  ^ases :  /t2^ 

1.  When  the  property  takeu  is  of  a  value  exceeding  fifty  dollars.  (^ttft^y^ 

2.  When  the  property  is  taken  from  the  person  of  another.    [C.  L.  §  4643*.  /f^f 

Osl.  Pen.  C.  i  4Sn*.  sec.  4643  and  sec.  2209,  C.  L.  1888,  see  In  re  Gannett, 

For  dedsion  pointing  out  the  distinctioa  between     11  U.  283;  39  P.  496. 

4360.  Petit  larceny  defined.   Larceny  in  other  cases  is  petit  larceny. 
[C.  L.  §  4643. 

CU.  Pen.  C.  3  488. 

4361.  Penalty  for  grand  larceny.  Grand  larceny  is  punishable  by 
imprisonment  in  the  state  prison  for  a  term  not  leas  than  one  nor  more  than  ten 
years.    [C.  L,  §  4644. 

CU.  Fen.  C  2  489. 

4362.  Penalty  for  petit  larceny.  Petit  larceny  is  punishable  by  a  fine 
in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both.    [C.  L.  §  4645. 

Od.  Pen.  C.  2  490*. 

4363.  Larceny  of  written  instrument.  Value.  If  the  thing  stolen 
consists  of  any  evidence  of  debt,  or  other  written  instrument,  the  amount  of 
money  due  thereapon,  or  secured  to  be  paid  thereby,  and  remaining  unsatisfied, 
or  wUch  in  any  contingency  might  be  collected  thereon,  or  the  value  of  the 
property  the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be  recovered 
in  tiie  absence  thereof,  is  the  viQae  of  the  thing  stolen.    [0.  L.  g  4646. 

CU.  Fen.  C.  \ 

4364.  Larceny  of  passage  ticket.  Value.  If  the  thing  stolen  is  any 
ti<&et  or  other  paper  or  writing  entitling  or  purporting  to  entitle  the  holder  or 
proprietor  thereof  to  a  passage  upon  any  railroad,  or  vessel,  or  other  public  con- 
veyance, the  price  at  which  tickets  entitling  a  person  to  a  like  passage  are  usually 
sold  by  the  proprietors  of  sudi  (K)nveyance,  is  the  value  of  such  ticket,  paper,  or 
writing.    [C.  L.  §  4647. 

CU.  Pen.  C.  }  408. 

4366.  Provisions  apply  to  undelivered  instrument.  All  the  pro- 
visions of  this  chapter  apply  where  the  property  takea  is  an  instrument  for  the 
payment  of  money,  evidence  of  debt,  public  security,  or  passage  ticket,  completed 
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and  ready  to  be  issued  or  delivered,  although  the  same  has  never  been  issued  or 
delivered  by  the  makers  thereof  to  any  person  as  a  purchaser  or  owner.    [G.  Ij. 

§4648. 

Cal.  Pen.  C.  g  494. 

Indictment  need  not  recite  denomination  of  coin,  number  of  secnrit?,  etc.,  2  4749. 

4363.  Provisions  apply  to  thing  severed  from  realty.  The  pro- 
visions of  this  chapter  apply  where  the  thing  taken  is  any  fixture  or  part  of  the 
realty,  axid  is  severed  at  the  time  of  the  taking,  in  the  same  manner  as  if  the  thin; 
had  been  severed  by  anotiber  person  at  some  previous  time.    [C.  L.  §  4649. 

Cal.  Pen.  C.  §  495.  See  malidoUB  mischief,  $  4430. 

4367.  Receiving  stolen  property.  Every  person  who  for  his  own 

or  to  prevent  the  owner  from  again  possessing  his  property,  buys  or  receives  xay 
personal  property,  exceeding  fifty  dollars  in  value,  knowing  the  same  to  have 
been  stolen,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years;  if  the  value  of  the  property  so  bought  or  received  be  fifty  dollars,  or  less 
in  value,  he  is  guilty  of  a  vusdemeanor.    [0.  L.  §  4650*. 

ObL  Pen.  C.  f  48^.  gnoge  of  statute  is  anlBoieat,— ambbkhi  kir  itria- 

Indictment  nereander  destntUng  oflfanse  in  laa-    taxaa  not  xe«aind.  'Peofila  r.  God^  t  U.  It. 

4368.  Bringing  stolen  property  into  the  state.   Every  person  who 
' '  in  another  state  or  country  steals  the  property  of  another,  or  receives  i^nch  pnqi- 

■iv^'  erty  knowing  it  to  have  been  stolen,  and  brings  the  same  into  this  f^tabe,  may  be 
1,     convicted  and  punished  in  the  same  manner  as  if  ai^ch  larceny  or  receiving  had 
been  committed  in  this  state.    [C.  L.  §  4651. 

Cat.  Pen.  C.  i  497.  pn^ert?  in  ou  eawatr  1*  hnDgbt  tetB 

Peifions  liable  to  i>uniHhment,  i  4072.    Jarisdic-     another,  }  4S8S. 
tion  in  such  case,  i  4596.     JurifldictioD  where 

4369.  Butcher  failing  to  keep  record.  Every  licensed  batcher  who 
fuls  to  faithfully  record  and  keep  subject  to  public  inspection,  in  a  book  kept  \]f 
him  for  that  purpose,  a  true  description  of  the  age,  size,  color,  ^r-marka  uid 
brands,  of  all  cattie  killed  by  him,  together  with  the  name  of  the  person  from 
whom  received,  and  the  date  of  the  killing  of  the  same,  upon  oonvicticHi  tiiereof, 
is  punishable  by  a  fine  in  any  sum  not  exceeding  one  hundred  doUars  fw  eidi 
offense.    [C.  L.  §§  2243-2247*. 

4370.  Larceny  of  gas.  Every  person  who,  with  intent  to  injare  or 
defraud,  makes  or  causes  to  be  made,  any  pipe,  tube^  or  other  instrument,  aod 
connects  the  same  or  causes  it  to  be  connected,  with  any  main,  service-pipe,  or 
other  pipe  for  conducting  or  supplying  any  artificial  or  natural  gas,  in  such  man- 
ner as  to  supply  such  gas  to  any  burner  or  orifice,  by  or  at  whidi  such  gas  ib 
consumed,  around  or  without  passing  through  the  meter  provided  for  the  meas- 
uring BOid  registering  the  quantity  consum^,  or  in  any  other  manner  so  a<)  to 
evade  payment  therefor,  and  every  person  who,  with  like  intent,  injures  or  alters 
any  gas  met^  or  obstructs  its  action,  is  guilty  of  a  miBdemean<n-.    [C.  Ii.  §  46K. 

Cal.  Fen.  0.  f  48B*. 

4371.  Larceny  of  electricity.  Every  person  who,  with  intent  to  injnre 
or  defraud,  makes  or  causes  to  be  made  any  connection  by  wire  or  other  instru- 
ment with  any  cable  or  wire  used  for  conducting  or  supplying  electricity  for 

-  power,  lighting,  heating,  or  other  purpose  to  any  burner  or  orifice  by  or  at  which 
Bach  electricity  is  used  or  consumed  for  lighting,  heating,  pow^,  or  any  other 
purpose,  around,  or  without  paesing  through,  the  meter  provided  for  measnring 
and  registering  the  quantity  used  or  consumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor ;  and  every  person  who,  with  like  intent,  injures  or  alters 
any  electric  meter  or  obstructs  its  action,  is  guilty  of  a  misdemeanor.    ['94,  p.  41. 

4372.  Larceny  of  water.  Every  person  who,  with  intent  to  injure  ot 
defraud,  connects  or  causes  to  be  connected,  any  pipe,  tube,  or  other  instrument 
with  any  main,  service-pipe,  or  other  pipe,  or  conduit,  or  flume  for  oonducting 
water,  for  the  porpose  of  tiding  water  trom  such  main,  service-pipe,  ocmdoit,  or 
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flame  without  the  knowledge  of  the  owner  thereof,  and  with  intent  to  evade  pay- 
saent  therefor,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4653. 

CU.  Pen.  C.  g  189.  Uaoaaj  of  water,     4M8,  4450. 

4373.  Larceny  of  goods  saved  from  fire.  Every  person  who  savea 
from  fire,  or  from  a  building  endangered  by  fire,  any  property,  and  for  two  days 
ihereafta*  corruptly  neiglectB  to  notify  the  owner,  or  the  chief  police  officer  of  the 
city  or  town,  or  sheriff  of  the  county,  in  which  such  property  is  situated,  is  guilty 
of  larceny.    [C.  L.  §  4664*. 

CU.  Fen.  C.  1 600*. 


Chapter  44. 

EHBEZZLEHENT. 

4374.  Embezzlement  defined.  Embezzlement  is  the  fraudulent  appro- 
priation of  property  by  a  person  to  whom  it  has  been  intrusted.    [C.  L.  §  4656. 

Cat  Pen.  C.  2  B08.  DaHon  (tf  odn,  number  of  noaritr,  ete.,  need  not  be 

Jnrisdiotion  where  property  embezsled  in  one     beaded,  2  4T40. 
ffsnntir  and  brought  iotoanother,  $  i592.  DenomL- 

4376.  Id.  By  officer,  agent,  etc.  Every  officer,  director,  trustee,  clerk, 
sonant,  or  agent  of  any  association,  society,  or  corporati(m,  public  or  private, 
who  fraadnlently  appropriates  to  any  use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trnst,  any  property  which  he  has  in  his  possession  or  under  his 
control  by  virtue  of  his  trust,  or  secretes  the  same  with  a  fraudulent  intent  to 
appropriate  it  to  such  use  or  purpose,  is  guilty  of  embezzlement.    [C.  L.  §  4666. 

Cai.  Pen.  0.  2  604*. 

No  lindtatioQ  upon  proeeention  for  embezzlement  of  pablic  money,  }  4S87. 

4376.  Id.  By  carrier.  Every  carrier  or  other  person  having  under  hia 
control  personal  property  for  the  purpose  of  transportation  for  hire,  who  fraudu- 
lently appropriates  it  to  any  use  or  purpose  inconsistent  with  the  safekeeping  of 
such  property  and  its  transportation  according  to  his  trust,  is  guilty  of  embezzle- 
ment, whether  he  has  broken  the  package  in  which  such  property  is  contained, 
or  has  otherwise  separated  the  items  thereof,  or  not.    [C.  L.  §  4657. 

Gal.  Fen.  C.  {  606. 

4377.  Id.  By  banker,  trustee,  etc.  Every  trustee,  banker,  merchant, 
broker,  attorney,  agent,  assignee  in  trust,  executor,  administrator,  or  collector, 

or  person  otherwise  intrusted  with  or  having  in  his  control  property  for  the  use  of 
imy  other  person,  who  fraudulently  appropriates  it  to  any  use  or  purpose  not  in  the 
due  and  lawful  execution  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to 
appropriate  it  to  such  use  or  purpose,  is  guilty  of  embezzlement.    [C.  L.  §  4658. 

Cal.  F&n.  C.  2  S06. 

4378.  Id.  By  bailee,  tenant,  attorney  in  fact.  Every  person 
intrusted  with  any  property  as  bailee,  tenant,  or  lodger,  or  with  any  power  of 
attorney  for  the  sale  or  transfer  thereof,  who  fraudulently  converts  the  same,  or 
the  proceeds  thereof,  to  his  own  use,  or  secretes  it  or  them  with  a  fraudulent 
intent  to  convert  to  bis  use,  is  guilty  of  embezzlement.    [C.  L.  §  4659. 

Cal.  Pen.  C'l  607. 

4379.  Id.  Bank  officer  overdrawing  account  Every  officer,  agent, 
teller,  or  clerk  of  any  savings  bank  who  knowingly  overdraws  his  account  with 
such  bank  and  thereby  wrongfully  obtains  the  money,  note,  or  funds  of  such 
l)ank.  is  guilty  of  embezzlement.    [0.  L.  §  4687*. 

GbI.  Pen.  C.  {  661. 

4380.  By  clerk,  agent,  or  servant.  Every  derk,  agent,  or  servuit  of 
any  person  who  fraudulently  appropriates  to  his  own  use,  or  secretes  with  a 
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fraaduLent  intent  to  appropriate  to  his  own  use,  any  property  of  another  whidi 
has  come  into  his  control  or  care  by  virtue  of  his  employment  as  sacb  cl^k,  agent, 
or  servant,  is  guilty  of  embezzlement.    [C.  L.  §  4660. 

Cal.  Pen.  a  2  608. 

4381.  Distinct  act  of  taking  unnecessary.  A  distinct  act  of  taking 
is  not  necessary  to  constitute  embezzlement.    [C.  L.  §  4661. 

Cal.  Pen.  C.  2  SOB. 

4382.  Embezzlement  of  any  evidence  of  debt.  Any  evidence  of  debt 
negotiable  by  delivery  only,  and  actually  executed,  is  the  subject  of  embezzle- 
ment, whether  it  has  been  delivered  or  ieemed  as  a  valid  instrument  or  not 
[C.  L.  §  4662. 

Cal.  Fen.  C.  i  610. 

4383.  Olaim  of  title,  ground  of  defidnse.  Upon  any  indictment  for 
embezzl^ent  it  is  a  sufficient  defense  that  the  property  was  appropriated  openly 
and  avowedly,  and  under  a  claim  of  title  preferred  in  good  faith,  even  though 
such  claim  is  untenable.    [C.  L.  §  4663. 

Cal.  Fen.  C.  ^  Bll*. 

4384.  Embezzlement  pimiahable  as  larceny.  Every  person  gaUty 
(rf  embezzlement  is  punishable  in  the  manner  prescribed  for  feloniously  stealing 

property  of  the  value  of  that  embezzled,  and,  where  the  property  embezzled  is  an 
evidence  of  debt  or  right  of  action,  the  sum  due  upon  it,  or  secured  to  be  paid  by 
it,  shall  be  taken  as  its  value.    [C.  If.  §  4664. 
Cal.  Pen.  C.  $  614*. 


4385.  Extortion  defined.  Extortion  is  the  obtaining  of  property  from 
another  with  his  consent,  induced  by  a  wrongful  use  of  force  or  fear,  or  under 
color  of  official  right.    [C.  L.  §  4666. 

Cal.  Pen.  C.  ?  518. 

4386.  What  threats  constitute.  Fear,  such  as  will  constitute  ezkK^ 
tion,  may  be  induced  by  a  threat,  eittier — 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the  individual 
threatened,  or  to  any  relative  of  his,  or  member  of  his  family ;  or, 

2.  To  accuse  Mm,  or  any  relative  of  his,  or  member  of  his  family,  of  my 
crime;  or, 

3.  To  expose  or  impute  to  him  or  them  any  deformity  or  disgrace;  or, 

4.  To  expose  any  secret  affecting  him  or  them.    [G.  L.  §  4666. 

Cal.  Pen.  C.  S  510.  Thteot  to  publish  Ubel.  pmsltr,  {  4£0S. 

4387.  Extortion  by  means  of  force  or  threat.  Every  person  who 
extorts  any  money  or  other  property  from  another,  under  circumstances  not 
amounting  to  robbery,  by  means  of  force,  or  any  threat,  such  as  is  mentioned  in 
the  preceding  section,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term 
not  exceeding  three  years.    [C.  L.  §  4667. 

Cal.  Pen.  C.  g  520». 

4388.  Extortion  under  color  of  ofQcial  right.  Every  person  who 
commits  any  extortion  under  color  of  official  right,  in  cases  for  which  a  differwt 
punishment  is  not  described  in  this  code,  is  guilty  of  a  misdemeanor.  [0.  L. 
§  4668. 

Cal.  Pen.  C.  §  521.  Penalty  for  receiving  iUegal  fees,  lOgt-im. 
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4389.  Obtaining  signature  by  extortion.  Transfer.  Every  person 
who  by  any  extortionate  means,  obtains  from,  another  his  signature  to  any  paper 
or  instroment,  whereby,  if  8uch  signature  were  freely  given,  any  property  would 
be  tranaf erred,  or  any  debt,  demand,  charge,  or  right  of  action  created,  is  punish- 
aUe  in  the  same  manner  as  if  the  actual  delivery  of  such  debt,  demand,  charge, 
or  right  of  action  were  obtained.    [C.  L.  §  4669. 

(U.  Pen.  C.  S  5S2. 

4390.  Sending  threatening  letter.  Every  person  who,  with  intent  to 
extort  any  money  or  other  property  from  another,  sends  or  delivers  to  any  person 
any  letter  or  other  writing,  whether  sabflcribed  or  not,  expressing  or  implying,  or 
adapted  to  imply,  any  threat  such  as  is  specified  in  section  forty-three  hundred 
and  eighty-six,  is  punishable  in  the  same  manner  as  if  such  money  or  property 
were  actually  obtained  by  means  of  such  threat.    [C.  L.  §  4670. 

CW.  Pen.  C.  i  623. 

Sending  threatening  letter,  ^  4442.    Offense  of  sending  letter  deemed  complete,  when,  2  4498. 

4391.  Unsuccessful  verbal  threat.  Every  person  who  unsuccesafnlly 
attempts,  by  means  of  any  verbal  threat,  such  as  is  specified  in  section  forty-three 
hundred  and  eighty-six,  to  extort  money  or  other  property  from  another,  is  guilty 
<d  a  misdemeanor.    [C.  L.  §  4671. 

CbI.  Pen.  C.  J  524. 

4392.  Overcharge  by  railroad  employee.  Every  officer,  agent,  or 
employee  of  a  railroad  company  who  asks  or  receives  a  greater  sum  than  is  allowed 
by  law  for  the  carriage  of  passengers  or  freight,  is  guilty  of  a  misdemeanor.  [C.  L. 
§4672. 

CU.  Pen.  C.  2  686. 


4393.  Marrying  under  false  personation.  Every  person  who  falsely 
personates  another,  and,  in  such  assumed  character,  marries  or  pretends  to 
many,  or  to  sustain  the  marriage  relation  toward  another,  with  or  without  the 
connivance  of  such  other,  is  guilty  of  a  felony.    [C.  L.  §  4673. 

Chl.  Pen.  C,  S  528, 

4394.  False  personation  in  other  cases.  Every  person  who  falsely 
personates  another  and  in  such  assumed  character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceeding  whatever,  before 
any  court  or  officer  authorized  to  take  bail  or  surety ;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the  name  of  another  per- 
son, any  written  instrument,  with  intent  thaA  the  sfuue  may  be  recorded,  delivered, 
and  used  as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the  person  falsely  person- 
ated, he  might,  in  any  event,  become  liable  to  any  suit  or  prosecution,  or  to  pay 
any  sum  of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty,  or  whereby  any 
benefit  might  accrue  to  the  party  personating,  or  to  any  other  pei-son, — is  punish- 
able by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  bot^.    [C.  L.  §  4674. 

0*1.  Pen.  C.  i  529». 

4395.  Receiving  property  under  false  personation.  Every  person 
who  falsely  personates  another  and,  in  such  assumed  character,  receives  any 
money  or  property,  knowing  that  it  is  intended  to  be  delivered  to  the  individual 
80  personated,  with  intent  to  ccmvertthe  same  to  his  own  use,  or  to  that  of  another 


Chapter  46. 


FALSE  PERSONATION  AND  CHEATS. 


928 


PENAL  OOBE. 


persoD,  or  to  deprive  the  true  owner  thereof,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or  property  so  received. 
[C.  L.  §  4676. 

GU.  Pen.  C.  g  B80. 

4396.  Fraudulently  conveying  lands  or  chattels.  Every  person 
who  is  a  party  to  any  fraudulent  conveyance  of  any  lands,  tenements,  or  hereditsr- 
ments,  goods,  or  chattels,  or  any  right  or  interest  issuing  out  of  the  same,  or  to 
any  bond,  suit,  judgment,  or  execution,  contract,  or  conveyance,  had,  made,  or 
contrived  with  intent  to  deceive  and  defraud  ethers,  or  to  defeat,  hinder,  or  delay 
creditors  or  others  of  their  just  debts,  damages,  or  demands,  is  guilty  of  a  misde- 
meanor.   [C.  L.  §  4676. 

Gkl.  Pen.  C.  {  BUI* 

4397.  Obtaining  money  by  &aud  punishable  as  larceny.  "Every 
person  who  knowingly  and  designedly,  by  false  or  fraudulent  representations  or 
pretenses,  shall  obtain  from  any  other  person  any  chose  in  action,  money,  goods, 
wares,  chattels,  effects,  or  other  valuable  thing,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  if  the  value  of  the  property  so  obtained  does  not  exceed 
fifty  dollars,  is  punishable  as  in  cases  of  petit  larceny,  and  when  the  property  so 
obtained  is  <3t  the  valne  of  more  than  fifty  dollars,  the  persons  so  offending  shall 
be  punigfaable  as  in  cases  of  grand  larceny.    [C  L.  §  4677*;  '90,  p.  96. 

Gal.  Pea.  C.  g  53£*.    Oal.  Sup.  '8d,  ^.  4M. 

Evidence  on  prosecutioD  for  obtaining  money  or  property  by  means  of  false  pretenses,  |  4861. 

4398.  Fraud  in  sale  or  mortgage  without  wife's  assent.  £very 
person  who  falsely  represents  himself  as  competent  to  sell  or  mortgage  &ay  real 
estate,  to  the  validity  of  which  sale  or  mortgage  the  assent  or  concurrence  of  his 
wife  is  necessary,  and  nnder  such  representation  wilfully  conveys  or  mortgages 
the  same,  is  guilty  of  a  felony. 

Uont.  Pen.  C.  3  938. 

4399.  Salting  mines.  Fraudulent  assay.  Every  person  who,  with 
intent  to  cheat,  wrong,  or  defraud,  places  in  or  upon  any  mine  or  mining  claim, 
any  ores  or  specimens  of  ores  not  extracted  therefrom,  or  eadiitnts  any  ore  or  on^ 
tificate  of  assay  of  ore  not  extracted  therefrom,  for  the  purpose  of  selling  any 
mine  or  mining  cUum  or  interest  therein,  or  who  obtains  anv  mon^  or  properly 

any  such  false  pretense  or  artifice,  is  guilty  of  a  felony.    [C  L.  §  476i^. 

Mont  Pen.  C.  i  »42*. 

4400.  Changing  samples  or  assay  certificate.  Every  person  who 
interferes  wi^,  or  in  any  manner  changes,  samples  of  ores  or  bullion  produced 
for  sampling,  or  changes  or  alters  sraaples  or  packages  of  ores  or  bullion  which 
have  been  purchased  for  assaying,  or  who  shall  change  or  alter  any  certificate  ui 
sapling  or  assaying,  wit^  int^t  to  cheat,  wrong,  or  defraud,  is  guilty  of  a 
misdemeanor.    [C.  L.  §  4767. 

4401.  Making  or  publishing  false  assay.  Every  p^^on  who,  with 
intent  to  cheat,  wrong,  or  defraud,  makes  or  publishes  a  false  sample  of  ore  or 
bullion,  or  who  makes  or  publish^i,  or  causes  to  be  publislMd,  •  false  assay  of  on 
or  bullion,  is  guilty  of  a  n^ademranor.    [G.  L.  §  4758. 


4402.  Injury  or  destmction  of  insured  property.  Every  person  who 
wilfully  bums,  or  in  any  ol^er  manner  injures  or  destroys,  any  property  which  is 
at  the  tame  insured  against  loss  or  damage  by  fire  or  by  any  other  casiublty,  with 
intent  to  defraud  or  prejudice  the  insurer,  whether  tiie  same  be  the  property  of  or 
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in  poflBesalon  of  encli  person  or  of  any  other,  is  punishable  by  imprisonment  in 
the  state  prison  not  lees  than  one  nor  more  than  ten  years.    [C.  L.  §  4678. 

Ckl.  Fu.  C  }  548.  Arson,  §9  4898-4S88. 

4403.  Fraudulent  claim  for  loss  of  insured  property.  Every  per- 
son who  presents  or  causes  to  be  presented  any  false  or  fraudulent  claim,  or  any 
proof  in  support  of  any  such  claim,  upon  any  contract  of  insurance  for  the  pay- 
ment of  any  loss,  or  who  prepares,  makes,  or  subscribes  any  account,  certificate 
of  survey,  affidavit,  proof  of  loss,  or  other  book,  paper,  or  writing,  with  intent  to 
present  or  use  the  same  or  to  allow  it  to  be  presented  or  used  in  support  of  any 
snch  daim,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  three 
yeus,  or  by  a  fine  not  exceeding  one  thoosand  dollars,  or  by  both.    [C.  L.  §  4679. 

CU.  Fn.C.  {540. 


Chapter  48. 

FALSE  WEIGHTS  AND  MEASURES. 

4404.  False  weight  or  measure  defined.  A  false  weight  or  measure 
is  one  which  does  not  conform  to  the  standard  established  by  t£e  laws  of  the 
United  States  of  America.    [C.  L.  §  4680. 

CaL  Pen.  C.  3  5S8.  WeightB  and  meaBores,  genenillr,  gjj  K724-2780. 

4405.  Using  false  weight  or  measure.  Every  person  who  uses  any 
weight  or  measure,  knowing  it  to  be  false,  by  which  use  another  is  defrauded  or 
otherwise  injured,  is  guilty  of  a  misdemeanor.    [C.  li.  §  4681. 

CU.  F«n.  a  2  658. 

4406.  Marking  fSBilse  weight  or  measure.  Sale.  Every  person  who 
knowingly  marks  or  stamps  false  or  short  weight  or  measure,  or  false  tare,  on 
any  cask,  or  package  or  car,  or  who  knowingly  sells  or  offers  for  sale  any  cask  or 
package  or  other  artide  so  marked,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4682. 

GfeL  Pen.  C  i  654*. 

4407.  Qlving  short  weight.  .In  all  cases  of  coal,  hay,  and  other  com- 
modities, usually  sold  by  the  ton  or  fractional  part  thereof,  the  seller  must  give 
to  the  purchaser  full  weight,  at  the  rate  of  two  thousand  pounds  to  the  ton ;  and 

in  all  sales  of  articles  wliich  are  sold  in  commerce  by  avoirdupois  weight,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate  of  sixteen  ounces  to  the 
pound;  and  any  person  violating  fuiy  provision  o^  this  section  is  guilty  of  a 
misdemeanor. 

Uont,  Fen.  C.  {  BOB.  Fraad  In  packing  merchandise,  {  447B. 


CHAPTER  49. 

FRAUDS  RELATING  TO  CORPORATIONS. 

4408.  Fraud  in  subscriptions  for  stock.  Every  person  who  signs  the 
name  of  a  fictitious  person  to  any  subscription  for  or  agreement  to  take  stock  in 
any  corporation  existing  or  proposed;  and  every  person  who  signs  to  any  such 
sabecription  or  agreement  the  name  of  any  person,  knowing  that  such  person  has 
not  means  or  does  not  intend  in  good  faith  to  comply  with  all  the  terms  thereof, 
or  under  any  understanding  or  agreement  that  the  terms  of  such  subscription  or 
agreement  are  not  to  be  compli^  with  or  enforced,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4683. 

cm.  Veu.  C  {  807;  Formation  of  corporattMis,  22  814-388. 
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4409.  Fraud  in  organizing  corporation  or  increasing  capital 
stock.  Every  officer,  agent,  or  clerk  of  any  corporation,  or  of  any  p^^n  pro- 
posing to  organize  a  corporation,  or  to  increase  the  capital  stock  of  any  corporatioD. 
who  knowingly  exhibits  any  false,  forged,  or  altered  book,  paper,  voucha-. 
secnrity,  or  other  instrument  of  evidence,  to  any  public  officer  or  board  author- 
ized by  law  to  examine  the  organization  of  such  corporation,  or  to  investigate  ite 
affairs,  or  to  allow  an  increase  of  its  capital,  with  intent  to  deceive  sdch  officer 
or  board  in  respect  thereto,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  year  nor  more  than  ten  years.         L.  §  4684. 

Ckl.  Pen.  C.  §  S6^. 

Limitation  on  isauance  and  increaiie  of  capital  stock.  Con.  art.  18,  nc  5. 

4410.  Unauthorized  use  of  name  in  prospectus.  Every  person  who, 
without  being  authorized  so  to  do,  subscribes  the  name  of  another  to,  or  ins»*t& 
the  name  of  another  in,  any  prospectus,  circular,  or  oth^  advertisement  or 
announcement  of  fuiy  corporation  or  joint  stock  aBsociation,  existing  or  intended 
to  be  formed,  with  intent  to  permit  the  same  to  be  published,  and  thereby  to- 
lead  persons  to  believe  that  the  person  wh<^  name  is  so  fiubscribed  is  an  officer, 
agent,  member,  or  promoto-  of  sneh  corporation  or  association,  is  guilty  of  a 
misdemeanor.     [C.  L.  §  4685. 

Gal.  Pen.  C.  g  600. 

441 1.  UQsConduct  of  directors.  Every  director  of  any  stock  corporatim 
who  concurs  in  any  vote  or  act  of  the  directors  of  such  corporation  or  any  of  them, 
by  which  it  is  intended  either: 

1.  To  make  any  dividend,  except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation  and  in  the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as  provided  by  law,  pay 
to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock  of  the  corpora- 
tion; or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in  payment  of 
any  instalment  actually  called  iu  and  required  to  be  paid,  or  with  the  intoit 
to  provide  the  means  of  making  such  payment;  or, 

4.  To  re'ceive  or  discount  any  note  or  other  evidence  of  debt,  with  the  intent 
to  enable  any  stockholder  to  withdraw  any  part  of  the  money  paid  in  by  him,  or 
his  stock ;  or, 

5.  To  receive  from  any  other  stock  corporation  in  exchange  for  the  shares, 
notes,  bonds,  or  other  evidences  of  debt  of  their  own  coiporation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes,  bonds,  or  other  evidences  of 
debt  issued  by  such  corporation, — is  guilty  of  a  misdemeanor.    [C.  L.  §  4686. 

Cal.  Pen.  C.  g  560. 

Dividends  may  be  paid  oat  of  profits  earned  and  on  band,  §  S2S. 

4412.  Agent  of  insolvent  bank  receiving  deposits.  Every  officer, 
agent,  teller,  or  clerk  of  any  bank,  and  every  individual  ^iker,  or  agent,  teller, 
or  clerk  of  any  individual  banker,  who  receives  any  deposits,  knowing  that  mch 
bank  or  banker  is  insolvent,  is  guilty  of  a  felony.    [C.  L.  §  4688*. 

Cal.  Pen.  C.  g  562. 

4413.  Fraud  or  misconduct  of  agent  of  corporation.  Every 
director,  officer,  or  agent  of  any  corporation  or  association,  who  knowingly 
receives  or  possesses  himself  of  any  property  of  such  corporation  or  assodation, 

otherwise  tban  in  payment  of  a  just  demand,  and  who,  with  intent  to  defraud, 
omits  to  make,  or  to  cause  or  direct  to  be  made,  a  full  and  true  entiy  thereof  in 
the  books  or  accounts  of  such  corporation  or  association ;  and  every  director, 
officer,  agent,  or  member  of  any  corporation  or  association  who  embezzles, 
abstracts,  or  wilfully  misapplies  any  of  the  money,  funds,  or  credits  of  the  cor- 
poration or  association;  or  who,  without  authority  from  the  directors,  issues  or 
puts  in  circulation  any  of  the  notes  of  the  corporation  or  association :  or  who, 
without  such  authority,  issues  or  puts  forth  any  certificate  of  deposit,  draws  any 
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order  or  bill  of  exchange,  makes  any  acceptance,  aesignB  any  note,  bond,  drafb, 
bill  of  exchange,  mortgage,  judgment,  or  decree ;  or  who  makes  any  false  entry  in 
■any  book,  report,  or  statement  of  the  corporation  or  aasociation,  with  intent, 
in  either  case,  to  injure  or  defraud  the  corporation  or  association,  or  any^  other 
company,  body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  corporation  or  association,  or  any  agent  appointed  to  examine  the 
affairs  of  iny  such  corporation  or  association ;  and  every  person  who  with  like 
intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any  violation  of  this  section, 
shall  be  deemed  gnilty  of  a  felony,  and,  on  conviction  thereof,  shall  be  imprisoned 
in  the  state  prison  not  less  than  one  nor  more  than  ten  years  and  be  fined  in  any 
sum  le^^fi  than  ten  thousand  dollars.    [C.  L.  §  4689=*. 

V.  a  &.  8.  (1878)  {  6SO0*.  Csl.  Pen.  C.  }  668*. 

4414.  Making  false  reports  of  corporation  or  bank.  Every  director, 
officer,  or  agent  of  any  corporation  or  joint  stock  association,  and  every  private 
banker  who  knowingly  makes  or  concurs  in  making  or  publishing  any  written 
report,  exhibit,  or  statement  of  its  affairs  or  pecuniary  condition,  containing  any 
matmal  statement  which  is  false,  other  than  such  as  are  mentioned  in  this  chapter, 
is  guiify  of  a  misdemeanor.    [C.  L.  §  4690*. 

CU.  Pen.  C I  fiU* 

4415.  Refusal  of  inspection  of  corporate  books.  Every  officer  or 
^ent  of  any  corporation,  having  or  keeping  an  office  within  this  state,  who  has  in 
his  custody  or  control  any  book,  paper,  or  document  of  such  corporation,  and  who 
refuses  to  give  to  a  stockholder  or  member  of  such  corporation,  lawfully  demanding, 
daring  office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of  any  part  thereof,  a 
reasonable  opportunity  so  to  do,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4691. 

Ohl.  Pen.  a  §  56B. 

Books  Bubject  to  inspection  of  bona  fide  stockholders,  S 

4416.  Railroad  creating  debt  in  excess  of  available  means.  Every 
officer,  agent,  or  stockholder  of  any  railroad  company,  who  knowingly  assents  to 
or  has  an  agency  in  contracting,  any  debt  by  or  on  behalf  of  such  company, 
unauthorized  by  a  ppecial  law  for  the  purpose,  the  amount  of  which  debt,  with 
other  debts  of  the  company,  exceeds  its  available  means  for  the  payment  of  its 
debts,  in  its  possession,  under  its  control  and  belonging  to  it  at  the  time  such 
debt  is  contracted,  including  its  bona  fide  and  available  stock  subscriptions  and 
exdnsive  of  its  real  estate,  is  guilty  of  a  misdemeuior.    [C.  L.  §  4692, 

CaX.  Pen.  C.  §  666. 

4417.  Id.  Validity  of  debt  not  affected.  The  last  section  does  not 
affect  the  validity  of  a  debt  created  in  violation  of  its  provisions,  as  against  the 
company.    [O.  L.  §  4693. 

CU.  P«n.  C.  I  867. 

4418.  Director  presumed  to  have  knowledge.  Every  director  of  a 
corporation  or  joint  stock  association  is  deemed  to  possess  such  a  knowledge  of 
the  affairs  of  his  corporation  as  to  enable  him  to  determine  whether  any  act,  pro- 
ceeding, or  omission  of  its  directors  is  a  violation  of  this  chapter.    [C.  L.  §  4694. 

CU.  Pen.  C.  2  568. 

4419.  Concurrence  of  director  presumed  if  present.  Every 
director  of  a  corporation  or  joint  stock  association  who  is  present  at  a  meeting  of 
tlie  directors  at  which  any  act,  proceeding,  or  omission  of  such  directoi'S,  iu  vio- 
lation of  this  chapter  occurs,  is  deemed  to  have  concurred  therein,  unless  he  at 
the  time  causes,  or  in  writing  requires,  his  dissent  therefrom  to  be  entered  in  the 
minutes  of  the  directors.    [C.  L.  §  4695. 

CU.  Pen.  a  2  MS. 

4420.  When  assent  presumed  if  director  absent.  Every  director  of 
a  oorporation  or  joint  stock  association,  although  not  present  at  a  meeting  of  the 
Erectors  at  whidi  any  act,  proceeding,  or  omission  of  Buch  directors  in  violation 
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of  lihis  chapter  oocore,  is  deemed  to  have  concurred  therein,  if  tiie  facte  oouli- 
tating  such  violation  appear  on  ihe  records  or  minutes  of  the  prooeedingB  oi  tin 
board  of  directors,  and  he  remains  a  director  of  the  same  company  for  six  montibs 
thereafter,  and  does  not  within  that  time  canse,  or  in  -writing  reqaire,  bis  diasert 
from  such  illegality  to  be  entered  in  the  minntes  of  the  directors,    [d  L.  g  4686. 

Cal.  Pen.  a  1 570. 

4421.  Foreigfu  corporatioxi  on  same  footinfif  as  local  It  is  no 

defense  to  a  prosecution  for  a  violation  of  any  of  the  provisions  of  this  ch^ter, 
that  the  corporation  was  one  created  by  the  laws  of  another  state,  government 
or  country,  if  it  was  one  carrying  on  business  or  keeping  an  office  l^erefbr  within 
this  state.    [C.  L.  §  4697. 

CbL  Fen.  C.  2  671. 

4422.  "  Direotor**  defined.  The  term  "  director  "  as  used  in  this  chap- 
ter, embraces  any  of  the  persons  having  by  law  the  direction  or  managemait  d 
the  affairs  of  a  corporation,  by  whatever  name  sach  persons  are  described  in  ite 
charter  or  known  by  law.    [C.  L.  §  4698, 

CU.  Fen.  C.  8  678. 


4423.  Injuring  or  obstructing  railroad.  Every  person  who  mali- 
ciously, either: 

1.  Removes,  displaces,  injures,  or  destroys  any  part  of  any  r^lroad, 
whether  for  cars  propelled  by  steam  or  any  other  motive  power,  or  any  back  of 
any  railroad,  or  any  branch,  or  branchway,  switch,  turnout,  biidge,  viaduct, 
culvert,  embankment,  station  house,  or  other  structiure  or  fixture,  or  any  part 
thereof  attached  to  or  connected  with  any  railroad ;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any  railroad,  or  of  any 
switch,  branch,  branchway,  or  turnout,  connected  with  any  such  railroad,^! 
punishable  by  imprisonment  in  t^e  state  prison  not  exceeding  ten  years,  or  ta 
the  county  jail  not  exceeding  one  year.    [C.  L.  §  4700*. 

OaL  Fen.  C.  }  687*. 

4424.  Iivjuring  highway.  Every  person  who  maliciously  digs  ap, 
r^oves,  displaces,  breaks,  or  otherwise  inj  ures  or  destroys  any  public  hi^bmr 
or  brieve,  or  any  private  way  laid  out  by  authority  of  law,  or  brid;rc  upon  sacn 
highway  or  private  way,  is  punishable  by  imptisonmeat  in  the  state  priawi  not 
exceeding  three  years,  or  in  the  county  jail  not  exceeding  six  moutiis.  [C.  L. 
§4701. 

CU.  Fen.  O.  }  688*. 


4425.  Malicious  mischief  defined.  Every  person  who  maliciously 
injures  or  destroys  any  real  or  person.il  property  not  his  own,  in  cases  otherwiaa 
than  such  as  are  specified  in  this  code,  is  guilty  of  a  misdemeanor.    [C.  L.  §4705. 

Oal.  Pen.  C.  g  594. 

4426.  Succeeding  sections  not  restrictive.  The  specification  of  tiie 
acts  enumerated  in  the  following  sections  of  tliis  chapter  is  not  intended  to  reatrict 
or  (qualify  the  interpretation  of  the  preceding  section.    [C.  L.  §  470U. 

CU.  Pen.  a  {  «». 
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4427.  Poisoning  animals.  Every  person  who  wilfully,  unlawfully, 
and  maliciously  adminiBters  any  poison  to  an  animal,  the  property  of  another, 
or  maliciously  exposes  any  poisonous  substance,  with  intent  that  the  same  shall 
be  taken  or  swallowed  by  any  such  animal,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  tiiree  years,  or  in  the  county  jail  not  exceeding  ax. 
months,  or  by  fine  not  exceeding  three  hundred  dollars,  or  by  botii.  [C.  L. 
§4707. 

CU.  Pea.  a  2  098*. 

4428.  Killing  or  maiming  animals.  Cruelty.  Every  person  who 
maliciously  kills,  maims,  or  wounds  an  animal,  the  property  of  another,  or 
who  malicioiisly  asid  cruelly  beats,  tortures,  or  injures  any  animal,  wbet^w  belong- 
ing to  himself  or  another,  is  guil^  of  a  misdemeanor.    [C.  L.  §  4708. 

Qd.  Pen.  C  i  JW7.  of  act  hereonder  may  be  inferred  from  citGam- 

CraeltytoaniinalB,  2244S»-«M.  stances.   People  t.  OlBen,  8  U.  284;  22  P.  183. 

IbUce  mart  be  proVid  but  malldoas  chancter 

4420.  Burning  property  not  the  subject  of  arson.  Evety  person 
who  wilfully  and  maliciously  bums  any  bridge,  or  any  building,  snow  shed,  or 
vessd,  not  the  subject  of  «w>n,  or  any  stack  of  grain  of  any  kind,  or  of  hay, 
or  any  growing  or  standing  grain,  grass,  or  tree,  or  any  fence,  not  the  property  of 
such  pei  son^  and  exceeding  in  value  fifty  dollars,  is  punishable  by  imprisonment 
in  the  state  prison  for  not  more  than  ten  years.    [C  L.  §  4709*. 

Cal.  Pen.  C.  i  600*. 

Baming  tafta,  wood,  etc,  penalty,  2  MSB.  Arson,  {{  43S6-4S88. 

4430.  Trespass  and  injuries  to  property.  Every  person  who  wilfully 
and  maliciously  commits  any  trespass,  by  eit^w: 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood  or  timber  stand- 
ing or  growing  ui)On  the  land  of  another;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that  has  been  cut  down  and 
is  lying  on  such  lands ;  or, 

3.  Malicously  injuring  or  severing  from  the  freriiold  of  another  anything 
attached  thereto,  or  the  produce  thereof ;  or, 

4.  Digging,  taking,  or  carrying  away  from  fmy  lot  situated  within  the  limits 
of  any  incorporated  city,  without  the  license  of  the  owner  or  legal  occupant 
thereof,  any  earth,  soil,  or  stone;  or, 

5.  Digging,  taking,  or  carrying  away  from  any  land  in  any  of  the  cities  of 
the  state,  laid  down  on  the  map  or  plan  of  such  city,  or  otherwise  recc^ized 
or  established  as  a  street,  alley,  avenue,  or  pork,  without  the  license  of  the  proper 
authorities,  any  earth,  soil,  or  stone ;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting  upon  any  property 
belonging  to  the  state,  or  to  any  city,  county,  or  village,  or  dedicated  to  the  public, 
or  upon  any  property  of  any  person,  without  license  from  the  owner,  any  notice, 
advertisement,  or  designation  of,  or  any  name  for,  any  commodity,  whether  for 
sale  or  otherwise,  or  any  picture,  sign,  or  device  intended  to  call  attention  thereto, 
— is  guilty  of  a  misdemeanor.    [G.  L.  §  4710. 

Cal.  Pen.  C.  $  SOS*.  misdemeanor,  i  441tli.  Larceny  of  things  severed 

Injury  or  destmction  of  another's  property,  a     from  really,  1 4S60. 

4431.  Injuring  or  destroying  standing  crops.  Every  person  who 
maliciously  injures  or  destroys  any  standing  crops,  grain,  cultivated  fruits,  or 
vegetables,  the  property  of  another,  in  any  case  for  which  a  punishment  is  not 
otherwise  prescribed  by  this  code,  is  guilty  of  a  misdemeanor.    [0.  L.  §  4711. 

CU.  Pen.  C.  2  601. 

4432.  Removing  or  defocing  landmark.  Every  person  who  either: 

1.  Malidotisly  removes  any  monument  erected  for  the  purpose  of  designat- 
ing uiy  point  in  the  boundary  of  any  lot  or  tract  of  land ;  or, 

2.  Haliaonsly  defaces  or  alters  t^e  marlu  upon  any  such  monument;  or, 
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3-.  Maliciously  cntB  down  or  removes  any  tree  upon  which  any  snch  marks 
have  been  made  for  such  parp<^,  with  intent  to  destroy  such  marks, — ^is  gnitty 
of  a  misdemeanor.    [C.  L.  §  4712*. 

Cbl.  PcD.  C.  §  60S*.  U.  S.  moDumenta,  etc.,  g  44S«. 

4433.  Injuring  or  destroying  jail.  Every  person  who  wilfully  and 
intentionally  breaks  down,  pulls  down,  or  otherwise  destroys  or  ingiiree  any 
public  jail  or  other  place  of  confinement,  is  guilty  of  a  felony.    [C.  L.  §  4713. 

CW.  Pen.  c.  8  6oe». 

4434.  Injuring  or  destroying  canal,  reservoir,  etc.  Every  person 
who  wilfully  and  mauciouBly  cuts,  breaks,  injures,  or  destroys  any  bridge,  dam, 
canal,  flume,  aqueduct,  levee,  embankment,  reservoir,  or  other  structure  erected 
to  create  hydraulic  power,  or  to  drain  or  reclaim  any  swamp  and  overflowed  or 
marsh  land,  or  to  conduct  water  for  mining,  manufacturing,  reclamation,  or  agri- 
cultural purposes,  or  for  the  supply  of  the  inhabitants  of  any  city  or  town,  or 
any  embankment  necessary  to  the  same,  or  either  of  them ;  or  wilfully  or  mali- 
ciously makes  or  causes  to  be  made,  any  aperture  in  such  dam,  canal,  flume, 
aqueduct,  reservoir,  embankment,  levM,  or  structure,  with  intent  to  injure  or 
destroy  tiie  same;  or  draws  up,  cuts,  or  injure  any  piles  fixed  in  the  ground  and 
used  for  securing  tmy  lake  or  river  bank  or  walls,  or  any  dock,  quay,  jetty,  or 
lock,  is  punishable  by  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  state  prison  not  exceeding  two  years,  or  by  both  such  fine  and  imprisonment. 
[C.  L.  §  4714*. 

ChI.  Pen.  C.  §  60T*. 

Interfering  with  water  faucet,  etc.,  §3  44iS,  4449.    Int«rferenoe  with  or  Urc^y  of  water,     487S,  4i90. 

4436.  Burning  or  destroying  lumber,  etc.  Boats.  Every  person 
who  wilfully  and  malicioudy  bums,  injures,  or  destroys  any  pile  or  raft  of  wood, 
plank,  boards,  or  other  lumber,  or  any  part  thereof,  or  cuts  loose  or  sets  adrift- 
any  such  raft  or  any  part  thereof,  or  cuts,  breaks,  injures,  sinks,  or  sets  adrift  any 
vessel,  boat,  or  skiff,  the  property  of  another,  is  punishable  by  a  fine  in  any  sum 
less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exoeed- 
ing  six  months.    [C.  L.  §  4716. 

Cal.  Pen.  C.  §  608*.  Burning  property  not  the  sulyect  of  arsm,  2  *tSS, 

4436.  Injuring  or  defacing  U.  S.  moniiments,  etc.  Every  person 
who  wilfully  injures,  defaces,  or  removes  any  signal,  monument,  building,  or 
appnrten^ce  thereto,  placed,  erected,  or  used  by  persons  ^igaged  in  the  United 
States  or  state  survey,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4716*. 

Cal.  Pen.  C.  S  019*.  Removing  or  defacing  other  monoinentB,  |  4482. 

4437.  Injuring  or  destroying  toll-house  or  gate.  Every  person  who 
maliciously  injures  or  destroys  any  toll-house  or  turnpike  gate,  is  guilty  of  a 
misdemeanor.    [C.  L.  §  4702. 

Cal.  Pen.  c.  i  m. 

4438.  Removing  or  iiguring  mile  post,  etc  Every  person  who 
maliciously  removes  or  injures  any  mile  board,  post,  or  stone,  or  guide  post,  or 
any  inscription  on  such,  erected  upon  any  highway,  is  guilty  of  a  misdemeanor. 

[C.  L.  §  4703. 

Cal.  Pen.  C.  g  590. 

4439.  Defacing  or  destroying  official  notice  or  proclamation. 

Every  person  who  intentionally  defaces,  obliterates,  tears  down,  or  destroys  any 
copy  or  transcript,  or  extract  from,  or  of,  any  law  of  the  United  States,  or  of  this 
state,  or  any  proclamation,  advertisement,  or  notification  set  up  at  any  place  in 
this  state,  by  authority  of  any  law  of  the  United  States  or  of  this  state,  or  by 
order  of  any  court  or  of  any  public  officer,  before  the  expiration  of  the  time  for 
which  the  same  was  to  remain  set  up,  is  punishable  by  fine  not  less  than  twenty 
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nor  more  than  one  hundred  dollars,  or  by  impriBonment  in  the  county  jail  not 
more  than  one  month.     [C.  L.  4717*. 
OA.  Pen.  C.  J  61C». 

4440.  Destroying  or  mutilating  written  instrument.  Every  per- 
son who  maliciously  mutilateH,  tears,  defaces,  obliterates,  or  destroys  any  written 
instrument,  the  property  of  "another,  the  false  making  of  which  would  be  forgery, 
is  punishable  by  imprisonment  in  the  stat«  prison  for  not  less  than  one  nor  mow 
than  two  years.     [C.  L.  §  4718. 

Cal.  Pen.  C.  J  617». 

4441.  opening  sealed  letter  of  another.  Every  person  who  wilfully 
and  corrnptly  opens  or  reads,  or  causes  to  be  read,  any  sealed  letter  not  addressed 
to  himself,  without  l>eing  authorized  so  to  do  either  by  the  writer  of  such  letter 
or  by  the  person  to  whom  it  is  addressed,  and  every  perscm  who,  without  the  like 
authority,  publishes  any  of  the  contents  of  such  letter,  knowing  the  same  to  have 
been  unlawfully  opraed,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4719. 

Cal.  Pen.  C.  2  618. 

4442.  Sending  threatening  letter.   Evety  person  who  knowingly  and 

■wilfully  sends  or  delivers  to  another  any  letter  or  writing,  whether  subscribed  or 
not,  threatening  to  accuse  him  or  another  of  a  crime,  or  to  expose  or  publish  any 
■of  his  failings  or  infirmities,  is  guilty  of  a  misdemeanor.    [0.  L.  §  4734. 

C3b1.  Pen.  C.  8  680. 

Extortion,  g$  438IV-430d..  Offense  of  sending  letter  deemed  complete,  when,  g  4493. 

4443.  Disclosing  contents  of  telegram  of  another.  Ever}-  person 
who  wilfully  and  corruptly  discloses  the  contents  of  a  telegraphic  message,  or  any 
part  thereof,  addressed  to  another  person,  without  the  permission  of  such  person, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in 
the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  fine  and  imprisonment.    [0.  L.  472Q. 

Cal.  Pen.  C.  g  619*.  Bribery  of  agent,  etc.,  }  4464. 

4444.  AltOTing  telegraphic  message.  Every  person  who  wilfully  alters 
the  purport,  effect,  or  meaning  of  a  telegraphic  messu^i  to  the  injury  of  another, 
is  punishable  as  provided  in  the  preceding  section.    \C.  L.  §  4721. 

Cnl.  Pen.  C.  §  820. 

4445.  Opening  telegram  addressed  to  another.  Every  person  not 
connected  with  any  telegraphic  ofBce  who,  without  the  authority  or  consent  of 
the  person  to  whom  the  same  may  be  directed,  wilf ally  opens  any  sealed  envelope 
inclosing  a  tel^raphic  message  and  addressed  to  any  other  person ,  with  the  pur- 
pose of  learning  the  contents  of  such  message,  or  who  fraudulently  represents  any 
other  person,  and  tliereby  procures  to  \to.  delivered  to  himself  any  telegraphic  mes- 
sage addressed  to  ^^uch  other  person,  with  the  intent  to  use,  destroy,  or  detain  the 
same  from  the  person  or  persons  entitled  to  receive  such  message,  is  punishable 
as  provided  in  the  two  preceding  sections.    [0.  L.  §  4722. 

Cal.  Pen.  C.  2  Oil. 

Beading  tolegiam  ur  disclosing  contents,  g§  446S,  4464. 

4446.  lAjuring  or  destroying  monuments,  trees,  etc.  Every  per- 
son, not  the  owner  thereof,  who  wilfully  injures,  disfigures,  or  destroys  any 
monument,  work  of  art,  or  useful  or  ornamental  improvement  within  the  limits 

of  any  village,  town,  or  city,  or  any  shade  tree  or  ornamental  plant  growing 
thereon,  whether  situated  upon  private  ground  or  on  any  street,  sidewalk,  or 
public  park  or  place,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4723. 
<!al.  Pen.  C.  g 

4447.  De&oing  or  ii^uring  property  in  public  museum,  etc. 

Every  person  who  maliciously  cuts,  tears,  defaces,  breaks,  or  injureti  any  book, 
map,  chart,  picture,  engraving,  statue,  coin,  model,  apparatus,  or  other  work  of 
literature,  art,  or  mechanics,  or  object  of  curiosity  deposited  in  any  public  library. 
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gallery,  mnwum,  GoUeotaon,  ftur,  or  ezhibitiim,  is  gnillnr  ai  a  miBdeineaiMr. 

[C.  L.  §4724.- 
Cal.  Pen.  C.  § 

4448.  Iiiiuring  gas  or  water  main  or  electrical  apparatoe.  Every 
person  who  wiBulIy  breaks,  digs  up,  obstructs,  or  injures  any  pipe  or  nuun  fgr 
condactlng  gas  or  water,  or  any  works  erected  for  supplying  buildings  wit^  gm, 
electricity,  or  water,  or  any  appurtenance  or  append^^  tii^ewith  oonnectod,  is 
guilty  of  a  misdemeanor.    [C.  h.  §  4726*. 

Cal.  Pen.  C.  2  684'. 

4449.  Interfering  with  water  fouoet.  etc.  Every  peraon  who,  wiA 
intent  to  defraud  or  injure,  opens  or  cauara  to  be  opened,  or  drava  water  fron 
any  stopcock  or  faucet  by  which  the  flow  of  water  is  controlled,  ^ter  having 
been  notified  that  the  same  has  been  closed  or  shut  for  specific  cause,  by  order  oi 
competent  authority,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4726. 

O&l.  PeD.  C.  g  625. 

4460.  Interfering  with  or  larceny  of  water.  Any  person  who,  in 
violation  of  any  right  of  any  other  person,  wilfully  turns  or  uses  tiie  water,  at 
any  part  thereof,  of  any  canal,  ditch,  or  reservoir,  except  at  a  time  or  times  whn 
Ike  use  of  such  water  has  been  duly  distributed  to  Bom  perscm,  or  wilfully  oseB 
any  greater  quantity  of  such  water  than  has  been  duly  distributed  to  him,  or 
in  any  way  changes  the  flow  of  water  when  lawfully  distributed  for  irrigatiDg 
or  other  useful  purposes,  except  when  duly  authorized  to  make  such  diange,  or 
wilfully  and  maliciously  breaks  or  injures  any  dam,  canal,  water  gate,  dit^ 
or  other  means  of  div«*ting  or  conveying  water  for  irrigation,  or  other  oaefnl 
purposes,  is  guilty  of  a  misdemeBiior.    [C.  L.  §  4727. 

Injnring  or  dertn^ng  eanal,  dam,  eto.,  {404.   LuoenT'itf  mtsr,  |{  4838;  MSB. 

4451.  ObBtructing  water  sates  by  floating  timber.  Any  person 
who  shall  raft  or  float  timber  or  wood  down  any  river  or  stream  of  this  state  and 
shall  allow  such  timber  or  wood  to  accumulate  at  or  obstruct  the  water  gates 
ovpned  hy  any  person  or  irrigation  company  taking  or  divwting  the  water  M  said 
river  or  stream  for  irrigaluou  or  manufacturing  purposes,  is  gaill^  of  a  miade- 
meanor.    ['90,  p.  21. 

4452.  Fraudulently  affecting  market  prices.  Every  person  ^ 
wilfully  makes  or  publishes  any  false  statement,  spreads  any  false  rumor,  or 
employs  any  other  false  or  fraudulent  means  or  device,  with  intent  to  affect  the 
market  price  of  any  kind  of  property,  is  gailty  of  a  misdemeancn-.    [C.  L.  §  4681. 

Gal.  Pen.  a  {  385. 


4453.    Overworking,  underfiBeding,  or  beating  onimalB.  Eveiy 

person  who  overdrives,  overloads,  drives  when  overloaded,  overworks,  tortures, 
torments,  deprives  of  necessary  sustenance,  cruelly  beats,  mutilates,  or  cra^J 
kills  any  animal,  or  causes  or  procures  the  same  to  be  done;  and  ev«ry  person 
having  the  chat^  or  custody  of  any  animal,  either  as  owner  or  oth^^ise,  who 
inflicts  unnecessary  cruelty  upon  the  same,  or  wilfully  fai^  to  provide  saA 
animal  with  proper  food,  drink,  shelter,  or  protection  from  the  weather,  sliall, 
for  every  sudi  offense,  be  punished  1^  imprisonment  in  the  county  jail  no^ 
exceeding  three  months,  or  by  fine  not  exceeding  one  hundred  dollars,  or  by  both 
such  fine  and  imprisonment ;  provided,  that  nothing  in  this  section  requiring  food, 
drink,  shelter,  uid  protection  from  the  weather  to  be  famished  any  animal,  shdl 
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be  oozusb'aed  to  apply  to  aaimala  raiming  at  large  upon  the  range.    [C.  L. 

g  4772*. 

UoDt  Pen.  C.  i  1000*.  Cruelty  to  aoimsls,  {  408. 

4454.  Fighting  or  baiting  animals.  Witnessing.  Any  perBon  who 
shall  keep  or  use  any  bull,  bear,  dog,  cock,  or  other  animal,  fowl,  or  bird,  for  the 
pnrpoee  of  fighting  or  baiting,  and  any  person  who  shall  be  a  party  to  or  be 
present  as  a  spectator  at  any  such  fighting  or  baiting,  of  any  bear,  bull,  dog,  cock, 
or  other  animal,  fowl,  or  bird,  toad  any  person  who  shall  rent  any  building,  shed, 
room,  yard,  ground,  or  premises  for  the  purp(^  of  fighting  or  baiting  any  animal, 
fowl,  or  bird,  ae  aforesaid,  or  shall  knowingly  suffer  or  permit  t^  use  of  any 
bnilding,  shed,  room,  yard,  ground,  or  premises  belonging  to  him  or  under  his 
control,  for  either  or  any  of  the  purposes  aforesaid,  shall,  on  conviction  thereof, 
be  adjudged  guilty  of  a  misdemeanor.    [G.  L.  §  4773*. 

4465.  Working  animals  unfit  for  labor.  Transportation.  Aban- 
donment. Every  owner,  possessor,  or  person  having  the  charge  or  custody  of 
any  animal,  who  cruelly  drives  or  works  tiie  same  when  unfit  for  labor,  or  who 
diall  carry,  or  cause  to  be  carried,  in  or  upon  any  vehicle  or  otherwise,  any  live 
animal  having  the  feet  or  legs  tied  together,  or  in  any  other  cruel  or  inhuman 
manner;  or  who  shall  abandon  any  maimed,  sick,  infirm,  or  disabled  £^imal  to 
die  in  any  public  place;  or  who  shall  carry,  or  cause  to  be  carried,  any  live 
animal  in  or  upon  any  vehicle,  or  otherwise,  without  providing  suitable  racks, 
cars,  crates,  or  cages,  in  which  such  animals  may  stand  or  lie  down  during  trans- 
portation, and  whilst  awaiting  slaughter,  shall,  upon  conviction  thereof,  be 
adjudged  guilty  of  a  misdemeanor,  and  shall  be  punished  for  every  such  offense 
in  the  manner  provided  in  seotion  forty-four  hundred  and  fifty-three.  [C.  L. 
§4774. 

4456.  Arrest  of  violators.  Seizure  of  animals.  Any  person  found 
violating  any  of  the  provisions  of  this  chapter,  may  be  arrested  and  held  without 
warrant  in  like  manner  as  in  the  case  of  persons  found  breaking  the  peace,  and 
it  shall  be  the  duty  of  the  person  making  the  arrest,  to  seize  all  animals 
and  fowls  found  in  the  keeping  or  custody  of  the  perscm  anrested,  and  which  are 
then  being  used,  or  held  for  use  in  vidation  of  any  of  Hhe  provisions  of  this  chap- 
ter, and  the  person  making  such  sdzure  shall  cause  such  fuiimals  or  fowls  to  be 
at  onoe  delivered  to  a  poundmaster  of  the  town,  village,  or  dty  in  which  thesfune 
may  be,  and  it  shall  be  the  duty  of  such  poundmaster  to  receive  such  animals  or 
fowls  and  to  hold  the  same  to  be  delivered  to  the  owner  or  his  agent  upon  the  pay- 
ment of  all  chaiges  for  the  maintenance  of  said  animals  or  fowls.    [C.  L.  §  4776. 

4457.  Search  warrant.  Arrest.  Destruction  of  implements. 
When  oompiaint  is  made  on  oath  or  affirmation,  to  any  magistrate  oi  competoit 
jurisdiction,  that  the  complainant  believes  that  any  of  the  provisions  of  this 
chapter  are  being,  or  are  about  to  be,  violated  iu  any  particular  building  or  place, 
such  magistrate,  if  satisfied  that  there  is  reasonable  cause  for  such  belief,  shall 
issue  and  deliver  a  search  warrant  to  any  Bheri£F,  constable,  or  police  ofiicer,  author- 
izing him  to  search  such  building  or  place,  and  to  arrest  any  person  engaged  in 
violating  any  of  the  provisions  of  this  chapter,  as  well  as  any  person  there  present 
and  aiding  or  abetting  therein,  and  to  bring  such  persons  before  some  magistrate 
of  competent  jurisdiction,  to  be  dealt  with  according  to  law.  Such  officer  shall, 
at  tbe  same  time,  seize  and  bring  to  said  ma^strate  every  article  or  instrument 
found  in  said  building  or  place  especially  designed  or  adapted  to  torture  or  inflict 
wounds  upon  any  animal,  or  to  aid  in  the  fighting  or  baiting  of  any  animal ;  and, 
unless  within  ten  days  after  the  trial  of  the  person  or  persons  so  arrested,  the 
owner  of  such  article  or  instrument  shall  show  to  the  satisfaction  of  said  magis- 
trate that  the  same  is  not  designed  or  adapted  to  the  wounding  or  torture  of 
animalB,  or,  if  so  designed  or  adapted,  is  not  intended  to  be  used  or  employed 
for  such  purpose,  tiie  magistrate  shall  destroy  such  article  or  instrument.  [C.  L. 
§  4776. 
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4458.  Society  may  nominate  dei>uty  sherifit  Any  society  incorpo- 
rated in  this  state  for  the  purpose  of  preventing  cruelty  to  animals  may  designate 
one  or  more  persons  in  each  county  of  the  state  to  discover  and  prosecute  aH 
cases  of  the  violation  of  the  provisions  of  this  chapter ;  and  it  shall  be  the  duty 
of  the  sheriff  of  such  county  to  appoint  each  person  so  designated  a  deputy  sheriff, 
provided  such  person  shall  be  of  good  moral  character,  and  each  person  so 
appointed  by  the  sheriff  shall  possess  all  the  powers  of  a  dierifltof  the  countj-  in 
the  enforcement  of  the  provisions  of  this  cluipter.  The  sheriff,  however,  shall 
not  be  responsible  for  any  acts  of  such  person,  but  the  society,  if  incorporated, 
and  if  not,  then  the  officers  and  members  of  the  society,  on  the  request  of  which 
such  perscm  was  appointed,  shall  be  liable  in  the  degree  of  a  princdpal  for  the 
acts  of  an  agent.  Such  deputy  so  appointed  shall  receive  no  comp«isation  from 
the  county  for  such  services.    [C.  L.  §  4777*. 

4459.  "Words  defined.  Acts  of  agents.  In  this  chapter  the  word 
"animal"  or  "animals'*  shall  be  held  to  include  all  brute  creatures,  and  the 
words  "owner"  and  "person"  and  "whoever,"  shall  be  held  to  include  oorpi>- 
rations  as  well  as  individuals;  and  the  knowledge  and  acts  of  agents  of,  nid 
persons  employed  by,  corporations  in  r^ard  to  animals  transported,  own€»d,  or 
employed  by,  or  in  custody  of,  such  corporations,  shall  be  held  to  be  the  acts  and 
knowledge  of  such  corporations.    [C.  L.  §  4780. 


Chapter  53. 
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4460.  Sending  telegram  out  of  order.  Exceptions.  Every  agent, 
operator,  or  employee  of  any  tel^raph  office,  who  wilfully  refuses  or  neglects  to 
send  any  message  received  at  such  office  for  transmission,  or  wilfully  postpones 
the  same  out  of  its  order,  or  wilfully  refuses  or  neglects  to  deliver  any  message 
received  by  telegraph,  is  guilty  of  a  misdemeanor;  protnded,  that  nothing  herein 
contained  shall  be  construed  to  require  any  message  to  be  received,  transmitted, 
or  ddivered,  unless  the  charges  thereon  have  been  paid  or  tendered,  nor  to  require 
the  sending,  receiving,  or  d^veriug  of  any  message  counseling,  aiding,  abetting, 
or  encour^ng  treason  against  the  government  of  the  United  States,  or  the  resist- 
ance to  the  lawful  authority,  or  any  message  calculated  to  further  any  fraudulrat 
plan  or  purpose,  or  to  instigate  or  encourage  the  perpetration  of  any  unlawful 
act,  or  to  facilitate  the  escape  of  any  criminal  or  person  accused  of  crime. 
[C.  L.  §  4728. 

Cftl.  Pen.  C.  §  038. 

4461.  Ofacial  telegrams,  etc.,  have  precedence.  Commimications 
to  and  from  public  officers  on  official  business  may  have  precedence  over  all  oth^ 
communications,  and  intelligence  of  geneial  and  public  interest  for  pnblication 
may  be  transmitted  out  of  its  order.    [C.  L.  §  4728. 

4462.  Operator  using  information  &om  telegrams.  Every  agent, 
operator,  or  employee  of  any  telegraph  office  who  in  any  way  uses  or  appropriates 
any  information  derived  by  him  from  any  private  message  passing  through  his 
hands  and  addressed  to  any  other  person,  or  in  any  other  manner  acquired  Ijy 
him  by  reason  of  liis  trust  as  such  agent,  operator,  or  employee,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in  any  manner  turns, 
or  attempts  to  turn,  the  same  to  his  own  account,  profit,  or  advantage,  is  punish- 
able by  imprisonment  in  the  state  prison  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  bv  both  such  fine  and  imprisonment.  [C.  L. 
§  4729. 

ObI.  Pen.  C.  2  689». 
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4463.  Clandestinely  learning  contents  of  telegram.  Every  person 
who  by  means  of  any  machine,  instrument,  or  contrivance,  or  in  any  other 
manner,  wilfully  and  fraudulently  reads  or  attempts  to  read,  any  message,  or  to 
learn  the  contents  thereof,  whilst  the  same  is  being  sent  over  any  telegraph  line, 
or  wilfully  and  fraudulently  or  clandestinely  learns,  or  attempts  to  learn,  the 
contents  or  meaning  of  any  message  while  the  same  is  in  any  telegraph  office, 
or  is  being  received  thereat  or  sent  therefrom,  or  who  uses  or  attempts  to  use,  or 
communicates  to  others,  any  information  so  obtained,  is  punishable  as  provided 
in  the  preceding  section.    {C.  L.  §  4730. 

Cnl.  Pen.  C.  S  640.  Opening  telegram  iddressed  to  uiother,  g  444S. 

4464.  Bribery  of  telegraph  agent,  etc.  Every  person  who,  by  the 
payment  or  promise  of  any  bribe,  inducement,  or  reward,  procures  or  attempts  to 
procure  uiy  tel^rapb  agent,  operator,  or  employee  to  disclose  any  private  mes- 
sage or  the  contents,  purport,  substance,  or  meaning  thereof,  or  offers  to  any  such 
agent,  operator,  or  employee  any  bribe,  compensation,  or  reward  for  the  dis- 
closure of  any  private  information  received  by  him  by  reason  of  his  trust  as  such 
agent,  operator,  or  employee,  or  uses  or  attempts  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  forty-four  hundred  and  sixty-two. 


4465.  Injuring  or  interfering  with  telegraph  or  electric  line,  etc. 
Every  person  who  shall  wilfully  or  maliciously  cut,  break,  or  throw  down  any 
electric  light,  power,  telegraph,  or  telephone  pole,  or  any  tree  or  other  material 
used  in  any  electric  light,  power,  tel^raph,  or  telephone  line ;  or  who  shall  wil- 
fully and  maliciously  break,  displace,  or  injure  any  insulator  in  use  in  any  ^ectric 
light,  power,  telegraph,  or  telephone  line;  or  who  shall  wilfully  mid  maliciously 
cut,  break,  or  remove  from  its  insulator  any  wire  used  as  an  electric  light,  power, 
tel^raph,  or  telephone  line ;  or  shall,  by  the  attachment  of  a  ground  wire  or  by  any 
other  contrivance,  wilfully  destroy  the  insulation  of  such  electric  light,  power, 
tele^fraph,  or  telephone  line,  or  intercept  the  transmission  of  the  electric  current 
through  the  same;  or  shall  in  any  other  manner  wilfully  injure,  molest,  or  destroy 
any  property  or  materials  appertaining  to  any  electric  light,  power,  telegraph, 
or  telephone  line ;  or  shall  wilfully  interfere  with  the  use  of  any  such  line ;  or 
olwb'nct  or  postpone  the  traiumission  of  any  message  o\&c  any  telephone  or  tele- 
graph line,  or  procure  or  advise  any  such  injury,  interference,  or  obstruction  to 
any  of  such  lines ;  the  person  so  offending  shfdl  be  deemed  guilty  of  a  misde- 
meanor.    [C.  L.  §  4732*. 

4466.  Keeping  opium  den.  Selling  opium.  Any  person  who  shall 
establish  or  keep  a  house  wherein  opium  is  smoked  or  chewed  by  others  than 
the  members  of  bis  family,  and  any  person  who  shall  sell,  or  give  to  another,  not  a 
member  of  his  family,  in  the  house  where  his  family  shall  live,  any  opium  to  be 
smoked  or  diewed,  whether  in  a  house  kept  or  used  for  such  purposes,  or  else- 
where, shall  be  deemed  guilty  of  a  misdemeanor.     [C.  L.  §  2259. 

4467.  Id.  Renting  house  to  be  so  used.  Where  a  proprietor,  land- 
lord, or  agent,  shall  rent  any  house,  knowing  that  it  is  intended  to  be  used  for 
any  of  the  purposes  mentioned  in  the  next  preceding  section,  and  it  shall  be  so 
used,  such  proprietor,  landlord,  or  agent,  shall  be  deemed  guilty  of  a  misde- 
meanor.   [C.  L.  §  2260. 

4468.  Selling  or  using  opium.  Any  clerk,  servant,  or  employee,  in 
any  such  house,  who  may  aid  in  such  use  of  opium,  and  every  person  resorting 
thereto,  who  shall  so  use  opium  by  smoking  or  chewing  it,  shall  be  deemed  guilty 
of  a  misdemeanor.    [C.  L.  §  2261. 

4469.  Selling  opium,  tobacco,  etc.,  to  minor.  Any  person  who  shall 
sell,  give,  or  furnish,  any  cigar,  cigarette,  or  tobacco,  in  any  form,  or  any  opium 
or  any  otiher  narcotic,  in  any  form,  to  any  person  under  eighteen  years  of  age  in 


[C.  L.  §  4731. 


Gal.  Pen.  C.  i  641. 
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this  Btate  shall  be  guilty  of  a  misdemeanor,  Mid,  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  less  than  ten  nor  more  thiui  one  hundred  dollars.  Th6 

provisions  of  this  section  shall  not  apply  to  the  use,  ^le,  giving,  or  furnishing  of 
any  narcotic  upon  the  prescription  of  a  physician.    ['90,  pp.  96,  97. 

Belling  liquor  to  minor,  |  4245. 

4470.  Obtaining  food,  etc.,  under  fklse  pretenses.  Any  person  -who 
shall  put  up  at  any  hotel,  inn,  or  boarding  house,  and  shall  procure  any  food, 
entertainment,  or  accommodation,  without  paying  therefor,  except  where  credit 
is  given  by  express  agreement,  with  intent  to  cheat  or  defraud  such  owner 
or  keeper  thereof  out  of  the  pay  for  the  same ;  or  who,  with  intent  to  cheat  or 
defraud  such  owner  or  keeper  out  of  the  pay  therefor,  shall  obtain  credit  at  any 
hotel,  inn,  or  boarding  house  for  such  food,  enteitainment,  or  accommodation 
means  of  any  false  show  of  ba^age  or  effects  bronght  thereto ;  or  who  shall  with 
such  intent  remove  or  cause  to  be  removed,  any  bagga^,  or  effects  from  any 
hotel,  inn,  or  boarding  house,  while  there  is  a  lien  existing  thereon  for  the  proper 
chaises  due  from  him  for  fare  and  board  fnmished  therdn,  shall  be  punished  hy 
a  fine  not  exceeding  one  hundied  dollars,  or  by  imprisonment  in  ilie  oonnty 
not  exceeding  three  months.    [C.  L.  §  2964. 

4471.  Innkeeper  refusing  guest.  Carrier  refusing  pSLBsenger. 
Every  person  and  every  agent  or  officer  of  any  corporation  carrying  on  bnsinefls 
as  an  innkeeper,  or  as  a  common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to  reoeiTe  and  carry  any 
passenger,  is  guilty  of  a  misdemeanor.    [G.  L.  §  4562. 

Oal.  Pen.  C.  2  865. 

4472.  Vagrancy.  Begging.  Prostitution.  Drunkenness.  Every 

person,  except  an  Indiim,  without  visible  means  of  living,  who  has  tlie  physical 
alulity  to  work,  and  who  does  not  for  the  period  of  ten  days  se^  employment 
nor  labor  when  employment  is  offered  him ;  every  healthy  b^^ar  who  eolicito 
alms  as  a  basiness ;  every  person  who  roams  about  tvom  pla(»  to  place  without 
amy  lawful  business ;  every  idle  or  dissolute  person,  or  associate  of  known  thieves; 
who  wanders  about  the  streets  at  late  or  unusual  hours  of  the  night,  or  who 
lodges  any  bam,  shed,  shop,  outhou.«e,  vessel,  or  place  other  than  snch  as  is 
kept  for  lodging  purposes,  without  the  permission  of  the  owner  or  party  entitied 
to  the  possession  thereof;  every  lewd  and  dissolute  person,  who  lives  in  and 
about  houses  of  ill-fame,  and  every  common  prostitute  and  common  drunkard,  U 
a  vibrant  and  panishiUile  by  imprisonment  in  the  county  jail  not  exceeding 
nine^  days.    [C.  L.  §  4733. 

Gal.  Pen.  C.  g  847. 

4473.  De&cing  marks  upon  lumber,  etc.  Every  person  who  cuts  on% 
^ters,  or  defaces  any  mark  made  upon  any  Ing,  lumber,  or  wood,  or  puts  a  false 
mark  thereon,  with  intent  to  prevent  the  owner  from  discovering  its  identity,  is 
guilty  of  a  misdemeanfH*.    [G.  L.  §  4656. 

Cal.  Fen.  C.  g  SEW.  False  weights  and  measares,  2}  44M-4407. 

4474.  Altering  mark  or  brand  on  animal.  Every  person  who  marks 
or  brands,  or  who  alters  or  defaces  the  mark  or  brand  of  any  horse,  raare,  geld- 
ing, cf}lt,  jack,  jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  h<^,  ^oat,  or 
pig  belonging  to  anotiOier,  with  intent  thereby  to  steal  the  same,  or  to  prevent 
identification  tiiereof  by  tiie  true  owner,  must  be  punished  as  in  case  of  larceny 
of  property  of  like  value.    [0.  L.  g  4667*. 

Cal.  Pen.  C.  9  807*. 

Unng  brand  in  place  and  poBitionTec«d«d  to  anotlier,  amiademcaaor,  {48. 

4476.  Fraud  in  packing  merchandise,  etc.  Every  person  who,  in 
patting  up  in  any  bag,  bale,  box,  lutn'el,  or  otho*  packuge,  any  bops,  cotton,  wocd, 
gnun,  hay,  or  other  goods  usually  sold  in  bags,  Iwles,  l^zes,  barrels,  or  packBge9 
by  weight  puts  in  or  conceals  tiierein  anything  whatever,  for  the  purpose  of 
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increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or  package,  is  punishable 
by  a  fine  of  twenty-five  dollare  for  each  offense.    [C.  L.  §  4573. 

Cal.  Pen.  C.  }  881* 

4476.  Cutting  timber  on  public  lands.  Exceptions.  Every  per- 
fion  who  wilfully  and  without  authority  enters  upon  the  puWic  lands  of  the  state 
imd  cuts  down,  destroys,  or  injures  any  kind  of  wood  or  timber,  except  cedar, 
qnaking  asp,  maple,  oak,  mahogany,  and  pinion  pine,  growing  upon  such  lands, 
diall  be  guilty  of  a  misdemeanor ;  provided,  that  nothing  contained  herein  shall 
prevent  any  miner  from  clearing  his  land  in  the  ordinary  working  of  his  mining  / 
claim,  or  the  taking  or  cutting  timber  for  the  making  or  improvement  of  roads 

or  bridges.    ['96,  p.  251. 

4477.  Unlawful  to  cut  green  timber  from  public  lands.  Pen- 
alty. It  is  hereby  declared  to  be  and  is  hereby  made  unlawful  for  any  person  to 
cut,  use,  have  in  his  possession,  offer  for  sale,  or  convey  away  from  any  of  the 
public  or  state  lands  of  Utah,  any  green  spruce,  fir,  or  balsam  trees,  under  eight 
in<dieB  in  diameter  at  the  butt  except  for  transplantdng;  provided,  that  this  section 
shall  not  be  deemed  to  apply  to  any  cutting  of  timber  on  the  public  domain  under 
authority  of  congress,  or  to  any  cutting  of  lumber  for  building  purposes  that  is 
or  may  hereafter  be  authorized  by  law.  Any  person  found  guilty  of  violating 
any  provimons  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor.  ['97, 
p.  89. 

State  land  board  to  protect  stowing  timber,  8864. 

4478.  Exposing  growing  trees  to  fire.  Any  person  negligently  or 
wUfuUy  exposing  growin'g  trees,  shrubs,  or  undei^rowth  standing  on  tjie  public 
domain  to  danger  of  destruction  by  fire,  shall  be  guilty  of  a  misd^eanor.  ['92, 
p.  27. 

4479.  Firing  prairie,  wood,  grass,  or  grain.  Every  person  who 
maliciously  or  negligently  seta  on  fire,  or  causes  or  procures  to  be  set  on  fire, 
any  woods,  prairies,  grasses,  or  grain,  on  any  lands,  public  or  private,  is  guilty 
of  a  misdemeanor.    [G.  Jj.  §  4576. 

OaL  P«D.  C.  i  384*. 

4480.  Obstructing  attempts  to  extinguish  fire.  Every  person  who, 
at  t^e  burning  of  a  building,  disobeys  the  lawful  orders  of  any  public  officer 
or  firemiui,  or  offers  aaay  reustance  to  or  interference  vith  the  lawful  efforts  of  any 
fireman  or  company  of  fireman  to  extinguish  the  same,  or  engages  in  any  disor- 
derly conduct  calculated  to  prevent  the  same  from  being  extinguished,  or  who 
forbids,  prevents,  or  dissuades  other.s  from  assisting  to  extinguish  the  same,  is 
guilty  of  a  miBdemeanor.    [C.  L.  §  4677. 

C»1.  Pen.  C.  §  885. 

4481.  Taking  toll  without  haying  licenee.    Every  person  who  t^^p^u^H-^^^C 
demands  or  receives  compensation  for  the  use  of  any  bridge  or  ferry,  or  who  sets 
up  or  keeps  any  road,  bridge,  ferry,  or  constructed  ford,  for  the  purpose  of 
Kcdving  any  remuu^ation  for  the  use  of  the  same,  without  the  authority  of  law, 
is  guilty  of  a  misd«neanor.    [0.  L.  §  4578. 

Gal.  Pen.  C.  i  886. 

Owner  of  ferry  to  obtain  frsncbisc  from  county,  g  511,  sub.  29. 

4482.  Forging  or  counterfeiting  trade-mcurk.  Every  person  who 
wilfully  foi^es  or  counterfeits,  or  procures  to  be  forg^  or  conntmfeited,  any 
liade-mark  usually  afiixed  by  any  permHj  or  by  any  association  or  union  of 
workingmen,  to  his  goods,  wMch  has  been  recorded  in  the  offi<%  of  the  secretary 
ef  state,  with  intent  to  pass  off  any  goods  to  which  such  foiled  or  counterfeit^ 
tasde-mark  is  affixed,  or  intended  to  be  affixed,  as  the  goods  of  such  penton  or 
such  association  or  union  of  wwkingmen,  is  guilty  of  a  misdemeanor.  [C.  L. 
i  4551* 

Oil  Pen.  C.  i  8B0».  Tiade-mark,  how  obtained.  U  87»HB788. 
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4483.  Selling  goods  bearing  counterfeited  trade-mark.  Every 
person  who  sells,  or  keeps  for  sale,  any  goods  upon  or  to  whicb  any  coanterfeitBd 
trade-mark  haa  been  aiiixed,  after  such  trade-mark  ba«  been  recorded  in  the  office 
of  the  secretary  of  state,  intending  to  represent  Buch  goods  aa  the  genuine  goods 
of  another,  knowing  the  same  to  be  counterfeited,  is  guilty  of  a  misdnneanor. 
[C.  L.  §4662*. 

Cai.  Fen.  C.  2  861. 

4484.  "Forged  trade-mark,"  etc.,  defined.  The  phrases  -'forged 
trade-mark ' '  and  ' '  counterfeited  trade-mark, ' '  or  their  equivalents,  ae  used  in  tiiis 
chapter,  include  every  alteration  or  imitation  of  any  trade-mark  so  resembling 
the  original  as  to  be  likely  to  dec^ve.    [G.  L.  §  4553. 

CU.  Pen.  C.  2  862. 

4485.  "  Trade-mark  "  defined.  The  phrase  "  trade-mark,"  as  used  in 
the  three  preceding  sections,  includes  every  description  of  word,  letter,  device, 
emblem,  stamp,  imprint,  brand,  printed  ticket,  label,  or  wrapper,  usually  i^ed 
by  any  mechanic,  manwFacturer,  druggist,  merchant,  or  tradesman,  or  by  any 
association  or  union  of  workingmen,  to  denote  any  goods  to  be  goods  impwled, 
manufactured,  produced,  compounded,  or  sold  by  h^,  or  by  such  association  or 
union  of  workingmen,  other  than  any  name,  word,  or  expression  generally  denot- 
ing any  goods  to  be  of  some  particular  class  or  description.    [C.  L.  §  4554*. 

Cal.  Pen.  C.  g  35a».  "Tradje-mark  "  defined,  5  2720. 

4486.  Refilling  cask,  etc.,  bearing  trade-mark.  Every  person  who 
has  or  uses  fuiy  cask,  bottle,  vessel,  case,  cover,  label,  or  other  thing  bearing  cr 
having  in  any  way  connected  with  it  the  duly  filed  trade-mark  or  name  ot 
anothw,  for  ^e  purpose  of  disposing  with  intent  to  deceive  or  defraud,  or  any 
article  other  than  that  which  such  cask,  bottle,  vessel,  case,  cover,  label,  or  otber 
thing  originally  contained  or  was  connected  with  by  the  owner  of  such  trade- 
mark or  name,  is  guilty  of  a  misdemeanor.    [C.  L.  §  4555. 

Cal,  Pen.  C.  g  364. 

4487.  High  hats  to  be  removed  at  theatre,  etc.  Penalty.  Any 

person  attending  a  theatre,  opera  house,  or  an  indoor  place  of  amusement  as  a 

spectator  shall  remove  headwear  tending  to  obstruct  the  view  of  any  other  persm. 
Any  person  violating  any  of  the  provisions  of  this  section  shall  be  subject  to  a  fine 
of  not  less  than  one  dollar  nor  more  than  ten  dollars  for  each  offense,  upon  con- 
viction thereof.    ['97,  p.  22. 


4488.  A  crime  punishable  under  one  provision  only.  An  act  or 

omission  which  is  made  punishable  in  different  ways  by  different  provisions  of  thi» 
code  may  be  punished  under  either  of  such  provisions,  but  in  no  case  can  it  be 
punished  under  more  than  one ;  an  acquittal  or  conviction  and  sentence  undw 


Oal.  Pen.  C.  i  664. 

A  penoD  shall  not  be  twice  put  in  itapaxdy  for  the  aime  offesK,  Cm.  ait.  1,  nee.  12;  1 4Sli. 

4489.  Act  punishable  under  foreign  law  also.  Eflbct  An  acior 

omission  declared  punishable  by  this  code  is  not  less  so  because  it  is  also  pnnisb- 
able  under  the  laws  of  another  state,  govemmrait,  or  country,  unless  the  conbwy 
is  expressly  declared.    [C.  L.  §  4737. 

Cal.  Pen.  C  }  6SB. 
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4490.  Foreign  acquittal  or  conviction  a  bar.  Whenever  on  the 
trial  of  an  accused  person  it  appears  that  upon  a  criminal  proBecution  under 
tiie  laws  of  a  state,  government,  or  country,  founded  upon  the  act  or  omission  in 
respect  to  which  he  is  on  trial,  he  has  been  acquitted  or  convicted,  it  is  a  sufficient 
defense.  [C.  L.  §  4738. 
OftL  Pen.  C.  g  «».  Similar  sectlcm,  i  4S88. 

4401.  When  act  both  crime  and  contempt.  A  criminal  act  is  not 
leas  punishable  as  a  crime  because  it  is  also  declared  to  be  punishable  as  a  con- 
tempt.   [C.  L.  §  4739. 

cu.  Fen.  a  2  asr. 

4402.  Id.  Mitigation  if  contempt  has  been  punished.  When  it 
appears,  at  the  time  of  posing  sentence  upon  a  person  convicted  upon  indictment 
or  information,  that  such  person  has  already  paid  a  fine  or  suffered  an  imprison- 
ment for  the  act  of  which  he  stands  convicted,  under  aa  order  adjudging  it  a 
contempt,  the  court  authorized  to  pass  sentence  may  mitigate  the  punishment  to 
be  imposed,  in  its  discretion.    [G.  L.  §  4740. 

Od.  Phi.  C  {  658^. 

.4403.   Unlawfully  sending  letter.   When  offense  complete.  In 

the  various  cases  in  which  the  sending  of  a  letter  is  made  criminal  by  this 
code,  the  offense  is  deemed  complete  from  the  time  when  Buch  letter  is  deposited 
in  any  postoffice,  or  any  other  plax^,  or  delivered  to  any  person,  wiih  intent 
that  it  shall  be  forwarded.    [0.  L.  §  4741. 

Oil.  Pen.  C.  3  660.  Sending  threatening  letter,  U  ^390,  41«S. 

4404.  Performance  by  one  for  another.  Sffect.  No  person  is  pun- 
ishable for  an  omission  to  perform  an  act,  where  such  act  has  been  performed  by 
anothw  person  acting  in  his  behalf  and  competent  by  law  to  perform  it.  [C.  Lu 
§4742. 

C»I.  Pen.  C.  S  668. 

4406.  Attempt  defined.  Conviction  although  crime  committed. 
Any  act  done  with  intent  to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission,  is  an  attempt  to  commit  a  crime.  Any  person  may  be  convicted  of 
an  attempt  to  commit  a  crime,  although  it  appears  on  the  trial  that  the  crime 
intended  or  attempted  was  perpetrated  by  such  person  in  pursuance  of  such 
attempt,  unless  t^e  court,  in  its  discretion,  dischaii^  the  jury  and  directs 
sufdi  person  to  be  tried  for  such  crime.    [C.  L.  §  4743*. 

Oa.  Pen.  C.  i  683*.  4178.    Aanolts  with  intent  to  eommit  fUonles, 

Description  in  indictment  oS  person  upon  whom     {j}  ti79-418L 
iqjiury  attempted,  2  4738,   Attempts  to  kfll,  4177, 

4406.  Penalties  for  attempts.  Every  person  who  attempts  to  commit 
any  crime,  but  fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof, 
is  punishable,  where  no  provision  is  made  by  law  for  the  punishment  of  such 
attempts,  as  follows: 

1.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in  the  state 
prison  for  five  years  or  more,  or  by  imprisonment  in  a  county  jail,  the  person 
guilty  of  such  attempt  is  punishable  by  imprisonment  in  the  state  prison,  or  in  a 
county  jail,  as  the  case  may  be,  for  a  term  not  exceeding  one-half  the  longest 
term  of  imprisonment  prescribed  upon  a  conviction  of  the  offense  so  attempted ; 
provided,  that  in  case  such  longest  term  be  for  life,  the  imprisonment  shtdl  be 
for  not  more  than  twenty  years. 

2.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in  the  state 
prison  for  any  term  leas  than  five  years,  the  person  guilty  of  such  attempt  is  pun- 
ishable by  imprisonment  in  the  county  jail  for  uot  more  than  one  year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the  offender  convicted 
of  such  attempt  is  punishable  by  a  fine  not  exceeding  one-ludf  the  largest  fine 
irliich  may  be  imposed  upon  a  conviction  of  the  offense  so  attempted. 
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4.    If  the  offenee  so  attempted  is  punishable  by  imprisonm^t  and  bja  fine, 

the  offender  convicted  of  such  attempt  may  be  punished  by  both  impriaonment 

and  line,  not  exceeding  one-half  the  longest  term  of  imprisonment  imd  oat- 

half  the  largest  fine  which  may  be  imposed  upon  a  conviction  for  the  offense  m 

attempted.    [C.  L.  §  4744*. 

Cal.  Pen.  C.  ?t  6«4.  impriaoned  had  he  committed  the  crime,  tbepeti- 

When  agreement  to  commit  acrimo  isaconspi-  tionermightbe8enteiicedfortwelveyearB,altlion^ 

Tac7,     4X56-^158.  it  was  ancertun  that  he  woold  have  lived  twest7- 

Petitioner  was  sentenced  to  imprisonment  for  fonr  years  had  he  committed  the  crime  and  been 

twelve  years  for  an  attempt  to  commit  murder;  sentenced  for  life.    In  re  De  Camp,  —  (j.  — ;  49  P. 

held,  that  under  section  474i,  C.  L.  1888,  providing  82S.    Attempta  to  murder  otherwise  than  by  poiMB- 

that  a  person  attempting  to  commit  a  crime  may  be  ing  or  assault  are  included  in  thegenenl  deEeriiiliw 

sentenced  to  imprisaament  not  exceeding  half  of  of  attempted  crimes  defined  In  section  4744,  C.  L. 

tlie  longest  term  fur  which  he  might  have  been  1888.  Id. 

4497.  Failure  of  attempt  but  commission  of  other  crime.  The 

last  two  seotiona  da  not  protect  a  person  who,  in  attempting  unsucce^uIFy  to 
commit  a  crime,  accomplishes  the  commission  of  another  and  different  crime, 
whether  ^eater  or  less  in  guilt,  from  suffering  the  punishment  prescribed  by  Ut 
for  the  crime  committed.    [C.  L.  §  4745. 
Cal.  Pen.  C.  |665. 

4498.  Conviction  of  two  or  more  crimes.  Terms.  When  any  per 
son  is  convicted  of  two  or  more  crimes  before  sentence  has  been  pronounced  upon 
him  for  either,  the  imprisonment  to  which  he  is  sentenced  upon  the  second  or 
other  subsequent  conviction,  must  commence  at  the  termination  of  the  first  term 
of  imprisonment  to  .  which  he  shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  snbseqaent  term  of  imprisonment,  as  the  case  may  be.  [C  U 
§  4746. 

CM.  Pen.  C.  g  689. 

4499.  Wiien  term  of  Imprisonment  begins.  Temporary  release. 
The  term  of  imprisonment  fixed  by  the  judgment  in  a  criminal  action  commmces 
to  run  only  upon  the  actual  delivery  pf  the  defendant  at  the  place  of  imprison- 
mentf  and  if  thereafter,  during  such  term,  the  defendant  by  any  1^^  means  is 
temporarily  released  from  such  imprisonmfflit  and  subsequently  returned  tiiereto, 
file  time  during  which  he  was  at  large  must  not  be  computed  as  part  of  sach 
term.    [C.  L.  §  4747. 

Cal.  Pen.  C.  §  670. 

Delivery  of  defendant  after  judgment,  2^4926,  4827. 

4500.  Penalty  when  maximum  imprisonment  not  fixed.  When- 
ever any  person  is  declared  punishable  for  a  crime  by  imprisonment  in  the  state 
prison  for  a  term  not  less  thian  any  specified  number  of  years  and  no  limit  to  the 
duration  of  such  imprisonment  is  declared,  the  court  authorized  to  pronoanoe 
judgment  upon  such  conviction,  may,  in  its  discretion,  sentence  such  offender  to 
imprisonment  duiing  his  natural  life,  or  for  any  number  of  years  not  less  thui 
that  prescribed.    [0.  L.  §  4748. 

Gal.  Pen.  C.  $  671. 

Coart  to  determine  and  Impoae  pnnlaluna&t,  22  *OISS,  40B0. 

4601.  Civil  rights  suspended  by  term  less  than  life.  Asenteneeof 
imprisonment  in  the  state  prison  for  any  term  less  than  for  life,  suspends  »B 
civil  rights  of  the  person  so  sentenced  during  such  imprisonment  and  forfeits 
all  private  trusts  and  all  public  offices,  authority,  or  power.    [C.  L.  §  4749*. 

Cal.  Pen.  C.  g  873». 

4602.  Prisoner  for  life  thereafter  deemed  civilly  dead.  A  person 
sentenced  to  imprisonment  in  the  state  prison  for  life  is  thereafter  deemed  cirilly 
dead.    [C.  L.  §  4750. 

Cal.  Pen.  C.  2  674. 

4503.  Two  preceding  sections  qualified.  The  provisions  of  the  two 
preceding  sections  must  not  be  construed  to  render  the  persons  therein  mentioi»d 
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incompetent  as  witnesses  upon  the  trial  of  a  criminal  action  or  proceeding,  or 
incapable  of  making  and  acknowledging  a  sale  or  conveyance  of  property,  or  to 
make  a  last  will  and  testament  or  to  do  Buch  other  acts  as  are  permitted  by  law. 
[C.  L.  §  4751. 

GU.  Pen.  C.  2  975*. 

4504.  Person  of  convict  under  protection  of  law.  The  person  of  a 
convict  sentenced  to  imprisonment  in  the  state  prison  is  under  the  protection  of 
the  law,  and,  any  injury  to  his  person,  not  authorized  by  law,  is  punishable  in  the 
same  manner  as  if  he  were  not  convicted  or  sentenced.    [0.  L.  §  4752. 

CbI.  Fen.  C  ^  676.  essary  rigor.  Con.  art.  1,  seo.  9.    InhnnuuUty  to 

Penons  Imprisoned  not  to  be  treated  nith  annec-     prisoner,     4141,  4143. 

4505.  No  forfeiture  unless  expressly  provided.  No  conviction  of 
any  person  for  crime  works  any  forfeiture  of  any  property,  except  in  cases  in 
which  a  forfeiture  is  expressly  imposed  by  law,  and  all  forfeitures  to  this  state 
in  the  nature  of  a  deodand,  or  where  any  person  shall  flee  from  justioe,  are 
abolished.    [C.  L.  §  4753. 

CU.  Fen.  C.  2  077.  Bill  of  attainder  forbidden,  Con.  art  1,  bo&  18. 


Digitized  by 


Digitized  by 


Google 


TTTLE  76. 


CODE  OF  CRIMINAL  PROCEDURE. 


CHAPTER  1. 

PRELIMINARY  PROVISIONS. 

4606.  Name  of  title.  T\aB  title  shall  be  known  as  the  Code  of  Criminal 
Procedure. 

4507.  Oriminal  procedure  shall  be  as  herein  prescribed.  The  pro- 
cedure in  criminal  cases  in  the  courte  of  this  state  shall  be  as  prescribed  in  this 

code.    [C.  L.  §  4781. 

PnMecDtions  pending  when  repeal  takes  effect  to     utes  retroactive,  §  2490.   No  ex  poet  facto  Uwahidl 
be  conformed  to  proTisionB  of  revised  atatotes,  as     be  paeaed,  Con.  art.  1,  sec.  18. 
&r  as  consistent,  «  2486.   No  part  of  revised  stat- 

4508.  Legal  conviction  must  precede  punishment.  No  person 
shall  be  punished  for  a  public  oSenBe,  except  upon  a  l^al  conviction  in  a  court 
having  jurisdiction  thereof.    [C.  L.  §  4782. 

Oal.  Pen.  C.  2  681. 

No  person  shall  be  deprived  of  life  or  liberty  without  due  process  of  law,  Con.  art.  1,  sec.  7. 

4509.  Prosecution  by  information  or  indictment.  Other  prose- 
cutions. Every  public  offense  must  be  prosecuted  by  information  after  examina- 
tion and  commitment  by  a  magistrate,  unless  the  exfunination  be  waived  by  the 
accused  with  the  consent  of  the  state,  or  hy  indictment,  wil^  or  without  such 
euunination  and  commitment,  except: 

1.  Where  proceedings  shall  be  had  for  the  remove  of  a  dvil  officer  <tf  the 
state,  of  ap<^tical  subdivision  thereof,  of  a  municipality,  or  of  a  school  dislsict. 

2.  Offenses  arising  in  the  militia  when  in  actnal  service,  and  in  the  land 
wd  naval  forces  in  time  of  war  or  public  danger,  or  which  &e  state  may  keep, 
with  the  consent  of  <x>ugress,  in  time  of  peace. 

3.  Offenses  triable  in  justices'  and  police  courts.    [C.  L.  §  4783*. 

Cat.  jp«n.  C.  9  662*.  21;  SS  45W-4080.     Powers  of  coortihmartial  not 

PnaeeatiOD  07  information  or  indictment  after  anected  br  penal  code,  J  40B7.   Foweta  of  courta- 

WTMnlnaUon  and  commitment,  or  waiver,  Con.  art.  martial,  ti  1481-1480. 

1.  sec  13.    Bemoval  of  civil  otncer.  Con.  art.  6,  sec. 

4510.  Criminal  action  defined.  The  proceeding  by  which  a  pei^n 
charged  with  a  public  offense  is  accused  and  brought  to  trifu  and  punishment,  is 
known  as  a  criminal  action.    [G.  L.  §  4784. 

OaL  Pen.  C.  2  688. 

4511.  Prosecutions  to  be  in  the  name  of  the  state.  A  criminal 
action  sh^I  be  prosecuted  in  the  name  of  the  state  of  Utah,  as  a  party,  against 
the  person  chared  with  the  offense.    [C.  L.  §  4785. 

Cal.  Pmj.  C.  g  684»  by  the  authority  of  "The  State  of  Utah,"  Con. 

All  proaecations  to  be  conducted  in  the  name  and      art.  8,  sec.  18. 

4512.  Party  prosecuted  known  as  defendant.  The  party  prose- 
cuted in  a  criminal  action  is  designated  in  this  code  as  the  defendant.  [0.  L. 
§4786. 

Od.  Pen.  C.  2  flSB. 

(947) 
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45 1 3.  Bights  at  the  defendant.  In  criminal  prosecationa  the  defendant 

shall  be  entitled : 

1.  To  appear  and  defend  in  person  and  by  counsel. 

2.  To  demand  the  nature  and  cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof. 

3.  To  testify  in  his  own  behalf. 

4.  To  be  confronted  by  the  witnesses  against  him,  except  that  where  the 
diarge  has  been  preliminarily  examined  before  a  committing  magiiArate  and 
the  testimony  taken  down  by  question  and  answer,  in  the  presence  of  the  defend- 
ant, who  has,  either  in  person  or  by  counsel,  cross-examined,  or  has  had  an 
opportunity  to  cross-examine,  the  witness,  or  where  the  testimony  of  a  witneae 
on  the  part  of  the  Ktate,  who  is  unable  to  give  security  for  his  appearance,  has 
been  taken  conditionally  in  like  manner  in  the  presence  of  the  ddfendant,  who 
has,  either  in  person  or  by  counsd,  cross-examined,  or  has  had  an  opportunity  to 
cross-examine,  the  witness,  the  deposition  of  sudi  witness  may  be  read,  uptm 
it  being  satisfactorily  shown  to  the  court  that  he  ia  dead  or  insane,  or  cannot, 
with  due  diligence,  be  found  within  the  state. 

6.  To  have  compulsory  process  to  compel  the  attendance  of  witnesses  in  his 
own  behalf. 

6.  To  have  a  speedy  public  trial  by  an  impartial  jury  of  the  county  or  dia- 
trict  in  which  the  offense  is  alleged  to  have  been  committed, 

7.  To  the  right  of  appeal  in  all  cases.    [C.  L.  §  4787*. 

CbL  Pmi.  C.  {  086*.  qaent  trial,  3  501S.  CtanfltltationAliigliti,0«.Mt 

When  reported  testimony  maj  be  used  on  eubee-     1,  seoe.  7-18. 

4514.  Defiandant  not  compelled  to  advance  fees.  In  no  instance 
shall  any  accused  person,  before  final  judgmrat,  be  compelled  to  advwice  mon^ 
or  fees  to  secure  the  rights  herein  guaranteed. 

Constitutional  provision,  Con.  art.  1,  see.  12. 

4515.  Defendant  need  not  testify.  Husband  or  wife  as  witneea. 
Twice  in  jeopardy.  The  accused  shall  not  be  compelled  to  give  evidence 
against  himself;  a  wife  shall  not  be  compelled  to  testify  against  her  husband,  nor 
a  husband  against  his  wife,  nor  shall  any  person  be  twice  put  in  jeopardy  for  the 
same  offense.    [C.  L.  §§  4788*,  4789*. 

Cat.  Pen.  C.  U  687",  es8*  examination,  g  fiOlJt.   Constitatlonal  pniTiwMt 

BeAisalof  accused  to  testify  not  to  prejudice  him,  Con.  art.  1.  sec.  12.   Aeqaittal  or  etniTlmon  a  bar. 

1 601B.    HuBbimd  or  wife  not  competent  as  witness         4488,  4490,  47M,  47W.    Wlut  acquittal  BOt  a 

for  or  against  each  other  witlioat  consent,  i  5014.  bar,  i  479S. 

In  civil  action,  i  3414.   Defendant  as  a  witness, 

4616.  No  person  convicted  except  on  verdict  or  judgment.  No 
person  shfdl  be  convicted  of  a  public  offense  unless  by  the  verdict  of  a  jniy, 
accepted  and  recorded  by  the  court,  or  upon  a  plea  of  guilty,  or  upon  a  judgment 
against  him  upon  a  demurrw  when  he  refuses  to  plead,  or  upon  a  judgment  of  a 
court  for  a  public  offense  not  amounting  to  felony,  a  jury  having  been  waived, 
[a  L.  §  4790. 

CU.  Pen.  C.  i  68B*.  demurrer  overruled,  |  4786.    Dae  pnoem  at  lav. 

WiUtof  of  jury  in  criminal  case  not  amoanting  to     Con.  art.  1,  sec.  7. 
Alonr,  34810-  Judgment  on  rafiual  to^eadaner 


CHAPTER  2. 

LAWFUL  RESISTANCE. 

4617.  Who  may  make  lawflil  resistance.  Lawful  resiBtanoe  to  tlie 

commission  of  a  public  offense  may  be  made: 

1.  By  the  party  about  to  be  injured. 

2.  By  other  parUes.    [C.  L.  §  4791. 

Cal.  Fan.  C.  1 092.  Jnitiflable  homidde,     4167,  4U8. 
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4618.  Party  may  protect  person,  fiunily,  and  property.  Resistance 
snfficient  to  prevent  the  offense  may  be  made  by  the  party  about  to  be  injored : 

1.  To  prevent  fua  offense  against  his  person,  or  his  family,  or  some  member 
thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure  property  in  his 
lawful  possession.    [G.  L.  §  4792. 

Cal.  Pen.  C.  g  608. 

4519.  When  third  party  may  assist  Any  other  person,  in  aid  or 
defense  of  the  person  about  to  be  injured,  may  make  renstanoe  snffieient  to  pre- 
vent the  offense.    [G.  L.  §  4793. 

Cal.  Pen.  a  {  604. 


CHAPTER  8. 

INTERVENTION  OP  OFHCEBS. 

4620.  Officers  may  prevent  public  ofifonses,  how.  Public  offenses 

may  be  prevented  by  the  intervention  of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace. 

2.  By  forming  a  police  in  tnties,  towns,  or  counties  and  by  requiring  their 
attendance  in  exposed  places. 

3.  By  suppressing  riots.    [G.  Ii.  §  4794. 

Cal.  Pen.  C.  1 607*. 

4521.  When  persons  justified  in  assisting  oncers.  When  the  officers 
of  justice  are  authorized  to  act  in  the  prevention  of  public  offenses,  oth^  persons 
who,  hy  tiieir  command,  act  in  their  aid,  are  justified  in  so  d<Hng.  [G.  Ij.  §  4796. 

CU.  Pen.  C.  S  aes.  Jnatiflable  homldde.     ti07,  OM. 


Chapter  4. 

SECnRITY  TO  KEEP  THE  PEACE. 

4522.  Complaint  of  threatened  injury.  A  complaint  may  be  made 
before  any  mi^strate  that  a  person  has  threatened  to  commit  an  offense  agiunst 
^e  person  or  property  of  another.    [G.  L.  §  4796*. 

Cal.  Pen.  C.  ^  701*. 

4523.  Examination  of  complainant  and  witnesses.  The  magistrate 
must  examine  on  oath  the  complainant  and  any  witnesses  he  may  produce^  amd 
may  take  their  depositions  in  writing.    [G.  L.  §  4797*. 

Gal.  Pra.  C.  i  702». 

4524.  Complaint  defined.  A  complaint  within  the  meaning  of  this 
chapter  is  a  statement  in  writing  of  the  jmisdictional  facts,  clearly  spedfying  the 
threatened  offense,  and  subscribed  and  sworn  to  by  the  complainant. 

N.  Dak.  (1896)  2  7766*. 

4525.  Warrant  of  arrest  issued  when.  Form.  If  it  appears  that 
there  is  just  reason  to  fear  the  commiBsion  of  tlie  offense  threatened,  the  magif- 
tarate  may  issue  a  warrant  directed  generally  to  any  peace  officer,  reciting  tlie 
substance  of  the  complaint  and  comntaiiding  the  officer  forthwith  to  arrest  the  per- 
son complained  of  and  bring  him  before  such  magistrate,  or,  in  case  of  his  absence 
or  inabiUty  to  act,  before  the  nearest  and  most  accessible  magistrate  of  the  county, 
[a  L.  §  4798*. 

CU.  Pen.  a  }  708*. 
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4526.  Frooedure  if  defendant  taken  before  different  magistrate. 
Wtien  the  person  arrested  is  taken  before  a  magistrate  otlier  than  tlie  one  who 
issued  the  warrant,  the  peace  officer  who  execute  the  wurant  must  deliver  it  to 
the  ma^strate  with  his  return  indorsed  thereon.  The  complaint,  and  depoa- 
tions,  if  any,  on  which  the  warrant  was  issued,  must  be  sent  to  the  magistrate 
before  whom  the  person  arrested  is  taken. 

Iowa,  McOain'B  An.  C.  g  6498*. 

4527.  Change  of  venue  as  in  preliminary  examinations.  When 

the  person  complained  of  is  brought  before  the  magistrate,  a  change  of  venue  may 
be  had  as  in  preliminary  examinations. 

Iowa,  McClais's  An.  C.  §  6499*.  Change  of  venue,  §  4660. 

4528.  The  hearing.  Testimony,  when  reduced  to  writing.  At 

the  time  set  for  the  hearing  of  the  charge,  the  magistrate  must  take  the  testimony 
in  relation  thereto,  and  the  evidence,  on  demand  of  the  person  complained  of. 
must  be  reduced  to  writing,  and  subscribed  by  the  witnesses.    [C.  L.  §  4799*. 
Cal.  Pen.  C.  8  704*. 

4529.  Discharge.  When  complainant  to  pay  costs.  If  it  appears 

that  there  is  no  just  reason  to  fear  the  commission  of  the  offense  all^^  to  have 

been  threatened,  the  person  complained  of  must  be  discharged,  and  the  complain- 
ant may  be  ordered  to  pay  the  costs  of  the  proceedings  if  the  magistrate  regards 
the  complaint  as  unfounded  and  frivolous,  and  judgment  may  be  entered  luid 
execution  issued  therefor.    [C.  L.  §  4800^. 

Cal.  Fen.  C.  g  706*.   Iowa,  Hcdain's  An.  C.  g  6S00*. 

4530.  Security  to  keep  peace  required  when.  If,  however,  there 
is  just  reason  to  fear  the  cbmmission  of  the  offense,  the  person  complained  of  may 
be  required  to  enter  into  an  undertaking  in  such  sum,  not  exceeding  three  thou- 
sand dollars,  as  the  magistrate  may  direct,  with  one  or  more  sufficient  sureties, 
to  keep  the  peace  toward  the  people  of  this  state,  and  particularly  toward  the 
complainant.  The  undertaking  shall  be  valid  and  binding  for  six  months  and 
may,  upon  the  renewal  of  the  complaint,  be  extended  for  a  longer  period,  or  a 
new  undertakiing  may  be  required.    £C.  L.  §  4801. 

Cal.  Pen.  C.  g  706*.  not  designed  to  protect  men  In  doing  unlawftal  acts. 

Bonds  to  keep  the  peace,  and  peace  warrants,  are     Johnston  v.  Meaghr,  14  U.  426;  47  P.  861. 

4531.  Discharge  on  giving  security.   Commitment  otherwise. 
If  the  undertaking  required  by  the  last  section  is  given,  the  pa-rty  complained  of. 
must  be  discharged.    If  he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  of  commitment  the  requirement  to  g^ve  security, 
tiie  amount  thereof,  and  the  omission  to  give  the  same.    [C.  L.  §  4802. 

Cal.  Pen.  C.  i  707. 

4532.  Discharge  after  commitment,  on  giving  security.  If  the 
^ermn  complained  of  is  committed  for  not  giving  the  undertaking  required,  he 
may  be  dischajged  by  any  ma^strate  upon  giving  the  same.    [C.  L.  §  4803. 

CW.  Pen.  C.  8  708. 

4633.   Undertaking  to  be  filed  in  district  court.  The  undertaking 
must  be  filed  by  the  magistrate  in  the  office  of  the  clerk  of  the  district  court  ctf 
the  county.    [C.  L.  §  4804*. 
Cal.  Pen.  C  3  709. 

4534.   Assault  in  presence  of  magistrate.  Security.  A  person  who, 

in  the  presence  of  a  court  or  magistrate,  assaults  or  threatens  to  assault  another 
or  to  commit  an  offense  against  his  person  or  property,  or  who  contends  with 
another  with  angry  words,  may  be  ordered  by  the  court  or  mf^strate  to  give 
security,  as  in  this  chapter  provided,  and  if  he  refuses  to  do  so,  may  be  com- 
mitted as  provided  in  section  forty-five  hundred  and  thirty-one.    [C.  L.  §  4805. 

CU.  Pen.  C.  2  710. 
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4636.   Undertaking  broken  by  conviction.  Upon  the  conviction  of 
the  person  complained  against  of  a  breach  of  the  peace,  tiie  undertaking  is  broken. 
[C.  L.  §  4806. 
CU.  Pen.  C.  }  Til. 

4636.  Undertaking  prosecuted  by  county  attorney.  Upon  the 
comity  attorney  produdng  evidence  of  eneh.  conviction  to  tiie  diBtrict  court  where 
the  undertaking  was  filed,  the  coart  must  order  i^e  undertaking  to  be  proeecuted, 
luid  the  county  attorney  must  thereupon  commence  an  action  upon  it  in  the  niune 
of  the  state.    [C.  L.  §  4807*.  , 

(M.  Pern.  G  2  712». 

4637.  Id.  Record  of  conviction  conclusive  evidence.  In  such 
action,  the  offense  stated  in  the  record  of  conviction  must  be  alleged  as  a  breach 
of  the  undertaking,  and  such  record  is  conclusive  evidoice  thereof.   [G.  L.  §  4808. 

Cbl.  Pen.  C.  2  718. 

4538.  Security  required  only  as  herein  prescribed.  Securiiy  to 
keep  tiie  peace,  or  to  be  of  good  behavior,  cajinot  be  required  except  as  pre- 
scribed in  this  chapter.    [C.  L.  §  4809. 
QO.  Pen.  C.  {  714. 


Chapter  6. 

POLICE  AND  THEIR  ATTENDANCE. 

4539.  Police  governed  by  special  statutes.  The  organization  and 
r^nlation  of  the  police,  in  the  cities,  towns,  and  counties  of  this  state,  are  gov- 
erned by  specif  statute    [C.  L.  §  4810. 

Gal.  Pen.  C.  g  719*. 

4540.  Ordering  police  to  preserve  peace  at  public  meeting. 
The  mayor  or  oth^  officer  having  the  direction  of  the  police  of  a  city,  town,  or 
county  must  order  a  sufficient  force  to  preserve  the  peace,  to  attend  any  public 
meeting,  when  he  is  satisfied  that  a  breadi  of  the  peace  is  reasonably  appr^ended. 
[C.  L.  §4811. 

CU.  Pen.  a  9  720*. 


Chapter  6. 

SUPPRESSION  OF  RIOTS. 

4541 .  Officer  may  command  assistance  to  execute  process.  When 
a  sheriff  or  ot^er  public  officer  authorized  to  execute  process  finds,  or  has  reason 
to  apprehend,  that  resistance  will  be  made  to  the  execution  of  the  process,  he 
may  command  as  many  male  inhabitants  of  his  county  as  he  may  think  proper  to 
assist  him  in  overcoming  the  resistance,  and,  if  necessary,  in  seizing,  arresting, 
and  confining  the  persons  resisting  and  their  aiders  and  abettors.    [G.  L.  §  4812. 

Ckl.  Pen.  C.  i  728.  ing  to  aadst  officers,  penalty,  S  4144.    Aathority  of 

Blot  ind  unlawful  aBsembly,  224301-4307.  Beftu-     penmu  aaristlng  offleer,  2  4S21, 

4642.  Persons  resisting  process  to  be  reported  to  the  court 
The  officer  must  coidfy  to  the  court  from  which  the  process  issued,  the  names  of 
the  persons  resisting  and  their  aiders  and  abettors,  to  the  end  that  they  may  be 
proceeded  against  for  their  contempt  of  court.    [G.  L.  §  4813. 

GU.  Pen.  C  }  TS4. 
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4543.  OfQoer  to  command  rioters  to  disperse.  When  any  number 
of  persons,  whether  armed  or  not,  are  unlawfully  or  riotously  assembled,  tiie 
sheriff  of  the  county  and  his  deputies,  the  officials  governing  the  precinct  or  city, 
or  the  justices  of  the  peace  and  constables  thereof,  or  any  of  them,  must|go 
among  the  persons  assembled,  or  as  near  to  them  as  possible,  and  command  them, 
in  the  name  of  the  state,  immediately  to  dispose.    [C.  L.  §  4815. 

CU.  Pen.  G.  2  726. 

4544.  Id.  Arrest  on  refusal  to  disperse.  If  the  persons  assembled 
do  not  immediately  disperse,  such  magistrates  and  offices  must  urest  them,  and 
to  that  end  may  command  the  aid  of  all  persons  present  or  within  the  ooonty. 


CU.  Pen.  Cint. 

4545.  Person  refusing  to  assist  officer,  etc.,  deemed  a  rioter.  If 

a  person  present,  being  commanded  by  any  of  the  magistrates  or  officers  men- 
tioned in  the  preceding  section  to  aid  or  assist  in  seizing  and  securing  such  rioters 
or  persons  so  unlawfully  assembled,  or  in  suppressing  such  riot  or  unlawful 
assembly,  reuses  or  n^lects  to  obey  such  command,  or,  when  required  by  sucb 
magistrate  or  officer  to  dQ>art  from  the  place,  refuses  or  nc^ects  so  to  do,  he 
shall  be  deemed  one  of  the  rioters  or  persons  unlawfully  araembled,  and  may  be 
prosecuted  and  punished  accordingly. 

Haas.  p.  lies,  S  2- 


4546.  Officers  liable  to  impeachment.  The  governor  and  other  state 
and  judicial  officers,  except  justices  of  the  peace,  shall  1^  liable  to  impeachment 
for  high  crimes  and  misdemeanors,  or  malfeasance  in  office. 

Mont  Pen.  C.  g  1600. 

ProTisioiiB  of  constitution  relating  to  impeachments,  Con.  art.  0,  sees.  18-21. 

4547.  Impeachment  by  house  by  two-thirds  vote.  TriaL  Tbe 

house  of  representatives  shall  have  the  sole  power  of  impeachment,  but  in  order  to 
impeach,  two-thirds  of  all  the  members  elected  must  vote  therefor.    All  impeach- 
ments shall  be  tried  by  the  senate  sitting  for  that  purpose,  and  the  senators  shall 
be  upon  oath  or  affirmation  to  do  justice  according  to  law  and  the  evidence. 
Mont.  Pen.  0.  i  1501*. 

4648.  Two-thirds  of  senators  to  convict.  Ohief  Justice  to  pre- 
side, when.   When  the  governor  is  on  trial,  the  chief  justice  of  the  sopreme 

court  shall  preside,  and,  in  caee  he  is  disqualified  or  unable  to  act,  the  senate 
shall  select  some  other  judge  of  that  court.  No  person  shall  be  convicted  without 
a  concurrence  of  two-thirds  of  the  senators  elected. 

Mont.  Pen.  C.  ^  1501*. 

4549.  House  to  elect  managers  to  conduct  proceedings.  Articks. 

All  impeachments  must  be  by  resolution  adopted,  originated  in,  and  conducted 
by  managers  elected  by  the  house  of  representativeSi^  who  must  prepare  articles 
of  impeachment,  present  them  at  the  bar  of  the  senate,  and  prosecute  the  same. 

Cai.  Fen.  C.  ^  738*;  Mont.  Pen.  C.  i  1602. 

4550.  Articles  of  impeachment  delivered  to  senate.  When  an 
<^cer  is  impeached  by  tbe  house  of  representatives,  the  articles  oi  impeadraent 
must  be  delivered  to  the  president  of  the  senate. 

Cal.  Pen.  C.  2  788*;  Mont  Pen.  C.  {  1B08. 


[C.  L.  §  4816. 


Chapter  7. 


IMPEACHMENTS. 
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4661.  House  to  have  notice  of  hearing.  Defendant  served  with 
articles.  The  senate  must  assign  a  day  for  the  hearing  of  the  impeachment,  and 
inform  the  house  of  representatives  thereof.  The  president  of  the  senate  must 
caoae  a  copy  of  the  articles  of  impeachment,  with  a  notice  to  appear  and  answco* 
the  Kune  at  the  time  and  place  appointed,  to  he  served  on  the  defendant  not  lesa 
tban  ten  days  before  the  day  fixed  for  the  hearing. 

Cai.  Pen.  C.  {  740;  Hont  Pen.  C.  }  1604. 

4552.  Service  how  made  upon  defendant.  The  service  must  be 
made  upon  the  defendant  personally,  or  if  he  cannot,  upon  diligent  inquiry, 
be  foand  within  the  state,  l^e  senate,  upon  proof  of  that  fact,  may  order  publi- 
cation to  be  made,  in  such  manner  as  it  may  deem  proper,  of  a  notice  requiring 
him  to  appear  at  a  specified  time  and  place  and  answer  the  articles  of  impeach- 
ment 

C&l.  Pen.  C.  2  741;  Mont.  Pon.  C  2  1605. 

4553.  Proof  of  service  if  defendant  does  not  appear.  Trial.  If 

the  defendant  does  not  appear,  the  senate,  upon  proof  of  service  or  publication, 
as  provided  in  the  last  two  sections,  may,  of  its  own  motion  or  for  cause  shown, 
assign  another  day  for  hearing  the  impeachment,  or  may  proceed,  in  the  absence 
<A  ^e  defendant,  to  trial  and  judgment. 

Qd.  Pen.  C.  3  742;  MonL  Fen.  a  { 1S06. 

4554.  Counsel  for  defendant,  when  appointed.  If  the  defendant 
appears,  and  is  unable  to  procure  the  assistance  of  counsel,  it  is  the  duty  of  the 
president  of  the  senate  to  appoint  some  suitable  person  to  assist  him  in  his  defense; 
if  the  defendant  is  served  by  publication  and  fails  to  appear,  it  is  the  duty  of  the 
president  of  the  senate  to  appoint  some  person  or  conn  Bel  to  appear  in  his  behalf 
and  make  defense  for  him. 

Hont.  Pen.  C.  i  1807. 

4555.  Demurrer  to  be  in  writing.  Plea  of  not  guilty.  When  the 
defendant  appears,  he  may  in  writing  object  to  the  sufficiency  of  the  articles  of 
impeachment,  or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty,  which 
plea  must  be  entered  apon  the  journal,  and  puts  in  issue  every  material  all^^ 
lion  of  the  article  of  impeachment. 

Oa.  Pen.  C.  i  743;  Uont  Pen.  C.  §  1508. 

4666.  Procedure  when  demurrer  overruled.  If  the  objection  to  the 
sufficiency  of  the  articles  of  impeachment  is  not  sustained  by  a  majority  of 
the  members  of  the  senate  elected,  the  defendant  must  be  ordered  fortliwith  to 
answer  the  articles  of  impeachment  If  he  then  pleads  guilty,  the  senate  must 
render  judgment  of  conviction  against  him.  If  he  pleads  not  guilty,  or  refuses 
to  plead,  the  senate  must,  at  such  time  as  it  may  appoint,  proceed  to  try  the 
impeachment. 
CU.  Pfoi.  C.  f  744*;  iSmt.  Pen.  C.  ^  1900. 

4557.  Trial.  Senators  to  be  sworn.  At  the  time  and  place  appointed, 
and  before  the  senate  proceeds  to  act  on  the  impeachment,  the  secretary  must 
administer  to  the  president  of  the  senate,  and  the  president  of  the  senate  to  each 
of  the  members  of  the  senate  then  present,  an  oath  or  affirmation  to  do  justice 
according  to  law  and  the  evidence;  and  no  member  of  the  senate  can  act  or  vote 
apon  the  impeachment,  or  upon  any  question  arising  thereon,  without  having 
taken  such  oath  or  affirmation. 

CU.  Pen.  C  I  74B*;  Hont.  Pen.  C  1 1610*. 

4558.  Two-thirds  vote  necessary  to  convict.  The  defendant  Hhall 
not  be  convicted  on  impeachment  without  the  concurrence  of  two-thirds  of  the 
members  elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of  the  members 
elected  do  not  concur  in  a  conviction,  he  must  be  acquitted. 

Od.  Pen.  C  2  74B;  Kbnt  Fen.  a  3  mi. 
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4559.  Judgment  pronounced  by  resolution.  Entry.  After  con- 
viction the  senate  mast,  at  such  time  as  it  may  appoint,  pronounoe  jadgment,  in 
the  form  of  a  resolution  entered  upon  the  journal  of  the  senate. 

Gal.  Pen.  G.  S  747;  Mont.  Pen.  C.  8 1618. 

4560.  Minority  nuiy  adopt  resolution.  On  the  adoption  of  the  reso- 
lution by  a  majority  of  the  members  present  who  voted  on  the  question  of  acquit- 
tal or  conviction,  it  becomes  the  judgment  of  the  senate. 

Cal.  Pen.  C.  2  748;  Mont.  Pen.  C.  g  161S. 

4661.  Judgment  may  be  of  suspension  or  removal.  The  judgment 
may  be  that  the  defendant  be  suspended,  or  that  he  be  removed  from  office  and 
disqualified  to  hold  any  office  of  honor,  trust,  or  profit  in  the  state. 

Cftl.  Pen.  C.  3  749;  Mont.  Pen.  a  9  1514. 

4562.  Judgment  of  suspension.  Effect.  If  judgment  of  suspensitm 
is  given,  the  defendant,  during  the  continuance  thereof,  is  disqualtfi^  from 
receiving  the  salary,  fees,  or  emoluments  of  the  office. 

Cal.  Pen.  C.  g  760;  Mont.  Pen.  C.  J  1518. 

4563.  Suspension  on  filing  articles.  Vacancy  how  filled.  When- 
ever articles  of  impeachment  against  any  ofScer  subject  to  impeachment,  are  pre- 
sented to  the  senate,  and  such  officer  aball  have  been  served  with  a  copy  of  the 
artiGles  thereof,  such  officer  shall  be  temporarily  suspended  from  his  office,  and 
shall  not  act  in  his  official  capacity  until  he  is  acquitted.  Upon  such  suspension 
of  any  officer,  other  than  the  governor,  his  office  must  be  at  once  temporarily 
filled  by  an  appointment  made  by  the  governor,  with  the  advice  and  oonaenfe  of 
the  senate,  until  the  acquittal  of  ^e  party  impeached ;  or,  in  case  of  his  removal, 
until  the  vacancy  is  filled  at  the  next  election  as  required  by  law. 

Oftl.  Pen.  C.  2  761";  Mont  Pen.  C.  {  1516*. 

4564.  Conviction  or  acquittal  does  not  bar  prosecution.  The 
defendant,  whether  convicted  or  acquitted,  shall  nevertheless  be  liable  to  proee- 
cutdon,  trial,  and  punishment  accor^ng  to  law. 

Oal.  Pen.  C  {  768*;  Mont.  Fen.  C.  2  1B18*. 


Chapter  8. 

REMOVAL  BY  JUDICIAL  PROCEEDINGS. 

4565.  Oflflcers  not  liable  to  impeachment  may  be  removed.  All 

officers  not  liable  to  impeachment  shall  be  subject  to  removal  for  high  crimes, 
misdemeanors,  or  malfeasance  in  office,  as  in  this  chapter  provided.    ['d6,  p. 

Hcmt.  Pen.  C.  {  1680*.  Authorized  by  Cot.  ut.  8,  sac  21. 

4566.  Accusation  presented  by  grand  jury  or  county  attorney. 

An  accusation  in  writing  against  any  district,  county,  precinct,  municipal,  or 
school  district  officer,  or  officer  of  any  board  of  education,  for  any  high  crime, 
misdemeanor,  or  malfeasance  in  office  may  be  presented  by  the  gi*wid  jury  or 
the  county  attorney  of  the  county  in  which  the  officer  accused  is  elected  or 
appointed.    ['96,  p.  108. 

M(mt.  Pen.  C.  1 1581* 

4537.  Accusation  must  state  the  ofifense.  The  accusation  mnsfe  state 
the  offense  charged  in  ordinary  and  concise  language.    ['96,  p.  108. 

Kont.  Pen.  C.  §  1532». 

4568.  Accusation  by  grand  jury.  Oount^y  attorney  to  prosecate. 
Notice.  When  found  by  the  gruid  jury,  ^e  accusation  must  be  delivered  the 
foreman  to  the  county  attorney,  except  when  he  is  the  officer  aoonaed.  The 
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coanty  attorney  mnst  thereupon  cause  a  copy  of  the  accuBation  to  be  served  upon 
tlie  defendant,  and  require,  by  notice  in  writing  of  not  less  than  ten  days,  that 
he  appear  before  the  district  court  of  the  county,  at  a  time  mentioned  in  the 
notice,  and  answer  to  the  accasation.  The  original  accusation  must  then  be  filed 
with  the  clerk  of  the  court.    ['96,  p.  108. 

ICont.  Pen.  C.  g  153S*. 

4569.  Defendant  must  appear.    Procedure  on  default.  The 

defendant  mnst  appear  at  the  time  appointed,  and  answer  the  accusation,  unless 
for  some  sufficient  cause  the  court  assign  another  day  for  that  parp(^.  If  he 
does  not  appear,  the  court  may  proceed  to  hear  and  determine  the  accusation  in 
his  absence.    ['96,  p.  108. 

Mmt.  Pen.  C.  i  1584*. 

4570.  Defendant's  answer.  The  defendant  may  answer  the  accusation 
either  by  objecting  to  the  sufficiency  thereof,  or  of  any  article  therein,  or  by  deny- 
ing the  truth  of  the  same.    ['96,  p.  108. 

MiHit.  Pen.  C.  1 1SS5. 

4571.  Objections  to  accusation  for  insufSciency.  If  he  objects  to 
the  l^:al  sufficiency  of  the  accusation,  the  objection  must  be  in  writing  but  need 
not  be  in  any  specific  form,  it  being  sufficient  if  it  presents  intelligibly  tiie  grounds 
of  the  objection.    ['96,  p.  108. 

Mtrnt.  Pen.  C.  §  1686. 

4572.  Denial  niay  be  oral.  Sntry.  If  he  denies  the  truth  of  the  accu- 
sation, the  denial  may  be  oral  and  without  oath,  and  must  be  entered  upon  the 
minutes.    ['96,  p.  109. 

Mont.  Pen.  C  k  1537. 

4673.  Objection  overruled.  Answer.  If  an  objection  to  the  suffic- 
iency of  the  accusation  is  not  sustained,  the  defendant  most  answer  thereto  forthr 
with.    ['96,  p.  109.  . 

Hont.  Pen.  C.  g  1538. 

4674.  Judgment  on  plea  of  guilty.  Trial  on  denial.  If  the  defend- 
ant pleads  guilty,  the  court  must  render  judgment  of  conviction  against  him.  If 
he  denies  the  matters  charged  or  refuses  to  answer  the  accusation,  the  court  must 
immediately,  or  at  such  time  as  it  may  appoint,  proceed  to  try  the  accusation. 
['96,  p.  109. 

Mont.  I^.  C.  i  USB. 

4575.   Trial  by  jury.   Criminal  procedure  governs.   The  trial  must 
be  by  j  ury  and  shall  be  conducted  in  all  respects  in  the  same  manner  as  the  trial 
of  an  indictiheut  or  information  for  a  felony.    ['96,  p.  109. 
Mont.  Pen.  C.  1 1640*. 

4676.  Process  fbr  witoesses.   The  <x>unty  attorney  and  the  defendant 
shall  be  respectively  entitled  to  such  process  as  may  be  necessary  to  enforce  the 
attendance  of  witnesses  as  upon  the  trial  of  an  int^ctment  or  information  for  a 
felony.    ['96,  p.  109. 
Mont  Fen.  C.  i  1641*. 

4577.  Judgment  on  conviction.  Removal.  Upon  a  conviction,  tiie 
court  must,  at  such  time  as  it  may  appoint,  pronounce  judgment  that  the  defend- 
ant be  removed  from  office;  but,  to  warrant  a  removal,  a  judgment  must  be 
entered  upon  the  mlnates,  and  the  causes  of  removal  must  be  assigned  therein. 
['96,  p.  109. 

Mont.  Pea.  C.  1 164S. 

4678.  Appeal  allowed.  Suspension  from,  office.  Vacancy.  From 
a  jadgment  of  removal  mi  appeal  may  be  taken  to  the  snpreme  court,  in  the  same 
mituner  a&froma  judgmwtinacivilactifHi;  but,  until  such  judgment  is  reversed, 
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the  defendant  shall  be  suspended  from  his  office.  Pending  the  appeal,  the,  office 
must  be  filled  as  in  case  of  a  vacancy.    ['96,  p.  109. 

Mont  Pen.  C.  S  IMS. 

4579.  Procedure  for  removal  of  county  attorney.  The  same  pro- 
ceedings may  be  had  on  like  grounds  for  the  removal  of  a  county  attorney, 
except  that  the  accusation  must  be  made  by  the  grand  jury  or  by  the  attor- 
ney general  of  the  state,  and  must  be  delivered  by  the  foreman  of  the  grand  jury 
or  the  attorney  general  to  the  clerk,  and  by  him  to  the  judge  of  the  district  court  of 
the  county,  who  must  thereupon  appoint  some  one  to  act  as  prosecuting  officer 
in  the  matter,  or  place  the  accusation  in  the  hands  of  the  county  attorney  of  an 
adjoining  county  and  require  hira  to  conduct  the  proceedings.    ['96,  p.  109. 

Mont  Pen.  C.  g  1544*. 

4680.  Aocusation  by  private  party.  Notice.  Trial.  Judgment. 
When  an  accusation  in  writing,  verified  by  the  oath  of  any  person,  shall  oe  pre- 
sented to  a  district  court,  ailing  that  any  officer  within  the  jurisdiction  of  Hie 
court  shall  have  been  guilty  of  charging  and  collecting  illegal  fees  for  services 
rendered,  or  to  be  rendered,  in  his  office,  or  shall  have  refused  or  n^lected  to 
perform  the  official  duties  pertaining  to  his  office,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time  not  more  thui  ten  nor  less  than  five 
days  from  the  time  the  accusation  was  presented ;  and  on  that  day,  or  some  sub- 
sequent day  not  more  than  twenty  days  from  that  on  which  the  accusation  waa 
presented,  must  proceed  to  impanel  a  jury  and  hear  the  accusation  and  evidence 
offered  in  support  of  the  same,  and  the  answer  and  evidence  offered  by  the  party 
accused ;  and  if,  on  such  hearing,  it  shall  appear  by  the  verdict  of  the  jury,  that 
the  chaise  is  sustained}  the  court  must  enter  a  judgment  that  tiie  party  accused 
be  deprived  of  his  office,  and  for  such  costs  as  are  allowed  in  dvil  cases.  p96. 
pp.  109,  110. 

Mont.  Pen.  C.  8  1545*. 

Charging  or  receiving  illegal  feett,  {  1029.   Fee  book,  fee  tidble,  statement  2S  1023-1029. 


Chapter  0. 

LOCAL  JURISDICTION  OP  PUBLIC  OFFENSES. 

4581.  Jurisdiction  of  offense  consummated  within  the  state. 

Every  person  shall  be  liable  to  punishment,  by  the  laws  of  this  state  for  any 
public  offense  committed  by  him  therein.  When  the  commission  of  a  public 
offense,  commenced  without  the  state,  shall  have  been  consummated  within  its 
boundaries,  the  defendant  shall  be  liable  to  punishment  therefor  rq  this  state, 
though  he  was  out  of  the  state  at  the  time  of  the  commission  of  the  offense 
charged.  If  he  shall  have  (wnsummated  it  in  this  state  through  the  intervention 
of  an  in.nocent  or  a  guilty  agent,  or  by  any  ol^er  means  proceeding  directly  from 
himself,  in  such  case  the  jurisdiction  shall  be  in  the  county  in  which  the  offense 
was  consummated.    [C.  L.  §  4817*. 

Cal.  Pen.  C.  ilt  777,  778.  tried  there  nnlesa  m  change  of  venue  be  taken.  Coo . 

All  criminal  buaineaB  arising  in  county  must  be     art.  6,  sec  S.   Persons  MsMe  b>  punishment,  i  4078. 

4582.  Duel  without  state.  Jurisdiction,  where  death  occutb. 
When  an  inhabitant  or  i-esident  of  this  state,  by  previous  appointment  or  engage- 
ment, fights  a  duel  or  ia  concerned  as  a  second  or  surgeon  therein,  out  of  the 
jurisdiction  of  this  state,  and,  in  the  duel,  a  wound  is  inflicted  upon  a  person, 
whereof  he  dies  in  this  stote,  the  jurisdiction  of  the  offense  shall  be  in  the  county 
where  the  death  happens. 

Mont.  Pen.  C.  g  1562.  Duels  and  challenges,  jig  4182-til87. 

4683.  Leaving  state  to  duel.  Jurisdiction  in  county  of  residezioe. 
When  an  inhabitant  or  reudent  of  this  state  leaves  the  sune  for  the  purpose  ot 
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evading  the  operation  of  the  laws  relating  to  dneling  and  challenges  to  fight,  with 
the  intent  or  for  the  purpose  of  doing  any  of  the  acts  prohibited  therein,  the 
jurisdiction  shall  be  in  the  county  of  which  the  offender  was  an  inhabitant  or 
resident  when  the  offense  was  committed. 

Moat  Pen.  C.  g  1063. 

4584.  OffisnBe  committed  in  more  than  one  county  or  near 
boundary.   When  a  public  offense  shall  have  been  committed  in  part  in  one 

county  and  in  part  in  another,  or  the  acts  or  effects  thereof  constituting  or 
requisite  to  the  consummation  of  the  offense  shall  have  occurred  in  two  or  more 
counties,  the  jurisdiction  shall  be  in  any  of  such  counties.  When  a  public 
offense  shall  have  been  committed  near  the  boundaries  of  two  or  more  counties, 
the  jurisdiction  shall  be  in  any  of  such  counties.    [C.  L.  §  4817*. 

Cal.  Pen.  C.  i  781*.  aa  a  fkct  that  the  cause  arose  in  another  coantr  nny 

Proceeding  when,  on  trial,  jarisdiction  found  to  judgment  it  may  render  will  be  null  and  void,  and 

lie  iu  another  coun^.  ^  4806.   JuriadtctioD  in  two  that  the  objection  to  the  jurisdiction  cannot  be 

or  more  connties,  Si!  4580,4082.  Sec  5  of  art.  8  of  waived.   Konold  v.  B.  O.  W.  By.  Co.,  —  U.  — ;  SO 

Con.  oonstroed,  the  court  holding  that  if  it  appear  P.  — ,  decided  Nov.  11, 1897. 

4585.  Injury  in  one  county,  death  in  anoUier.  The  jurisdiction  of  a 
criminal  action  tor  murder  or  manslaughter,  when  the  injury  which  caused  the 
death  shall  have  been  inflicted  in  one  county  and  the  party  injured  shall  have 
died  in  another,  or  out  of  the  state,  shall  be  in  the  county  where  the  injury  was 
inflicted.    [C.  L.  §  4818. 

Qd.  Fen.  C.  9  790. 

4586.  Jurisdiction  over  accessory.  In  the  case  of  an  accessory  in  the 
commisBion  of  a  public  offense,  the  jurisdiction  shall  be  in  the  county  where  the 
offense  of  the  accessory  was  committed,  notwithstanding  the  principal  offense 
was  committed  in  another  county.    [C.  L.  §  4819. 

Cal.  F«n.  CiTtn,  Prindpal and  aoceeaory.  22 4073-4076,  47S1,  47ttt. 

4587.  Jurisdiction  over  absent  principal.    The  jurisdiction  of  a 

criminal  action  against  a  principal  in  the  commission  of  a  public  offense,  when 
such  principal  shall  not  have  been  present  at  the  commission  thereof,  shall  be  in 
the  same  county  in  which  it  would  have  been  under  this  code  if  he  were  so  pre- 
sent and  aiding  and  abetting  therein.    [C.  L.  §  4^0. 

CU.  Pen.  ClftM. 

4688.  Oonviction  or  acquittal  in  another  state  is  a  bar.  When 
an  act  charged  as  a  public  offense,  shall  be  within  the  jurisdiction  of  a  territory 

or  miother  state  or  country,  as  well  as  of  this  state,  a  conviction  or  acquittal 
thereof  in  the  former  shall  be  a  bar  to  the  prosecution  therefor  in  this  state. 
[C.  L.  §  4821. 

Cal.  Pen.  C.  2  793.  ffimiliar  Kctaon,  2  4480. 

4589.  Oonviction  or  acquittal  in  another  county  a  bar.  When  an 
offense  shall  be  within  the  jurisdiction  of  two  or  more  counties,  a  conviction  or 
acquittal  thereof  in  one  county  shall  be  a  bar  to  a  prosecution  tlierefor  in  any 
other.     [C.  L.  §  4822. 

Cal.  Pen.  C.  ^  7B4. 

Offcn»e  within  jurisdiction  of  two  or  more  countiea,  §2  4584,  4592. 

4590.  Jurisdiction  of  o£fense  committed  on  vessel.  When  an  offense 
shall  have  been  committed  in  this  state  on  board  a  vessel  navigating  a  river,  bay, 
slough,  canal,  or  lake,  or  lying  therein  in  the  prosecution  of  her  voyage,  the 
jarisdiction  shall  be  in  any  county  through  which  the  vessel  is  navigated  in 
the  course  of  her  voyage,  or  in  the  county  where  the  voyage  shall  terminate. 
[C.  L.  §  4823. 

Oal.  Pen.  C.  g  783*.  See  note  under  §  4584. 

4591.  Jurisdiction  for  kidnaping,  etc.  The  jurisdiction  of  a  criminal 
aetion: 

1.    For  forcibly  and  without  lawful  authority  seizing  and  confining  another, 
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or  inveigling  or  kidnaping  him  with  intent,  againet  hiB  will,  to  cause  him  to  be 
secretly  confined  or  imprisoned  in  this  state,  or  to  be  sent  out  of  the  state,  or 
from  one  county  to  another ;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  under  the  age  of  twdve 
years,  with  intent  to  detain  and  conceal  it  from  its  parent,  guard^,  or  other 
person  having  lawful  chai^  of  the  child ;  or, 

3.  For  inveigling,  enticing,  or  taking  away  any  female  of  previous  chute 
character,  for  the  purpose  of  prostitution ;  or, 

4.  For  taking  away  any  female  under  the  age  of  eighteen  years,  from  her 
father,  mother,  guardian,  or  other  person  having  the  l^;al  charge  of  her  persoo, 
with  or  without  their  consent,  for  the  purpose  of  prostitution,  shall  be  in  the 
county  in  which  the  offense  shall  have  been  committed,  or  out  of  which  the 
son  upon  whom  the  offense  shaU  have  been  committed  may,  in  the  commisaon 
of  the  offense,  have  been  brought,  or  in  which  an  act  shall  have  been  done  by  the 
defendant  in  instigating,  procuring,  promoting,  or  aiding  in  the  commission  of 
the  offense,  or  in  abetting  the  parties  concerned  therein.    [C.  L.  §  4824*. 

Cal.  Pen.  C.  g  784*. 

Kidnaping,  g  4173.    Abduction  for  purposes  of  prostitution,  S§  4222,  4223;  proof,  i  ^SS. 

4592.  Property  stolen  in  one  county  and  taken  to  another.  When 
property  taken  in  one  county  by  burglary,  robbery,  larceny,  or  embe^ement, 
shall  have  been  brought  into  another,  the  jurisdiction  of  the  offense  shall  be  in 
either  county.    Bnt  if  at  any  time  before  the  conviction  of  the  defendant  in  tiie 

latter,  he  shall  be  indicted  in  the  former  county,  the  sheriff  of  the  latter  coanty 
must,  upon  demand,  deliver  him  to  the  sheriff  of  the  former.    [C.  L.  §  4825. 
Cal.  Pen.  C.  2  786. 

Offense  witbio  jurisdiction  of  two  or  more  counties,  g§  4584,  4589. 

4593.  Jurisdiction  of  escape  from  state  prison.  The  jurisdiction 
of  a  criminal  action  for  escaping  from  or  breaking  the  state  prison,  with  intent  to 
escape  therefrom,  or  for  attempting  by  force  or  violence,  or  in  any  other  manner, 
to  escape  from  said  prison,  is  in  the  county  where  the  same  is  located.  [C.  L 
§  4826*. 

n.  Dak.  (1895)  g  7870.  Escape  from  state  prison,  g  4114. 

4594.  Jurisdiction  of  escape  firom  city  or  county  jail.  The  juris- 
diction of  a  criminal  adaon  for  brea^ng  or  escaping  from  the  jail  of  any  county 
or  of  any  city  or  town,  is  in  the  county  where  s^d  jail  ia  located.    [C.  L.  §  4826*. 

N.  Dak.  (1895)  2  TSTl.  Escape  from  other  than  state  prison,  i  41W. 

4595.  Jurisdiction  of  treason.  Overt  act  committed  out  of  state. 

The  jurisdiction  of  a  criminal  action  for  treason,  when  the  overt  act  is  committed 
out  of  the  state,  shall  be  in  any  <»unty  of  the  state. 

Cal.  Pen.  C.  S  788.  Treason,  proof.  Con.  art.  1.  sec  19. 

4596.  Jurisdiction  when  property  stolen  brought  into  state.  The 

jurisdiction  of  a  criminal  action  for  stealing  in  any  territory  or  other  state  the 
property  of  another,  or  receiving  it,  knowing  it  to  have  been  stolen,  and  briDgiI^^ 
the  same  into  this  state,  shall  be  in  any  county  into  or  throngh  which  such  stolen 
property  shall  have  been  brought.    [C.  L.  §  4827. 

cal.  Pen.  C.  I  789». 

lATceny  without  state;  property  brought  within,  ^  4072,  4368,  4592. 


CHAPTER  10. 

LIMITATIONS. 

4597.  No  limitation  for  murder,  embezzlement  of  public  money,' 
or  f^siflcation  of  public  records.  There  shall  be  no  limitation  of  time 
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within  which  a  prosecution  for  marder,  the  embezzlement  of  public  moneys,  and 
Ae  folfflfication  of  pablio  records  must  be  commenced.  Prosecution  for  murder 
may  be  commenced  at  any  time  after  the  death  of  the  person  killed,  and  for  the 
.  embezzlement  of  public  moneys  or  the  f^sification  of  public  records,  at  any  time 
after  the  discovery  of  tiie  crime.    [G.  L.  §  4829*. 

Oil.  Pen.  a  {  790.   Cbl.  Sap.  '98,  p.  1064.  Umitatioiw  not  affected  by  Keneral  repesl,  }  2485. 

4598.  Felony  other  than  murder,  etc.  Four  years.  For  any  felony 
other  than  murder,  the  embezzlement  of  public  moneys,  or  the  falsification  of 
public  records,  an  indictment  must  be  found  or  an  information  filed,  within  four 
years  after  its  commission.    [C.  L.  §  4830*. 

CU.Pni.C  {800.   CU.  Sap. 'SS,  p.  1064. 

4599.  Indictable  misdemeanor.  Three  years.  An  indictment  for 
any  misdemeanor  must  be  found  or  an  infoi*mation  filed  within  three  years  after 
its  commission.    [C.  L.  §  4831. 

Cal.  Pen.  C.  2  801». 

4600.  Time  of  defendant's  absence  no  part  of  limitation.  If,  when 
tiie  offense  is  committed,  the  defendant  is  out  of  the  state,  the  indictment  may  be 
found  or  an  information  filed  within  the  term  herein  limited  after  his  coming 
within  the  state,  and  no  time  during  which  the  defendant  shall  not  be  an  inhabit- 
ant of,  or  usually  resident  within,  the  state,  shall  be  part  of  the  limitation.  [C.  L. 
§4832. 

CM.  Pen.  C.  i  802. 

4601.  When  indictment  deemed  foimd.  An  indictment  is  found 
witbin  the  meaning  of  this  chapter,  when  it  is  presented  by  the  grand  jury  in 
open  court,  and  there  received  and  filed.    [C.  L.  §  4833. 

QU.  P«D.  C  2  803. 

4602.  Misdemeanor  within  justice's  jurisdiction.  Two  years. 
A  complunt  for  a  misdemeanor,  of  which  instices  of  the  peace  have  jurigdiction, 
mnst  be  filed  within  two  years  after  the  commission  of  the  offense.  [G.  L. 
§4834. 

4603.  Action  begun  when  complaint  filed.   An  action  on  a  com- 

?laint  is  commenced  when  a  verified  complaint  is  filed  with  the  magistrate. 
C.  L.  §  4835. 


CHAPTER  11. 

DEFINITIONS. 

4604.  Complaint  defined.  A  complaint  in  a  statement  in  writing,  made 
to  a  court  or  magistrate,  that  a  person  has  been  guilty  of  some  designated  offense. 

Gd.  Pen.  C  {  808;  Hont.  Pen.  C.  }  1870.  Action,  when  begnn,  i  4608. 

4605.  Indictment  defined.  An  indictment  is  an  accusation  in  writing, 
presented  by  a  grand  juiy  to  a  competent  court,  charging  a  person  with  a  public 
offeise.    [C.  L.  §  4912. 

Cftl.  Fen.  C.  2  817. 

4606.  Information  defined.  An  information  is  an  accusation  in  writ- 
ing, in  form  and  substance  like  an  indictment  for  the  same  offense,  charging  a 
person  with  a  public  offense,  presented  and  signed  by  the  county  attorney  or  his 
deputy  or  by  the  attorney  pro  tern  for  the  state,  and  filed  in  the  office  of  the  clerk 
<tf  the  district  court 

Mont.  Fen.  C  2  isn,  FUlng  of  information,  4600-4080. 
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4607.  Magistrate  defined.  A  magistrate  is  an  officer  having  power  to 
issue  a  warrant  for  the  arrest  of  a  person  charged  with  a  public  offense. 

Oil.  Pen.  C.  2  807;  Mont  Pen.  C.  g  1378. 

4608.  Magistrates  enumerated.  The  following  persons  are  magis- 
trates: 

X.    The  justices  of  the  supreme  court. 

2.  The  judges  of  the  district  courts. 

3.  Justices  of  the  peace.    [C.  L.  §  4836*. 

Cal.  Pen.  C.  §  808». 

4609.  Peace  officers  enumerated.  A  peace  officer  is  a  sheriff  of  a 
county  or  his  deputy,  or  a  constable,  or  a  marshal  or  policeman  of  any  incorpo* 
rated  city  or  town.    [C.  L.  §  5390. 

M mt.  Pen.  C  {  1875*. 


Chafteb  12. 

complaint. 

4610.  What  a  complaint  must  state.   The  complaint  must  state: 

1.  The  name  of  the  person  accused,  if  known,  or  if  not  known  and  it  is  so 
stated,  he  may  be  designated  by  any  other  name. 

2.  The  county  in  which  the  offense  was  committed. 

3.  The  general  name  of  the  ci-ime  or  public  offense. 

4.  The  acts  or  omissions  complained  of  as  constituting  the  crime  or  paUie 
offense  named. 

5.  The  person  against  whom,  or  against  whose  property  the  offense  was 

committed,  if  known. 

6.  If  the  offense  is  against  the  property  of  any  person,  a  general  descrip- 
tion of  such  property.  The  complaint  must  be  subscribed  and  sworn  to  by  the 
complainant. 

N.  Dak.  (18S6)  2  7889;  Mtmt.  Pen.  C.  g  ISW*'  man.lU.88.  Criminal  oon^luntm^  be  swna  to 
Complaint  defined,  i  4604.  upon  information  and  belief.   U.  S.  T.  KMit^m  ft 

Information  or  compl^nt  mast  show  that  s  crime     if.  161;  18  P.  678. 
has  been  committed.     Hatter  of  Catherine  Wise- 

4611.  Any  person  having  knowledge  must  make  complaint 

Every  person  who  has  reason  to  believe  that  a  crime  or  public  offense  has  been 
committed,  must  make  complaint  against  such  person  before  some  magisbvte 
having  authority  to  make  inquiry  of  the  same. 

N.  Dak.  (1895)  §  7887;  Mont  Pen.  C.  g  1561*.  When  person  concealing  crime  an  vxemorj.  littO. 

4612.  Magistrate  must  examine  complainant.  Witnesses.  When 
a  complaint  is  made  before  a  magistrate,  charging  a  person  with  the  commisaoD 
of  a  crime  or  public  offense,  such  magistrate  must  examine  the  complainant, 
under  oath,  as  to  his  knowledge  of  the  commission  of  the  offense  charged,  and  be 
may  also  examine  any  other  persons  and  may  take  their  depositions.  [C.  L- 
§  4837* 

N.  Dak.  (1896)  §  7888;  Mont.  Pen.  C.  g  1592*.         made,  2  4680.    OompWnt,  inuance  of  mnaiA 

Complaint  of  commission  of  crime  in  another  §461S. 
county;  accused  being  in  county  where  complaint 

4613.  When  arrest  made  without  warrant  complaint  to  be  filed. 
When  any  officer  or  other  person  shall  bring  imy  person  he  has  arrested  witfaoat 
a  warrant  before  a  magistrate,  it  is  the  duty  of  sack  officer  or  povon  to  specify  the 
charge  upon  which  he  has  made  the  arrest.  It  is  then  the  duty  of  the  magistrate 
or  the  county  attorney  to  make  a  complaint  of  the  offense  charged,  and  cause  the 
officer  or  person,  or  some  other  person,  to  subscribe  and  make  oath  to  such  com- 
plaint, and  file  it. 

N.  Dak.  (1895)  $  7889;  Mont.  Pen.  C.  {  1598». 
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4614.  Gomplainant  must  name  witnesses.  Subpoena.  Every 
person  makiog  complaint  chaining  the  commission  of  a  crime  or  public  GfEense^ 
must  inform  the  magistrate  of  persons  whom  he  believes  to  have  any  knowledge 
of  its  commission^  and  the  magistrate,  at  the  time  of  issuing  the  warrant,  may 
issue  subpoenas  for  sucli  persona,  requiring  them  to  attend  at  a  specified  time  and 
place  aa  witnesses. 

N.  Dik.  (ISK)  3  78B0;  Mont.  Pen.  C.  {  UM. 


Chapter  13. 

WARRANT  OP  ARREST. 

4615.  Issuance  of  warrant.  Consent  of  county  attorney.  When 
ftcomplaintf  verified  by  oath  or  affirmation,  is  made  before  a  magistrate,  cfaarging 
the  commission  of  a  crime  or  pnblic  offense,  he  must,  if  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there  is  reasonable  ground  to 
believe  that  the  accused  committed  it,  issue  a  warrant  for  his  arrest;  but  when 
the  magistrate  before  whom  ^he  complaint  is  made  is  a  justice  of  the  peace,  before 
issuing  the  warrant,  the  complaint,  if  made  by  any  person  other  .than  the  county 
attorney  of  the  county,  and  other  evidence  taken  by  such  magistrate  relating  to  the 
offense  charged,  must  be  submitted  to  such  county  attorney,  and  he  must  exam- 
ine into  the  chfuge  and  enter  either  his  approval  or  disapproval  of  the  issuance  of 
a  warrant  upon  such  complaint.  If  the  county  .attorney  disapproves,  no  warrant 
shall  be  issued,  but  if  he  appmves  the  issuance  of  a  warrant,  such  magistrate  shall 
proceed  a(X!ordinglv ;  provided,  that  in  cases  when  it  appears  from  statements  of 
the  complaint  or  other  written  evidence  submitted  to  the  magistrate  that  the 
accused  is  likely  to  escape  from  the  county  before  the  approval  of  the  county 
attorney  can  be  had,  as  hereinbefore  prescribe;!,  a  warrant  may  issue  without  the 
f4>proval  of  the  county  attorney.  No  justice  of  the  peace  shall  receive  any  fees 
or  allowances  whatever  for  any  act  done  or  services  rendered  in  a  criminal  action 
or  proceeding  commenced  or  prosecuted  in  disregard  of  the  provisions  of  this  sec- 
tion.   [G.  L.  §  4839*. 

M.  Dak.  (1886)  i  7SD1* 

Form  of  complunt,  g  4610.  Magistrate  defined,  1 460B. 

4616.  Warrant  defined.  Form.  A  warrant  of  arrest  is  an  order  in 
writing  in  the  name  of  the  state,  signed  by  a  magistrate,  commanding  the  arrest 
of  the  defendant,  and  may  be  substantially  in  the  following  form : 

State  of  Utah,  \ 
ConNTY  OF  .  I 

The  state  of  Utah  to  any  sheriff,  constable,  marshal,  or  policeman  of  said  state, 

or  of  the  county  of  : 

Complaint  on  oath  having  been  this  day  made  before  me,  by  A  B,  that  the 
(Time  of  (d^ignating  it),  has  been  committed,  and  accusing  C  D  thereof,  you  are 
therefore  commanded  forthwith  to  furest  the  above  named  C  D,  and  bring  htm 
before  me  at  (naming  the  place)  or  in  case  of  my  absence  or  inability  to  act,  before 

tiie  nearest  or  most  acces  ible  magistrate  in  this  county.    Bated  at  this 

 day  of  ,  eighteen  . 

When  necessary,  the  magistrate  may  insert  therein  a  clause  to  the  effect  that 
if  the  accusetl  has  fled  from  justice,  that  the  peace  ofiicer  pursue  him  into  auay 
other  county  of  this  state  and  there  arrest  him.    [C.  L.  §  4840. 

Od.  Pen.  C.  {  814*. 

461 7.  Id.  Requisites.  The  warrant  must  specify  the  name  of  the  defend- 
ant, or,  if  it  is  unknown  to  the  magistrate,  the  defendant  may  be  designated 
4uerein  by  any  name.    It  must  also  state  the  time  of  issuing  it,  and  the  county, 
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city,  or  precinct  where  isBued,  and  be  signed  by  the  magistrate  .with  his  name  of 
office.    [C.  L.  §  4841. 

Oa.  Pen.  C.  g  815. 

4618.  Warrant  directed  to  and  executed  by  peace  officer.  The 

warrant  mnst  be  directed  to  and  executed  by  a  peace  officer.    [C.  L.  §  4842*. 

ObI.  Pen.  C.  g  816.  Peace  officer  defined,  §  4809. 

4610.   Id.   Issued  by  supreme  or  district  judge.  If  a  warraat 
issued  by  a  justice  of  the  supreme  court,  or  judge  of  a  ^strict  court,  it  may  be 
directed  generally  to  any  sheriff,  constable,  mar^al,  or  policeman  in  tbe  state, 
and  may  be  executed  by  any  of  those  officers  to  whom  it  may  be  ddivered  in  any 
part  of  the  state. 

Mont.  Pen.  C.  S  1606;  N.  Dak.  (1605)  9  7896. 

4620.  Id.  Issued  by  justice  of  the  peace.  If  a  warrant  is  isued 
by  any  other  ma^trate,  it  may  be  directed  generally  to  any  sheriff,  constable, 
marshal,  or  policeman  in  the  county  in  which  it  is  issued,  and  may  be  executed 
by  such  officer  in  any  part  of  the  state. 

Hont.  Pen.  C.  {  1604;  N.  Dak.  (189B)  J  ^07. 

4621.  Officer  may  call  for  aid  in  any  county.  An  officer  pursuing 
a  person  for  whom  he  has  a  warrant,  into  another  oonnty  than  the  one  in  which 
he  holds  office,  may,  in  the  county  where  he  finds  such  person,  call  for  asofltance. 
and  command  fud,  and  exercise  authority,  as  if  in  his  own  county. 

HoDt.  Pen.  C  2  1606;  N.  Dak.  <1895)  g  7898. 

Officer  may  command  anistance,  H  Authority  of  person  aansting,  S  41^. 

4622.  Return  of  prisoner  if  offense  a  felony.   If  the  offense  chaqj^ 

is  a  felony,  the  officer  making  the  arrest  must  take  the  defendant  before  the 
magistrate  who  issued  the  warrant,  or  some  other  magistrate  of  the  same  county. 
[C.  L.  §  4843. 

Moot.  Pen.  C.  g  1606;  N.  Dak.  (189&)  I!  78BS;  Cal.  Pen.  C  2  881. 
Arrest,  general  provisions,  H  4636-4854. 

4623.  Id.  If  offense  a  misdemeanor  not  triable  by  justice. 
If  the  offwse  charged  in  the  warrant  is  a  misdemeiuior  not  within  the  jurisdic- 
tion of  the  magistrate  who  issued  it  to  try  and  punish  upon  conviction,  and  the 
defendant  is  arrested  in  another  county,  the  officer  most,  upon  being  required 
by  the  defendant,  take  him  before  a  magistrate  in  that  county,  who  must  admit 
the  defendant  to  bail  and  take  bail  from  him  accordingly.    [C.  L.  §  4S44*. 

Ofti.  Pen.  c.  I  iaafl. 

Bail,  qoaliflcations  of  sureties,  etc.,     49SS-6010.   Bights  to  admission  to  bail.  Con.  art.  1,  ana.  8,  9. 

4624.  Procedure  when  ball  taken.  On  taking  the  bail,  the  magistrate 
mnst  certify  that  fact  on  the  warrant,  and  deliver  the  warrant  and  undertaking 
of  bail  to  the  officer  having  charge  of  the  defendant.  The  officer  must  then  di»> 
chaige  the  defendant  from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  whidi  the  defendant  shall  be  required 
to  appear.    [C.  L.  §  4845. 

Gal.  Pen.  C.  j}  828. 

4625.  Return  and  bail  if  offonse  triable  by  justice.  If  the  offenae 

charged  in  the  warrant  be  within  the  jurisdiction  of  the  magistrate  who  issued  it. 
to  try  and  punish  upon  conviction,  and  the  defendant  be  arrested  in  another 
county,  the  officer  must,  upon  being  required  bo  to  do  by  the  defendant,  take  bim 
before  the  most  convenient  magistrate  in  that  or  any  adjoining  county,  who  mn^t 
admit  the  defendant  to  bail,  and  take  bail  from  him  accordingly,  naming  therein 
a  time  not  exceeding  twenty  days  nor  less  than  one  day  for  each  twenty  miles 
from  the  place  of  taking  it  to  the  place  of  the  magistrate's  office  who  iasned  the 
warrant,  for  the  defendant  to  appear.    [C.  L.  §  4845*. 


4626.  Id.  Procedure  by  ma^trate.  On  taking  the  bail,  the  magis- 
teite  and  officer  mnst  proceed  as  directed  in  section  forty-six  hundred  and 
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twenty-foDr,  except  that  the  warrant  and  undertaking  must  be  delivered  by  the 
latter  to  the.  magistrate  before  whom  the  defendant  shall  be  required  to  appear. 
[C..L.  §4845*. 

Gftl.  Pen.  C.  3  8S3*. 

4627.  Disposition  of  defendant  if  bail  not  ^ven.  If,  on  the 
admisBion  of  the  defendant  to  bail,  the  bail  is  not  forthwith  given,  the  officer 
muBt  take  the  defendant  before  the  magiBtrate  who  issued  the  warrant,  or,  in 
case  of  Mb  absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magis- 
trate in  the  same  connty,  and  must,  at  the  same  time,  deliver  to  the  magistrate 
the  warrant  with  his  return  thereon  endorsed  and  subscribed  by  him.  [C.  L. 
§  4846. 

Cftl.  Pen.  C.  g  821. 

4628.  Defendant  to  be  taken  before  magistrate  without  delay. 
The  defendant  mnat  in  all  cases  be  taken  before  the  magistrate  without  unnecen- 
sary  delay.    [C.  L.  §  4847. 

Cml.  Pen.  C.  §  835». 

Fmilare  to  take  arrested  person  before  magistrate,  a  misdemeanor,  3  4139. 

4629.  Papers  to  be  sent  to  magistrate  acting.  If  the  defendant  is 
brought  before  a  magistrate  other  than  the  one  who  issued  the  warrant,  the  com- 
plaint, and  depositions,  if  any,  on  which  the  warrant  shall  have  been  issued,  must 
be  sent  to  that  magistrate.    [C.  L.  §  4848*. 

Cal.  Pen.  C.  2  820». 

4630.  When  warrant  issued  in  county  where  defendant  found. 
"When  a  complaint  is  made  before  a  magistrate  of  the  commission  of  a  public 
offense  triable  in  another  county  of  this  Btate  but  Bhowing  that  the  defendant  is  in 
the  county  where  the  complaint  is  made,  the  same  proc^dings  must  be  had  as 
prescribed  in  this  chapter,  except  tliat  the  warrant  must  require  the  defendant  to 
be  taken  before  the  nearest  or  most  accessible  magistrate  of  the  county  in  which 
the  offeDse  is  triable,  and  the  complaint,  with  the  depositions,  if  any,  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered  by  the  magistrate  to  the 
officer  to  whom  the  warrant  is  delivOTcd.    [C.  Tj.  §  4849*. 

Cal.  Pen.  C.  i  827». 

4631.  Id.  DeliTeiy  of  defendant  and  papers.  Bail.  The  officer  who 

executes  the  wari-ant  must  take  the  defendant  before  the  nearest  or  most  access- 
ible magistrate  of  the  county  in  which  the  offense  shall  be  triable,  and  must 
deliver  to  him  the  complaint  and  the  depositions,  if  any,  and  the  warrant  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then  proceed  in  the  same 
manner  as  upon  a  warrant  issued  by  himself.    [C.  L.  §  4850*. 

Gal.  Pen.  C.  §  828».  Bail,  qualifications  of  suretiea,  etc.,  gg  4883-0010. 

4632.  Id.  Bail.  Procedure.  If  the  offense  charged  in  the  warrant, 
issued  pursuant  to  section  forty-fdx  hundred  and  thirtj%  is  a  misdemeanor,  the 
officer  must,  upon  being  required  by  the  defendant,  take  him  before  a  magistrate 
of  the  county  in  which  the  warrant  was  issued,  who,  unless  he  have  jurisdiction 
to  try  tiie  d^endcmt,  muBt  proceed  as  provided  in  chapter  sixteen  of  this  title. 
[C.  L.  §  4851. 

CU.  Pen.  C.  2  829». 

4633.  Conveyance  through  other  counties  not  an  escape.  An 
officer  who  has  arrested  a  defendant  on  a  criminal  charge,  in  any  county,  may 
carry  such  prisoner  through  such  part-s  of  any  county  or  counties  as  shall  be  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner  shall  have  been 
arrested  to  the  place  where  he  is  to  be  conveyed  and  delivered,  under  the  process 
by  which  the  arrest  shall  have  been  made,  and  such  conveyance  shall  not  be 
deemed  an  escape. 

Mont.  Fen.  C.  2  1616;  M.  Dak.  (1896)  g  790S. 
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4634.   Officer  in  charge  of  prisoner  not  liable  to  civil  arrest 

Assistance.  While  passing  tlirough  such  other  county  or  counties,  the  offices 
having  the  prisoner  in  their  charge  shall  not  be  liable  to  arrest  on  civil  proq^; 
and  they  have  like  power  to  require  any  citizen  to  aid  in  securing  such  prifioner 
and  to  retake  him  if  he  escapes,  as  if  they  were  within  their  own  county ;  and  a 
refusal  or  n^lect  to  render  auoh  aid  shall  be  an  offense  in  the  same  manner  as 
if  they  were  offioerB  of  the  county  where  such  aid  ahall  be  required. 

Mont.  Pen.  C  2  1617;  N.  Dak.  (1806)  i  7910. 


Chapteb  14. 

ARREST,  BY  WHOM  AND  HOW  MADE. 

4636.   Arrest  defined.   May  be  made  by  any  person.   An  arrest 

is  taking  a  person  into  custody  in  a  case  and  in  the  manner  authorized  by  lav. 
An  arrest  may  be  made  by  a  peace  officer  or  by  a  private  person.     [C.  It.  §  4862. 

CU.  Pen.  C.  2  884.  Peace  oflScer  defined.  {  4809. 

4636.  Arrest  how  made.  No  unnecessary  restraint.  An  arrest  is 
made  by  an  actual  restraint  of  the  person  of  the  defendant,  or  by  his  submifiaon 
to  the  custody  of  an  officer.  The  defendant  must  not  be  subjected  to  any  man 
restraint  than  is  necessary  for  his  arrest  and  detention.    [C,  L.  §  4863. 

Cal.  Pen.  C.  2  835. 

Persons  arrested  not  to  be  treated  with  imnevessBrr  rigor,  Con.  art.  1,  sec.  S. 

4637.  When  officer  may  arrest  with  or  without  wiurant.  A  peace 
officer  may  make  axi  arrest  in  obedience  to  a  warrant  delivered  to  him,  or  may, 
without  a  warrant,  arrest  a  person : 

1.  For  a  public  offense  committed  or  attempted  in  his  presence. 

2.  When  a  person  arrested  has  committed  a  felony,  although  not  in  his 
presrace. 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable  cause 
for  believing  the  person  arrested  to  have  committed  it. 

4.  On  a  charge,  made  upon  a  reasonable  cause,  of  the  commieedon  of  a  fd<ny 
by  l&e  party  arrested. 

6.  At  night,  when  there  is  reasonable  cause  to  believe  that  he  has  com- 
mitted a  felony.    [C.  L.  §  4854. 

Cal.  Pen.  C.  ^  836. 

4638.  When  private  person  may  arrest.    Railroad  conductor. 

A  private  person  may  arrest  another: 

1.  For  a  public  offense  committed  or  attempted  in  his  presence. 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in  hie 
presence. 

3.  When  a  felony  has  been  in  fact  committed  and  lie  has  reasonable  canse 
for  believing  the  person  arrested  to  have  committed  it. 

4.  A  conductor  or  other  person  having  chaise  of  any  railway  train  in  this 
state  shall  have  power  to  arrest  without  a  warrant  any  person  disturbing  the 
peace  of  a  traveler,  or  committing  any  offense  against  the  laws  of  the  state  while 
traveling  with  or  upon  the  train  of  which  he  is  in  charge.    [C.  L.  §  4855. 

Cal.  Fen.  C.  837*.  county,  and  two  private  eitixcna  to  attempt  the 

A  felony  having  been  committed,  it  was  lawful      arrest  of  the  de^nasnt.    Pet^lc  v.  CaaghVm,  IS  V. 
for  an  officer  out  ot  his  state,  an  officer  out  of  his     58;  44  F.  91. 

4639.  Magistrate  may  orally  order  arrest.  A  magistrate  may  oraUy 
OTder  a  peace  officer  or  private  person  to  arrest  any  one  committing  or  attempting 
to  commit  a  public  offense  in  the  presence  of  such  magistrate.    [C.  L.  §  48a€. 

CU.  Pen.  C.  g  88B. 
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4640.  Pereon  arresting  may  summon  assistance.  Anj  person 
making  an  arrest  may  orally  sammon  as  many  persons  as  he  deems  necessary  to 

him  therein.     [G.  L.  §  4867. 
Cai.  P«D.  c.  g  839. 

Officer  may  command  asastance,  3S  4144,  4541,  4621. 

4641.  Arrest  by  day  or  by  night.  If  the  offense  chat^d  is  a  felony, 
the  arr^  may  he  made  on  any  day,  and  at  any  time  of  the  day  or  night.  If  it 
is  a  misdemeanor,  the  arrest  cannot  he  made  at  night,  unless  upon  the  direction 
of  the  magistrate  indorsed  upon  the  warrant,  or  tinless  the  offense  is  committed 
in  the  presence  of  the  person  making  the  arrest.    [G.  L.  §  4858. 

GU.  Pen.  a  S  840*. 

4642.  Manner  of  making  arrest.   The  person  making  the  arrest  must 

inform  the  person  to  be  arrested  of  the  intention  to  arr^t  him,  of  the  cause 

of  the  arrest,  and  the  authority  to  make  it,  except  when  the  person  to  be  arrested 

is  actually  engaged  in  the  commission  of  or  an  attempt  to  commit  an  offense, 

or  is  pursued  immediately  after  its  commission,  or  after  an  escape.  [G.  L.  §  4859. 

Cnl.  Pen.  C.  2  seen  in  the  act  of  committing  a  crime.  People  t. 

It  was  not  necemar7  that  Intention  of  arrest     Cooghlin,  18  U.  08;  44  P.  94. 
ahonld  be  conveyed  to  defendant,  since  he  was  first 

4643.  Warrant  must  be  shown  if  required.  If  the  person  making 
the  arrest  is  acting  under  the  authority  of  a  warrant,  he  must  show  the  warrant, 
if  required.    [C.  L.  §  4860. 

Gal.  Pen.  C.  g  8«3. 

4644.  Force,  when  arresting  imder  warrant.  When  the  arrest  is 
being  made  hy  an  officer  under  the  authority  of  a  warrant,  after  information  of 

the  intention  to  make  the  arrest,  if  the  person  to  be  arrested  either  fiee,s  or  forcibly 
resists,  the  officer  may  use  all  necessary  means  to  effect  the  arrest.   [G.  L.  §  4861. 

Gal.  Pen.  C.  §  S43. 

4645.  Door  or  window  may  be  broken  when. .  To  make  an  arrest, 
a  private  person,  if  the  offense  is  a  felony,  and  in  all  cases  a  peace  officer,  may 
break  open  the  door  or  window  of  the  building  in  which  the  person  to  be  arrested 
is,  or  in  which  they  have  reasonable  grounds  for  believing  him  to  be,  after  having 
demanded  admittance  and  explained  the  purpose  for  which  admittance  is  desired. 
[C.  L.  §  4862. 

Cal.  Pen.  C.  ^  S44.  conduct  of  the  owner,  and  ench  property  cannot  be 

The  private  household  goods  of  a  criminal  cannot  destroyed  or  taken,  except  by  due  process  of  law. 
"be  deemed  to  be  afi*ected  by  the  crimes  and  mis-     Conway  v,  Clinton,  1  U.  215. 

4646.  Id.  For  purpose  of  exit.  Any  person  who  shall  have  lawfully 
entered  a  house  for  the  purpose  of  making  an  arrest  may  break  open  the  door  or 
window  thereof  if  detained  therein,  when  necessary  for  the  purpose  of  liberating 
UmseU,  and  an  officer  may  do  the  same,  when  necessary  for  the  purpose  of  liber- 
ating a  person  who,  acting  in  his  aid,  lawfully  entered  for  the  purpose  of  making 
an  arrest,  and  is  detained  therein.     [C.  L.  §  4863. 

Cal.  Pen.  C.  i  845. 

4647.  Weapons  to  be  taken  fi:t>m  person.  Delivery.  Any  person 

making  an  airest  may  take  from  the  person  arrested  all  offensive  weapons  which 

he  may  have  about  his  person,  and  must  deliver  them  to  the  magistrate  before 

whom  he  shall  be  taken.    [C.  L.  §  4864. 

Qd.  Pen.  C.  1 840.  Beoeipt  for  property  taken  arrest  is  hla  proper^  gulject  to  his  order.  Bicken 
(torn  person  arrested.   ?  5123.  v.  Simcox,  1  U.  3S. 

Money  tsken  from  a  prisoner  at  the  time  of  his 

4648.  Private  person  must  deliver  prisoner  immediately.  A 
private  person  who  shall  have  arrested  another  for  the  commission  of  a  public 
offense  must,  without  unnecessary  delay,  take  the  person  arrested  before  a  magis- 
trate, or  deliver  him  to  a  peace  officer.    [C  Ij.  §  4866. 

CU.  FMi.  c.  1 9tr. 
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4649.  Officer  arreetinff  with  wairant  must  proceed  lawfully.  An 

officer  making  an  urest  in  obedience  to  a  wfurant,  muet  proceed  with  the  p^flon 
arrested  as  commanded  by  the  warrant,  or  as  provided  by  law.    [C.  L.  §  4866. 

Cal.  Pen.  C.  §  848. 

4650.  Arrest  without  warrant.  Delivery  of  prisoner.  Complaint 

When  an  arrest  Bhall  be  made  without  a  warrant  by  a  peace  officer  or  private  per^ 
eon,  the  person  arrested  must,  without  unnecessary  delay,  be  taken  to  the  neaxeet 

or  most  accessible  magistrate  in  the  county  in  which  the  arrest  is  made,  and  a 
complaint,  stating  the  charge  against  the  person,  must  be  made  before  such  mag- 
istrate. A  conductor  or  other  person  who  shall  have  made  an  arrest  as  provided 
in  subdivision  four  of  section  forty-six  hundred  and  thirty-eight,  shall,  without 
unnecessary  delay,  take  the  person  so  arrested  before  any  accessible  magistrate 
or  deliver  him  to  a  peace  officer ;  and  a  complaint,  stE^ng  the  charge  against  the 
person,  must  be  made  before  such  magistrate;  and  the  magistrate  before  whom 
such  charge  shall  be  made,  if  the  offense  is  triable  hy  him,  shall  have  full  juris- 
diction over  said  offense  and  the  defendant,  to  try  and  determine  said  offense.  If 
he  have  not  jurisdiction  to  try  the  defendant  for  the  offense  charged,  he  mu^ 
proceed  as  provided  in  chapter  sixteen  of  this  title.    [C.  L.  §  4867. 

Oftl.  Fen.  L'.  |  8»*. 

Failure  to  take  person  arrested  before  magiBtrato  without  delay,  a  miademeanor,  9  418d. 

4651.  Service  of  warrant  by  telegraph.  Procedure.  Any  magis- 
trate may,  by  an  indorsement  upon  a  waiTant  of  arrest,  authorize  the  service 
thereof  by  telegraph,  and  thereafter  a  tel^raphic  copy  of  such  warrant  may  be 
sent  by  telegraph  to  one  or  more  peace  officers,  and  such  copy  is  as  effectoal  in 
the  liands  of  any  officer,  and  he  must  proceed  in  the  same  manner  under  it,  as 
though  he  held  an  original  warrant  issued  by  the  magistrate  m^bitig  the  indorse- 
ment.   [C.  L.  §  4868. 

Cal.  Pen.  C.  §  8B0*. 

4652.  Id.  Certiflcation  and  return.  Every  officer  causing  telegraphic 
copies  of  warrants  to  be  Bent,  must  certify  as  correct  and  file  in  t£e  telegraph 
office  from  which  such  copies  are  sent,  a  copy  of  the  warrant  and  indorsement 
thereon,  and  must  return  the  original  with  a  statement  of  his  action  theretmder. 

[C.  L.  §  4869. 
Oil.  Pen.  C.  g  851. 

4653.  Officer  may  direct  arrest  by  telegraph.  In  all  cases  when  by 
law  a  peace  officer  may  arrest  a  person  without  a  warrant,  or,  having  a  warrant 
for  the  arrest  of  a  person  accused  of  a  public  offense,  said  such  person  may  other- 
wise escape  from  this  state,  such  officer  may,  by  telegraph,  direct  any  sheriff, 
constable,  marshal,  or  policeman  in  this  state  to  arrest  such  person,  and desiipaate 
the  accused  in  said  order  by  name,  or  description,  or  both. 

N.  Dak.  (1895)  g  7SS9. 

4654.  Id.  Arrest  and  detention  of  prisoner.  The  order  may  foe 
directed  generally  to  any  of  such  officers,  and  executed  by  the  officer  receiving 
it  The  officer  executing  any  such  order  shall  take  into  his  custody  the  person 
designated  therein  and  detain  him  upon  such  order  for  such  length  of  time  as 
shall  be  necessary  for  the  offic5er  directing  the  arrest  to  reach  the  place  of  deten- 
tion by  the  ordinary  means  and  course  of  travel,  or  until  sooner  demanded  by 
an  officer  having  a  warrant  for  the  arrest  of  such  person,  but  in  no  case  ^lall 
the  officer  arresting  such  person  upon  such  order  detain  him  longer  than  the 
time  hereinbefore  mentioned. 

N.  Dak.  (1805)  |  7940. 
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BETAKING  AFTER  ESCAPE  OS  RESCUE. 

4655.  t^rsuit  and  rearrest.  If  a  person  arrested  escapes  or  is  res- 
oued,  person  from  whose  custody  be  shall  have  escaped  or  shall  have  beeu 
i-escued,  may  immediately  pursue  and  retake  him  at  any  time  and  in  any  place 
within  the  state.     [C.  L.  §  4870. 

Cal.  Pen.  C.  §  8M. 

EscapeB,     4114^18.    Kescuee,  §2  4112,  4113.    Justifiable  homicide  In  retaking  felon,  g  4167. 

4656.  Id.  May  break  door  or  window.  To  retake  the  person  escaping 
or  rescued,  the  person  parsuiiig  may  break  open  an  outer  or  inner  door  or  window 
of  a  dwdling-house  or  other  building,  if,  after  notice  of  his  Intention,  he  is 
refused  admittance.    [C.  L.  §  4871. 

Cal.  Pen.  C.  g  85S. 


CHAPTER  16. 

PRELIMINARY  EXAMmATION. 

4657.  Magistrate  to  inform  prisoner  of  his  rights.  When  the 
defendant  shall  be  brought  before  the  magistrate  upon  an  arrest,  either  with  or 
without  a  warrant,  on  a  charge  of  having  committed  a  public  offense,  the  magis- 
trate most  immediately  inform  him  of  tiie  chai^  against  him,  and  of  his  right 
to  the  aid  of  counsel  in  every  stage  of  the  proceedings.    [C.  L.  §  4872. 

Cal.  Pen.  C.  3  858,  Defondant  by  miving  preliminary  examination 

Bfgjits  of  aoenaed  peiBon,  Con.  art.  1,  sees.  7-lS;  waives  all  defects  in  eomwi^nt  a^nst  lum.  U.  B. 
i  4S1S.  V.  Eldredge,  6  V.  161;  18  P.  678. 

4668.  Time  to  procure  counsel  allowed.  Message  to  counsel. 

He  must  also  allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and 
postpone  tbe  examination  for  that  purpose,  and  must,  upon  the  request  of  the 
defendant,  require  a  peace  officer  to  take  a  message  to  any  counsel  in  the  pre- 
cinct or  the  city  the  defendant  may  name.  The  officer  mnst,  without  delay  and 
without  fee,  perform  that  duty.    [C.  L.  §  4873. 

Cal.  Pen.  a  g  8SS,  Biglit  to  counsel,  Con.  art.  1,  sec.  12. 

4659.  Examination  to  be  proceeded  with.  At  the  time  set  for  the 
hearing,  the  magistrate  before  whom  the  accused  is  brought  must,  unless  a  change 
of  place  of  trial  is  had  under  the  pi-ovisions  of  the  next  section,  immediately 
after  the  appearance  of  coimsel,  or  if  none  appears,  after  wiuting  a  reasonable 
time  therefor,  if  the  accused  requires  the  aid  of  counsel,  proceed  to  examine  the 
case.    [C.  L.  §  4874*. 

N.  Dak.  (1895)  g  7952. 

Waiver  of  preliminary  examination  with  consent  of  state,  Con.  art.  1,  sec.  13. 

4660.  Change  of  place  of  trial.  Affidavit.  Transfer.  Whenever 
a  person  accused  of  a  public  offense  is  brought  before  a  justice  of  the  peace  for 
examination  and,  at  any  time  before  such  examination  is  commenced,  he  files 
with  such  justice  his  affidavit  stating  that  by  reason  of  the  bias  or  prejudice  of 
said  justice  he  believes  he  cannot  have  a  fair  and  impartial  examination  before 
him,  such  justice  must  transfer  said  action,  and  all  the  papers  therein,  including 
a  certified  copy  of  his  docsket  entries,  to  another  justice  of  the  same  county;  pro- 
vided, that  unless  the  parties  agree  upon  the  justice  to  whom  aaid  action  shall  be 
transferred,  it  abaJl  be  sent  to  the  nearest  justice  of  the  county,  but  no  more  than 
one  change  of  the  place  of  examination  under  this  section  shall  be  had  in  an 
action. 

N.  Dak.  (1886)  |  7S68. 
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466 1 .  Limitation  on  postponement,  unless  by  consent.  The  exan- 
ination  most  be  completed  at  one  session,  unless  the  magistrate,  for  good  cnee 
shown,  postpone  it.  The  postponement  shall  not  be  for  more  than  four  days  it 
each  time,  nor  more  than  twelve  days  in  all,  unless  by  consent  or  on  motion  of 
the  defendant.    [C.  L.  §  4876*. 

Ca.1.  Pen.  C.  §  861*. 

4662.  Id.  Defendant  to  give  bail  or  be  committed.  If  a  postpaiK- 
raent  is  had,  the  magistrate  must  commit  the  d^endant  for  examination,  adout 
him  to  bail,  or  dischai^  him  from  custody  upon  the  deposit  of  money  as  provided 
in  this  code,  as  security  for  his  appearance  at  the  time  to  which  the  exuniiiatkm 

is  postponed.    [C.  L.  %  4876. 

Cftl.  Pen.  C.  §  Sffii.  Bail,  $2  4988-5010. 

4663.  Form  of  commitment  for  examination.  The  commitment  fcr 
examination  shall  be  made  by  an  indorsement,  signed  by  the  magistrate  on  tiie 
warrant  of  arrest,  to  the  following  ^ect:  The  within  muned  A  B,  lubving  been 
1nY>ught  before  me  under  this  warrant,  is  committed  for  examination  to  the  sheriff 

of  . ' '    If  the  BherifE  be  not  present,  the  defendant  may  be  ctnnmitted  to 

the  custody  of  any  peace  officer.    [C.  L.  §  4877. 

CaA.  Pen.  a  S  863. 

4664.  Magistrate  must  issue  subpcenas.  The  magistrate  mnst  isBoe 
sabpcenas,  subscribed  by  him,  for  witnesses  within  the  state,  required  dtiivl); 
the  prosecution  or  the  defense.    [C.  L.  §  4878. 

CrI.  Pen.  C.  ?  864* 

Accused  entitled  to  compnlBory  proceea  for  witnesses,  Con.  art.  1,  sec  12. 

4665.  Procedure  on  preliminary  examination.  Attheexaminatioi 
the  magistrate  must  first  read  to  the  defendant  the  complaiut  and  the  depositions 
of  the  witnesses  examined  on  making  the  complaint,  if  depositions  were  itkm. 
[C.  L.  §  4878*. 

Oei.  Fen.  a  3  864*. 

4666.  Id.  Examination  of  witnesses  in  presence  of  defSsndanl 

The  witnesses  must  be  examined  in  the  presence  of  the  defendant,  and  may  be 
cross-examined  in  his  behalf.    [G.  L.  §  4879. 
Qtl.  Pen.  a  S  865. 

Accused  entitled  to  be  confronted  by  witnesses,  Con.  art.  1,  see.  18;  S  4S18. 

4667.  Id.  Examination  of  defendant's  witnesses.  When  the 
examination  of  witnesses  on  the  part  of  the  state  shall  have  closed,  any  witneeees 
the  defendant  may  produce  may  be  sworn  and  examined.    [C.  L.  §  4880. 

Oal.  Pen.  C.  {  806. 

4668.  Id.  Exclusion  of  witnesses.  Keeping  separate.  While  s 
witness  shall  be  under  examination,  the  magistrate  may  exclude  all  witnesMS 
who  shall  not  have  been  examined.  He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  convOTsing  with  each  other  trntil  they  shall 
have  all  been  examined.    [C.  L.  §  4881. 

Od.  Pen.  C  i  867.  Exdnsion  of  intDenes  and  othen,  2  006. 

4669.  Id.  Exclusion  of  spectators,  etc.,  on  request.  The  magis- 
trate must  also,  upon  the  request  of  the  defendant,  exclude  fi-om  the  examinatiw 
every  person  except  his  clerk,  the  prosecutor  and  his  counsel,  tJie  attorney  g«a- 
eral,  the  county  attorney,  the  defendant  and  his  counsel,  and  the  officer  having 
the  defendant  in  custody.    [C.  L.  §  4882*. 

Cal.  Pen.  C.  ^  SOS. 

4670.  When  testimony  reduced  to  writing.   Form  of  depositiOB. 

The  testimony  of  each  witness  in  cases  of  homicide  mnst  be  reduced  to  writing  « 
a  deposition,  by  the  magistrate,  or  under  his  direction ;  and  in  ot^er  cases  opon 
the  demand  of  the  prosecuting  attorney.  The  magistrate  before  whom  the  ezsoi- 
amination  shall  be  had,  may,  with  the  consent  of  the  conntgr  attorney,  order 
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teetdmony  and  proceedings  to  be  taken  down  in  shorthand,  in  all  examinations 
herein  mentioned,  and  for  that  purpose  he  may  appoint  a  sten<^rapher.  The 
depoution  or  testimony  of  tiie  witness  must  be  au^enticated  in  the  following 
form: 

1.  It  most  state  the  name  of  the  witness,  his  place  of  residence,  and  his 
business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness,  and  his  answers  thereto, 
each  answer  being  distinctly  read  to  him  as  it  is  taken  down,  and  being  corrected 
or  added  to  until  it  conforms  to  what  he  declares  is  the  truth ;  except  that  xii  cases 
where  the  testimony  shall  be  taken  down  in  shorthand,  the  answer  or  answers  of 
the  witness  need  not  lie  read  to  him. 

3.  If  a  question  put  is  objected  to  on  either  side  and  overruled,  or  the  wit- 
ness declines  answering  it,  that  fact,  with  the  ground  on  which  the  question  shall 
have  been  overruled  or  the  answer  declined,  mast  be  stated. 

4.  The  depoedtion  mnst  be  ugned  by  the  wibiess,  or  if  he  refuse  to  sign  it, 
his  reason  for  refusing  must  be  stated  in  writing  as  he  gives  it,  except  that  in 
cases  where  the  deposition  shall  be  taken  down  in  shorthand,  it  need  not  be 
mgned  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate  when  reduced  to  writing 
by  him,  or  under  his  direction,  and  when  taken  down  in  shorthand,  the  transcript 
of  the  sten(^rapher  appointed  as  aforesaid,  when  written  out  in  longhand,  and 
certified  as  being  a  correct  statement  of  snch  testimony  and  procedings  in  the  case, 
ahall  be  prima  facie  a  correct  statement  of  snch  testimony  and  proceedings.  The 
stenographer  shall,  if  the  defendant  is  held  to  answer  the  charge,  within  ten  days 
after  the  close  of  such  examination,  transcribe  his  said  shorthand  notes  into  long- 
hand, and  certify  and  file  the  same  with  the  clerk  of  tfae  district  court  of  the 
county  in  which  the  defendant  shall  have  been  examined,  and  shall  in  all  cases 
file  his  original  notes  with  said  clerk.  The  sten<^rapher's  fees  shall  be  paid  out 
of  the  treasury  of  the  coont^.    [C  L.  §  4883*. 

Cal.  Pen.  C.  i  869*.  thereby,  and  did  not  ask  for  a  contiauancc  in  order 

Failnr«  of  reporter  to  file  transcript  does  not  pre-  to  secDre  same.    People  v.  Tliiede,  11  U.  241;  39  P. 

■vent  defendaot  from  being  brought  to  triiil  where  837.'  AfBnned,  Thiede  v.  People,      U.  S.  510. 

defendant  did  not  claim  that  he  was  pittjodic^ 

4671.  Custody  and  dispOBition  of  depositions,  etc.  The  magistrate 
or  his  derk  must  keep  the  depositions  taken,  and  exhibits  admitted  as  evidence 
on  the  examination,  until  they  shall  be  returned  to  the  proper  court;  and  must 
not  pM>mit  them  to  be  exiunin€»d  or  copied  by  any  person  except  a  judge  of  a  court 
having  jurisdiction  of  the  offense,  or*authorized  to  issue  writs  of  habeas  corpus, 
the  attorney  general,  county  attorney,  or  other  prosecuting  attorney,  and  the 
defendant  and  his  coonsel.    [C.  L.  §  4884. 

Oal.  Pen.  a  2  870. 

4672.  Id.  Violation  of  preceding  section  a  crime.  Every  violation 
of  the  last  section  is  punishable  as  a  misdemeanor. 

N.  Dak.  (1805)  g  7063. 

4673.  Defendant  discharged  for  want  of  probable  cause.  If,  after 
hearing  the  proo&,  it  appears  that  either  no  pablio  offense  has  been  committiBd,  or 
that  there  is  not  enfficient  cause  to  believe  the  defendant  guilty  of  a  public  offense, 
the  magistrate  must  order  the  defendant  to  be  dischai^^,  by  an  indorsement 
on  the  warrant  or  the  complaint,  signed  by  him,  to  the  following  efEe<;t:  "There 
being  no  sufficient  cause  to  believe  the  within  named  A  B  guilty  of  the  offense 
within  mentioned,  I  order  him  dischai^d."    [G.  L.  §  4885*. 

Cal.  Pen.  C.  2  871. 

4674.  Id.  When  costs  taxed  against  complainant.  If  the  defendant 
on  a  preliminary  examination  for  a  public  offense  is  discharged  as  provided  in  the 
previous  section,  and  if  the  magistrate  finds  that  the  prosecution  was  malicious 
or  without  probable  cause,  he  shall  enter  such  judgment  on  his  docket  and  tax 
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the  costB  against  the  complaining  witness,  whicti  shaXl  be  enforced  as  judgmeDts 
for  costB  in  criminal  cases,  and  execution  may  iasae  therefor. 

N.  Dak.  (1895)  §  7965. 

4676.  When  defendant  held  to  answer.  Order.  If,  however,  it 
appear  from  the  examination  that  a  public  offense  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  defendant  guilty  thereof,  the  magpstrate 
must  indorse  on  the  complaint  an  order,  signed  by  bim,  to  the  following  effect: 
"  It  appearing  to  me  that  the  offense  In  the  within  complaint  mentioned  (or  asj 
offense,  according  to  the  fact,  stating  generally  the  nature  thereof),  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  the  within  named  A  B 
guilty  thereof,  I  order  that  he  be  held  to  answer  to  the  same. ' '    [C.  L.  §  4886*. 

CsL  Pen.  C.  i  87a». 

4676.  Id.  Order  when  offense  not  bailable.  If  the  offense  is  not 
bailable,  the  following  words,  or  words  to  the  same  effect,  must  be  added  to  the 
indorsement:  "And  that  he  is  hereby  committed  to  the  sheriff  of  the  coantjy  <rf 
 ."    [C.  L.  §4887. 

Col.  Fen.  a  i  878. 

4677.  Id.  Order  when  ball  has  been  taken.  If  the  offense  is  bail- 
able, and  bail  is  taken  by  the  magistrate,  the  following  words  must  be  added  to 
the  aforementioned  indorsement :  '  'And  I  have  admitted  him  to  bful  to  answtt*  by 
the  undertaking  hereto  annexed."    [C.  L.  §  4888. 

4678.  Id.  Order  when  offense  bailable.  If  the  offense  is  bailaUe 

and  the  defendant  is  admitted  to  bail,  but  bail  shall  not  have  been  given,  the  fol- 
lowing words  must  be  added  to  the  order  indorsed  on  the  complaint:  "And  that 

he  is  admitted  to  bail  in  the  sum  of  dollars,  and  is  committed  to  the  sheriff 

of  the  county  of  ,  until  he  gives  such  bail,  or  is  l^;ally  dischaiged.'*    [C.  L. 

§  4889. 

Cal.  Pen.  C.  §  87«*.  Bail,  §2  4988-6010. 

4679.  Oommitment  to  be  delivered  with  defendant.  If  the  magis- 
trate orders  the  defendant  to  be  committed,  he  must  make  out  a  commitmrat.' 
signed  by  himself,  with  his  name  of  office,  and  deliver  it,  with  the  defendant,  to 
the  officer  to  whom  he  is  committed,  or,  if  that  officer  is  not  present,  to  a  peace 
officer,  who  must  immediately  d^ver  the  defendant  into  the  proper  custody, 
together  with  the  commitment.    [C.  L.  §  4800. 

Oftl.  Pen.  C.  2  876.  • 

4680.  Id.   Form  of.   The  commitment  must  be  to  the  following  effect: 

State  of  Utah,  } 
County  of  .  [ 

The  state  of  Utah  to  the  sheriff  of  the  county  of  : 

An  order  having  been  this  day  made  by  me  that  A  6  be  held  to  answer  upon 
a  chai^  of  (stating  briefly  the  nature  of  the  offense,  and  giving  as  near  as  may 
be  the  time  when  uid  the  place  where  the  same  was  committed),  you  are  com' 
manded  to  receive  him  into  your  custody  and  detain  him  nntU  he  is- legally 
dischai^ed. 

Dated  at  ,  this  day  of  ,  18  .    [C.  L.  §  4891. 

Cal.  Pen.  C.  g  877. 

4681.  Witnesses  may  be  required  to  give  bonds.   On  holding  the 

defendant  to  answer,  the  magistrate  may  take  from  each  of  the  material  wit- 
nesses examined  before  him  on  the  part  of  the  state  a  written  undertaking, 
without  surety,  to  the  effect  that  he  will  appear  and  testify  at  the  court  to  which 
the  complaint  and  depositions  are  to  be  sent,  or  that  he  will  forfeit  the  sum  <rf 
two  hundred  doUara    [C.  L.  §  4892. 

GU.  Pen.  C.  {  878*. 
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4682.  Id.  Sureties  may  be  required.  When  the  ma^strate  or  a 
judge  of  the  ooart  in  which  the  action  is  pending  shall  be  satisfied,  by  proof  on 
oath,  that  there  is  reason  to  believe  that  any  such  witness  will  not  appear  and 
testify  unless  security  is  required,  he  may  order  the  witness  to  enter  into  a 
written  undertaking,  with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  spedfied  in  the  last  section.    [C.  h.  §  4893. 

CU.  Fen.  a  {879. 

4683.  Id.  When  witness  is  a  minor.  When  a  minor  is  a  material  wit- 
ness, any  other  person  may  be  allowed  to  give  an  undertaking  for  the  appearance 
of  such  witness;  or  the  magistrate  may,  in  his  discretion,  take  the  undertaking  of 
BDch  minor  in  a  sum  not  exceeding  fifty  dollars,  which  shall  be  valid  and  binding 
in  law,  notwithstanding  the  disability  of  minority. 

Hont.  Pen.  C.  1  1690*. 

4684.  Id.  Oommitment  tor  failure  to  give.  If  a  witness,  required 
to  enter  into  an  undertaking  to  appearand  testify,  either  with  or  without  sureties, 
refuses  compliance  with  the  order  for  that  purpose,  the  magistrate  must  commit 
him  to  prison  until  he  oomplies  or  is  l^ially  dischaiged.    [C.  L.  §  4894. 

Cil.  Pen.  C.  I  881. 

4685.  Examination  of  witness  unable  to  give  bond.  When,  how- 
ever, it  shall  satisfactorily  appear,  by  examination  on  oath  of  the  witness,  or  any 
other  person,  that  the  witness  is  unable  to  procure  sureties,  he  may  be  forthwith 
conditionally  examined  on  behalf  of  the  state.  Such  examination  must  be  by 
question  and  answer,  in  the  presence  of  the  defendant,  or  after  notice  to  him,  if 
on  bail,  and  conducted  in  the  same  manner  as  the  examination  before  a  com- 
mitting magistrate  is  required  by  this  code  to  be  conducte<l.  and  the  witness  must 
ibereapon  be  discharged ;  but  this  section  shall  not  apply  to  an  accomplice  in 
the  commissipn  of  the  c^ense  chaiged.    [C.  L.  §  4895. 

CU.  Pen.  C.  2  88S.  Use  of  mch  tesUmony.  ^  4518. 

4686.  Magistrate  must  return  papers  to  district  court.  When  a 
magistrate  shall  have  discharged  a  defendant,  or  shall  have  held  him  to  answer, 
he  must  return  without  delay,  to  the  clerk  of  the  court  at  which  the  defendant  is 
required  to  appear,  the  warrant  if  any,  the  complaint,  the  depositions  if  any,  a 
list  of  the  names  and  the  postoffice  addresses  of  all  witnesses  for  f^e  state,  if  he 
can  asc^iuin  them,  and  all  undertakings  of  bail  and  for  the  appearance  of  wit- 
nesses taken  by  him,  t(^ether  with  a  cea*tified  copy  of  the  record  of  the  proceed- 
ings as  it  app^rs  on  his  docket.    [C.  L.  §  4896 ;  '96,  p.  312. 

CU,  Pen.  C.  i  883». 

4687.  When  defendant  a  convict.  Examination  in  prison.  When 
the  defendant  is  a  convict  in  the  state  prison,  or  a  prisoner  in  a  county  jail,  tiiie 
examination  may  be  held  in  the  office  of  the  prison  or  jail.  In  aach  cases  the 
commitment  shall  be  directed  to  the  warden  of  the  prison  or  to  the  keeper  of 
thejaU.    ['96,  p.  271*. 


PROSECUTION  BY  INFORMATION,  INDICTMENT,  OR  ACCUSATION. 

4688.  Prosecutions  in  district  court  to  be  by  information,  etc. 

An  public  offenses  triable  in  the  district  courts,  except  cases  appealed  from  justices' 
courts,  must  be  prosecuted  by  information  or  indictment,  except  as  provided  in 
tile  next  section.    [C.  L.  §  4897*. 

CU.  Pen.  0.  it  888*. 
.  Prgmention  by  iaformatltHi  or  indictment,  Oon.  art  1,  sec.  18;  1 4009. 


Ohaptbb  17. 
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4689.  Action  for  removal  &om  office  begun  by  accnsation. 
When  the  proceedings  shall  be  for  the  removal  of  cmy  district,  county,  prednct, 
municipal,  or  BchooL  officer,  or  officer  of  any  board  of  education,  or  of  a  stats 
officer  not  liable  to  impeachment,  for  any  high  crime,  misdemeanor,  or  mal- 
feasance in  office,  they  may  be  commenced  by  an  accusation  in  writing  presented 
by  the  grand  jury  or  by  the  county  attorney,  as  provided  in  chapter  eight  of  tiiii 
title.    ['96,  p.  108. 

Cal.  Pen.  C.  §  889*. 

Removal  by  judicial  proceedingB,  Con.  art.  6,  aec.  31;  §3  4565-4560, 

4690.  Id.  Accusation,  information,  or  indictment.  All  accusations, 
infonnations,  or  indictments  against  officers  mentioned  in  the  next  preceding 
section  must  be  presented  to,  or  filed  or  found  in  the  district  court 

Col.  Fen.  C.  I  890*. 

4691 .  Officers  mentioned  may  be  prosecuted  criminally.  Nothing 
in  this  chapter  shall  be  construed  to  prevent  the  officers  above  mentioned  fnHD 
being  proceeded  against,  by  information  or  indictment,  for  a  public  offense  in  tiie 
Biune  manner  as  now  is  or  may  hereafter  be  provided  by  law  for  so  proceeding 
against  other  persons  accused  of  a  public  offense. 

N.  Dak.  (1866)27981*  ' 


CHAPTER  18. 

THE  INFORMATION. 

^'^yUHtU^      4692.  Information  to  be  filed  within  thirty  days  after  commit- 
^^#^<^^    ment.   When  a  defendant  has  been  examined  and  committed  as  provided  in 
fA^Q        code,  it  shall  be  the  duty  of  the  county  attorney,  within  thirty  days  theref^ter,  to 
Jwfj        file  in  the  district  court  of  the  coun^  in  which  l^e  offense  is  triable,  an  informa- 
ti<m  charging  the  defendant  with  l£e  offense  for  which  he  is  held  to  answer,  or 
any  other  offense  disclosed  by  the  testimony,  whether  it  be  the  offense  chaiged 
in  the  complaint  on  which  the  examination  was  held  or  not.    If  the  county  attor- 
ney fails  to  file  the  information  within  the  time  specified,  he  shall  be  deemed 
guilty  of  contempt,  and  may  be  prosecuted  for  n^lect  of  duty  as  in  other  cases. 

Cal.  Pen.  C.  §  809*;  Mont.  Pen.  C.  §1730*.  information  after  ezaminati<m  and  conunitnrat  or 

Information  defined,  ^  4606.    Form  and  suffici-     after  waiver.  Con.  art.  1,  sec  13.     Dismissal  for 
ency  of  information,  §g  4728-4T5B.    Prosecution  by     failure  to  file  information,  {  6065. 

4603.  When  information  not  filed  by  coimty  attorney.  Effect 
».^t4jLn^£d  county  attorney  determines  that  an  information  ought  not  to  be  filed  in  any 

^^/j^^^        case,  he  must  make,  subscribe,  and  file  with  tiie  clerk  of  the  district  court 
rlTrtlti  county  a  statement  in  writing  setting  forth  hia  reaeons  in  fact  and  in  law  for 

  not  filing  such  information,  and  such  statement  must  be  filed  daring  the  tenn 

of  the  court  at  which  the  defendant  is  held  to  appear  for  trial.  The  court  must 
thereupon  examine  such  statement,  together  with  the  evidence  filed  in  the  case, 
and  if  upon  such  examination  the  court  is  not  satisfied  with  such  statement,  tiie 
county  attorney  must  be  directed  and  required  by  the  court  to  file  the  proper 
information  and  bring  the  case  to  trial.  But  if  the  court  does  not  require  that 
an  information  be  filed,  and  the  defendant  is  not  held  or  wanted  to  answer  for 
any  other  public  offense,  he  shall  be  discharged,  his  bail  exonerated,  and  hii 
money  refunded  to  him. 

Hoot.  Pen.  C.  \  1732*;  N.  Dak.  (1896)  \  7984*.         Diamisttl  of  action,  \\  6066-6070. 

4694,  Information  may  be  amended.  When  discretionary.  Delay. 

An  information  may  be  amended  in  matter  of  substance  or  form  at  any  time 
before  the  defendant  pleads,  without  leave  of  court.  The  information  may  be 
amended  at  any  time  thereafter  and  on  the  trial  as  to  all  matters  of  form,  at  tbe 
discretion  of  the  court,  where  the  same  can  be  dtme  without  prejudice  to  the  li^tB 
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of  the  defendant,  l^o  amendment  most  cause  any  delay  of  the  trial  unless  for 
good  cause  shown  by  affidavit. 

Ibnt.  Pen.  C.  1 1788.  Filing  new  Information,  {  4776. 

4695.   Information  to  recite  commitment.   Names  of  witnesses. 

An  information  must  recite  the  fact  of  the  commitment  or  binding  over  of  the 
defendant  by  a  magistrate,  and  the  names  of  the  witnesses  testifying  for  the  state 
on  Bach  examination  must  be  indorsed  thereon. 

Moat.  Pen.  C.  §  1734*. 

Host  be  signed  by  coanty  attorney  or  depniy,  or  by  attorney  pro  teuL,     4606,  4771. 


Chapteb  19. 

FORMATION  OP  THE  GRAND  JURY. 

4696.  Drawing*of  grand  Jiiry  discretionary  with  judge.  A  grand 
jniy  shall  be  drawn  or  summoned  only  when,  in  the  opinion  ox  the  judge  of  the 
distiict  court  of  the  county,  public  interest  demands  it. 

Mont  Pen.  C.  g  1760*.  Antborized  by  Con.  art.  1,  sec.  13. 

4697.  To  consist  of  seven  male  citizens.  Five  a  quorum.  A 
grand  jury  must  consist  of  seven  eligible  male  citizens  of  the  United  States, 
selected,  summoned,  and  impaneled,  as  provided  by  law,  five  of  whom  may  con- 
stitute a  quorum  to  do  business.    [C.  L.  §§  3063*,  4897*. 

ConcnrreDce  of  at  least  Qve  grand  jarors  nece»-  Where  members  of  grand  Jary  were  not  duly 

Kuy,  i  4723.   Selecting,  Bummoning,  and  drawing,  qoalided  or  awom,  conviction  on  indictment  found 

1}  1291-1319.   The  constitution,  art  1,  sec.  13,  says:  hy  them  will  be  levened.   Territory  t.  Woolsey,  8 

'five  of  whom  must  concur  to  find  an  indictnient."  U.  470;  84  F.  765. 
Feee  of  grand  juroiB,  991-997. 

4698.  State  or  defendant  may  challenge.  The  state,  or  a  person 
whose  case  will  come  before  a  grand  jury,  may  <dianenge  the  pan^  of  a  grand 
jury  or  an  individmd  juror.    [O.  L.  §  4898*. 

Oil.  Pen.  C.  ?  894" 

4699.  Challenge  to  panel.  Grounds.  A  challenge  to  the  panel  may 
be  interposed  for  one  or  more  of  the  following  causes  only :  that  the  grand  jurors 
were  not  selected,  drawn,  or  summoned  acooniing  to  law.    [C.  L.  §  4899*. 

oa  Fu.  c.  2  8B6*. 

47CX>.  Id.  To  individual  juror.  Grounds.  A  challenge  to  an  indi- 
vidnal  grand  juror  may  be  interpos^  for  one  or  more  of  the  following  causes  only : 

1.  That  he  is  not  an  eligible  juror  as  provided  by  law. 

2.  That  he  is  prosecutor  upon  a  charge  against  the  defendant. 

3.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been  served 
with  process  or  bound     an  undert^ing  as  such. 

4.  That  he  has  formed  or  expressed  an  unqualified  opinion  or  belief  th^t  the 
defendant  is  guillry  or  not  guilty  of  tJie  offense  chaiged;  but  a  hypothetical 
opinion,  founded  on  hearsay  or  information  supposed  to  be  lame,  unaccompanied 
with  malice  or  ill-will,  shall  not  disqualify  a  juror  or  be  a  cause  of  challenge. 
[C.  L.  §  4900. 

Cal.  Pen.  C.  2  898*.  petent  to  serve  as  a  grand  juror  in  the  investigation 

A  person  having  cooadentions  Bcmplee  against     of  such  a  chai^    U.  3.  r.  Heynolda,  1  U.  226, 

indicting  a  person  for  polygamy,  or  who  believes  it     AMnned,  98  U.  8. 145.   U.  8.  v.  ClawBoo,  4  U.  34; 

right  for  B  man  to  have  more  tlum  one  living  and     5  P.  689.  Afflnned,  114  IT.  S.  477. 

imdivorced  wife  at  tlie  same  time,  is  wholly  incom- 

4701.  Ohallenge  may  be  oral  or  written.  The  challengea  men- 
tioned in  the  last  three  sections  may  be  oral  or  in  writing  and  must  be  tried  by 
tiie  court.    [C.  L.  §  4901. 

Cd.  Pen.  C.  {  887. 
32 
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4702.  Oourt  to  allow  or  disallow  challenge.  Entry.  The  court 
must  allow  or  disallow  the  challenge,  and  the  clerk  muBt  eater  ita  decteionfi  apm 
the  minutes.    [C.  L.  §  4902. 

QO.  Pen.  C.  3  896. 

4703.  Allowance  of  challenge  to  panel.  New  grand  jury.  If  a 

challenge  to  the  panel  is  allowed,  such  grand  jury  shall  be  prohibited  from  inquir- 
ing into  the  charge  against  the  defendant  by  whom  the  challenge  shall  have  beoi 
interposed.  If,  notwithstanding,  they  do  so,  and  find  an  indictment  against  him, 
the  court  must  direct  that  it  be  set  aside.  The  court  may,  however,  in  sach  case 
order  a  new  grand  jury  to  be  summoned  aooordii^  to  law.    [C  L.  §  4903*. 

Gal.  Pen.  C.  |  898*.  fnnd  Jur7,  not  deprived  of  olyection  to  gnai 

AecoMd  not  held  to  uswar  befitre  impueling  of    juror,  2  4772. 

4704.  Allowance  of  challenge  to  individual.    Juror  excused. 

If  the  challenge  in  allowed  to  an  individual  juror  for  the  first  cause,  such  person 
must  be  excu^  from  the  jury,  and  if  there  be  not  enough  jurore  left  to  oomplele 
tiie  panel,  the  court  must  complete  the  same. 

MontPen.  aSlTBS*.  • 

4705.  Juror  excused  temporarily.  If  a  challenge  to  an  individual 
grand  juror,  for  the  second,  third,  or  fourth  causes  is  allowed,  he  must  not  be 
present  at,  nor  take  part  in  the  consideration  of  the  charge  against  the  defendant 
who  inteqx^ed  the  challenge,  nor  the  deliberations  of  the  gnmd  jury  thereon. 
The  grand  jury  must  inform  the  court  of  a  violation  of  this  section,  and  it  ahaO 
be  punishable  by  the  court  as  a  contempt.    [C.  L.  §  4904*. 

CW.  Pen.  C.  2  900*.  A  misdemetmor,  §  4150. 

4706.  Objection  to  jury  or  juror  must  be  by  challenge.  The 
state,  or  a  person  whose  case  will  come  before  a  grand  jury,  may  take  advantage 
of  any  objection  to  the  panel  or  to  an  individu^  grand  juror  in  no  other  mode 
than  by  challenge.    [C.  L.  §  4905*. 

0*1.  Pen.  C,  2  90l» 

4707.  Oourt  to  appoint  foreman  of  grand  jury.  From  the  per- 
sons summoned  to  serve  as  grand  jurors  and  appearing,  the  court  must  appoint  a 
foreman.  The  oourt  must  also  appoint  a  foreman  when  the  person  already 
appointed  shall  have  been  excused  or  discharged  b^ore  the  grand  jury  is  dis- 
missed.   [C.  L.  §  4906. 

Cftl.  Pen.  C.  5  908. 

4708.  Oath  of  foreman  of  grand  juiy.  The  following  oath  must  be 
administered  to  the  foreman  of  the  grand  jury :  <  *  You,  as  foreman  of  the  grand  jury, 
do  aol^nly  swear  that  you  will  diligently  inquire  into  and  true  presentment  make 
of  all  public  offaises  against  the  laws  of  this  state,  committed  or  triable  witiun 
this  county,  of  which  you  shall  have  or  can  obtain  legal  evidence.  You  will  keep 
your  own  counsel  and  that  of  your  fellows  and  that  of  the  state,  and  will  not 
except  when  required  in  the  due  course  of  judicial  proceedings,  disclose  the  testi- 
mony of  any  witness  examined  before  you,  nor  anything  which  you  or  any  othCT 
gi-aud  juror  may  have  said,  nor  the  manner  in  which  you  or  any  other  grand  juror 
may  have  voted  on  any  matter  before  you.  That  you  will  present  no  person 
through  malice,  hatred,  or  ill  will,  nor  leave  fuiy  unpresented  through  fear,  favor, 
or  affection,  or  for  any  reward  or  the  promise  or  hope  thereof ;  but  in  all  your 
presentments  yon  will  state  the  truth,  the  whole  truth,  and  nothing  bat  the  truth, 
according  to  the  best  of  yom*  skill  and  understanding,  so  help  you  Ood.*^  [C.  L. 
§  4907*. 

N.  Dak.  (1S95)  §  8004*;  Gal.  Pen.  C.  ^  008*. 

4709.  Oath  of  grand  jurors,  other  than  foreman.  The  following 
oath  moat  be  immediately  thereupon  administered  to  the  other  grand  jurors 
present:  "The  same  oath  which  your  foreman  has  now  taken  before  you  on  his 
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part,  you  and  each  of  yoa  will  well  and  truly  obeerre  on  your  parti,  so  help  you 
Ood."    [C.  L.  §  4908. 
CU.  Pen.  C.  3  9M. 

4710.  Oharge  to  grand  jury.  The  grand  jury  having  heen  impan- 
'eled  and  sworn,  must  be  charged  by  the  court.  In  doing  so,  the  court  must  give 
'tbem  such  information  as  shall  be  required  by  law  as  to  their  duties,  and  as  to 
any  charges  for  public  offenses  returned  to  the  court  or  likely  to  come  before  the 
grand  jury.    [C.  L.  §  4909. 

Oftl.  Pen.  C.  S  905*. 

4711.  Duties  of  grand  jury.  Olerk.  Final  dlBcharge.  The 
grand  jury  must  then  retire  to  a  private  room  and  inquire  into  the  offenses  cog- 
nizable by  them.  They  must  appoint  one  of  their  number  as  clerk,  who  must 
preserve  minutes  of  the  evidence  given  before  them  and  of  their  proceedings 
except  of  the  votes  of  the  individual  members.  On  the  completion  of  the  busi- 
ness before  them,  they  must  be  dischai^ed  by  the  court ;  but  whether  the  business 
is  completed  or  not,  they  shall  be  dischai^^  by  the  final  adjournment  of  the 
court.    [C.  L.  §  4910*. 

N.  Dak.  (188B)  23  8008, 8009";  Cftl.  Pen.  a  I  908*. 


CHAPTER  20. 

POWERS  AND  DUTIES  OF  GRAND  JURY. 

4712.  To  Inquire  into  offenses,  present  indictments,  etc.  The 
grand  jury  must  inquire  into  all  public  offenses  committed  or  triable  within  the 
county,  and  present  them  to  the  court  by  indictment,  or  by  an  accusation  in 
writing.    [C.  L.  §  4911*;  '96,  p.  108*. 

Cftl.  Pen.  C.  g  916* 

4713.  Foreman  to  administer  oaths  to  witnesses.  The  fore- 
man may  administer  an  oath  to  any  witness  appearing  before  the  gnuid  jniy. 
tC.  L.  §  4913. 

Cat.  PcD.  C.  3  918. 

4714.  Evidence  receivable  by  grand  jury.  In  the  investigation  of 
«  charge  for  the  purpose  of  an  indictment,  the  grand  jury  must  receive  no  other 
evidence  than  such  as  shall  be  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence,  or  the  deposition  of  a  witness 
in  the  cases  mentioned  in  the  fourth  subdivision  of  section  forty-five  hundred 
and  thirteen.  The  grand  jury  must  receive  none  but  legal  evidence,  and  the  best 
evidence  in  d^ree,  to  the  exclusion  of  hearsay  or  secondary  evidence.  [C.  L. 
§  4914. 

Oa.  Pen.  C.  f  919*. 

4715.  Not  bound  to  hear  evidence  for  defendant.  Process. 
The  grand  jury  shall  not  be  bound  to  hear  evidence  for  the  defendant;  but  it 
is  their  duty  to  weigh  all  the  evidence  submitted  to  them,  and  when  they  have 
reason  to  believe  that  other  evidence  within  their  reach  will  explain  away  the 
charge,  they  shoidd  order  such  evidence  to  be  produced,  and  for  that  purpose 
may  require  the  county  attorney  to  issue  process  for  the  witnesses.    [C.  L.  §  491.5. 

CU.  Pon.  C.  {  990. 

4716.  When  jury  should  find  indictment.  Thegrand  juryought  to 
find  an  indictment  when  all  the  evidence  before  them,  taken  together,  if  unex- 
plained or  uncontradicted,  would,  in  their  judgment,  warrant  a  conviction  by  a 
trial  jury.    [C.  L.  §  4916. 

CU.  Pen.  a  2  981. 
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4717.  Juror  having  knowledge  of  crime  must  declare  it  If » 

member  of  a,  grand  jury  knows,  or  baa  reason  to  believe,  that  a  public  offoue, 
triable  within  the  county,  has  been  committed,  he  must  declare  the  same  to  bis 
fellow  jurors,  who  must  thereupon  investigate  tiie  same.    [0.  L.  §  4917. 

CbI.  Ptai.  C.  S  922. 

4718.  What  the  grand  jury  must  inquire  into.  The  grand  jury 
must  inquire  into  the  case  of  every  person  imprisoned  in  the  jails  of  the  oouoty 
on  a  criminal  charge  and  not  indicted ;  into  the  conditions  and  management  of  the 
public  prisons  within  the  county ;  and  into  the  wilful  and  corrupt  misconduct  in 
office  of  public  officers  of  every  description  within  the  county.    [C.  L.  §  4918. 

CU.  Pen.  C.  §  923. 

4719.  Jury  to  have  access  to  prisons  and  public  records.  They 
shall  also  be  entitled  to  free  access,  at  all  reasonable  times,  to  the  public  prisons, 
and  to  an  examination  without  charge  of  all  public  records  within  the  ooanty. 
[a  L.  §4919*. 

Oftl.  Pen.  C.  i  924. 

4720.  Oourt  and  county  attorney  to  advise  jury.  ExcluBion 
of  persons.  The  grand  jury  may  at  all  reasonable  times  ask  the  advice  of  the 
court  or  the  judge  thereof,  or  of  t^e  county  attorney,  but,  unless  such  advice  i» 
asked,  the  judge  of  the  court  must  not  be  present  during  the  sessions  of  tiie grand 
jury.  The  county  attorney  or  attorneys  for  the  state  may  at  aU  times  tppw 
before  the  grand  jury  for  the  purpose  ot  giving  information  or  advice  rdatire  to 
any  matter  c(^izable  by  them,  and  may  inteirogate  witnesses  before  t^em  wboi- 
ever  they  or  he  shall  think  it  necessary;  but  no  other  pawn  shall  be  permitted 
to  be  present  during  the  sessions  of  the  grand  jury  except  the  members,  inter- 
preters, and  witnesses  actually  under  examination,  and  no  person  must  be 
permitted  to  be  present  during  the  expression  of  their  opinion  or  giving  tiieir 
votes  upon  any  matter  before  them.    [C.  L.  §  4920*. 

GU.  Pen.  C.  {  9BB*;  Hont  Fen.  C.  }  1786. 

4721.  Juror  must  maintain  secrecy.  Disclosure  on  order  of 
court.  Every  member  of  the  grand  jury  must  keep  secret  whatever  he  himself 
or  any  other  grand  j  uror  may  have  said,  or  in  what  manner  he  or  any  other  grand 
juror  may  have  voted  on  a  matter  before  them ;  but  may,  however,  be  required 
by  any  court  to  disclose  the  testimony  of  a  witness  examined  before  the  grand 
jury,  for  the  purpose  of  ascertaining  whether  it  is  consistent  with  that  given  by 
the  witness  before  the  court ;  or,  to  disclose  the  testimony  given  before  thm 
by  any  person  upon  a  charge  against  such  person  for  perjury  in  giving  his  teeti- 
mony,  or  upon  his  trial  therefor.    [C.  L.  §  4921. 

CU.  Pen.  C  }  986.  that  a  grand  juror  may  testify  to  a  eonfeakarf 

DlfjcloBurc  by  gnmd  Joror,  penally,     4151, 4152,  defonduit  before  the  grand  jury.   U.  8.  t.  Kirit- 

4754.  wood,  5  U.  128;  13  P.  234. 

The  power  herein  granted  to  the  oourt  to  require  Grand  jurora  may  testify  to  admi§Bi«u  nude 

the  grand  juror  to  disclose  testimony  for  the  two  before  them  by  witness  testifying  to  oBeaab  of 

pnrposes  specified,  does  not  deprive  it  of  the  power  another  person.   People  v.  B^el,  8  C  21;  f- 

to  reqalre  disclosiiTe  for  any  other  porpoao,  and  W6. 

4722.  Grand  juror  cannot  be  questioned  for  vote,  etc.  Excep- 
tion. A  grand  juror  shall  not  be  questioned  for  anything  he  may  say,  or  any 
vote  he  may  give  in  the  grand  jury  relative  to  a  matter  I^ally  pending  before tiie 
jury,  except  for  a  perjury  of  which  he  may  have  been  guilty,  in  making  an  accu- 
sation or  giving  t-estimony  to  his  fellow  jurors.    [C.  L.  §  4ft22. 

Cal.  P«n.  C.  g  987. 
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Chapter  21. 

INDICTMENT. 

4723.  Five  Jurors  must  concur  to  find.   Indorsing  and  siting. 

An  indictment  cannot  be  found  without  the  concurrence  of  at  least  five  grand 
jurors.  When  so  found  it  must  be  indorsed  "  a  true  bill,"  and  the  indorsement 
must  be  signed  by  the  foreman  of  the  grand  j  ury.    [C.  L.  §  4923*. 

O&l.  Pen.  C.  §  940*.  indictment  need  not  be  signed  hj  the  U.  S.  district 

Form  and  sufflciency  of  indictment,  §2  472&-4755.  attorney,  and,  if  signed  by  a  deputy  U.  S.  dis- 

¥%ve  must  concur  to  find  an  indictment,  Con.  art.  trict  attorney,  the  Bigning  is  Biuplusage.    People  T. 

1,  aec.  13.  Lyman,  2  U.  80. 
In  the  abeence  of  a  statutory  requirement,  an 

4724.  Failure  to  find  indictment.  Dismissal.  Resubmission. 
If  five  grand  jurors  do  not  concur  in  finding  an  indictment  agiunst  a  defendant 
held  to  answer,  the  complaint,  and  depositionB  and  statement,  if  any,  that  shall 
have  been  transmitted  to  them  must  be  returned  to  the  court,  with  an  indorse- 
ment thereon,  signed  by  the  foreman,  to  the  effect  that  the  charge  is  ^dismissed. 
Such  dismissal  of  the  charge  shall  not  prevent  its  resubmission  to  a  grand  jury  at 
the  next  ensuing  term,  by  order  of  the  court,  bat  it  must  not,  after  such  ensuing 
term,  be  resubmitted.    [C.  L.  §  4924*. 

Oal.  Fen.  C.  H  Ml*,  942*. 

4725.  Names  of  witnesses  placed  on  indictment.  When  an  indict- 
ment shall  be  found,  the  names  of  the  witnesses  examined  before  the  grand  jury, 
or  whose  depositions  may  have  been  read  before  them,  must  be  inserted  at  the 
foot  of  the  indictment  or  indorsed  thereon,  before  it  is  presented  to  the  court. 

[C.  L.  §  4925. 

Gal.  Pen.  C.  g  943.  Prosecution  need  not  call  all  witneasee  named  on 

Non-compliance  with  this  section  as  to  some  wit-  the  indictment.  People  y.  Bobiuson,  6  U.  101;  31 
nessefl  does  not  render  them  incompetent,  and  is     P.  4(@. 

waived  by  pleading  to  the  indictment.  Defendant  The  foct  that  witness  was  ont  of  the  tcrrito^ 
may  take  advantage  of  omission  before  plea  by  mov-  and  out  of  the  jurisdiction  of  the  court,  was  suffi- 
ing  to  set  aside  the  indictment.  People  v.  Thicde,  cient  reason  for  not  calling  her.  People  T.  Oliver, 
U  U.  241:  39  P.  837.    Affirmed,  Thiede  v.  People,      4  U.  4«0;  11  P.  612. 

ise  u.  s.  510. 

4726.  Indictment  presented  by  foreman  in  open  court.  An  indict- 
ment, when  found  by  the  grand  jury,  must  be  presented  by  their  foreman  in  their 
presence  to  the  court,  and  must  be  filed  \vith  the  clerk.    [C.  L.  §  4926. 

CU.  Pen.  C.  g  944.  Jury,  and  in  their  presence,  if  the  record  of  the 

Ad  indictment  will  be  presumed  to  havo  been  court  shows  nothing  to  the  contr&ry.  People  v. 
presented  to  the  court  by  toe  foreman  of  the  grand     Lee,  2  U.  441. 

4727.  Bench  warrant  for  defendant  not  in  custody.  When  an 
indictment  shall  have  been  fonnd  against  a  defendant  not  in  custody,  a  bench 

'  warrant  shall  be  issued  against  him  in  the  same  manner  as  is  provided  in  chapter 
twenty-three  of  this  title.    [C.  L.  §  4927. 

Cat.  Pen.  C.  i  945*. 


Chapter  22. 

RULES  OF  PLEADING  AND  FORMS  OP  INFORMATION  AnD  INDICTMENT. 

4728.  Rules  of  pleading  are  those  prescribed  herein.  All  forms  of 
pleading  in  criminal  actions,  and  the  rules  by  which  the  sufficiency  of  such  plead- 
ings is  to  be  determined,  shall  be  those  prescribed  by  this  code.   [C.  L.  §  4928. 

Oal.  Pen.  C.  if  948.  Rules  for  testing  sufficiency  of  an  indictment  are 

EHxtntee  to  be  liberally  constmed,  2S  2489,  4062,  those  of  code  of  criminal  procedure,  and  not  of  the 
47tt.  conmion  law.   People  r.  Keim,  8  IT.  388;  30  P.  888. 
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4729.  Information  or  indictment  is  the  first  pleading.  The  first 
pleading  on  the  part  of  the  state  shall  be  ^e  information  or  the  indictment 
[C.  L.  §  4929*. 

CU.  Pen.  C.  I  M9. 

4730.  Id.  What  it  must  contain.  The  information  or  indictment 
muBt  contain : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to  which  the 
same  is  presented,  and  the  names  of  the  parties. 

2.  A  statement  of  the  acts  constituting  the  offense,  in  ordinary  and  concise 

language,  and  in  such  manner  as  to  enable  a  person  of  common  understanding  to 

know  what  is  intended.    [C.  L.  §  4930*;  '96,  p.  98*. 

Cal.  Pen.  C.  ^  950.  felonions  intent  constitutes  no  part  of  the  crimr.  it 

Information,     460iMfl86.   Indictment,  Si  47S8-  is  not  neceasary  that  the  indictment  should  rharitr 

4727.   Grounds  forsettingaaideinfonnation,  ^4771;  theact  as  having  been dmic  feloniooslj.  Peo^T. 

indictment,  jt  4772.  Colton,  2  U.  457. 
Where  an  offense  is  so  defined  by  statute  that  a 

4731.  Id.   Form.  It  maybe  substantially  in  the  following  form:  The 

state  of  Utah  against  A  B.    In  the  district  court  of  the  district,  in  and 

for  the  county  of   ,  the    day  of   ,  A.  D.,  18 — .    A  B  i? 

accused  by  the  grand  jury  of  the  county  of  ,  by  this  indictment  (or.  by  the 

county  attorney  by  this  information)  of  the  crime  of  (giving  its  legal  appellation, 
such  as  murder,  arson,  or  the  like,  or  designating  it  as  felony  or  misdemeanor). 

committed  as  follows:  the  said  A  B,  on  the  ■  day  of  ,  A.  D.,  18—. 

at  the  county  of  ,  (here  set  forth  the  act  or  omission  charged  a-n  an 

offense)  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
againstthepeaceanddignityof  the  state  of  Utah.  [C.  L.§4930*;  '96,  pp.  98, 99*. 

CM.  Pen.  C.  2961* 

4732.  Id.   Must  be  direct  and  certain  in  what.  The  information  or 

indictment  must  be  direct  and  certain  as  it  rej^irds: 
1-    The  party  charged. 

2.  The  offense  chained. 

3.  The  particular  circumstances  of  the  offense,  when  thej  are  necessuy  to 
constitute  a  complete  offense.    [0.  L.  §  4931*. 

Cal.  Fen.  C.  §  962. 

4733.  Defendant  charged  by  wrong  name.  Correction.  AVhen  a 
defendant  is  charged  by  a  fictitious  or  erroneous  name,  and  in  any  stage  of  the 
proceedings  his  true  name  is  discovered,  it  must  be  inserted  in  the  subsequent  pro- 
ceedings, reference  being  made  to  the  fact  of  his  having  been  charged  by  the  name 
mentioned  in  the  information  or  indictment.    [G.  L.  |  4932. 

Cal.  Pen.  C.  1 958. 

Defendant  to  declaio  true  name  on  amignmcnt,  3  4768. 

4734.  But  one  offense  to  be  charged.  Different  counts  permitted. 

The  information  or  indictment  must  chaise  but  one  offense,  but  the  same 

offense  may  be  set  forth  in  different  forms  under  different  counts;  and  when 

the  offense  may  be  committed  by  the  use  of  different  means,  the  means  may  be 

alleged  in  the  alternative  in  the  same  count;  provided,  that  an  information  or 

indictment  for  larceny  may  contain  also  a  count  for  obtaining  money  l^'  false 

pretenses,  a  count  for  embezzlement,  and  a  count  for  receiving  or  buying  stolen 

property  knowing  it  to  be  stolen ;  that  an  information  or  indictment  for  foigeiT 

may  contain  a  count  for  uttering  a  forged  instrument,  knowing  it  to  be  a  foig- 

ery;  that  an  information  or  indictment  for  robbery  may  contain  a  count  for 

larceny ;  that  an  information  or  indictment  for  bui^lary  may  contain  a  coaat 

for  housebreaking  and  one  for  larceny.    [C.  L.  §  4933*;  *92,  p.  4*. 

C'al.  Pen.  C.  §  954*.  A  grand  jury  cutnot  divide  a  rontinuoiM  offnwr 

Indktmont  charging  several  rriminal  acts,  all,  into  arbitrary  partn,  call  each  part  a  srpanle 

however,  an  a  part  of  same  transaction,  and  m  con-  oflbnse,  wid  find  separate  indictments  therdbr.  Is 

sUtutingonecrime,  charges  but  uiie  oflfenae.   People  re  Loreuio  Snow,  120  U.  &  274.   V.  S.  T.  Sno*.  ' 

T.  Hill,  3  U.  8S4;  3  P.  76.  U.  2«I;  9  P.  685,  contra. 
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Where  Ingamy  and  adoltery  are  committed  od  adultery  in  another  is  good  at  eonmon  law,  since 

the  same  day,  witlt  tlie  same  person,  the  two  the  prosecutor  might  elect  or  the  court  could  com- 

offcn^t*  may  be  charged  in  spparate  counts  in  the  pel  aim  to  elect  which  count  ho  should  proceed 

nme  iDdictment.   U.  S.  v.  West,  7  U.  437;  27  P.  84.  under.   Id.   See  citatknu  under  {  4S10. 

An  indictment  charging  bigamy  in  one  count  and 

4735.  Oonvictdon  may  be  had  on  any  count.  The  defendant  or 
defendants,  or  any  of  tiiem,  may  be  convicted  of  any  offense  charged  in  any  of 
the  coants  joined  ae  prescribed  in  the  preceding  section ;  provided,  ihat  no  person 
shall  be  convicted  of  more  than  one  crime  upon  the  same  facts  constitnting  such 

crime.     ['92,  p.  4. 

4736.  Oonviction  or  acquittal  of  one  or  more  defendants.  Upon 
an  information  or  indictment  against  several  defendants,  any  one  or  more  may 
be  convicted  or  acquitted.    fC.  L.  §  4947*. 

Chi.  Pen.  C.  g  970. 

4737.  Precise  time  need  not  be  alleged  or  proved.  Elxception. 

The  precise  time  at  which  the  offense  shall  have  been  committed  need  not  be 
stated  in  the  information  or  indictment,  but  it  may  be  alleged  to  have  been  com- 
mitted at  any  time  befoi'e  the  filing  thereof,  if  an  information ;  or,  if  an  indictment, 
before  the  finding  thereof,  except  where  the  time  is  a  material  ingredient  in  the 
offense.    [C.  L.  §  4934*. 

Oal.  Pen.  C.  ^  955*.  is  not  material;  and  defendant  cannot  claim  that 

Where  an  indictment  alleges  that  property  was  this  is,  in  effect,  a  direction  to  disregard  his  proof 

stolen  on  the  fourth  day  of  the  month,  and  there  of  an  alibi  on  tlie  Uiird  day  of  the  month.  People 

is  evidence  that  it  was  stolen  on  the  third  d^,  it  ia  v.  Wright,  11  U.  41;  89  P.  477. 
proper  to  ehaige  that  the  exact  time  of  the  oSbnse 

4738.  Erroneous  allegation  as  to  person  injured  not  material, 
when.  When  an  offense  shall  involve  the  commission  of,  or  an  attempt  to  com- 
mit, a  private  injury  and  shall  have  been  described  with  sufficient  certainty 
in  other  respects  to  identify  the  act,  an  erroneous  all^^tlou  as  to  the  person 
injured,  or  intended  to  be  injured,  shall  not  be  material.    [C.  L.  §  4935. 

Oal.  Pen.  C.  g  966.  Attempts  to  commit  crimes,  §3  4177-4181, 4495, 4496. 

4739.  Construction  of  words  in  information  or  indictment.  The 
words  used  in  an  information  or  indictment  shall  be  construed  in  their  usual 
acceptance  in  common  language,  except  such  words  and  phrases  as  shall  be  defined 
by  law,  which  are  to  be  construed  according  to  their  legal  meaning.  [G.  L. 
§4936*. 

Oal.  Pen.  C.  2  957.  Terms  and  construction,     2498,  4053. 

4740.  Id.  Statutory  words  need  not  be  strictly  pursued.  Words 
used  in  a  statute  to  define  a  public  offense  need  not  be  stinctly  pursued  in  the 
information  or  indictment,  but  other  words  conveying  the  same  meaning  may  be 
naed.    [C.  L.  §  4937*. 

Cbl.  Fen.  C.  |  956.  In  an  indictment  for  a  statutory  oflcnae,  it  is  suf- 

It  is  not  necessary  that  the  precise  words  of  the  Scient  to  describe  the  same  in  the  language  of  the 

statute  should  be  used  in  an  indictment.  Peoplev.  statute.   People  r.  Oongh,  S  U.  70.  People  v.  Hill, 

Colton,  2  U.  467.  3  U.  384;  3  P.  75. 

lodictment  framed  in  the  language  of  the  statute,  In  an  indictment  for  a  misdemeanor  it  is  eu£Qcient 

charging  embezzlement  of  property  intrusted  to  to  charge  tbc  offense  in  the  words  of  the  statute, 

defendant  "as  bailee"  without  setting  forth  the  unlesstheyfbiltocovereveryelemcutof  thooffense 

CktrtB  and  cinnmstances  of  bailment,  its  miffldent.  charged.    Cannon  v.  U.  8.,  116  U.  S.  55.  Same 

Ffeople  V.  Hill,  3  U.  3S4;  3  P,  75.  case,  4  U.  122;  7  P.  860. 

4741.  When  information  or  indictment  sufficient.  The  informa- 
tdon  or  indictment  is  sufficient  if  it  can  be  understood  therefrom : 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it  though  the 
name  of  tiie  court  be  not  stated. 

2.  If  an  information,  that  it  was  subscribed  and  presented  by  a  person 
authorized  by  law  so  to  do;  or,  if  an  indictment,  that  it  was  found  by  a  grand 
jaiy  of  the  county  in  whicJi  the  court  was  held. 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot  be  discovered,  that 
he  is  described  by  a  fictitious  niuue,  with  a  statem^t  that  his  true  name  is  to  the 
informant,  or,  as  the  case  may  be,  to  the  grand  jury,  unknown. 
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4.  That  the  offense  committed  was  within  the  jurlBdiction  oi  tlie  court  and 

is  triable  therein. 

5.  That  the  offeuae  was  committed  at  some  time  prior  to  the  time  of  the 
presenting  of  the  information  or  the  finding  of  the  indictment. 

6.  That  the  act  or  omission  charged  as  the  offense  is  clearly  and  distinctiy 
Bet  forth  in  ordinary  and  concise  language,  without  repetition,  and  in  sudi 
manner  as  to  enable  a  person  of  common  understanding  to  know  what  is  int^ded, 
and  the  court  to  pronounce  judgment  upon  a  conviction,  according  to  the  right 
of  the  case.    [C.  L.  §  4938*. 

Cal.  Pen.  C.  g  W9".  TheindictmentisBufficientif  itcanbennderstoed 

Oroiinds  for  Betting  a^e  information,  i  4771;  therefrom  that  the  act  or  omiaaion  charged  as  the 

indictment,  §  4773.  offense  is  clearly  and  distinctly  Bet  forth,  withom 

The  indictment  alleged  that  the  crime  was  com-  repetition,  and  in  auch  manner  as  to  enable  the 

mitted  "  in  the  county  of  Weber  in  thia  territory  court  to  undentand  what  is  intended  and  to  pn> 

and  difltrict ;"  hdd,  that  the  naming  of  the  county  nounce  judgment  Kcording  to  the  right  of  tkt 

was  suniluBage  and  that  it  was  sufficient  if  the  caose.    People     Kerm,  8  V.  88S;  30  F.  888. 
offend  had  been  committed  anywhere  in  the  dis- 
trict.   U.  S.  T.  Kershaw,  B  U.  616;  19  P.  194. 

4742.  Non-prejudicial  errors  of  form  disregarded.  No  informataoo 
or  indictment  is  insufficient,  nor  can  the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  reason  of  a  defect  or  imp^eotion  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the  defendant  npon  the 
merits. 

Cal.  Pen.  C.  g  960;  N.  Dak.  §  8048. 

Similar  section,  civil  procedure,  §  8008.   Stetntes  to  be  liberally  construed,  2S  2489,  4062,  5080. 

4743.  Presumptions  of  law,  etc.,  need  not  be  stated.  Neither  pre- 
sumptions of  law  nor  matters  of  which  judicial  notice  is  taken,  need  be  stated  in 
an  information  or  an  indictment.    [C.  L.  §  4939*. 

Cal.  Fen.  G.  3961. 

4744.  In  pleading  judgment,  &cte  not  alleged.  Proof.  In  plead- 
ing a  judgment  or  other  determination  of,  or  proceeding  before,  a  court  or  officer 
of  special  jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  conf^tituting 
jurisdiction ;  but  the  judgment  or  determination  may  be  stated  as  given  or  made, 
or  the  proceedings  bad.  The  facte  constituting  jurisdiction,  however,  most  be 
established  on  the  trial.    [C.  L.  §  4940. 

Cel.  Pen.  C.  2  96S. 

4745.  Private  statute  pleaded  by  reference  to  title  and  date.  In 

pleading  a  private  statute,  or  a  right  derived  therefrom,  it  shall  be  sufficient  to 
refer  to  the  statute  by  its  title  and  the  day  of  its  passage,  and  th«  court  murt 
thereupon  take  judicial  notice  thereof.    [C.  L.  §  4941. 

Cal.  Pen.  C.  g  963. 

4746.  Criminal  libel,  how  pleaded.  Proof.  An  information  or  indict- 
m^t  for  libel  need  not  set  forth  any  extrinsic  foots  for  the  purpose  of  showiDg 
the  application  to  the  party  libeled  of  the  defamatory  matter  on  which  the  infor- 
mation or  indictment  is  founded;  but  it  shall  be  sufficient  to  state  generally  that 
the  same  was  published  concerning  him,  and  the  fact  that  it  shall  have  been  ao 
published  must  be  established  on  the  trial.    [C.  L.  §  4942*. 

Cal.  Pen.  C.  §  964.  Applied,  Fettle  t.  Bitchie,  12  U.  180; «  P.  SOU 

Criminal  libel,  general  provisions,  4196-4207. 

4747.  Pleading  forgery  when  instrument  destroyed,  etc.  Misde- 
scription. When  an  instrument  which  is  the  subject  of  an  information  or 
indictment  for  forgery  has  been  destroyed  or  withheld  by  the  act  or  the  procure* 
ment  of  the  defendant,  and  the  fact  of  such  destruction  or  withholding  shall  have 
been  alleged  in  the  information  or  indictment  and  established  on  the  trial,  the 
misdescription  of  the  instrument  shall  be  immaterial.    [C.  L.  §  4943*. 

Cal.  Fen.  C.  S  06S.  Forgery,  g  4343. 

4748.  Perjury  pleaded.  Proof  necesBair.  In  an  informaldon  or 
indictment  fen*  p^ury  or  subornation  of  perjury,  it  shall  be  sufficient  to  set  forth 
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tike  substance  of  the  controversy  or  matter  in  respect  to  which  the  offense  was  com- 
mitted, and  in  what  court  or  before  whom  the  oath  alleged  to  be  false  was  taken, 
and  that  the  court,  or  the  person  before  whom  it  was  taken,  had  authority  to 
administer  it,  with  proper  all^ations  of  the  falsity  of  the  matter  on  which  the 
perjury  is  assigned ;  but  the  information  or  indictment  need  not  set  forth  the  plead- 
ings, record,  or  proceedings  with  which  the  oath  is  connected,  nor  the  commission 
or  authority  of  the  court  or  person  before  whom  the  perjury  was  committed.  Per- 
joiy  must  be  proved  by  the  testimony  of  two  witoesses,  or,  one  witness  and 
oorroborating  drcumstances.    [C.  L.  §  4944*. 

CkL  Pen.C.  {860".  Indictment  for  peijary  Bet  out  uid  heldsaffldent 


4749.  Larceny  or  embezzlement.   Sufficient  allegations.   In  an 

information  or  indictment  for  the  larceny  or  embezzlement  of  money,  bank  notes, 
certificates  of  stock,  or  valuable  securities,  or  for  a  conspiracy  to  cheat  or  defraud 
a  person  of  any  such  property,  it  shall  be  sufficient  to  all^e  the  larceny  or 
embezzlement,  or  the  conspiracy  to  cheat  and  defraud,  to  be  of  money,  bank  notes, 
ctttificates  of  stock,  or  valuable  securities,  without  specifying  the  coin,  number, 
denomination,  or  kind  thereof.    [C.  L.  §  4945*. 

ChI.  Pea.  C.  3  967.  Larceny  of  Becarities,  etc.,  U  4363-4365. 

4750.  Obscene  literature,  etc.  Sufficient  allegations.  An  infor- 
mation or  indictment  for  exhibiting,  publishing,  passing,  selling,  or  offering  to 
sell,  or  having  in  possession  with  sach  intent,  any  lewd  or  obscene  book,  pam- 
phlet, picture,  print,  card,  paper,  or  writing,  need  not  set  foriih  any  portion  of  the 
language  used,  or  figures  ^own  upon  such  book,  pamphlet,  picture,  print,  card, 
paper,  or  writing;  but  it  is  sufficient  to  state  generally  the  fact  of  the  lewdness  or 
obscenity  thereof.    [C.  L.  §  4946*. 

Cel.  Pen.  C.  g  968.  Obscene  literatore,  4247. 

4751.  Principal  and  accesBory.  Certain  distinctions  abrogated. 
The  distinction  between  an  accessory  before  the  fact  and  a  principal,  and  between 
principals  in  the  first  and  second  degree,  in  cases  of  felony,  is  abrogated ;  and 
all  persons  concerned"  in  the  commission  of  a  felony,  whether  they  directly  com- 
mit the  act  constituting  the  offense  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  prosecuted,  tried,  and  punished  as  principals,  and  no 
other  facts  need  be  allied  in  any  information  or  indictment  against  such  an 
accessory  than  are  required  in  an  information  or  indictment  against  his  principal. 
[C.  L.  §  4948*. 

CbI.  Pen.  C.  S  971 .  Jnrisdiction  of  proeecntions  aglulnst  principal  and 

Principals  and  accessories  defined,  U  4074,  4075.     acceaaoty,      4586,  4587. 

4752.  Accessory  punished  though  principal  not.  An  accessory  to 
the  commission  of  a  felony  may  be  prosecuted,  tried,  and  punished,  though  the 
principal  may  be  ndther  prosecuted  nor  tried,  and  though  the  principal  may  have 
been  acquitted.    [C.  L.  g  4949*. 

Ctl.  Pen.  C.  g  972.  Punishment  of  accessory,  g  4076. 

4753.  Indictment  or  information  to  be  recorded.  Certified  copy. 

Every  indictment  or  information  must  be  recorded  by  the  clerk  within  five  days 
after  the  same  is  filed,  in  a  book  to  be  kept  for  that  purpose.  The  judge  must 
compare  the  record  with  the  original  indictment  or  information  and  certify  the 
correctness  thereof.  In  case  the  original  indictment  or  infoirmation  is  lost  or 
destroyed,  the  defendant  may  be  tri^  upon  a  copy  taken  from  the  record  and 
certified  by  the  clerk. 

Hont.  Pen.  C.  g  1865. 

4764.  Officials  not  to  disclose  indictment,  etc.,  until  arrest.  No 
grand  Juror,  county  attorney,  clerk,  judge,  or  other  officer  must  disclose  the  fact 
tiiat  an  indictment  is  found  or  an  information  filed  until  the  defendant  has  been 
urestedj  except  any  disclosure  that  may  be  necessarily  incident  to  the  issue  and 
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service  of  a  warrant  to  arrest  the  defendant.  A  violation  of  this  section  may  be 
punished  as  a  misdemeanor  by  fine  or  imprisonment,  or  both. 

MoDt.  Fen.  C.  { 18M.  Disdoeaie  by  gnuid  jaior,  22  4151,  4721. 

4755.  Joint  ownership  of  personal  property,  how  pleaded.  "When 

any  offense  is  committed  upon,  or  in  relation  to,  any  personal  property  belonging 
to  several  partners  or  owners,  the  indictment  or  information  for  such  offense  is  suf- 
ficient, if  it  allege  such  property  to  belong  to  any  one  or  more  of  sach  partem 
or  owners,  without  naming  them  all. 
Mont.  Fen.  C.  2  1858. 


Ghapteb  23. 

ARBAIGNHENT  OF  DEFENDANT. 

4766.  When  and  where  defendant  arraigned.  When  the  informa- 
tion or  indictment  shall  have  been  filed,  the  defendant  must  be  arraigned  therecm 
before  the  court  in  which  it  shall  be  filed,  unless  the  cause  is  transferred  to  some 

other  county  for  trial.    [0.  L.  §  4950*. 

Cal.  Pen.  C.  |  976. 

Bights  of  accused  peracms.  Con.  art.  1,  sees.  7-12;  S  ^13- 

4757.  Presence  of  defendant  at  arraignment,  when  necessary.  If 

the  information  or  indictment  is  for  a  felony,  the  defendant  must  be  peraonally 
present ;  but  if  for  a  misdemeanor,  he  may  appear  upon  the  arriugnment  by  counsel. 
[C.  L.  §  4951. 

Cal.  Fen.  C.  J  977.  Presence  of  defeadant  at  trial,  3  4811. 

4758.  Defendant  in  custody  brought  in.  When  his  personal  appeal^ 
ance  shall  be  neoe^ary,  if  he  is  in  custody,  the  court  may  direct  that  he  be  Inonght, 
and  the  officer  in  -whose  custody  he  shall  be  must  thereupon  bring  him  before  it 

to  be  arraigned.    [C  L.  §  4952. 

Cal.  Pen.  C.  ^  978. 

4759.  Id.  Bench  warrant  for  defendant  on  bail.  If  the  defendant 
shall  have  been  discharged  on  bail,  or  shall  have  deposited  money  instead  therecrf, 
and  does  not  appear  to  be  arraigned  when  his  personal  attendance  shall  be  nec- 
essary, the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of  bail,  or  of 
the  money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 
[C.  L.  §  4953. 

Cal.  Pen.  C.  8  979. 

4760.  Id.  Issuance  of  bench  warrant.  The  clerk,  on  the  iq>plicati<m 
of  the  prosecating  attorney,  may,  at  any  time  after  the  order  shall  have  been 
made,  whether  the  court  is  sitting  or  not,  issue  a  bench  warrant  to  one  or  more 

counties.    [C.  L.  §  4954. 

Cal.  Pen.  C.  §  980. 

4761.  Form  of  bench  warrant,  if  oflFense  a  felonv.  The  bench 
warrant  upon  the  information  or  indictment,  if  the  offense  is  a  felony,  must  be 
substantially  in  the  following  form: 

State  of  Utah,  ) 
County  of  .  J 

The  state  of  Utah  to  any  sheriff,  constable,  marshal,  or  polic^an  in  tiiis  state: 

An  information  having  been  filed  (or  an  indictment  having  been  found), 

on  the   day  of  ,  A.  D.  18—,  in  the  district  court  of  thecomity, 

of  ,  charging  C  D  with  the  crime  of  (designating  it  generally);  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named  C  D,  and  bring  him 
before  that  court  (or  before  the  court  to  which  the  information  or  indictment 
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may  have  been  remoTed,  naming  it),  to  answer  said  Information  or  indictment; 
or  if  the  court  has  adjonmed  for  the  term,  that  you  deliver  him  into  the  custody 
of  l^e  sherifl  of  the  coanty  of  . 

Qiven  under  my  hsmdf  with  the  seal  of  said  court  affixed,  this  day  of 

 ,  A.  D.  . 

[seal.]       By  order  ot  said  court  £  F,  Clerk. 

[C.  L.  §  4955*. 

Cid.  Pen.  C.  i  981*. 

4762.  Arrest  under  bench  warrant.  Bail.  The  defendant,  when 
arrested  under  a  warrant  for  an  offeuse  not  bailable,  must  be  held  in  custody  by 
the  sherifE  of  the  county  in  which  the  information  is  filed  or  the  indictment  is 
foQnd,  unless  admitted  to  bail  after  an  examination  upon  a  writ  of  hal^eas  corpus ; 
but  if  the  offense  is  bailable,  there  must,  be  added  to  the  body  of  the  bench  wai^ 
rant  a  direction  to  the  following  effect:  "Or,  if  he  require  it,  that  you  take  him 
before  any  magistrate  in  that  county,  or  in  the  counly  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  information  or  indictment";  and  the 
court,  upon  directing  it  to  issue,  must  fix  the  amount  of  bail,  and  an  indorsement 
must  be  made  thereon  and  signed  by  the  clerk,  to  the  following  effect:  '*The 
defendant  is  to  be  admitted  to  bail  in  the  sum  of  dollars. "    [G.  L.  §  4956*. 

Oa.  Pen.  C.  i  982. 

4763.  Bench  warrant  served  as  a  warrant  of  arrest.  The  bench 
warrant  may  be  served  in  any  counly  in  the  same  manner  as  a  warrant  of  arrest. 
[C.  L.  §  4957*. 

Cal.  Pen.  C.  i  9a3». 

4764.  Bail  after  arrest  on  bench  warrant.  If  the  defendant  is 
brought  before  a  magisti-ate  of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same  manner  as  if  the  defendant 
had  been  brought  before  biTn  upon  a  warrant  of  arrest,  and  the  same  proceedings 
must  be  had  thereon.    [C.  L.  §  4968*. 

Cal.  Pan.  G.  §  984.  Bail  generally,  §3  «88-SOlO. 

4765.  Bail  may  be  increased.  Imprisonment  until  given.  When 
the  information  or  indictment  is  for  a  felony,  and  the  defendant  before  the  filing  or 
finding  thereof,  shall  have  given  bail  for  his  appeaf-ance  to  answer  the  charge,  the 
court  to  which  the  information  or  indictment  shall  be  presented  may  order  the 
defendant  to  be  committed  to  actual  custody,  unless  he  giv^  bail  in  an  increased 
amount,  to  be  specified  in  the  order.    [C.  L.  §  4959*. 

Cal.  Pen.  a  2  986*. 

4766.  Id.  Bench  warrant  for  absent  defendant.  If  the  defendant 
is  present  when  the  order  is  made,  he  must  be  forthwith  committed.  If  he  is  not 
present,  a  bench  warrant  must  be  issued  and  proceeded  upon  in  the  manner  pro- 
vided in  this  chapter.    [C.  L.  §  4960. 

Cal.  Pen.  C.  ?  988. 

4767.  On  arraignment,  defendant  entitled  to  coimsel.  Appoint- 
ment. If  the  defendant  appears  for  arraignm^t  without  counsel,  he  must  be 
informed  by  the  court  that  it  is  his  right  to  have  counsel  before  being  arraigned, 
a>ud  must  be  asked  if  he  desires  the  aid  of  counsel.  If  he  desires  and  is  unable  to 
employ  counsel,  the  court  must  assign  counsel  to  defend  him.    [G.  L.  §  4961. 

Cal.  Pen.  C.  §  987. 

Bights  of  accused  perBOtu,  Coq.  art.  1,  sees.  7-lS;  g  4513. 

4768.  Id.  Information  or  indictment  to  be  read.  Plea.  The 
arraignment  most  be  made  by  the  court,  or  by  the  clerk  or  county  attorney 
tmder  its  direction,  and  shall  ctmsist  in  reading  ^e  information  or  indictment  to 
the  defendant  and  delivering  to  him  a  copy  thereof,  including  the  list  of  wit- 
nrases,  and  asking  him  whether  he  pleads  guilty  or  not  guilty  to  the  information 
or  indictment,    [a  L.  §  49G2*. 

Cal.  Pen.  0.  i  968*. 
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4769.  Defendant  to  declare  his  true  name.  When  the  def^dant  is 
arraigned,  he  muBt  be  informed  that  if  the  name  by  which  he  is  prosecuted  is  not 
his  true  name  he  mast  then  declaim  his  ti'ue  name,  or  be  proceeded  agiunst  1^  the 
name  in  the  information  or  indictment.  If  he  gives  no  otbea^  name  the  oonrtmay 
proceed  accordingly;  bnt  if  he  alleges  that  another  name  is  his  true  name,  the 
court  must  direct  an  entry  thereof  in  the  minates  of  the  airaignment,  imd  tihe  sab- 
sequent  proceedings  on  the  information  or  indictment  may  be  had  against  him  by 
that  name,  referring  also  to  the  name  by  which  he  is  informed  against  or  indicted. 
[C.  L.  §  4963*. 

Cat  Pen.  C  2  W8*.  Defendant  cliuged  in  wrong  name,  eoneetfon,  {  4St». 

4770.  Time  to  answer  allowed.  Motion  to  set  aside.  Demuner. 
Plea.  If,  on  the  arraignment,  the  defendant  requires  it,  he  must  be  allowed  t 
reasonable  time,  not  leas  than  one  day,  to  answer  the  information  or  indictment 
He  may,  in  answer  to  the  arraignment,  move  to  set  aside,  demur,  or  plead  to  tJie 
information  or  indictment.    [C.  L.  §  4964*. 

CU.  Fen.  C.  i  9M. 


Chapter  24. 

SETTING  ASIDE  INFORMATION  OR  INDICTMENT. 

4771.  When  information  must  be  set  aside.  The  information  must 
be  set  aside  by  the  court  in  which  the  defra,dajit  is  arraigned,  upon  his  motacm, 
in  any  of  the  following  cases; 

1.  When  it  fails  to  redte  that  the  defendant  had  theretofore  been  duly  com- 
mitted \Sy  a  magistrate. 

2.  When  the  names  of  the  witnesses  testifying  on  the  {Hurt  <rf  the  state,  in 
such  examination,  are  not  indorsed  thereon. 

3.  When  it  is  not  signed  by  the  county  attorney  or  his  deputy  or  by  the 
attorney  pro  tem  for  the  state.    ['96,  p.  98*. 

Cal.  Pen.  C.  §  995*.  4695,  4728-4705.    Granting  or  rcfosing  of  motitA 

Information,  rules  of  pleading,  form,  etc.,  deemed  excepted  to,  g  4944. 

* 

4772.  When  indictment  must  be  set  aside.  The  indictment  must 
be  set  aside  by  the  court  in  which  the  defendant  is  arraigned,  upon  lus  motion, 
in  dthca:  of  the  following  cases : 

1.  Where  it  is  not  found,  indorsed,  and  presented  as  presmbed  in  this 

code. 

2.  When  the  names  of  the  witnesses  examined  before  the  grwd  jniy,  or 
whose  depositions  may  have  been  read  before  them,  are  not  inserted  at  tiie  foot 
of  the  indictment,  or  indorsed  thereon. 

3.  Wh^  a  person  has  been  permitted  to  be  present  during  the  s^sion  of 
the  grand  jury  while  the  charge  embraced  in  tlie  iudietment  has  been  under  coa- 
sideration,  except  as  provided  in  section  forty-seven  hundred  and  twenty. 

4.  When  ^e  defendant  had  not  been  held  to  answer  before  the  finding  of 

the  indictment,  on  any  ground  which  would  have  been  good  for  challenge  either 

to  the  panel  or  to  any  individual  grand  juror.    [C.  L.  §  4965. 

CbJI.  Pen.  C.  g  996*.  Fact  that  indictment  was  fonnd  Bolely  on  icai- 

Indictment^  rules  of  pleading,  fonn,  etc.,  S§  4723-     mony  uf  incompetent  witnees  is  no  ground  for 

4755.    Granting  or  refdslag  of  motion  deemed     totting  aside.  U.  S.  T.  Cutler,  6  17.  608;  19  P. 

excepted  to,  e  4944. 

4773.  Form  Of  motion  to  set  as:de.  When  to  "be  made.  The  motion 

to  set  aside  the  information  or  indictment  mast  be  in  writing  subscribed  by  the 
defendant  or  his  attorney,  and  must  specify  clearly  the  ground  of  objection  to 
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the  informatioii  or  indictment,  and  such  motion  must.be  made  before  the  defend- 
ant demurs  or  pleads,  or  the  objection  is  waived. 

Hont  Fen.  C.  g  1911;  N.  Dak.  (1895)  g  8083. 

4774.  Hearing  on  motion  to  set  aside.  Procedure.  The  motion 
must  be  heard  at  the  time  it  is  made,  unless  for  cause  the  court  postpones  the 
hearing  to  another  time.  If  the  motion  is  denied,  the  defendant  must  immedi- 
ately answer  the  information  or  indictment,  either  by  demurring  or  pleading 
tiiereto.  If  the  motion  is  granted,  the  court  must  order  that  the  d^endant,  if  in 
CQBtody,  be  discharged  therefrom ;  or,  if  admitted  to  bail,  that  his  bail  be  exoner- 
ated ;  or,  if  he  has  deposited  money  instead  of  bail,  that  the  same  be  refunded  to 
bim,  unless  it  directs  that  an  information  be  filed  by  the  county  attorney,  or  that 
the  case  be  resubmitted  to  the  same  or  to  fmother  grand  jury.    [G.  L.  §  4967*. 

CkL  Pen.  C.  ?  997*. 

4776.  Id.  When  new  information  or  resubmission  ordered.  If 
the  court  directs  that  an  information  be  filed,  or  that  the  case  be  resubmitted,  the 
defendant,  if  ^ready  in  custody,  must  so  remain  unless  he  shall  be  admitted  to 
bail ;  or,  if  already  admitted  to  bail,  or  money  has  been  dqx>Bited  instead  thereof, 
Ihe  bail  or  mon^  shall  be  answerable  for  the  appearance  of  the  defendant  to 
answer  a  new  information  or  indictment;  and,  unless  a  new  information  is  filed 
or  new  indictment  is  found  at  the  same  or  the  next  term  of  court,  the  court  must 
make  the  order  prescribed  }yy  the  preceding  section.    [C.  L.  §  4968*. 

CU.  Pen.  C.  §  9984.  meut,     4788-i786.   Difnoisnl  for  ftulare  to  bring 

j^endment  of  information,  i  46M.    Proceedings      action  to  trial,  it  506S-5067. 
oo  suataining  demarrer  to  information  or  indiot- 

4776.  Order  setting  aside  not  a  bar.  An  order  to  set  aflide  an  infor- 
mation or  indictment,  as  provided  in  this  chapter,  shall  be  no  bar  to  a  future 
prosecution  for  the  same  offense.    [C.  L.  §  4969*. 

Cal.  Fen.  C.  {  999,  Bar  when  Jadgmeot  of  acquittal  entered,  9 


Chapter  25. 

DEMURRER. 

4777.  Defendant's  pleading,  a  demurrer  or  a  plea.   The  only 

reading  on  the  part  of  the  d^endant  shall  be  either  a  demurrer  or  a  plea.  [G.  L. 
4970. 

Cal.  Pen.  C.  g  1002. 

4778.  Put  in  in  open  court  on  arraignment.  Both  the  demurrer  and 
idea  must  be  put  in  in  open  court,  either  at  the  time  of  the  arraignment  or  at  such 
other  time  as  may  be  allowed  to  the  defendant  for  that  purpose.    [C.  L.  §  4971. 

Cat.  Pen.  C.  §  1003. 

4779.  Q-rounds  of  demurrer.  The  defendant  may  demur  to  the  infor- 
mation or  indictment  when  it  appears  upon  the  face  thereof, — 

1.  That  the  grand,  jury  by  which  it  was  found  had  no  legal  authority  to 
iuquire  into  the  offense  charged,  by  reason  of  its  not  being  within  the  legal  juris- 
diction of  the  county,  if  an  indictment,  or,  if  an  information,  that  the  court  has 
no  jurisdiction  of  the  offense  charged  therein ;  or, 

2.  That  it  does  not  substantially  conform  to  the  requirements  of  pections 
forty-seven  hundred  and  thirty,  forty-seven  hundred  and  thirty-one,  and  forty- 
seven  hundred  and  thirty-two. 

3.  That  more  than  one  offense  is  charged,  except  as  provided  in  section 
forty-seven  hundred  and  thirty-four;  or, 

4.  That  the  facta  stated  do  not  constitute  a  public  offense ;  or, 
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6.  That  it  contains  matter  whibh,  if  true,  would  constitute  a  legal  justdfica- 
tion  or  excuse  of  the  offense  chained,  or  other  legal  bar  to  the  prosecution.  [C.  L. 
§  4972*. 

C»l.  Pen.  C.  S  lOU*.  160  and  151  of  the  code  of  procednre  in  criminil 

Order  sustainiiiK  or  oTemiling  demurrer  deemed     cases  as  to  the  offense  charged  and  the  partiraUr 

excepted  to,  |  tt44.  drcamstanceB,"  sufflciently  specifies  the  grouods 

Dfanurrer  that  the  Indictment  "does  not  sab-     of  ol]|}ecti<Ki  hereunder.   People  t.  Hill,  3  U.  SSI; 

Rtantiall7  conform  to  the  requirements  ttf  sections     3  P.  75. 

4780.  Demurrer  to  be  in  writing  and  to  specify  grounds.  The 

demurrer  must  be  in  writing,  signed  either  By  the  defendant  or  his  counsel,  and 
filed.  It  must  distinctly  specify  the  grounds  of  objection  to  the  information  w 
indictment,  or  it  must  be  disr^arded.    [G.  L.  §  4973*. 

Cal.  Pen.  C.  }  lOOB. 

4781.  When  demurrer  to  be  argued.  Upon  the  demurrer  being  filed, 
the  argument  upon  the  objections  presented  thereby  must  be  heard,  either  imme- 
diately, or  at  such  time  as  the  court  may  appoint.    [0.  L.  §  4074. 

Cal.  Fen.  C  2 1006. 

4782.  Judgment  on  demurrer.    Ehxtry.    Upon  conEddering  the 

demurrer,  the  court  must  give  judgment,  either  allowing  or  disallowing  it,  and 
an  order  accordingly  must  be  entered  upon  the  minutes.    [C.  L.  §  4975. 

Cal.  Pen.  C.  g  1007. 

4783.  Effect  of  sustaining  demurrer.  Further  prosecution.  If 
the  demurrer  is  allowed,  the  judgment  shall  be  final  upon  tne  information  or 
indictment  demurred  to,  and  shall  be  a  bar  to  another  prosecution  for  tiie  suae 
offense,  unless  the  court,  being  of  the  opinion  that  the  objection  on  which  the 
demurrer  is  allowed  may  be  avoided  in  a  new  information  or  indictment,  directB 
that  a  new  information  be  filed,  or,  that  the  case  be  resubmitted  to  the  same  or 
to  another  grand  jury.    [C.  L.  §  4976*. 

Cal.  Pen.  C.  §  1008*.  The  words  "next  succeeding  grand  jury"  pT^ 

When  jurisdiction  found  to  bo  in  another  county     p.  102]  refer  to  the  first  grand  jury  that  meetasfter 

or  state,  proc«:dure,     4861-4867.    New  information      the  allowance  of  the  demurrer.    Pei^lo  v.  HiU,S 

or  resubmission  of  charge  when  facta  charged  do      U.  334;  8  P.  75. 

not  constitnte  an  offense,      4864,  4868.    New  infer- 

matinn  or  Indictment  when  motion  to  set  aside 

granted,  4775. 

4784.  Id.  When  defendant  discharged.  If  the  court  does  not  permit 
the  information  to  be  amended,  nor  direct  that  a  new  information  be  filed, 
direct  that  the  case  be  resnbinitted,  the  defendant,  if  in  custody,  must  be  die- 
charged,  or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or  if  he  shall  have 
deposited  money  instead  of  bail,  the  money  must  be  refunded  to  him.  [C.  L. 
§  4977*. 

Cal.  Pen.  C.  g  1009*.  Amendment  of  information,  g  4m. 

4785.  Id.  If  case  resubmitted.  If  the  court  directs  that  the  case  be 
resubmitted,  the  same  proceedings  must  be  bad  thereon  as  are  prescribed  in  wc- 
tion  forty-seven  hundred  and  seventy-five.    [C.  L.  §  4978*. 

Cal.  Pen.  C.  g  1010. 

4786.  If  demurrer  overruled,  defendant  must  plead.  If  the 
demurrer  is  disallowed,  the  court  must  permit  the  defendant,  at  his  election,  to 
plead,  which  he  must  do  forthwith,  or  at  such  time  as  the  court  may  direct  If 
he  does  not  plead,  judgment  may  be  pronounced  against  him.    [C.  L.  §  4979. 

Cal.  Pen.  C.  g  1011.  pose  a  plea  in  abatement  after  demurrer  ealend 

Judgment  on  reftisal  to  pli-ad  after  demurrer  and  withdrawn.   Brannigan  v.  Pec^le,  S  I'. 

overruled,  §  4516.  24  P.  767. 
A  defendant  in  a  criminal  case  may  of  right  inter- 

4787.  What  objections  must  be  taken  by  demurrer.  What  at 

any  time.  When  the  objections  mentioned  in  section  forty-seven  hundred  and 
seventy-nine  appear  upon  the  face  of  the  information  or  indictsnent,  they  shall  he 
taken  only  by  demurrer,  except  that  the  objection  to  the  jurisdiciaon  of  the  court 
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over  the  subject  of  the  information  or  indictment,  or  that  the  facts  stated  do 
not  constitute  a  public  offense,  may  be  taken  at  the  trial,  under  the  plea  of 
not  guilty,  or  after  the  trial,  in  arrest  of  judgment    [C.  L.  §  4980*. 

C*L  Pes.  G.  2 1012.  demarrer,  are  waived,  U.  B.  T.  West,  7  U.  437;  87  P. 

Ol|}eetioiiB  except  the  tvo  Bpedfled,  not  t^en  by  84. 


CHAPTER  26. 

PLEA. 

4788.  Pleaa,  of  four  kiuds.  There  are  four  kinds  of  pleas  to  an  infor- 
mation or  indictment.    A  plea  of: 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  judgment  of  convicticni  or  aoqaittal  of  tibie  offense  charged, 
which  may  be  pleaded  eitho:  with  or  witihout  the  plea  of  not  guilty. 

4.  Chtce  in  jeopardy,  which  may  be  pleaded  with  or  wi^out  the  plea  of  not 
guilty.    [C.  L.  §  4981*. 

CU.  Pen.  C.  g  101^.  Plea  of  former  conviction  not  nude  ie  waived. 

"Not  guilty  "  entered  when  defendant  reftues  to  In  re  Maughan,  6  U.  187;  21  P.  1088.  In  re  Barton, 

plead,  I  4796.  6  U.  2Si;  21  P.  998. 

There  is  no  iasue  in  a  criminal  canse  anttf  a  plea  A  defendant  pleaded  not  guilty  and  once  in  jeop- 

iu  been  interposed  by  defendant,  and  a  vet^ict  ardy.  The  jury  waa  discharged  after  trial  with  the 

rendered  in  the  absence  of  any  such  plea  cannot  consent  of  the  defendant,  when  he  was  placed  on 

stand.   People  t.  Heller,  2  U.  133.  trial  again;  AWc!,  that  the  defendant  conld  not  plead 

There  can  be  no  waiver  of  right  to  plead  in  a  a  failure  of  the  jary  to  find  upon  the  issues  of  once 

criming  cause.    The  record  must  show  that  the  in  jeopardy,  he  having  consented  to  the  discharge 

defendant  pleaded,  and  in  cases  of  felony  the  plead-  of  the  jury.  People  v.  Kerm,  8  U.  268;  30  P.  988. 
inga  cannot  be  waived.  Id. 

4789.  Plea  must  be  oral.  Form  of  entry.  Every  plea  must  be  oral, 
and  entered  upon  the  minutes  of  the  court  sulffltantially  in  the  following  form : 

1.  If  the  defendant  pleads  guilty:  "The  defendant  pleads  that  he  is  guilty 
of  the  offense  charged. ' ' 

2.  If  he  pleads  not  guilty:  "  The  defendant  pleads  that  he  is  not  guilty  of 
the  offense  chained. ' ' 

3.  If  he  pleads  a  former  conviction  or  acquittal:  "The  defendant  pleads 
tiiat  he  has  already  been  convicted  (or  acquitted)  of  the  offense  charged  by  the 
judgment  of  the  court  of  (naming  it),  rendered  at  (naming  the  place),  on 
the  day  of  ." 

4.  If  he  pleads  once  in  jeopardy :  * '  The  defendant  pleads  that  he  has  been 
ODce  in  jeopardy  for  the  offense  charged  (specifying  lihe  time,  place,  and  court). 
[C.  L.  §  4982. 

Ckl.  Pen.  C.  3  1017. 

4790.  Plea  of  guilty  put  in  only  by  defendant.  Withdrawal. 
A  plea  of  guilty  can  be  put  in  only  by  the  defendant  himsdf ,  in  open  court,  unless 
upon  information  or  indictment  against  a  corporation,  in  which  case  it  may  be 
pat  in  by  counsel.  The  court  may  at  any  time  before  judgment  upon  a  plea  of 
guilly,  permit  it  to  be  withdrawn  and  a  plea  of  not  giulty  anbstitated.  [C.  L. 
§4983. 

Cal.  Pen.  C.  5  1018. 

4791.  Issue  on  plea  of  not  guilty.  The  plea  of  not  guilty  puts  in 
isBue  every  material  allegation  of  the  information  or  indictment.    [C.  L.  §  4984*. 

Oal.  Pen.  C.  ?  1019. 

4792.  Evidence  under  plea  of  not  guilty.  All  matters  of  fact  tend- 
ing to  establish  a  defense  other  than  those  spedffed  in  the  third  and  fourth 
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BubdivisionB  of  eectioii  forty-seven  hundred  and  eighty-eight,  may  be  given  in 
evidence  under  the  plea  of  not  guilty.    [C.  L.  §  49^. 

Cal.  Pen.  C.  §  1020*. 

4793.  Former  acquittal  on  ground  of  variance,  not  a  bar.  If 
the  defendant  shall  have  been  formerly  acquitted  on  the  ground  of  variaooe 
between  the  information  or  indictment  and  the  proof,  or  the  informati(Hi  or 
indictment  shall  have  been  dismissed  upon  an  objection  to  its  form  or  sabstance, 
or  in  order  to  hold  the  defendant  for  a  higher  offense,  without  a  judgment  <rf 
acquittal,  it  shall  not  be  an  acquittal  of  the  same  offense.    [C.  L.  §  4986*. 

Cal.  Pen.  0.S  1081. 

Dismissal  to  Dold  defendant  for  aootber  ofibDsc  not  a  bar,     4863,  4904. 

4794.  Acquittal  on  merits  a  bar,  notwithstanding  defects. 
Whenever  the  defendant  shall  be  acquitted  on  the  merits,  he  shall  be  acquitted  ctf 
the  same  offense,  notwithstanding  any  defect  in  form  or  substance  in  theinfomu- 
tion  or  indictment  on  which  the  trial  shall  have  been  had.    [G.  L.  §  4987*. 

Cal.  Pen.  C.  g  102S. 

4795.  Conviction,  acquittal,  or  once  in  jeopardy,  a  bar.  When 
the  defendant  shall  have  been  convicted  or  acquitted  or  been  once  placed  in 
jeopardy  upon  an  information  or  indictment,  the  conviction,  acquittal,  or  jeop- 
ardy shall  be  a  bar  to  another  information  or  indictmoit  for  the  offense  ch&i^ed 
in  tiie  former,  or  for  an  attempt  to  commit  the  same,  or  for  an  offense  necessarily 
included  therein,  of  which  he  might  have  been  convicted  under  that  infonnstion 
or  indictment.    [C.  L.  §  4988*. 

Gal.  Pen.  C  }  1088.  dlven  di^  thereafter  ap  to  and  indading  Sfpt  Ift 

Acquittal  or  conviction  a  bar,  2^4468,4490.  Per-  does  not  bar  indictment  for  gambliiie  on  i  dv 

sons  not  to  be  pat  twice  in  jeopudy,  Con.  art.  1,  between  the  twodas^particolariy  mentioned.  Pco- 

sec.  12;  g  45U.  When  dismbMl  a  bar,  when  not,  pie  v.  Sullivan,  9  V.  196;  8S  P.  701. 

2  6070.  For  aegregatioD  of  unlawfal  cohabttatioB,  see 

Former  conviction  under  complaint  charging  {4209. 

oflfanse  of  gambling  oommitted  on  Jan.  1,  and  on 


4796.  Refusal  to  plead.  If  the  defendant  refuses  to  answer  the  infor- 
mation or  indictment  by  demurrer  or  plea,  a  plea  of  not  guilty  must  be  entered. 
[C.  L.  §  4989*. 

Cal.  Pen.  C.  g  1024. 

4797.  At  least  two  days  to  prepare  for  trial.  After  his  plea  the 
defendant  shall  be  entitled  to  at  least  two  days  to  prepare  for  trial    [U  L> 

§5002. 

GaL  Pen.  C.  g  1049. 


4798.  Governor  to  designate  another  judge  to  preside.  Wfaeniui 
information  is  filed  or  an  indictment  is  found  in  a  district  court  against  a  judge 

thereof,  a  certificate  of  that  fact  must  be  transmitted  by  the  clerk  to  the  governor, 
who  shall  thereupon  designate  and  direct  a  judge  of  the  district  court  of  anotbor 
district  to  preside  at  the  trial  of  such  information  or  indictment  and  hear  and 
determine  all  pleas  and  motions  affecting  the  defendfuit  thereunder  before  and 
after  judgment. 
Mont.  Pen.  C.  g  1960. 
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CHAPTER  28. 


REMOVAL  OF  ACTION  BEFORE  TRIAL. 


4799.  Removal  when  impartial  trial  caimot  be  had.  A  criminal 

action  may  be  removed  from  the  court  in  which  it  is  pending,  on  the  application 
of  the  defendant,  upon  the  ground  that  a  fair  and  impartial  triaX  cannot  be  had  in 
the  county  where  the  action  is  pending.    [0.  L.  §  4990*. 

Cai.  Pen.  C.  3  1033.    Cal.  Sup.  'S9,  i  lOSS*,  p.  474. 

4800.  Application  for  removal.  Notice.  Removal  before  new 
trial.  The  apphcation  must  be  made  in  open  court,  and  in  writing,  supported 
hy  an  affidavit  or  affidavits,  and  may  be  made  at  any  time  before  trial  upon  a 

reasonable  notice  and  the  service  of  copies  of  the  application  and  affidavit  or 
affidavits  upon  the  county  attorney.  If  a  new  trial  is  necessary  either  by  reason 
of  the  discharge  of  a  jury  without  verdict  or  the  granting  of  a  new  trial,  the 
removal  may  be  allowed  at  any  time  before  the  new  trial.    [C.  L.  §  4991*. 

C»l.  Pen.  C.  2  1034*.    Cal.  Sup.  '89.  8  1034*  p.  475. 

4801.  When  application  to  be  heard  in  absence  of  accused. 
Whenever  an  affidavit  by  the  defendant  shall  show  that  he  cannot  safely  appear  in 
person  to  make  the  application  because  the  popular  excitement  against  him  is  so 
great  as  to  endanger  his  personal  safety,  and  such  statement  is  sustained  by  other 
testimony,  the  application  may  bo  heard  and  determined  in  the  absence  of  the 
defendant,  though  he  is  prosecuted  for  felony,  and  shall  not,  at  the  time  of  such 
application,  have  been  arrested,  or  given  bail,  or  been  arraigned,  or  demurred,  or 
pleaded  to  the  information  or  indictment.    [C.  L.  §  4991*. 

Cta.  Fen.  C.  {  lOU* '  Cal.  Sap.  '89,  2         p.  47S. 

4802.  When  granted.  If  the  court  is  satisfied  that  the  representations 
of  the  applicant  are  true,  an  order  must  be  made  for  the  removal  of  the  action  to 
the  district  court  of  a  county  free  from  such  objection.    [G.  L.  §  4992. 

Oal,  PfeD.  C.  2  1086*.    Cal.  Sup.  '89,  1  1035*  p.  475. 

Order  refusing  to  grant  change  of  venue  deemed  excepted  to,  §  4945. 

4803.  Entry  of  order.  Transmission  of  papers.  The  order  of 
removal  must  be  entered  upon  the  minutes  and  the  clerk  must  immediately  make 
out  and  transmit  to  the  court  to  which  the  action  shall  be  removed,  a  certified 
copy  of  the  order  of  removal,  record,  pleadings,  and  proceedings  in  the  action, 
including  the  undertakings  for  ihe  appearance  of  the  defendant  and  of  the  wit- 
nesses.   [0.  L.  §  4993. 

CrI,  Pen.  C.  g  1036. 

4804.  Id.  Removal  of  defendant  in  custody.  If  the  defendant  is  in 
custody,  the  order  must  direct  his  removal  and  he  must  be  forthwith  removed  by 
the  sheriff  of  the  county  where  he  is  imprisoned  to  the  custody  of  the  sheriff  of  the 
county  to  which  the  action  is  removed.    [C.  L.  §  4994. 

Oal.  Pen.  C.  g  1037. 

4805.  Order  of  removal  is  notice  to  certain  witnesses.  Excep- 
tions. If  the  order  of  removal  is  made  at  a  term  of  the  court,  it  is  notice  to 
every  person  who  has  entered  into  an  undertaking  to  appear  at  such  term,  to  appear 
at  the  trial  of  the  action  before  the  court  to  which  the  same  is  removed.  In  other 
cases  the  witnesses  must  be  subpoenaed  as  provided  by  this  code,  or  the  court 
may  require  the  witnesses  on  the  part  of  the  state  to  give  security  for  their  appear- 
ance before  the  court  in  which  the  defendant  is  to  be  tried,  as  provided  by  law  in 
other  cases. 

Mont.  Pen.  C.  2  lfl78»;  N.  Dak.  (1895)  g  8116. 

4806.  Costs  of  removal  paid  by  county.  The  costs  accruing  from  a 
change  of  the  place  of  trial  and  the  costs  of  the  trial  shall  be  paid  by  the  conntiy 
vhere  the  offense  was  committed.    ['96,  p.  572*. 

When  ooBta  of  removal  b  coonty  charge,  {  839. 
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4807.  State  may  have  change  of  place  of  trial.  Petition.  Tlie 
state  may  have  a  change  of  place  of  triaTf or  any  of  the  cauBes  for  which  the  defeid- 
ant  may  obtain  the  same.  The  petition  therefor  must  be  made  by  the  oonnty 
attorney  supported  by  affidavit  or  affidavits. 

Mont.  Pen.  C.  §  1974*;  N.  Dak.  (1895)  |  8122*. 

4808.  Procedure  after  removal.  PlectdiiLgs.  The  court  to  which  tiw 
acfaon  shall  be  removed  must  proceed  to  trial  and  j  udgment  ther^  as  if  the  actdoo 
had  been  commenced  in  such  court.  If  it  is  necessary  to  have  saxy  of  the  origbul 
pleadings  or  other  papers  before  such  court,  the  court  from  which  the  action  etudl 

have  been  removed  must  at  any  time,  upon  application  of  the  county  attorney  or 
of  the  defendant,  order  such  papers  or  pleadings  to  be  transmitted  by  the  c)€rk,  a 
certified  copy  thereof  being  retained. .  [C.  Ij.  §  4996. 

Oftl.  Pen.  a  S  1088. 


CHAPTER  29. 

MODE  OP  TRIAL. 

4809.  Issue  of  &ct  arises  how.  An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty;  or, 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  ofEense;  or, 

3.  Upon  a  plea  of  once  in  jeopardy.    [G.  L.  §  4996. 

Cal.  Pen.  C.  §  1041. 

4810.  iBBues  of  fact  tried  by  a  jury.  Waiver  In  certain  casee. 

Issues  of  fact  must  be  tried  by  a  jury  unless  a  trijd  by  jury  be  waived  in  crim- 
•inal  cases  not  amounting  to  felony  by  the  consent  of  both  parties  expresBed  in 
open  court  and  entered  on  its  minutes.    [G.  L.  §  4997. 

CW.  Pen.  C.  f  10^. 

Waiver  in  criminal  case  not  amounting  to  felony,  i  4516. 

481 1.  Presence  of  defendant,  when  required.  If  the  prosecution  is 
for  a  felcmy,  the  defendant  must  be  personally  present  at  the  trial,  but  if  ibr  s 
misdemeanor,  the  trial  may  be  had  in  the  absence  of  the  defendant;  if,  however, 
his  presence  is  necessary  for  the  purpose  of  identification,  Idie  court  may,  uptm 
application  of  the  county  attorney,  by  an  order  or  warraat,  require  the  persiniftl 
attendance  of  the  defendant  at  the  trial.    [C.  L.  §  4998. 

Cal.  Pen.  C.  2  1043. 

Presence  of  defmdant  on  arraifniment,  3  47B7;  when  verdict  rendered,  2  ^880. 


Chapter  30. 

FORMATION  OF  JURY  AND  CALENDAR. 

4812.  Trial  juries  formed  as  in  civil  cases.  Trial  juries  for  crimiBal 
actions  are  formed  in  the  same  manner  as  trial  juries  in  oivU  actions.  [C  L 
§  4999. 

Cal.  Pen.  C.  §  104S.  13S0.   Civil  procedure,  derk  to  draw  nanei  bm 

Number  of  jurors.  Con.  art.  1,  sec.  10;  ?  1205.      boi,  §  S135. 
Selecting,  drawing,  and  Bummoning  jury.gg  1306- 

4813.  Calendar  to  be  prepared  by  clerk.  The  derk  must  prepw«» 
calendar  of  all  criminal  actions  pending  in  the  court,  enumerating  them  aooording 
to  the  date  of  the  filing  of  the  information  or  indictment,  specifying  oppoate  the 
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title  of  each,  action,  whether  it  is  for  a  felony  or  a  misdemefuior,  and  whether  the 
defendant  is  in  cuErt»dy  or  on  bail.    [C.  L.  §  5000. 
CU.  jPen.  a  2 1047*. 

4814.  Id.  Order  of  disposition  of  cases.  The  issues  on  the  calendar 
must  be  disposed  of  in  the  following  order,  unless  for  good  cause  the  court  shall 
direct  an  action  to  be  tried  out  of  its  order : 

1.  Prosecutions  for  felony,  when  the  defendant  is  in  custody. 

2.  Prosecutipne  for  misdemeanor,  when  the  defendant  is  in  custody. 

3.  ProsecutionB  for  felony,  when  the  defendant  is  on  biul. 

4.  Prosecutions  for  misdemeanor,  when  the  defendant  is  on  bail.  [C.  L. 
§5001. 

Oftl.  Pen.  C.  2  1048. 


Ohapteb  31. 

postponement  op  trial. 

4815.  Hay  be  had  by  either  party.  Affidavit.  Order.  When  an 
action  shall  be  called  for  trial,  or  at  any  time  previous  thereto,  the  court  may, 
upon  sufficient  cause  shown  by  either  party  by  affidavit,  direct  the  trial  to  be 
postponed  to  another  day  of  the  same  or  of  the  next  term.    [C.  L.  §  5003*. 

Cal.  Pen.  C.  3  1052*.  Di&nuwtlforfitilurctobringactiontotTia],  1 9065. 

<>rdeT  refusing  to  postpone  deemed  excepted  to  For  insafflcient  affidavit  of  continuance,  see  Peo- 
hy  defendant,  i  4M6.  pie  t.  Wiggins,  lU.  8S4.   People  v.  Oams,  2  U.  200. 


Chapter  32. 

CHALLENGING  THE  JURY. 

4816.  Ohallenge  defined.  Two  kinds.  A  challenge  is  an  objection 
made  to  the  trial  jurors  and  is  of  two  kinds: 

1.  To  the  panel. 

2.  To  an  individual  juror.    [C.  L.  §  5004. 

Cal.  Pen.  C.  g  1055.  qnaliflcation,  the  jarors  not  tieing  examined  indi- 

Where  a  juror,  in  reply  to  a  question  aakuA  under  vidually,  new  trial  will  be  denied.  People  v.  LewiK, 

the  direction  of  the  court,  ntnted  that  he  was  &  citi-  4  IJ.  42;  5  P.  543. 

»n  of  the  U.  S.,  and  defendant,  who  wan  on  trial  Where  defendant  carefully  interrogates  a  juror  as 

for  a  felony,  relied  upon  the  truthfulneffl  of  such  to  bis  liaviiiR  knowledge  of  or  any  opinion  about 

statement  and  accepted  tbe  Juror,  a  new  trial  will  the  case,  and  being  answered  "no''  accepts  the 

be  granted  if  it  appi>nr  after  verdict  that  such  jtiror  juror,  new  trial  will  be  granted  if  after  conviction 

was  not  a  citizen.    People  v.  Eeece,  8  U.  72;  2  P.  61.  he  first  leania  that  such  juror  was  one  of  the  grand 

Where  the  diligence  used  in  interrogating  the  jury  that  found  the  indicbnent.    U.  S.  v.  Ghriat- 

jury  is  slight  and  insufficient  to  discover  the  dis-  enscn,  7  U.  26;  24  P.  618. 

4817.  Joint  defendants  to  join  in  challenges.  When  several  defend- 
ants are  tried  together  they  cannot  sever  their  challenges,  but  must  join  therein. 
[C.  L.  §  5005. 

Cal.  Pen.  C.  g  1058.  Applied,  People  v.  O'Looghlin,  3  IT.  133;  1  P.  653. 

4818.  Pan^  defined.  The  panel  is  a  list  of  jurors  returned  to  serve  at 
a  particoliu-  oourt,  or  for  the  trial  of  a  particular  action.    [C.  L.  §  5006. 

Cal.  Pen.  C  ?  10B7*. 

4819.  Challenge  to  the  panel.  A  challenge  to  the  panel  is  on  objec- 
tion  made  to  all  the  jurors  returned,  and  may  be  taken  by  either  party.  [0.  L. 
§6007. 

CU.  Pod.  C  |  1068. 
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4820.  Id.  Grounds.  A  challenge  to  the  panel  can  be  founded  only  on  a 
material  departure  from  the  f ormti  prescribed  in  respect  to  the  drawing  and  return 
of  the  jury  or  on  the  intentional  omission  of  the  proper  officer  to  summon  oneor 
more  of  the  jurors  drawn.    [C.  L.  §  5008. 


But  not  on  the  fact  that  all  members  of  the  same  wonld  not  be  imputial.  People  t.  H^mpUMi,  4  0, 
church  with  defendant  have  been  puipomlr  ex-     858;  9  P.  808. 

4821.  Id.  Taken  before  juror  8 worn.  In  writing.  A  challenge  to 
the  panel  must  be  taken  before  a  juror  is  sworn  and  must  be  in  writing  or  be  noted 
by  the  stenographer,  and  must  plainly  and  distinctly  state  the  facts  oonstitating 
the  ground  of  challenge.    [C.  L.  §  5009*. 

Cal.  Pen.  C.  2  lOeO. 

4822.  Id.  Exception  to  challenge.  Trial  of  sufficiency  of  chal- 
lenge. If  the  sufficiency  of  the  facts  allied  as  ground  of  the  challenge  is  denied, 
the  adverse  party  may  except  to  the  challenge.  The  exception  need  not  be  in 
writing,  but  must  be  entered  on  the  minutes  of  the  court  or  of  the  stenographo'i 
and  thereupon  the  court  must  proceed  to  try  the  sufficient^  of  the  challenge, 
assuming  the  facts  alleged  tiierein  to  be  true.    [0.  L.  §  5010. 

Cal.  Pen.  C.  $  1061.  conclnaively  presumed  on  appeal  Oat  the  erideue 

If  all  of  the  evidence  touching  the  qnallfloatlonfl  justified  the  finding  of  the  court  as  to  sueb  qnalii- 
«f  a  juror  is  not  oonttdned  in  the  tecord,  it  vill  be     oationB.   U.  S.  t.  Uroenbeck,  4  U.  487;  U  P.  MS. 

4823.  Id.  If  challenge  found  sufficient.  Amendment  to  chal- 
lenge. If,  on  the  exception,  the  court  finds  the  challenge  sufficient,  it  may,  if 
justice  requires  it,  permit  the  party  excepting  to  withdraw  his  exception  and  to 
deny  the  facts  allied  in  the  challenge.  If  the  exception  is  allowed,  the  court 
may,  in  like  manner,  permit  an  am^dment  to  the  challenge.    [C.  L.  §  5011. 

Oftl.  Pen.-C.  2  1062. 

4824.  Id.  Denial  of  challenge,  how  entered.  Trial  of  challenge. 

If  the  challenge  is  denied,  the  denial  may  be  oral  and  must  be  ento^  on  tfae 
minutes  of  the  court  or  be  noted  by  the  stenographer,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact,  and  upon  such  trial  ^e  officers,  whether  jadi<»al 

or  ministerial,  whose  irregularity  is  complained  of,  as  well  as  any  other  perawu 
may  be  examined  to  prove  or  disprove  the  facts  allied  as  the  ground  of  the 
challenge.    [C.  L.  §  5012. 

Cal.  Pen.  C.  2  1063. 

4825.  Id.  Procedure,  if  allowed ;  if  disallowed.  If,  either  npon 
exception  to  the  challenge  or  a  denial  of  the  facts,  the  challenge  is  allowed,  the 
court  must  discharge  the  jury,  so  far  as  the  trial  in  question  is  concerned.  If  it 
is  disallowed,  the  court  must  direct  the  jury  to  be  impaneled.    [C.  L.  §  5013. 

Cal.  Pen.  C.  g  1065. 

4826.  Defendant  to  be  informed  of  right  to  challenge.  Before  a 
juror  is  called,  the  defendant  must  be  informed  by  the  court,  or  under  its  direc- 
tion, that  if  he  intends  to  challenge  an  individual  juror,  he  mast  do  so  when  the 
juror  appears  and  before  he  is  sworn.    [C.  L.  §  5014. 

Gal.  Pen.  C.  ^  1066. 

4827.  Challenges  to  individual  jurors.  A  challenge  to  an  individual 
juror  is  either: 

1.  Peremptory;  or, 

2.  For  cause.    [C.  L.  §  5015. 

Cal.  Pen.  C.  2  1067. 

4828.  Id.  When  taken.  It  must  be  taken  when  the  juror  appears  vid 
before  he  is  sworn  to  tiy  the  cause ;  but  the  court  may  for  cause  permit  it  to  be 
taken  after  the  juror  is  sworn  and  before  the  jury  is  completed.    [C.  L.  §  ^016. 

Cal.  Fen.  C.  i  1068. 


Cai.  Pen.  C.  { 10B9*. 
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4620.  Peremptory  challenge  defined.  A  peremptory  challenge  can  be 
akexx  by  eitiher  party,  and  may  be  oral.  It  is  an  objection  to  a  juror  for  which  no 
■e-A«oT»  need  be  given,  but  upon  which  the  court  mu«t  exclude  him.  [C.  L.  §  5017. 

C»I.  Pen.  C.S  1069. 

4830.  Id.  Number  allowed  the  defendant  and  the  state.  The 
lefendant  and  the  state  shall  each  be  entitled  to  peremptoiy  challenges  as 
rollows : 

1.  If  the  ofFense  charged  is  punishable  with  death  or  by  imprisonment  for 
Life,  to  the  number  of  fifteen. 

2.  If  the  offense  charged  is  a  felony  other  than  those  above  mentioned,  to 
the  number  of  five. 

3.  If  the  offense  charged  is  a  misdemeanor,  to  the  number  of  three.  [C.  L. 
§  5018*. 

Cal.  Pen.  C.  g  1070*:  Moat.  Pen.  C.  g  3044». 

4831.  Challenge  for  cause.  General  or  particular.  A  challenge 
for  cause  may  be  taken  by  either  party.  It  is  an  objection  to  a  particular  juror, 
and  is  either : 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any  ease;  or, 

2.  Particnlar,  that  he  isdisquaHfied  from  serving  in  the  action  on  trial. 

IC.  L.  §  5019. 

Oal.  Fen.  C.  g  1071.  went  into  effect;  keld,  it  did  not  apply  to  ft  Jnrr 

A  Jury  wu  sworn  in  a  can  MansliS.  On  Itbich  alreadyswom.  Pe^ev.  CbalmerB,6  U.  801;  UP. 
8.  a  atatote  prescribing  an  addltitsud  qnaliflcation  181. 

4832.  General  causes  of  <diallenge.   General  causes  of  challenge  are: 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person 
a  competent  juror. 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  mind  or  organs 
of  the  body  as  render  him  incapalde  of  performing  the  duties  of  a  juror.  [C.  L. 
§  5O20. 

Cal.  Pen.  C.  5  1078. 

4833.  Particular  cause  of  challenge  for  bias.  A  particular  cause  of 
challenge  is: 

1.  For  such  a  bias,  as  when  the  existence  of  the  facts  is  ascertained,  in 
j  ud«rment  of  law,  disqualifies  the  juror,  and  which  is  known  in  this  code  as 
implied  bias. 

2.  For  the  ezist^ice  of  a  state  of  mind  on  the  part  of  the  juror  which  leads 
to  a  just  inference,  in  reference  to  the  case  that  he  will  not  act  with  entire  impar- 
tiality, which  is  known  in  this  code  as  actual  bias.    [G.  L.  §  5021. 

Gal.  Fen.  C.  { 1073*.  If  the  eliallenge  Is  for  actual  bias  the  caose  stated 

Challenge  stated  as  "  for  actaal  bias."  without  in  the  tttatnte  munt  be  alleged.   People  t.  Thiede, 

specifying  the  cause  from  which  bias  is  to  be  in-  11  V.  341;  89  P.  837;  159  U.  8.  510. 

ferred,  is  insufficient.    People  v.  Hopt,  3  U.  306;  4  AchalleiiKethat"defeniantchallengeBfor<!anBe" 

P.          Same  case,  4  U.  247;  9  P.  407;  120  U.  S.  430.  is  properly  denied  as  bdng  too  generj.  Id. 

4834.  Challenge  for  implied  bias.  Grounds.  A  challenge  for 
implied  bias  may  be  taken  for  all  or  any  of  the  following  causes,  and  for  no  other : 

1.  Gonsanguinity  or  affinity  within  the  fourth  d^-ee  to  the  person  alleged 
to  be  injured  by  the  offense  chained,  or  on  whose  complaint  the  prosecution  shall 
have  b^n  instituted,  or  to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and  client, 
master  and  servant,  landlord  and  tenant,  or  debtor  and  creditor;  or  being  a 
member  of  the  family  of  the  defendant,  or  of  the  i)erson  alleged  to  be  injured  by 
the  offense  charged,  or  on  whose  complaint  the  prosecution  shall  have  been  insti- 
tuted, or  in  the  employment  of  any  of  such  parties. 

3.  Being  the  party  adverse  to  the  defendant  in  a  civil  action,  or  having 
complaint  against  or  being  accused  by  him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  <»■  cm  a 
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jury  of  inquest  which  inquired  into  the  death  of  a  perBon  whose  death  is  tiie  Bob- 
ject  of  the  information  or  indictment. 

5.  Having  served  on  a  trial  jury  which  has  tried  anotii«  peram  txx  tiw 
offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  charge,  and 
wh<Me  verdict  was  set  aside,  or  which  was  dischaiged  without  a  verdict,  aft^&e 
case  was  sabmitted  to  it 

7.  Having  served  as  a  juror  in  a  civil  action  bron^t  against  the  deteidnt 
for  the  act  charged  as  an  offense. 

,  8.  Having  formed  or  expressed  sax  unqualified  opinion  or  belief  that  tiie 
prisoner  is  guilty  or  not  guilty  of  the  offense  charged. 

9.  If  the  offense  charged  is  punishable  with  death,  the  entertaining  of  such 
conscientious  opinions  as  would  preclude  his  finding  the  defendant  guilt}-;  in 
which  case  he  must  neither  be  permitted  or  compelled  to  serve  as  a  juror. 

10.  Because  he  is,  or,  within  a  year  preceding,  has  been  engl^ed  or  inter- 
ested in  carrying  on  any  business,  calling,  or  employment,  the  carrjring  <m  d 
which  is  a  violation  of  law,  where  the  defendant  is  indicted  for  a  like  offense. 

11.  Because  he  hae  been  a  witness,  either  for  or  against  the  defendant,  w 
the  preliminary  trial  or  before  the  grand  jury. 

12.  Having  a  belief  that  the  punishment  fixed  by  law  is  too  severe  fw  fee 
offense  charged.    [C.  L.  §  5022*. 

Iowa,  McClain'sAn.  C  (18SS)  {  mO*;  Mont  Fen. 
C.  $i»48»;  Cal.  Pan.  C.  g  1074». 

ChalleDge stated  as  for  "impliefl  bias"  withont 
more.  Is  Insnfficient.  People  v.  Hopt,  3  U.  396;  4 
P.  280.  Same  caBO,  4  U.  247;  9  P.  407;  120  U.  S.  430. 
People  V.  Thiede,  11  V.  241;  39  P.  837;  159  U.  S, 
510. 

On  atrial  forbiiiamy  in  Utah,  it  iftsufBcient  objec- 
tion to  a  juror  that  he  was  or  had  been  living  in 
polygamy,  U.  S.  v.  Eoynolds.  1  U.  319.  AlSrincd, 
98  u.  S.  14&.  Alao,  that  a  juror  declines  to  answer 
whether  he  was  living  in  polygamy.  Id.  Also, 
that  a  juror  has  coniscientioiifi  scruples  against 
indicting  persons  for  polygamy.  Id.  U.  S.  r. 
ClaWBOn.  4  U.  34;  5  P.  689.  Affirmed,  U4  U.  S.  477. 
Also,  that  a  juror  believes  that  polygamy  is  a  direct 
revelation.  U.  S.  v.  Miles,  2  U.  IB.  Sahu-  oimi*,  103 
U.  S.  304. 

It  is  good  ground  for  challenge  for  principal  cause, 
that  the  juror  has  formed  an  opinion  as  to  the  issue 

4835.  Exemption  is  a  privilege,  not  a  cause  of  challen^  As 
exemption  from  service  on  a  jury  is  not  a  cause  of  challenge  but  the  pnvilc^  of 
the  person  exempted.    [C.  L.  §  5023. 

Ca\.  Pen.  C.  1 1076. 

4836.  Cause  stated  in  challenge  for  bias.  When  opinion  a  dis- 
qualification. In  a  challenge  for  implied  bias,  olie  or  more  of  the  causes  stahJ 
in  section  forty-eight  hundred  and  thirty-four  must  be  alleged.  In  a  challenge  for 
actual  bias,  the  cause  stated  iu  the  second  subdivision  of  section  forty-eight  hnn- 
dred  and  thirty-three  must  be  alleged;  but  no  person  shall  be  disqualified  as* 
juror  by  reason  of  having  formed  or  expressed  an  opinion  upon  the  matter  or  can-'e 
to  be  submitted  to  such  jury,  founded  upon  public  rumor,  statements  in  publir 
journals,  or  common  notoriety,  provided  it  appears  to  the  court,  upon  his  <1»?U- 
ration,  under  oath  or  otherwise,  that  he  can  and  will,  notwithstanding  snob  an 
opinion,  act  impartially  and  fairly  upon  the  matters  submitted  to  him.  IV 
challenge  may  be  oral,  but  must  be  entered  in  the  minutes  of  the  court  or  of  the 
stenographer.    [C.  L.  §  5024. 

Cal.  Pen.  C.  ^  1076. 

Evidence  In  a  criminal  case  printed  in  a  news- 
paper is  a  statement  in  a  public  journal  within  the 
meaning  of  the  statute  declaring  that  no  persdn 
shall  be  disqualified  as  a  jurur  by  rcasou  of  his 
having  formed  or  expressed  au  opinion  upon  a 
matter  or  cause  to  be  sabmitted  to  him  "founded 


to  be  tried,  bat  it  must  be  founded  on  sane  eridcMt 
and  be  more  than  an  impresnon.  V.  S.  v.  EeyaoWs. 
IV.  S19.    Affirmed,  Bejnold8V.r.8..96r.S.14I. 

A  juror  who  has  formed  an  opinionas  to  thegnilt 
or  innocence  of  the  deceased,  but  says  thM  sifh 
opinion  would  not  infitience  his  ver^t,  ia  a  toaft- 
tent  juror,  no  other  facts  being  shown.  Id. 

Juror  who  has  formed  an  "  impTesaon "  u» 
defendant's  guilt  is  not  disqnalined.  Peofile  r. 
Thicdc,  11  U.  241;  3S  P.  837.  Afflrmed,  Ul  C.  & 
510. 

On  the  trial  ot  a  saloon  keeper  for  mnrda.  a  inw 
is  not  disqualified  by  the  fact  that  he  ia  piquoicM 
against  the  bnnness  of  saloon  keeping,  the  miw 
at  issue  having  no  reference  to  sadt  uasiDO*  n 

A  challenge  may  bo  pn^rly  sustaiwd  wbea  i 
juror  entertains  consdentioDS  acroples  ssaiaM  (h 
death  penalty.   State     EflSBler.  —  U.  — ;  4> 
293. 


npon  public  rumor,  statements  iu  pohlir  joonuk 
etc.   Hopt  V.  Utah,  ISO  U.  8.  4S0.  Suneewe.4r. 
247;  9  P.  407. 

A  jurur  testifled  that  he  had  read  a  iic«^>P||^ 
account  of  the  hi:micide;  that  he  htid  never  formra 
or  exprrased  an  opinion;  that  he  had  Iwmcd 
impression  as  to  tin  defuidant^a  goilt  ttm  v» 
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new^MHtei  account  read,  which  it  woold  take  evi-  Thia  section  is  not  unconstitutional.  Id. 

Aence  to  remove,  bnt  he  conld  try  the  case  fbirly  IinpresBions  or  quidifled  and  conditional  opinions 

and  impartially.  Another  juror  stated  that  he  had  formed  upon  reporte,  which  easily  yield  to  the  ovi- 

read  newspaper  accounts  of  the  homicide,  had  a  dence  of  witnesses  having  personal  knowledge  of 

strons  impression  as  to  the  ^ilt  of  the  defendant  the  facts  and  testifying  under  oath,  constitute  no 

azisixig  therefrom  which  it  would  take  evidence  to  valid  ohjection  to  a  juror.    But  if  the  juror's  mind 

remove,  but  that  his  mind  was  entire^  free  from  is  closed  against  and  is  in  opposition  to  the  truth 

oi>ini<ma  cr  conclusions;  that  he  could  accord  de-  as  it  may  he  related  by  the  witnesses,  resists  its 

fendant  the  full  presumption  of  innocence,  and  force  and  perverts  the  judgment,  then  such  juror 

wonld  enter  the  jury  box  unbiased;  held,  that  said  is  disqualified  for  having  '  formed  an  unqualified 

jurors  were  not  disqualified  for  implied  bias,  not  opinion."    People  v.  O'Loughlin,  3  IT.  133;  1  P. 

navinfc  formed  nor  expressed  an  unqualified  opmion  flBS, 
or  belief.    People  V.  Thiede,  11  U.  S41;  SO  P.  837. 
Attnned,  159  U.  8.  510. 

4837.  Exception  to  challenge.  Denial.  The  adverse  party  may  except 
to  the  challenge  in  the  same  manner  as  to  a  challenge  to  the  panel,  and  the  same 
proceedings  must  be  had  thereon  as  are  prescribed  in  section  forty-eight  hundred 
and  twenty-two,  except  that  if  the  challenge  be  allowed  the  j  uror  must  be  excluded. 
The  adverse  party  may  also  orally  deny  the  facts  alleged  as  the  ground  of  chal- 
lenge.    [C.  L.  §  5025. 

Cnl.  Pen.  C  2  1077. 

4838.  Trial  of  challenge.  If  the  facts  are  denied,  the  challenge  must 
be  tried.     [C.  L.  §  5026. 

CaV.  Pen.  C.  g  1078.  People,  110 U.'s. 574.  Decision  final.  U.S.  v.  Miles. 

Trial  by  triers,  presence  of  defendant.    Hopt  v.      2  U.  19;  Id.,  103  U.  S.  304. 

4839.  Id.  Juror  bs  witness.  Upon  the  trial  of  a  challenge  to  an  indi- 
vidual juror,  the  juror  challenged  may  be  examined  as  a  witness  to  prove  or 
disprove  the  cJiallenge,  and  most  answer  every  question  pertinent  to  the  inquiry. 
[C.  L.  §  5027. 

CU.  Pen.  C.  i  1081. 

4840.  Other  witnesses.  Rules  of  evidence.  Other  witnesses  may 
also  be  examined  on  either  side,  and  the  rules  of  evidence  applicable  to  the  trial 
of  other  issues  govern  the  admission  or  exclusion  of  evidence  on  the  trial  of  the 
challenge.    [C.  L.  §  5028. 

Cal.  Pen.  C.  ?  1082. 

4841.  Id.  Court  must  allow  or  disallow  challenge.  The  coiui; 
must  allow  or  disallow  the  challenge^  and  its  dedsion  must  be  entered  in  the 
minutes  of  the  court.    [C.  L.  §  5029. 

CaX.  Pen.  C.  ^  1083.  reviewing  court  unless  the  error  is  manifest. 

The  finding  of  the  trial  court  upon  the  compe-     Reynolds  v.  V.  S.,  08  U.  S.  145.  Same  case,  1  TT. 
tency  of  a  juror  ought  not  to  bo  set  aside  by  a     228,  319. 

4842.  Order  of  taking  challenges  for  cause.  All  challenges  to  an 
individual  juror,  except  peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  state,  and  each  party  must  exhaust  all  his  challenges  before  the  other 
b^ins.    [C.  L.  §  5030. 

Oal.  Pen.  C.  g  1086. 

4843.  Id.  The  challenges  of  either  party  for  cause  need  not  all  be  taken  at 
once,  but  they  must  be  taken  separately,  in  the  following  order,  including  in  each 
challenge  all  the  causes  of  challenge  belonging  to  the  same  class : 

1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  an  implied  bias. 

4.  To  an  individual  juror,  for  an  actual  bias.    [G.  L.  §  5031. 
CaL  Pan.  C.  2  1087. 

4844.  Peremptory  challenges,  order  of.  If  all  challenges  on  both 
Eddes  are  disallowed,  either  party,  first  the  state,  and  then  the  defendant,  may  take 
a  peremptory  challenge,  unless  the  parties'  peremptory  challenges  are  exhausted. 
[C.  L.§  5032. 

Od.  Pen.  C.  ^  1088.  Iowa:  Clerk  must  flist  draw  from  box  twelve  names 

Jury  in  eriminal  ease  should  be  Impaneled  as  fol-     and  both  prosecution  and  defense  be  required  to 
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ezliuut  all  their  rhalleng«e  to  those  dnwn,  and 
tiioae  unchalleneed  he  mora  to  try  the  case;  then 
ft  saffident  nomber  at  additionHl  names  to  complete 
the  twelve  be  drawn,  and  this  procen  be  repeated 
till  a  jury  obtained.  People  t.  Oallaghan,  4  U.  49; 
e  P.  49. 

Defendant  who  does  not  exhaoat  his  peremptory 
challengee  cannot  compli^  on  appeal  of  dlaaUow- 


anoe  of  a  challenge  for  cause.  Pet^le  Hi^iC.4U. 
9M7;  9  P.  407.    Affirmed,  128  U.  S.  480. 

If  a  challenge  to  a  jaror  for  implied  bias  baa  beea 
improperly  denied,  and  defendant  afterwsrd  po- 
emptorily  challenges  the  jaror,  be  cares  the  erne 
and  cannot  complain.  People  t.  Thiede,  11  V.  SO; 
89  P.  887;  159  U.  S.  910. 


CUAPTEB  33. 


THE  TRIAL. 

4845.  Order  of  trial.  The  jury  having  been  impaneled  and  sworn,  the 
tiial  must  proceed  in  the  following  order : 

1.  If  the  information  or  indictment  is  for  a  felony,  the  clerk  mnst  read  it 
and  state  the  plea  of  the  defendant  to  the  jury.  In  all  other  cases  this  formality 
may  be  dispensed  with. 

2.  The  county  attorney  or  other  counsel  for  the  state  must  open  the  caee 
and  ofiEer  evidence  in  support  of  the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the  defense,  and  offer  eri- 
dence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unless 
the  court  for  good  reason,  in  furtheruice  of  justice,  permit  them  to  offer  evidoice 
npon  their  original  case. 

5.  When  the  evid^(%  shall  have  been  concladed,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side,  or  on  both  sides  without  argument,  the  county 
attorney  or  other  counsel  for  the  state  must  open,  the  counsel  for  the  defendant 
or  defendants  must  follow,  and  the  oounty  attorney  or  other  counsel  for  the  state 
may  conclude  the  argument. 

6.  The  court  must  then  charge  the  jury  as  provided  in  subdivision  four 
of  section  thirty-one  hundred  and  forty-seven,  and  in  sections  thirty-one  hundred 
and  forty-eight,  thirty-one  hundred  and  forty-nine,  and  ^rty-one  hundred  and 
fifty.    [C,  L.  §  5033*. 


Oftl.  Pen.  C.  ?  1003*. 

Owing  to  the  fact  that  this  section  was  improperly 
amended  it  is  not  in  harmony  with  g  3147. 

Bules  for  determining  competency  of  witneseea 
the  same  as  in  civil  trials,  exception,  §  6011.  Rules 
of  evidence,  unless  herein  otherwise  provided,  the 
aame  as  in  civil  trials,  §  5012.  Defendant  as  a  wit- 
ness,  i  6015.  Defendant  not  pr«;jndiced  by  refusal 
or  fimnre  to  testify,  5015.  Husband  and  wife  as 
witnesses  for  or  against  each  other,  j)  5014.  Report 
of  testimony  of  witness  taken  on  previous  trial 
when  admisdble,  H  4513,  5013.  Jary  may  take 
with  them  the  written  Inatmctiona,  3  ^1-  Excep- 
tions, il  4943-40«8. 

SUBOV.  2.  Provision  that  prosecuting  attorney 
or  other  counsel  for  the  people  must  make  opening 
statement  is  not  mandatory.  U.  8.  v.  Sprague,  8 
U.  378;  31  P.  1049. 

OBDEB  OF  BVTDSNCB.  Allowing  testimony 
in  rebuttal  which  properly  should  have  been  given 
in  chief  is  discretionary  with  the  court.  People  v. 
lidwell,  4  IT.  500: 12  P.  61. 

The  order  in  which  testimony  shall  be  admitted 
is  largely  within  the  discretion  of  the  trial  court. 
People  V.  Thiede,  11  U.  241;  3»  P.  837.  Affirmed, 
159  U.  S.  510.  See  citations  under  "  croea^xamina- 
tlon,  rebuttal,  etc.,"  i  5012. 

ABGUUENT.  Statements  of  counsel  in  hisargu- 
ment  to  the  Jury  of  facts  not  in  evidence,  which  are 
immediately  checked  by  the  court,  who  instructs 
the  jnry  not  to  consider  facts  not  in  evidence,  that 
they  should  consider  only  evidence  and  consider  it 


fairly,  not  groond  for  revenal.   XI.  SL.  v.  Homo, 

4  U.  153,  7  P.  389.  People  v.  Hopt,  4  U.  247;  9  P. 
407;  120  U.  S.  430. 

Private  counsel  may  assist  proBecuting  Montj 
and  make  clodnga^piment  to  iury.  People  v  Csi- 
ton,  5  U.  451;  16  P.  902.  P&^le>  v.  lidwell,  4  V. 
506;  12  P.  61. 

Counsel  in  arguing  the  cause  to  the  jury  are  jna- 
tified  in  referring  to  the  evidence  and  in  makinx 
from  it  sach  deductions  as  th«r  think  are  jnstilM 
by  the  evidence.  People  v.  Hite,  8  U.  481;  3S  P. 
264. 

It  was  not  error  in  the  counsel  for  the  proeoentiai 
in  his  opening  statement  to  the  jury  to  infonn  tben 
that  he  expected  to  show  the  killing  of  two  other 
yoong  men  besides  the  one  with  which  the  prifoser 
WHS  charged  under  the  facts  and  circumstances  of 
this  caee.    State  v.  Hayes,  14  U.  118;  46  P.  952. 

CHABOE  TO  THE  JURY.  Where  instmctioDs 
are  made  separately  the  court  ahoald  raund  Oe 
Jnry  that  they  are  all  to  be  considered  together. 
People  v.  Wiggins,  1  U.  324. 

Offense  may  be  defined  in  language  of  ^tatiiU 
without  addition  or  explanation.  People  v.  Biddle- 
come,  3  U.  206:  2  P.  194. 

Charge  that  jury  are  "sole  judges  of  the  facts," 
etc.,  need  not  be  in  exact  languageof  statute.  Peo- 
ple V.  Chadwick,  7  U.  134;  25  P.  737. 

Where  evidence  is  wholly  circumstantial,  it  is 
the  duty  of  the  court  to  charge  upon  the  Ian  (hT  thtt 
suhJect  even  though  the  request  asked  was  erniiw- 
ous.    People  v.  Scott,  10  U.  217;  37  P.  835. 
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Instnictioa  coDtuniog  several  propoedtiona,  one 
or  more  of  which  ore  erroneous,  BDOuld  be  refused. 
People  V.  Biddlecomo,  3  U.  208;  S  P.  IM.  U.  S.  T. 
Moaaer,  4  U.  153;  7  P.  389. 

Instruction  given  in  aabatiuiee  need  not  be 
repeated  in  langnaoe  of  eonnsel.  Peoide  t.  Biddle- 
come,  3  U.  SOS;  8  P.  194.  Pe^  v.  Oiam,  4  U. 
413;  11  P.  577. 

Court  having  chained  properly  on  the  entire  case 
may  refuse  to  instruct  mrther.  U.  S.  t.  Haaser, 
4  U.  163;  7  P.  388.  People  v.  Hampton,  4  U.  258; 
9  P.  608.  Where  full  and  accurate  charge  is  given, 
it  is  not  error  to  reject  special  rcquents,  though  cor- 
rect.   People  V.  ChadwiclE,  7  U.  134;  25  P.  737. 

Charge  should  be  consideted  as  a  whole,  each 
(ut  as  qualified  by  the  others,  and  if,  when  so  con- 
sidered, it  is  not  misleading,  it  la  not  erroneoas. 
U.  S.  V.  Snow,  4  U.  280;  9  P.  «01.  U.  S.  v.  Baosett, 
6  U.  131;  18  P.  237.  People  v.  Olsen,  4  U.  413;  11 
P.  677. 

Instructions  should  always  be  given  in  reference 
to  the  evidence  in  the  case,  and  the  whole  chai^ 
of  the  court  should  be  eonstned  together.  People 
V.  Lyman,  2  U.  30. 

Where  inconsistent  charges  were  given,  one  of 
which  is  erroneous,  the  Jury  is  presumed  to  have 
followed  that  which  is  erroneous.  People  v.  Han- 
cock, 7  U.  170;  26  P.  1098.  People  v.  Berlin,  10  U. 
30;  36  P.  100. 

Defendant  cannot  complain  of  instruction  given 
by  his  request,  nor  of  refusal  not  excepted  to,  to 
charge  as  requested.  Petwle  v.  Berlin,  9  U.  888; 
S6P.498.   People     Gough.  S  U.  70. 

Ch^rginff  as  to  flacta.  The  judge,  in  charging 
the  jury,  has  the  right  to  review  the  facte  and  state 
his  (qiinionB  and  conclusions  thereOom  to  them. 
They  are.  however,  the  sole  judges  the  might 
of  the  evidence  uid  the  eredlbili^  of  the  witoeases 
(decision  rendered  under  C.  L.  g  2242,  1876).  Peo- 
ple V.  Lee,  2  U.  441. 

Requests  for  instructions  which  pass  upon  the 
evidence  and  in  effect  direct  acquittal  are  never 
pn^r  except  on  points  entirely  unsupported  by 
proof.    People  v.  Biddlecome,  3  U.  208;  2  P.  194. 

Evidence  received  which  is  admissable  for  one 
purpose  iHit  not  for  all  purposes  of  the  trial  should 


be  restricted  by  hutmction  to  the  puipose  for  which 
it  is  admissible.  People  t.  Biddlecome,  3  IT.  806:  S 
P.  194. 

Declarations  of  the  court  in  the  presence  of  the 
jury  and  instmctiMU  in  effect  stating  that  defend- 
ants are  gailfer  are  erroneous  as  invading  province 
of  the  jury.  People  v.  Glasnumn,  18  U.  888;  48  P. 
960. 

MlaoeUaneous  InstruetlonB.  On  a  trial  for 
murder,  an  Instmctiffli  that  "where  the  evidence, 
outside  of  the  presumption  of  good  character,  is 
clear  and  explicit,  on  which  no  doubt  can  be  cast, 
good  cliaracter  will  only  cause  the  jury  to  hesitate 
and  think  about  the  matter ' '  is  erronefiua.  People 
V.  Hancock,  7  U.  170:  26  P.  1098. 

The  court  in  its  charge,  without  applying  the 
language  to  defendant,  characterized  drunkenness 
as  a  vice  and  misconduct;  held,  not  to  be  error. 
Peoplev.  Calton,  5U.  451;16P.S0S.  SeeCalttmv. 
Utah,  180  U.  S.  83. 

It  is  not  error  for  a  trial  court  to  char^  that  the 
jury  should  weigh  with  caution  the  testimony  of  a 
witness  who  appeared  to  be'a  wttik-minded  person 
with  little  intelligence.  Lowe  v.  Herald  Co.,  6  V. 
179;  81  P.  991. 

Bedudng  chargre  to  wiiUng.  Failure  of  re- 
porter to  take  down  oral  charge  is  waived  if  not 
objected  to.   U.  S.  v.  Gough.  8  U.  428;  32  P.  »B5. 

Under  a  statute  which  requires  the  instructions 
of  the  judge  to  the  jury  to  be  reduced  to  writing 
before  they  are  given,  and  provides  that  they  shall 
form  part  of  the  record  ana  be  subjects  of  appeal, 
it  iserrorto  give  instructions  not  reduced  to  writing 
otherwise  than  by  a  reference  to  a  certain  page  of  a 
law  ougazine.  Hopt  v.  People,  104  U.  S.  631;  114 
U.  S.  488.  See  People  V-  Hopt.  8  U.  396;  4  P.  2S0; 
Id„  8  U.  404;  6  P.  666;  Id.,  4  U.  847;  9  P.  407. 

The  record,  which  stated  that  the  court  charged 
the  jury,  did  not  contain  the  charge  in  writing, 
nor  show  that  with  the  defendant's  consHit  It  was 
given  orally;  held,  error.  Id. 

When  an  oral  charge  has  been  given  the  praramp- 
tion,  in  the  abaenee  of  any  statement  to  the  con- 
trary in  the  record,  is  that  the  reporter  took  it  down 
as  required  by  statute.  State  V.  Keeder,  —  U.  — ; 
48  P.  203. 


4846.  Order  of  argument  may  be  changed.  When  the  state  of  the 
pleadings  requires  it,  or  in  any  ot^er  case,  for  good  reasons,  ajid  in  the  sound 
discretion  of  the  court,  the  order  <^  argument  prescribed  in  ^e  last  section  may 
be  departed  from.    [C.  L.  §  5034. 

CU.  Pen.  C.  i  10»4*. 

4847.  Argument  may  be  restricted.  If  the  information  or  indictment 
is  for  an  offense  punishable  with  death,  two  counsel  on  each  side  may  aigue  the 
case  to  the  jury.  If  it  is  for  any  other  offense,  the  court  may,  in  its  discretion, 
i^rict  the  argument  to  one  counsel  on  each  side.    [C.  L.  §  6035*. 

CU.  Pen.  0.  8  1006. 

4848.  Defendant  presumed  innocent.  Reasonable  doubt.  A 
defendant  in  a  criminal  action  shall  be  presumed  to  he  innocent,  until  the  con- 
trary is  proved,  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfac- 
torily shown,  he  shall  be  entitled  to  an  acquittal.    [C.  L.  §  5036. 

Cai.  Pen.  C.  S  1006. 

New  information  or  resubmission  of  charge,  ?} 
«75, 4788. 

A  charge  to  the  jury  that  if,  after  an  impartial 
comparison  and  consideration  of  nil  the  evidence, 


they  mn  truthftilly  say  that  they  have  an  abiding 
ctnviction  of  the  defendant's  guilt,  such  as  they 
*onld  be  willing  to  act  upon  in  the  more  weighty 
ud  important  matters  relating  to  their  own  affairs, 
they  have  no  reaaonable  doubt,  is  not  erroneous. 
Bqitv.  Utah,  180  U.S.  480.  Same  case,  4  U.  247;  0 

n.4i)7. 

loBbvcttoDS  aa  to  what  omistitiiteB  a  reasonalile 


doubt,  not  aptly  ezpreesed,  but  which  could  not 
have  misled  the  jury,  is  not  reversible  error.  Peo- 
ple V.  Kerm,  8  U.  268;  30  P.  988. 

A  charge  to  a  jury  that  proof  beyond  a  reasonable 
doubt  is  such  as  will  produce  an  abiding  conviction 
in  the  mind  to  a  moral  certainty  that  the  fact  exists 
that  is  claimed  to  exist;  held,  not  erroneous.  Miles 
v.  U.  8.,  103  U.  S.  304.    Same  case,  2  U.  19. 

An  instruction  that  "a  man  has  to  commit  his 
first  crime  •  *  •  he  has  to  break  over  the  rules 
of  good  conduct  and  good  life  for  the  first  time 
sometime  in  his  life"  is  erroneous,  and  is  not  cured 
by  a  snbaeqaeat  inatniotion  as  to  the  eflbct  of  good 


Digitized  by 


CODE  OF  CRIMINAL  PBOCBDUKE. 


998 


character.  People  v.  Hancock,  7  U.  170;  25  P. 
1093. 

Wheni  the  state  seeks  to  convict  a  defendant  apon 
circumstantial  evidence,  it  must  show  by  a  prepon- 
deiance  of  the  evidence  that  the  allogea  facts  and 
circunutaafiea  which  complete  the  chain  are  true, 
aiid  it  must  also  show  that  such  foots  and  drcum- 


stancos  are  not  incompatible  apon  anj  reaaomUt 
hypothesis  with  the  innocence  of  the  accnsed,  aad 
incapable  of  explanation  upon  any  reastmable  hrn- 
theeis  other  than  tiiat  of  the  defendwt'B  soilt.  ne 
chain  of  evidence  must  be  complete  and  onhnka 
and  established  beyond  a  reasonable  donbt.  SeMc 
V.  Hayee,  14  U.  118;  46  P.  7S2. 


4849.  When  doubt  ae  to  degree,  conviction  to  be  of  lowest.  When 
it  Bhall  appear  that  the  defendant  has  committed  a  public  offense,  aad  there  is 
reasonable  ground  of  doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  mmt 
be  convicted  of  the  lowest  of  such  degrees  only.    [C.  L.  §  5037. 

Oal.  Fen.  C.  }  1087.  Jury  must  find  the  degree,  {  4802. 

4860.  Defendants  charged  jointly.  Separate  or  joint  trial 
When  two  or  more  defendantB  shall  be  jointly  chained  with  a  felony,  any  defendant 

requiring  it  must  be  tried  separately.  In  other  cases  the  defendants  jointly 
chained  may  be  tried  separately  or  jointly,  in  the  discretion  of  the  court.  [C.  L 
§  5038. 

Cal.  Pen.  C.  2  1098.  On  the  separate  trial  of  one  of  two  indicted  to- 

Two  persons  jointly  Indicted  under  section  6451,     gether  for  larceny,  it  is  fiitsl  error  to  admit  Oaactt  i 

B.  S.  if.  8.,  are  enUtled  to  separate  trial  under  sec-     and  statements  of  tibe  other  made  after  tin  criw 

tion  262.  code  of  criminal  procedure,  and  section     had  been  admitted.    People  v.  Farrell,  ll  U.  414; 

1S4S  of  the  compiled  laws  of  1876.   U.  8.  v.  Jones,     40  P.  708. 

6  V.  KSt;  18  P.  m 

4861.  Defendant  discharged  to  testify  for  the  state.  When  two  or 
more  persona  shall  be  included  in  the  same  charge,  the  court  may,  at  aay  time 
before  the  defendfuits  have  gone  into  their  defei^,  on  the  application  of  th« 

county  attorney,  or  other  counsel  for  the  state,  direct  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  state.     [G.  L.  §  5039. 

Cal.  Pen.  C.  ?  1099". 

Testimony  of  accomplice  not  sufficient  to  convict  unless  corroborated,  2  486S. 

4862.  Id.   To  testify  for  co-defendant.   When  two  or  more  persons 
shall  be  included  in  the  same  charge,  and  the  court  shall  be  of  the  opinion  that  [ 
in  regard  to  a  particular  defendant  there  is  not  sufficient  evidence  to  put  him  oa  \ 
his  defense,  it  must  order  him  to  be  discharged  before  the  evidence  is  closed,  that  | 
he  may  be  a  witness  for  his  co-defendant.    [C.  L.  §  6040.  I 

Cal.  Pen.  C.  §  1100. 

4863.  Id.   Such  discharge  a  bar.   The  order  mentioned  in  the  last  j 
two  sections  shall  be  an  acquittal  of  the  defendant  discharged,  and  shall  be  a  bar 
to  another  prosecution  for  tiie  same  offense.    [C.  L.  §  5041.  i 

Oal.  Pen.  C.  g  1101.  Bar  generally,  U        ^400,  4616.  ; 

4854.    Treason.   Proof  necessary.    Upon  a  trial  for  treason,  the  j 
defendant  cannot  be  convicted  unless  upon  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  upon  o^nfession  in  open  court;  nor  can  evidence  be  ^ 
admitted  on  an  overt  act  not  expressly  charged  in  the  information  or  indictmoit; 
nor  can  the  defendant  be  convicted  unless  one  or  more  overt  acts  be  expressly 
alleged  therein.  i 
Cal.  Pen.  C.  $  1103.  Treason  defined,  proof.  Con.  art  1,  sec.  19. 

4866.  Conspiracy.  Pleading  and  proof.  Upon  a  trial  for  conspiracr. 
in  a  case  where  an  overt  act  ^lall  be  neceesary  to  constitute  the  offense, 
defendant  shall  not  be  convicted  unless  one  or  more  overt  acts  shall  be  expressly 
alleged  in  the  information  or  indictment,  nor  unless  one  of  the  acts  2dl^|;ed  shall 
have  been  proved ;  but  other  overt  acts  not  alleged  may  be  given  in  evidence. 
[C.  L.  §  5043*. 

Cal.  Pen.  C.  g  1104.  Conspiracy  defined,  U  1156HU58. 

4866.  Murder.  Burden  of  proof.  Upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  the  defendant  being  proved,  the  burden  of  proving 
drcumstances  of  mitigation,  or  that  justify  or  excuse  it,  shall  devolve  upon  him, 
unless  the  proof  on  the  part  of  the  prosecution  tends  to  show  thaAi  the  crime 
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jommitted  amounts  only  to  manslaughter,  or  that  the  defendant  was  justifiable 
yr  excusable.    [C.  L.  §  5044. 

Cal.  Pen.  C.  g  1106.  dissenting.    People  v.  Tidweli,  4  U.  306;  12  P.  61. 

Homicide,  H  4159-1170.  People  t.  Callaghan,  4  U.  49;  6  P.  48. 

If  tlie  hilling  it*  proved  beyond  a  reasonable  The  court  having  charged  that  if  from  all  of  the 

doabt,  and  no  evidence  of  justification  or  excuse  evidence,  includingthat  as  to  an  alibi,  the  jury  had 

a>ppea.TK,  the  burden  is  on  the  dsfendant  of  show-  a  reasonabledoubt  of  defendant's  guilt,  theyshould 

ing  tho  circumstances  of  justification  or  excuse  by  acquit  him,  it  was  not  erroneous  to  charge  that  "  if 

a  prepocderanco  of  the  evidence,  and  where  an  the  proaecution  made  out  such  a  case  by  its  proof  as 

inatruction  to  the  jury  embodylnf^  the  above  prin-  iruuld  sustain  a  verdict  of  guilty,  then  tlie  burden 


eiple  is  given,  and  in  another  portion  of  the  charge  is  upon  the  defendant  to  establish  an  alibi  by  a  pre- 

the  jur7  are  instructed  that  malice  aa  well  as  other  ponderaneeof  theevidenoo."   People  v.  Kessler,  13 

facta  essential  to  the  crime  must  be  proved  beyond  U.  69;  44  P.  97.   But  sec  Femtle  v.  Tracy,  1  U.  348. 

xeasnnable  doubt,  there  was  no  error.  Fower8,J.,  See  **  Burden  of  proof,"  gSOlS. 


4857.  Forgery.  Proof  of  corporate  existence.  Expert  testimony. 
Tlpon  a  trial  for  foiling  any  bill  or  note  purporting  to  be  the  bill  or  uote  of  an 
incorporated  company  or  bank,  or  for  passing,  or  attempting  to  pass,  or  having 
in  possession  with  intent  to  pass,  any  such  forged  bill  or  note,  it  shall  not  be 
necessary  to  prove  the  incorporation  of  such  bank  or  company  by  the  charter 
or  act  of  incorporation,  but  it  may  be  proved  by  general  reputation,  and  persons  of 
skill  shall  be  competent  witnesses  to  prove  that  such  bill  or  note  shall  have  been 
forged  or  counterfeited.    [G.  L.  §  6045. 

Cal.  Pen.  C.  3  1107.  Forgery  and  counterfeiting,  U  4343-43S4, 

4858.  Abortion,  etc.  Testimony  of  the  woman  not  sufKcient* 
Upon  a  trial  for  procuring  or  attempting  to  procure  an  abortion,  or  aiding  or 
Assisting  therein,  or  for  inveigling,  enticing,  or  taking  away  any  female  of  previ- 
ous chaste  character,  for  the  purpose  of  prostitution,  or  aiding  or  assisting  therein, 
the  defendant  shall  not  be  convicted  upon  the  testimony  of  the  woman  upon  or 
with  whom  the  off^se  shall  have  been  committed,  nnless  she  is  corroborated  by 
other  evidence.    [C.  L.  g  6046. 

Qil.Pen.  C.  21108*. 

Abortion,  gS  4228.  4SS7.   Abduction,  etc.,  for  purposes  of  prostitution,  g3  422S,  ^23,  4391. 

4859.  Proof  of  corporate  existence,  etc.,  generally.  If  upon  a  trial 
or  proceeding  in  a  criminal  case,  the  existence,  constitution,  or  powers  of  any 
corporation  shall  become  material,  or  be  in  any  way  drawn  in  question,  it  is  not 
necessary  to  produce  a  certified  copy  of  the  articles  or  acts  of  incorporation, 
bat  the  same  may  be  proved  by  general  reputation,  or  by  the  printed  statutes  of 
the  state,  or  govemm^t  or  country  by  which  such  corporation  was  created. 

Mont.  Pen.  C.  ?  2086. 

4860.  Lottery  tickets,  etc.  Proof.  Upon  a  trial  for  violation  of  any 
of  the  provisions  of  chapter  thirty-two  of  the  penal  code,  it  shall  not  be  necessary 
to  prove  the  existence  of  any  lottery  in  which  any  lottery  ticket  shall  purport  to 
have  been  issued,  nor,  to  prove  the  actual  signing  of  any  such  ticket  or  share,  or 
pretended  ticket  or  share  of  any  protended  lottery,  nor,  that  any  lottery  ticket, 
share,  or  interest  was  signed  or  issued  by  the  authority  of  any  manager,  or,  of  any 
person  assuming  to  have  authority  as  manager ;  but  in  all  cases  proof  of  the  sale, 
furnishing,  bartering,  or  procuring  of  any  ticket,  share,  or  interest  therein,  or  of 
any  instrument  purporting  to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
shall  be  evidence  that  such  share  or  interest  was  signed  and  issued  according  to 
the  purport  thereof.    [C.  L.  §  6047. 

Cat  Pen.  C  { 1109.  Lotteries,  4258-4S80. 

4861 .  False  pretenses.  Proof.  Upon  a  trial  for  having,  with  an  intent 
to  cheat  or  defraud  another  designedly,  by  any  false  pretense,  obtained  the  signa- 
ture of  any  person  to  a  written  instrument,  or  having  obtained  from  any  person 
any  money,  personal  property  or  valuable  thing,  the  defendant  shall  not  be  con- 
victed if  the  false  pretense  shall  have  been  expressed  in  language,  unaccompanied 
by  a  false  token  or  writing,  unless  the  pretense  or  some  note  or  memorandum 
therectf  be  in  writing,  subscribed  by  or  in  the  handwriting  of  the  defendant, 
or  unless  the  pretense  be  proved  by  the  testimony  of  two  witnesses  or  that  of  one 
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witness  and  corroborating  circnmstancea ;  but  this  section  shall  not  apply  to  & 
prosecution  for  falsely  representing  or  personating  another,  and,  in  such  aasomed 
character,  marrying,  or  receiving  any  money  or  property.    [C.  L.  §  6048. 

Cel.  Pen.  C.  ^  1110.  False  preteoaes  and  cheata.  li  439S-4401. 

4862.  Oonviction  on  testimony  of  accomplice.  Corroboration. 

A  conviction  shall  not  be  had  on  the  testimony  of  an  accomplice,  unless  he  is  cor- 
roborated by  other  evidence,  which  in  itself  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  defendant  with  the  commission  of  the 
offense;  and  the  corroboration  shall  not  be  sufficient  if  it  merely  Bhows  the  com- 
mission  of  the  offense  or  the  drcumsfancM  thereof.    [0.  L.  §  5049. 

Cal,  Pen.  C.  i  1111.  A  witness  in  a  criminal  prosecution  is  not  ineam- 

AcceesoTy  after  the  fact  is  not  an  accomplice  petent  on  the  ground  that  he  is  an  acoomplioe  witb 
herennder,  and  therefore  bis  testimony  neea  not  the  prisoner  on  trial  la  the  particular  crime  wltlek 
be  corroborated  as  tliat  of  an  accomplice.  People  Is  tbe  so  Inject  of  the  hidictment  and  if  tbe  t«ti- 
T.  Chadirick,  7  U.  184;  85  P.  7S7.  mony  of  sacb  witness  U  believed  by  the  joir.  tba 

It  is  not  necessary  that  the  testimony  of  an  accom-     prisoner  majr  he  legally  convicted  upon  it.  Id. 
plice  should  he  corroborated  in  every  circumstance        Corroboration  in  adultery  case  held  saffldcot 
that  he  details  in  evidence.    People  v.  Lee,  2  U.      U.  S.  v.  Kershaw,  5  U.  S18;  19  P.  194. 
441.  In  bigamy  or  polygamy  there  is  no  such  thing  as 

It  is  not  error  for  the  court  to  charge  tbe  jury  in     an  acoompllce,  and  the  defendant  can  be  convieted 
respect  to  the  testimony  of  accomplices,  "That     on  the  testimony  of  the  alleged  second  wife  aloBC: 
wero  Boch  parties  unworthy  of  belief,  the  law     U.  S.  v.  lOles,  S  U.  19.  Same  dse.  108  U.  &  8H. 
would  not  allow  them  to  go  upon  the  witness 
stand."  Id. 

4863.  Mistake  in  charging  the  offense.  Discharge  or  new  pros- 
ecution. When  it  appears,  at  any  time  before  verdict  or  judgments  a 
mistake  has  been  made  in  charging  the  proper  offense,  the  defendant  must  not 
be  discharged,  if  titiere  appears  good  cause  to  detain  him  in  custody ;  but  tiie  ooort 

must  commit  him,  or  require  him  to  give  bail  for  his  appearance  to  answer  to  the 

offense ;  and  may  also  require  the  witnesses  to  give  badl  for  their  appearance. 

Mont.  Pen.  C.  it  S090;      Dak.  (1895)  i  8198.  in«  defendant  to  answer  to  another  or  a  bi«tar 

New  information  or  resabmission  when  focts     oflense,  H  47BS, 

charged  do  not  conatitute  an  ofTenBe,  g  4868.  Hold- 

4864. .  Want  of  jurisdiction.  Discharge  of  jury.  The  court  may 
direct  the  jury  to  be  discharged  where  it  appears  that  it  has  no  jurisdiction  of  the 
offense,  or  that  the  facts  charged  do  not  constitute  an  offense  punishable  by  law. 
[C.  L.  §  6051. 

Cal.  Pen.  C.  2  1118. 

These  old^ctions  not  waived  by  fiulure  to  demar,  1 4787. 

4865.  Id.  Defendant  discharged.  Exception.  If  the  jury  is  dis- 
ohai^ed  because  the  court  has  not  jurisdiction  of  the  offense  cfafu^ged  and  it 
appears  that  it  was  committed  out  of  the  jurisdiction  of  this  state,  the  defendant 
must  be  dischai^;ed,  unless  the  court  orders  that  he  be  detained  for  a  reasonable 
time,  to  be  specified  in  the  order,  to  enable  the  county  attorney  to  communicate 
with  the  chiel  executive  officer  of  the  country,  state,  territory,  or  district  whm 
the  offense  was  committed.    [C.  L.  §  5052=*=. 

K.  Dak.  (1885)  3  8202. 

4866.  Id.  When  jurisdiction  lies  in  another  county,  defendant 
held.  If  the  offense  was  committed  within  the  jurisdiction  of  another  county  of 
this  state,  the  court  may  direct  the  defendant  to  bo  committed  for  such  time  as  it 
deems  reasonable,  to  await  a  warrant  from  the  proper  county  for  his  arrest ;  or  if 
the  offense  is  a  misdemeanor  only,  it  may  admit  him  to  bail  in  an  undertaking, 
with  sufficient  sureties,  that  he  will,  within  such  time  as  tbe  court  may  appoint, 
render  himself  am^uble  to  a  warrant  for  his  arrest  from  the  proper  county ;  and, 
if  not  sooner  arrested  thereon,  will  attend  at  the  office  of  the  sheriff  of  the  county 
where  the  tiial  was  had,  at  a  certain  time  particularly  specified  in  the  undertftking 
to  surrender  himself  upon  the  warrant,  if  issued,  or  that  his  bail  will  forfeit  such 
sum  as  the  court  may  fix,  to  be  mentioned  in  the  undertaking;  and  the  dole  most 
forthwith  transmit  a  certified  oopy  of  the  indidanent  or  information,  and  ni  all 
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"bia©  papers  iiled  in  the  action,  to  the  county  attorney  of  the  proper  ooun^,  the 
expense  of  which  transmission  is  chai^eable  to  that  county. 

Gal.  Pen.  C.  i  1115;  If  out.  fva.  C,  S  2098;  N.  Dak.  When  jurisdiction  Uee  In  more  than  one  county, 
<iaes)  U  8203,  8S0S.  99  ^J^,  l&Sfl.  4593. 

4867.  Id.  Arrest  on  warrant  from  proper  county,  or  disohjorffe. 
If  tbe  defendant  is  not  arrested  on  a  warrant  from  the  proper  county,  as  provided 
in  tbe  next  preceding  section,  he  mnst  be  diachai^ed  from  custody  or  his  bail  in 
the  action  is  exonerated,  or  money  deposited  instead  of  bail  must  be  refunded  as 
the  case  may  be,  and  the  sureties  in  the  undertaking,  as  mentionod  in  that  section, 
must  be  diachai^ed.  If  he  is  arrested,  the  same  proceedings  must  be  had  thereon 
as  tipon  the  arrest  of  a  defendant  in  another  county  on  a  warrant  issued  by  a 
magistrate. 

Cal.  Pen.  C.  9  HIB;  Mont.  ?«□.  C.  9  »>94. 

4868.  Facts-  not  constituting  an  offense.  Discharge  or  resub- 
ZOiasion.  If  the  j  ury  be  discharged  because  the  facts  as  charged  do  not  constitute 
an  offense  punishable  by  law,  the  court  must  order  that  the  defendant,  if  in  cus- 
tody, be  discharged;  or,  if  admitted  to  bail,  that  his  bail  be  exonorated ;  or,  if  he 
has  deposited  money  instead  of  bail,  that  the  money  be  refunded  to  him,  unless 
in  its  opinion  a  new  indictment  or  information  can  be  framed,  upon  which  the 
defendant  can  be  legally  convicted,  in  which  case  it  may  direct  the  county  attor- 
ney  to  file  a  new  information,  or  direct  that  the  case  be  submitted  to  the  same  or 
another  grand  jury;  ajad  the  same  proceedings  must  be  had  thereon  as  are  pre- 
scribed in  section  forty-seven  hundred  and  seventy-five. 

CaiL  Pen.  a  9  U17*;  Mont  Pen.  C.  2  2095*;  N.  Dak.  (1695)  9  6807*. 

4869.  Juror  knowing  foot  must  testify.  If  a  Juror  has  any  personal 
knowledge  respecting  a  foot  in  controversy  in  a  cause,  he  must  declfu«  it  in  open 
court  during  tiie  trial.  If,  during  the  retirement  of  a  jury,  a  juror  declares  a  fact 
which  could  be  evidence  in  a  cause  as  of  bis  own  knowledge,  the  jury  must  return 
into  court.  In  either  of  these  cases,  the  juror  making  the  statement  must  be 
sworn  as  a  witness  and  exfunined  in  the  presence  of  the  parties. 

CU.  Pen.  C.  9  1120;  Mont.  Pen.  C.  9  8096;  N.  Dak.  (I8B6)  9  9K10, 

4870.  View  by  jury.  Oath  of  officer  attending.  When,  in  the 
opinion  of  the  court,  it  is  proper  that  the  jury  should  view  the  place  in  which 
the  offense  ie  charged  to  have  been  committed,  or  in  which  any  other  material 
fact  occurred,  it  may  order  the  jury  to  be  conducted  in  a  body,  in  the  custody  of 
the  officer,  to  the  place  which  must  be  shown  to  them  by  a  person  appointed  by  the 
court  for  that  purpose ;  and  the  officer  must  be  sworn  to  suffer  no  person  to  speak 
or  communicate  with  the  jury,  nor  do  so  himself  on  any  subject  connected  with 
the  trial  and  to  return  them  into  court  without  unnecessary  delay,  or  at  a  specified 

,  time.     [C.  L.  §  6063. 


Cal.  Pen.  C.  9  1119. 

4871.  Jurors  permitted  to  separate,  when.  Oath  of  officer.  The 

jurors  sworn  to  try  a  criminal  action  may,  at  any  time  before  the  submission  of 

the  case  to  the  juiy,  in  the  discretion  of  the  court,  be  permitted  to  separate  or  be 

kept  in  charge  of  a  proper  officer.    The  officer  must  be  sworn  to  keep  the  jurors 

tc^ther  until  the  next  meeting  of  the  court,  to  suffer  no  person  to  speak  to  tbem 

or  communicate  with  them,  nor  to  do  so  himself,  on  any  subject  connected  with 

the  trial,  and  to  return  them  into  court  at  the  next  meeting  thereof.  [C.  L.  §  5054. 

Oftl.  Pen.  C.  9 1121.  4  U.  49;  6  P.  49.   Contra,  under  different  statnte. 

Allowing  jury  in  capital  case  to  separate  is  dis-     in  People  T.  Shaflar,  1  U.  880. 
taetionary  with  the  court.    Pec^le  t.  Callagban, 

4872.  Court  to  admonish  jury  about  conversing,  etc.  The  jury 
must  ^ao  at  each  adjonmment  of  the  court,  whether  permitted  to  separate 
or  kept  in  charge  of  officers,  be  admonished  by  the  court  tiiat  it  is  their  duty  not 
to  converse  amcHig  themselves  nor  with  any  one  else  on  any  subject  connected 
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with  the  trial,  nor  to  form  or  express  any  opinion  thereon  nnfil  the  case  is  fimUly 

submitted  to  them.    [C.  L.  §  5055. 

C»l,  Pen.  C.  §  1122. 

4873.  Sickness  of  judge  or  juror.  Procedure.  If,  before  tiie  con- 
clusion of  the  trial,  a  juror  becomes  sick,  so  as  to  be  unable  to  perform  bis  dniy, 

the  court  may  order  him  to  be  discharged.  In  that  case  anew  juror  may  be  sworn 
and  the  trial  b^n  anew,  or  the  jury  may  be  discharged  fuid  a  new  jury  then  or 
afterward  impaneled.  If  the  judge  becomes  sac^  he  may  discharge  tiie  jury. 
[C.  L.  §  6056*. 

Cal.  Pen.  C.  2  1123*;  Mont  Pen.  0.  2  2101.  Siekneas  of  jnror  after  retirement  of  Jnrj,  1 480. 

4874.  Couirt  to  decide  law.  The  court  must  decide  all  queationa  of  law 
which  arise  in  the  course  of  a  trial.    [C.  L.  §  5067. 

Cal.  Pen.  C.  §  1124. 

4876.  In  libel,  jury  to  determine  law  and  foot.  On  a  trial  for  libel, 
the  jury  shall  have  the  right  to  determine  the  law  and  the  fact.    [C.  L.  §  5058. 

Chi.  Pen.  C  g  112S. 

General  proTisions  bb  to  libel,  Gon.  art.  1,  see.  16;  |9  4196-4207. 

4876.  Court  to  determine  the  law;  the  jury,  the  facts.  On  a  trial 
for  any  other  offense  than  libel,  questions  of  law  are  to  be  decided  by  the  courts 
questions  of  fact  by  the  jury;  and,  although  the  jury  shall  have  the  power  to  find 
a  general  verdict,  which  includes  questions  of  law  as  well  as  of  fact,  they  shall  be 
bound,  nevertheless,  to  receive  as  law  what  is  laid  down  aa  such  by  the  court 
[C.  L.  §  5059. 

Cal.  Pen.  C.  2  1126. 

4877.  Jury  to  decide  in  court  or  retire.  Officer  sworn.  After 
hearing  the  charge  the  jury  may  either  decide  in  court  or  may  retire  for  deliber- 
ation. If  they  do  not  agree  without  retiring,  an  officer  must  be  sworn  to  ke^ 
them  together  in  some  private  and  convenient  place,  and  not  permit  any  perara 
to  speak  to  or  communicate  with  them,  nor  to  do  so  himaelf^  unless  by  order  <rf 
the  court,  or  to  ask  them  whether  they  have  agreed  xxpon  a  v^ict,  aad  to 
return  them  into  court  when  they  shall  have  so  agreed,  or  when  ordered  by  tike 
court.    [C.  L.  §  6061. 

Cai.  Pen.  C.  §  1128. 

4878.  Defendant  may  be  committed  though  on  bail,  when. 
When  a  defendant  who  shall  have  given  bail  shall  appear  for  trial,  the  court 
may,  in  ita  diacretion,  at  any  time  after  hia  appearanoe  for  trial,  order  him  to  be 
committed  to  the  cuatody  of  the  proper  officer,  to  abide  the  judgOLmt  or  furtbv 
order  of  the  court,  and  he  must  be  committed  and  held  in  cuatody  accordinglv. 
[C.  L.  §  5062. 

Cal.  Pen.  C.  ?  1129. 

4879.  Absence  of  county  attorney.  Appointment  of  substitute. 
If  the  county  attorney  faila  to  attend  at  the  trial,  the  court  must  appoint  some 
attomey-at-law  to  perform  the  dutiee  of  l^e  county  attorney  on  such  teial. 

[C.  L.  §  6063. 

Cal.  Pen.  C.  g  1130. 


Chapter  34. 

CONDUCT  OF  JURY. 

4880.  Jury  to  have  food  and  lodging  at  expense  of  county.  THule 
the  jury  are  kept  t(^ther,  either  during  the  progress  of  the  trial  or  after  their 
retirement  for  delib(»«tion  they  must  be  provided  by  the  sheriff,  upon  the  order 
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of  the  court,  at  the  expense  of  the  connty,  with  saitable  and  sufficient  food  and 
lodging.    [C.  L.  §  5064*. 
N.  I>ah.  (1895)  i  8228;  Oal.  Pen.  C.  g  1186*. 

488 1 .  Jury  may  take  written  instructions,  etc.,  with  them.  Upon 
retiring  for  deliberation,  the  jui-y  may  take  with  them  all  papers,  except  depoai- 
tions,  which  shall  have  been  received  as  evidence  in  the  case,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as  ought  not,  in  the 
opinion  of  the  court,  bo  be  taken  from  the  person  having  them  in  possession. 
They  may  also  take  with  them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  tiiem, 
but  none  taken  by  any  other  person.    [C.  L.  §  5065. 

Cal.  Pen.  C.  }  1187. 

4882.  Jury  may  return  for  ftirther  instructions.  Notice.  After 
the  jury  shall  have  retired  for  deliberation,  if  there  is  any  disagreement  between 
them  as  to  the  testimony,  or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  case,  they  must  require  the  officer  to  conduct  them  into  court. 
Upon  being  brought  into  court,  the  information  required  must  be  given  in  the 
presence  of,  or  after  notice  to,  the  county  attorney  and  the  defendant  or  his 
coansel.    [C.  L.  §  6066. 

Cal.  Pen.  C.  §  1186*.  and  ioyoliintary  ntanBlaoghter,  and  the  court  maj 

After  retiring  tbe  jnron  may  return  and  ask  to  read  them  the  law  on  the  antdeet.  State  T.  Kenlev, 
be  inBtmcted  aa  to  ue  punislunent  for  Tolnntary     —  U.      ^  P.  293. 

4883.  Sickness  of  juror.  Jury  discharged.   If,  after  the  retirement 

of  the  jury,  one  of  them  is  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occurs  to  prevent  their  being  kept  for  delib- 
eration, the  jury  may  be  disohaif^ed.    [G.  L.  §  5067. 

Cal.  Pen.  C.  g  1139. 

Sickneea  of  judge  or  of  Juror,  S  4873.    Case  may  be  sahsoquently  tried,  1 4886. 

4884.  Jury  not  discharged  until  verdict  rendered.  Exception. 
Except  as  provided  in  the  last  section,  the  jury  shall  not  be  diachar^d  after  the 
case  shall  have  been  submitted  to  them  until  they  shall  have  agreed  upon  their 
verdict  and  rendered  it  in  open  court,  unless  by  consent  of  both  parties,  ento^ 
upon  the  minutes;  or,  unless,  at  the  expiration  of  such  time  as  the  court  may 
deem  proper,  it  shall  satisfactorily  appear  that  th&^e  is  no  reasonable  probability 
that  the  jury  can  agree.    [C.  L.  §  5068. 

CM.  Pen.  C.  1 1140. 

4886.  Retrial  when  verdict  prevented.  In  all  cases  where  a  jury 
shall  be  discharged  or  prevfflited  from  giving  a  verdict  Isy  reason  of  an  accident 
or  other  cause,  except  where  the  defendant  shall  have  been  discharged  during  the 
progress  of  the  trial  or  after  the  case  shall  have  been  submitted  to  them,  the  case 
may  be  again  tried  at  the  same  or  another  term.    [C.  L.  §  5069. 

Cal.  Pen.  C.  1 1141*. 

4886.  Adjournment  during  absence  of  jury*  While  the  jury  are 
absent  the  court  may  adjourn  from  time  to  time,  as  to  other  business,  but  it  must 
nevertheless  be  open  for  every  purpose  connected  with  the  ease  submitted  to  the 
jury,  until  a  verdict  is  rendered  or  the  jury  discharged.    [C.  L.  §  5070. 

iM.  Pen.  C.  3  1142. 

Instractions  may  be  given,  verdict  received,  or  jury  discharged  on  a  legil  holiday,  g  701. 

4887.  Final  adjournment  discharges  jury.  A  final  adjournment  of 
the  court  shall  discharge  the  jury.    [C.  L.  §  5071. 

Cal.  Fen.  C.  2  1148. 
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CHAPTER  36. 

THE  VERDICT. 

4888.  Return  of  jury.  Failure  of  part  to  appear.  Retrial.  When 
the  jury  shall  have  agreed  upon  their  verdict,  they  must  be  conducted  into  oourk 
by  the  officer  having  them  in  cbai^.  Their  names  must  then  be  called,  and  if 
ah  do  not  appear,  the  rest  must  be  discharged  without  giving  their  v^^ct.  In 
that  case  the  action  may  be  again  tried  at  the  same  or  another  term.  [C.  L. 
§  5072. 

Gd.  Pen.  C.  }  1147. 

In  criminal  cases  the  verdict  Bhsll  be  nnanimotu,  Con.  art.  1.  sec.  10. 

4889.  When  defendant  to  be  present  at  verdict.  If  charged  with  % 
felony,  the  defendant  must  before  the  verdict  is  received,  appear  in  person.  If, 
with  a  misdemeanor,  the  verdict  may  be  rendered  in  his  absence.   [C.  L.  §  5073. 

Cal.  Pen.  C.  {  1148. 

Like  provin«u  as  to  presence  on  arralgnmentt  trial,  and  Judgment,     47S7,  4811,  4807. 

4890.  Jury  to  declare  the  verdict.  When  the  jury  shall  appear,  they 
must  be  asked  by  the  court  or  clerk  whether  they  have  agreed  upon  their  verdict, 
and  if  the  foreman  answers  in  the  affirmative,  they  must,  on  being  required, 

declare  the  same.    [C.  L.  §  5074. 

Cal.  Pen.  0.  ?  1149. 

Verdict  agtunst  defendant  deemed  excepted  to  by  him,  S  4945. 

4891.  Forms  of  verdicts.  A  verdict  upon  a  plea  of  not  guilty  shaQ  be 
either  "guilty  "  or  "  not  guilty,"  which  imports  a  conviction  or  acquittal  of  the 
offense  charged  in  the  information  or  indictment.  Upon  &  plea  of  a  former  con- 
viction or  acquittal  of  the  same  offense,  it  shall  be  either  ' '  for  the  state  "  or  "  fw 
the  defendant. ' '  When  the  defendant  is  acquitted  on  the  ground  that  he  was 
insane  at  the  time  of  the  commission  of  the  act  charged,  the  verdict  must  be, 
"  not  guilty  by  reason  of  insanity."  When  the  defendant  is  acquitted  on  the 
ground  of  variance  between  the  indictment  or  information  and  the  proof,  the  x&- 
diet  most  be,  ' '  not  guilty  by  reason  of  variuice  between  indictment  or  infonnatiw 
and  proof."    [C.  L.  §  6075*. 

CU.  Pen.  C.  2  1181. 

4892.  Degree  of  crime  to  be  found  by  jury.  Whenever  a  crime  ii 
distinguished  into  d^ees,  the  jury,  if  they  convict  me  defendant,  must  find  tin 
degree  of  the  crime  of  which  he  is  guilty.    [C.  L.  §  5076. 

Cal.  Pen.  C.  §  1157.  on  the  ground  that  the  statute  defining  degteet 

On  reasonable  doubt  as  to  degree  defendant  must  does  not  apply  to  larceny  case.   People  v.  Qo&eL 

be  convicted  of  lowest,  t  4849.    On  plea  of  gail^  2  U.  70. 

court  to  determine  degree,  §  4906.  Under  section  5076,  compiled  laws  of  Utah, 

Verdict  for  murder  finding  defendant  "guilty  aa  it  is  sufficient  to  allege  lacts  showing  a  maider 

charged  in  indictment":  Ma,  improper,  in  that  the  without  indicating  any  terms  and  d^ree  «i  tlM 

verdict  must  declare  whether  the  defendant  is  crime,  learing  that  to  be  determined  b^  the  jorrw 

guilty  of  murder  in  the  flrstor  in  the  second  degree.  by  the  judge  In  case  of  conviction.  Davis  v.  Fecq^e, 

People  V.  Shafer,  1  TJ.  360.  161  TJ.  S.  262.    Same  case,  8  U.  412;  32  P.  670. 
A  aimilar  verdict  in  a  larceny  case  held  correct 

4893.  Verdict  for  any  crime  included  in  the  charge.  The  jaiy 
may  find  the  defendant  guilty  of  any  offense,  the  commission  of  which  is  neces* 
sarily  included  in  that  with  which  he  is  charged  in  the  indictment,  w  of  u 

attempt  to  commit  the  offense,     [C.  L.  §  5077. 

Cal.  Pen.  C.  §  1169.  deadly  weapon  with  intent  to  do  bodily  bus. 

When  a  minor  offense  is  included  in  a  greater.  State  v.  McDonald,  14  U.  178;  46  P.  872. 

the  defendant  may  be  acquitted  of  the  latter  and  Where  the  indictment  charged   assault  witb 

convicted  of  the  former,  unless  the  allegation  is  in  intent  to  commit  murder,  it  is  not  error  for  the 

a  form  not  charging  the  leaser  offense.  People  v.  court  to  include  in  tlie  instraction  that  he  maj^ 

GhalmexB,  5  U.  201:  14  P.  181.  found  gnilty  of  a  lesser  offense  bi  the  absenee  « 

A  defendant  indicted  for  aesanlt  with  intent  to  the  defendant,  having  asked  for  such  imtzoetiin. 

murder  may  be  found  guilty  of  asBault  with  a  People  y.  Robinson,  6  U.  101;  81  P.  4n. 
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4894.  Joint  defendants.  Verdict  against  one  or  more.  Retrial. 
On  an  information  or  indictment  against  several,  if  the  jury  cannot  agree  upon 
a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  r^ard  to  whom  ^ey 
do  agree,  on  which  a  judgment  must  be  entered  accordingly,  and  the  case  as  to 
the  others  may  be  tried  by  (mother  jary.    [0.  L.  §  6078. 

CU.  Pen.  G.  { lieo. 

4895.  Beconeideration  of  verdict,  when  directed.  When  there 
shall  be  a  verdict  of  conviction,  in  which  it  appears  to  the  court  that  the  jury 
have  mistaken  the  law,  the  court  may  explain  the  reason  for  that  opinion  and 
direct  the  jury  to  reeonsidOT  their  verdict,  and  if,  after  the  reconsideration,  they 
return  the  same  verdict,  it  most  be  entered ;  but  when  there  shall  be  a  verdict  of 
acquittal,  the  court  shall  not  require  the  jury  to  reconsider  it.  If  the  jury  render 
an  informal  verdict  the  court  may  direct  them  to  reconsider  it,  (uid  it  shall  not 
be  recorded  until  it  is  rendered  in  some  form  from  which  it  can  be  clearly  under- 
stood what  the  intent  of  the  jury  is.    [C.  L.  §  5079. 

CU.  Fbd.  C.  2  llAl*. 

4896.  Informal  verdict.  No  conviction  unless  verdict  express, 
n  the  jury  per^st  in  finding  an  informal  verdict,  from  which,  however,  it  can 
be  clearly  understood  that  their  intention  is  to  find  in  favor  of  the  defendant  upon 
the  issue,  it  must  be  entered  in  the  terms  in  which  it  is  found,  and  the  court  must 
give  judgment  of  acquittal.  But  no  judgment  of  conviction  can  be  given  unless 
the  jury  expressly  find  against  the  defendant  upon  the  issue.    [C.  L.  §  6080. 

CU.  Fen.  c.  jf  iiae*. 

4897.  Polling  of  jury.  When  a  verdict  shall  be  rendered,  and  before  it 
is  recorded,  the  jury  may  be  polled,  at  the  request  of  either  party,  in  which  case 
they  must  be  severally  asked  whether  it  is  their  verdict,  and  if  any  one  answers 
in  the  n^ative,  the  jury  must  foe  sent  out  for  further  deliberation.  [G.  L. 
§6081. 

Cal.  Pen.  C.  ^  1183. 

4898.  Verdict  read  to  jury  and  recorded.  Disagreement.  When 
the  verdict  given  shall  be  such  as  the  court  may  receive,  the  clerk  must  imme- 
diately read  it  to  the  jury,  inquire  of  them  whether  it  is  their  verdict,  and  record 
it  in  full  upon  the  minutes.  If  any  juror  disagrees,  the  fact  must  be  entered 
upon  the  minutes  and  the  jury  again  sent  oat;  but  if  no  disagreement  is  expressed, 
the  verdict  shall  be  complete,  and  the  jury  must  be  disduuged  from  the  case. 
[C.  L.  §  6082*. 

CU.  Fen.  C.  1 1164. 

4899.  Judgment  of  acquittal.  Discharge.  If  judgment  of  acquittal 
ia  given  on  a  verdict,  and  the  defendant  is  not  detained  for  any  other  l^al  cause, 
he  must  be  discharged  as  soon  as  the  judgment  is  given.   [0.  L.  §  6083. 

CtL  Pen.  C.  2  1185*. 

4900.  Judgment  of  conviction.  Commitment.  If  a  verdict  is  ren- 
dered against  the  defendant,  he  must  be  remanded,  if  in  custody,  or  if  on  bail,  he 
may  be  committed  to  the  proper  officer  to  await  the  judgment  of  the  court  upon 

verdict.     When  committed,  his  bail  shall  be  exonerated,  or  if  money  is 
deposited  instead  of  bail,  it  must  be  refunded  to  the  defendant.   [C.  L.  §  6084. 
CU.  Pen.  C.  1 1166*. 
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CHAPTER  86. 

ARREST  OF  JUDGUEKT. 

4901.  Arreat  of  judgment  defined.  Grounds  for.  A  motaoD  in 
arreBt  of  judgment  is  an  application  on  the  part  of  the  defendant  that  no  ju^- 
ment  be  rendered  on  a  plea  or  verdict  of  gailty,  or  on  a  verdict  agsunet  the  defend- 
ant on  a  plea  of  a  former  conviction  or  acquittal  or  once  in  jeopardy.  It  may  be 
founded  on  any  of  the  defects  in  the  information  or  indictment  mentioned  in  sec- 
tion forty-seven  hundred  and  seventy-nine  unless  the  objection  shall  have  been 
waived  by  a  failure  to  demur,  and  must  be  made  before  or  at  the  time  the  defend- 
ant is  called  for  judgment.    [C.  L.  g  5096*. 

Cal.  Pen.  C.  @  1185*.  noonccd,  2  4914.    Objections  not  waived  failBie 

Showing  cause  why  judgment  should  not  be  pro-     to  demur,  S  4787. 

4902.  Id.  By  court  of  its  own  motion.  The  court  may  also,  on  its 
own  view  of  any  of  these  defects,  arrest  the  judgment  without  motion.  [C  L 
§  5097. 

Cal.  Pen.  C.  2 1188. 

4903.  Id.  Effect.  The  effect  of  allowing  a  motion  in  arrest  of  judgmeot 
shall  be  to  place  the  defendant  in  the  same  situation  in  which  he  shall  have  been 
before  the  information  Was  filed  or  indictment  found.    [0.  L.  §  5098*. 

Gal.  FoD.  a  i  1187. 

Order  granting  or  reftuing  motion  in  arrest  ctf  judgment  deemed  excepted  to,  2  4M4. 

4904.  Id.  Further  prosecution.  Discharge  operates  as  acquittal 

If,  from  the  evidence  on  the  trial,  there  is  reason  to  believe  the  defendant  guilty, 
and  a  new  information  or  indictment  can  be  framed  upon  which  he  may  be  con- 
victed, the  court  may  order  him  to  be  recommitted  to  the  officer  of  the  proper 
county,  or  admitted  to  bail  anew,  to  answer  the  new  information  or  indictinent 
If  the  evidence  shows  him  guilty  of  another  offense,  he  must  be  committed  or 
held  thereon,  and  in  neither  case  shall  the  verdict  be  a  bar  to  another  prosecution. 
But  if  no  evidence  appears  sufficient  to  charge  him  with  any  off^se,  he  must,  if 
in  custody,  be  discharged;  or  if  admitted  to  bail,  his  bail  shall  be  exonerated;  or 
if  money  shall  have  been  deposited  instead  of  bail,  it  must  be  refunded  to  the 
defendant;  and  the  arrest  of  judgment  shall  operate  as  an  acquittal  of  the  charge 
upon  which  the  information  or  indictment  ^lall  have  been  founded.  [C.  L. 
§  5099*. 

Cal.  Pen.  C.  @  1188.  order  to  hold  defendant  for  higher  offeiue  sot 

F^lure  to  file  new  information  or  indictment  at     an  acquittal,  g  47S3. 
Bune  or  micceeding  term,  i  4778.    Dismissal  in 


CHAPTER  37. 

THE  JUDGMENT. 

4906.  Oourt  to  appoint  time  for  pronouncing  judgment.  After » 
plea  or  verdict  of  guilty,  or  after  a  verdiitt  against  the  defendant  on  a  plea  of 
a  former  conviction  or  acquittal,  or  once  in  jeopardy,  if  the  judgment  is  not 
arrested  or  a  new  trial  granted,  the  court'  must  appoint  a  time  for  pronouDciog 
judgment,  which  must  be  at  least  two  days  after  the  verdict,  if  the  court  int«)dB 
to  remain  in  session  so  long;  or  if  not,  as  remote  a  time  as  can  reosonatdy  be 
allowed.    [C.  L.  §  5100*. 

Cai.  Pen.  C.  S  H91*.  re<iuires  the  court  itself,  in  the  exercise  of  an  iodt- 

Judgment  rendered  within  six  hours  after  ver-  pendent  judgment  on  the  &ctB,  to  find  that  defen^- 

diet  is  merely  irregular,  not  void.   In  re  Barton,  6  ant  is  guilty  before  inipoaing  the  sentence.  Dm 

U.  S64;  Zl  P.  908.  t.  People,  151  U.  S.  S82.   Same  esse.  8  U.  412;  37  P. 

There  is  nothing  in  the  Utah  statntes  which  670. 
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4006.  Upon  plea  of  guilty,  court  to  determine  degree.  Upon  a 
plea  of  guilty  of  a  crime  distinguished  or  divided  into  d^rees,  the  court  must, 
before  passing  sentence,  detmoine  the  degree.    [C.  L.  §  5101. 

Cai.  Pen.  C.  S  1192.  On  trial  jary  to  find  decree,  g  489S. 

4907.  Judgment  in  defendant's  presence,  if  felony.   For  the  pur^ 

pose  of  judgment,  if  the  conviction  is  for  a  felony,  the  defendant  must  be  person- 
ally present;  if  for  a  misdemeanor,  the  judgment  may  be  pronounced  in  his 
absence.    [C.  L.  §  5102. 
Cbl.  Pen.  C.  §  1103. 

like  provlBlona  as  to  preeeace  on  analgniiient,  trial,  and  verdict,  22  4757, 1811,  4880, 

4908.  Bench  warrant  for  absent  defendant.  Bail  forfeited.  If 
the  defendant '  shall  have  been  dischai^ed  on  bail  or  shall  have  deponted  money 
instead  thereof,  and  does  not  appear  for  judgment  when  his  personal  appearance 
shall  be  necessary,  the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of 
bail,  or  of  money  deposited,  may  direct  the  derk  to  isene  a  bench  warrant  for  his 
arrest.    [C.  L.  §  6103. 

GU.  Pen.  C.  2  1195. 

4909.  Id.  On  application  of  county  attorney.  The  clerk,  on  the 
application  of  the  county  attorney,  may,  at  any  time  after  the  order,  whether 
the  court  is  sitting  or  not,  issue  a  bencdi  warrant  into  one  or  more  counties. 
[C.  L.  §  5104. 

CU.  Pen.  C.  i  llOS. 

4910.  Form  of  bench  warrant.  The  bench  warrant  must  be  sabstan- 
tiaUy  in  the  following  form : 

State  op  Utah,  ) 
County  of  .  j 

The  state  of  Utah,  to  any  sheriff,  oonstable,  marshal,  or  ptdioeman  in  this  state: 

A  B  having  been,  on  the  day  of  ,  A.  D.,  18 — ,  duly  convicted 

in  the  district  court  of  the  county  of  ,  of  the  crime  of  (designating 

it  generally),  you  are  therefore  commanded  forthwith  to  arrest  the  above  named 
A  B  and  bring  him  before  that  court  for  judgment;  or  if  the  court  has  adjourned 
for  the  term,  that  you  deliver  him  into  the  custody  of  the  sheriff  of  the  county  of 

 .    Given  under  my  hand  with  tiie  seal  of  said  county  afiixed,  this  

day  of  A.  D.,  18~. 

[seal.]    By  order  of  the  court.  £  F,  Clerk, 

[a  L.  §  5105. 

Cil.  Pen.  C.  2  11»T». 

4911.  Bench  warrant  served  as  warrant  of  arrest.  The  bench 
warrant  may  be  served  in  any  counfy  in  the  same  manner  as  a  warrant  of  arrest. 
[C.  L.  §  5106. 

(U.  Pen.  C.  i  1108*. 

491 2.  Id.  Arrest  and  disposition  of  defendant.  Whether  the  bench 
warrant  shall  be  served  in  the  county  in  which  it  shall  have  been  issued  or  in 
Miother  county,  the  officer  must  arrest  the  defendiuit  and  bring  him  before  the 
court  or  commit  him  to  the  officer  mentioned  in  the  wurant,  according  to  the  com- 
mand thereof.    [C.  L.  §  5107. 

Gd.  Pen.  C.  §  1199. 

4913.  Appearance  for  judgment.  Defendant  asked  to  show 
cause.  When  the  defendant  shall  appear  for  judginent,  he  must  be  informed  by 
the  court,  or  by  the  clerk  under  its  direction,  of  the  nature  of  the  charge  against 
bim  and  of  his  plea,  and  the  verdict,  if  any  thereon,  and  must  be  asked  whether  he 
has  any  legal  cause  to  show  why  j  udgment  should  not  be  pronounced  against  hi  m. 
[C,  L.  §  5108. 

CU.  F«n.C.}mO. 
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4914.  May  set  up  insanity,  or  oanse  for  arrest  of  judgment  or 
for  new  teial.   He  may  show  for  cause  a^inet  the  judgment: 

1.  That  he  is  insane;  and  if,  in  tiie  opinion  of  the  coart,  there  is  reasonable 
gronnd  for  believing  him  to  be  insane,  the  question  of  insanity  must  be  tried,  u 
provided  in  chapter  fifty  of  this  code.  If,  upon  the  trial  of  that  question,  the  jury 
find  that  he  is  sane,  judgment  must  be  pronounced;  but  if  they  find  him  insane, 
he  must  be  committed  to  a  lunatic  asylum  until  he  becomes  sane;  and  vhea 
notice  shall  have  been  given  of  that  fact,  as  provided  in  section  five  thousand  and 
fifty-nine,  he  must  be  brought  before  the  oourt  for  judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment  or  for  anew 
trial;  in  which  case  the  court  may,  in  its  discretion,  order  the  judgment  to  be 
d^erred,  and  proceed  to  decide  upon  the  motion  in  arrest  of  judgment  or  for  a 
new  tria!.    [C.  L.  §  5109. 

OaJ.  Pen.  C.  g  1201.  Arrest  of  judgment,  gg  4901-1004.    New  trials,  H  49e0-«5l. 

4916.  Pronouncing  judgment.  If  no  suificient  cause  is  aU^ed  or 
appears  to  the  court  why  judgment  should  not  be  pronounced,  it  must  thereupra 
be  rendered.    [G.  L.  §  5110. 

Gal.  Pen.  C.  8  1202.  fitHD  time  to  time  for  good  reuoiu,  but  ihoald  pt»> 

A  court  has  power  to  subtend  senteaee  after  a  oeed  to  seateace  within  a  reasonaUe  ttane.  Peifk 
defendant  has  been  convicted,  for  stated  periods     t.  Blackburn,  0  TJ.  847;  88  F.  700. 

4916.  Id.  Facts  may  be  shown  in  miti|pation  or  aggravation. 
Notice.   After  a  plea  or  verdict  of  guilty,  when  a  discretion  is  conferred  upm 

the  court  as  to  the  extent  of  the  punishment,  the  court,  upon  the  oral  Buggesti(ffl 
of  either  party  that  thete  are  circumstances  which  may  be  properly  taken  into 
view,  either  in  aggravation  or  mitigation  of  the  punishment,  may,  in  its  discre- 
tion, hear  the  same  summarily,  at  a  specified  time,  and  upon  such  notice  to  tiie 
adverse  party  as  it  may  direct.    [C.  L.  §  5111. 

Cal.  Pen.  C.  S  1208.  trial  Bcbool  after  conviction,  esccfpt  f&r  mnida,  \ 

Boy  or  giri  under  eighteen  may  be  sent  to  indua-  2140. 

49 1 7.  Id.  How  presented.  Limitation.  The  drcumstances  most  be 
presented  by  the  testimony  of  witnesses  examined  in  open  conrt,  excepit  that  when 
a  witness  shall  be  so  sick  or  infirm  as  to  be  unable  to  attend,  his  deposition  may  be 
taken  by  a  magistrate  of  the  county,  out  of  court,  upon  such  notice  to  the  adverse 
party  as  the  court  may  direct.  No  afl&davit  or  testimony,  or  representatioo  of 
any  kind,  verbal  or  written,  shall  be  offered  to  or  received  by  the  court  or  a  judge 
thereof,  in  aggravation  or  mitigation  of  the  punishment,  except  as  provided  in 
this  and  the  preceding  section.    [C.  L.  §  5112. 

Cal.  Pen.  C.  §  1204.  U  4058, 4059.    Penalty  when  maximum  hnprin"- 

Penalty  determined  and  imposed  by  the  court,     ment  not  fixed     law,  i  4B00. 

4918.  Oonviction  of  two  or  more  oflfenses.  Terms  begin  when. 

If  the  defendant  has  been  convicted  of  two  or  more  offenses,  before  judgment  on 
either,  the  judgment  may  be  that  the  imprisonment  upon  any  one  may  commence 
at  the  expiration  of  the  imprisonment  upon  any  other  of  the  offenses. 

N.  Dak.  (1S85)  g  8294.  for  ^udpnent  to  be  pronounced  on  both  connte  of 

Where  there  are  several  charges  in  diflbrent  the  mdiotn^t  in  connection  with  both  parteofuw 

counts  of  an  indictment  against  the  aame  person  verdict.   U.  S.  v.  West,  7  U.  437;  27  P.  84. 

for  the  same  act  or  transaction,  but  one  punishment  A  judgment  sentencing  a  priaoncr  for  a  epemt 

can  be  imposed;  but  where  the  acts  or  transactioDB  terra  of  years  under  each  of  several  indictments, 

are  different,  constitute  distinct  offenses,  and  may  the  sentence  in  each  case  after  the  first  to  commeiM 

{in^erly  bo  joined,  separate  punishments  may  be  after  the  expiration  of  the  sentence  in  the  caee  pn- 

mpceed  on  each  count.   U.  S.  v.  Oroesbeck,  4  U.  ceding,  authorizes  his  detention  for  the  aggng^ 

487;  11  P.  542.  period  of  all  the  sentences.  £x  parte  Wilson,  U  C 

Where  bigamy  and  adultery  were  alleged  in  two  114;  89  P.  498. 
separate  counts  in  one  indictment,  it  is  not  error 

4919.  One  doUar  a  day  on  imprisonment  to  satisfy  fine.  A  jad^ 

ment  that  the  defendant  pay  a  fine  may  ajso  direct  that  he  be  imprisoned  ootu 

the  fine  is  satisfied,  specifying  the  extent  of  the  impriaonment,  which  cannot 

exceed  one  day  for  every  one  dollar  of  the  fine.    [C.  L.  §  5113. 

Cal.  Pen.  C.  g  1205.  Cal.  Sup.  'OS,  §  1206*  p.  1071.       This  section  applies  to  eases  of  convictii« 
At  hard  labor  whether  so  designated  or  not,  2     criminal  contempt.  £xpute¥rhitinorc9U.w; 
4080.  85  P.  524. 
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4920.  Judgment  for  fine  constituteB  a  lien.  A  judgment  that  the 
defendant  pay  a  fine  constitutes  a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action.    [C.  L.  §  6114. 

CW.  Pen.  C.  S  1206. 

4921.  Fines  of  district  court  go  to  the  state.   Fines  imposed  by  the 

district  court  shall  be  turned  into  the  state  treasury. 

4922.  When  complainant  to  pay  costs.  Judgment.  Execution. 

In  all  cases  of  criminal  prosecution  where  the  defendant  is  not  found  guilty, 
the  court  may  require  the  complainant,  if  it  appears  that  the  prosecution  was 
malicious  or  without  probable  cause,  to  pay  the  costs  of  the  action,  or  to  give 
secarity  to  pay  the  same  within  thirty  days.  If  the  complainant  does  not  comply 
vith  the  order  of  the  court,  judgment  may  be  entered  against  him  for  the  amoimt 
tiiereof.  Such  judgments  may  be  enforced  and  appealed  from  in  the  same  manner 
as  those  rendered  in  civil  actione. 

Mont.  Pen.  C.     2708",  2700. 

4923.  Entry  of  judgment.  Making  up  judgment  roll.  When 
judgment  upon  a  conviction  shall  be  rendered,  the  clerk  must  enter  the  same  upon 
the  minutes,  stating  briefly  the  offense  for  which  the  conviction  was  had,  and  the 
fact  of  a  prior  conviction,  if  one,  and  must,  within  five  days,  annex  together  and 
file  the  following  papers,  which  shall  constitute  a  record  of  the  action: 

1.  The  information  or  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  A  copy  of  the  judgment. 

4.  The  bill  of  exceptions,  if  there  is  one,  and  the  decision  of  the  court  upon 
matters  of  law  declared  to  be  deemed  excepted  to. 

5.  The  requests  to  diarge,  given  or  refused,  with  indorsements  thereon. 


4924.  Warrant  for  execution  of  judgment  other  than  death. 

When  a. judgment,  other  than  of  death,  shall  have  been  pronounced,  a  certified 
copy  of  the  entry  thereof  upon  the  minutes  must  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no  other  warrant  or  authority 
shall  be  necessary  to  justify  or  require  its  execution.    [C.  L.  §  5116. 

Oal.  Pen.  C.  g  1213. 

4925.  Judgment  for  fine  and  costs.  Execution.  If  the  judgment 
is  for  a  fine  and  costs,  or  either  alone,  execution  may  be  issued  thereon  as  on  a 
judgment  in  a  civil  action.    [C.  L.  §  5117*. 

CU.  Pen.  C  2  1214* 

4926.  Judgment  of  imprisonment.  Gonmiitment.  If  the  judg- 
ment is  for  imprisonment,  or  a  fine  and  imprisonment  until  such  fine  is  paid,  the 
defendant  must  forthwith  be  committed  to  the  custody  of  the  proper  officer,  and 
by  him  detained  until  the  judgment  is  complied  with.     [C.  L.  §  5118. 

Cftl.  Fen.  C.  §  1215.  place  of  imprisonment,  §  4400.    Temporary  release 

Term  begins  to  run  on  delivery  of  defendant  at     not  counted  aa  part  of  term,  £  4409, 

4927.  Id.  Delivery  to  warden  of  prison.  Return  of  of&cer. 
If  the  judgment  is  for  imprisonment  in  the  state  prison,  the  sheriff  of  the  county 


[C.  K  §  6115. 


Gal.  Pen.  C  }  1207*. 

Wzittea  reqaeetn  to  charge  with  indorsements  thereon  form  part    the  record,  S  4048. 
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mast,  npon  receipt  of  a  certified  copy  thereof,  take  and  deliver  the  defendant  to 
the  warden  of  the  state  prison.  He  most  also  deliver  to  the  ward^  the  certified 
copy  of  the  judgment,  and  take  from  the  warden  a  receipt  f(n*  the  defendant,  and 
make  return  thereof  to  the  court.     [C.  L.  §  5119*. 

Cal.  Pen.  C.  §  1216». 

4928.  Judgment  of  death.  Form  of  warrant.  Day  of  ezecutioiL 

When  judgment  of  death  is  rendered,  a  warrant,  signed  by  the  judge  and  attested 
by  the  clerk,  under  the  seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and  appoint  a  day  on  which 
the  judgment  is  to  be  executed,  which  must  not  be  less  than  thirty  nor  more  than 
sixty  days  from  the  time  of  the  judgment.     [C.  L.  §  5120. 

Cal.  Pen.  C.  ?  1217.    Cal.  Sup.  '93,  g  1217,  p.  1072.      executed  "  is  not  ground  for  reTersal.    People  t. 
Clerical  error  in  judgment  in  the  use  of  the  word      Calton,  S  U.  451;  16  P.  902.    See  Ckltoo  r.  Utah, 
"public"  in  sentencing  defendant  to  be  "publicly      130  U.  S.  83. 

4929.  Id.  Statement  of  judge  to  board  of  pardons.  The  judge  of 
a  court  at  which  a  conviction  requiring  judgment  of  death  shall  have  been  had, 
mnst,  immediately  after  the  conviction,  transmit  to  the  president  of  the  board  of 
pardons,  by  mail  or  otherwise,  a  statement  of  the  conviction  and  judgment  and 
of  the  testimony  given  at  the  trial.    [C.  L.  §  5121*. 

Cal.  Pen.  C.  5  ms*. 

4930.  Imprisonment  to  be  at  hard  labor  in  all  cases.  In  all  cases 
when  by  law  a  person  is  sentenced  to  imprisonment  either  in  the  state  prison  or  in 
a  county  jail,  it  shall  be  at  hard  labor  whether  so  designated  by  tiie  oonrt  or  juxy 
or  not. 

N.  Dak.  (189S)  ^  88M* 

4931 .  Judgment  of  death  suspended  by  whom.  No  judge,  tribunal, 
nor  officer  other  than  the  governor  or  the  board  of  pardons,  can  suspend  the  execu- 
tion of  a  judgment  of  death,  except  the  sheriff,  as  provided  in  the  six  succeeding 
sections,  unless  an  appeal  is  taken.    [0.  L.  5123*. 

Cal.  Pen.  0.  §  12S0*.   Cal.  Snp.  '98,  i  ISSO*,  p.  im.      Board  or  pardons.  Con.  art.  7,  aec.  12. 

4932.  Id.  Insanity  of  defendant.  Trial  by  jury.  Notice.  If,  after 
judgment  of  death,  there  is  good  reason  to  suppose  that  the  defendant  has  become 
insane,  the  sheriff  of  the  county,  with  the  concurrence  of  the  judge  of  the  court 
by  which  the  judgment  shall  have  been  rendered,  may  summon  from  the  list  of 
the  jurors  selected  by  the  proper  officers  for  the  year,  a  jury  of  twelve  persons  to 
inquire  into  the  supposed  insanity,  aud  must  give  immediate  notice  thereof  to  tiw 
county  attorney  or  other  counsel  for  the  state.    [C.  L.  §  5124. 

C3al.  Pen,  C.  g  1221».  Cal.  Sup.  '93,  §  1221*,  p.  1072.        Inquiry  into  sanity  of  defendant,  8  KCfi-SMl. 

4933.  Id.  County  attorney  to  attend.  Witnesses.  The  oonntf 
attorney  must  attend  the  inquisition  and  may  produce  witnesses  before  the  jury, 
for  which  purpose  h^  may  issue  pi-ocess  in  the  same  manner  as  for  witnesses  to 
attend  before  the  grand  jury,  and  disobedience  thereto  may  be  punished  in  like 
manna-  as  disobedience  to  process  issued  by  the  court    [C.  L.  §  5125. 

Cal.  Pen.  C.  2  tm. 

4934.  Id.  Inquisition  signed  by  jury  and  sheriff,  and  filed.  A 
certificate  of  the  inquisition  must  be  signed  by  the  jurors  and  the  sheriff,  and  filed 
with  the  clerk  of  the  court  in  which  the  conviction  shall  have  been  had.  [C.  L. 
§  5126. 

Cal.  Pen.  C.  g  12SS.   Cal.  Sup.  '93,  ft  1SS8*,  p.  1072. 

4935.  Id.  Procedure  when  defendant  found  sane  :  when  insane. 
If  it  is  found  by  the  inquisition  that  the  defendant  is  sane,  the  sheriff  must  exe- 
cute the  judgment;  but  if  it  is  found  that  he  is  insane,  the  sheriff  must'  suspend 
the  execution  of  the  judgment  until  he  receives  a  warrant  from  the  presideot 
of  the  board  of  pardons  or  from  the  judge  of  the  court  by  which  the  jadgment 
shall  have  been  rendered,  directing  the  execution  of  the  jud^^ent    If  tiie 
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inquisition  finds  that  the  defendant  ie  insane,  the  sheriff  must  immediately  trans- 
mit it  to  the  board  of  pardons  who  may,  when  the  defendant  becomes  sane,  issue 
a  warrant  appointing  a  day  for  the  execution  of  the  jadgm«it.    [C.  L.  §  5127*. 

Oftl.  Pen.  C.  S  1224*.    Oal.  Sup.  'M,  i  1224»,  p.  1078. 

4936.  Female  sentenced  to  death  thought  pregnant.  Examina- 
tion. If  there  is  good  reason  to  suppose  that  a  female  against  whom  a  judgment 
of  death  shall  have  been  rendered,  is  pregnant,  the  sheriff,  with  the  concurrence  of 
the  judge  of  the  court  by  which  the  judgment  shall  have  been  rendered,  may 
summon  a  jury  of  three  physicians  to  inquire  into  the  supposed  pregnancy. 
Immediate  notice  thereof  must  be  given  to  the  county  attorney  of  the  county, 
and  the  provisions  of  sections  forty-nine  hundred  and  thirty-three  and  forty-nine 
hundred  and  thirty-four  shall  apply  to  the  proceedings  upon  the  inquisition 
[C.  L.  §  5128. 

Cal.  Pen.  C.  {  1SS5.    Cal.  Sup.  '98,  S  1825*.  p.  1073. 

4937.  Id.  Execution  suspended  during  pregnancy.  If  it  is  found 
by  the  inquisition  that  the  female  is  not  pregnant,  the  sheriff  must  execute  the 
judgment;  if  it  is  found  that  she  is  pr^nant,  the  officer  must  suspend  the  execu- 
tion of  the  judgment,  and  transmit  the  inquisition  to  the  board  of  pardons.  When 
the  board  of  pardons  shall  be  satisfied  that  the  female  is  no  longer  pregnant,  it 
may  issue  its  warrant  appointing  a  day  for  the  execution  of  the  judgment.  [C.  L. 
§  5129*. 

Cal.  Pen.  C.  ?  12S6*.    Cal.  Sup.  '93,  §  122«*,  p.  1073. 

4938.  Judgment  of  death  remaining  unexecuted.  Order  to 
enforce.  If,  for  any  reason,  a  judgment  of  death  shall  not  have  been  executed, 
and  it  remains  in  force,  the  court  in  which  the  conviction  shall  have  been  had,  on 
the  application  of  the  county  attorney,  must  order  the  defendant  to  be  brought 
before  it,  or  if  he  is  at  laige,  a  warrant  for  his  apprehension  may  be  issued. 
Upon  the  defendant  being  brought  before  the  court,  it  mnst  inquire  into  the  facts, 
and  if  no  legal  reasons  exist  against  the  execution  of  the  judgment,  must  make  an 
order  that  the  sheriff  execute  the  judgment  at  a  specified  time.  The  officer  must 
execute  the  judgment  accordingly.     [C.  L.  §  5130. 

Oal.  Pen.  C.  §  1287.    C^l.  Sup.  '93,  g  1227»,  p.  1078. 

4939.  Death  penalty  inflicted  by  hanging  or  shooting,  at  defend- 
ant's election.  The  punishment  of  death  must  be  inflicted  by  hanging  the 
defendant  by  the  neck  until  he  is  dead,  or  by  shooting  him,  at  his  election.  If 
the  defendant  neglect  or  refuse  to  make  the  election,  the  court  at  the  time  of  ren- 
dering the  sentence  must  declare  the  mode  and  enter  the  same  as  a  part  of  its 
judgment.    [C.  L.  §  5131. 

Cal.  Pen.  C.  §  1238*.  ment.    People  t.  Wilkinson,  8  U.  158.  Affirmed, 

Shooting  is  not  a  "cracl  and  onuBual"  poniah-     99  U.  S.  130. 

4940.  Id.    Executed  by  a  sheriff  at  state  prison.  Appliances. 

A  judgment  of  death  must  be  executed  by  the  sheriff  of  the  county  in  which  the 
judgment  was  rendered,  or  by  his  deputy  or  deputies,  within  the  exterior  walls  of 
the  state  prison.  The  board  of  corrections  of  the  state  prison  shall  provide  the 
necessary  appliances  for  the  execution. 

Iowa,  Mcclain's  An.  C.  (1888)     5139,  5140*;  Cal.  Pen.  C.  J  1829».    Cal.  Sup.  '93,  2  1229»,  p.  1074. 

4941.  Id.   Who  may  be  present.    The  sheriff  must  invite  the  presence 

of  a  physician  and  the  county  attorney  of  the  county;  and  he  shall,  at  the  request 
of  the  defendant,  permit  such  ministers  of  the  gospel,  not  exceeding  two,  as  the 
defendant  may  name,  and  any  persons,  relatives,  or  friends,  not  to  exceed  five,  to 
be  present  at  the  execution,  together  with  such  peace  oflftcers  as  he  may  think 
expedient,  to  witness  the  execution.  But  no  other  person  than  those  mentioned 
in  this  section  shall  be  present  at  the  execution,  nor  shall  any  person  under  age 
be  permitted  to  witness  the  same.    [G.  L.  §  5132*. 

CU.  Pen.  C.  S 12SB*. 
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4942.  Id.  Return  of  sheriff.  After  the  execution  the  sheriff  must  mate 
a  return  upon  the  death  warrant,  showing  the  time,  place,  and  manner  in  whu^ 
it  shall  have  been  executed.    [C.  L.  §  6133. 

Cel.  Pen.  C.  g  1280*.    Cftl.  Sup.  '88,  ^  1880»,  p.  1074. 


CHAPTER  39. 

EXCEPTIONS. 

4943.  Exceptions  that  may  be  taken  by  defendant.  On  the  bial 
of  an  information  or  indictment,  exceptions  may  be  taken  by  the  defendant  to  ft 
dedsion  of  Hhe  court: 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an  individtul 
juror  for  implied  bias. 

2.  In  admitting  or  rejecting  witnesses  or  testimony,  on  the  trial  of  a  chal- 
lenge to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  witn^ses  or  evidence,  or  in  deciding  snj 
matter  of  law  not  purely  discretionary,  or  in  charging  or  inatmcting  the  jury 
upon  the  law,  on  the  trial  of  the  issue.    [C.  L.  §  5085*. 

Cal.  Fen.  C  §  U70*.  An  ezceptdon        the  coart  erred  in  deflninc 

EXCEPTIONS  TO  CHABOB.  General  eicep-  malice  without  pofaiting  out  the  error  is  too  w»- 

tion  to  charge  as  a  whole  is  insufficient,  if  any  part  eral.   People  v.  Thieae,  U  U.  241; »  P.  837;  U»0. 

of  it  is  correct.   People  v.  Berlin.  9  U.  888;  86  P.  ^- *^V: 


406.   People  v.  Hart,  10  V  804'  87  P  880  Failure  to  except  to  refusal  of  instnictio»  »- 

An  exception  "to  the  leftwal  of  the  couH  to  give  au<Mted  preventB  error  being  a^i^  tiiereim. 

the  instmcaong  requeeted  by  the  defendant "  will  !*o^^l*°'  »  U.  888;  85  P.  488. 

not  be  sustained  If  any  one  of  such  instructions  is  i  *™  *t  seg. 
erroneous.    People  t.  Thiede,  11 U.  241;  38  P.  837. 


Affiimed,  Thiede  v.  People,  159  U.  S.  810. 

4044.  What  deemed  excepted  to  by  either  party.  The  decision  of 
the  coui*t  in  a  criminal  action  or  proceeding  upon  a  matter  of  law  shall  be  deemed 
excepted  to  by  either  party  in  the  following  cases: 

1.  In  granting  or  refusing  a  motion  to  set  a«de  an  information  or  indictanenb 

2.  In  allowing  or  disallowing  a  demurrer  to  an  information  or  indictment 

3.  In  granting  or  refusing  a  motion  in  arrest  of  judgment. 

4.  In  granting  or  refusing  a  motion  for  a  new  trial. 

5.  In  making  or  refusing  to  make  an  order  after  judgment  affecting  anj 
substantial  right  of  the  parties.    [C.  L.  §  5087*. 

K.  Dafc.  (1805)  ?  8250;  Cal.  Pen.  C.  §  1172*. 

4946.  What  deemed  excepted  to  by  defendant.  The  decisi(m  of 
the  court  in  a  criminal  action  or  proceeding  upon  a  matter  of  law  shall  be  deemed 
excepted  to  by  the  defendant  in  the  following  cases: 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the  place  of  trial. 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the,  defendant.  When  the 
verdict  of  the  j  ury  is  against  the  defendant,  it  shall  be  deemed  excepted  to  hy  him. 
[C.  L.  §  5088* 

N.  Dak.  (1895)  g  8280*;  Cal.  Fen.  C.  g  1173*. 

4946.  Bills  of  exception  settled,  etc.,  as  in  clvU  cases.  Bills  of 
exception  shall  be  settled,  signed,  and  filed  as  provided  by  law  in  civil  cuea 
[C.  L.  §  5089*. 

Cal.  Pen.  C.  3  1174*  In  oiyil  procedure,  g3  3286-82B0. 

4947.  Id.  What  evidence  may  be  included.  A  bill  of  exceptioiiB 
must  contain  only  so  much  of  the  evidence  as  shall  be  necessary  to  preset  the 
questions  of  law  upon  which  the  exceptions  were  taken ;  and  the  judge  must  upm 
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the  settlement  of  the  bill,  whether  agreed  to  by  the  parties  or  not,  Bfeiike  out  all 
other  matters  contained  therein.    [C.  L.  §  5090. 

Ca.yea.ai  117B. 

4948.  Written  requests  to  charge  form  part  of  the  record.  When 
written  requests  to  charge  have  been  presented,  given,  or  refused,  the  questions 
presented  in  such  requests  need  not  be  excepted  to  or  embodied  in  the  bill  of 
exceptions,  but  such  written  requests  to  charge  with  the  indorsements  thereon 
showing  the  action  of  the  court,  form  part  of  the  record,  and  any  error  in  the 
decimou  of  the  court  thereon  may  be  taken  advantage  of  on  appeal  in  like  manner 
as  if  presented  in  a  bill  of  exceptions.    [C.  L.  §  5091*. 

Cal.  Pen.  C.  2  117e».  Record  of  the  action,  g  4923. 

4949.  Bill  need  not  contain  matters  deemed  excepted  to.  The 
decision  of  the  court  upon  any  matters  of  law  declared  to  be  deemed  excepted  to, 
need  not  be  embodied  in  a  biU  of  exceptions. 

Moat.  Pen.  C.  i  2176*. 


4950.  New  trial  defined.  A  new  trial  is  a  re- examination  of  the  issue 
in  the  same  court  before  another  jury,  after  a  verdict  has  been  given.  [C.  L. 
§  6092. 

Cal.  Pen.  C.  §  1179. 

4951.  Effisct  of  granting  new  trial.  Evidence,  etc.  The  granting 
irf  a  new  trial  shall  place  the  parties  in  the  same  position  as  if  no  trial  ah^  have 
been  had.  All  the  testimony  most  be  produced  anew,  and  the  former  verdict 
shall  not  be  used  nor  referred  to  either  in  evidence  or  in  argument,  nor  be  pleaded 
in  bar  of  any  conviction  which  might  have  been  had  under  the  information  or 
indictment.    [C.  L.  §  6093*. 

Cil.  Pm.  C.  ^  1180*.  or  second  degree,  or  of  volantuy  or  luToIuntary 

Older  grantins  or  reAiring  motion  for  new  trial  manslaaKhter,  and  found  gailtr  of  mnrder  in  the 

deemed  excepted  to,  §  4944.   When  teetlmony  offi-  second  degree,  and  upon  app«kl  a  new  trial  was 

ciilly  reported  may  be  used  on  subsequent  trial,  i  granted;  Md,  that  he  could  be  tried  for  murder  in 

W3.  the  first  degree,  after  the  verdict  had  been  set  aside 

Defendant  wastried  on  an  indictment  upon  which  on  his  motion.  State  v.  Kesaler,  —  X5.  — ;  49  P.  S93. 
kemight  have  been  convicted  of  murder  in  the  first 

4952.  Grounds  for  new  trial.  Af&davits.  Postponement.  When 
a  verdict  shall  have  been  rendered  against  the  defendant,  me  court  may,  upon 
hia  application,  grant  a  new  trial  in  the  following  cases  only : 

1.  When  a  trial  shall  have  been  had  in  his  absence,  if  the  information  or 
indictment  is  for  a  felony. 

2.  When  the  jury  shall  have  received  out  of  court  any  evidence,  other  than 
that  resulting  from  a  view  of  the  premises,  or  any  communication,  document,  or 
paper  referring  to  the  case. 

3.  When  the  jury  shall  have  separated  without  leave  of  the  court,  after 
retiring  to  deliberate  upon  their  verdict,  or  have  been  guilty  of  any  misconduct 
by  which  a  fair  and  due  consideration  of  the  case  may  have  been  prevented. 

4.  When  the  verdict  shall  have  been  decided  by  lot,  or  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors. 

5.  When  the  court  shall  have  misdirected  the  jury  in  a  matter  of  law,  or 
shall  have  erred  in  the  decision  of  any  question  of  law  arising  during  the  course 
of  the  trial,  or  shall  have  done  or  allowed  any  act  in  the  case  prejudicial  to  the 
sabstantial  rights  of  the  defendant. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 
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7.  When  new  evidence  shall  have  been  diBoovered,  material  to  liie  defend- 
ant and  which  he  could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial. 

When  a  motion  for  a  new  trial  is  made  upon  the  ground  of  newly  dlscoTOcd 
evidence,  the  defendant  mast  produce  at  the  hearing,  in  support  thereof,  the 
affidavits  of  the  witnesses  by  whom  such  evidence  is  expected  to  be  given,  and  if 
time  is  required  by  the  defendant  to  procure  such  afHdavits,  the  court  may  post* 
pone  the  hearing  of  the  motion  for  such  length  of  time  as,  und^  all  tiw 
circumstances  of  the  case,  may  seem  reasonable.    [C.  Xi.  §  5094*. 

Cal.  Ffn.  C.  §  1181*.  otherwise  where  the  evidence  was  ample  to  warrant 

AFFIDAVIT  rUPElACHING  VERDICT.  The  i^^y  'o  returning  a  verdict  in  harmony  witk 

affidavit  of  a  juror  that,  during  the  profjresa  of  the  incompetent  evidence;  fteU,  not  to  be  pndndiod 

trial,  he  took  certain  mcaHurementa  of  a  locality  error.  People  y.  Burtlesen.  U  U.  £S8;47P.87.  8w 

testified  to  on  the  trial,  and  that  he  communicated  e  5012,  as  to  evidence  ^nerally. 

the  same  to  the  other  jurors,  cannot  be  received  to  Hemarks  of  court  in  ruling  on  evidence  m* 

impeach  the  verdict.    People  v.  Ritchie,  12  U.  180;  directed  to  jury,  not  olijected  to  or  no  correct h« 

48P  209  asked,  are  not  error  merely  bemuue  they  tnifu 

In'a  criminal  case,  affidavits  of  jurors  will  not  be  prejudice  jury  against  defendant  t*.  8.  t. 

received  to  impeach  or  queutlon  their  verdict,  nor  ^ f/        ^^.^t              j      i           a  i_ 

to  show  the  grounds  upon  which  it  was  rendered,  Alluaion  which  is  immediately  withdraw!  ly 

nor  to  show  their  raiHunderstanding  of  facts  or  of  counsel  in  argument  to  the  case  having  beea  med 

law,  nor  that  they  misunderstood  the  charge  of  the  ^fon.  is  not  prejudicial  error  herwindw.  Pwpl* 

conrt,  nor  tho  effect  of  their  verdict,  nor  their  Hopt.  <  U-  247;  0  P.  407;  120  V.  8.  490. 

opinions,  snrmises,  and  processes  of  reasoning  in  SXTFFICIBNCY  OF  KVTDBNCHL    Verdict  <tf 

arriving  at  their  verdict.   People  v.  Flynn,  7  U.  guilty  will  not  beset  aside  if  evidence  sabstantiiUy 

878;  26  P.  1114.  gapports  it.    Must  be  an  absence  of  evidence  sgkia«t 

PBBJUDXOIAL  BBBOB.  An  oralchargeshould  defendant  or  substantial,  preponderance  in  his 

be  considered  as  awhole,  each  partof  it  as  qualified  ^or-    ^^?P^1.^\,*^""»?S'                   People  t. 

by  the  other  portions,  and  if,  when  so  considered,  ®J^"^7b   ^-  ®*  ^  ^-          ^-  ^      S™*"-  • 

it  is  not  misleading,  it  is  not  erroneous.    U.  8.  v.  ^  .J,?.  . 

Snow.  4  U.  280;  9  P.  601.    State  v.  McCoy,  —  U.  — :  °*»*  reverse  on  conflicting  evidence,  no  mii- 

49  p  420  take  or  improper  motive  of  jury  appearing.  P^ie 

Defendant  cannot  complain  of  the  giving  of  an  ^-  Chftlmers,  6  U.201;  14  P.  131.    Fe<vle  v.  Peacock, 

instruction  asked  by  him.  People  v.  Gough,  2  U.  5,^-^^:  "  ^-  ^-  ^-  ^-  Hams,  5  U.  436;  17 
70.   As  to  instructions  in  piuticalar  cases  see 

k  4161.  NBWLY  DI800VEBBD  EVIDBNCB.  Newly 

Admission  of  incompetent  testimony  in  criminal  discovered  evidence  which  is  merely  cnmolatiTe, 

case  is  ground  for  reversal  whereit  is  apparent  that  there  being  iio  showing  of  proper  diligence,  will 

undue  importance  may  have  been  given  toit  by  jury.  not  justify  granting  now  trial.   People  v.  Peaeock, 

People  V.  Biddlecome,  3  C.  208;  2  P.  194.    But  S  U.  237;  14  P.  23a. 

4953.  Written  notice  of  motion  designating  grounds.  Time  of 
filing.  The  ^plicittion  for  a  new  trial  most  be  made  upon  written  notice  of 
motion  designating  the  grounds  upon  which  it  is  made,  and,  if  based  upon  any 
of  the  grounds  mentioned  in  subdi^sions  two,  three,  four,  and  seven  of  the  pre- 
ceding section,  must  be  filed  and  served  within  thirty  days  after  the  discovery  of 
the  facts  upon  which  the  party  relies  in  support  of  his  motion ;  and  in  all  other 
cases,  notice  of  motion  must  be  filed  within  five  days  after  the  rendition  of  the 
verdict. 

Mont.  Fen.  C.  §  2198*;  Cal.  Pen.  a  g  1182*. 

4964.   Id.  When  based  upon  afELdavits.   Time  of  heajring.  Stay. 

A  motion  for  a  new  trial,  if  made  for  any  of  the  causes  mentioned  in  the  firet, 
second,  third,  fourth,  and  seventh  subdivisions  of  section  forty-nine  hundred  and 
fifty-two,  must  be  based  upon  affidavits  which  must  be  filed  at  the  same  time  w 
the  notice  of  motion.  The  motion  must  be  heard  on  the  second  day  after  the 
notice  is  filed,  or  as  soon  as  practicable  thereafter;  and  in  all  cases,  if  notice  of 
motion  is  filed  before  judgment,  the  court  may  make  an  order  staying  farther 
proceedings  in  the  case  ontil  such  motion  is  disposed  of. 

Mont  Pen.  C.  }  21M* 
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CHAPTER  41. 

APPEALS. 

4966.  Esther  party  may  appeal.  Method  prescribed.  Either  party 
in  a  criminal  action,  may,  except  in  cases  appealed  from  a  justice's  court,  appeal 
to  the  supreme  court,  as  prescribed  in  this  chapter.    [G.  L.  §  5134*. 

cm.  Pen.  C.  §  1285» 

Appeals  rrom  district  coort.  Con.  art.  8,  sec.  9. 

4956.  Title  of  action  not  changed  on  appeal.  The  party  appealing 
shall  be  known  as  the  appellant,  and  the  adverse  party  as  the  respondent,  but  the 
title  of  the  action  shall  not  be  changed  in  consequ^ce  of  the  appeal.  [C.  L. 
§6135. 

Gal.  Pen.  C.  $  1236. 

4957.  From  what  defendant  may  appeal.   An  appeal  may  be  taken 
the  defendant : 

1.  From  a  final  judgment  of  conviction. 

2.  From  an  order  made  after  judgment,  affecting  the  substantial  rights  of 
the  party.    [C.  L.  §  5136. 

Cat.  Pen.  C.  §  1237*.  deposited  in  lieu  of  bail  be  paid  into  tlie  territorial 

Defenduit  shall  have  the  right  to  appeal  in  all  treasury,  are  not  appealable.  Id. 
cases,  Con.  art.  1,  sec.  IS;  art.  8,  sec.  9.  Bulings  on  challenges  for  actual  bias  are  conclu- 

NOT  APPEALABLE.  Ordera  resubmitting  a  ^ive  and  not  reviewable  on  appeal.     People  v. 

ease  to  grand  jury  after  demurrer  to  indictment  Hopt.  4  U.  247;  9  P.  407;  120  U.  3.  430. 

•ostained.  and  refusing  to  discbarii^  defendant  .  Where  a  juror  is  challenged  for  actual  bias,  an 

pending  such  reBubmission,  are  not  appealable.  issue  of  fact  is  raised,  and  if  no  exception  is  taken 

nople  V.  Hill,  3  U.  334;  3  P.  75.  to  the  admisBion  or  ngection  of  evidence  upon  the 

A  defend  .nt  charged  with  felony  who  is  a  fugi-  J^ir  dire  examination,  the  action  of  the  trial  court 

tiTe  from  justice  has  no  right  to  be  heard  upon  ap-  "  Antd  and  concluaive  and  cannot  be  reviewed  on 

peal.   Peoplev.  Tremayne,  3  U.  331;  8  P.  85.  ?PPf*'-  Poop»fi Thieda,  11  U.  Stl;  89  P.  887;  U» 

Orders  forfeiting  a  defendant's  bail,  refusing  to  ^- 
Bet  aside  euch  forfeiture,  and  directing  that  money 

4968.  From  what  the  state  may  appeal.  An  appeal  may  be  taken 
by  the  state: 

1.  From  a  judgment  for  the  defendant  on  a  demurro:  to  tiie  information  or 
indictment. 

2.  From  an  order  arresting  judgment. 

3.  From  an  order  made  after  j  udgment  affecting  the  substantial  rights  of 
tiie  state. 

4.  From  an  order  of  the  court  directing  l^e  jury  to  find  for  the  defendant. 
[C.  L.  §  5137. 

N.  Dak.  (1885)  §  8829»;  Cal.  Pen.  C.  §  1838* 

4959.  Appeal  must  be  taken  within  six  months.  An  appeal  from 
a  judgment  or  order  must  be  taken  within  six  months  after  its  rendition.    TC.  L. 

§  5138* 

Oal.  Pen.  C.  i  1239*.  as  to  juror  acting  as  interpreter.  Thiede  t.  People, 

People  V.  Thiede,  11  U.  241;  39  P.  837,  affirmed     159  U.  S.  510. 

4960.  Id.  Taken  by  filing  and  serving  notice.  An  appeal  shall  be 
taken  by  filing  with  the  clerk  of  the  court  in  which  the  judgment  or  order 
appealed  from  shall  have  been  entered  or  filed,  a  notice  stating  the  appeal  from 
the  same,  and  serving  a  copy  thereof  upon  the  attorney  of  the  adverse  party. 

[C.  L.  §  5139. 

Cal.  Pen.  C.  i  1240.  appeal,  but  is  silent  as  to  itfl  service,  affidavits  will 

AnappealinacriminalcaBelatakenbyfillngthe  not  be  received  in  the  supreme  court  to  show  that 
notice  of  appeal  with  the  clerk  of  the  court,  and  the  notice  of  appeal  was  in  fact  served  upcm  the 
"en-infi;  a  copy  thereof  on  the  adverse  party  or  his  adverse  party.  People  v.  Gough,  2  U.  68.  People 
Mtoraey.    People  v.  Gough,  2  U.  89.  v.  Fennel,  4  U.  112;  7  P.  648. 

Where  the  record  shows  the  filing  of  a  notice  of 

4961.  Id.  Service  of  notice  by  publication.  If  personal  service  of 
fte  notice  cannot  be  made,  the  judge  of  we  court  in  whidi  the  action  was  tried, 
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upon  proof  thereof,  may  make  an  order  for  the  publication  of  the  notice  in  some 
newspaper  for  a  period  not  exceeding  thirty  days.  Such  publication  shall  be 
equivalent  to  personal  service.    [C.  L.  §  5140. 

C»l.  Pen.  C.  §  1241. 

4962.  Appeal  by  state.  Efifect.  An  appeal  taken  by  the  state  in  no 
case  shall  stay  or  aSect  the  operation  of  a  judgment  in  favor  of  the  defendant 
until  judgment  ia  reversed.    [O.  L.  §  5141. 

CM.  Fen.  C  {  1248. 

4963.  Appeal  does  not  stay  execution,  unless  certificate  issued. 
An  appeal  to  the  supreme  court  from  a  judgment  of  conviction  shall  stay  the 
execution  of  the  judgment  upon  filing  with  the  clerk  of  the  court  in  which  the 
conviction  shall  have  been  bad,  a  certificate  of  the  judge  of  such  court,  or  of  a 
justice  of  the  supreme  court,  that  in  bis  opinion  there  is  probable  cause  for  the 
appeal,  but  not  otherwise.    [C.  L.  §  5142. 

Gal.  Pen.  C.  i  1248*.  error  from  the  irapreme  court  of  the  United  States 

Bail  on  appeal,     4987-4891,  5000.  tlieBentenceoftheloweTconrt  having  been  affirmed 

The  supreme  court  has  no  authority  to  order  a  by  the  supreme  court  of  the  territory,    Pe<^le  t, 

stay  in  a  capital  case  pending  hearing  of  a  writ  of  Hopt,  3  U.  404;  5  P.  565. '  Same  case,  104  V.  S.  SSL 

4064.  Id.  Duty  of  sheriff  if  certificate  filed.  If  the  certificate  pro- 
vided for  in  the  preceding  Bcction  is  filed,  the  sherifiE  must,  if  the  defendant  be  in 
his  custody,  upon  being  servwi  with  a  copy  thereof,  keep  the  defendant  in  his 
custody  without  executing  the  judgment  and  detain  him  to  abide  tiie  jud^^ent 
on  appeal.    [C.  L.  §  5143. 

Cal.  Pen.  C.  i  1244. 

4965.  Id.  Suspension  of  execution,  if  begun.  If,  before  the  grant- 
ing of  the  certificate,  the  execution  of  the  judgment  shall  have  commenced,  the 
further  execution,  thereof  shall  be  suspended,  and  upon  service  of  a  copy  of  sudii 
certificate  the  defendant  must  be  restored,  by  the  ofiicer  in  whose  custody  he  shall 
be,  to  his  original  custody.    [C.  L.  §  5144. 

C&l.  Pen.  8  1245* 

4966.  Clerk  to  transmit  record  on  appeal.  Filing.  Costs.  Upon 
the  appeal  being  taken  the  clerk  with  whom  the  notice  of  appeal  shall  have  been 
filed  must,  within  ten  days  thereafter  in  case  the  bill  of  exceptions  has  been  set- 
tled before  t^e  giving  of  said  notice,  but  if  not,  then  within  ten  days  from  the 
settlement  of  the  bill  of  exceptions,  if  there  be  a  bill  of  exceptions,  witiiout  chaiigB 
transmit  to  the  clerk  of  the  supreme  court  the  notice  of  appeal,  the  record,  and  all 
bills  of  exceptions,  instructions  and  indoi-sements  thereon,  which  shall  constitute 
the  record  on  appeal,  and  upon  the  receipt  thereof,  the  clerk  of  the  supreme  court 
must  file  the  same  and  perform  the  same  service  as  in  civil  cases,  without  duu^ge. 
[C.  L.  §  5145*. 

Cal.  Pen.  C.  §  1246*.  Cal.  Sop.  '89,  g  1246*,  p.  482. 
Papers  constituting  the  record  of  the  action,  § 

SUKKICIBNCY  OF  THE  RECORD.  Where 
the  bill  of  exceptions  does  not  state  that  it  embod- 
ies all  of  the  DTidence  in  the  case,  the  appellate 
court  will  presume  that  there  was  other  and  suffl- 
dent  evidence  to  fnlly  austain  the  verdict.  People 
T.  Lyinan,  2  U.  30. 

A  bill  of  exceptions  and  statements  on  appeal,  not 
certified  or  authenticated  as  required  by  the  statute 
regulating  appeals  in  criminal  cases,  will  be  stricken 
ftom  the  files.   People  t.  Idaho  Bill.  S  U.  326. 

Action  of  trial  court  on  motion  for  new  trial  is 

4967.  Appeal  by  a  defendant  tried  jointly.  Eflfect.  When  several 
defendants  are  tried  jointly,  any  one  or  more  of  them  may  take  an  appeal;  but 
those  who  do  not  join  in  the  appeal  shall  not  be  affected  thereby. 

VLmb.  Pen.  C.  {  2888. 


not  reviewable  without  a  statement  or  bill  of  exc^ 
tions.    People  t.  Smith,  8  U.  «»;  4  P.  248. 

Bulin^  admitting  and  rejecting  evidence  aad 
OTermling  motion  for  new  trial  on  affldaTits  of 

newly  discovered  evidence,  cannot  be  revleired  on 
appeal  unless  embodied  in  bill  of  exceptions.  U.S. 
V.  Duggins,  11 U.  430;  40  P.  707. 

If  record  fails  to  show  service  of  notdce,  appeal 
will  be  dismimed.  Defect  cannot  be  supplied  by 
extrinsic  evidence.  People  v.  GouKh,  9  C.  flO. 
People  V.  Fennel,  4  U.  112;  7  P.  625,  M8. 

Wheredefendant's  counsel  w^ved  olyection  made 
to  evidence  admitted,  the  appellate  oonrt  will  not 
consider  the  admissibility  of  such  evidence.  People 
V.  Farrell,  11  U.  414;  40  P.  703. 
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CHAPTER  42.- 


DISMISSING  APPEAL  FOR  IRREGULARITY. 


4068.  DismiBsal  for  substantial  defect.  Notice.  If  the  appeal  is 
irregular  in  any  substantial  particular,  the  supreme  court  may,  on  any  day  in  the 
term,  upon  motion  of  the  respondent,  after  five  days'  notice,  accompanied  with 
copies  of  the  papers  whereon  the  motion  is  founded,  order  it  to  be  dismissed. 
[C.  L.  §  5146. 
CbI.  Pen.  0.  §  1248* 

Errora  not  affecting  sabstantial  righte  to  be  diBregarded,  {{  4975,  fiOSO. 

4969.  Dismiss^  affirms  judgment.   The  dismissal  of  an  appeal  affirms 

the  judgment. 

N.  Dak.  (1896)  g  8312. 

4970.  Defect  must  be  material.  Irregularity  corrected.  New 
imdertaking.  An  appeal  must  not  be  dismissed  except  for  a  material  defect  in 
the  taking  thereof.  U  an  irregularity  complained  of  is  corrected  in  a  reasonable 
time,  the  appeal  shall  be  reinstated  and  the  supreme  court  must  fix  the  time  and 
direct  the  manner  of  correcting  the  irregularity.  If  an  undertaking  has  been 
given  which  is  defective  in  any  respect,  a  new  one  may  be  filed  on  appeal  in  the 
fiupreme  court. 

N.  Dak.  (1895)  ii  8342,  8848*. 


4971.  Appeals  to  be  heard  and  determined  at  first  term.  Oon- 
tinuance.  All  appeals  in  criminal  cases  must  be  heard  and  determined  at  the 
firot  term  of  the  supreme  court  after  the  record  shall  have  been  filed,  unless  con- 
tinued on  motion  or  with  the  consent  of  the  defendant.    [C.  L.  §  5148. 

CM.  Pen.  C.  g  12RI*. 

4972.  Failure  of  parties  to  appear.  Effect.  The  judgment  may  be 
affirmed  if  the  appellant  fails  to  appear,  but  shall  be  reversed  oidy  after  argument 
though  the  respondent  fails  to  appear.    [C.  L.  §  5149. 

CU.  Fen.  C.  2  1258. 

4973.  Argument  may  be  resected.  Upon  the  argument  of  the 
appeal,  IF  the  offense  is  punishable  with  death,  two  counsel  on  each  rade  mast  be 
heard,  if  they  require  it;  in  any  other  case  the  court  may,  in  its  discretion, 
restrict  the  argument  to  one  counsel  on  each  side.    [C.  L.  §  5150. 

Od.  Pen.  C.  g  1254. 

4974.  Presence  of  defendant  not  necessary.  The  defendant  need 
not  personally  appesir  in  titte  snpreme  court.    [C.  L.  §  5151. 

CU.  Pen.  C.  2  125S. 


JUDGMENT  ON  APPEAL. 

4976.  Errors  not  affecting  sabstantial  rights  disregarded.  Aiter 
hearing  an  appeal,  the  court  must  give  judgment  vithout  regard  to  technical 


CHAPTER  43. 


HEARING  ON  APPEAL. 


Chapter  44. 
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errors  or  defects  or  ^ceptioiis  which  do  Bot  affect  the  substantial  rights  of  the 
parties.    [0.  L.  §  5152. 

CaX.  Fen.  C  1 1S68. 

EiTOTS  and  nuBtafees  not  affecting  substantaal  lights  shidl  be  disr^aided,  2  0080. 

4976.  Intermediate  orders,  etc.,  reviewed  on  appeal  from  judg- 
ment. Upon  an  appeal  taken  b}'^  the  defendant  from  a  judgment,  the  court 
may  review  any  intermediate  order  or  ruling  involving  the  merits  or  which  may 
have  affected  the  judgment.    [0.  L.  §  5163. 

Ctd.  Pen.  C.  §  1259. 

4977.  Power  of  supreme  court  on  appeal.  The  court  may  reverse, 
aflBrm,  or  modify  the  judgment  or  order  appealed  from,  and  may  set  aside,  affirm, 
or  modify  any  or  all  the  proceedings,  subsequent  to  or  dependent  upon  such 
judgment  or  order,  and  may,  if  proper,  order  a  new  trial.    [C.  L.  §  5154. 

Cal.  Pen.  C.  §  1360.  reduce  exceasiTe  fine.    Pet^le  v.  Beggel,  ft  V.  2L; 

Power  of  supreme  court,     654,  655.  38  P.  9SS. 

Supreme  court  under  sec.  5154,  C.  L.  1888,  may 

4978.  New  trial  ordered  must  be  had  in  same  court.  When  a  new 
trial  is  ordered,  it  must  be  directed  that  it  be  had  in  the  district  court  of  the 
county  from  which  the  appeal  sh^l  have  been  taken.    [C.  L.  §  5155. 

Cal.  Pen.  C.  §  1261.  tried  there  nuleas  a  change  of  venue  be  taken.  Cm. 

All  criminal  business  arising  in  a  county  must  be     art.  8,  sec.  5. 

4979.  Reversal  of  judgment.  Discharge  of  defendant.  If  a  judg- 
ment against  the  defendant  is  reversed  without  ordering  a  new  trial,  the  supreme 
court  must,  if  he  is  in  custody,  direct  that  he  be  discharged  therefrom;  or  if  on 
bail,  that  his  bail  be  exonerated ;  or  if  money  shall  have  been  deposited  instead 
of  bail,  that  it  be  refunded  to  the  defendant.    [C.  L.  §  5156. 

Cal.  Pen.  C.  i  1S62. 

4080.  Affirmance  of  Judgment.  Enforcement.  If  a  judgment 
fl^inst  the  defendent  is  affirmed,  the  original  jndgm^t  must  be  enforced.  [C.  L. 
§  5167. 

Cal.  Pen.  C.  g  1263. 

4981.  Entry  of  judgment.    Papers  remitted  to  court  below. 

When  the  judgment  of  the  supreme  court  shall  have  been  given,  it  must  be 
entered  on  the  minutes,  and  a  certified  copy  of  the  entry,  together  with  the  papers 
transmitted  to  the  supreme  court  on  appeal,  forthwith  remitted  to  the  clerk  of  tlw 
court  from  which  the  appeal  shall  have  been  taken.    [C.  L.  §  5158. 

Cal.  Pen.  C.  §  1284*. 

4982.  After  remittitur,  district  court  has  jurisdiction.  After  the 
certificate  of  the  judgment  shall  have  been  remitted  to  the  court  below,  the 
supreme  court,  shall  have  no  further  jurisdiction  of  the  appeal  or  of  the  pro- 
ceedings thereon,  and  all  orders  necessary  to  carry  the  judgment  into  effect  mast 
be  made  by  the  court  to  which  the  certificate  shall  have  been  remitted.  [C  L. 
§  5159. 

Cbl.  Pen.  C.  i  1285. 


Chapter  45. 

BAIL. 

4983.  Admission  to  bail  defined.  Admission  to  bail  shall  be  by  an 
order  of  a  competent  court,  magistrate,  or  legally  authorized  officer,  that  the 
defendant  be  discharged  from  actual  custody  upon  bail.    [C.  Jj,  g  5160*. 

Cal.  Pen.  C.  2  1968*. 
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4984.  Bail  how  taken.  The  taking  of  bail  shall  coneist  in  the  accept- 
ance, by  a  competent  court,  magistrate,  or  a  legally  authorized  officer,  of  the 
undertaking  with  sufficient  sureties  for  the  appearance  of  the  defendant  according 
to  the  terms  of  the  undertaking,  or  that  the  sureties  will  pay  to  the  state  a  speci- 
fied sum  if  lie  does  not  appear.    [0.  L.  §  5161*. 

cu.  Pen.  c.  i  laaa^.  . 

Fonn  of  bond;  qualificatiolu  of  saretles,  H  4996-4907. 

4985.  Bail  in  capital  case  taken  by  whom  and  when.  A  defendant 
charged  with  an  offense  punishable  with  death  may  be  admitted  to  bail  only  by  a 
judge  of  the  supreme  or  district  court.  When,  however,  the  proof  of  hia  guilt  is 
eridentor  the  presumption  strong,  bail  shall  not  be  taken.  The  hlingof  an  infor- 
mation or  the  finding  of  an  indictment  shall  not  add  to  the  strength  of  the  proof 
or  the  presumption  to  be  drawn  therefrom.    [G.  L.  §  5162*. 

Oil.  P«ii.  a  S  1270*.  Ball  In  o^ital  caaes,  Con.  art.  1,  sec.  8. 

4986.  Bail  a  matter  of  right  in  case  other  than  capital.  If  the 
charge  is  for  any  other  offense,  he  may  be  admitted  to  bail  before  conviction,  ae 
a  matter  of  right.    [C.  L.  §  5163. 

Gal.  Pen.  C.  }  1S71. 

ftkil  M  a  matter  of  right  In  other  than  capital  caMS,  Con.  art.  1,  sec.  8. 

4987.  Bail  on  appeal  after  conviction.  Discretionary,  when. 
After  conviction  of  an  offense  not  punishable  with  death,  a  defendant  who  shall 
have  appealed  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing  a 
fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases.    [C.  L.  §  5164. 

Cfcl.  Pen.  C.  9  1272. 

4988.  Bail  before  conviction.  Bail  on  appeal.  If  the  offense  is 
bailable,  the  defendant  may  be  admitted  to  bail: 

Before  conviction — 

1.  For  his  appearance  before  the  magistrate-  on  the  examination  of  the 
cbai^,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  shall  bo  i-equired  to 
return  the  complaint,  upon  the  defendant  being  held  to  answer  after  examination. 

3.  After  information  filed  or  indictment  found,  either  before  warrant  is 
issued  for  his  arrest  or  upon  any  order  of  tlie  court  committing  him  or  enlarging 
the  amount  of  bail,  or  upon  his  being  surrendered  by  his  bail  to  answer  the  infor- 
malion  or  indictment  in  the  court  in  which  it  is  filed  or  found  or  to  which  it  may 
have  been  transferred  for  trial. 

After  conviction  and  upon  an  appeal — 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on  an  undertak- 
ing of  bail  that  he  will  pay  the  same  or  such  part  ^ei-eof  as  the  appellate  court 
may  direct,  if  the  judgment  is  affirmed  or  modified,  or  the  appeal  is  dismissed. 

2.  If  judgment  of  imprisonment  shall  have  been  given,  that  he  will  surren- 
der himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or  modified,  or 
upon  the  appeal  being  dismissed,  or  that  in  case  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial,  he  will  appear  in  the  court  to  which  said  cause 
may  be  remanded,  and  submit  himself  to  the  orders  and  process  thereof.  [C.  L. 
§  6165* 

N.  Dak.  (1895)  §  8448;  Cal.  Pen.  C.  §  1273'.  to  be  admitted  to  bail  as  a  matter  of  right  but  only 

Where  a  territorial  statute  providcB  that,  in  crim-  in  the  discretion  of  the  court.  A  certificate  of 
iul  actions,  a  defendant  who  has  appealed  from  a  probable  cause  under  a  statute  did  not  necessarily 
Judgment  impoHing  a  Anc  may  be  admitted  to  bail  carir  with  it  the  right  to  hail  nor  deprive  the  court 
■§  a  matter  of  right  and  as  a  matter  of  discretion  in  of  all  discretion  in  the  premises.  ClawBon  v.  U.  S., 
all  other  casesof  an  api>eal  from  a  judgment  inflict-  118  U.  8. 143.  Same  case,  4  U.  84;  5  P.  680. 
inghoth  fine  and  imprisonment,  be  is  not  entitled 


4989.  Notice  to  county  attomej^  of  application  for  bail.  When 
the  admission  to  bail  is  a  matter  of  discretion,  the  court  or  officer  to  whom  the 
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application  shall  be  made  mxtst  require  reasonaUe  notioe  thereof  to  be  givm  to 
the  county  attorney.    [C.  L.  §  5166. 

QO.  Pen.  a  S 1S74. 

4990.  Bail  fixed  when  information  or  indictment  filed.  Entry. 

"When  the  offenBe  chained  is  not  punishable  with  death,  the  court  at  the  time  me 
indictment  is  presented  and  filed,  or  information  filed,'  must  make  an  order,  to  be 
entered  in  the  minutes,  fixing  the  amount  in  which  the  defendant  may  be  admitted 
to  bail,  unless  the  court  indorse  such  order  on  the  warrant. 

Mont.  Pen.  C.  §  2380. 

4991.  Id.  Indorsement  on  warrant.  When  the  order  fixing  the 
amount  of  bful  is  entered  in  the  minntes,  the  clerk  must  indorse  the  same  on  the 
warrant. 

Mout.  Pen.  C  i  2861. 

4992.  What  magistrate  to  admit  to  bail.  Except  as  otherwiee  pro- 
vided in  capital  cases,  a  defendant  held  to  answer  upon  an  examination  for  a 
public  offense  may  be  admitted  to  bail  by  the  magistrate  by  whom  he  is  so  held^ 
or  by  any  magistrate  who  has  power  to  issue  t^e  writ  of  habeas  corpus.  [C  L. 
§  5167. 

Cai.  Pen.  C.  §  1277*. 

4993.  Bail  in  cases  not  capital.  Duty  of  ofiOioer.  When  the  offense 
charged  in  the  information  or  indictment  is  not  punishable  with  death,  the  officer 
serving  the  warrant  must,  if  required,  taJce  the  defendant  before  a  magistrate  in 
the  county  in  which  it  shall  have  been  issued,  or  in  which  he  is  arrested,  for  the 
purpose  of  giving  bail.    £C.  L.  §  5172. 

Cal.  Pen.  C.  §  1284» 

Bail  oa  a  matter  of  light  in  other  than  capital  cases,  Cod.  art  1,  see  8;  2  4986. 

4994.  Oapital  cases.  Duty  of  arresting  officer.  If  the  offense 
charged  in  t&e  information  or  indictment  is  punishable  with  death,  the  officer 
arresting  the  defendant  must  deliver  him  into  cnstody,  according  to  the  commiud 
of  the  warrant;  and  when  .the  defendant  shall  have  been  so  delivered,  he  must  be 
held  by  the  sheriff,  unless  admitted  to  bail  on  examination  upon  a  writ  of  habeas 
corpus,  or  upon  a  motion  to  the  court  in  which  the  action  is  pending,  or  the  Judge 
thereof.    [C.  L.  §§  5173,  5174. 

Cal.  Pen.  C.      12S5,  1286*.  Bail  in  capibU  cases.  Con.  art.  1.  sec.  8;  {  496^ 

4995.  Form  of  undertaking  of  ball.  Bail  must  be  put  in  by  a  writ- 
ten undertaking,  executed  by  at  least  two  suffident  sureties  (with  or  witiiout  the 
defendant,  in  the  discretion  of  the  magistrate),  and  duly  acknowledged,  in  sab- 
Btantially  the  following  form : 

An  order  having  been  made  on  the  day  of  ,  18  -,  by  ; 

justice  of  the  peace  of  ■ — -  county  (or  an  information  having  been  filed  or  an 

indictment  having  been  found  on  the  day  of  ,  18  ,  in  the  dis- 
trict court  of  the  county  of  )  that  be  held  to  answer  upon  a  charge 

of  (stating  briefly  the  nature  of  the  offense),  or  (as  the  case  may  be),  charing 
(name  of  defendant)  with  the  crime  of  (designating  it  generally)  and  he  having 
been  admitted  to  bail  in  the  sum  of  dollajrs ; 

Now,  therefore,  we,  and  (as  the  fact  may  be)  of  (stating  their 

place  of  residence),  jointly  and  severally,  hereby  undertake  that  the  above  named 
(naming  the  defendant),  will  appear  and  answer  the  charge  above  mentioned  (or 
the  information  or  indictment  above  mentioned,  as  the  case  may  be),  in  what- 
ever court  it  may  be  presented,  and  will  at  all  times  hold  (or  surrender)  himself 
amenable  to  the  ord^  and  process  of  the  court,  and  if  convicted,  will  appear  for 
judgment,  and  rmdw  himself  in  execution  thca«of,  or,  if  he  fails  to  poform 
either  of  theae  conditions,  that  he  will  pay  to  the  state  of  Utah  the  sum  of  
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dollars,  (inserting  the  earn  in  which  the  defendant  shall  be  admitted  to  bail). 

[C.  li.  §  5168*. 

Col.  Pen.  C.  i  1278*.  offeose  if  the  offense  Ib  described  in  language  of 

Becognizance  ia  saffident  as  to  description  of  the     the  statute.   V.  8.  t.  Eldredge,  6  U.  161;  IS  P.  678. 

4996.  Id.  Qtialiflcatioiis  of  sureties.  The  quaUfioatLons  of  bail  shall 
be  as  follows: 

1.  Each  of  them  must  be  a  resident  honseholder  or  freeholder  within  this 
state ;  but  the  court  or  magistrate  may  refuse  to  accept  any  person  as  bail  who 
shall  not  be  a  resident  of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution ;  but  the  court  or  magistrate,  on 
taking  bail,  may  allow  more  than  two  sureties  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  undertaking,  if  'the  whole  justification  is  equivalent 
to  that  of  sufficient  bail,    [a  L.  §  6169. 

CU.  Pen.  C.  2  laTfl. 

4997.  Id.  Justification  of  sureties.  The  bail  must  in  all  cases  justify 
by  affidavit  taken  before  the  magistrate  that  they  each  possess  the  qnalifications 
provided  in  the  preceding  section.  The  magistrate  may  further  examine  the  bail 
upon  oatii  concerning  their  sufficiency,  in  such  manner  as  he  may  deem  proper. 
[C.  L.  §  5170. 

CSal.  Pen.  C.  $  1280. 

4998.  Discharge  of  defendant  on  giving  bail.  Upon  the  allowance 
of  bail  and  the  execution  of  the  undertaking,  the  magistrate  must,  if  the  d^end- 
ant  is  in  custody,  make  and  sign  an  order  for  his  dischaj^,  upon  the  delivery  of 
which  to  the  proper  officer  the  defendant  must  be  discharged.    [C.  L.  §  6171. 

cut.  Pen.  c  2 1281. 

4999.  Increase  or  reduction  of  bail.  Notice.  After  a  defendant 
shall  have  been  admitted  to  bail  upon  an  information  or  indictmebt,  the  court  in 
which  the  chaise  is  pending  may,  upon  good  cause  shown,  dther  increase  or 
reduce  the  amount  of  bail.  If  the  amount  is  increased,  the  cburt  may  order  the 
defendant  to  be  committed  to  actual  custody,  unless  he  gives  bail  in  such  increased 
amount.  If  application  is  made  by  the  defendant  for  a  reduction  of  the  amount, 
notice  of  the  application  must  be  served  upon  the  county  attorney. 

Mont.  Pen.  C.  }  8886. 

BAIL  ON  APPBAL. 

5000.  Who  may  admit  to  bail  on  appeal.  Qualifications  of  sure- 
ties. In  cases  in  which  the  defendant  may  be  admitted  to  bail  upon  an  appeal, 
the  order  admitting  him  to  bail  may  be  made  \yy  any  magistrate  having  the  power 
to  issue  a  writ  of  habeas  corpus,  or  by  the  magistrate  before  whom  the  trial  was 
had.  The  bail  must  possess  the  qualifications,  and  must  be  put  in,  in  ail 
respects  as  provided  in  other  cases  of  bail,  except  that  the  undertaking  must  be 
conditioned  as  prescribed  in  section  forty-nine  hundred  and  eighty-eight,  for 
undertakings  of  bail  on  appeal.    [C.  L.  §§  5177*,  5178. 

Chi.  Fen.  C.     1S91, 1S93.  Qaalifications  of  bail,  i  499S. 

DEPOSIT  INSTEAD  OP  BAIL. 

5001.  Deposit  may  be  made  instead  of  bail.  The  defendant  at  any 
time  after  an  order  admitting  him  to  bail,  instead  of  giving  bail  may  deposit  witli 
the  magistrate  or  with  the  clerk  of  the  court  in  which  he  shall  be  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to  the  officer  in  whose 
custody  he  is,  a  certificate  of  the  deposit,  he  must  be  discharged  from  cnstody. 
[C.  L.  §  5179. 

Od.  Pen.  &  2  US8*. 
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5002.  Substitution  of  undertaking  for  deposit.  If  &e  defendant 
shall  have  given  bail,  he  may  at  any  time  before  the  forfeitare  of  the  ond^tak- 
ing,  in  like  manner  deposit  the  sum  mentioned  therein  and  upon  the  depont 
being  made  the  bail  shall  be  exonerated.    [C.  L.  §  5180. 

Cal.  Pen.  C.  g  1S96. 

5003.  Disposition  of  forfeited  deposit  for  fine.  When  money  shall 
have  been  deposited,  if  it  remains  on  deposit  at  the  time  <Kf  a  judgment  tor  the 

payment  of  a  fine,  the  clerk  must,  under  the  direction  of  the  court,  apply 
the  money  in  satisfaction  thereof,  and  after  satisfying  the  fine  and  costs,  most 
refund  the  surplus,  if  any,  to  the  defenduit.    [C.  L.  §  5181. 
Cal.  Pen,  C.  2  1297. 


5004.  Surrender,  personal  or  by  bail.  Procedure.  At  any  time 
before  the  forfeiture  of  their  undertaking  the  bail  may  surrender  the  defend«it 
in  their  exoneration,  or  he  may  surrender  himself  to  the  officer  to  whose  CDStody 
he  ahsM  have  been  committed  at  the  time  of  giving  bail,  in  the  following  manner 

1.  A  certified  copy  of  undertaking  of  bail  must  be  delivered  to  ^e  officer, 
who  must  detain  the  defendant  in  his  custody  thereon,  as  upon  the  commitment, 
and  1^  a  certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the  court  in  which 
the  action  or  appeal  is  pending  may,  upon  notice  of  five  days  to  the  county  attorney, 
with  a  copy  of  the  undertaking  and  certificate,  order  that  the  bail  be  exonerated, 
and  on  filing  the  order  and  the  papers  used  on  the  application,  they  shall  be  exon* 
erated  accordingly.    [0.  L.  §  5182. 

Cal.  Pen.  C.  }  1800. 

5005.  Arrest  of  defendant  by  bail.  For  the  purpose  of  surrendering 
the  defendant,  the  bail,  at  any  time  before  they  shall  be  finally  discharged,  and 
at  any  place  wHhin  the  state,  may  themselves  arrest  him,  or  by  written  autbori^ 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  any  person  of  suit- 
able age  and  dlBcretion  to  do  bo.    [G.  L.  §  5183. 

Cal.  Fen.  C.  }  1801. 

5006.  Surrender  releases  deposit.  If  money  shall  have  been  deposited 
instead  of  bail,  and  the  defendant,  at  any  time  before  the  forfeiture  thereof,  sur- 
renders himself  to  the  officer  to  whom  the  commitment  was  directed,  in  the  manner 
provided  in  the  last  two  sections,  the  court  must  order  a  return  of  the  deposit  to 
the  defendant,  upon  producing  the  certificate  of  the  officer  showing  the  surrender, 
and  upon  a  notice  of  five  days  to  the  county  attorney,  with  a  copy  of  the  certifi- 
cate.   [G.  L.  §  5184. 

Cal.  Pen.  C.  i  1802. 


6007.  Forfeiture  of  bail  by  non-appearance.  Satisfactory  excuse. 

without  sufficient  excuse,  the  defenduit  neglects  to  appear  for  arraignmait 
or  for  trial  or  judgment,  or  upon  any  other  occasion  when  his  presence  in  conrt 
may  lie  lawfully  required,  or  to  surrender  himself  in  execution  of  the  judg- 
ment, the  court  must  direct  the  fact  to  be  entered  upon  its  minutes,  and  the 
undertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as  the  case  may  be, 
shall  thereupon  be  declared  forfeited.  But  if  at  any  time  before  the  final  adjourn- 
ment of  the  conrt,  the  defendant  or  his  bail  appears  and  satisfoctorily  excuses  his 
neglect,  the  court  may  direct  the  forfeiture  of  ^e  undertaking  or  the  deposit  to 
be  discharged  upon  such  terms  as  may  be  just.    [G.  L.  §  6186. 

Cal.  Pen.  C.  g  1305.  theieby  waive  informalities  of  which  tbey  wifU 

Sureties  on  forfeited  undertaking  of  hail  who  do  have  availed  theauelvea  in  that  manner^  U.  &  t. 
not  apply  to  have  forfeiture  set  aside  hereunder     Eldredge,  &  U.  161;  18  P.  678. 

5008.  Forfeiture.  Action  against  boiL  If  the  forfeitare  is  not  dis- 
chaiged  as  provided  in  the  last  section,  ^e  county  attorney  may  at  any  time  after 
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the  adiournment  of  the  court  proceed  by  action  only  against  the  bail  apon  tiieir 
undertaking.    [C.  Jj,  §  5186. 

CU.  Pen.  C.  {  180S. 

5009.  Disposition  of  forfeited  deposit.  If,  by  reasou  of  the  neglect 
of  the  defendant  to  appear,  money  deposited  instead  of  bail  is  forfeited,  and  the 
forfeiture  is  not  discharged  or  I'emitted,  the  clerk  with  whom  it  is  deposited  must 
immediately  after  the  final  adjournment  of  the  court,  pay  over  the  money  depos- 
ited to  the  state  treasurer.  If  b«l  be  given  in  a  justice's  court  for  the  appearance 
of  a  defendant  in  a  case  triable  therein,  the  same  if  forfeited  shall  be  paid  by  snch 
justice  into  the  county  treasury.    [C.  L,  §  5187*. 

C»l.  Pen.  C.  3  1307*.  heaid  on  appeal.   Feeble  t.  Trenuvue,  3  U.  331; 

A  defendaot  who  has  forfeited '  his  hail  and     8  P.  96. 
remaiiu  a  fugitive  from  justice  baa  no  right  to  be 

5010.  Arrest  when  bail  forfeited  or  insufficient.  When  bail,  or  ' 

money  deposited  instead  thereof,  has  been  forfeited,  or  the  bail  has  become  insuf- 
ficient, the  court  may  issue  an  order  for  the  arrest  of  the  defendant,  setting  forth 
the  reasons  therefor,  and  the  provisions  of  this  chapter  as  to  the  original  taking  of 
bail,  shall  thereupon  be  applicable. 

N.  Dak.  (1896)  I  MBS*. 


CHAPTER  46. 


WITNESSES  AND  EVIDENCE. 

5011.  Competency  of  witnesses  determined  by  rules  in  civil 
cases.  Exception.  The  rules  for  determiuing  the  competency  of  witnesses  in 
civil  actions  shall  be  applicable  also  to  ci'iminal  actions  and  proceedings,  except 
as  otherwise  provided  in  this  code.    [C.  L.  §  5196. 

Cal.  Pen.  C.  ^  1321. 

Witnesses,  etc,  civil  procedare,  2S  S41d-341d.   Sabponia,  iflsaance,  service,  etc.,  33  6017-0080. 

6012.  Rules  of  evidence  same  as  in  civil  cases.  Ezce|>tion.  The 
roles  of  evidence  in  civil  actions  shall  be  applicable  also  to  criminal  actions,  except 
as  otherwise  provided  in  this  code.    [C.  K  §  5042. 

Ckl.  Fen.  C,  i  UOS. 
Evldenoe,  civil  procedure, 


8874-8412. 

BUBDBN  OF  PROOF.  In  no  crimlnAl  case  is 
the  harden  of  proof  ever  shifted  from  the  prosecu- 
tion to  the  defense;  it  rests  upon  the  prosccut  on 
thmagboat  the  entire  trial,  and  the  rule  of  a  rea- 
■onahle  donl^applies  in  every  such  case.  People  v. 
Tnc7,  1  U.  343.    But  see  f  4856. 

Burden  is  on  defendant  to  show  defense  of  insan- 
ity, it  not  appeariog  ftom  evidence  of  the  prosecu- 
tion. I^le  V.  Dinon,  8  U.  88;  30  P.  IM.  Pe^le 
T.  Colton,  5  U.  451;  1«  P.  908. 

CROSB-EXAMINrATION,  RlTiBPTTAL  ETC. 
A  witness  having  testified  on  direct  examination 
that  he  had  a  moUve  for  watching  deceased  and 
defendant,  wm  permitted  to  state  on  redirect  exam- 
inst  on  what  that  motive  was;  hefd,  error.  People 
V.  Biddlecome,  3  U.  208;  2  P.  1&4. 

On  a  trial  for  murder,  the  defense  of  an  attemrtcd 
arrest  at  deceased  for  larceny  of  certain  cattle  was 
Mde;  hM,  that  it  was  proper  in  rebiittal  to  oflbr 
evidence  showing  property  In  the  cattle  in  a  third 
pe«on.    People  v.  Tidwell,  4  U.  606;  12  P.  61. 

A  witness  may  be  asked  on  crofls-examination 
whether  he  has  ever  been  arrested  or  indicted  or 
charged  with  a  crime,  Init  cannot  be  contradicted 
upon  neh  matters.  People  v.  Hite,  8  U.  481;  S3  P. 

The  cBWfrBTamiiiatioii  of  a  wltnees  concerning 


his  past  life  and  actions  may  take  a  wide  latitude, 
and  shoald  be  permitted,  even  if  it  isattendedwith 

humiliation  and  disjiraoe  to  the  witness.  Id. 

A  witne-s  SAkcd  on  his  direct  examination  the 
reputation  of  the  defend. tnt  as  apeacoable,  orderly, 
law-abiding  man.  may  ho  asked  on  crosMzamina- 
tion  if  he  has  ever  heard  of  particular  acts  of  law- 
lesane-«  of  the  defendant.  Id, 

When  new  subjert  matter  is  called  up  for  the  first 
time  on  cross-examination  by  defendant's  attorney, 
the  prosecution  may  go  into  the  matter  upon  reex- 
amination. State  V.  XcCkiy,  —  TJ.  — ;  40  P.  420. 

SUBROUNDINa  CIBCtTUSTANCES.  Evi- 
dence of  the  effect  upon  the  mindn  of  residents  of  a 
town  as  to  fear  for  the  secnritr  of  life  or  property 
occasioned  by  the  nalawfiil  acts  of  defbndante^aDd 
their  companions,  wag  adm  ssible  to  show  a  breach 
of  the  public  peace:  and  to  show  this,  the  declara- 
tions, expressions  of  fear,  and  acts  of  such  resideuto 
atthe  time  might  be  proven.  People  v.  O'Loughlin, 
8  U.  133;  1  P.  653. 

Evidence  that  S  had  offered  to  sell  C  stock  similar 
to  that  which  the  defendant  was  accused  of  having 
stolen,  and  that  subsequently  the  latter  had  stated 
to  C  he  had  pu  chased  this  stock  of  S,  is  competent 
testimony  for  the  defense.  Territory  v.  Woolaey, 
8  U.  470:  24  P.  765. 

On  a  trial  for  murder,  evidence  that  defendants, 
although  not  regularly  constituted  deputies,  were 
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anihoriied  by  the  U.  &.  msrahal  to  arrest  the  de- 
ceased, coupled  with  an  offer  to  show  that  the  kill- 
ing occurred  In  an  attempt  to  arrest  deceased, 
which  he  resisted,  is  admissible  aa  tending  to  show 
motive  and  intent  of  the  defendants,  thus  reducing 
the  grade  of  the  offiinse.  Brannigan  v.  People,  8  tJ. 
488;  24  P.  767. 

In  view  of  medical  testimony  tliat  deceased's 
wounds  must  have  been  caused  by  a  powerful  blow, 
it  was  pruper  to  allow  a  witness  to  testify  that  de- 
fendant was  a  strong,  powerfiil  man.  People  t. 
Thiede.  11  V.  241;  39  P.  887.  Afflrined,  Thiede  T. 
People,  159  U.  S.  510. 

Where  the  manner  of  the  homicide  was  such  that 
the  person  committing  the  crime  must  have  gotten 
blood  on  his  clothing  and  defendant  at  the  time  of 
the  killloK  accused  another,  evidence  that  no  blood 
was  found  on  the  latter's  clothing  the  morning  after 
*the  crime  is  admissible.  Id. 

Without  alleging  in  the  indictment  by  way  of 
inducement  the  circumstances  surrounding  the 
publication  of  the  libel,  it  was  held  proper  to  show 
■that  \^  uidng  the  name  of  the  party  libeled  as  a 
purt  of  the  name  of  a  fictitious  corporation,  defend- 
ant intended  to  refer  to  him  as  the  manager  of 
another  corporation  in  the  same  business.  Peiqtle 
V.  Ritchie,  12  U.  180;  42  P.  209. 

To  prove  that  a  constable  had  reasonable  cause 
for  believing  defendant  guilty,  evidence  of  the  con- 
tents uf  a  telegram  known  to  have  been  placed  in 
the  vest  pocket  of  the  constable  but  not  searched 
for  in  his  clothing  after  his  decease,  was  proper^ 
admitted.   People  v.  Conghlin.  18  tf.  58;  44  P.  94. 

It  was  proper  for  the  jury  to  consider  the  condi- 
tion of  the  weather,  the  ice  upon  the  lake,  the  size 
of  the  bullet  and  the  direction  from  which  it  was 
shot,  whether  the  bodice  were  placed  under  the  ice, 
and  how  they  came  to  be  found  upon  the  shore,  the 
defendant's  effort  to  prevent  a  search,  his  condition 
of  mind  and  manner  when  viewing  the  bodies,  and 
what  he  said  and  did  indicatinK  a  malicious  intent, 
or  the  absence  of  it  State  y.  Hayes,  14  U.  118;  46 
P.  752. 

BAD  CHABAOTBB  OF  WITNESS.  In  a  pros- 
ecution for  adultery,  it  is  error  for  the  court  not  to 
allow  the  defense  to  show  the  bad  character  of  the 
woman  with  whom  the  offense  was  alleged  to  have 
been  committed,  she  being  a  witness  for  the  prose- 
'mtion.   U.  S.  v.  Bredemeyer,  6  U.  143;  22  P.  110. 

0ON8PIBACY.  Evidence  tending  to  prove  a 
eonspiiscy  having  been  given  in  a  prosecution 
charging  defendant  with  conspiring  wiUi  a  woman 
to  keep  a  house  of  ill  &me;  had.  that  evidence  of 
notes  sent  by  the  woman  and  statements  made  by 
her  in  f\irtherance  of  the  common  design  was 
admissible  against  the  defendant.  People  v.  Hamp- 
ton, 4  U.  258;  9  P.  508. 

PHOTOGRAPH.  A  photograph  taken  two 
years  before  the  death  of  the  pereon  photographed, 
but  identified  as  an  accurate  photograph  of  the 
appearance  of  the  person  just  before  her  death,  may 
he  shown  to  a  witneas  who  saw  deceased  just  before 
her  death  for  the  purpose  of  Identification.  State 
V.  Mcl  oy,  —  U.  — ;  49  P.  420. 

SBFABATB  TRIAL.  On  the  separate  trial  of 
a  defendant  indicted  jointly  with  the  owner 
of  a.building  for  burning  the  same,  testimony  was 
allowed  over  defendant's  objection,  that  the  build- 
ing was  insured,  and  that  the  owner  had  made 
certain  statements,  with  none  of  which  defendant 
was  shown  to  be  connected.  The  court  refused  to 
strike  oat  this  testimony  or  to  instruct  the  iurj 
that  there  was  no  connection  between  the  defend- 
ant and  the  owner;  held,  error.  People  v.  Scott,  10 
U.  217;  37  P.  335. 

CX)MPBTENOY  AND  CBBDIBIIilTY  OF 
WITNESS.  A  person  whose  signature  was  forged 
is  a  competent  but  not  an  indi^nsable  witness. 
People  T.  Mahon,  1  U.  805. 


A  statute  which  simply  enlarges  the  class  <tf  per- 
sons competent  to  testify  is  not  ex  post  bcto  as  to 
offenses  previously  committed:  such  alterstioiiB 
relate  to  procedure  only,  which  the  state  may  reg- 
ulate at  pleasure,  and  in  which  no  one  can  be  sud 
to  have  a  vested  right.  Hdpt  v.  People,  110  U.  S. 
674.  Same  case.  4  tJ.  247;  9  P.  407. 

The  credibility  (tf  a  witness  cannot  be  impeached 
by  asking  her  whether  she  has  not  had  some  diffl- 
calty  with  her  husband.  People  v.  Thiede,  II  U. 
241:  39  P.  837.  Afllrmed,  Thiede  v.  Pet^le,  159  C. 
S.  610. 

ItBS  OBtBT.Al.  On  the  trial  of  an  indictment  for 
murder,  the  res  geette  will  includestatemcntslv one 
of  the  participants  in  the  fatal  affi^  a  few  mtmientB 
after  its  occurrence,  and  esplanatorT  of  it,  bat  will 
not  include  btetements  made  three  miles  frran  the 
scene  of  the  conflict,  and  after  the  lapse  of  nOdest 
tSma  tor  refleotitm.  Pe<mle  t.  Callaghan,  4  U.  41; 
6  P.  48. 

On  the  trial  of  an  action  for  libel  charging  npe, 
while  the  fact  that  the  woman  clumed  to  nave  been 
ravished  made  complaint  thatplaintiffhadcanrnK- 
ted  the  oatrsgR  upon  her  person  is  matexial,  the 
particulars  or  details  of  her  statement  are  immiitT- 
rial.    Lowe  v.  Herald  Co.,  6  U.  175;  21  P.  991. 

Where,  45  minutes  after  being  shot,  deceased  first 
told  an  officer  in  re^nee  to  a  question  '*  who  shot 
him,"  that  he  was  not  a  "squealer,"  but  aftn  in- 
sistence by  the  police  officer  gave  the  nickname  aad 
description  of  defendant  as  his  assailant:  JiHd,  tfatt 
such  statements  were  not  part  of  the  res  gcstR. 
People  V.  Kessler,  13  U.  69;  44  P.  97. 

OTHER  CBUCBB.  In  a  trial  for  homlcMi'. 
where  the  question,  whether  the  prisoner  or  the 
deceased  commenced  the  encounter  which  malted 
in  death,  is  iu  any  manner  of  doubt,  itiscompeteat 
to  prove  threats  of  violence  against  the  pnsoDer 
made  by  the  deceased,  although  not  tooasU  to  the 
knowledge  of  the  prisoner.  Wiggins  v.  PM^e,  ■ 
U.  S.  465.    Bame  case,  1  U.  324. 

A  long  time  before  the  homicide  deceased  had 
been  assaulted,  but  the  evidence  in  no  way  tended 
to  connect  the  defendant  with  the  assault;  hM. 
evidence  of  the  assault  is  not  admissible  to  show 
malice.    People  v.  Hancock,  7  U.  170;  25  P.  IIM. 

Where  the  defendant  offered  evidence  tcndingto 
show  the  making  of  an  agreement  by  defendaat 
to  kill  a  certain  person,  and  that  certun  rooofj 
was  obteined  by  means  of  a  false  statement  that 
such  person  had  been  killed,  it  is  not  error  to  ex- 
clude testimony  that  the  person  making  the  agiee- 
ment  had  soliated  anotJier  person  to  oonndt  the 
same  crime,  where  such  evidence  is  offered  m 
original.    People  v.  Berlin,  9  U.  383;  35  P.  488. 

On  a  trial  of  one  for  murder  of  his  wife,  endenee 
of  ill  treatment  of  the  deceased  by  the  defendant 
was  admitted  as  bearing  upon  thequestioo  of  motiTe. 
People  V.  Thiede,  11  U.  241;  39  P.  837.  Affirmed 
in  Thiede  v.  People,  159  U.  S.  510. 

Where  in  a  prosecution  for  uxoricide  awitom 
testifies  that  deceased  came  to  her  house  cryinit  «a 
a  certain  occasion,  the  defendant  cannot  ask  the 
witness  concerning  his  treatment  of  deceased  at  a 
different  time.  Id. 

Evidence  of  defendant's  having  killed  at  the  nms 
time  another  man  besides  the  one  with  whose  kill- 
ing lie  is  charged,  is  admissible  as  part  of  the  ns 
gesto.  The  character  of  the  wound  on  sock  etker 
person's  body  may  also  be  proved.  People  r. 
Conghlin,  18  U.  58;  44  P.  94. 

The  testimony  of  a  sheriff  whom  defendant  tried 
to  kill  four  d^s  before  the  htonicide  for  which  te 
was  tried,  while  the  sheriff  was  about  to  arrest  hin. 
was  admissible.  People  v.  Coughlin,  13  U.  S8;  44 
P.  94. 

Evidence  that  a  wateh  was  taken  fnnn  the  ImsM 
where  the  robbery  was  committed,  at  aboat  the 
same  time,  and  found  on  defendant's  person  the  ant 
day,  is  admiarible  to  ahow  the  preanwe  ti  the 
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defendant  in  the  house  on  the  night  of  the  robbei7. 
People  V.  Kenn,  8  U.  268;  80  P.  988. 

THB3BL&.T8.  Where  the  defendant  was  the  aesul- 
ing  party,  and  the  deceased  was  nnanned,  proof  of 
nncommunicated  threats  is  inadmiseible.  People  v. 
Wiggins,  1  U.  324. 

Where  the  deceased  had  threatened  the  life  of 
defendant,  evidence  of  the  character  of  the  de- 
ceased for  Tiolence  should  be  admitted,  to  show 
that  he  was  likely  to  carry  out  such  throats.  Peo- 
ple T.  Tracy,  1  U.  343. 

Threats  of  deceased  against  defendant  are  admis- 
sible where  the  evidence  does  not  show  any  cir- 
cnmstances  at  the  time  of  the  homicide  calculated 
to  excite  ft^ar,  and,  on  the  contrary,  shows  that 
defendant  did  not  act  fWou  fear.  Pet^le  v.  Halli- 
5  U.  467;  17  P.  118. 

ADMIB8IONB  AND  OON7B83IONS.  The 
aete  and  declaration  of  one  of  a  committee  of  the 
miners'  union  while  acting  in  purauan<-e  of  the  or- 
ders of  the  union  are  admissible  in  evidence  against 
all  the  defendania,  they  also  being  members  of  the 
union.    People  v.  O'Loughlin,  3  U.  133;  1  P.  653. 

Voluntary  statements  of  defendant's  made  to  an 
officer  i>re  adminible.  People  t.  McGrath,  S  U. 
OW:  17  P.  116. 

K.,  the  owner  of  a  stolen  mare,  found  the  same 
in  the  poeBe<9ion  of  the  defendant,  who  claimed  to 
have  bought  the  same  fh>m  I.,  and  sent  K.  to  see  I. 
about  it;  bM,  that  the  conversation  between  K. 
aod  1.  was  admisrihle  against  the  defendant  as  part 
of  the  original  eonvetution  between  K.  and  the 
defendant.    People  v.  Clanson,  2  U.  002. 

If  a  defendant  voluntarily  appears  before  the 
grand  jnry,  and  after  being  warned  by  the  proee- 
CDting  attorney,  still  voluntarily  was  sworn  and 
confessed  the  charge;  hdd,  that  upon  his  trial  for 
such  offense,  his  confession  so  made  could  be  given 
in  evidence  against  bim.  U.  S.  v,  Kirkwood,  5  U. 
123;  13  P.  234. 

A  statement  by  a  defendant  made  five  days  before 
the  homicide  wherein  he  said,  in  reply  to  a  state- 
ment that  the  officers  were  after  him:  "Let  them 
eome;  I  am  ready  for  them,"  was  properly  admit- 
ted.   People  V.  Coughlin,  13  U.  58;  44  P.  94. 

Aoquiestrence  in  a  statement  charging  a  man  with 
crime  may  be  inferred  from  Ms  fiilence  when  he  is 
free  to  contradict  it;  but  if  the  circumstsnceB  ren- 
der a  denial  improper,  no  snoh  inference  follows. 
People  V.  Kessler,  18  U.  69;  44  P.  97. 

The  presumption  upon  which  weight  is  given  to 
a  confession  of  guilt,  ceases  when  the  confession 
appears  to  have  been  made,  either  in  consequence 
of  indncements  or  becaui^  of  a  threat  or  nromiso. 
Hopt  V.  People.  110  U.  S.  574.  Same  case,  4  U.  247; 
9  P.  407. 

A  confession  made  to  an  officer  will  not  be  ex- 
cluded from  the  Jury  merely  because  it  appears  that 
the  accused  was  previously  in  the  custody  of  another 
officer;  and  the  court  will  not  require  the  prosecu- 
tion to  call  the  latter,  unless  dreumstances  render 
it  probable  that  the  aocased  convened  with  the 
flmtofflreraponthesnhfectof  aconfession,  orjus- 
tifled  the  belief  of  a  collusion  between  the  officers. 
Id. 

HBABSAY-DYINO  DBCLlABATIONS. 

Statements  of  the  deceased  re  pccting  the  cause 
of  his  death,  made  when  he  had  a  dread  of  appnwch- 
ing  dissolution,  and  at  a  time  when  he  oelieved 
that  the  hand  of  death  was  upon  him,  are  to  be 
considered  as  dying  declarations.  People  v.  Tracy, 
lU.  348. 

Whensuchttatementehave  been  reduced  to  writ- 
ing, and  signed  by  deceased,  parol  evidence  is  not 
admisrible  to  prove  such  declarations,  unless  the 
loss  or  absence  of  the  writing  is  accounted  for. 
People  V.  Ti»cy,  1  U.  343. 

5013.  When  reported  testimony  used  on  subsequent  trial.  When- 
ever, in  any  court  of  record,  the  testimony  of  any  witness  in  any  criminal  case 
jshall  be  atenographically  reported  by  asx  official  court  stenc^rapher,  and  thereafter 


The  identification  of  the  defendant  by  the  de- 
ceased may  be  admitted  in  evidence  when  made  by 
deceased  under  a  belief  of  impending  death.  State 
v.  Kessler.  —  U.  — ;  49  P.  293. 

The  deceased,  while  under  the  present  appre- 
hension of  impending  death,  and  in  answer  to 
leading  questions,  stated  the  cironmstanoes  attend- 
ing the  nfiVay  in  which  he  was  shot.  Both  questions 
and  answers  were  reduced  to  writing  at  the  time, 
but  were  not  signed  by  the  deceased;  h^d,  properly 
admitted  in  evidence.  People  v.  Callaghan,  4  U. 
40;  6  P.  40. 

Hearsay  evidence  is  incompetent  to  establish  any 
specific  fact  which  in  its  nature  is  susceptible  of 
being  proved  by  witnesses  who  speak  from  their 
own  knowledge.  Hopt  v.  Pei^le,  110  V.  S.  S74. 
Some  case,  4  U.  M7;  9  P.  407. 

EXPBBT  TESTIMONY.  A  person  acquainted 
with  the  handwriting  of  the  person  whose  signa- 
ture was  forged,  is  a  competent  witness.  People  v. 
Mahon,  1  U.  206. 

The  opinion  of  a  physician  after  making  a  post 
mortem  examination  of  the  deceased,  who  came  to 
his  death  by  a  blow  infiictcd  upon  his  head,  as 
to  the  direction  from  which  the  blow  was  delivered, 
is  admisdble  in  evidence.  People  v.  Hopt,  4  U. 
247;  9  P.  407.  Affirmed  in  Hapt  T.  Utah,  USD  U.  & 
430. 

A  person  not  an  expert  is  competent  to  testify 
that  certain  stains  resemble  blood  stains.  People 
V.  Thiede,  11  V.  241;  30  P.  SS7.  Same  case,  159  U. 
S.510. 

It  fs  competent  for  a  doctor  giving  expert  testi- 
mony to  give  as  his  opinion,  from  an  examination 
of  the  body  after  death  and  from  his  previoos 

knowledge  of  the  deceased,  that  it  was  not  neces- 
sary to  produce  an  abortion  in  order  to  save  the 
life  of  the  deceased.  State  v.  McCoy,  —  U.  — ;  49 
P.  420. 

WBIOHT  AND  SUFFICISiNCT.  In  an  indicts 
mcnt  for  bigamy  where  the  second  marriage  is 
alleged  to  have  been  with  Caroline  Owens,  but  the 
proof  showed  a  marriage  with  Caroline  Owen  Male; 
hetd,  not  a  material  variance.  U.  8.  v.  Miles,  2  U. 
18.   Sune  case,  103  U.  S.  804. 

The  indictment  charged  that  three  defendants 
held  a  pistol,  and  that  with  the  pistol  so  held  kill^ 
dccenscd;  evidence  proving  that  one  of  the  throe 
held  the  pistol  ana  fired  the  shot,  and  that  the 
othersaidcdandahetted  therein;  tosuffldently 
support  such  charge.  People  v.  Callaghan,  4  U.  49; 
6  P.  49. 

The  evidence  stated  in  the  opinion  held  not  to 
show  a  conspiracy  on  the  part  of  the  officers  to  en- 
trap C.  and  M.  into  cnmmitting  crime,  or  the  con- 
sent of  the  owner  of  the  building  to  the  entry  of  C. 
and  M.    People  v.  Morton.  4  U.  407: 11  P.  512. 

On  the  trial  of  one  for  the  murder  of  his  wife, 
when  there  is  no  evidence  as  to  what  took  place  at 
the  time  of  the  homicide,  it  is  error  to  charge,  in 
efiiect,  that  the  jury  should  give  little  weight  to 
testimony  of  moritel  quarrels,  unlen  an  express 
connection  between  said  quarrelsand  the  homicide 
is  shown.  Theide  v.  People,  159  U.  S.  510.  Same 
case,  11  U.  241;  89  P.  837. 

Where  a  crime  was  committed  thirty-two  years 
before  trial,  when  the  principal  witness  for  the 
prosecution  was  only  five  years  old  and  other  wit- 
nesses have  grown  old,  the  lapse  of  time  Is  a  strong 
cirt'umstancctobeconsidercd  by  the  jnry.  Pecqtle 
V.  Hancock,  7  U.  170;  25  P.  1093. 

Where  there  is  evidence  sufficient  to  establish 
the  defendant's  guilt,  it  is  for  the  Jury  to  pass  upon 
its  weight  and  determine  whether  or  not  the 
defendant  is  guilty  beyond  a  reasonable  doubt, 
State  V.  Hayes,  14  U.  118;  46  P.  752. 
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such  witness  shall  die,  or  be  beyond  the  jurisdiction  of  the  court  in  which  the 
cause  is  pending,  either  party  to  the  record  may  read  in  evidence  the  testinuny 
of  ^d  witness  when  duly  certified  by  the  stenographer  to  be  correct,  in  any  sQb- 
seqnmt  trial  of  or  proceeding  had  In  the  same  cause,  subject  only  to  the  tam 
objectdon  that  might  be  made  if  said  witness  were  upon  the  stand  and  teetifying 
in  open  court    ['92,  p.  61. 

Use  on  trial  of  testhoony  talcea  in  preliminary  unless  the  error  Is  manifest.    Kesmolds  v.  V. 

ezsoDinatioas,  ^  4513.  98  U.  S.  145.    Same  caae,  1  V.  319. 

If  a  witness  is  wronfrfully  kept  away  by  the  pria-         Upon  a  prosecution  before  a  district  coart  on 

oner,  his  tetitimony  taken  on  a  former  trial  of  the  appeal  from  a  justice's  court,  evidence  at  w)»t  a 

prisoner  for  the  same  offense,  but  under  another  witness  testified  to  before  the  josUee.  whete  tbe 

udictment,  may  be  given  in  evidence.   The  find-  witness  is  not  produced,  and  no  attempt  made  lit 

ing  of  the  triw  court  that  the  witness  was  thns  produce  him,  is  Inadmissible.   ProvoGty  v.Shsrt- 

wrongfully  kept  away  shonld  not  be  disturbed  llfl;  4  U.  15;  S  P.  808. 

5014.   Husband  or  wife  incompetent  as  witness.  Ezceptioii. 

Except  with  the  consent  of  both,  or  in  cases  of  criminal  violence  upon  one  by 
the  other,  neither  husband  nor  wife  shall  be  a  competent  witness  for  or  against  the 
other  in  a  criminal  action  or  pixMieeding  to  which  one  or  both  shall  be  parties. 
[C.  L.  §  5197. 

Cal.  Pen.  C.  i  1322.  other,  the  wife  is  a  competent  witnesR  against  )teT 

Husband  not  compelled  to  testify  against  wife  or  husband  before  a  grand  jury  which  indicUd  him 

wife  against  husband,  Con.  art.  1,  sec  13;  §  4315.  for  polygamy.    U.  S.  v.  Cutler,  5  U.  60S;  19  P.  lU. 

In  civil  cases,  g  3414.  Under  section  1,  Edmunds-Tucker  law.  24  Stat. 

The  allceed  second  wife  can  be  admitted  to  tea-  635,  providing  that  the  lawful  husband  or  wife  d 

tify  an  to  the  second  marriage,  notwithstanding  the  the  person  accused  shall  be  a  competent  witi>«M, 

prior  marriage  of  defendant  with  another  woman,  but  shall  not  be  compelled  to  testify,  the  privi)e)ce 

who  has  been  shown  only  by  the  admissions  of  the  is  a  personal  one  of  such  witness.    £x  pvte  H«a- 

defendaot.   U.  9.  v.  Miles,  2  U.  l».    Same  case,  103  drickson,  8  U.  3;  21  P.  386. 

U.  S.  304.  But  where  tbe  witness  waa  asked  whether  the 

It  is  only  in  cases  where  the  first  marriage  Is  not  accused  did  not  marry  another  wuman  on  the  suae 

controverted  or  has  been  duly  eatabUahed     other  d^r;  hM,  on  habeas  corpus  that  the  quosiion  w» 

evidence,  that  the  second  wife  is  allowed  to  testify,  material  in  order  to  determine  the  validitr  wit- 

and  she  can  then  be  a  witness  to  the  second  marriage  ness'  claim  of  privilege  uid  that  an  answer  miglit 

and  not  to  the  first.   Id.  be  enforced.  Id. 

This  section  applies  even  where  party  under  in-  In  a  prosecution  for  polygamy,  the  wife  is  i  c<hq- 

dictment  married  awoman  before  trial  to  render  T>etentwitnegsagainstherhusband,Dotwithstaitdiiis 

her  Incompetent.  U.  S.  v.  White,  4  U.  490;  llP.fiTO.  his  otyection,  since  polygamy  is  a  oime  against  ber. 

Under  section  1156,  code  of  civil  procedure,  per-  U.  8.  v.  Basaett,  5  U.  131;  IS  P.  S37.  Overruled, 

mitting  a  husband  or  wife  to  testify  in  a  criminal  Bassett  v.  U.  S..  187  IJ.  8.  496. 
action  for  a  crime  committed  by  the  one  against  the 

6016.  Defendant's  flEbilure  to  testiiy  not  to  prejudice  him.  Groas- 
examination  of  defendant.  If  a  defendant  offers  himself  as  a  witness,  be 
may  be  cross-examined  by  the  counsel  for  the  state  the  same  as  any  other  witness. 
His  neglect  or  refusal  to  be  a  witness  shall  not  in  any  manner  prejudice  him,  nor 
be  used  t^inst  him  on  the  trial  or  proceeding.    [C.  L.  §  5198*. 

,    Cal.  Pen.  C.  i  1323*.  how  he  could  explain  it;  held,  no  error  befMBder. 

Accused  shall  not  be  compelled  to  give  evidence     People  v.  McGrath,  5  U.  525;  17  P.  116. 
against  himself.  Con.  art.  1,  sec.  12;  g  4515.  Where  tbe  defendant  oflcrs  himself  as  a  witaeai 

Where  defendant  testifies,  the  court  may  call      in  his  own  behalf,  his  croas^xamlnation  ianttjctt 
jury's  attention  to  his  interest  in  the  result  of  the      to  the  same  rules  as  that  of  any  other  witMsa 
trial,  provided  bis  credibility  and  the  weight  of     People  v.  Kite,  8  U.  461;  33  P.  264. 
bis  evidence  be  left  to  the  judgment  of  the  jury.         Under  this  section  the  fact  that  defendant  mikM 
People  V.  Callaghan,  4  U.  49;  6  P.  49.  no  explanation  of  his  possession  of  stolen  pr(q>eitj 

Connsel  for  prosecution  stated  to  jury  that  certain  six  hours  after  its  being  taken,  raises  no  presnni^ 
testimony  stood  uncontradicted^  and  that  it  was  in  tion  against  him.  People  v.  Hait,  10  U.  201;  37  P. 
defendant's  power  to  explain  it,  but  did  not  say  830. 

6016.  Testimony  of  a  witness  for  another  not  to  be  used  against 
him.   When  two  or  more  persons  are  jointly,  or  otherwise,  concerned  in  tbe 

commission  of  an  offense,  any  one  of  snch  persons  may  testify  for  or  agftinst 
the  other  in  relation  to  the  offense  committed,  but  the  testimony  of  such  witaett 
must  not  be  used  against  him  in  any  criminal  action  or  proceeding. 

Mont.  Fen.  C.  2  2448. 
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CHAPTER  47. 

SUBPGINAS. 

50 1 7.  SabpOBna  defined.  Who  may  issue.  The  prooess  by  which  the 
attendance  of  witnesses  before  a  court  or  ma^strate  is  reqnired,  is  a  sabpcena; 
it  may  be  signed  and  issued  by: 

1.  A  magistrate  before  whom  a  complaint  shall  be  made,  for  witnesses  in 
bhe  Btate,  either  on  behalf  of  the  state  or  of  the  defendant ;  or, 

2.  The  county  attorney,  for  witnesses  in  the  state,  in  support  of  the  prose- 
cution, or  for  such  other  witnesses  as  the  griuid  jury,  upon  an  investigation  pend- 
ing before  them,  may  direct;  or, 

3.  The  county  attorney,  for  witnesses  in  the  state  in  support  of  information 
or  an  indictment,  to  appear  before  the  court  in  which  it  is  to  be  tried ;  or, 

4.  The  clerk  of  the  court  in  which  an  information  or  indictment  is  to  be 
tried ;  and  he  must,  at  any  time,  up<m  application  of  the  defendant,  and  without 
chai^,  issue  as  many  blank  subpcenas,  subscribed  by  him  as  derk,  for  witnesses 
in  the  state,  as  the  defendant  may  require.    [C.  L.  §  5199=*'. 

Gal.  Pen.  C.  2  18M.  Fees  of  witiunefi,  oertlfleates.  etc.  }|  088-997. 

5018.  Id.  Form  of  direction  when  books,  etc.,  required.  A  sub- 
poena must  be  substantially  in  the  following  form : 

The  state  of  Utah  to  A  B:  Youare  commanded  to  appear  before  C  D,  a  jus- 
tice of  the  peace  of  precinct,  in  county,  (or  as  the  case  may  be)  at 

(naming  the  place)  on  (stating  the  day  and  honr),  as  a  witness  in  a  criminal 
action  prosecuted  by  the  state  of  Utah,  against  K  F.  Qiven  under  my  hand  this 
 day  of  A.  D.,  18—. 

G  H,  Justice  of  the  peace, 
(or  J  K,  county  attorney,  or  by  order  of  the  court,  L  M,  clerk,  or  as  the  case  may 
be). 

If  books,  papers,  or  documents  are  required,  a  direction  to  the  following 
effect  must  be  contained  in  the  subpcena:  "And  you  are  required  also  to  bring 
with  you  the  following:  (describing  intelligibly  the  books,  papers,  or  documents 
teqnired)."    [C.  L.  §  5200. 

Cal.  Pen.  C.  i  1387*. 

5019.  By  whom  served.  Oflflcer's  duty.  Service  by  mail.  A 
subpoena  may  be  served  by  any  person  over  the  age  of  twenty-one  years.  A  peace 
office  must  serve  in  his  county  any  subpcena  delivered  to  him  for  service  for  wit- 
nesses for  the  state  or  for  witnesses  for  a  defendant  summoned  at  the  expense  of 
tiie  state.  Subpoenas  shall  be  serx^ed  by  the  sheriff  by  mail  in  the  manner  pro- 
vided by  law  for  the  summoning  of  trial  jurors,  or  by  personal  service  of  the 
same.    [C.  L.  §  5201*;  '96,  p.  311*. 

CU.  Fen.  C  {  18S8*.  ez]^nse  of  the  state,  S  1004.   Serving  juroTB  by 

When  witnesses  subpcenaed  for  defendant  at  the     mail,  131&~1317. 

5020.  Personal  service,  how  made.  Personal  service  of  a  subpcena 
shall  be  made  by  showing  the  original  to  the  witness  personally,  and  notifying 
him  of  ite  contents.    [C.  L.  §  5201. 

Ckl.  Fbn.  C.  k  1388*. 

6021.  Betum  of  subpoena.  Written  return  of  service  of  a  subpoena 
must  be  made  without  delay,  stating  the  time  and  place  of  servit^.  [C.  L.  §  5201. 

Cal.  Pen.  C.  g  1828*. 

6022.  Witness  out  of  county,  when  obliged  to  attend.  Pro- 
-cedure.  No  person  shall  be  obliged  to  attend  as  a  witneas  before  a  court  or 
magistrate  out  of  the  county  where  the  witness  shall  reside,  or  be  served  with  the 
subpoena,  unless  the  judge  of  the  court  in  which  the  offense  is  triable,  or  a  magis- 
trate, upon  an  affidavit  of  the  county  attorney  or  prosecutor,  or  (tf  the  def^dant 
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or  liis  counsel  showing  the  evidence  of  the  witness  to  be  material  and  his  attend- 
ance  at  the  examination  or  trial  necessary,  shall  indorse  on  the  suhpcena  an  wder 
for  the  attendance  of  the  witness.    [C.  L.  §  5202. 

Cal.  Pen.  C.  g  1330*. 

6023.  Subposna  for  interpreter.  Oath  of.  The  court  or  magistnto 
may  cause  to  be  issued  a  subpoena  requiring  fmy  competent  person  to  appear 
before  the  court  at  or  during  a  trial  or  proceeding  and  act  as  interpreter.  Sndi 
interpreter  must  be  sworn  to  the  effect  that  he  will  well  and  tmly,  to  the  best  of 
his  ability,  discharge  the  duties  of  interpreter,  under  the  direction  of  the  coarL 
The  manner  of  compelling  compliance  on  the  part  of  the  interpreter  shall  be  the 
same  as  that  provided  in  the  case  of  witnesses.  [C.  L.  §  5374*. 
Fee  of  interpreter,  §  1007. 

Jnror  may  act  as  interpreter.    People  v.  Thiede,  11  U.  241;  89  P.  837.    Affirmed,  159  U.  S.  510. 

5024.  Disobedience  of  witness  is  a  contempt.  Excuse.  Disobe- 
dience to  a  subpoena,  or  a  refusal  to  be  sworn  or  to  testify  as  a  witness,  may  be 
punished  by  the  court  or  magistrate  as  a  contempt,  unless  in  case  of  diaobedieace 
to  a  subpoena  he  can  show  good  cause,  for  his  non-attendance.    [C.  L.  §  ^03. 

Cal.  Pea.  C.  8  138l» 

6025.  Forfeiture  of  bond  of  witness.  When  a  witness  shall  have 
entered  into  an  undertaking  to  appear,  upon  his  failure  to  do  so  the  undertaking 
ehall  be  forfeited  in  the  same  manner  as  undertakings  of  ball.    [C.  L.  §  5201. 

Cftl.  Pen.  C.  §  1832.  Forfeiture  of  bail.  §  5007. 

6026.  Person  imprisoned,  how  procured  as  witness.  'When  a 
person  required  as  a  witness  before  a  district  court  is  imprisoned,  the  judge 
thereof  may  order  the  sheriff  to  bring  t^e  prisoner  before  such  court  at  the 
expense  of  tiie  state  or  of  the  defendant,  as  the  case  may  be. 

Mont  Pen.  C.  i  S467*. 


6027.   Examination  of  witness  for  defense.   Method  prescribed. 

When  a  defendant  has  been  held  to  answer  a  charge  for  a  public  offense,  he  may, 
either  before  or  after  an  indictment  or  information,  have  witnesses  exunined  cod- 
ditionally,  on  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise.  [C  L- 
§5205. 
Oftl.  Pen.  C.  i  1886. 

Examination  of  witsen  Ksiding  oat  of  Btete,  II  B038-II0B1. 

5028.    Id.  When  application  may  be  made.   When  a  material  ; 
witness  for  the  defendant  is  about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to 
afford  reasonable  grounds  for  apprehending  tliat  he  will  be  unable  to  attend  the 
trial,  the  defendant  may  apply  for  an  order  that  the  witness  be  examined  condi-  | 
tionally.    [C.  L.  §  5206.  I 

Cftl.  Pen.  G.  g  1386. 

6029.  Application  upon  affidavit.   Oontenta.  The  application  mv^ 
be  made  upon  affidavit,  stating :  | 

1.  The  nature  of  the  offense  chained.  , 

2.  The  state  of  the  proceedings  in  the  action.  i 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony  is  mat^ 
rial  to  the  defense  of  the  action. 

4.  That  the  wilaiesa  is  about  to  leave  the  state,  or  is  so  Bi<^  or  infirm  as  to  I 
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afford  reasonable  grounds  for  apprehending  that  he  will  not  be  able  to  attend  the 
trial.    [C.  L.  §  5207. 

Cftl.  Pen.  C.  g  1337. 

5030.  Application  made  at  any  time.  Notice.  The  application  may 
be  made  to  the  court  during  the  term  thereof,  or  to  the  judge  in  vacation,  and 
must  be  upon  three  days'  notice  to  the  county  attorney.    [C.  L.  §  5208. 

CU.  Pen.  C.  i  1SS8«. 

5031.  When  order  granted.  Service  on  county  attorney.  If  the 
court  or  judge  is  satisfied  that  the  examination  of  the  witness  is  necessary,  an 
order  must  be  made  that  the  witness  be  examined  conditionally,  at  a  specified 
time  and  place,  and  that  a  copy  of  the  order  be  served  on  the  county  alibomey, 
within  a  specified  time  before  that  fixed  for  the  examination.    [C.  L.  §  5209. 

Cal.  Pen.  C.  §  1339. 

5032.  Examination  of  witness  before  magistrate.  The  order  must 
direct  that  the  examination  be  taken  before  a  magistrate  named  therein,  and  on 
proof  being  furnished  to  such  magistrate  of  service  upon  the  county  attorney  of 
a  copy  of  the  order,  if  no  counsel  appear  on  the  part  of  the  state;  the  examination 
must  proceed.    [C.  L.  §  5210. 

CU.  Pen.  C.  ?  1340. 

5033.  Id.  When  may  be  stayed.  If  the  county  attorney,  or  other 
counsel,  appear  on  behalf  of  the  state,  and  it  is  shown  to  the  satisfaction  of  the 
magistrate,  by  affidavit  or  other  proof,  or  on  the  examination  of  the  witness,  that 
he  is  not  about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the  trial,  the  examinatiozL 
cannot  take  place;  otherwise  it  must  proceed.    [C.  L.  §  5211. 

Cbl.  Pen.  C.  2  1341. 

5034.  Subpoena  for  witness.  The  attendance  of  the  witness  may  be 
enforced  by  a  subpoena,  issued  by  the  magistrate  before  whom  the  examination  is 
to  be  taken.    [0.  L.  §  6212. 

Cftl.  Pen.  C.  i  134S. 

5036.   Testimony  reduced  to  writing  and  authenticated.  The 

testimony  given  by  the  witness  must  be  reduced  to  writing,  and  authenticated  in 
the  same  manner  as  a  deposition  in  a  civil  action.    [C.  L.  §  5213*. 
GkL  Pen.  C.  1 1843*. 

5036.  Id.  Sealed  and  sent  to  diatrict  court.  The  deposition  taken 
must,  by  the  magistrate,  be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending,  or  may  come  for  triaL    [C.  L.  §  5214. 

CU.  Pen.  C.  i  1344. 

5037.  Id.  Use  on  trial.  Objections.  The  deposition,  or  a  certified 
wpy  th&ceot,  may  be  read  in  evidence  by  eith^  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason  of  his  deal^,  insanitiy, 
Sickness,  or  infirmity,  or  of  his  continued  absence  from  the  state.  Upon  reading 
the  deposition  in  evidence,  the  same  objections  may  be  taken  to  a  question  or 
answer  contained  therein  as  if  the  witness  had  been  exunined  orally  in  court. 
[C.  L.  §  5215. 

CU.  Fen.  a  }  184S. 


OHAFTER  40. 

examtnatiok  op  witnesses  on  commission. 

6038.  Non-resident  witness  examined  for  defense.  Procedure. 
When  an  issue  of  fact  is  joined  upon  an  information  or  indictment,  or  before^ 


L 
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if  the  court  so  order,  the  defendant  may  have  any  material  witness,  reeidiiig  outot 
the  state,  examined  in  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 

[C.  L.  §  5216. 

C^l.  Pen.  C.  2  1349*. 

Examination  of  witness  residing  in  the  state,  2S  S027-S037. 

5039.  Id.  Application  for  order.  When  a  material  witness  for  tbe 
defendant  shall  reside  out  of  the  state,  the  defendant  may  apply  for  an  order  th&t 
the  witness  be  examined  on  a  commission.    [C.  L.  §  5217. 

Oal.  Pen.  C.  ?  ISfiO. 

6040.  Oommission  defined.  A  commission  is  a  process  issued  ander 
the  seal  of  the  court  and  the  signature  of  the  clerk,  directed  to  aome'person 

'  designated  as  commissioner,  authorizing  him  to  examine  the  witness  upon  oath 
on  interrogatories  fuinexed  thereto,  to  take  and  certify  the  deposition  of  the  wit- 
ness, and  to  return  it  according  to  the  directions  given  with  the  oommisaoii. 
[C.  L.  §  5218. 

Cal.  Fen.  C.  S  13B1. 

6041.  Application  must  be  made  on  affidavit.    Contents.  The 

application  must  be  made  upon  affidavit,  stating : 

1.  The  nature  of  l^e  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  nune  of  the  witness,  and  that  his  testimony  is  material  to  the  defoue 

of  the  action. 

4.  That  the  witness  resides  out  of  the  state.    [C.  L.  §  5219. 

C»l.  Pen.  C.  2  1362». 

6042.  Application  may  be  made  at  any  time.  Notice.  Thej^tpli- 
cation  may  be  made  to  the  court  during  the  term,  or  to  the  Judge  in  vacatiw, 
and  must  be  upon  three  days'  notice  to  the  county  attorn^.    [C.  L.  §  5220. 

Cal.  Pen.  C.  8  1858*. 

6043.  When  order  for  commission  granted.   Stay  of  trial  If 

the  court  or  judge  to  whom  the  application  is  made  is  satisfied  of  the  touth  of  tbe 
facts  stated,  and  that  the  examination  of  the  witness  is  necessary  to  the  attain* 
ment  of  justice,  an  order  must  be  made  that  a  commission  be  issued  to  take  his 
tratimony;  and  the  conrt  or  judge  may  insert  in  the  order  a  direction  that  tbe 
trial  be  stayed  for  a  specified  time,  reasonably  sufficient  for  the  execution  ud 
return  of  the  commission.    [C.  L.  §  5221. 

Oal.  Pen.  C.  e  13S4. 

6044.  Interrogatories  and  cross-interrogatories,  settlement  ot 
When  the  commission  is  ordered,  the  defendant  must  serve  upon  'Uie  oonnty 
attorney  without  delay,  a  copy  of  the  interrogatories  to  be  annexed  thereto,  witii 
two  days'  notice  of  the  time  at  which  they  will  be  presented  to  the  court  or  judge. 
The  county  attorney  may  in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission,  with  the  like  notice.  In 
the  interrogatories  either  party  may  insert  any  question  pertinent  to  the  issue. 
When  the  interrogatories  and  cross-interrogatories  shall  be  presented  to  the  court 
or  judge  according  to  the  notice  given,  the  court  or  judge  must  modify  the  ques- 
tions so  as  to  conform  them  to  the  rules  of  evidence,  and  must  indorse  upon  tbem 
his  allowance  and  annex  them  to  the  commission.    [C.  L.  §  5222. 

Cal.  Pen.  C.  g  1355. 

6045.  Instructions  for  return  of  commission.  Unless  the  parties 
otherwise  consent,  by  an  indorsement  upon  the  commission,  the  court  or  judge 
must  indorse  thereon  a  direction  as  to  the  manner  in  which  it  must  be  retamed, 
and  may  in  his  discretion,  direct  that  it  be  returned  by  mail  or  otherwiee, 
addressed  to  the  clerk  of  the  court  in  which  the  action  is  pending,  designating  lu> 
name  imd  the  place  where  his  office  is  kept.    [C.  L.  §  5223. 

Oal.  Pen.  C.  {  1856. 
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5046.  Examination  of  witness.  Form  of  deposition.  Return. 
The  commisraoner,  unless  otherwise  specially  directed,  may  execute  the  commia- 
sion  as  follows : 

1.  He  must  publicly  adminifiter  an  oath  to  the  witness  that  his  answers 
given  to  the  interrogatories  slu^  be  the  truth,  the  whole  truth,  and  nothing  but 

the  truth. 

2.  He  muBt  cauBe  the  examination  of  the  witness  to  be  reduced  to  writing, 
and  subscribed  by  him. 

3.  He  must  write  the  answers  of  the  witness  as  nearly  as  possible  in  the 
language  in  which  he  shall  give  them,  and  read  to  him  each  answer  as  it  is  taken 
down,  and  correct  or  add  to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  declines  to  answer  a  question,  that  fact,  with  the  reason 
assigned  by  him  for  declining,  must  be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him  and  proved  by  the 
witness,  the  same,  or  copies  thereof,  must  be  annexed  to  the  deposition  subscribed 
by  the  witness  and  certified  by  the  commissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each  sheet  of  the  deposi- 
tion and  imnex  the  deposition  with  the  papers  and  documents  proved  by  the 
witness  or  copies  thereof,  to  the  commission  and  must  close  it  up  under  seal  and 
address  it  as  directed  by  the  indorsement  thereon. 

7.  If  there  is  a  direction  on  the  commission  to  return  it  by  mail,  the  com- 
missioner must  immediately  deposit  it  in  the  nearest  postoffice.  If  any  other 
direction  is  made  by  the  written  consent  of  the  parties,  or  by  the  court  or  judge, 
on  the  commission  as  to  its  return,  he  must  comply  with  the  direction.  A  copy 
of  this  section  must  be  annexed  to  the  commission.    [C.  L.  §  6224*. 

Cal.  Pen.  C.  g  1857. 

5047.  Delivery  of  commission  and  return  by  agent.  Affidavit. 

If  the  commission  and  return  is  delivered  by  the  commissioner  to  an  agent,  he 
must  deliver  the  same  to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be  received  and  opened, 
upon  the  agent  making  ailidavit  that  he  received  it  from  the  hands  of  the  com- 
mi8.>!ioner,  and  that  it  has  not  been  opened  nor  altered  since  he  received  it.  [C.  L. 
§  6225. 
Ca\.  Pen.  C.  2  1358. 

5048.  Id.  Procedure  if  agent  dead,  etc.  If  Hhe  agent  is  dead,  or 
from  sickness  or  other  casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  received  by  the  clerk  or  judge 
from  any  other  person,  upon  his  making  an  affidavit  that  he  received  it  from  the 
agent ;  that  tlie  agent  is  dead,  or  from  sickness  or  other  casualty  unable  to 
deliver  it;  that  it  has  not  been  opened  uor  altered  since  the  person  making  the 
affidavit  received  it ;  and  that  he  bdieves  it  has  not  been  opened  nor  altered  since 
it  came  from  the  hands  of  the  commissioner.    [G.  L.  §  5226. 

Ckl.  Fen.  C.  1 1809. 

5040.  Filing  and  opening  of  commission  and  return.  The  clerk  or 
judge  receiving  and  opening  the  commission  and  return  must  immediately  file  it 
with  the  affidavit  mentioned  in  the  last  two  sections  in  the  office  of  the  clerk  of 
the  court  in  which  the  action  is  pending.  If  the  commission  with  the  return 
is  transmitted  by  mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
postoffice,  and  open  and  file  it  in  his  office,  where  it  must  remain,  unless  others 
wise  directed  by  tiie  court  or  judge.    [C.  L.  §  5227. 

G»l.  Pen.  C.  §  1360. 

6050.  Commission  and  return  open  to  inspection.  The  commission 
and  return  must  at  all  times  be  open  to  the  inspection  of  the  parties,  who  must 
be  furnished  by  the  clerk  with  copies  of  the  same  or  of  any  part  thereof,  on  pay- 
ment of  his  fees.    [C.  L.  §  5228. 

CU.  Pen.  a  8  18R1. 
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5051.  Depositions  may  be  read  in  evidence.  Objectioii&  The 
depo^tions  taken  under  the  commiBaion  may  be  read  in  evidence  by  either  pvif 
on  the  trial,  upon  it  bdng  shown  that  the  witness  is  unable  to  attend  from  any 
cause  whatever;  and  the  sune  objections  may  be  taken  to  a  question  in  the 
interrogatories  or  to  an  answer  in  the  deposition,  as  if  the  witness  had  been  oam- 
iued  orally  in  court.  [0.  L.  §  5229. 
Ca\.  Pen.  C.  {  1862. 


Ghapter  60. 

INQUIRY  INTO  SANITY  OP  DEPENDANT. 

5052.  No  person  to  be  tried  or  punished  while  insane.  No  person 
while  insane  shall  be  tried,  adjudged  to  pnni^ment,  or  pnnisbed  for  a  pablie 
offense.    [C.  L.  §  5230. 

Cal.  Pen.  C.  g  1S67.  between  right  and  wrong  at  the  time  ud  witk 

Inquiry  into  the  sanity  of  person  sentenced  to  respect  to  the  act  which  is  the  sahJect  of  inHtiiy.'' 

death,  U  4931-4866.   Burden  of  proof  in  insanity  held  to  correctly  state  the  law,   Fetmle  v.  QtlM, 

cases,  §5012.  6  U.  451;  16  P.  908.  See  CUtoo  v.  Uteh,  ISO  U.  B.  Bt. 
"The  capacity  of  the  defendant  to  distinguish 

6063.  Inquiry  Into  sanity  of  accused  or  convicted  person.  Pro- 
cedure. Whenever  a  person  cha^jed  with  crime  shall  have  escaped  infonnatioD 
or  indictment  therefor,  or  shall  have  been  acquitted  thereof  on  trial,  upon  the 
ground  of  insanity;  or  whenever  a  pawn  during  trial,  or  when  brought  up  for 
sentence,  or  while  confined  as  a  criminal  in  the  state  prison  or  a  county  jaU,  Bhall 
become  insaue,  complaint  under  oath  must  be  made  setting  forth  the  facts  in  the 
case,  and  the  district  court  of  the  county  must  proceed  as  hereinafter  in  thiB 
chapter  Bet  out.    [C.  L.  §  5231*;  '92,  p.  5*;  '96,  p.  401*. 

Cal.  Pen.  C.  §  1368*.  IS  2171~217S.   Insanity  as  a  cause  why  jodgmeBt 

Dlstrictjudgestoconunitinsane person toHHylnm,     ahonld  Dot  be  pronoaneed,  {  4914. 

6064.  Id.  Trial  by  jury.    Suspension  of  criminal  proceedings. 

The  question  of  such  person's  suiity  may  be  submitted  to  a  jury  that  must  be 
drawn  and  sdected  as  in  other  cases.  All  criminal  proceedings  against  him  most 
be  suspended  until  such  question  is  determined.  The  trial  jury,  if  one  has  been 
impaneled,  may  in  the  meanwhile  be  discharged  or  retained,  in  the  discretioD  of 

the  court.    [C.  L.  §  5231*. 
Cal.  Pen.  C.  2  1368». 

6066.  Order  of  trial  for  insanity.  The  trial  of  tiie  qnestion  of  inaanity 
must  proceed  in  the  following  order : 

1.  The  couuBel  for  the  defendant  must  open  the  case  and  produoe  evidence 
in  support  of  the  allegation  of  insanity. 

2.  The  counsel  for  the  state  may  then  open  its  case  and  produce  evidence 
in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  anleas 
the  court,  for  good  reason  in  furtherance  of  justice,  permit  them  to  offer  testimony 
upon  the  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  forf 
an  either  or  both  sides  without  argument,  the  counsel  for  the  state  must  com- 
mence, and  the  defendant  or  his  counsel  may  conclude,  the  argument  to  the  juir- 

5.  If  there  are  pending  proceedings  for  an  offense  punishable  with  death, 
two  counsel  on  each  side  may  argue  the  case  to  the  jury,  in  which  event  tJiey 
must  do  so  alternately.  In  other  instances,  the  argument  may  be  restricted  to 
one  counsel  on  each  side. 

6.  The  court  must  then  charge  the  jury,  stating  to  them  all  matters  of  lav 
necessary  for  their  information  in  rendering  a  verdict    [C.  L.  §  5232. 

Cal.  Pen.  C.  S  1880*. 
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5066.  Procedure  on  finding  of  sanity.  If  the  jury  find  the  defendant 
sane,  the  trial  must  proceed,  or  judgment  be  pronounced,  or  he  be  returned  to 
prison,  or  be  diacharged,  as  the  case  may  be.    [0.  L.  §  6233*. 

Oil.  Pen.  C.  !  ISTO*.  Similar  proTUon,  }  4614. 

5057.  Procedure  on  finding  of  insanity.  If  the  jury  find  the  defend- 
ant insane,  the  judge  shall  order  the  sheri£E  to  forthwith  convey  him,  together 
with  a  copy  of  the  complaint,  the  commitment,  and  the  physicians'  certificate  if 
any,  to  the  state  insane  asylnm,  provided  the  court  deems  his  freedom  a  menace 
to  public  qtdetade.  Proceedings  against  the  defendant  must  be  suspended  nntil 
he  becomes  sane.    [C.  L.  §  5233*. 

Cftl.  Pen.  C.  g  1870*. 

5058.  Commitment  to  asylum  exonerates  bail.  The  commitment 
of  the  defendant  to  the  asylum  shall  exonerate  his  bail,  or  entitle  a  person  author* 
ized  to  receive  the  property  of  such  defendant  to  a  return  of  any  money  he  may 
have  deposited  instead  of  bail.    [C.  L.  §  5234. 

CU.  Pen.  C.  1 1871. 

5069.  Id.  Detention  until  sanity  restored.  Subsequent  pro- 
ceedings. A  person  received  into  the  asylum  in  pursoance  of  the  foregoing 
provisions,  must  be  detained  there  until  he  becomes  sane.  If  then  the  sentence 
of  such  person  shall  have  expired,  he  must  be  restored  to  liberty.  But  if  he  is 
not  If^Uy  discharged,  the  superintendent  must  give  notice  of  his  recovery  to  the 
sheriff  of  the  county  from  which  he  shall  have  been  sent.  The  sheriff  shall  there- 
upon, without  delay,  bring  the  defendant  from  the  asylum,  and  either  place  him 
in  proper  custody  until  he  is  brought  to  trial  or  judgment,  or  return  him  to 
prison  to  serve  out  the  remainder  of  his  term.  The  defendant  shall  be  entitled 
to  have  the  time  of  his  confinement  in  the  asylum  deducted  from  his  term. 
[C,  L.  §§  5235*,  5262*. 
CU.  Pen.  eg  1872*. 

5060.  Expenses  of  examination  of  insane,  how  paid.  The  expenses 
of  the  examination  and  of  the  sending  of  such  persons,  save  convicts  in  the  state 
prison,  to  and  from  the  asylum,  shall  be  in  the  first  instance  chargeable  to  the 
ooanty  from  which  they  shall  have  been  sent.  But  the  county  may  recover  them 
from  the  estates  of  any  such  persons,  or  from  a  relative  l^ally  bound  to  care  for 
them,  or  from  the  county  of  which  such  persons  may  be  resident.  Expenses  of 
the  examination  and  of  l^e  sending  of  an  insane  convict  to  and  from  the  asylum 
must  be  borne  by  the  state,  if  he  is  impecunious.    [C.  L.  §§  5236*,  6263*. 

Oal.  Pen.  C.  g  137S».  Support  by  relatives,  g  2499. 

5061.  Olerk  to  certify  costs  to  state  or  to  county.  The  clerk  of  the 
district  court  before  which  an  examination  shall  have  been  conducted  shall  certify 
the  costs  to  the  state  auditor,  who  is  hereby  authorized  to  issue  his  warrants 
therefor,  or  to  the  board  of  county  commissioners,  as  the  case  may  foe.  [C.  L. 
§5263*. 


CHAPTER  61. 

COMPROMISING  PUBLIC  OFFENSKS. 

6062.  What  misdemeanors  may  be  compromised.  When  a  de- 
fendant is  held  to  answer  on  a  charge  of  misdemeanor,  for  which  the  person 
uijnred  by  the  act  constituting  the  offense  has  a  remedy  by  a  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  section,  except  when  it  is 
committed: 
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1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the  daties  ui 
his  office. 

2.  Riotously. 

3.  With  an  intent  to  commit  a  felony.     [C.  L.  §  5237. 

CbI.  Pen.  C.  §  1377. 

6063.  Id.  By  permission  of  court.  Bar.  If  the  party  injarad 
appears  before  the  court  in  which  the  trial  is  to  be  had  at  any  time  bciore  tnal^ 

and  acknowledges  that  he  has  received  satisfaction  for  the  injury,  the  court  maj, 
in  its  discretion,  on  payment  of  the  costs  incurred,  order  all  proceedings  to  be 
stayed  upon  the  prosecution  and  the  defendant  to  be  dischai^ed  therefrom ;  but  in 
such  case  the  reasond  for  the  order  must  be  set  forth  therein  and  entered  on  the 
minutes.  The  order  shall  be  a  bar  to  another  prosecution  for  the  same  oGeaad. 
[C.  L.  §  5238. 

Cal.  Pen.  C.  }  1378.  Bar  generally,  U  4488,  4490,  4794,  47W. 

6064.  No  offense  to  be  compromised  except  as  herein  provided. 
No  public  offense  shall  be  compromised,  nor  shall  any  proceeding  or  proeecaticm 
for  the  punishment  thereof  upon  a  compromise  be  stoyed,  except  as  provided  in 
this  chapter.    [C.  L.  §  5239. 

Cal.  Pen.  C.  2  187B. 

CompoDnding  or  concealing  criinee,  penalt?,  32  *0f^<  4145. 


Chapter  52. 

DISMISSAL  OF  ACTION. 

6066.  Dismissal  for  failure  to  prosecute.  The  court,  unless  good 
cause  to  the  contrary  is  shown,  must  order  the  prosecution  to  be  dismissed  in  the 
following  cases: 

1.  When  a  person  has  been  held  to  answer  for  a  public  offense,  if  im  iulor- 
mation  is  not  filed  nor  an  indictment  found  against  him  at  the  next  term  of  the 
court  at  which  he  is  held  to  answer. 

2.  If  a  defendant  whose  trial  has  not  been  postponed  upon  his  application, 
is  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the  information  w 
indictment  is  triable,  afto-  it  is  filed  or  found.    [C.  L.  §  6240. 

Cal.  Pen.  C.  3  1388*.  find  new  indictment  after  flint  has  been  set  iMt, 

Disniinal  for  Mlnre  to  itle  new  information  or     {  4778. 

6066.  Action  continued  firom  term  to  term.  Dischai^e.  If  the 
defendant  is  not  charged  nor  tried  as  provided  in  the  last  section,  and  sufiidoit 
reason  therefor  is  shown,  the  court  may  order  the  action  to  be  continued  from 
term  to  term,  and  in  the  meantime  may  discharge  the  defendant  from  custodyon 
his  own  nndertaking  of  bail  for  his  appearance  to  answer  the  chaa^ge  at  tibe  time 
to  whidi  the  action  shall  be  continued.    [0.  L.  §  5241. 

Cal.  Pen.  C.  S  1S88*. 

This  section  not  mandatory.    Ex  parte  Lowrie,  4  U.  177;  7  P.  493. 

5067.  Dismissal  discharges  defendant.  If  the  court  directs  tiie 
action  to  be  dismissed,  the  defendant  must,  if  in  custody,  be  discharged  tibere- 
from;  or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or  money  dcfioated 
instead  of  bail,  must  be  refunded  to  him.    [C.  L.  §  5242. 

Cal.  Pen.  C.  $  1384. 

6068.  Dismissal  on  motion  of  court  or  countv  attorney.  Order. 
The  court  may,  either  of  its  own  motion  or  upon  l^e  application  of  the  cooot^ 
attorney,  and  in  furtherance  of  justice,  order  an  action,  information,  or  indictment 
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to  be  dismiBsed.    The  reasons  for  the  dismissal  must  be  set  forth  in  an  order 
entered  upon  the  minutes.    [C.  L.  §  6243. 
Oal.  Pen.  a  i  1385. 

XHscontinnancA  of  prosecution  after  exuniiiBtloii  and  (XHumitment,  I  469B. 

6069.  Id.  County  attorney  not  to  abajidon  prosecution  other- 
'wise.  No  prosecuting  attoi*ney  can  discontinue  or  abandon  a  prosecutiou  for  a 
public  offense,  except  as  provided  in  the  last  section.    [C.  L.  §  5244*. 

KM.  Pen.  C.  $  1386*. 

5070.  Dismissal  a  bar  except  in  caSjB  of  felony.  An  order  for  the 

dismissal  of  an  action  as  provided  in  this  chapter,  shall  be  a  bar  to  any  other 
prosecution  for  the  same  offense,  if  it  is  a  misdemeanor ;  but  shall  not  be  a  bar  if 
tile  offense  is  a  felony.    [C.  It.  §  6245. 

C&l.  Pen.  C.  i  1887.  Bar  generally,  U  4488, 4490,  4794,  4796. 


Chapter  6a 

PROCEEDINGS  AGAINST  CORPOEATIONS. 

5071.  Complaint  against  corporation.   Requisites  of  summons. 

Upon  a  complaint  against  a  corporation,  the  magistrate  must  issue  a  summons, 
Bigned  by  him,  with  his  name  of  office,  requiring  the  corporation  to  appear  before 
him  at  a  specified  time  and  place  to  answer  the  charge,  the  time  to  be  not  less 
than  ten  days  after  the  issning  of  the  summons.    [C.  L.  §  5246. 

Oal.  Pen.  C.  §  1890*. 

5072.  Id.  Form  of  summons.  The  summons  must  be  substantially  in 
the  following  form ; 

State  op  Utah,  ) 
CocKTY  or   .  j" 

The  state  of  Utah  to  the  (naming  the  corporation)  : 

You  are  hereby  summoned  to  appear  before  me  at  (naming  the  place)  on 
(specifying  the  day  and  hour),  to  answer  a  charge  made  against  you  upon  the 

complaint  of  A  B  for  (designating  the  offense  generally).    Dated  at  this 

 day  of  18 — ,  G  H,  justice  of  the  peace  (or  as  the  case  may  be). 

[C.  L.  §  5247. 

Cttl.  Pen.  C.  1 1891* 

5073.  Id.  Service  of  summons.  The  summons  must  be  served  at 
least  five  days  before  the  day  of  appearance  fixed  therein,  by  delivering  a  copy 
thereof  and  showing  the  original  to  the  president  or  other  head  of  the  corpora- 
tion, or  to  the  secretary,  cashier,  or  managing  agent  thereof.    [C.  L.  §  5248. 

Cal.  Pen.  C.  3  189S. 

5074.  Preliminary  examination  of  corporation.  At  the  time 
appointed  in  the  summons  the  magistrate  must  proceed  to  investigate  the  chairge 
in  the  same  manner  as  in  the  case  of  a  natural  person,  so  far  as  those  proceedings 
are  applicable.    [C.  L.  §  5249. 

Cal.  Pen.  C.  }  iSflS. 

5075.  Id.  Certificate  of  discharge,  or  of  probable  cause.  After 
hearing  the  evidence,  the  magistrate  must  certify  upon  the  complaint,  either  that 
there  is  or  is  not  sufficient  cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  and  must  return  the  complaint,  the  certificate  and  the  other  documents, 
if  any,  as  prescribed  in  section  forty-six  hundred  and  eighfy-six.   [0.  L.  §  6250*. 

Cal.  FMi.  C.  i  1304*. 
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5076.  Prosecution  by  infonnation  or  indictment.  If  the  magb- 
trate^B  return  shows  that  there  is  sufficient  cause  to  believe  the  corporation  guilty  <rf 
the  offense  charged,  the  county  attorney  or  grand  jury  must  proceed  liieretsi  aa 
in  the  case  of  a  natural  person  held  to  answer.    [C.  L.  §  6251*. 

Cal.  Pen.  C.  g  1395*. 

6077.  Id.  Summons.  Same  proceedings  as  against  a  person. 

Whenever  an  information  is  filed  or  indictment  found  against  a  corporation,  it 
must  be  summoned  to  appear  as  provided  in  the  code  of  ci^  procedure.  The  cor- 
poration may  appear  by  counsel.  If  it  does  not  appear,  a  plea  of  not  guilty  most 
be  entered.  In  either  case,  proceedings  thereupon  must  be  had  as  if  the  d^mdant 
were  a  natural  person.  [C.  L.  §  6262*. 
Cal.  Pen.  C.  g  ia96». 

6078.  Execution  against  corporation  for  fine,  etc  'Wbenero-  a 
fine  and  costs,  or  either,  shall  be  imposed  upon  a  corporation  on  conviction,  judg- 
ment therefor  may  be  executed  by  the  sheriff  of  the  county  out  of  the  real  and 
personal  property  of  such  corporation  in  the  same  manner  as  a  judgment  in  a 
civil  action.    [C.  L.  §  5253*. 

Cal.  Pen.  C.  g  1S97*.  Penalty  for  flslonr  by  cotporati<n.  {  4064. 


ChaFTEB  54. 

entitling  affidavits. 

5079.  AflBdavit  defectively  entitled  is  valid  when.  It  shall  not  be 
necessary  to  entitle  an  affidavit  or  deposition  in  the  action,  whether  taken  before  or 
after  information  or  indictment,  or  upon  an  appeal ;  but  if  made  without  a  title^ 
or  with  an  erroneous  title,  it  shall  be  as  valid  and  effectual  for  evecj  purpose  as 
if  it  were  duly  entitled,  if  it  intelligibly  refers  to  the  proceeding,  ii^onnati<»i 
indictment,  or  appeal  in  which  it  is  made.    [C.  L.  §  5254. 

Cal.  Pen.  C  i  1401. 


Chapter  55. 

EBBOBS  AND  MISTAKES. 

6080.  Informalities  not  prejudicial  do  not  invalidate.  Keitho-  a 
departure  from  the  form  or  mode  prescribed  by  this  code  in  respect  to  any  plead- 
ing or  proceeding,  nor  an  error  or  mistake  therein,  shall  render  it  invalid,  unlees 
it  shall  have  actually  prejudiced  the  defendant,  or  tended  to  his  prejudice,  in 
respect  to  a  substantial  right.    [C.  L.  g  5255. 

Cal.  Pen.  C.  ?  1404.  stantial  lightB,  IK        wnt.  StatateetobeUbmDr 

Similar  section,  civil  procedure,  §  3008.  Supreme     conatmed,  (3  8489^  40112. 
court  shall  digregard  errors,  etc.,  not  affecting  sub- 


Ceafteb  56. 

SEARCH  WARRANTS. 

5081.  Seiuxth  warrant  defined.  A  search  warrant  is  an  order  in 
writing,  in  the  name  of  the  state,  signed  by  a  magistrate  and  direc^ied  to  a  peace 
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officer,  commanding  him  to  search  for  personal  property  and  bring,  it  before  the 
magistrate.    [C.  L.  §  5402. 
Od.  Pen.  C.  k  15SS. 

5082.  Id.  Qrounds  for  issuance.  It  may  be  issaed  upon  any  of  the 
following  grounds: 

1.  AVhen  the  property  was  stolen  or  embezzled ;  in  which  case  it  may  be 
taken  on  the  warrant  from  any  place  in  which  it  is  concealed,  or  from  any  person 
in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a  felony ;  in  which  case 
it  may  be  taken  on  the  warrant  from  l^e  place  in  which  it  is  concealed,  or  from 
any  person  in  whose  possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the  intent  to  nse  it  as  the 
means  of  committing  a  public  offense,  or  in  the  possession  of  another  to  whom  he 
may  have  delivered  it  for  the  purpose  of  concealing  it  or  preventing  its  being 
discovered ;  in  which  case  it  may  be  taken  on  the  warrant  from  such  person,  or 
from  any  place  occupied  by  him  or  under  his  control,  or  from  the  possession  of 
the  person  to  whom  he  may  have  so  delivered  it.    [0.  L.  §  5403. 

Ul.  Pen.  C.  i  1524*. 

5083.  To  issue  but  upon  probable  cause.  Oath.  Description. 
A  search  warrant  shall  not  issue  but  upon  probable  cause  supported  by  oath  or 
affirmation,  particularly  describing  the  place  to  be  searched,  and  the  person 
or  thing  to  be  seized.    [C.  L.  §  5404*. 

Cal.  Pen.  C.  g  152B*.  This  section  followa  Con.  art.  1,  sec.  14. 

6084.  Examination  of  complainant  and  witnesses.  Depositions. 
The  magistrate  must,  before  issuing  the  warrant,  examine  on  oath  the  complain- 
uit,  fmd  any  witnessee  he  may  produce,  and  take  their  depositions  in  writing,  and 
cause  them  to  be  subscribed  by  the  parties  making  them.    [0.  L.  §  5405. 

CaL  Pen.  C.  3  1S26. 

5086.  Id.  Requisites  of  depositions.  The  depositions  most  set  forth 
the  facts  tending  to  establish  the  grounds  of  the  application,  or  probable  cause  for 
believing  that  they  exist.    [C.  L.  §  5406. 

Ckl.  Pen.  C.  $  1527. 

5086.  Warrant  issued  if  magistrate  satisfied.  Contents.  If  the 
magistrate  is  thereupon  satisfied  of  the  existence  of  the  grounds  of  the  applica- 
tion, or  that  there  is  probable  cause  to  believe  their  existence,  he  must  issue  a 
seuch  warrant,  signed  by  him  with  his  name  of  office,  to  a  peace  officer  in  his 
ooanty,  commanding  him  forthwith  to  search  the  person  or j^ace  named,  for  the 
property  specified,  and  to  bring  it  before  tiie  magistrate.    [C.  L.  §  6407. 

CU.  Pen.  a  i  15S8. 

6087.  Form  of  search  warrantw  The  warrant  must  be  in  subebuitiaUy 

the  following  form : 

State  of  Utah,  ) 
cocntv  op   .  j 

The  state  of  Utah,  to  any  sheriff,  constable,  marshal,  or  policeman  in  the  county 
of  : 

Proof,  by  affidavit,  having  been  this  day  made  before  me  by  (naming  every 
person  whose  affidavit  has  been  taken)  that  (stating  the  grounds  of  the  applica- 
tion, or,  if  the  affidavit  is  not  positive,  that  there  is  probable  cause  for  believing) 
that  (steting  the  ground  of  the  application  in  the  same  manner),  you  are  there- 
fore commanded  in  the  daytime  (or  at  any  time  of  the  day  or  night,  as  the  case 

may  be, )  to  make  immedUate  search  on  the  person  of   or  in  the  house 

stoated  ,  (de8(aibing  it  or  any  other  place  to  be  searched,  with  reasonable 

particularity,  as  tiie  case  may  be)  for  the  following  property:  (describing  it  with 

34 
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reasonable  particalarily) ;  and,  if  yon  find  the  same  or  any  part  thereof,  to  tving 
it  forthwith  before  me  at  (stating  the  place). 

Given  under  my  hand  and  (Uted  this  day  of  ,  A.  D.,  18 — . 

 ,  Justice  of  the  peace  (or  as  l^e  case  may  be). 

[C.  L.  §  5408. 

Cal.  Pen.  C.  2  1529*. 

5088.  Warrant  served  by  officer  mentioned  therein.  A  search  war- 
rant may  in  all  cases  be  served  by  any  of  the  officers  mentioned  in  iis  directions, 
but  by  no  other  person,  except  in  aid  of  the  officer  on  his  requiting  it,  he  being 
present  and  acting  in  its  execution.    [0.  L.  §  5409. 

Gal.  Pen.  C.  i  1S30. 

6089.  Officer  may  break  door,  etc.,  to  serve.  The  officer  may  break 

open  any  outer  or  inner  door  or  window  of  a  house,  or  any  part  of  a  house  or 
anything  therein,  to  execute  the  warrant,  if,  after  notice  of  his  authority  and 
purpose,  he  is  refused  admittance.    [C.  L.  §  5410. 

Cal.  Pen.  C.  2  1681. 

5090.   Id.    To  liberate  self  or  assistant.   He  may  break  open  any 

outer  or  inner  door  or  window  of  a  house,  for  the  purpose  of  liberating  a  person 
who,  having  entered  to  aid  him  in  the  execution  of  the  warrant,  is  detained 
therein,  or  when  necessary  for  his  own  liberation.    [C  L.  §  5411. 

Cal.  Pen.  C.  ?.  1632. 

6091.   Direction  to  serve  In  daytime.   When  at  any  time.  The 

magistrate  must  insert  a  direction  in  the  warrant  that  it  be  served  in  the  daytime, 
unless  the  affidavits  are  positive  that  the  property  is  on  the  person  or  in  the  place 
to  be  searched,  in  which  case  he  may  insert  a  direction  that  it  be  served  at  any 
time  of  the  day  or  night.    [C.  L.  §  5412. 
GU.  Pen.  C.  |  U88. 

5092.  Warrant  void  after  ten  days.  A  search  warrant  must  be  exe- 
cuted and  returned  to  the  magistrate  who  issued  it  within  ten  days  after  its  date; 
after  the  expiration  of  this  time  the  wurant,  unless  executed,  shall  be  void. 
[C.  L.  §  5413. 

Chi.  Pen.  C.  g  1684. 

5093.  Officer  to  receipt  for  property  taken.  When  the  officer  takes 
property  under  the  warrant,  he  must  give  a  receipt  for  the  property  taken,  speci- 
fying it  in  detail,  to  the  person  from  whom  it  was  taken  by  him,  or  in  whose 
possession  it  was  found ;  or,  in  the  ^»ence  of  any  person,  he  must  leave  it  in 
the  place  where  he  found  the  property.    [C.  L.  §  5414. 

Cftl.  Pen.  C.  g  1535. 

5094.  Disposal  of  property  taken.  When  the  property  is  delivered  to 
the  magistrate,  he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it  or  its  proceeds, 
as  provided  for  the  disposal  of  stolen  or  embezzled  property  in  chapter  fifty-eight 
of  this  code.  The  magistrate  may,  if  such  stolen  or  embezzled  property  is  a  living 
animal  or  of  a  perishable  nature,  order  a  sale  thereof.  If  it  was  taken  on  a 
warrant  issued  on  the  grounds  stated  in  the  second  and  third  subdivisions  of  sec- 
tion five  thousand  and  eighty-two,  he  must  retain  it  in  his  possession,  subject  to 
the  order  of  the  court  to  which  he  is  required  to  return  the  proceedings  before 
him,  or  of  any  other  court  in  which  the  offense  in  respect  to  which  the  prop^ly 
taken  is  triable.    [C.  L.  §  5415, 

C^l.  Pen.  C.  2  1636*. 

5095.  Officer's  return  of  warrant  and  inventory.  The  officer  mast 
forthwith  return  the  warrant  to  the  magistrate,  and  deliver  to  him  a  written 
inventory  of  the  property  taken,  made  publicly  or  in  the  presence  of  the  person 
from  whose  possession  it  was  taken  and  of  the  applicant  for  the  waiTaut,  ii  they 
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are  present,  verified  by  the  affidavit  of  the  officer  at  the  foot  of  the  inventoty, 

ud  taken  before  tiie  magistrate  at  the  time,  to  the  following  effect:  "  I,  , 

tiie  officer  by  whom  this  warrant  was  executed,  do  swear  that  the  above  inventory 
contains  a  true  and  detailed  aooount  of  all  the  propeity  taken  by  me  on  tiie 
varrant"    [C.  L.  §  5416. 

CaL  Pea.  C.  $  1587. 

5096.  Who  may  obtain  copy  of  inventory.  The  magistrate  must 
thereupon,  if  required,  deliver  a  copy  of  the  inventory  to  the  person  from  whose 
poesessiou  the  property  was  taken,  and  to  the  applicant  for  the  warrant  [C.  L. 
8  6417. 

CkL  Pen.  C.  i  1S38. 

5097.  Trial  of  title  to  property.   Testimony  in  writing.   If  the 

grounds  on  which  the  warrant  was  issued  are  controverted,  the  magistr  ate  must 
proceed  to  take  testimony  in  relation  thereto.  The  testimony  of  each  witness 
must  be  reduced  to  writing  and  authenticated  in  the  manner  prescribed  for  taking 
the  depositions  of  witnesses  on  preliminary  examination.    [C.  L.  §  5418'i'. 

Cai.  Pen.  C.  }  1639*. 

Oepo^tion  of  witnees  on  preliminary  examination,  4670, 

6098.  Id.  When  property  to  be  restored.  If  it  appears  that  the 
property  taken  is  not  the  same  as  that  desciibed  in  the  warrant,  or  that  there  is 
no  prolHible  cause  for  believing  the  existence  of  the  grounds  on  wliich  the  wairant 
was  issued,  the  magistrate  must  cause  it  to  be  restored  to  the  person  from  whom 
it  was  taken.    [C.  L.  §  6419. 

CiL  Pen.  C.  g  1540. 

5099.  Return  of  papers  to  district  court,  or  trial.  The  magistrate 
most  annex  together  the  depositions,  the  search  warrant,  the  return,  and  the 
inventory ;  and  return  them  to  the  district  couiii  of  the  county  before  the  first 
day  of  its  next  term;  unless  he  has  jurisdiction  of  tlie  o£Fense,  in  which  case  he 
mast  retain  them  and  proceed  to  try  the  accused.    [C.  L.  g  5420*. 

Cti.  Pen.  C.  §  1541*. 

5100.  Person  charged  with  felony  to  be  searched.  When  a  person 
charged  with  a  felony  is  supposed  to  have  on  his  person  a  dangerous  weapon,  or 
anything  which  ma>y  be  used  as  evidence  of  the  commission  of  the  offense,  the 
officer  making  the  arrest  shall  cauee  him  to  be  searched,  and  the  weapon  or  other 
tiling  to  be  retained,  subject  to  the  order  of  the  court  in  which  the  defendant  may 
be  tried.    [C.  L.  §  5421. 

Cal.  Pen.  C.  i  1542*. 

Weapons  taken  irom  person  arrested,  i  4tt47.   Keceipt  for  property  taken,  S  S1S2. 

6101.  Procuring  search  warrant  without  cause,  a  crime.  A  per- 
son who  maliciously  and  without  -probable  cause  sliall  procure  a  search  warrant 
to  be  issued  and  executed,  shall  be  deemed  guilty  of  a  misdemeanor. 

N.  Dak.  (1886)  3  8470. 

5102.  Misconduct  in  serving  warrant,  a  crime.  A  peace  officer 
who,  in  executing  a  search  warrant,  shall  wilfully  exceed  his  authority  or  exer> 
dse  it  with  unnecessary  severity,  shall  be  deemed  guilty  of  a  misdemeanor. 

H.  Bak.  (1890)  i  8460. 


6103.  Rewards  for  apprehension  of  Aigitives.  The  governor  may 
offerareward,  not  exceeding  one  thousand  dollars,  payable  out  of  the  state  treasury, 
for  the  apprehension : 

1.    Ot  any  c(niviot  who  shall  have  escaped  from  the  state  prison;  or, 
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2.  Of  any  person  who  shall  have  committed,  or  shall  be  charged  with  tibe 
commission  of  a  felony.    [C.  L.  §  5273*;  '96,  p.  114*. 

N.  Dak.  (1895)  8  8482;  Gal.  Pen.  C.  g  1647*. 

5104.  Delivery  of  fugitive  upon  requisition.  A  person  charged  in 
asiy  state  or  territory  of  the  United  States  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  &nd  be  found  in  this  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  or  territory  from  which  he  shall  have  fled,  be 
delivered  over  by  the  governor  of  this  state,  to  be  removed  to  the  state  or  terri- 
tory having  iurisdiction  of  the  crime.    [C.  L.  §  6276*. 

Con.  U.  S.  art.  4,  sec.  2;  Csl.  Pen.  C.  2  154B.  The  TespoDBlbillty  of  determining  whether  he  i* 

Section  3376.  H.  S.  U.  S.,  embraces  every  offense  a  ftigitive  from  Jnsdce  rests  apon  the  guvemnieiit 

known  to  the  laws  of  the  demanding  stalie,  includ-  of  the  state  or  territory  in  which  the  arrosed  ww 

ing  misdemeanors.    In  re  Louiu  Reggel.  114  U.  S.  found.    If  the  governor's  determination  of  thst 

642.    Same  cane,  8  U.  21:  28  P.  055.  fact  is  subject  to  review  upon  habeas  corpus,  tiw 

Each  state  has  the  ngbt  to  prescribe  forms  of  accused  should  not  be  discharged,  if  the  proof  that 

pleading  and  proceas,  satject  on^  to  the  restraints  ho  was  a  fugitive  from  justice  is  not  as  fnll  may 

of  the  federal  constitution;  consequently  it  may  possibly  have  been  required.  Id. 

not  be  objected,  in  acase  involving  the  surrender  Fugitive  not  entitled  to  be  heard  on  appeal 

of  a  fugitive  from  justice,  that  the  indicbnent  is  not  People  v.  Tremayne,  3  U.  831;  3  P.  85. 
technically  framed,  if  it  substantially  conforms  to 
the  laws  of  the  demanding  state.  Id. 

5105.  Magistrate  may  issue  warrant.  A  magistrate  may  issue  a 
warrant  for  the  apprehension  of  a  person  so  charged,  who  shall  flee  from  justice 
and  be  found  witiiin  this  state.    [C.  L.  §  6277*. 

K.  Dak.  (1885)  ^  8484;  Cal.  Pen.  C.  i  1648. 

5106.  Proceedings  for  arrest  and  commitment  of  fugitive.  The 

proceedings  for  the  arrest  and  commitment  of  a  person  charged,  are  in  all  respects 
similar  to  those  provided  in  this  code  for  the  arrest  and  commitment  of  a  pereon 
charged  with  a  public  offense  committed  in  this  state,  except  that  an  exemplified 
copy  of  an  indictment  found,  or  other  judicial  proceedings  had  i^ainst  him  in  the 
state  or  territory  in  which  be  is  cliai^ed  to  have  committed  the  offense,  may  be 
received  as  evidence  before  the  magistrate.    [C.  L.  §  6277*. 

Mont.  Pen.  C.  i  2855;  N.  Dak.  (1886)  |  8485;  Cal.  Pen.  C.  $  15S0. 

5107.  Commitment  of  accused  to  await  requisition.  If  from  the 
examination  it  appeara  that  the  accused  has  committed  the  crime  alleged,  the  mag- 
istrate, by  warrant  reciting  the  accusation,  must  commit  him  to  the  proper  custody 
of  his  county,  for  such  time,  to  be  specified  in  the  warrant,  as  the  magistrate 
may  deem  reasonable,  to  enable  the  arrest  of  the  fugitive  under  the  warrant  of 
the  executive  of  this  state,  on  the  requisition  of  the  executive  authority  of  the 
state  or  territory  in  which  he  committed  the  offense,  unless  he  gives  bail  as  pm-, 
vided  in  the  next  section,  or  until  he  is  legally  discharged.    [C.  L.  §  5278*. 

Mont.  Pon.  C.  ?  2856;  N.  Dak.  (1896)  §  8486;  Cal.  Pen.  C.  5  1651. 

5108.  Id.  Bail.  The  magistrate  may  admit  the  person  arrested  to  bail 
by  an  undertaking,  with  sufficient  sureties,  in  such  sum  as  he  deems  proper,  for 
his  appearance  before  him  at  a  time  specified  in  the  undertaking,  and  for  his  sur- 
render, to  be  arrested  upon  the  warrant  of  the  governor  of  this  state.  [C.  L. 
§  5279*. 

Mont.  Pen.  C.  S  2S67;  N.  Dak.  (1895)  g  8487;  Cal.  Pen.  C.  i  1552. 

6109.  Notice  to  county  attorney  of  arrest.  Immediately  upon  the 
arrest  of  the  person  chaiged,  the  magistrate  must  give  notice  to  the  county 
attorney. 

Mont.  Fen.  0.  S  2858;      Dak.  (1885)  g  8488. 

5110.  Id.  Duty  of  county  attorney.  The  county  attorney  must 
immediately  thereafter,  give  notice  to  the  executive  authority  of  the  state  or  ter- 
ritory, or  to  the  prosecuting  attorney  or  presiding  judge  of  the  criminal  court  of 
the  city  or  county  therein  having  jurisdiction  of  the  offense,  to  the  end  that  a 
demand  may  be  made  for  the  arrest  and  surrender  of  the  person  charged. 

Mont  Fen.  C.  {  2850;  N.  Dak.  (1885)  g  8488;  Cal.  Pen.  C.  g  1554*. 
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6111.  Discharge  of  accused  for  lack  of  prosecution.  The  pereon 
arrested  must  be  dischai^ed  from  custody  or  bail,  unless  before  the  expiration  of 
the  time  designated  in  the  warrant  or  undertaking  he  is  furested  under  the  war- 
rant of  the  governor  of  this  state.    [G.  L.  §  5280*. 

Hont.  Fen.  a  i  2880;  N.  Dak.  (1886)  {  8480;  Oil.  Fen.  C  |  U55. 

5112.  Return  of  magistrate.  Procedure  in  district  court.  The 
m^istrate  must  return  his  proceedings  to  the  district  court  of  the  county,  which 
must  thereupon  inquire  into  the  cause  of  the  arrest  and  detention  of  the  person 
charged,  and  if  he  is  in  custody,  or  the  time  for  his  arrest  has  not  elapsed,  it 
may  discharge  him  from  detention,  or  may  order  his  undertaking  of  bail  to  be 
eano^ed,  or  continue  his  det^tion  for  a  longer  time  or  readmit  him  to  bail,  to 
appear  and  surrender -himself  within  a  time  specified  in  the  undertaking.  [C.  L. 
§  6280*. 

Mont.  Fen.  C.  i  2881;  N.  Dak.  (1605)  3  8491;  Cal.  Pen.  C.  1 1568. 

5113.  Fugitive  given  twenty-four  hours  to  demand  counsel. 
Habeas  corpus.  Any  person  who  is  arrested  within  this  state,  by  virtue  of  a 
^rarraut  issued  by  the  governor  of  tlus  state  upon  a  requisition  of  the  governor 

of  any  other  state  or  territory,  as  a  fugitive  from  justice,  under  the  laws  of  the 
Unit^  States^  shall  not  be  delivered  to  the  agent  of  such  state  or  territory  until 
notified  of  the  demand  made  for  his  surrender,  and  given  twenty-four  hours  to 
make  demand  for  counsel ;  and  should  such  demand  be  made  for  the  purpose  of 
suing  out  a  writ  of  habeas  corpus,  the  prisoner  shall  be  forthwith  taken  to  the 
judge  of  the  district  court,  and  ample  time  given  to  sue  out  such  writ,  such  time 
to  1^  determined  \jy  the  said  judge  of  the  district  court. 

N.  Dak.  (18S5)  §  8402. 

5114.  Id.  Penalty  for  violation  of  last  section.  Any  officer  who 
shall  deliver  such  p^^n  to  such  agent  for  extradition  without  first  having  com- 
plied with  the  provisions  of  the  preceding  section,  shall  be  deemed  guilty  of  a 
misdemeanor. 

Dak.  (1885)  §8493. 

5115.  Fugitives  from  this  state.  Demand.  Costs.  The  governor 
of  this  state  may,  in  any  case  authorized  by  the  constitution  and  laws  of  the 
United  States,  demand  of  the  executive  authority  of  any  other  state  or  territory 
within  the  United  States,  any  fugitive  from  justice  or  any  person  charged  with 
the  commission  of  treason,  felony,  or  other  crime  in  this  state,  and  appoint  agents 
to  receive  such  persons  for  and  on  behalf  of  this  state.  The  account  of  any  such 
agent  or  agents  employed  for  such  purposes  must  be  audited  by  the  board  of 
examiners,  and  be  paid  out  of  the  state  treasury. 

at.  Dak.  (18»)  i  8W4*. 

5116.  Id.  No  reward  to  public  officer.  No  compensation,  fee,  or 
reward  of  any  kind  can  be  paid  to  or  received  by  a  public  officer  of  this  state,  for 
a  service  rendered  or  expense  incurred  in  procuring  from  the  governor  the 
demand  mentioned  in  the  next  preceding  section,  or  the  surrender  of  the  fugitive, 
or  for  conveying  him  to  this  state,  or  detaining  him  herein,  except  as  provided  In 
the  next  preceding  section.    [G.  L.  §  5281=*'. 

y.  Dak.  (1885)  3  8486;  Mont.  Fen.  C.  1 2888;  Col.  Fen.  C.  I  1608*. 

5117.  Id.  Violation  a  misdemeanor.  A  violation  of  tlie  next  pre- 
ceding section  is  a  misdemeanor. 

N.  Dak.  (1895)  }  8496. 
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Chapter  58. 


DISPOSAL  OF  PROPERTY  STOLEN  OR  EMBEZZLED. 


6118.  Held  subject  to  order  of  magistrate.  When  proper^ 
alleged  to  have  been  stolen  or  embezzled  comee  into  the  custody  of  a  peace  officer, 
lie  must  hold  it  subject  to  the  order  of  tlie  magistrate  authorized  by  the  next  sec- 
tion to  direct  the  disposal  thereof.    [C.  L.  §  6396. 

Cal.  Pen.  C.  g  1407. 

5119.  Property  delivered  to  owner.  Order.  Oosts.  On  satishc- 

tory  proof  of  the  ownership  of  the  property,  the  magistrate  before  whom  the 
complaint  is  laid,  or  who  examines  the  chaise  against  the  person  accused  of  steal- 
ing or  embezzling  it,  must  order  it  to  be  delivered  to  the  owner,  upon  his  paying 
the  necessary  expenses  incurred  in  its  preservation,  to  be  certified  by  the  magis- 
trate. The  order  shall  entitle  the  owner  to  demand  and  receive  the  property. 
[C.  L.  §  5397. 

Cal.  Pen.  C.  {  14D8. 

6120.  Id.  If  property  stolen  or  embezzled  comes  into  custody  of  the 
magistrate,  it  must  be  delivered  to  tlie  owner  on  satisfactory  proof  of  his  title,  and 
on  his  paying  the  necessary  expenses  incurred  in  its  preservation,  to  be  certified  fay 
the  magiBtrate.    [0.  L.  §  6398.  . 

Cal.  Fen.  C.  2  140S. 

5121.  Sale  of  unclaimed  property.  Proceeds.  If  the  proper^ 
stolen  or  embezzled  is  not  claimed  by  the  owner  before  the  expiration  of  ox 
months  from  the  conviction  of  a  person  for  stealing  or  embezzling  it,  the  xnagtB- 
trato  or  other  officer  having  it  in  custody  must  sell  tiie  same  at  public  aacti<»i,  as 
provided  by  law  for  the  sale  of  personal  property  on  execution,  and  with  the  pro- 
ceeds pay: 

1.  The  expenses  necessary  for  its  preservation  and  sale. 

2.  Any  balance  into  the  county  treasury  of  the  county  in  which  the  oSesim 
shall  have  been  committed.    [C.  L.  §  5399. 

CbI.  Fen.  C.  i  1411* 

5122.  Property  taken  from  person  arrested.   Duplicate  receipt 

When  money  or  other  property  is  taken  from  a  defendant,  arrested  upon  a  charge 
of  a  public  offense,  the  officer  taking  it  must  at  the  time  give  duplicate  receiptB 
therefor,  specifying  particularly  the  amount  of  money  or  the  kind  of  property 
taken;  one  of  which  receipts  he  must  deliver  to  the  defendant  and  the  other  he 
must  forthwith  file  with  tlie  clerk  of  the  court  to  whtdi  the  complaint  and  other 
papers  in  the  case  are  required  by  law  to  be  sent.  When  such  property  is  takes 
by  a  police  officer  of  any  incorporated  city,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  the  other  with  the  property,  at  once  to  the  person  in  char^ 
of  the  police  office  in  such  city.    [C.  L.  §  6400. 

Cal.  Pen.  0.  g  1412». 

WeapoUB  taken  from  arrested  person,  §3  4647,  5100. 

5123.  Becpster  to  be  kept  at  police  station.  The  person  having 
chaise  of  the  police  office  in  any  incorporated  city  must  enter  in  a  suitaUe  bode 
a  description  of  every  article  of  property  alleged  to  be  stolen  or  embezzled,  and 
brought  into  the  office  or  taken  from  the  person  of  a  prisoner,  and  must  attach 
a  number  to  each  article,  and  make  a  corresponding  entry  thereof.    [C.  L.  §  5401. 

Cal.  Pen.  C.  1 141S". 
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Chapter  59. 

•  JUSTICES'  COURTS. 

COMPLAINT,  WABBANT,  PLEA,  AND  CHANQB  OF  VSNUB. 

6124.  Jurisdiction  extends  to  county  limits.   In  criminal  cases  the 
jnr»diction  of  iustices  of  the  peace  ext«ida  to  the  limits  of  their  respective 
cotinties.     [C.  L.  §  5385. 
Crimiiul  juriadictioD  of  jast'ices  of  the  peace,  {  691. 

6126.  Requisites  of  complaint.  Proceedings  and  actions  before  a 
jostice's  court  for  a  public  offense  munt  be  commenced  by  complaint  under  oath, 
settiDg  forth  the  offense  chm-ged,  with  such  particulars  of  time,  place,  person, 
and  property  as  to  enable  the  iTefendant  to  understaud  distinctly  the  character  of 
the  offense  complained  of,  and  to  answer  the  complaint.     [C.  L.  §  5305*. 

CU.  Pen,  C.  i  1428*.  Pleadinits  before  a  Jnstice  of  the  peace  moEt  coO' 

Approval  of  county  attorney  as  to  issaance  of     taia  all  the  material  qualities  of  a  common  law 
wtrraat,  i9  VfO,  4615.    For  provisions  conceriiiug     pleading,  and  an  inl'ormation  or  compWnt  must 
ccmplaint,  warrant,  arrest,  preliminary  ezamina-     show  affirmatively  that  a  crime  has  been  Oftm- 
Uons,  etc.,  in  cases  where  a  justice  has  no  jurisdic-     milted.    Ex  parte  Wfaeman,  I  V.  88. 
Qon  except  as  a  committing  magistrate,  $}  4610- 
4flS7,   Justice  mny  examine  complainant  and  his 
witnesses,  I  4612. 

6126.  Warrant  of  arrest.  Form.  If  the  justice  of  the  peace  is  satisfied 
that  the  offense  complained  of  lia.s  been  committed,  he  most  issue  a  warrant  of 
srreBt,  which  must  be  substantially  in  the  following  form: 

State  of  Utah,  1 
County  of  .  | 

The  state  of  Utah  to  any  sheriff,  constable,  marshal,  or  policeman  in  this  state : 

Complaint  upon  oath  having  been  matle  this  day  before  me  ,  justice  of 

the  peace,  by  C  D  that  the  offense  of  (de^gnating  it  generally)  has  been  com- 
mitted, and  accusing  E  K  thereof ;  you  are  therefore  commanded  to  arrest  the 
above  named  E  F  and  bring  him  before  me  forthwith  at  (naming  the  place). 

Witness  my  hand  at  ,  this  day  of  ,  A.  D.  18 — . 

A  B,  Justice  of  the  peace.    [C.  L.  §  5306. 

ChL  Pen.  C.  g  14S7*.  Bail  generaUy,  U  4068-5010.  Arrest.  U  4635-4654. 

6127.  Justice  to  keep  docket.  Elntries.  A  docket  must  be  kept  by 
the  justice  of  the  peace,  in  which  must  be  entered  each  action,  and  the  proceed- 
ings of  the  court  therein.    [C.  L.  §  5307. 

Chi.  Pen.  C.  i  1428*.  Docket  of  justice,  dvll  pn>cedaT«,  i  3757. 

5128.  Trial.  Complaint  to  be  read.  Plea.  Before  the  trial  com- 
mences, the  complaint  must  be  distinctly  read  to  the  defendant,  and  he  must  be 
asked  if  he  is  designated  therein  by  h.i&  right  name,  and  be  required  to  plead. 

N.  Dak.  (1805)  36763.  person  before  final  judgment  be  compelled  to 

BiiEht  of  accn-ed  persons,  Con.  art.  1,  sees.  7-18:  advance  moner  or  feea  to  seonrerightR guaranteed, 
H  4618-4516.    In  no  Instaniw  ahall  any  acouBed     Con.  art.  1,  12. 

5129.  Name  of  defendant.  Four  kinds  of  pleas.  If  the  defendant 
objects  that  he  is  wrongly  named  in  the  complaint  and  gives  his  right  name,  the 
proceeding  shall  be  amended  accordingly.  If  he  does  not  give  his  right  name, 
he  is  thereafter  precluded  from  making  any  objections  on  tlie  grounds  that  he  in 
not  designated  by  his  right  name.  There  are  four  kinds  of  pleas  to  a  complaint; 
a  plea  of — 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  offense  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty. 
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4.    Once  in  jeopardy,  which  may  be  pleaded  with  or  withoat  the  plea  of  not 

guilty.     [C.  L.  §  5308*. 


5130.  Fleas  must  be  oral.  Plea  of  guilty.  EOfflier  oQisnBe.  £vecy 
plea  must  be  oral  and  entered  in  the  minutes.  If  the  d^tendant  pleads  gaOty. 
the  court  may,  before  entering  such  plea  or  pronouncing  judgment,  examine 
witnesBes  to  ascertain  the  gravity  of  the  offense  committed;  and  if  it  appears  to 
the  court  that  a  higher  offense  has  been  committed  than  the  offense  chained  in  the 
complaint,  the  court  may  order  the  defendant  to  be  committed  or  admitted  to 
bail,  to  answer  any  information  that  may  be  filed  or  any  indictment  that  may  be 
found  against  him.    [C.  L.  §  5309*. 

Cal.  Pen.  C.  g  1489*. 

5131.  When  trial  to  begin.  Upon  a  plea  other  than  a  plea  of  guilty, 
unless  a  jury  is  demanded  or  an  adjournment  or  change  of  venue  is  not  granted, 
the  court  must  proceed  to  try  the  case.    [G.  L.  §  531^. 

Cal.  Pen.  C.  g  1430». 

5132.  Change  of  place  of  trial.  Grounds.  Affidavit.  A  change  ol 

the  place  of  trial  may  be  had  at  any  time  before  the  trial  commences: 

1.  When  l^e  defendant  files  an  affidavit  in  writing,  stating  that  he  has 
reason  to  believe,  and  does  believe,  that  he  cannot  have  a  fair  and  impartial  trial 
of  the  action  before  the  justice  about  to  try  the  same,  by  reason  of  the  biasOT 
prejudice  of  such  justice,  the  action  must  be  transferred  to  a  justice  of  the  county 
agreed  upon  by  the  parties,  or,  if  there  is  no  agreement,  to  the  nearest  justice 
within  the  county  to  which  such  objection  does  not  apply- 

2.  When  it  appears  by  affidavit  that  the  defencUmt  cannot  have  a  fair  and 
impfurtial  trial,  by  reason  of  the  prejudice  of  the  dUz&nB  of  the  precinct  or  city, 
the  action  must  be  transferred  to  a  justice  of  a  precinct  in  the  same  ooonty  whoe 
the  same  prejudice  does  not  exist.    [C.  L.  §  5311*. 

Cal.  Feu.  C.  g  I431». 

5133.  Id.  But  one  change  allowed.  The  place  of  trial  shall  not  be 
changed  more  than  once.    [C.  L.  §3539*. 

Cal.  C.  av.  p.  i  834». 

5 1 34.  Procedure  when  change  ordered.  When  a  change  of  the  place 
of  trial  is  ordered,  the  justice  must  forthwith  attach  to  the  original  pi^rs  a  eer- 
tified  copy  of  his  docket  entries  in  the  action,  and  deliver  the  same  to  an  officer, 
who  must  execute  the  order  without  delay  by  taking  the  defendfuit,  if  in  custody, 
before  the  justice  named  and  delivering  to  such  justice  the  papers  so  reoeiTed. 
Upon  receipt  thereof  the  justice  to  whom  the  action  is  transferred  mustproceedin 
the  same  manner  as  if  the  proceeding  or  action  had  been  originally  commoioed 
in  his  court.    [C.  L.  §  5312*. 

N.  Dak.  (189B)  ^  6750,  OTSl;  Cal.  Pen.  C.  g  1432*. 

5135.  Postponement  of  trial  for  cause.  Before  the  commenoeraent 
of  a  trial  in  a  justice's  court  either  party  may,  upon  good  cause  shown,  have  a 
reasonable  postponement  thereof.    [C.  L.  §  6313. 

Gal.  Pen.  C.  2  148S*. 

5136.  Grounds  of  demurrer  to  complaint.  The  defendant  may 
demur  to  the  complaint  when  it  appears  upon  the  face  thereof : 

1.  That  it  does  not  conform  to  the  requirements  of  section  fifty-one  hundred 
and  twenty-five. 

2.  That  the  facts  stated  do  not  constitute  a  public  oB&iee.    [C.  Jj.  §  5315. 

5137.  Demurrer  sustained.  New  complaint  or  discharge.  If  tbe 
demurred  be  sustained  a  new  complaint  must  be  filed  within  such  time  not  exceed* 
ing  one  day  as  the  justice  may  name;  if  such  new  oompUunt  be  not  filed  tiM 
defendant  must  be  discha]^;ed.    [0.  L.  §  5316. 


N.  Dak.  (1895)  g  8753»;  CW.  Pen.  C.  §  1428*. 
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5138.  Trial  in  defendant's  absence  forbidden.  Exception.  The 

trial  must  not  proceed  in  the  absence  of  the  defendant^  unless  he  volnntarily 
absents  himself  with  full  knowledge  that  the  trial  is  being  had.    [C  L.  §  5314*. 

Cal.  Fen.  C.  2  1434* 

5 1 39.  Jury  waived  unlete  demanded.  A  trial  by  j  ury  shall  be  deemed 
to  be  waived  unless  a  jury  is  demanded  by  eitii^  party.    [C.  L.  §  5318. 

C»l.  Pen.  C.  g  1435*.  agsinst  city  ordinance,  2  241.    Trial  must  be  by 

When  defendant  not  entitled  to  jury  for  offboBe     jary  anless  tbe  same  ie  waived,  g§  4516, 4810. 

6140.  Jurors:  summoning,  qualifications,  challenges.  The  quali- 
fications of,  and  manner  of  summoning  jurors  to  serve  in  justices'  courts  are 
prescribed  under  the  title  of  "Jurors"  title  thirty-five  of  the  Revised  Statutes. 
The  provisions  of  chapter  thirty-two  of  the  code  of  criminal  procedure,  rdative  to 
challeu^ng  jurors,  shall  govern,  as  far  as  the  same  shall  be  applicable.  [C.  L. 
§§  5318*,  5319*,  and  6329*. 

CW.  Pen.  C.  2  1485» 

Joron,  22  1S01-»S3.   Challenging  jurors,  U  4816-4844. 


5141.  Oatil  administered  to  jury.  The  jury  having  been  impaneled 
the  court  must  administer  to  them  the  following  oath :  "You  do  swear  that  you 
will  well  and  truly  try  this  issue  between  the  state  of  Utah  and  A  B,  the  defend- 
ant, and  a  true  verdict  render  according  to  the  evidence.'*    [C  L.  §  6330*. 

Oil.  Pen.  C.  ?  148^. 

6142.  Duty  of  jury.  Public  trial,  etc.  After  the  jury  shall  be  sworn 
they  must  sit  together  and  hear  the  proofs  and  allegations  of  the  parties  which 
must  be  delivered  in  public  and  in  the  presence  of  the  defendant.    [C.  L.  §  5331. 

Oal.  Fan.  C.  {  1488.  When  slttlngfl  public,  }  686;  when  not,  J  69& 

5143.  Court  to  decide  questions  of  law;  cannot  charge  as  to 
&cts.  The  court  must  decide  all  questions  of  law  which  may  fu*ise  in  the  course 
of  the  trial,  but  can  give  no  charge  with  respect  to  matters  of  fact.  [C  L. 
§5332. 

Cal.  Pen.  C.  i  14S9. 

5144.  Jury  may  decide  in  court  or  retire.  Oath  of  officer.  After 
hearing  the  proofs  and  allegations,  the  jury  may  decide  in  court  or  may  retire  for 
confflderation.  If  they  do  not  immediately  agree,  an  officer  must  be  sworn  to  the 
following  effect:  "You  do  swear  that  you  will  keep  this  jury  together  in  some 
quiet  and  convenient  place,  that  you  will  not  permit  any  person  to  speak  to  them, 
nor  speak  to  them  yourself,  unless  by  order  of  the  court,  or  to  ask  them  whether 
they  have  agreed  upon  a  verdict;  and  that  you  will  return  them  into  court  when 
they  shall  have  so  agreed,  or  when  ordered  by  the  court."    [C.  L.  §  5333. 

CU.  Pen.  C.  2  1440. 

5145.  Verdict  delivered  in  public.  Entry  of  When  the  jury  shall 
have  agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the  court,  who  must 
enter  it,  or  cause  it  to  be  entered,  upon  the  minutes.    [C.  L.  §  5334. 

Oal.  Pen.  C.  §  1441*. 

Verdict  of  jury  must  be  ananimoDa,  Con.  art.  1,  sec.  10. 

6146.  Verdict  as  to  one  or  more  of  defendants.    Retrial  of 

others.    When  several  defendants  shall  be  tried  together,  if  the  jury  cannot 
Agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard  to 
whom  they  do  agree,  on  which  a  judgment  must  be  entered  accordingly,  and  the 
case  as  to  the  rest  may  be  tried  by  another  jury.    [0.  L.  §  6336. 
CU.  Pen.  C.  i  1442. 
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5147.  Form  of  verdict.  The  verdict  of  the  jury  on  a  plea  of  not  guil^ 
must  be  to  the  effect  that  the  jury  find  the  defendiuit  *'guilty,"  or  "not  guilty," 
as  the  case  may  be.  On  any  other  plea,  the  verdict  most  be  "fortiie  state," 
or  "  for  the  defendant."    [C.  L.  §  5076*. 

GU.  Pen.  C.  {  1151*. 

5148.  Jury  dischargped  after  verdict.  Exception.  The  jury  cannot 
be  discharged  after  the  cause  is  submitted  to  them,  until  they  have  agreed  upon 
and  rendered  their  verdict,  nnleaa  for  good  cause  the  court  sooner  discharges 
them.    [C.  L.  §  6336. 

C»l.  Pen.  C.  i  1443. 

6149.  Retrial  when  jury  fbil  to  agree.  If  the  jury  is  discharged,  as 
provided  in  the  last  section,  the  court  may  proceed  again  to  the  trial,  in  the  same 
manner  as  upon  the  first  trial,  and  so  on  until  a  verdict  is  rendered.    [C.  L. 

§  6337. 

Cal.  Pen.  C.  §  1444. 

5160.  Sickness  of  juror.  Procedure.  If  a  juror  be  incapacitated  by 
sickness  for  attendance  through  the  trial,  another  juror  may  be  summoned  and 
the  trial  commenced  over  again,  or  thejury  dischiuged  and  anew  jury  impanded. 

[C.  L.  §  6338.  ! 

Ckl.  Fan.  C.  1 11S8*. 

NBW  TBIAL  AND  ABBBST  OF  JUDGMENT. 

5151.  Motion  must  be  made  before  judgment.  At  any  time  before  I 
judgment,  the  defendant  may  move  for  a  new  trial  or  in  arrest  of  judgmat 
[C.  L.  §  5339. 

Cal.  Fen.  C.  }  1460. 

5152.  Q-rounds  for  new  trial.  '  A  new  trial  may  be.granted  in  tiie  fol- 
lowing cases :  i 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defendant,  nnl^  he 
has  voluntarily  absented  himself  with  full  knowledge  that  a  trial  was  being  had. 

2.  When  the  jury  shall  have  received  any  evidence  out  of  court.  | 

3.  When  the  jury  shall  have  separated  without  leave  of  court,  after  having 
retired  to  deliberate  npon  tiieir  verdict,  or  been  guilty  of  any  misconduct  tending 
to  prevent  a  fair  and  due  consideration  of  the  case. 

4.  When  the  verdict  shall  have  been  decided  by  lot,  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors. 

5.  When  there  shall  have  been  error  in  the  decision  of  the  court,  given  on 
any  question  of  law  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  defendant,  and  whidi 
he  could  not,  with  reasonable  diligence,  have  discovered  and  produced  at  the 
trial ;  but  when  a  motion  for  a  new  trial  is  made  upon  this  ground,  the  defendant 

must  produce  at  the  hearing  the  affidavits  of  the  witnesses  by  whom  such  newly  \ 
discovered  evidence  is  expected  to  be  given.    [C.  L.  §  5340. 

Cal.  Pen.  C.  §  1461.  New  trial,  district  court,  ^  4960^954. 

5153.  Q-rounda  for  motion  in  arrest  of  judgment.  The  motion  in 
arrest  of  judgment  may  be  founded  on  any  substantial  defect  in  the  complaint, 
and  the  effect  of  an  arrest  of  judgment  shall  be  to  place  the  defendant  in  the 
situation  in  which  he  was  before  the  trial  was  had.    [C.  L.  §  5341. 

CU.  Pen.  C.  2  1468.  Anwt  of  Jodgment,  district  courts  H  4801-4IH. 

JUDGMENT  AND  EXECUTION. 

6164.  time  for  pronouncing  jud^ent.  Postponement.  After  a 
plea  or  verdict  of  "  guilty,"  or  after  a  verdict  against  the  defendant,  the  court 
must  i^point  a  time  for  rendering  judgment,  which  must  not  be  more  than  two 
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days  nor  less  tbau  six  hours  after  the  verdict  is  rendered,  unless  the  defendant 
waives  the  postponement,  or  the  judgment  is  arrested,  or  a  new  trial  firauted. 
If  postponed,  the  court  may  hold  the  defendant  to  bail  to  appear  for  judgment. 
Unless  such  postponem«it  is  demanded,  it  shall  be  deemed  to  be  waived.  [0.  L. 
§6348*. 

OaL  Pea.  C.  {  14i9*.  Bat  tolal  term  of  imarisoaineaC  under  sentenoe 

Bjy  orRirl  anierelgbteea  maybe  Bent  to  indas-     by  justice  of  pence  cannot  be  made  to  exceed  six 
tiul  acbool,  S  2142.  months.    £x  parte  Lewis,  10  U.  47;  41  P.  1077. 

5155.  Judgment  on  plea  of  guilty.  Fine.  Imprisonment  at  labor. 

When  a  defendant  pleads  guilty  or  is  convicted,  the  court  must  render  judgment 

Uiat  he  be  punished  by  a  fine  or  imprisonment,  or  by  both,  with  or  without  costs. 

A  judgment  for  the  payment  of  a  fine,  or  of  a  fine  and  costs,  may  also  direct  that 

the  d^endant  be  imprisoned  at  hard  labor  until  such  fine,  or  suqh  fine  and  costs 

are  paid,  in  the  proportion  of  one  day's  imprisoament  for  every  dollar  of  the  fine 

and  costs.    [C.  L.  §§  5343,  5344*. 

Cal.  Fen.  C.  {  1445,1446*.  which  the  legialatnre  coold  confer  on  justices  of 

Imprisonment  at  lalmr  whether  or  not  so  dedg-  the  peace  under  the  Organic  Act.    People,  ex  re). 

nited.9  4B30.   Fine  And  impriMnment,  2  QU.  Fees  Yearian,  v.  Spiers,  4  U.  385;  10  P.  609;  11  P.  509. 

ofjaBticeR  of  the  peace.  U  078,  979.  Id.,  4  U.  482;  11  P.  618.    Overruled  in  People  v. 

The  legislature  of  the  territory  conld  confer  on  DouKlasa,  5  U.  283;  14  P.  801. 

jutices  of  the  peace  no  jnrisdiction  in  criminal  A  justice  of  the  peace  exhausts  bis  inrisdiction  in 

«Heii  except  that  nsaally  exercised  bysncb  jastiees  sent  ncing  tbe  dofendaat  to  imprl  onment  for  » 

■t  the  date  of  the  passage  of  the  Organic  Act,  and  period  of  nx  monthH,  and  has  no  TOlid  antbority  to 

MtiioritT  to  impose  a  nne  in  any  sum  less  tban  acUudge  that  he  be  further  Imprisoned  in  de&alt  of 

9Bn,  and  an  imprisonment  ior  a  term  not  exceed-  payment  of  the  fine  imposed.   In  re  Lewis,  10  TJ. 

ing  dx  months,  is  is  excess  of  the  JorlsdleUon  47;  41  P.  1077. 

5156.  Acquittal.  When  complainant  to  pay  costs.  When  the 
defendant  is  acquitted,  he  must  be  immediately  discharged.  If  it  appears  to 
the  court  that  the  prosecution  was  malicious  or  without  probable  cause,  it  may 
render  a  Judgment  that  the  complainant  pay  the  costs  of  the  action,  which  judg- 
ment may  be  enforced  in  the  same  manner  as  a  judgment  in  a  civil  action ;  and 

the  complainant  shall  have  the  same  right  of  app^.    [C  L,  §  5846*.  VvV 

Cal.  Pen.  C  2  1447».  'f***  "'^ 

5157.  Fine  without  imprisonment.   Execution.  A  judgment  whidi  Vv^'»>\*^ 
impoeee  a  fine  without  directing  that  the  defendant  be  imprisoned  until  the  same 
is  satisfied,  may  be  enforced  in  the  same  manner  as  a  judgment  in  a  civil  action, 
and  execution  shall  issue  accordingly. 

N.Dak.  (1696)  {6787*. 

6168.  Judgment  of  imprisonment,  how  executed.  A  judgment  of 
imprisonment  must  be  executed  by  delivering  the  d^endant  into  the  custody 
of  the  E^erift  or  other  officer  in  chfu^  of  the  county  jail.  A  copy  of  the  judg- 
ment, duly  certified  by  the  justice,  is  a  sufficient  warrant  for  the  doing  of  every 
act  necessary  or  proper  in  the  due  execution  thereof.  The  officer  shall,  upon  dis- 
charging the  defendant,  return  such  copy  to  the  justice,  with  an  account  of  his 
doings  indorsed  thereon,  and  must  at  the  same  time  pay  over  to  the  justice  all 
money  which  he  may  have  received  from  the  defendant  in  payment  of  the  fine. 
[C.  L.  §  5350*. . 

N.  Dak.  (U95)  i  «7«»»  ffMS*. 

5159.  Fines,  etc.,  to  be  paid  into  county  treasury.  When  a  fine  is 
paid  or  bail  is  forfeited,  the  justice  must  pay  the  same  to  tiie  county  lareasnrer 
vithm  thirty  days  thereafter.    [G.  L.  §  6352*. 

Cal.  F«n.  C.  { ItfT*. 

APPOAL. 

5160.  Appeal  must  be  taken  within  thirty  days.  Any  defendant 
in  a  criminal  action  Med  before  a  justice  of  the  peace  may  appeal  from  the  final 
jodgment  therein  to  the  district  court  of  the  county  where  the  court  of  such  justice 
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is  held,  at  Any  time  within  thirty  days  from  the  time  of  the  rendition  of  the  jad|f> 
meut.    [0.  L.  §  5379. 

Cal.  Pen.  C.  i  1496*. 

AppeHl  from  Jastloe's  eoQit,  finality,  Con.  art.  S,  seo.  9;  2  071. 

6161.  Appeal  how  taken.   Notice  and  undertaking.  The  appeal 

Bhall  be  taken  by  giving  notice  and  by  filing  an  undertaking  by  or  on  behaLf  of 
the  appellant,  in  at  least  double  the  amount  of  the  fine  or  of  the  fine  and  costs, 
aa  the  case  may  be,  with  at  least  two  good  and  sufficient  sureties,  and  conditioned 
that  the  appellant  will  appear  at  the  first  term  of  the  court  ther^fter  to  which 
the  appeal  is  taken  and  answOT  the  charge  of  which  he  shall  have  been  oonTicted, 
or  will  appear  in  whatever  court  it  may  be  prosecuted,  and  will  at  all  times  bold 
himself  amenable  to  the  orders  and  process  of  such  court,  and  if  convicted  will 
appear  for  judgment  and  surrender  himself  in  execution  thereof;  or,  if  he  fails  to 
perform  either  of  these  conditions,  that  the  sureties  will  pay  to  the  state  of  Utah 
or  to  the  municipal  corporation  as  the  case  may  be,  the  sum  specified  in  the 
undertaking.  [C.  L.  §  5380*. 
Cal.  Pen.  C.  2  1467*. 

-Undertaking  on  appeal,  qualifications  of  bail,  {  SOW. 

6162.  Notice  of  appeal  to  be  filed  and  eenred.  N^otice  of  appeal 
shall  be  filed  with  the  justice,  and  a  copy  thereof  shall  be  served  on  the  county 
attorney.    [C.  L.  §  5380*. 

N,  Dak.  (1895)  I  6782*. 

5163.  Justice  to  transmit  papers  on  appeal.  Deposit.  The  jus- 
tice must,  within  ten  days  after  an  appeal  is  perfects,  transmit  to  the  clerk  of 
the  district  court  all  papers  relating  to  the  case  and  a  certified  copy  of  his  docket 
If  money  shall  have  been  deposited  in  lieu  of  bond,  it  must  accompany  the  return. 

[C.  L.  §  5381*. 

N.  Dak.  (1806)  2  6786*. 

5164.  Witnesses  may  be  required  to  give  bonds.  "When  an  appesl 
is  taken,  the  justice  must,  if  applicafdon  is  made  by  the  county  attorney,  caon 
all  material  witnesses  on  behalf  of  the  prosecution  to  enter  into  an  undertaking 
in  like  manner  as  in  a  case  where  a  def^dfuit  is  held  to  answer  on  a  preliminary 
examination.    [C.  L.  §  5381*. 

N.  Dak.  (1895)  3  6785. 

6165.   Trial  anew  in  district  court.   Dismissal  of  appeaL  An 
appeal  duly  perfected  transfers  the  action  to  the  district  court  for  trial  anew.  The  I 
appeal  may  be  dismissed  on  either  of  the  following  grounds : 

1.  For  failure  to  take  the  same  in  time. 

2.  For  failure  to  appeu*  in  the  district  court  when  required. 

3.  For  failure  to  file  a  sufficient  undertaking;  provided,  that  no  appeal  shsU  i 
be  dismiBB^  for  any  insafficiency  or  informality  in  the  undertaking,  if  the  defend-  | 
ant  files  a  suifident  undertaking  in  pursnanoeof  an  order  of  court.    If  theaiq>eal 

lis  dismissed,  a  copy  of  the  order  of  dismissal  must  be  remitted  to  the  justice,  who 
may  proceed  to  enforce  the  judgment.    [C.  L.  §§  5382*,  5383*,  6384*. 

Rule  requiring  appellant  to  par  clerk's  fees  for  missal,  is  valid.  Salt  Lake  City  t.  Eedwine,  6  V- 
filing  and  jury  fee  under  5457  within  thirty  days  335;  23  P.  756.  Legg  v.  Larson,  7  U.  110;  25P.nL 
after  papers  are  received,  under  penalty  of  dis- 

5 1 66.  Dismissal  of  complaint  on  appeal.  G-rounds.  The  complaint, 
on  motion  of  defendant,  may  be  dismissed  upon  the  following  grounds: 

1.  That  the  justice  did  not  have  jurisdiction  of  the  offense. 

2.  That  more  than  one  o£fen8e  is  chai^jed  th^in. 

3.  That  the  facts  stated  do  not  constitute  a  public  offense. 

W.  Dak.  (1895)  §e787». 

5167.  Defendant  to  plead  anew.  Procedure.  If  the  d^endant 
does  not  cbject  to  the  complaint  for  'any  of  the  causes  above  specified,  or  if  his 
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objectaoDs  sure  ov«Tuled,  he  must  be  required  to  plead  as  to  an  indictment  or 
information,  without  regard  to  any  plea  entered  before  the  justice.  In  other 
respects,  the  proceeding  shall  be  the  same  as  in  criminal  actions  originally  com- 
menced in  the  district  court,  and  judgment  shall  be  rendered  and  carried  into 
effect  accordingly. 
N.  Dsk.  118»)  i  0787. 


6168.  Subpconas:  proceedings  governing.  A  justice  of  the  peace 
may  issue  subpoenas  for  wibiesses  or  for  interpreters,  and  punish  disobedience 
thereof,  as  provided  in  chapter  forty-seven  of  this  code.  The  names  of  all  the 
witnesses  desired  hy  both  parties  may  be  included  in  the  same  subpcana.    [C.  L. 


516d.  BaU:  provisions  governing.  The  defendant  at  any  time  after 
his  arrest  and  before  conviction,  may  foe  admitted  to  bail.  The  provisions  of 
chapter  forty-five  of  the  code  of  criminal  procedure  in  district  courts,  relative  to 
bail,  shall  be  applicable  to  bail  in  justices'  courts. 

Bail,  $$  4fi83-«)10. 

5170.  Contempt :  provisions  governing.  The  provisions  of  the  code 
of  civil  procedure  in  justices'  courts,  relative  to  contempts,  shall  be  applicable  to 
the  criminal  procedure  in  justices'  courts. 

Contempts,  U  3752-S7Se. 

5171.  Entitling  affidavits:  provisions  governing.  The  provisions 
of  section  five  thousand  and  seventy-nine  in  respect  to  entitling  affidavits  are 
i^plicable  to  justices'  courts. 

5172.  Competency  of  witnesses:  provisions  governing.  Thepro- 
vimons  of  chapter  forty-six  of  this  code,  relative  to  the  competency  of  witnesses, 
shall  be  applicable  to  the  criminal  procedure  in  justices'  courts.  ' 

Witnesaes  and  evidence,  S3  SOll-SOie. 

51 73.  When  justice  may  depute  a  person  to  act  as  constable.  A 

justice  of  the  peace  may  depute  in  writing  any  suitable  and  discreet  person  to  act 
as  constable  when  no  constable  is  at  hand  and  iAke  nature  of  the  bu^ness  requires 
immediate  action.    [C.  L.  §  6389. 


omniRAXj  pBovisxoNs. 


§  5370*. 


Oa.  Pen.  C.  i  I459». 


Sabpcenafi,  etc.,  6017-SOSe. 


CERTIFICATE  OF  AUTHENTICATION. 


We,  the  undersigned,  Richard  W.  Young,  Grant  H.  Smith,  and  WiUiam 
A.  Lee,  Commissioners  appointed  to  revise,  annotate,  and  publish  the  Revised 
Statutes  of  Utah,  and  James  T.  Hammond,  Secretary  of  State,  certify  that  we 
have  examined  and  compared  the  foregoing  printed  sections  of  the  Revised 
Statutes  with  the  acts  passed  at  the  second  regular  session  of  the  Legislature  of 
the  State  of  Utah,  and  that  the  same  are  prepared  in  conformity  therewith,  and 
are  a  full,  true,  and  correct  copy  of  the  statutes  of  Utah  in  force  January  1, 1898. 

WiTiTEss  "Whereof,  we  have  hereunto 
set  our  hands,  and  the  said  Secretary 
of  State  has  affixed  the  Great  Sea!  of 
the  State  of  Utah,  this  15th  day  of 
November,  A.  D.  1897. 

RICHARD  W.  YOUNG, 
GRANT  H.  SMITH, 
WILLIAM  A.  LEE, 

Commissionere. 

JAMES  T.  HAMMOND, 
Secretary  of  State. 
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ABAin>ONMBNT  Sec. 

or  neglect  of  children,  peoalty  4224,  4225 

of  water  right   1262 

desertion,  ground  for  divorce   1208 

separate  maiatenance  1216-1220 

ABA.TEIMENT 
of  nuisance,  damages  for  muntMniog. . .  3506 

of  legacies  2805,  280B,  2809 

action  does  not  abate  hj  death  2920,  3860 

by  transfer.  .2920,  ?620 
of  taxes  of  indigents,  etc  2579,  2690 

ABBBSVTATIONS  AlTD  NUMBERS 
common,  use  permitted   719 

ABDITOTtON 

generally  4173 

for  parpoees  of  prosUtntion,  penal^, 

4232,  4223 

juiisdictioa  of  action  45S1 

of  children,  penalty  4173 

evidence  on  trial  for   4858 

of  voter,  penalty   898 

of  patient  from  insane  asylnm,  penalty..  2204 

ABORTION 

defined,  penalty   4226 

no  conviction  on  testimony  of  woman 

alone   4858 

woman  soliciting  or  submitting  to,  pen- 
alty  4227 

ABSCONDING  DEBTOR 

arrest,  procedure,  (J.  C.  3696-3701 ),  3010^035 

discharge  from  3036-3044 

ABSTRACT 

of  title,  recorders  to  make   627 

liability  of  county  ,   627 

license  to  make,  bond   629 

liability  of  abstracter   629 

in  partition  suit,  cost  3569,  3570 

record,  county  recorder  to  keep   620 

of  judgment  by  justice  of  the  peace,  filing, 
eflFect  3733-3735 

AOOEPTAN  OSl—SeeNegotiable  Instruments. 

AOOESSOBIBS 

who  are  4074,  4075 

before  the  &ct  are  principals  4074,  4761 

after  the  fact  not  an  accomplice,  note. . .  4862 

jorisdiotion  of  indictment  against   4586 

allegations  in  indictment   4751 

tried  and  punished  though  principal  is 
not   4752 


ACCESSORIES— ctmcZutfMi.  Bsa 

punisbment  ,   4076 

to  a  lottery,  penalty   4266 

non-resident,  punishable  here.   4078 

AOOIDENT 

excuses  homicide,  when   4168 

or  surprise,  ground  for  new  trial, 

(J.  C.  3742),  3392 

AOOOMPLIOB— See  Accessories. 

in  election  offense,  penalty   903 

testimony  must  be  corroborated   4863 

ACCOUNT 
executors  and  administrators  to  render, 

3941-3947 

guardian  to  render  4011 

trustees  after  distribution  to  render   3977 

action  on,  items  not  pleaded  3B88 

items,  demand  for  2988,  3474 

limitation,  four  years.. .  .2876,  2862 
admitted  if  denial  not  veri^ed, 

(J.  C.  3722),  2984 
demand  for  inspection  or  copy, 

{J.  C.  3721),  2985,  2988,  3401,  3474 

reference  to  examine   3173 

mutual,  open,  and  current,  limitations. .  2882 
part  payment  or  promise  in  writing  ex- 
tends statute  of  limitAtions   2898 

stated,  miie   8488 

against  state,  presentment,  etc.— See  Ex- 

amiaers   929-961 

county,  presentment,  etc. —  See 

Counties  531-539 

city,  preseutment,  etc., 

(sub.  2)  206,  230 
estate— See  Probate  iVacfiV«,3848-3676 
assignee  of  insolvent,  present- 
ment  91 

of  justice  against  county  for  fees.. .  .979,  4616 
of  constable  against  county  for  fees   981 

ACCRETION 

decisions  on,  note   8488 

ACID 

corrosive,  penalty  for  throwing.   4194 

ACENOWIiEDaMBNT— See  Jffidavit. 

of  agreement  for  incorporation  315,  316 

entitles  what  instruments  to  record   1999 

of  conveyances  generally  1984-1998 

form  of  certiiicate   ]989 

of  proof   1994 

of  power  of  attorney,  etc   1977 
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AOBCKOWIiSDaMENT— omeiiuled.  Sbc. 

of  plataand  aubdlTinoDB  3013-2016 

of  chattel  mortgage  not  necessary   Ifil 

who  may  take,  in  this  state  1660-1886 

in  other  etatea   1986 

ontof  U.  S   1985 

defective,  cnred  3007-2010 

notary  mnst  affix  date  of  expiration  of 

commieaion   1672 

to  extend  limitation  must  be  in  writing, .  2898 
effect  of,  attached  to  private  writings 

other  than  willa   3407 

justice  forbidden  to  take   080 

AOQUnTAL 
nuder  city  ordinances,  what  not  a  bar. . .  208 

by  jnry,  dischaige  (J.  C.  5166),  4899 

former,  how  pleaded,  (J.  0.  5139),  4788,  4789 
fonner,  what  is  and  what  is  not,  effect, 

4488,  4490,  4588,  4793-4795 

of  person  charged  with  homicide  4170 

reasonable  docbt  entitles  defendant  to...  4848 

AOT — See  Fdonies,  Misdemeanon. 

m^ority  may  act  for  all   2496 

of  executors  may  act.  3010 

of  referees  or  arbitrators.  .3236,  3481 
omisuon  is  not  punishable  when  per- 
formed by  another   4494 

or  omission  punishable  in  but  one  way. .  4488 
may  be  punishable  here,  though  also 

under  foreign  law   4489 

to  be  performed  on  a  holiday,  time  of 
performance   702 

ACTION— See  the  title  of  the  proceeding, 
criminal — See  Criminal  Action. 

alienation  does  not  prejudice  2920,  3520 

arbitration  of,  general  provisions. .  .3221^331 
by  minor  or  incompetent, 

(J.  C.  3679),  2907,  2908,  4046 
hy  and  against  hnsband  or  wife, 

119&-1207,  2905 
executor,  2902,  3825,  3914-3922 

receiver   3118 

city  or  town  180,  312,  313 

by  trustee  of  express  trust   2902 

civil,  defined  2852,  2901 

commenced  how  (J.  C.  3676),  2938 

consolidation  of  actions   3489 

conspiracy  to  falsely  maintain   4156 

costs,  security  for  (J.  C.  3769),  3354 

without,  on  oath  of  indigent. .  1016-1031 
See  Costa. 

criminal,  not  to  bar  civil  action  . .  .2491,  4055 

death,  action  for  causing   2911,  2912 

not  to  abate  by  death  or  transfer. .  .2920,  3860 

deemed  pending  daring  what  time   3480 

dismissal— See  Dimitsal   3181 

form  of,  but  one  undn  Hie  code   2863 

for  foreclosure  3496,  3517 

joinder  of  causes   2961 


AXJnOS— concluded.  sml 

jurisdictionf  when  acquired  3956 

See  JwitdieHon. 

limitation  of— See  Idmitatioju  2^6-2901 

new,  after  failure  not  on  merits   3883 

parties  to— See  Parties.  2853.  2902-3907 

place  of  tidal— See  Place  of  Trial, 

(J.  C.  3668),  2928-2937 
must  be  commenced  in  county  where 

cause  arises,  iwte   2929 

sobmitting  controrersy  without  3218—3220 

to  correct  errors  in  ballots,  etc   788 

to  determine  ante-election  controversies  788 

to  forfeit  corporate  franchise   1760 

to  recover  stock  sold  for  aasessmeDt, 

tender,  limitations   371 

to  collect  assessment  on  corporate  stock  373 
to  enforce  mechanic's  lien,  twelve  months  1390 
tiial— See  Trial. 

nnder  city  ordinance,  title,  pleading, 

208,  210,  341 

successive,  on  same  instrument.   3488 

on  official  bond   1686 

ADEMPTIONS 
when  advancements  are   3601 

ADJOUBNHENT— See  ConURumea. 

because  of  a  holiday   703 

final,  discharges  jury  3158 

criminal  case   4887 

final,  discharges  grand  jury  4711 

by  clerk  in  absence  of  judge   703 

while  jury  out  3159 

-criminal  case   4886 

of  term  to  hold  court  in  another  county,  673 

clerk  to  post  notice   677 

absence  of  judge   704 

effect  of  706,  706 

construed  as  recess  when   674 

ADJUTANT  O-ENBRAIj 
appointment,  etc.— See  MUUta  1424-1491 

ADMINI8TRATOB 
appointment,  powers,  duties — See  Probate 
Practice  3812-4050 

ADMISSION— See  SouieHee,  Pleadings. 

of  attorneys  to  practice  105-113 

of  facts  to  prevent  continuance, 

(J.  C.  3712),  313* 
of  service  of  summons,(J.C.3672),2945,  29S 
evidence  of,  criminal  case,  note  SOU 

ADOPTION 

adult  may  adopt  child   1 

age  of  person  adopting   S 

by  married  person,  consent  of  spouse ...  3 

parent's  consent,  when  uecessaiy   4, 8 

child's  consent,  when  neMssaiy   5 

proceedings,  agreement,  consent   8 

judge  to  examine  parties  sepantely   7 

child  must  take  adopted  parent's  name.  ■  9 
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AZX>PTION— amdudttl.  Sec 
crates  relation  of  pareat  and  child. ....  6 

parents  not  respoaaible,  after   9 

have  DO  control,  after.   9 

ehild  l^dmated  by  conduct  of  fkther. . .  10 

of  deserted  child,  proceedings   11 

clerk's  fees,  $5.00   972 

ADUIjTERATION 

of  food,  drugs,  etc.,  penalty  l*)^!  4388 

of  candy,  penalty   4289 

of  dairy  products  and  food,  penalty. .  .739-733 

or  dilution  of  vinegar,  penalty  4283-4287 

inspection  of  foods,  etc  2446-2460 

ADTJLTBRY 

defined,  paniahment   4210 

grounds  for  divorce   1208 

counts  in  indictment,  etc   4214 

ADVAKOEMBNTS 

to  heirs  2763,  2801,  2841-2845,  3955 

value  of,  how  determined  2842,  2844 

when  heir  receiving,  dies  first.   2845 

AD VBBSB  CLAIM 

for  property  or  money  3491,  3511 

action  to  determine  3491,  3511 

parties  2915,  2916 

judgment,  writ  2915,  3233,  3236 

disclaimer,  effect.   3512 

damages  2021,  3514 

interpleader,  when  compelled   2924 

intervention,  when  ordered   2925 

occupying    claimant's  improvements, 

when  allowed  2021-2028 

does  not  prevent  conveyance   1980 

of  tenant,  presumption  of  posaesaion   2667 

ADVERSE  POSSESSION 

what  is,  limitations  2861-2866 

ADVERTISEIMEINT— See  Publication, 
Notice. 

by  county,  of  purchase  of  real  estate, 

(sub.  30)  511 

for  bids  on  contracts  524-530 

for  printing  bids  537-530 

testate,  for  bids  for  supplies,  etc  052-950 

school  tmsteea,  for  text  book  bids. . .  1855 
by  board  of  education  for  text  book  bids,  102H 
for  building  bids..  1952 
by  troatees  of  state  institutions  for  bids 

for  supplies,  etc  2068,  2069 

by  insane  asylum  for  supplies,  etc  2167 

AFFIDAVIT— See  Achnowfedgment. 

niay  be  used  for  what  purposes   3442 

proofofpublicationmadeby  2053,  3443 

probata  proceedings,  4035 

prima  facie  evidence   3444 

before  whom  taken   3446 

ont  of  state   3446 

in  foreign  conntiy. . .  3447 
wrtified  if  taken  oat  of  state   3448 


AFFIDAVIT — amcluded.  bmo. 
verification  of  pleadings — See  Ver^fiea- 

Hon  2963-2085,  3586 

officer  not  to  charge  for  copies,  when. . .  3407 
accompanying  summons  to  joint  debtor 

not  served  before  judgment   3203 

defective,  when  valid  3088,  3483,  5070 

for  pablication  of  summons   2949 

for  new  trial  (J.  C.  3743),  3293,  3295 

criminal  case,  (J.  C.  5152),  4952 

on  attachment   3066 

motion  to  discharge   3087 

defective,  amendment...  3088 
on  garnishment — See  Garnishment,  3090-3113 

on  iiyanction   3058 

motion  to  dissolve   3062 

on  arrest,  civil  (J.  C.  3698),  3012,  3273 

copy  to  defendant   3015 

on  claim  and  delivery   3046 

on  proceedings  supplementary  to  execu- 
tion 3273,  3374 

for  change  of  venue  (J.G.  3669),  2933 

criminal  action  ( J.  G.  51^),  4800 

on  otgection  to  referee   3176 

on  formation  of  limited  partnership,  1603-1697 
on  submitting  controversy  without  action,  3216 

of  good  faith  in  forming  corporation   316 

of  value  of  property  given  in  payment  for 

capital  stock   316 

to  obtain  marriage  license   1190 

search  warrant   6083 

to  compel  attendance  of  witness, 

1997,  1998,  3427 

to  open  default   3005 

of  impecunious  defendant  on  beginning 

action  without  costs.  1017-1020 

of  juror,  of  exemption   1301 

stating  facts  of  contempt   3360 

AFFIRMATION 

oath  and  3487-3441 

AOS 

of  consent  in  females   4221 

to  marriage   1190 

of  persons  snlg'ect  to  military  duty  1424 

to  poll  tax  1743 

AG-EINT 

decisions  on  principal  and,  note   2488 

foreign  corporations  must  have  process 
agent  361,  409 

of  foreign  corporation,  when  liable  for 
contracts  of  corporation   352 

of  insurance  company  acting  unlawfully, 
penalty   411-413 

of  corporation,  service  upon   2048 

authority  to  act  for  principal  under  stat- 
ute of  frauds   2478 

conveying  land  must  have  written  author- 
ity 1974,  2461,  2463 

of  bank,  overdrawing  account,  penalty. .  4413 
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AGENT— conc2ud«d.  Sac. 
of  iasolvent  bank,  receiving  deposits. . . .  4412 

of  absent  heir,  etc  3970-3973 

when  act  of,  will  Bare  principal  from 

prosecution   4494 

trust  association  may  act  as   424 

registration,  appointment,  duties — See 
UlecHons. 
AGISTER 

liens  to  protect   1401 

AQREBMBNT— See  CotOmi^. 

to  convey,  in  writing  1974,  3461,  3463 

how  dischai^d   2005 

record,  notice  1976,  2000 

not  a  rerocation  of  will   3753 

what  most  be  id  writing  under  statute  of 

frauds  2461-2478 

to  commit  a  crime,  when  not  criminal . .  415R 
in  writing  to  extend  limitations   2808 

AGBICnJLTtrBAIi  OOIiLSaB 

located  at  Logan   2073 

object   2074 

land  grants,  etc. — See  Index  to  Constitu- 
tion, pp.  73-81. 
board  of  trnatees : 
how  constituted,  appointment,  terms, 

2064,  2065,  2075 
powers,  supplies,  contracts,  2067,  2066,  2076 

sue  and  be  sued   2076 

enact  by-laws   2076 

appoint  professors,  etc.,  and  fix  sala- 
ries 2076,  2083,  2086,  2093 

remove  employees,  etc   2085 

receive  donations,  etc   2078 

records  kept,  details   2077 

has  general  control  of  property   2078 

president,  election   2079 

appoint  secretary  and  treasurer   2079 

oatiiR  and  bonds   2080 

compensaUon,  present  members   2081 

future  members   2083 

establish  professorships,  etc   2083 

prescribe  text  books,  confer  degrees. .  2091 
duties  as  to  experiment  station-  .3092,  2093 

reports  and  statements  3071,  2072 

duties  as  to  congressional  appropria- 
tions  3094 

duties  as  to  farmers'  institute  . .  .3095-3097 
misoellaneous : 

religious  preferences  forbidden   3086 

sectarian  teaching  forbidden   2066 

faculty,  who  constitute   2084 

president,  appointment   2076 

member  state  board, 

1763,  2084 

course  of  instruction   2087 

of  study,  four  years  3088 

academical  year,  terms   9089 

student's  entrance,  qualifications   3090 


AGRIOXTIiTURAL  CMDLLBOS-esMf i 
mlsoellaneoue — conduded.  sk. 

experiment  station,  ol^ject  SM 

bnlletiiis  20n 

wuranta  drawn  in  ftvorof  treuuier.. 
officers,  etc.,  not  to  be  interested  in 

contracts  90K 

fleumen*  Inatltatee: 

when,  where,  and  by  whom  held  SOK 

objects   3086 

local  agricultural  societies  SOM 

reports,  yearly   9096 

annual  appropriation  30S6 

professor  in  charge  to  inspect  dieeae 
betories,  etc  WJ 

AOBIOTTLTXntAIi  LANDS 

notice  required  to  terminate  lease  35K 

of  state,  lease  of  2319-8355 

See  StaU  LandM  2331-236» 

ALIAS  SUMMONS 

maj  issue  when  (J.  C.  3681),  3M> 

AIiIBNS-fiee  Nim-Raideiitt. 

naturalization  of — See  Index  to  Natuial- 
izaUon  Laws,  p.  91. 

agents  for  alien  beirs  or  devisees. .  .3970-3073 

inherit  as  do  citizens  2647 

AIJMONT 

temporary,  in  action  for  divorce.   1310 

separate  muntenance  1316 

in  decree  of  divorce.  1813 

for  separate  muntenance  ISIS 

ALLBGATIONS— See  Atuwer,  Com- 

plairU,  £ep^. 
not  denied,  deemed  admitted, 

2981,  2964,  2996,  3099,  3180 
material  allegation  defined   2887 

AIiLBTS 

pnblic  highways,  when  1114 

in  cities— See  GHa. 
in  towns — See  Tinons. 

ALLOW  ANOB 

to  widow  and  children  of  decedent  3847 

preference  of  family  allowance  3847 

of  claims  agunst  estate  of  decedent,  3848-3S88 
to  executors  and  administrators. . .  .3941-3M7 

ALTERATION 

of  election  returns,  penalty  900, 901 

of  mark  or  brand,  penalty   4474 

of  instrument,  forgery,  penalty  4343-4348 

recording,  penalty  4121 

in  evidence,  penalty  4131 

in  evidence,  explanation,  3411 

note  2468 

of  records  by  officer,  penalty,  4087,  4119,  4315 
by  person  not  officer.  4190 

AMALGAM 

larceny  of.   4366 
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-AMBIQ-UIT  y  Beo. 

in  a  will,  intention  govema.  8767,  2768 

groonda  for  demurrer  to  complaint   2963 

toanflwer   2976 

of  pleadings.  (J.  G.  3694),  3001-3009 

as  of  course   3004 

on  terms.   3006 

cop7  to  be  served  2964,  2999 

time  runs  from  notice   3009 

bj  referee  3177 

on  appeal  from  justice. . . .  3745 

in  forcible  entry,  etc   3683 

on  will  contest   3791 

on  attachment  proceeding   308b 

on  gami^ment  proceeding   3112 

dedsion  on  motion  for,  deemed  excepted 

to   3283 

when  defendant  sued  by  fictitious  name,  3007 

of  process,  power  of  courts   697 

sopreme  court  to  allow  liberd   3319 

of  information  4694,  4783 

pleadingsliberaUyconstmed,  2986,  3008,  3286 

.AICITSSIMBNTS 

certain,  not  permitted  on  Sund^   4233 

licenung — See  Ci^s,  CounHet,  Towns. 

ATrTMAT.a 

See  Eniraya  And  Trespassing  Animals. .  12-36 

See  Brands  36-47 

See  Pedigrees  48-61 

driving  from  range  a  misdemeanor   62 

treqiass,  person  in  charge  liable   53 

misdemeanor   63 

removing  hide  a  misdemeanor  when   64 

Ttolations  of  law,detectives,appointment,  56 

jack,  etc.,  at  laiige,  penalty   56 

exception   66 

bnll  most  be  put  on  range   57 

free  commoner   57 

diseased,  bringing  into  state,  penalty. . .  56 

to  be  killed,  when   59 

selling,  penalty   60 

allowing  at  large,  penalty   60 

must  be  isolated   61 

owner  liable  for  damages   62 

failure  to  dip  sheep,  penalty   63 

dead,  removal,  burial,  cost.  64,  67 

to  another's  land   65 

^lure,  peniUty   66 

railway  killing,  posting  notice   68 

filing  notice   68 

ftilore,  penalty   BS 

li^ility   446 

dog,  liability  for  iqjuries  by  70,  71 

iiguries  by,  to  be  prevented,  (snb.  13)  611 

taxation— See  TaxaHon  2S37-2642 

damaging  highway,  liability   1140 

driving  across  bridges  1141 

lien  for  feeding,  etc  1401-1405 


ANIMALS— condwJetl.  bbo. 

noxiouB,  bounties  for  2039-2042 

CTuel^  to,  penalty  4428,  445.*MM6e 

larceny  4366,  4369,  4360 

indictment  for,  note.   4355 

ANNtnry 

defined   2802 

when  dae  2816 

ANSWER 

time  to,  generally   2939 

maybe  extended  3005,  3320 

in  forcible  entry,  etc   3560 

when  demurrer  overmled   3009 

time  to  amend,  runs  from  notice   3009 

pleadings  generally — See  Pleadings, 

must  contain  what  (J.  C.  3669),  3968 

denial,  general  orqiecific   2968 

waiver  by  failure  to  deny  2967,  2996,  3160 

certun  allegations  not  denied  under  oath 

deemed  admirted  (J.  C.  3722),  2964 

disclaimer  by  defendant  in  action  to  quiet 

title,  effect  3512 

denial  on  infonnation  and  belief   2963 

verification,  generally  2963-2966 

counterclaim,  defined  29(>8,  2969 

failare  to  set  iip,(J.  C.  3691),  2970 
when  new  party  necespary. . .  2973 
cross-complaint  against  co-defendant. . .  2974 
affirmative  relief  must  be  demanded  . . .  2975 
cross-demands  compensated  if  equal. . . .  2971 

several  defenses  allowed   2972 

and  demurrer  at  some  time   2972 

demurrer  to  297B-2879 

pleading  over  not  a  waiver   2965 

stricken  oat  when  sham   2987 

for  contempt   3423 

Bubecribed  by  party  or  attorney   2983 

new  matter  not  controverted,  true   2996 

account,  demanding  items  of   2088 

need  not  be  set  out  f . ,-  2988 

what  is  a  material  allegation  2907 

amendment,  of  course,  on  terms  .  .3004,  3005 

appearance  defined   3334 

supplemental   2996 

not  a  waiver   2998 

deemed  an  affidavit  on  injunction   3062 

in  garnishment  proceeding  3W5-310t 

judgment  upon  failure  to, 

(J.  C.  3707),  3179,  STSO 

in  action  for  partition   3536 

of  joint  debtor  not  served  with  summons,  3205 

in  action  against  city,  dwm,  bar   313 

defense  against  chattel  mortgage,  fore- 
closure by  action  compelled   153 

substitution   2921 

intervention,  when  and  how  made   3096 

to  be  filed  and  served   2999 

variance  and  failure  of  proof  3001-3003 

assignment  not  to  pnyudice  defense. . . .  3903 
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A27TBLOPB  Bsc. 

protection  of,  1053 

APPEAL 
from  district  court,  dril  ptooedure: 
decisions,  note,  Con.  art.  6,  sec.  9. 

lies  from  final  judgments   3300 

probate  cues,  from  final  orders  and 

decrees   3300 

practice  applicable.. .  3776 

oostB   404S 

reversal,  effact  oa  acts 

of  executor.   4043 

what  orders  may  be  reviewed   3304 

-within  six  months   .  3301 

record,  what  conatitDtes   330S 

jadgment  roll,  what  constitutes   3107 

bill  of  exceptions.  3382-3200 

title  nnchanged  in  consequence   3303 

notice  and  nndertaking  3305,  3306 

stay  of  execution,  money  judgment. . .  3307 

personalty   3308 

conveyance   3309 

sale  of  realty  3310 

undertaking,  requisites   3306 

need  not  be  in  one   3311 

exception  to  sureties .... 
justification  of  sareties. . . 

deposit  in  lieu  of   3312 

etay  releases  levy  3313 

to  continue  attachment. .  3313 

in  certain  cases   3314 

judgment  for  usurpation  of  office  not 

stayed  927,  3315,  3626 

papers  sent  to  appellate  court  3316 

failure  to  send  up,  dismiss^. . .  3317 

fee  for  filing  in  supreme  court   967 

dismissal  affirms  judgment  3318 

exception..  3318 

imperfect,  amendment  permitted  3319 

reversal,  restitution   3320 

damages  on  appeal  for  delay   3320 

power  of  supreme  court  654,  655 

remittitur  in  thirty  days^  exception . . .  3321 

petition  for  rehearing  659,  3322 

from  judgment  on  agreed  statement. . .  3220 

on  arbitration   3230 

new  action  after  reversal  not  on  merits,  2^3 

costs,  when  discretionary   3344 

on  dismissal   3346 

bill  filed  within  thirty  days   3351 

from  final  judgments  only,  noie   3300 

where  allowable,  note   3300 

where  not  allowable,  »of<   3300 

asugnment  of  errors,  note   3304 

sufficiency  of  record,  note   3304 

from  inferior  courts,  note   3^ 

prohibition  to  restrain  justice  of  the 

peace,  nof«  3654,  3655 

review,  discretion  of  trial  court,  note,  3304 
presumptions,  note   3304 


3312 
3312 


APPtUilj— continued. 
from  distrlot  court,  civil  pro- 
cedure— eonduded.  bbq 
review,  sufficiency  of  evidence,  note. .  33H 
evidence  justifying  judgment, 

noie   33£M 

evidence  not  jastifyiog  jndg* 

ment,  note   3304 

rulings  on  evidence,  note   3304 

harmless  error,  note   33M 

objections  waived,  note.   3304 

second  appeal,  no^«   3301 

adverse  party,  who  is,  note   3305 

from  dlstriot  court,  criminal  pro- 
cedure: 

either  party  may  appeal   49S5 

title  of  case  not  changed   40S6 

state  may  appeal  from  what   4058 

defenduit  may  appeal  from  wbat   4957 

by  one  of  several  defendants   4967 

taken  within  six  months.   4050 

notice,  service  4960,  4961 

publication  of   40S1 

by  state  does  not  stay  judgment   496S 

by  defendant,  certificate  of  probable 

cause,  stay   4063 

sheriff  to  detain  defendant  when   4964 

bail  on  appeal  4987,  4968,  5000 

snspension  of  execution  of  judgment,  4965 
transcript  for  impecuDioos  defendant,  727 

record,  bow  made  up   4923 

clerk  to  transmit   4966 

exceptions,  bill  of.  4M3-4949 

dismissal  for  irregularity   4868 

notice  tt68 

defiH:tmastbeniaterial,4970,  5080 

affirms  judgment.   4969 

beard  at  first  term,  unless   4971 

failure  to  appear,  effect   4973 

ar^gument,  number  of  counsel   4973 

presence  of  defendant  not  necessary. .  4974 
errors  not  affecting  substantia)  rights 

disregat^ed  4975,  5060 

intermediate  orders  reviewed   4976 

orders  not  appealable,  note   4955 

sufficiency  of  record,  note   4966 

judgment,  errors  not  prejudicial   4975 

affirmed,  reversed,  etc.,  655,  4977 
must  be  enforced,  4960 

□ew  trial,  where  had   4978 

reversed,  discbaxjte,  bail...  4979 

entered,  traDsmission   4981 

papers  remitted  to  court  below  4SSI 

jurisdiction   4969 

from  justioe'ei  court,  dvil  procedure: 

from  city  jnstice's  court   240 

within  thirty  days   3744 

notice  filed  and  served  3744 

cause  tried  anew  in  district  court   3745 

transmission  of  papers,  compelled. . . .  3746 
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AFPBAI^— concluded, 
from  Justice's  court,  oItII  pro- 
cedure— conduded.  sxc. 
beDefit  of  objections  made  in  jastice's 

courts    3746 

DDdertakiDg  for  costs   3747 

to  stay  executioQ. .  .3747,  3749 

deposit  eqaivalent   3748 

judgment,  sareties   3747 

notice  of  filing   3748 

jastification,  Biiretiefl   3748 

diuaisa^,  groDDds   3750 

costs   334S 

jadgmemt  agunst  sareties..  3747 

effect  Znsi 

practice  regulated  by  district  conrt. . .  3745 
amendment  of  pleadings ....  3745 

costs,  who  entitled  to   3343 

judgment  final,  exception   671 

£rom  Justice's  ooart,  criminal  pro- 
cedure: 

from  city  justice's  conrt   240 

within  thirty  days   5160 

how  taken   5161 

notice,  andertaking   5161 

served  and  filed  5162 

justice  to  transmit  papers   5163 

dtsmiBsal  of  appeal,  grounds   5165 

order  remitted. . .  5165 

dismiBsal  of  complaint,  grounds.  5166 

witneaseB  required  to  gire  bonds.  5164 

plea  in  district  eoort  6166,  6167 

jodgraent  final,  exception   671 

carried  into  efibct  6167 

disposition  of  fines  imp(»ed  by  district 

conrt   4931 

APfKARAKOB 
oivil  actions  : 
defendant  appears  when  he  answers, 

demars,  or  gives  notice   3334 

after,  defendant  entitled  to  notice  of 

subsequent  proceedings   3334 

after,  pleadings,  etc,  tobeserved  upon 

d^endaat  or  attoniey  3099 

in  person  or  by  counsel,  (J.  C.  3678),  3939 
waiverof  findings  by  failnre  to  appear,  3170 
of  in&nt,  etc. ,  by  goardiaD,  't007, 4009,  4046 

within  what  time  S939 

orlminal  aotiaus: 
ofdeft.  on  amignment, when  necessary  4757 

on  trial,  when  necessary  4811 

on  verdict,  when  necessary   4869 

on  judgment,  when  necessary. .  4907 
in  supreme  court  not  neces- 
sary   4974 

fiulure  to  appear,  forfeiture  4759,  5007 

  justice's  conrt  5169 

APPOINTMENT 

to  oGBce — See  Qonemor,  Counties,  CitUa. 

'  pnrcbaung,  a  misdemeanor  40B4 


APPOINTMENT— ctwirfuded.  sbc. 

selling,  a  misdemeanor   4085 

senator  unlawfully  influencing,  penalty. .  4100 

APPOBTIONMSNT 

of  proceeds  of  sale  under  lien   1392 

of  costs  in  sale  under  lien   1392 

of  state  lands  to  various  funds   2328 

of  state  school  fund  1775,  1867 

of  county  school  fund   1867 

of  water  among  legal  users   1265 

of  damages  caused  by  dogs   71 

APPRAISEIMBNT 

of  decedent's  estate  3841-3844 

of  ward's  estate   4011 

estate  coosisting  of  money  need  not  be 

appraised   3842 

of  property  condemned  under  eminent 

domain  act  3598,  3590 

of  homestead  excess,  on  levy  and  sale 

under  execution  1147-1167 

of  damages  by  trespassing  animals. .....  988 

and  disposal  of  state  lands— See  State 

Lands  2329-2336 

APPBSNTIOBSHIP 

minor  child  may  be  bound   74 

consent   74 

idle  or  vagrant   74 

consent  of  parent,  etc  74,  77 

indenture,  signing   74 

duty  of  county  commissioners   76 

powers  and  duties  of  masters. .  .76,      79,  83 

ill-treatment  grounds  of  discharge   76 

duty  and  rig^its  of  apprentice  76,  78 

when  master  mtsy  discharge   79 

death  of  master,  removal,  diasolntion. . .  80 

duty  of  parent  or  ofiicer   77 

foreign  contracts  of  service   81 

vicious  parents,  duty  of  district  judge. . .  82 

guardian   82 

master  to  send  to  school   83 

inmates  of  industrial  school  may  be 
bound  2139 

ARBITRATION 

what  may  be  submitted  to   3221 

title  to  real  property  not  to  be  submitted  3221 

of  claim  against  estate  of  decedent   3864 

partitions  or  boundaries  may  be  arbitra- 
ted  ,   3221 

submission  must'  be  in  writing   3233 

entered  as  order  of  court. . .  3233 
revoked,  only  on  consent. . .  3223 
as  a  matter  of  right  3223 

power  of  arbitrators  3224,  3226 

majority  may  act, 

2496,  3226,  3481 

award  mnst  be  in  writing   3227 

may  be  compelled   3223 

when  vacated     3228 

when  modified  or  corrected  
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ARBITRATION— «mcZu<i«d.  gsc. 

when  judgment  must  be  enteied  32Si7 

not  appealable   3230 

decision  on  motion  to  modify,  subject  to 

appeal   3330 

damages  when  submission  revoked, ....  3231 

bribing  arbitrator,  a  felony  4104,  4107 

arbitrator  receiviag  bribe,  felony. . .  .410.5-4108 
by  board  of  labor,  duties,  etc.  13^1335 

ABBOB  DAT 

a  legal  holiday  1145 

governor's  proclamation   1146 

ABOHrrBOTS 

to  have  lien   1773 

ABO-XTMENT 

order  of,  in  civil  cases   3147 

in  criminal  cases  4845,  4846 

on  appeal,  criminal  eases   4973 

ABID  LANDS— See  State  Lands. 
reclamation  of,  reservoirs,  etc  2373-2388 

ARMS 

required  by  law  to  be  kept,  are  exempt 

from  execation   3246 

for  militia  1479,  1480 

ABBAIONHENT 

in  what  court   4756 

presence  of  defendant,  when  necessary, 

4757,  4758 

bail  forfeited  by  non-appearance.  ..4759,  5007 

WBiraot  for  absent  defendant  4760,  4761 

service  where   4763 

bail  4761,  4765 

Imii  generally  4983-5010 

defendant  informed  of  rights   4767 

rights  of  4513-4516 

counsel  assigned  to  defendant   4767 

how  made  4768,  4769 

time  to  answer   4770 

defendant  may  move  to  set  aside,  demur, 

or  plead   4770 

motion  to  set  ande  information  or  indict- 
ment 4771-4776 

demurrer  4777-4787 

plea  4788-4797 

time  to  prepare  for  trial  after  plea   4797 

ARREST 
dvll: 

not  made  except  in  case  of  absconding 

debtor  (J.  C.  3696-3701),  3010 

of  abscondingdebtor,  supplemental  pro- 
ceedings  3273 

order  for.  from  whom  obtuned   3011 

affidavit  on,  form  of,  etc  3013 

undertaking  on  3013 

order  of,  when  made,  form  3014 

copies  of  affidavit  and  order  to  be  deliv- 
ered to  defendant  3016 

order,  how  executed  3016 


ABBEST— eonffnued. 
dvll — eondaded.  gic 

bail  or  deposit  for  release  3017 

general  proviuons  3017-3B3S 

motion  to  vacate  or  release,  3034,  303$ 
expense  of  keeping  defendant,  pay- 
ment  6ffi,  30U 

discharge  from,  motion,  proceedings, 

3036-3043 

execution  against  the  person  3233,  3236 

escape  of  defendant,  liability  of  sheriET, 

688,  3032 

for  contempt — See  Contempt. 

witness  exempt  from,  when  34S 

damages..  .3434,  3435 
discharge   343& 

oriznizuil : 
^      warrant  issued  on  information, 

(J.  C.  5125).  4fil6 

form  of  (J.  C.  5126),  4616 

muRt  specify  what  4617 

by  whom  served,  and  where. 

4618,  461S 

arrest  generally  4633-4654 

may  be  served  in  any  part  of 

the  state  4619 

officer  may  call  for  aid, 

4144,  4612,  4634 
where  defendant  to  be  taken. . .  .4632,  46S3 

proceedings  on  taking  bail  4624-4<B6 

bail  generally  4983-5010 

defendant  to  be  taken  before  magistrate 

without  delay,  4139, 4637-4629, 4648,  4650 
proceedings  when  offense  triable  in 

other  county  4630-4634 

deSned,  who  may  make   4639 

anthority  of  pcdice  officers  345-346 

how  made   4636 

degree  of  restrunt   4638 

how  made  and  when,  by  officer.  .4635,  4637 
with  and  withoat  warrant. .  .247,  4637,  4638 

by  private  person   4635 

by  a  conductor   4638 

by  verbal  order  of  magistrate  1S3i 

person  arresting  may  summon  aid, 

4144,  4641,  4631,  4640 

for  felony,  made  at  any  time   4641 

for  misdemeanor,  m^e  in  di^time, 

unless   4641 

by  tel^raph,  on  order  of  magistrate. .  4651 
return  of  such  warrant . .  4658 

officer  may  direct  46S3 

detention  of  prisoner   4654 

anthority  must  be  shown,  when.  .4642,  4663 

when  force  may  be  used   4644 

doors  and  windows  may  be  broken  in, 

when  4645)  4646,  4656 

officer  arresting  most  obey  warrant. . .  4640 
retaking  after  escape  or  reacne.  .4SBS,  46S6 
examination  after  atrest— See  JSbom- 
ifwtfon  4667-46W 
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ABiRBBfU—amduded. 
oriminal — eonduded. 

under  pretended  authoritj,  a  crime. . .  4140 

for  dog  figliting,  cruelty,  etc   4466 

of  defendant,  in  habeas  corpus  proceed- 
ing  1082 

after,  defendant  ma;  send  for  counsel,  4658 
weapons  may  be  taken  from  person 

arrested,  disposal   4647 

receipt  given  for  money  or  property 

taken  from  person  arrested   5132 

inhumanity  to  arrested  person,  a  crime, 

4141,  4143,  4504 

resisting  officer,  a  crime  4081,  4142 

under  bench  warrant,  bail   4762 

on  bench  warrant  in  another  counfy. .  4913 

ASRBST  OF  JUDaMfiOTT 
See  Judgment  (J.  C.  6163),  4901-4904 


ARSON 

agreement  to  commit  is  a  conspiracy  . . .  4166 

baming  property  not  subject  of. . .  .4439,  4435 

deatrQcUoD  of  insured  property   4402 

defined   4326 

**  building,"  defined   4327 

"inhabited  building,'' defined   4328 

"nighttime,"  defined   4399 

"burning,"  defined   4330 

ownership  of  building   4331 

degrees  of   4332 

punishment  of     4333 

ART 

tiyaring  or  destroying  works  of,  penalty,  4446 
ARTTT.T.HtR'V 

organization  of,  in  militia   1439 

ASSAUIiT 

defined   4190 

jurisdiction  in  justice's  court   691 

by  officer  under  color  of  authority   4143 

with  intent  to  murder   4178 

with  deadly  weapon,  penalty   4195 

indictment,  note. .  4IS5 
and  battery,  cities  to  provide  against, 

(sob.  50)  306 

punisbment   4191 

battery,  definition,  penalty  4192,  4193 

with  caustic  cbemieaU,  penalty   4194 

to  commit  rape,  penalty   4179 

crime  against  nature   4170 

to  commit  mayhem  or  robbery,  penalty,  4179 

felonious,  not  enumerated,  penalty   4180 

by  administering  drugs   4181 

limitation,  civil  action,. one  year   2879 

criminal  actions,  two  years. . .  4602 

ASaATS 

fraud  in,  a  misdemeanor.  4400,  4401 

A8SBSSMSNTS 


See  Corporatimu  354^373 

See  Taxation.  2506-2546 
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ASSBSSOBr— See  Counig  Amsaor.  ssc 

genera)  duties  2506-2658 

ASSIGNMENT 

for  benefit  of  assignee,  void   S466 

of  thing  in  action  not  to  prq'udlce  defense, 

exception  2903,  3920,  3971 

generally,  note   2488 

of  realty  to  be  in  writing  2461-2465 

of  mechanic's  lien,  action.   1396 

with  intent  to  hinder  or  delay  (seditors, 

a  misdemeanor   4146 

ASSIGNMENT  FOR  BBNBFIT  OF 
OREDITOBS 

insolvent  debtor  may  make   84 

transfer  to  particular  creditor   84 

preferences  to  creditors   86 

wages,  payment  85,  1344-1346 

bond  of  asugnee,  approval,  additional. .  .89, 9S 

notice  by  publication   00 

by  mail   00 

void,  when   87 

may  provide  reasonable  terms   87 

in  writing,  acknowledged,  recorded   88 

inventory  made  by  debtor  : . . . .  88 

made  by  assignee   80 

want  of,  does  not  void   97 

additional  property   98 

title  vests  in  assignee   68 

papers  filed  with  district  clerk   88 

time  within  which  claims  filed  91,  99 

contesting  claim  of  creditor.   ^ 

taxes  a  prior  lien   94 

•  dividends   95,  96,  99 

failure  to  find  creditor,  procedure   95 

assignee  under  supervision  of  court ....  96 

time  for  disposal  of  property   96 

reports  to  be  filed  93,  95,  96,  103,  104 

extension  of  time  to  file.   96 

examination  of  debtor,  order   97 

additional  property,  report   98 

payment  of  debts  not  due,  rebate   99 

deferring  claims  not  filed   99 

general  powers  of  assignee  88,  96,  100 

sale  of  real  estate  96,  100 

notice   100 

approval   100 

sale  of  personal  property.   100 

removal  of  assignee  101,  103 

appointment  of  new  assignee   101 

bond,  etc.,  of  new  assignee   102 

death  of  Assignee,  etc.,  appointment   103 

waste  of  funds,  removal   103 

commissions  allowed  assignee.   lOS 

power  of  judge  in  vacation   104 

loan,  trust,  and  guaranty  association  may 

act  as  assignee  434,  426 

for  benefit  of  assignee,  void   3466 

with  intent  to  hinder  or  delay  creditors, 
a  misdemeanor  4146 
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ASSOOIATBS— See  Parinenkip.  Sec. 

sued  under  commoD  biuiDeBH  name   2927 

service  of  Bammoiu  apon   2927 

jadgment,  property  bound   2937 

ASSOCIATIONS— See  Corporationt. 
building  and  loan — See  Building  And 

Loan  Association  392-402 

loan, trust,  and  guaranty — SeeLoan,  Trutl, 

And  Giiaranty  Association  423-430 

sued  under  commoQ  uame   2927 

ATTACHMENT 

may  issue  any  day   701 

when  may  issue  (J.  C.  3702),  3064 

when  debt  not  yet  due   3066 

affidavit,  assential  averments   3068 

undertaking  required  (J.  C.  3703),  3067 

exception  to  sureties,  justification   3068 

writ,  to  whom  directed,  substance   3069 

several,  executed  in  order   3071 

security  ^ven  to  prevent   3069 

to  release   3085 

provisions  applicable  to  justice'  courts,  3705 

what  ma;  be  levied  upoD   3072 

property  .how  levied  upon   3073 

attorney  may  instruct  sheriff   3074 

garnishment — See  Gamitkment, 

3073-3075,  3090-3113 

citation  to  garnishees  3076,  3093 

officer  to  make  and  return  inventory. . . .  3077 

garnishee  to  give  memorandum   3077 

sale  of  perishable  property.   3076 

receipt  of  officer  a  discharge   3078 

when  court  will  order  sale  of  property. .  3079 

judgment,  how  satisfied   3080 

unpaid  balance,  collection —  3081 

action  on  defendant's  undertaking   3083 

proceeding  when  defendant  obtains  judg- 
ment 3083,  3181 

motion  to  discharge,  grounds  3084,  3086 

affidavits   3087 

defects  may  be  cured   3088 

release,  order,  filing   3089 

by  sheriff   575 

return  of  writ,  time  for   3070 

defendant  may  have,  when   3123 

to  enforce  lessor's  lien  1410-1415 

on  appeal,  not  continued  unless  bond 
given  3313 

defined   4495 

penalties   4496 

to  kill  with  poison,  penalty   4177 

by  assault,  penalty   4178 

to  commit  rape,  robbery,  mayhem,  crime 

against  nature,  penalty   4179 

to  commit  murder,  sentence,  Twte   4496 

conviction  of,  though  evidence  shows 

crime  committed   4495 

failure  of,  but  commission  of  other  crime,  4497 


ATTBMPT— eoneJttded.  sk. 

indictment,  description  4738 

what  agreements  to  commit  crimes  an 

criminal  4156 

to  «K!ape,  assisting  priaonera ..... .4116,  4117 

to  rescue  person  in  custody,  penalty  4112 

to  rescue  property  in  custody,  penal^.  - .  41X3 

ATTORNEY,  OITY 
election   313 

ATTORNEY,  COUNTY 

See  Countjf  Attom^  633-635 

ATTORNEY  QENEBAL 

elected  at  general  election   781 

vacancy,  appointment   785 

tie  vote  for,  election  by  legislature   787 

to  attend  courts  in  state  causes   3438 

to  direct  process  after  judgment.   2438 

account  for  and  pay  over  mon^.   2438 

keep  register  of  causes   2438 

supervise  county  attomejrs  and  require 

reports   2438 

give  opinions  to  whom   2138 

opinions  to  be  printed  yearly   963 

assist  county  attorney,  when   2438 

purchase  properi^y  sold  on  execution  on 

state  judgment   2438 

redeem  properly  from  prior  lien  when 

.  state  has  lien  343S 

when  necessary  may  sue  to  annul  con- 
veyances, etc  ?438 

discharge  duties  as  member  of  boards.. .  2438 

member  of  board  of  examiners   939 

of  state  canvassers   8^ 

of  loan  commissioners,  141S 

report  biennially  to  governor.  2438 

printing   9G3 

to  begin  suit  against  corporations  in  cer- 
tain cases   2438 

wind  up  failing  bank  377,  STB 

buiIdingandIoauas8'nwhen,399,  400 

insurance  company  when   415 

loan  and  trust  company  when. .  430 
suit  to  revoke  franchise  of  trust  corpora- 
tion 1760 

bond   3439 

begin  actions  to  recover  escheated  prop- 
erty 2440 

governor  may  dire<%  when  3403 

deputy,  appointment  M60 

ATTORNEYS  ANB  COUNSELORS 

admission  to  practice  105,  111 

only  by  supreme  court   106 

qualifications  105-107 

examination  106,  107 

rules,  supreme  court   108 

oath   110 

fee   987 

of  foreign  attorneys   100 

license  required   US 
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ATrOBN]!r78  AND  OOTTNSBLOBS- 

eondvded.  sec. 

license,  practice  without,  contempt   112 

iiotreqaired  in  justice's  courts. .  112 

certificate  is   107 

jKeneral  duties   113 

deceit  or  collusion,  penally   114 

authority  of,  generally   115 

must  prove,  when   116 

change  of,  may  be  made  at  any  time. ...  117 

procednre  117, 118 

noUce  to  be  given  118,  119 

subsUtniion  118,  119 

death  or  suspension,  notice   119 

removal  or  suspension  lSO-133 

grounds   130 

review  on  appeal. . .  120 

proceedings  122-133 

conviction  of  crime,  121 

accusation  123-135 

order  to  appear. . . .  125 

appeaiance   136 

answer,  etc  128,  129 

trial   130 

.    jodgment   133 

lien  for  services  rendered   135 

claim,  bond  137, 136 

fee,  in  action  forwagea   1347 

in  action  to  release  mortgage   2006 

in  action  to  foreclose  lien  1400-1412 

in  action  for  divorce  or  separate 

maintenance  1310,  1216 

ftction  agwnst,  for  I<Ming  library  book. .  1353 

not  to  act  as  surety,  when   133 

dieriffs,  etc.,  not  to  act  as   134 

refusing  to  pay  over  money,  penalty. . . .  136 
bond  ...137,  138 

party  or  Bttomey  to  sign  summona   2939 

exempt  from  jury  duty   1399 

pleadings  signed  by,  or  by  party   2983 

verification  by   3983 

service  upon  2999,  3334,  3335 

communications  to,  privileged   3414 

clerks,  etc.,  communications  to,  privi- 
leged  3414 

AUOnON 

ofestrayt...-   16 

of  trespassing  animals   27 

by  assignee   100 

of  corporate  stock  for  assessment  365-368 

ofcoonty  property  (sub.  35)  511 

on  forecl<wure  of  mechanic's  tien  1392 

of  lien  of  farmer,  etc. . . .  1404 
of  lien  of  common  carrier  1417 
of  chattel  mortgage . . .  160-162 

of  mortgage   3498 

of  property  for  taxes  2621,  2632 

of  state  lands   3336 

of  lease  of  state  lands   2350 

of  perishable  property  on  attachment. .  3078 


A.'ncmO'N—eoncbuhd.  Bsc 

of  property  on  execntion  3248-3257 

of  property  on  partition   3545 

of  personalty  of  decedent   3886 

of  real  property  of  decedent, 

3891-3897,  3964,  3973 

of  ward's  properly  4011,  4015 

of  stolen  property  5121 

AUDITOR 

state-See  State  Auditor  2421-2427 

connfy— See  Counijf  Auditor  603-616 

city  213,  230,  231 

AUTHORITT— See  Jurisdiction. 

to  se'v^|»l  exercised  by  m^ority   2496 

of  attorneys  and  counselors.   116 

io  (Set  1974,  1978,  2478 

of  mqjority  of  executors   3910 

of  administrators   3910 

of  arbitraton  3226,  3481 

of  referees   3481 

unlawful  arrest  under  color  of   4140 

assault  by  officer  under  color  of.   4143 

AVJENUiSS 

in  cities.  (sub.  8)  206,  256 

dedication  of  1114,  2014 

BAGhGAOE 

railroads  shall  affix  checks  to   453 

failure  to  transport,  damages   449 

when  may  be  put  off  cars   451 

lien  on,  for  board  or  lodging  1402 

by  common  carrier  1416,  1417 

sale  of,  under  lien  law  1405 

BAIL— See  ArreMt. 

generally  4623-4631,  4983-5010 

admission  to,  defined   4983 

consists  in  what   4964 

what  offenses  not  bailable   4985 

capital  offen«e,  who  may  take  bail   4985 

when  of  right   4986 

discretionary  4985-4988 

notice   4989 

indorsement  on  warrant,  etc  4990,  4991 

on  arrest  in  another  county,  etc. . .  .4623-4636 
after  commitment  by  magistrate. . .  .4675-4680 
what  magistrate  may  take. .  .4965,  4992,  4993 

form  of  undertaking   4995 

qualifications  of  sureties   4996 

justification  of  sureties   4997 

diacharge  of  defendant  on  giving   4998 

increase  or  reduction   4999 

admission  to,  pending  examination   4662 

after  commitment. .  .4677,  4678 

on  appeal,  who  may  admit  to   6000 

from  joatices'  courts  5161 

deposit  instead  of  5001,  5002 

.when  applied  on  costs   5003 

surrender  releases   5006 

surrender  of  defendant  by  sureties  5094 

arrest  for   6006 
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BAHi — eonduded.  aac 

fbrfeitara  by  fitilare  to  appear  4759,  5007 

in  justice's  court   5189 

action  against  bail   fi008 

deposit,  diapoeal   6Q09 

of  insane  defendant,  when  exonerated. .  6068 

discharge  of,  od  dismissal  of  action   5067 

recommitment  of  defendant   4678 

by  fugitives  from  justice   6108 

power  of  bail  commisuoners  to  take  ....  249 

proviisions  applicable  to  jnaticea' conrtB..  5169 

OD  civil  arrest   3018 

on  habeas  corpus  proceeding   1069 

secnrit;  to  keep  the  peace   4530 

BAHiBH 

when  gnilty  of  embezzlemait   4378 

decisions  oo  bulment,  note   3488 

BAILIFFS 
of  sapreme  court   668 

BALLOTS 

See  Elections,  sab-title  "ballots" ....  836-868 

BANK  WXAMTNKB 

salary   2060 

appointed  by  the  governor,  duties   2441 

holds  at  governor's  pleasure   2442 

qualifications.   2442 

control  by  secretary  of  state   2441 

by  board  of  ocaminers   2441 

bond   2443 

examine  corporate  banks   2441 

loan  and  trust  companies   2441 

boitdingand  loanass'ns — 399,  2441 
insnrance  companies.  .414,  417,  2441 
assistance  in  examining  insurance  com- 
panies  417 

examinations,  witnesses   2443 

may  apply  to  court  to  compel  attendance 

of  witness,  etc   2443 

report  to  secretary  of  state   2445 

keep  record  of  all  examinations   2445 

fees  for  examination   969 

banks,  etc.,  shall  pay   2444 

of  assistant   417 

pay  over  quarterly   1008 

Statement,  verification  1008,  1010 

book  to  be  kept  1023 

BANK  NOTES 

negotiable  instruments   1561 

afterpayment   1666 

BANKS 
corporate: 

formed  as  other  corporations.   374 

general  corporate  powers,  etc.,  appli- 

cri)le   374 

rights,  privileges.  . .  374 

assessment  according  to  articles   374 

to  law   374 

capital  stock   375 


BANKS— comjuded. 
ocnpcntkte— ooneluded.  emc 
capital  stock,  affidavit  of  payment ....  37S 

one-foorth  cash   375 

powers  374,  376 

stock  subscription,  payment  375^  377 

delinquent,  sale,  effect   377 

reduction,  receiver   3T7 

reserve  necessary   378 

below  limit,  receiver   378 

available  funds,  what  are   373 

loans  to  officers,  limit,  restrictions   379 

to  individuals,  limit,  etc   380 

liabili^  of  stockboldera   382 

change  in  articles  not  to  a£bct  credit- 
ors.  383 

examination  at  least  once  a  year   2441 

of  employeea,  etc   3443 

fee  for  969,  3444 

private: 

defined   384 

capital  necessary   385 

sworn  statement  of  owners*  names, 

etc.,  recorded   38» 

powers   386 

failure  to  follow  law,  penalty   387 

prOTiaiona  applicable  to  ail: 

decisions  concerning,  note   3488 

minors  may  make  deposits.   381 

report  to  secretary  of  state   388 

foar  times  a  year.   388 

form  prescribed   388 

shall  show  what   388 

special   3H8 

failure  to,  penalty   389 

receiver  appointed,  when  insolvait. . .  380 
when  delinquent . .  399 
duty  of  secretary  of  state. . . .  390 

duty  of  attorney  general   390 

provisions  do  not  apply  to  national 

banks   391 

limited  partnership  not  to  do  banking 

business  1687 

taxation  of  shares,  etc  2507-3513 

statements  2607,  2512 

action  to  recover  deposit,  no  limita- 
tion 28?7 

insolvent,  receiving  deposits,  penalty,  4412 

publishing  false  reports,  penalty  4414 

officer  wrongfully  obtaining  money —  4411 

embezzlement.  '.  4377 

forgery  4343,  4413 

BAB 

of  action  against  city  for  damages  by  &il* 
nre  to  present  claim  312,  313 

when  conviction  or  acquittal  under  city 
ordinance  not  a  bar   906 

conviction  or  acquittal  acta  as, 

4490,  4588,  4589,  4794,  4795 

when  dischatge  is  48S3,  4004 
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SAR— concluded.  Bkc. 

when  discharge  ia  not  4776,  4793,  4863 

dismissal  a  bar   5070 

demurrer  allowed,  when  a  bar.   4763 

civil  action  doea  not  bar  criminal,  vice 

versa  ...2491,  4056 

prosecution  for  certaia  offense*  in  U.  S. 

courtB,  a  bar   4315 

conviction  on  impeachment  not  ft  bar. . .  4604 

BARRATRY 

common,  defined,  punishment  4148 

proof  required  4149 

BATTERY 

defined   4192 

penalty   4193 

jurisdiction  in  justice's  court   691 

BRARS 

bounty  for  killing  2039 

BHAVBB  COUNTY 

boundaries   460 

inspectors  appointed  when   139 

oaths  and  bonds   140 

compensation   141 

duties   142 

destruction  of  foul  brood   142 

penalty  for  resisting  inspection   143 

tax  upon. .   141 

BEFOUUNa  WATERS 

a  misdemeanor   4274 

by  sheep-washing  in  stream   4274 

by  maintaining  corrals,  etc., near  streams,  4274 
by  placing  offal,  etc.,  in  stream   4279 

BBGomo- 

when  a  misdemeanor,  penalty   4472 

dties  may  piinish  (sub.  54)  206 

on  locomoUve  to  be  rung  at  crossings. . .  447 
failure  to  ring,  penalty, 

447,  4291 

BENOH  WARBAirr 

cleric  may  issue  4760,  4909 

issued  on  application  of  prosecuting 

attorney  4760,  4909 

form  of,  after  iaSictment   4727 

on  arr^gnment   4761 

after  conviction   4910 

directions   4762 

how  served,  and  where  4763,  4911 

bail  afler  arrest   4764 

BBNEFIOIABY 
joinder  of,  as  plaintiff  unnecessary   3902 

BEQUEST 

See  Witta  2731-2823 


or  wager  with  voter  at  election  unlawful,  897 


BIOYOLB  8WO. 
regulating  use  in  cities  (subs.  29,  74)  206 

BILL  OF  OOSTS 

See  Costa  3338-3357 

•pp.T.  OF  EXOEPnOKS — See  Exceptions. 

civil  procedure  3282-3290 

criminal  procedure  4943-4949 

BILLS  OF  EXOHANG-E 

See  Negotiable  IjutmmaUs  1612  1(157 

BILLS  OF  SALE 

when  chattel  mortgages   159 

on  sale  of  estrays   1* 

of  trespassing  animals   27 

on  execuUon  3268 

BIRDS 

destruction  of  certain,  bounty  

protection  of  certain  —  See  Fish  And 
Game  1055-1064 

BIRTHS  AND  DEATHS 

record  of,  to  be  kept   2029 

births,  physicians  and  midwives  to  keep 

record   2029 

parents  to  report,  when   2030 

deaths,  physicians,  etc,  to  keep  record-  2031 

reports,  quarterly,  to  county  clerk   2032 

to  city  health  board. .  3032 

registers,  kept  by  county  clerk  2(^ 

for  distribution  2tt34 

burial  permits,  certificates   2035 

penalties   -036 

cities  to  provide  for  registration. .(sub.  67)  206 

BLACKLISTTNa 
prohibited,  punishment  1340,  1341 

BLAOKMATT. 

See  Exti^tion  4385-4392 

BLANKS  -See  Forms. 
in  negotiable  papers,  liability  of  parties.  1584 
justice  must  not  issue  process  without 

filling  in   3766 

to  be  furaished  judge  for  insane  asylum 

business  2172 

BUND,  SCHOOL  FOR 

located  at  Ogden,  incorporated   2099 

powers   2100 

co-ordinate  with  school  fordeaf  and  dunib  2101 

objects  

lawsgovemingjSemeaadeaf  and  dumb. .  2103 

appropriations,  drawing   2070 

reports  2071,  2i.72 

contracts  for  supplies,  etc.,  2067-2069 

officer8,etc.,not  to  be  interested 
in.......  20C6 

BOARD 

of  control  of  state  library  I'-W  1.359 

of  corrections— See  StaU  Prison.  ..22i:i  2:J89 

of  county  canvassers— See  Elections.  .!^iiH-876 

of  county  commissioners — See  Couniies, 

'  494-639 
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BO AEX)  —CO  iidtided.  skc. 
of  directors  of  D.  A.  ft  M.  Society— See 

Deseret  A.  &  M.  SocUty  2120-2129 

of  dental  examioers — See  Deniista. . .  .747-759 

of  edacation,  ci^— See  Schooh  1802-1066 

of  equalizatioD— See  Taseatton  2S74-2691 

of  examituitioa— See  Schools  1883-1066 

of  examiners— See  Examinertf  Staie..9W~96S 

of  health— See  iTeaOA  1086-1113 

of  horticulture— See  HortieuHure. .  .1168-1182 
of  insaDe  aBylnm  commisBioners— See 

InauTte  A»iflum  2165-3206 

of  labor— See  Labor  1324-1335 

of  land  commissiooers — See  State  Lands, 

2321-2402 

of  loao  commissioaers  1418-1423 

of  medical  examiners — See  I^tieianSf 

1728-1742 

of  pardons  2256 

of  public  works— See  Cities  283-286 

of  pharmacy -See  Pharmaqf  1716-1727 

of  regents— See  Univerai^  2200-2316 

of  school  trustees— See  SeAoob  . . .  .1804  1837 

of  silk  commissioners  2u 43-2049 

of  state  canTBSsers— See  EUt^otu  . . .  .878-880 
of  rapplies— See.£inn»fii«r<,^oardo/,950-063 

of  town  trustees — See  Towru  299-307 

of  trostees  of  school  for  deaf,  etc — See 

Ve(^fand  Pumb. .  .2104-2128 
of  industrial  school — See  In- 

dtuitrial  School. . .  .2130-2152 
of  agricultural  college — See 

AgrieuUural  CoUege, 

2078-2008 

BOABDINa  Honss 

notice  in,  to  influence  voters,  forbidden,  896 
keeper,  lien  of.  1402,  1406 

BODY 

dead,  stealing,  punishment  4330,  4231 

BOrLBR 

inspection,  cities  may  provide  for,  (sub.  61)  206 
mismanagement  of,  by  which  life  is  en- 
dangered, penalty  4270,  4271 

BONDS 
oflOolal: 

to  ran  to  whom  1682 

security  to  whom   1683 

who  may  maintain  action  on   1664 

successive  actions  on  1685 

cover  duties  required  by  new  law   1686 

defecU  do  not  avoid,  when   1666 

of  state  officers— flee  the  title  of  the 
office. 

of  county  officers   551 

of  precinct  officeis   561 

of  city  officers   216 

of  town  officers.   302 

of  school  trustees   1804 

of  city  school  officers.  1902,  1911 


BONDS— «on<^ud«d. 
offlolal — conduded.  bk 

of  court  stenographer   726 

of  notary  public  VKi 

exercising  office  without  giving,  a  crime,  4fn 
loan  and  trust  company  may  act  at 

security   fli 

mandanms  to  compd  approval,  nofe. .  310 
srenerally: 
of  executors  and  admiiuatraton..38!8-38B 

of  guardiMis  3S87,  3088,  3an 

is  variooii  civil  proceedings — see  the 
title  of  the  proceeding. 

to  keep  the  peace  4SS 

bail  bond— See  Bad  4883-^10 

quatifications  of  sureties  303 

decisions  affecting,  note  3488 

state,  county,  eto. : 
for  floating  indebtedness  on  adnuBsion 

of  state  1067,  1068 

state,  provision  for  payment  1418-14S3 

county,  limitation  on  issnance  .'  498 

to  fund  indebtedness  514-517 

on  contracUng  indebtedness. .  51S 

city,  power,  etc  (tuba.  6,  7)  30S 

for  paving,  etc  361,  363,  379 

for  water,  etc  306-314 

school,  limitation   1875 

district.  188a-I»I 

city  ....lOW-1851 

hii^  183* 

in  certain  cases  1876-1881 

certification  of  146-ltf 

BOOKS 

city  officer  to  ^ve  to  successor.   ^ 

officer  failing  to  transmit  to  successor, 

penalty  4087,  4088 

in  state  library— See  Xj&FoWes.  i34»-l^ 

of  the  state  to  he  marked  1356-3411 

inspection  by  state  auditor  3421 

by  county  auditor   613 

fee,  officers  to  keep  1093 

text,  for  schools.  1854,  1997 

kept  by  various  officers — see  the  title  of 
the  office. 

of  corporations,  how  kepL  328,  339 

inspection.  338,  4415 

BOnNDABIES  * 

of  counties— See 'name  of  county  460-488 

dispute,  settlement   487 

crime  committed  near,  jur- 
isdiction  4584 

of  cities  and  towns,  on  formation   16S 

extension  287,  307 

restriction  288-382,  307 

map  to  be  filed   198 

of  school  districts  1784,  I8OO-180a 

may  be  arbitrated  33S1 

questions  of,  not  within  jutice's  jnrtsdie- 
tiou   088 
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BOUMTUaS  SBC 
deerferuetion  of  birds  sacL  animalB: 

county  may  pay,  ennmention   2039 

ho-w  secared   9040 

record  of  county  clerk  S041 

fitate  liable  for  one  half.  20^ 

eerioultiire : 

commission,  appointment,  tennB,  ete. .  2043 

duties,  powers  2044 

cocoons  entitled  to  bounty  12046 

claims,  how  made   2047 

approval  by  secretary  of  state,  2049 

verification   2048 

appropriations,  how  drawn   2049 

yearly  expenditure,  limit   2046 

BOX  BLDBR  0OT7NT7 

boundaries   461 

state  auditor  ex  officio  recorder   36 

county  clerics  auxiliary  recorders   87 

application  to  record,  fee  38,  966 

record  open  to  inspection   39 

certified  copies   39 

publication  of  recorded,  distribatioa  . .  .40,  45 

dnties  of  county  clerks,  fees  3y,  41 

re-recording   43 

firee  of  chari^e  for  one  year,  44 

county  recorder  to  compile   .40,  45 

after  one  year,  recorder's  duties   46 

old  are  void   47 

etc.,  kept  by  pouodkeeper   12 

state  estray  brand   31 

on  estraysand  trespassing  animals  12-35 

alteration  of,  penalty   4474 

using  in  place  and  position  recorded  to 
another,  penalty   42 

BREIAOH  OF  THE  PB  AOB— See  Raee. 

BBIBB 

defined   4053 

corruption  of  executive  officers  4079-4086 

of  legislative  officers  40^-4100 

of  judicial  officers  4104-4111 

offering  or  giving  to  telegraph  operators,  4464 
offering  or  giving  to  influence  voter,  or 

receiving  same  892,  893 

city  officer  accepting,  penalty   223 

giving  or  receiving,  a  i>asis  for  contest  of 

election   914 

BBIDOES 

See  nighteaya  1114-1133 

fast  driving  on,  prohibited   1141 

taking  toll  without  authority,  penalty. . .  4481 

destruction  of  railroad  bridges   4423 

of  other  bridges  4439,  4434 

and  croBsings  to  be  provided  by  bnildera 

of  canals,  etc  1127,  1279 

control  of  county  over,  franchises,  etc., 

(subs.  24-28)  611 
county  erecting,  contract,  etc  524-526 


BRTDQTSB—concluded.  Bmc 

in  cities,  control,  repair  (sub.  36)  206 

in  towns,  control,  repair  (sab.  13)  302 

BUFFALO 

protection  of   1053 

BUILDINa 

burning,  arson   4326 

defined  in  penal  code   4327 

"inhabited  building"  defined   4328 

and  lots  subject  to  mechanics'  Hens,  1372,  138? 

public,  not  Buhrject  to  mechanics'  liens  . .  1309 

BUUiDma  AKD  LOAN  ASSlTa 

may  incorporate,  procedure   392 

statement  must  contain  what   392 

capital,  five  per  cent  subscribed   393 

defined   393 

powers,  general  392,  394 

bonds  of  secretary  and  treasurer.    395 

directors  cannot  be  sureties   395 

liable  when   395 

payments  and  withdrawals  , . .  396 

foreign,  statement  filed,  contents   307 

authority  to  do  business   397 

annual  statement,  publication   398 

unlawful  methods,  duty  of  secretary  of 

state   400 

initial  statement,  filing,  authority   401 

agent  acting  without  authority,  penalty,  40S 

examination,  refusal,  penalty   399 

annual  2441,  3443 

order   2441 

fee  969,  2444 

BULLION 

execution  levied  on   3240 

counterfeiting.  43.^2,  4353 

frauds  concerning  4400,  4401 

BULLS— See  .inimob. 

most  be  placed  with  breeding  cattle. ...  67 

when  free  commoners   67 

BURDEN  OP  PROOF 

when  it  shifts  on  trial  for  murder   4856 

in  criminal  cases,  note.   5012 

BUBGLABY 

defined   4334 

penalty   4336 

housebreaking  defined   4338 

penalty   4337 

having  possession  of  bnrglara'  tools   4339 

"night-time"  defined   4338 

jurisdiction  of  indictment  for,  in  certain 

cases   4592 

counts  in  indictment  or  information  ....  4734 

agreement  to  commit,  a  conspiracy,  4156,  4158 

burglarious  entry,  note   4356 

BURIAL 

of  indigent  dead  by  county  (sub.  42)  611 

by  city  (sub.  79)  206 

permits   2035 
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BIXBNINO  Pic. 

defined   4330 

bridges,  rafts,  wood,  grass,  etc.  ■ . .  .44S9,  4435 

for  insaraoce,  a  felony   4402 

arson  4326-4333 

BUTOHBR 
to  keep  record  of  animals  killed,  hides, 

etc.,  penalty   4369 

barning  oRal,  etc.,  near  town,  penalty. .  4*279 
placing  carcasses,  etc.,  in  stream  or  high- 
way, penalty   4279 

BUTTER 

sale  of  adulterated,  forbidden  736-741 

and  manufacture  regulated  736-741 

OAOHB  OOtJKTY 
boundaries   462 

CALENDAR 

civil,  how  made  up  3131 

cases  may  be  dropped   3131 

restoration   3131 

criminal,  prepared  by  clerk,  order,  4813,  4814 

OAIiVBB-See  Animais. 
notestrsys   13 

CANALS 

See  Water  Rights  1281-1288 

croRaing  highways,  bridge  1127,  1279 

ill  cities,  coDtrol,  repairs  (sob.  15)20^8,279 

in  towns,  control,  repairs  (sub.  13)  302 

joint  liability  for  repairs   1280 

eminent  domain  foi^-See  Eminmt  Do- 
main 1277, 1278,  3588 

what  exempt  from  taxation   3503 

fence  along,  gates  for  passage   1288 

construction  for  drainage  districts. . .  .778,  779 

passing  through  state  lands   2364 

sale  of  state  lands  f6r   2364 

construction  to  reclaim  arid  lands. .  .2372-2388 

injuring  or  destroying,  penalty   4434 

interfering  with,  or  larceny  of  water, 
penalty  4372,  4450 

CANCELLATION 

of  will,  when  a  rerocation,  proof.   2750 

of  acceptance  by  acceptor,  effect  1629 

of  mortgage  or  deed  of  trust,  form,  effect, 

S004,  2005 

of  lien,  agreement,  hood,  etc   3005 

CANDY 

aduIleratioD  of,  confiscation   4289 

CAPITAL 
of  state  at  S.  L.  City,  C!on.  art  19,  sec.  3. 

CAPITAL  OFFENSII--See  Murder. 

CAPITAL  STOCK— See  CorporaHoru, 
sub-title  "Stock." 

OAPTTOL 

buildingSfSecretaryofstatehaschargeof,  2412 
groundii,  control  by  examiners  144,  146 


OABBON  COUNTY  ax. 

boandaries   46S 

OABNAL 

knowledge  of  females  under  eighteen,  a 
felony  when   4221 

OABBIEHS— See  Otmnum  Carrien. 

CATTLE— See  AnimalM. 

CBMETBBY 

exempt  from  execution.   3245 

city,  purchase,  control  (sab.  66)  20t 

town,  porchase,  control  (sub.  3)  3IS 

unlawful  removal  of  body  4230,  4231 

injury  to  property,  etc   423S 

defacement  of  tombstones,  etc  4333 

CENSUS 

city  may  take  (sob.  72)  206 

school,  in  cities  19M 

in  counties  VM 

CJUUTIFICATB 

of  marriage  1190-1194 

failure  to  return,  peoal^  119i 

sent  by  telegraph  2697,  3337 

attached  to  proof  of  will   3794 

on  formation  of  limited  pattnetship, 

1690-im 

of  acknowledgment — See  AdaiowUdg' 

taeni  1964-1196 

of  sale  of  property  under  execution  3S80 

attached  to  public  docnntenta  and  judi- 
cial recorda,eTideQce,  3380-330 
to  private  writings,  evidence, 

3407,  3409 

tax,  sale  and  redemption  3633-208 

of  dischatge  of  mortgage,  etc.  3004,  SOUS 

of  taxes  to  be  issned  to  stock-owner  by 

coan^  clerk   9541 

of  juroiB,  witnesBes,  etc.  .996-1001, 1011,  lOU 
to  be  presented  within  a  year..  lOSS 

who  may  not  purchase  1031 

of  redemption  fmm  sale  nnder  trust  deed,  3971 
of  purchase  or  of  location  of  land  under 

U.  S.  law,  effect   3394 

of  purchase  of  state  lands   2346 

of  appraisement  of  damage  by  aniiuala.  .21-44 
teachers' — See  SchooU. 

of  boss  at  coal  mine  ISM 

issned  by  dental  board  754-75S 

by  board  of  pharmacy.  1713-17S0 

by  board     medical  flxaminecs, 

173ft-»3i 

of  incorporations-See  CSmtotiiiI&nu, 

31«^3»),3tf 

of  increase  of  cajntal  stock,  etc   331 

of  nomiDstion  8S3-9S 

of  transfer  of  registtmtion  619^  891 

of  election,  county  board. ..  .(snb.  8)511,  8ff 

state  board   fl^ 

of  authority  to  insaranoe  ocmpaay. . .  .410-415 
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OBRTtFlOATB—wnduded.  brc. 
of  authority  to  ageot  of  insarance  com- 
pany 410-415 

of  clerk,  od  appeal   3316 


of  probable  caase  oa  appeal,  crimiDal, 

4963-4965 

OERTZOBABI 

distinguished  from  mandamus,  note  ....  3641 


a  writ  of  review   3629 

when  and  by  whom  granted   3630 

jorisdiction  654,  670 

application  by  affidavit   3631 

writ  directed  to  whom,  retam   3632 

contents  3633 

st^s  proceedings,  when   3634 

served  as  a  snrnmons.   3636 

extent  of  review   3636 

returnable  when   3656 

amendment  of  defective  retnm   3637 

hearing  at  any  time   3668 

copy  of  judgment  transmitted   3638 

parties,  how  designated   3627 

certain  proviBioos  applicable  3668-3660 

jodgment,  final   3628 

transmission   3638 

judgment  roll   3639 

OBSTUI  QUB  TRUST 


joinder  of,  as  plaintiff,  when  not  necessary,  2902 
OHALLENOB 

of  jaror — See  Jury. 

civil  action. .  .{J.  C.  3720),  3136-3146 
criminal  action, 

(J.  C.  6140),  4816-4844 


of  grand  jary  4698-4706 

to  fight  a  duel,  a  misdemeanor   4185 

of  person's  right  to  register  604,  809 

of  voter  at  polls  800,  846 

CHAMBERS 
powers  of  district  judges  at, 

680,  682,  712,  3324,  3777 

prorided  for  judges,  failure   708 

motion  for  new  trial  heard  at  682,  3299 

CHANOERT 

district  court  to  have  jurisdiction   670 

ntles  prevail  over  common  law  rules   3489 

See  Index  to  Constitution,  "EquUy,^' 
p.  77. 

nuuter  in,  may  be  appointed  3167 

deeds   of,  recorded  and 
indexed,  how  601,  622 

OHANaB  OF  NAME 

of  person,  city,  etc.,  procedure. . .  .1545-1547 

OHAKQE  OF  VBNUE 

district  court,  civil  cases  2934-3937 

probate  cases   3654 

townsite  eases  3710 

criminal  cases  4799-4808 


costs  a  county  charge. . . .  539 


1067 

OHANG-B  OF  V  EH  UE—eontiuded.  fec. 


justice's  court,  civil  cases   3669 

criminal  cases  51X2-r>  i  :t4 

on  preliminary  examination   4660 

on  proceedings  to  keep  the  peace   4527 

CHARGE  TO  JTJRY 

civil  procedure : 

before  argument  3147 

in  writing,  exception   3147 

requests  3148 

refused,  marked   3148 

numbered,  read  without  explanation^ .  3149 

jury  may  take  31M> 

filed,  part  of  judgment  roll  315],  3197 

after  retirement  of  jury   3156 

exception  taken  at  time   8ir>l 

may  be  given  on  holiday   701 

criminal  procedure : 

as  in  civil  procedure   4845 

need  not  be  excepted  to.   49-18 

to  grand  jury   4710 

on  murder  trial,  note  4161 

CHARTERS 

See  Corporation  S14-456 

of  cities  and  towns  repealed,  effect   311 

general  city  charter--See  OiHet  169-298 

town  charter— See  Tomu  S99-307 

OHASTTF? 

impating  want  of,  to  female,  penalty   4206 

justification   4207 

OHAITBL  MORTO-AOB 

what  necessary  to  validity   150 

to  be  witnessed   150 

verified   150 

filed  with  recorder  160, 161 

acknowledgment  not  necessary   151 

filing  ^ves  notice  ^ .  151 

fraudulent  disposal  of  property,  pen^^,  166 

exempt  property,  consent  of  wife   167 

term  "mortgage"  includes  what   l.>9 

railway  contracts  not  affected   1(J3 

discharge  when  satisfied   1  r)4 

damages  for  failure   1 

valid  for  one  year   \'>o 

renewal  by  affidavit   Ifj;) 

limitation  upon   I.'iG 

before  lien  attaches   156 

garnishment  of,  tender   3107 

attachment  of,  tender   157 

bills  of  sale,  etc.,  included   15!> 

copy  of,  as  evidence   158 

foreclosure  by  aotioii : 

manner  of.  1G3,  3498 

no  redemption   162 

may  be  compelled,  when   153 

foreclosure  by  advertisement: 

ei^olQed  when   153 

notice,  how  given   ItiO 

contents  of   161 
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OHATTBIL  MOBTGAOB — concluded. 
foreclosure  by  advertisement — 


concluded.  Sec. 

sale  within  thirty  days   162 

hoars  of   162 

mortg^^e  may  bid   162 

no  redemption   162 

postponemeDt,  notice   163 

statement  to  mor^gor   164 

damages. .  164 

distribution  of  proceeds   166 

cost  of  pabtication   165 

fee  of  crier   166 

words  "personal  property"  include....  2498 
OHBATS— See  Fraud. 
OHDOK 

a  negotiable  inatramenL   1561 

See  NtgoHahU  Inxtruatenta  155^-1665 

defined   1663 

subject  to  provisions  goveming  blHa  of 

exchange,  exception   1664 

forgery  of,  etc  4343-4349 

may  be  sent  by  telegraph  2699 


railroad  company  must  pat  on  baggage. .  453 
OHBBSB 
adulterated,  etc.— See  Dairy  ProdueU, 

7S9-746,  4288 

inspection  by  food  commissioner   2447 

OHEMIOAIiS— See  Drugs. 
assaalt  with,  penalty  4194 

ohujDbbn 

of  bigamous  and  polygamous  marriages 

legitimated  1185,  S848,  2850 

Intimated  by  acts  of  father  10,  2833 

inheritable  rights,  2833, 2846,  2850 
of  null  or  dissolred  marriage,  when  legiti- 
mate  2833 

mother  of  illegitimate,  inberiU  from. . . .  2834 

inheritable  rights  generally  2824-2850 

posthnmoaa,  2760, 27^9, 2846 
unprovided  for. .  .2760-2762 

apprenticeship  of  74-83 

adoption  of  ,   1-11 

action  for  death  or  injuries  to  2911 

deserted,  adoption   11 

penalty  for.  4224,  4225 

destitute,  cities  may  provide  for.  .(sub.  60)  206 

guardian  for,  appointment,  etc  3983-4050 

ad  litem  (J.  C.  3679),  2908 

service  of  summons  upon  2948,  4046 

appear  in  action  by  guardian,  2907, 4009,  4046 

cannot  be  witnesses,  when  3413 

of  decedent,  provision  for  support,  3846,  3847 

order  as  to,  on  divorce   1212 

on  decree  for  separate  main- 
tenance  1218 

custody  in  wife  if  husband  deserts  1207 


OHIUyKEN—conduded.  8k. 

support  of  parents  by  2tt0,  8S00 

stealing  or  enticing  away  4173 

abduction  for  prostitution  4223,  C23 

when  entitled  to  letters  of  administration,  3815 

named  as  executors,  effect   3808 

when  subjects  for  reform  school.  ■ .  .2140-2143 

education  of  deaf  and  dumb  21(K 

employment  in  mines,  etc.,  forbiddra...  1338 
minority  as  affecting  limitations, 

2872,3889,  2896 
of  Judgment  debtor,  property  exempted 

for  1147,  282S 

wages  not  liable  for  parent's  debt  32tt 

contract  of  minors,  affirmance,  ete..l641  -1544 

must  attend  school   .1902-1965 

truants,  etc.,  parental  school.  1K3-1961 

industrial  schooL  19K 

permitting  in  saloon,  penalty  fi48 

selling  liquors  to,  penalty  4SM 

tobacco  to,  penalty   4469 

action  for  negligently  killing,  etc  3911 

incapable  of  committing  crime,  when, 

4071,  4318 

OHBISTMAS 
a  legal  holiday  1145 

OHUBOHB8 

incorporation  of— See  CbiToretfiont... 342-350 

OIChABBTT£]S 

sale  to  children  prohibited  440 

CITATION— See  JVocess,  Notice. 
probate  practice,  issaaace,  serrice   4034 


OZTmS— See  Tomu. 


lfl»-313 

SS&-S8S 

attorney,  election,  term  of  office . . . 

213,  98T 

auditor,  election,  term  of  office  

213,  88T 

230 

annual  financial  statement. 

231 

bail  commissioners,  appointment. . . 

34t 

duties,  etc  

248,  2o0 

IBl 

oliartera  repealed : 

311 

311 

dlasB : 

ITO 

114 

175 

1% 

.175-m 

178 

177 

178 

...  179 
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OmES-amtinued. 
oontraota :  8kc. 

preseoted  to  mayor  for  approval   195 

of  board  of  public  works,  approval. . .  386 

officers  not  to  be  interested  ta   233 

interested  in,  penalty   223 

recorder  to  countersign   239 

ooimoil,  ereneral  prorlaione : 

mwalier  not  to  hold  created  office. . . .  226 

qiuililications   183 

by  whom  elected   184 

eleaion  887-891 

vacancies,  how  filled   179 

compensation  not  changed...  225 

expulsion  of  member   198 

to  determine  rules  of  proceeding   198 

quorum   200 

raconaiderfttion  of  vote   203 

rapmis,  vllBD  deferred   204 

prasident,  i^ointment  of.     199 

runoval  of.  ..'   199 

pro  tern   199 

fifteen  members,  first  class  cities   182 

ten  members,  second  class  cities   182 

fire  members,  third  class  cities   182 

mayor  |)rc.-:i<les  in  third  class  cities —  188 

action  after  veto  by  mayor   195 

maetingB,  nmjority  is  quorum  200,  201 

attendance  compelled   200 

time  and  place  prescribed. .  201 
at  least  one  each  month. . . .  201 

special  call,  notice   201 

to  be  public  202 

joarnal   302 

voting,  yeas  and  nays   202 

qiecia),  rescinding  vote   203 

eommittee  reports   204 

anpointBdnt  and  removal  of  officers, 

214, 215 

'^eOBneilman"  mayinclode  "trustee"  2498 
oottncJl,  poirere  of : 

■dfertiBements  in  streets  (sub.  25)  306 

attoys,  etc.,  lay  out,  etc.. ..{sub.  8)206,  255 

regulate  nse  of .  (sub.  9)  306 

Miimalff,  emelt;  to,  punish. . .  .(sub.  63)  206 
fastening,  prescribe. .  .(sub.  84)  206 

at  large,  impound  (sub.  68)  206 

appropriate  money  (sub.  2)  206 

arrest  vagrants,  etc  (sub.  52)206 

ashea,  deposit  of,  regulate  (sub.  58)206 

assault  and  battery,  punish. .  ..(sub.  50)  206 

bath  houses,  construct  (snb.  14)  206 

bawdy  hoiisci^,  suppress  (sub.  40)  206 

bell  ringing,  etc.,  prevent . . .  .(sub.  83)  206 

begging,  punish  (sub.  54)  206 

bicycles,  regulate  (subs.  29,  74)  206 

births,  recMd,  provide  for. . . .  .(sub.  67)  206 

boilen,  eonrtruction   ..(sub.  57)  206 

iOHpection,  proride  for,  (sub.  61)  206 
faonds^  iane  (subs.  6,  7)  206 


OrriBS  —continued. 
cx)iincil,  powers  ot—continued.  sec. 

bonds,  pay  interest  (sub.  6)  206 

officers',  approve,  etc. .  .(sub.  85)  206 

paving,  etc.,  issue   261 

curbing,  etc.,  issue   263 

limit  of  debt   273 

for  water,  etc  30&^10 

recorder  to  certify  146-149 

bonfires,  prevent  (sub.  60)  306 

borrow  money  (sub.  6)  206 

bridges,  construct  and  repair  .  .(sub.  36)  206 

regulate  use  (sub.  36)206 

building,  erect  (subs.  5,  73)  206 

public  care  of  (sub.  73)  206 

regulate  (sub.  55)  206 

destruction  (sub.  55)  206 

cemetery,  purchase.  (sub.  66)  :i06 

control  (sub.  66)  206 

indigent  dead,  bury,  (sub.  79)206 

census,  provide  for  taking  (sub.  72)  206 

cess-pools,  regulate  (sub.  37)  206 

children,  indigent  (sub.  80)  206 

chimneys,  regulate  (sub.  57)  206 

coal  oil,  storage  (sob.  60)306 

combustibles,  regul^  storage, 

(subs.  65,  60}  206 
lumber,  regulate  keeping, 

(sub.  75)  206 

cruelty  to  animals,  punish  (aub.  63)  206 

curbs  and  gutters,  provide  (suh.  24)  206 

bonds   263 

dead,  burial  of.  (subs.  67,  79)  206 

deaths,  record  (sub.  67)  206 

debt,  fund  floating  1067,  1068 

debts  and  expenses,  pay  (sub.  2)  206 

diseases,  contagious,  prevent.,  .(sub.  65)  206 

disorderly  conduct,  prevent  (sub.  50)  206 

booses,  suppress  (aub.  40)  206 

districts,  tax,  create,  etc  (sub.  16)206 

disturbing  peace,  ponish  (sub.  50)  206 

dogs,  license,  etc  (sub.  69)  206 

drains,  construct,  etc  (sub.  37}  206 

duties  of  officers,  define. . .   227 

elections,  appoint  judges   890 

canvass  votes   891 

electricity,  bonds  for  308-310 

franchise  (sub.  19)  206 

meter,  rent  (sub.  20)  206 

inspection  ..  .(sub.  20)  206 

poles  and  wires  (sub.  20)  206 

regulate  sales  (sub.  20)  206 

works  for  (sub.  14)205 

engineers,  examination  (sub.  61)  206 

licensing  (sub.  61)206 

estrays,  etc.,  impound  ^ 

explosives,  storage  ^  ^.s^^-  601 'iOe 

fighting,  punish  .  ...  .(.«>i\>«-  ^- 

finances,  controy  '  "  • ' "   ■ 

fire  apparatus,  ^'  ^  .  • '     . .  •  •  Wo.  B^'l  ^ 
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OL'VlMa—eontimud. 
oonnoU,  powers  ot—coniinued.  sec. 
fire  ormB,  carryiog,  prohibit . .  .(sub.  51)  306 
discharging,  punish,  .{sub.  50)  206 

dqtartment,  provide  (sab.  69)  206 

escapes,  prescribe  (aub.  56)  206 

eztiDgoisbmeot,  provide  for, 

(sub.  59  )  206 

limits,  define  (sub-  55)  906 

works,  regulate  (sub.  50  )  206 

franchise  for  lighting,  grant . .  .(sub.  19)  206 
for  railways,  grant. . .  (sub.  32)  206 

gas,  bonds  for   3(»-310 

coQDections   271 

coDStmction  (sub,  14)  206 

fraachise  (sub.  19)  206 

mains  in  streets  (sub.  I'i)  206 

meter,  inspection  (sub.  20)  206 

rent  (sub.  90)  906 

relate  sale  ( sub.  SO)  206 

ganpowder,  etc.,  storage  (sub.  60)  206 

gutters,  bonds  for   363 

relate,  etc  (subs.  34,  49)  306 

handbills,  distribution,  etc.,  regulate, 

(sub.  26)  206 

health,  create  boaid  (sub.  65)  206,  1105 

secure  (sob.  65)  206 

regulations,  make   1109 

hospitals,  purchase  land  for. .  .(sub.  66)  306 

hODses,  numbering  (sub.  30)  206 

disorderly,  suppress. . . .  (sub.  40)  206 
of  ill  fame,  suppress. . .  (sub.  40)  20S 

impaired,  not.  (sub-  33)  511 

inspection,  boilers.  (sub.  61)  206 

liquors  (aab.  61)  206 

provinoQS  (subs.  45,  47)  206 

weights,  etc  (sub.  47)  206 

jail,  keepers  of.   (sub.  62)  S06 

provide  (sub.  63)  306 

use  of  county  (sab.  63)  306 

labor,  prisoners  to  (sub.  52)  206 

larceny,  petit,  punish  (sub.  50)  206 

lease,  property  (sub.  2)  206 

waterworks,  etc.  . .  .(anbs.  14,  18)  206 
libraries,  establish,  maintain, 

(sub.  77)  306,  1360-1371 
license,  cMiatQ  vocations, 

(subs.  38,  39,  87)  306 

dogs.  (sub.  69)  206 

ene^neers  (sab.  61)  306 

fix  (sub.  4)206 

liquor  (sub.  41)306,  1242-1356 

note  (sub.  41)306 

revenue  (sub.  87)  306 

unifonnity  (sub.  87)  906 

in  city  outskirts,  note  (sub.  41)  206 

lighting  bonds,  issue  308-310 

lighting  city,  provide  for  (sub.  14, 19,  20)  206 

lighta,  in  stables,  etc  (sub.  60)  206 

liqnor,  license  (sab.  41)  206, 1242-1256 


OITIUS— tionMmiAi. 
oounoU,  powers  ot—amtiimed.  te. 
liquor,  regulate  sale,  etc., 

(subs.  41,  43,  81)306 

lotteries,  suppress  (sub.  40)206 

lumber,  piling,  etc.,  regulate,  .(sub.  75)206 
manufactories,  dangerous,  (subs.  57,  58)  306 

regulate  (sab.  70)906 

markets,  establish  (snbs.  44-47)906 

regulate  (snbs.  44-47)206 

measures,  sealing  (subs.  47,4R)  306 

mill  privileges,  regulate  (sub.  17)  SOB 

money,  borrow  (sub-  6)  206 

name  streets,  etc  (sob.  31)306 

not  impaired  (sub.  33)  511 

nuisance,  declare,  state  (ssb.  64)306 

offensive  trmdes.  (sab.  70)  906 

keeping  of  pigs  (sob.  71)906 

railway  tracks.  (snb.  33)  906 

stables  (sub.  71)966 

numbering  houses  and  lots.  (snb.  30)  906 

obscene  writings,  prohibit  (sub.  40)906 

offenses,  punish,  limitatioo  (sob.  88)206 

office,  create  necessary..  (sub.  86)905 

offices,  bonds,  reports  (sub.  85)306 

opium,  sale,  punish  (snb.  42)906 

ordinances,  enforce  (sab.  88)906 

pass  (subs.  76,  88)806 

see  "ordinances"  hereunder. 

punishments  (sob.  88)906 

paving  streets,  etc  355^69 

pawnbrokers,  r^folate  (snb.  38)906 

peddliug,  regulate  (sab.  38) 

petit  larceny,  ponish  (sob.  49)806 

plats,  ai^roval,  etc  8S1, 9O1340W 

vacating.  9O16-90IO 

plumbing,  relate  (snb.  40)906 

ponod,  establish  (sub.  68)9K 

keeper  (sub.  68)306 

processions,  regolate  (sub.  78)  306 

profanity,  punish  (sob.  53)  90S 

property,  control  (subs.  1,  2)306 

prostitution,  suppress  (snb.  40)2)6 

provisions,  regulate  sale  . .  (anbs.  44,  47)  306 
inspection,  provide,(sub.  45)906 

punishments  under  ordinance,  provide, 

(sub.  88)  906 

quarautine  laws,  provide  (sob.  65)S0t 

railways,  changing  grades,  (sobs.  33,  33)  906 

construction  (sob.  14)  206,  S! 

crossings,  etc  (sob.  34) 

declared  a  nuisance,  .(sub.  33)9N 

drainage,  etc  (sob.  35)9N 

flagmen.  (sab.  35)901 

fionchise  (sub.  39)  906 

required  to  fence  (sob.  31)916 

speed,  etc  (sub.  319916 

pave  intersections  

pave  and  repair  3B6-fll 

consent  to  use  streeti.   437 
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CrrnSS — continued. 
oonnoil,  powers  of— contimud.  sxc. 
legolate  certain  voeatioDS,  (aabfl.  38, 39)  206 
liquor  tn^o.  .(sdIm.  41,  42,  81)  306 

marketa  (aab.  43)  206 

officers  (sab.  86)  206 

riot,  prevent  (sab.  50)  206 

amren,  bnild,  repair,  (aaha.  13,  37)  206,  255 

coonecUoiu   271 

regulate  (sab.  49)  206 

bond  to  construct  308-310 

ddemlkfl,  lay  oat,  etc.,  (sab.  8)  206, 256-282 

obBtractioiM  (sabs.  11,  HSi)  206 

paTiDg,  etc  256-289 

regulate  use  (sub.  22)  206 

sales,  traffic  (snb-  28)  306 

streets,  change  of  grade   256-282 

corbs  and  gutters, 

(sub.  24)  206,  255-282 

games  etc.,  in  (sub.  74)  206 

garbage,  etc  (sub.  23)  206 

haodbitls,  etc  (sabs.  25,  26)  206 

lay  out,  etc  (aub.  8)  206,  255 

lighting,  etc  (sabs.  12,  20)  206 

sprinkling  (sub.  12)  206 

naming,  etc  (sub.  31)  206 

obstructions,  prevent, 

(subs.  11,  23)  206 

placards,  etc  (sub.  26)  206 

plant  trees  in  (sub.  9)  206 

poles  and  wires  (sub.  20)  206 

processionB,  regtilate. .  .(nib.  78)  206 
railroad  crossings,  (aub.  34, 35)  206 

flagmen  (sab.  35)  206 

in  streets,  (snbs.  33, 33)  S06 

consent  to  use   437 

relate  use  (subs.  10,  25)  206 

riding  and  driving  (sub.  29)  206 

signs,  banners  (sub.  27)  206 

tax,  provide  for.  (sub.  82)  206 

traffic,  sales  upon  (sub.  28)  206 

water-mains,  etc  (sub.  13)  206 

repairs,  costs,  etc   280 

changing  grade,  damages   282 

tax  certain  vocations  (subs.  38,  30)  206 

districts,  create  (sub.  16)  206 

dogs  (sub.  69)  206 

private  business  (sub.  87)  206 

street,  to  provide  (sub.  82)  206 

to  be  uniform  (sub.  88)  306 

library  1360 

taxes,  levy  and  collects  (snb.  3)  206,  363 

see  "taxes"  hereunder. 
Bchool — See  Schools. 
telegraph  poles,  etc.,  regulate, 

(subs.  20,  25  )  206 

telephones,  construct,  etc  (snb.  14)  206 

poles,  etc.,  regulate, 

(subs.  20,  25)  206 
tramps,  ponish  (snb.  54)  206 


Orrma—conHnued. 
oounoU,  powers  of — concluded.  sbc. 

trees,  plant,  etc  (sub.  9)  206 

vagrants,  punish  (sub.  54)  206 

warrants,  issue  (sub.  6)  206 

water,  bond  for.  308-310 

connections   271 

control  courses... (sub.  17)  206,  279 

fix  rate  (aub.  21)  206,  270 

mains  in  streets  (sub.  13)  206 

purchase  or  lease  (sub.  18]  206 

regulate  sale   (rab.  21)  206 

waterworks,  constmct,  etc., 

(subs.  13, 14,  16}  306 
jnrisdiction  over.  .(nib.  16)  306 
lease  . . .  .(sabs.  14, 18,  76)  206 

protect.  (nib.  15)306 

purchase  (mb.  76)  306 

special  tax  to  nuuntun, 

etc   279 

weights,  etc.,  sealing  (subs.  47,  48)  306 

damaffes: 

change  of  grade,  liability  of  city   382 

for  aegligeoce  of  city,  claim,  preseut- 

ment,  bar  312,  313 

notcM  312,  2488 

deeda  of  mayors  validated.  .2007-2010 
dlalnoorporation : 

petition,  notice  of  election   303 

canvass  of  vote   284 

jn<^^ent  of  conrt   394 

claims,  notice  to  file   3B4 

who  may  defend.   394 

atljadieation   204 

court  may  wind  up   3B6 

records,  etc.,  deposited  county  clerk..  296 

taxes  levied  to  pay  debts   296 

notice  of  disincorpoitition  published. .  2^ 

expeoses  paid  by  city   398 

election: 

fbroiganisatioD  170-173 

officers.   172 

notice   170 

for  disincorporation   294 

general  municipal  887-801 

registration  816,  817,  821,  890 

biennial   887 

terms  of  officers   887 

qnaliiicationB  of  electors   889 

judges,  appointment   890 

general  law  governs   890 

canvass.   891 

certificates  of  election   891 

tie  vote   891 

flaoalyear: 
begins  when   363 

flnea: 

how  recovered   208 

mayor  may  remit   189 

to  be  paid  into  treasury  309,  243 


Digitized  by 


Googl 


1072 


fines — cpnttnucd.  sec 

imprisoDmeot  until  paid.   210 

credit  convict  labor   211 

Hmitution  upon  (sob.  88)  206 

incorporation: 

petition  for   169 

duties  of  county  commiseioaera. . .  .168, 170 

class  designated  169- 171 

name   169 

boundaries   170 

election  170-172 

papers  filed  with  recorder  and  with 

secretary  of  state   171 

publication  by  secretary  of  state   171 

complete,  when   173 

courts  take  judicial  notice   173 

Jnstica  of  ttie  peaoe: 

election,  term  of  office  213,  887 

jurisdiction  ander  ordinances, 

(sub.  88)  206,  239 

practice,  appeals  208,  210,  240 

jury,  criminal  cases,  when  allowed. .. .  241 

vacancy   242 

disqualification   242 

salary   242 

iiues  paid  to  city  treasurer   343 

warrants,  to  whom  issued  212,  244 

limits: 

extension,  petition,  proceedings   S87 

ordinance  declaring   287 

plat  recorded   287 

restriction,  petition,  proceedings   268 

commissioners  a^'ust  terms  289 

report   290 

decree  of  court   290 

recording,  costs   292 

court  may  order,  tax  levy..  201 

marshal: 

election,  term  of  office  213,  887 

and  police   245 

ex  officio  chief  of  police,  when   248 

duties  and  ponera   248 

map  of  oity: 

to  be  filed   196 

money  paid  into  treasury   209 

mayor; 

by  whom  elected   184 

election   887 

qualifications   183 

when  not  to  hold  other  office   224 

chief  executive  officer   186 

vacancy,  how  filled   186 

mayor  pm  tern   185 

removal  from  city  vacates  office   187 

deeds  by,  under  townsite  act  2701 

veto  power   195 

appointive  power   ,214,  249 

third  class  cities,  presides  over  council,  188 
. . .  vote  in  council,  tie. .  188 


GENEBAL  INDEX. 
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OSTEBS—conUmtcd. 
mayor — eontimud.  sr. 
may  forbid  sale  of  liquor  on  holiday,  1239 

appoint  library  directors  1361 

power  to  remove  officers   215 

ordinances  to  be  signed  by   1% 

powers  and  duties  .189-IM 

to  file  map  when   19S 

vacancies  filled  by   21i 

appoint  board  of  public  works   283 

remit  tines,  etc   199 

may  inspect  books,  etc   191 

may  enter  townsite  3701 

recommendations  to  council   IK 

call  citizens  to  enforce  law.   lU 

appoint  revisers  of  ordinances   IM 

approve  officers*  bonds    ■  ■  SB 

suspend  treasurer,  when   236 

misconduct,  penalty   211 

may  solemnize  marriage  1198 

name,  when  desicfnated   Ut 

actions  and  contracts  in  

offloera: 

elective,  terms   213 

election,  general  887-Wl 

appointed  by  mayor,  with  consent  ■■•  214 

vacancies  filled  by  mayor   ~H 

appointive,  term  of  office  215,  888 

removal  by  mayor   315 

by  council   215 

oaths  and  bonds  216-^1^ 

additional  bonds   2IS 

bonds  filed  where   i^i 

misconduct,  penalty   Stf 

delivery  of  liooks  to  successors   2S0 

must  be  qualified  electors.   29 

defaulter  ineligible  to  office-   81 

not  to  be  interested  in  contracts. .  .222,  ^ 

bribery,  penalty   SB 

compensation  fi.iccd  by  ordinance   2S 

increase, etc. .forbidden,  SS 
councilman  not  to  hold  created  office,  ^ 

duties,  etc.,  fixed  by  ordinance   237 

in  cities  of  first  and  second  class  can 

hold  but  one  office.   ^ 

ordinances: 

not  affected  by  change  of  oiganization,  ITS 

by  repeal  of  charter.   311 

publication  or  posting   ^ 

in  effect  when   206 

how  proved   ^ 

record  of   205 

revision,  publication  unnecessary. ....  2(£ 

duties  of  officers  fixed  by   3ST 

jurisdiction  of  justice  under,  (snb.  88)206, 23S^ 

to  protect  water  supply.  (sub.  15)  901 

appointment  to  revise   

power  of  council  to  pass. . .  ( sub.  88)  206, 907 

define  mode  of  exercising  powers  

action  for  violation,  in  name  of  city. .  ^ 
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OmE8— continued. 

ordinances— coniinued.  sec. 

actioQ  for  violatioD,  bar   20S 

pleading   210 

imprisonment, 

(sub.  68)  206,  211 

salaries  to  be  fixed  by   225 

duties  of  officers  fixed  by   227 

police: 

chief,  daties  and  powers   S46 

have  powers  of  coustable   246 

execute  process   ....  246 

general  duties.  246,  S47 

arrest  without  warrant   247 

special,  appointment   246 

clerk,  to  keep  record  of  properfytaken 

from  prisoner  5133 

bail  commissioDers,  appointed   249 

oath  and  bond. . .  250 
duties,  etc.... 249-251 

powers  as  bodies  corporate   180 

process,  who  may  serve. .  .212,  244,  246 

property,  may  hold,  eta   180 

public  works,  board  of: 

how  constituted,  term,   283 

oaths  and  bonds   284 

chairman,  to  devote  his  time   285 

Dot  to  be  interested  in  contracts   285 

duties   286 

recsorder: 

where  to  keep  his  office   228 

duties.   228 

election,  term  of  office  213,  887 

acts  as  auditor,  when   230 

orders  on  treasurer   230 

countersign  city  contracts   229 

coutraeta  void  unless  signed  by   229 

anuual  financial  statement  by   231 

file  and  publish  lists  of  nominations, 

etc  824-836 

provide  ballots,  etc..  for  elections. .  .836-842 
furnish  poll  booksto  judges  of  elections,  856 
keep  counted  ballots  twelve  months. . .  865 
to  certify  bonds  and  warrants  to  be 

within  debt,  limit,  exceptiou  146,  147 

certify  tax  levy   254 

issue  liquor  license  1248 

repeal  of  oity  ohartera,  eftoot .. .  311 
rlffhts  not  aflleoted  by  general 

aot  177, 178 

seal   180 

streets,  etc.,  pavinff,  etc.  255-282 

ohangiuff  srade,  damaffos  255,  282 

taxes,  general: 

fiscal  year  begins  Jan.  1   252 

levy  by  council  in  July   253 

limitation  on  amount   253 

levy  certified  to  county  clerk   254 

purposes  of.    253 

assesBment,  collecUon,  etc  2687-2696 


OLTli^— continued.  sec. 
taxes,  special,  for  improvements,  etc: 

power  to  make  local  improvements.* .  255 

for  ordinary  repairs   256 

paving  districts   256 

bonds   260 

taxes  assessment . .  .257, 258 

delinquency   258 

railway  intersections  . .  269 

city  bonds   261 

"lot,"  "lands,"  "street,"  defined.,.  261 

according  to  benefit   292 

curbing  and  guttering,  district  bonds. .  S63 

not  void  for  error,  etc  ^  264 

action  to  recover   264 

equalization   265 

railways,  to  pave  and  repair   266 

failure,  levy   •.Hi'7 

seizure  and  sale   "MS 

action,  defense   2(j9 

water,  gas,  and  sewer  connections   271 

bonded  debt,  limit  ^  272 

intention  to  tax,  notice   273 

to  be  equitable,  how  levied   274 

levy,  description  of   275 

total  cost  in  one   276 

when  made   277 

notice  of  delinqnency  ^ .  278 

for  other  purposes   279 

for  irrigation,  acreage  tax.   Sn9 

repaving  and  repairs,  distinguished. . .  280 

special  assessment,  lien   281 

money  kept  separate   238 

treasm^r: 

election,  term  of  office  213,  887 

duties   232 

bond,  amount   216 

warrants  only,  money  paid  on   2;}3 

paid  in  order   '.^31 

shall  give  receipts  

keep  city  money  separate   236 

making  profit   of  public  money  for- 
bidden   '2:ni 

registry  of  warrants.   237 

reports   337 

special  fund  kept  separate   238 

fines  paid  to   243 

wards: 

number  of   181 

limitation  on  change  of  bonndaries..  181 
warrants: 

recorder  to  certify  146  149 

treasurer  to  pay  money  on   -^3', 

paid  in  order   2:t4 

registry   237 

to  whom  issued   ■i44 

of  arrest,  executed  by  whom  .  .212,  244-246 

particularized  in  annual  statement...  231 
water  and  waterworks: 
power  of  conncil  over — 8ee"council,"  supra. 
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<jmB3-~^!oncluded.  Bsc. 
water  and  waterwor]ES--<!oncfude(2. 

special  tax  to  maiutaiD,  etc   279 

general  tax  to  maintain,  etc   363 

bonding  for  308-310 

ordinance  to  protect,  joriadiction, 

(anb.  16)  306 

year: 

fiscal,  begins  Janoai;  1   252 

OlViLi  AOnON— See  Action. 

CIVIL  ABBBST 
See  Arrest  (J.  C.  3696-3701),  3010-3044 

OlVHi  DBATH 

by  reason  of  imprisonment  for  lift   4502 

what  acts  may  be  performed  aftw.   4503 

OIVIL  PRCKJEDtTRB 
code  of  9861-3761 

OIVIL  BSMBDnSS 
failure  of  penal  code  to  specify  does  not 

affect   4055 

not  merged  in  criminal  S491 

OIVIL  BIGHTS 

of  convict  suspended   4501 

limitation   4503 

person  imprisoned  for  life  deemed  civ- 
illy dead   4602 

OLAIH— See  Action. 
aoaixiBt: 
state,  presentment,  audit,  payment — 

See  Sxaminen  929-063 

coon^,  presentment,  audit,  payment- 
See  CbuntiM  631-639 

city,  presentment,  audit,  payment, 

(sub.  2)  206,  330 
city  for  damages,  presentment,  bar, 

■   312,  313 
decedent's  estate — See  I^robate  Prac- 

tice  3848-3876 

against  assignee  of  insolvent   91 

adverse: 

for  money  or  property  3491,  3511 

action  to  determine  3491,  3511 

parties  2015,  2916 

judgment,  writ  2916,  ^33,  3236 

disclumer,  efflect  3512 

damages  2021,  3514 

interpleader,  when  compelled   2924 

intervention,  when  ordered   2926 

occupying  dainumt's  improvements, 

when  allowed  2021-2038 

does  not  prevent  conveyance   1980 

of  tenant,  presumption  of  possession,  2867 

possession,  limitations  2861-2866 

CLAIM  AND  DELIVEIB7 
when  delivery  of  personal  property  may 

be  claimed  (J.  C.  3706),  3045 

affidavit,  requisites   3046 

when  valne  misstated   3006 


CLAIM  AND  DBUVBRY— oond'd.  sv. 

affidavit,  indorsement  thereon   30C7 

duty  of  officer  3M8 

undertaking,  approval   3M8 

exception  to  3M> 

sufficiency  30V 

justification  SOM 

defendant  entitled  to  re-deliveiy  on  filing 

undertaking   3050 

justification  of  defendant's  suretieB.  9061 

qualifications  of  sureties,  jostificatkm...  30GS 

property  concealed  from  officer  308 

how  kept  by  officer,  fees,  etc . .  3054 
when  cWmed  by  diird  par^. . .  3065 

delivery  to  plaintiff   3050 

officer's  return,  within  twenty  days.   3050 

verdict  3165 

judgment  3194 

execution  3S33,  3230 

may  be  issued  and  served  on  any  day   101 

defendant  may  have,  when   3183 

OLBROTMBN 

communications  to,  privileged  3414 

OLBBK 

of  supreme  court — See  Clerk  qf  Supreme 

Omtri  660-607 

of  district  court— See  Clerk  of  Dittrid 

Court. 

county — See  Cmnlji  Clerk. 

town,  duties,  etc  304,836-(Ui 

of  legislature,  salary  2055 

attomey'sjcommunications  to,  privileged,  3414 

deputies,  state  officers  allowed  24» 

county  officers  allowed   540 

of  dection,  judge  acts  as.   8H 

of  school  district,  appointmeot.  18IB 

of  board  of  education,  duties  1900, 1910 

OLERK  OF  THB  DI8TBIOT  OODRT 

county  clerk  is  ex  officio   600 

name  "county  clerk"  may  inclode  2400 

is  a  county  officer.   5C1 

eligibility,  residence   540 

consolidation  of  office   5(3 

deputies  and  assistants   540 

principal  includes  deputy.  54T,  3406 

office  at  county  seat,  exeeptiona   54B 

faonrs   546 

absence  from  cdunty,  effect   560 

bond,  how  fixed  and  approved.   551 

justification,  recording.   SSI 

liability  549,  1884-1086 

to  complete  business  to  end  of  term   SSt 

seal  (sub.  10)  511,  601,  7» 

affixed  to  what   711 

supervision  of,  by  county  board  . .  .(snb.  3)  511 

allowing  illegal  claim,  penalty  50&,  1030 

salary,  classilicatton.   3057 

when  fixed  ^ 

paid  monthly  3061 
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QEaEEEtE  OF  THB  DIBTUIOT  OODBT— 

continued.  Sic 

Bslaiy  of  deputies,  assistants   2062 

vheo  office  combined   S063 

not  paid  till  fees  turned  over   1014 

coBtodian  of  records,  papers,  ete   601 

isane  process  aod  notices   601 

enter  orders,  judgments,  etc   601 

books  required  to  keep.  601,  1033 

take  acknowledgments,  etc   601 

index  deeds  of  sheriff,  etc.,  how   601 

complaint  liled  wiA,  when  2938,  3946 

sammons  filed  with,  when   2946 

adjourn  court  in  absence  of  jndge. . .  .703,  704 

post  order  fixing  terms  of  court   675 

acyouming  term   677 

and  give  notice   677 

keep  attendance  roll  of  jurors  and  wit- 

nesaea  601,  995 

fiimish  certificates  to  jurors,  etc.  .601,  993,  996 
montfaly  statement  of  jurors'  and  wit- 
nesses' certificates   1011 

issuing  false  certificate,  felony   1030 

not  to  purchase  certificates   1031 

jurors,  to  file  list  of   1309 

deposit  names  in  box   1309 

drawing,  proceedings, 

1310,  1311,  1316,  3166 

issue  venire.  1311 

list,  jVimish  when   1314 

insert  addresses  1315 

jurj  box,  names   1318 

order  service  by  publication. ........  .  2949 

issue  attachment.   3066 

powers  in  probate  cases  3781-3784,  4026 

justification  of  sureties  before   3026 

on  appeal  to  send  up  original  papers  3316 

criminal  action   4966 

arbitration,  record  of  submission   3223 

entry  of  judgment   3227 

wills  may  be  deposited  with   2740 

moneys  deposited  in  court.  3120-3122 

paid  to  connty  treasurer. .  .3121,  3561 

to  receive  3484,  3494 

in  hands  of,  taxation   2543 

duty  on  change  of  venue  2936,  2937 

criminal  cases   4803 

transmitting    or   receiving  judgments 

affecting  realty  S937,  3168 

election  contest,  duties  917-921 

papers  on  assignment  filed  with   68 

to  enter  default   3179 

calendar,  civil  cases,  make  up  3131 

criminal  cases  4813,  4814 

when  to  take  testimony  on  trial   3476 

judgment,  entry,  etc  3179,  3191 

roll,  make  up  3197,  4923 

transcriptsto  other  counties. .  3198 

docket  3196,  3199 

of  justice,  docket   3734 


OLERE  OF  THB  BI8TBIOT  OOUBT — 

eonduded.  sec, 

verdict,  enter,  etc  3160-.H66 

criminal  ease   4898 

settlement  of  bill  of  exceptions. .  .*8866-3290 

fees  enumerated   973 

must  keep  acconnt  of  101ft 

pay  to  treasurer  monthly   671 

liabili^  for  collection   IQlft 

payable  in  advance  U16 

indigent  suitors,  oath  1016 

procedure  1017-1031 

"folio"  defined  1022 

must  keep  fee  books   lO'.JS 

must  post  fee  bill   1024 

cost  of  publication   1025 

shall  receipt  for   1026 

failure  to  pay  over,  penalty  1028,  4319 

failure  to  keep  fee  book,  penalty. . .  1027 
receiving  or  charging  illegal, 

vacancy,  damages  1028,  1029 

accounted  for,  before  salary  paid. . .  1014 

OXiERK  OF  THB  SnraBMB  OOUBT 

how  appointed,  dntjes  000-667 

bond   001 

salary  2060 

office  records,  seal   MSt 

may  take  acknowledgments   663 

issue  process   663 

certify  records,  etc   663 

adjourn  court,  when   665 

appoint  deputy   666 

is  law  Hbrarion  for  state   664 

duties  1351-1369 

procure  stationery,  etc.,  for  court   O07 

OOAIi  MINBS 
for  other  mines— See  Mines  And  Milling, 

1495-1506 

inspector,  appointment,  term   1507 

qnalificatioDB   1508 

bond   1609 

duties  1610 

to  examine  scales   UM 

residenee,  apparatus  1101 

to  inspect^  when   151S 

scales   18S4 

notice  to  owners  to  make  mine 

safe  1518 

injunction,  when   1014 

salary,  expenses   S060 

fee  for  inspection   S70 

plan  of  workings  to  be  made   1515 

unlawful  operation,  penalty   1516 

escape  shafts  1517 

ventilation   1518 

supply  of  props  and  cap  pieces   1519 

speaking  tubes   1520 

safety  catch,  traveling  way   1521 

engineers,  hoisting  men  1622 

report  of  accidents  1080 


Digitized  by 


Googl 


1076 


GENERAL  INDEX. 


OOAL  MINBS— condwled.  Sec. 

hydro-carbon  minea   1524 

"owner  or  manager,"  incladcBwhat   1525 

examining  boards  for  mine  bosses   1536 

certificates  as  mining  bosses,  penalty. . . .  1526 

Btretcbers  to  be  provided   1527 

coal  mines  aSect«d  hy  provisioos   15:28 

mine  owners  to  provide  scales   1529 

weigher  to  be  sworn   15:10 

check-weighmau   1531 

fVaudalent  weighing  a  misdemeanor  .  . .  1532 

violation  of  provisions,  penalty   1533 

shafts,  etc.,  to  be  fenced.  1638,  1539 

baming  coal,  etc.,  fencing  or  extingnish- 

meut   1539 

OOOOONS 

silk,  paying  bounty  for  2044-2046 

CODE 

of  civil  procedure  2851-3772 

of  criminal  procednre  4506-6173 

penal  4U51-4605 

probate  3773-4060 

OODIOIL 

included  in  term  "will"   2498 

execution  of,  republishes  will   2745 

revoked,  by  revocation  of  will   2759 

COHABITATION 

.  unlawful,  defined,  penalty   4209 

.  counts  in  indictment,  etc   4213 

OOIN 

counterfeiting   4350 

possessing  or  receiving  counterfeit   4362 

dies  for  counterfeiting   4363 

offer  in  writing  equivalent  to  tender   3485 

OOLLBOTOR 

of  taxes,  county  treasnrer  is — See  Tax- 
ation 2610-2C96 

OOLL&aB 

See  Agriadiural  CoUege  2073-20a8 

See  Univeraitj/  2290-2315 

OOLUSZON 
on  railroad  causing  death,  liability,  pun- 
ishment   4272 

OOIjTS— See  Ammala. 

not  estrays   13 

COMBINATION 

for  controlling  prices,  unlawful   1752 

OOMBUSTIBIjBS 

county  may  regulate  storage  (sub.  20)  511 

city  may  regulate  storage . .  (snbs.  50, 60, 75  )  206 

COMMISSION 

governor  to  issue  to  whom   2406 

seal   2409 

fee  for   965 

without  fee   2409 

of  militia  officers,  issuance  1440,  2406 

to  take  depositions — See  DepotiHom. . . .  2452 


OOMMISSIONEB8  Sk 

silk,  appointment  and  duties  S043-20N 

branch  normal  school,  duties  2317-3319 

land— See  Siaae  Lands  2321-2403 

insane  asylum — See  Inaaru  AayUtmj  2156-230C 

loan,  .duties,  etc    1418-14S5 

county— See  Counties  4d4-5&l 

fatul,  in  cities,  powers  249-351 

COMMISSIONERS  OF  DHBDS 

appointment,  term,  reraovBl  1074 

powers  1875 

eflFect  of  acta  1676 

oath  ie<7 

filing  1CT3 

fees  984,  985,  1679 

secretary  of  state  to  furnish  laws  1680 

of  other  states  to  file  copies  of  commis- 
sions  IM 

COMMmCEQTT 

for  contempt,  civil  procedure   3361 

probate  practice, 

3839,  3840,  3928.  4019 

of  debtor,  supplemental  proceedings  3273 

on  requiring  security  to  keep  the  peace, 

4531-4534 

on  preliminary  examination — See  Exam- 

inatum   4657-4687 

must  precede  information, 

4509,  4692,  4675,  4m 

of  witness,  for  appearance  

on  increase  of  bail — See  Bail   4999 

after  information,  etc.,  set  aside   4773 

on  sustaining  demurrer  to  informaUon 

or  Indictment  470 

when  mistake  made  in  chai^ging  offense,  48S3 
on  dismissal  for  lack  of  juriadiction,  4865,  4866 
when  facts  proved  do  not  constitute  an 

offense  4^ 

after  conviction  (J.  C.  6158),  4900,  4934 

on  granting  arrest  of  judgment   4901 

of  iusane  to  asylum  2179-2206,  USX 

of  fug^Uve  from  justice  5106,  SIOT 

informal,  habeas  corpus,  proceedings. . .  1069 
COMMON  BABBATR7 

de&ned,  how  punished  414d 

proof  required  4149 

COMMON  OARRIBRS 

See  RaOroadt  431-45* 

refusing  to  carry  passengers   4471 

lien  of,  on  freight,  etc.,  forecloaure,  1416,  1417 

embezzlement  by   4376 

discrimination  in  rates  forbidden,  ...455,456 

dooblft  damages   4S 

leaving  indigents,  etc.,  in  county  prohib- 
ited (sob.  43)511 

COMMON  LAW 

the  rule  of  decision  in  thisstate,  exception,  MSB 
statutes  in  derogation  not  strictly  con- 
strued T  2« 
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OOMMON  ItATW— concluded.  sec. 

questions,  decisions,  note  2488 

rales  of  eqnity  prevail  over   24S& 

rule  that  penal  statutes  Btrictiy  coiwtraed 
inoperative  4052 

CX3UMONS 

dedication  of.  8012,  2014 

OOMMON,  TENANTS  IN 

devise  to  several  makes  them   1073 

action  to  determine  adverse  clum   2916 

one  or  more  ma;  sne  for  all   2919 

OOaCMDNIOATZON 

by  telegraph  deemed  in  writing  2472,  2700 


privilegedjfairreportof  proceeding,  4202-4204 
communication  by  interested 

person  4204 

communications  generally. . . .  3414 
OOMMUTATION 

prisoners  may  earn  2246-2248 

OOMPANIBS 

See  Corporatiom,  314-373 

OOMPENaATION 

feea-^e  Hes.  964-1033 

of  attoroeys  left  to  i^reement   136 

on  foredoBure  of  mortgage,  350S 
in  acUon  for  wages. .......  1347 

on  foreclosure  of  lien  14P0 

in  probate  cases  3923,  4050 

of  state  and  connty  officers — See  Stdarita, 

3050-2063 

of  members  of  legislature   2054 

of  emplojees  of  legislature   2055 

of  city  officers  fixed  by  ordinance   225 

of  officers,  etc.,  of  state  instLtutioDs— 
see  name  of  the  institution. 

of  national  guard  in  time  of  war   1454 

at  encampment  1456 

city  may  pay  city  justice   242 

for  U.  S.  prisoners  in  county  jails   581 

for  property,  eminent  domain   3598 

for  iqjaries,  trespass,  damages,  etc.— See 
Dttmageg. 

of  assignee  of  insolvent  debtor.  

of  necntors  and  administnrtois.   3934 

of  guardians  4014 

mt  members  of  state  board  of  edacation,  1770 
of  d^nty  state  saperintendeatefachooU,  1774 

of  county  school  examiners   1794 

of  city  school  examiners   1918 

of  trustees  of  school  districts   1%8 

of  members  of  city  school  board   1905 

school  teacher  witiiont  certificate  not  to 

receive   1839 

female  school  teachers  to  receive  same 

as  male   1853 

of  tr^nt  officer  for  schools, 

of  registry  agent  

of  judges  of  election  , 
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COMPENSATION— concluded.  ssc. 
of  person  delivering  election  returns,  864,  879 

of  drainage  district  directors  777 

of  membersof  board  of  labor   1334 

of  referees  3172,  3947 

of  jury.commissioners.   1305 

COMPLAINT 

action  begun  by  filing  or  service   2938 

summons  must  issne  in  three  months   2942 

alias,  issuance  within  one  year,  2942 
copy  to  accompany  summons  or  be  filed 

within  ten  days  2938,  2946 

copy  deposited  for  defendants   2946 

in  justice's  court  3685-.3687 

plaintiff  *s  first  pleading  2958,  2959 

must  contain  what   2960 

signed  by  party  or  attorney   2983 

joinder  of  actions  in  S961 

demurrer  to  3962-2067 

pleading  over  not  a  waiver.   2966 

objections  not  taken  deemed  waived. . . .  2967 

if  amended,  copy  filed,  service.   2964 

cross-complaint  3974 

allegations  not  controverted  taken  as 

true  3981,  3996,  318D 

supplemental  S99B 

not  a  waiver   20H8 

counterclaim  deemed  complaint  when. . .  3123 
stricken  out  as  punishment  for  contempt,  3423 

verification  2983-2985 

on  default  3J79 

forcible  entry,  etc   3585 

parties— See  Partitt  2902-3927 

pleadings  generally — See  PItadinga. 

place  of  trial— See  Place  of  Trial .  .2928-2987 

controverted  in  part,  judgment  as  to 

remainder.  3180 

representative  capacity  pleaded  gener- 
ally  3000 

amendments — See  Amettdmenit^ 

(J.  C.  3694),  3964,  3004,  3006 

amendments,  service  of   2064 

statement  when  parly  sued  by  fictitious 

name   3007 

in  eminent  domain   3694 

in  actions  fbr  libel  or  sTander   2994 

in  divorce  case   1311 

for  separate  maintenance   1317 

for  partition  sf  ical  property   3523 

real  property,  how  described  in   2989 

in  forcible  entty,  etc. ,  allegations   3580 

filing,  one  day   3580 

verification   358r> 

amendment   35K3 

on  assigned  chose  in  action   2903 

limitations,  plmding   2992 

conditions  precedent,  pleading   3991 

account,  items  not  pleaded  2966 

private  statute,  pleading.  3U93 

in  election  contest. .  ■   917 


. ..  1961 

81.4,  817 
...  844 
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OOMFLAINT— eondiulMl.  Bsc. 

substitutioQ    2821 

intervention   3936 

interpleader   2934 

irrelevant  matter  in,  striking  out   2987 

judgment,  how  pleaded   3990 

lost,  how  supplied   3462 

for  abatement  of  nuisance.   3606 

in  action  for  nsnrpation  of  office. .  .8613,  3614 

what  are  material  aliegatioiu   3987 

answer  to   2968 

dismissal,  gronnds  3946,  3181 

variance  3001-3003 

pleadings  liberally  construed,  2986, 3008,  3385 
criminal  actions  begun  by.  .(J.  C.  6126),  4603 

defined   4604 

must  state  what   4610 

to  be  filed  when  armst  made  without 

warrant   4613 

on  criminal  action  against  corporation. .  6071 

ooMPOxmama  grimbs 

or  concealing,  penalties  4075,  4146 

comprominng  certain  misdemeanors, 
procednre  6063-8064 

COMPROMISE 

offer  to  allow  judgment,  effect  3217 

not  to  be  given  in  evidence.  3317 

tender  and  deposit,  effect   3347 

pleading   3347 

offer  in  writing  is  tender,  when   3485 

when  executor  or  administrator  may. . . .  3931 
offer  of  executor,  etc.,  to  allow  claim  in 
part,  effect   3861 

OOMPKOMISrN'a  FOBUO  OFFBNSB 

when  allowed   6062 

notallowed  4146,  6062,  5064 

procedure   6063 

only  as  provided  by  law   5064 

by  order  of  court,  a  bar   6064 

OONOaiAUfflINT 

of  person  or  property  by  debtor,  grounds 
for  attachment   3064 

of  property  by  judgment  debtor,  supple- 
mental proceedings  3273-3281 

of  felony  or  felon,  penalties  4076,  4145 

OOKOLTJSIVB  mvmWSlOB 
of  fraud,  sale  of  chattels  without  delivery,  473 

CONDEMNATION  OP  PROPERTY 

See  Eminent  Ptnnain  3588-3608 

CONDITION  PRECEDENT 

pleading   S991 

or  subsequent  in  devise  3741,  2796-^98 

CONDUCTOR,  RAXLWAT 

decisions,  note   2488 

may  arrest  without  warrant,  when   4638 

shall  take  arrested  person  before  magis- 
trate 4139,  4660 


CONDnOTOB,  RAK.WA7 

duded.  be 

intoxication  of,  misdemeanor  430 

violation  or  neglect  of  Autj  4S94 

to  wear  a  badge   4Si 

OONTBSSEON  OF  JUDGMBIST 

in  what  cases  (J.  C.  3733),  3S13-321fi 

verified  statement  for  3S14 

how  entered,  costs  3S15 

what  constitutes  judgment  roll  3Z15 

OONFIilCnNO-  CLAIMS— See  daiau 

CONaRBSSMAN 

elected  at  general  election  781,  8BS 

special  election  to  fill  vacanqr.   784 

proclamation   783 

CONSANCCINITY 

See  WilU,  Stteeewion  3731-3766 

diaqnalifyiDg  judges   693 

jurors  3144 

referees  3144,  3175 

OON8EQ7T— See  CoiOtnuana,  ZWttZ,  Wauer. 

age  of,  in  females  '^1 

age  of,  for  marriage  1190 

CONSIDERATION 
presumption  of,  in  negotiable  instraments  1567 
want  of,  in  negotiable  instmmeiLts  does 

not  exonerate  1581 

effect  of,  in  negotiable  iiutrainents  paj- 
able  to  order  of  maker  without  iDdwse- 
ment  1565 

CONSOLIDATION  OF  AOTZON3 

by  order  of  court  3i9 

joinder  of  actions  SWl 

CONSPIRAC7 

defined,  how  punishable  415S 

what  conspiracies  punishable  erimintllTr 

agreementtocommitcrimeis,when,  41S8 

pleading  and  proof   4865 

-to  prevent  discharged  employee  from  se< 

curing  employment,  penalty  for.  .  13fi 

for  controlling  prices,  penalty  1753 

CONSTABLE 

is  a  precinct  officer   544 

election,  term  545,  TBI 

qualifications   540 

shall  attend  justice's  conrt   648 

serve  process  of  justice's  oonit  648,  3683 

of  district  court,  when   S8J 

fees   SfiS 

of  any  competent  authority  64S 

of  court  martial   14ffi 

is  precinct  poundkeepcr — See  Ettra^. . .  13-35 

performs  duty  of  sheriff,  when  567,  598 

entitled  to  printed  copy  of  marks  and 

brands  .  41 

entitled  to  record  of  marks  and  brands,  13 
may  serve  city  process,  etc   212 
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OOKSTABLB— conduded.  '  sec. 

justice  may  depate  person  to  act  aa,  when,  5173 

refiising  to  make  arrest,  a  crime   4138 

snfferiDg  a  prisoner  to  escape,  penalty. . .  4116 
parchasiDg  judgment,  a  miademeaDOr. . .  4110 

limitation  of  action  agaioat  2878-2680 

dnty  as  to  an  execotion   3740 

failure  to  pay  over  fines,  a  crime   4319 

to  search  for  concealed  imitatiCHi  dairy 

prodactB,  when  744-746 

county  warden  to  exercise  power  of,  under 

fiah  and  game  law  1039  1041 

fees  to  be  collected  by  32,  598,  981,  982 

a  connty  charge  in  criminal  cases. . .  538 
account  agunst  county,  approval.. , .  983 

table,  to  be  pasted  1(K!4 

ref»ipt^  mnstgire   1098 

no  fee  to  be  charged  for  commission  to. .  965 
duty  of,  in  acUon  by  poor  person.  ..1018,  1019 

not  to  practice  law  134,  3678 

acting  as  attorney,  etc.,  in  justice's  court, 
penalty. . .'.   4155 

OONBTIT  U  TION  OP  THB  STATB 
OF  UTAH 

index,  pp.  73-86,  this  volame. 

foreign  corporations  to  accept  proriuons,  361 

fee  for  filing  acceptance   965 

enrolled  copy  of,  in  custody  of  secretary 

of  state   2408 

amendment  submitted  to  voters   781 

certified  by  secretary  of  state ,  835 

by  county  clerk ....  635 

publication   835 

question  on  ballot   839 

ooNsnrunoN  of  tujh  unttibd 

STATES 

indeXf  pp.  20-36,  this  volume. 
OONSTBUOTION 

liberal,  of  revised  statutes   3489 

of  penal  statutes  ..4052,  .5080 

of  pleadings  2966,  3008 

of  errors  and  defects,  3008,  3285,  5080 

on  attachment  proceedings.   3088 

on  garnishment  proceedings   8112 

on  appeal,  civil   3319 

criminal.. 4970,  4975,  5080 

of  wills— See  WiOs  2731-2823 

statutes,  words,  terms  2488-2498 

probate  code   4047 

penal  code  4051-4063 

sUtates  not  retroactive   2480 

npeddoes  not  revive  statote   2492 

effect  generally   2492 

by  revised  statntes,  effect  2480-2487 

time  of  performance,  computation,  effect 

of  holiday  2493,  2494 

common  law  the  rule  of  decision  S488 

rule  of  strict  construction 

not  applicable  34H9,  4053 


OONBTRVCTItOlX—eondueUd.  ama. 
equity  mles  prevul  over  common  law 

rules   2489 

common  law  decisions,  note   2488 

OONTAOIOUS  DISEASE 

powers  of  state  board  of  health — See 

HeaUh  1096-1104 

county  to  prevent  (sub.  39)  511, 1105-1113 

city  to  prevent  (sub.  65)306,  1106-1110 

town  to  prevent  (sub.  3)  302, 1106-1110 

ezpodng  others  to,  penalties  1111-1113 

physicians,  etc.,  must  report   1211 

among  convicts,  quarantine   2281 

prevent  spread  in  schools   18S3 

person  having,  not  admitted  to  asylum . .  3193 

among  animals,  killed  when   59 

importing,  penalty   58 

quarantine  60,  61 

among  sheep,  dipping   63 

among  bees,  destruction   142 

CONTEMPT 
diBtriot  court: 

general  enumeration   3368 

powers  of  courts  generally   897 

of  every  judicid  officer  713,  716 

entry  after  legid  eviction   3350 

restoration  of  property   3360 

in  presence  of  eourt,  summary  punish- 
ment  3360 

not  in  presence  of  court   3361 

warrant,  bail   3362 

arrest,'bail  3363-3365 

appearance,  hearing.  .3366,  336T 

judgment,  fine   3367 

undertaking  prosecuted,  damages   3370 

illness  of  defendant  excuses  officer   3371 

damages  may  be  imposed  3368,  3370 

performance  compelled  by  imprison- 
ment  3360 

application  for  order  refused  by  another 

judge  715,  716 

practicing  law  without  license   112 

grand  juror  acting  after  challenge. . . .  4705 

may  be  punished  as  a  crime   4491 

mitigation,  4493 

refusing  inspection  of  writing   3474 

to  assist  officer   4543 

r^eree,  board,  offloer,  etc. : 

contempts  before  714,  3372 

reported  to  district  court. ,   3372 

attachment  issued  by  court.   3372 

return,  hearing,  punishment   3373 

power  of  every  judicial  officer.  713,  714 

witness  refnsiagtosttend  before  notary,  1098 
Justice's  oonrt: 

contempts  pnnishable  by   3753 

in  presence  of  court,  summary  punish- 
ment  3753 

not  in  presence  of  court,  hearing,  pun- 
ishment  3764 
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OONTBMPT— conciudcd. 

justice's  coMTt—coiKluded.  sbc. 

assault,  etc.,  in  presence  of  court   4534 

limitation  on  punishment   3755 

cotiviction,  docket  entry   3756 

powers  of  courts  generally   G97 

of  every  judicial  officer   713 

criminal  procedure,  provisionB  appli- 
cable  5170 

OOTSTTEBT 

of  election  914-928 

ballots  preserved  during   865 

of  wills— See  Witts  3791-3797 

of  appointment  of  administrator  3612-3816 

of  executor   3800 

acconnt  of  executor  or  administrator, 

3941-3947,  4038 

payment  of  legacy   4038 

of  any  probate  proceeding,  by  interested 

person   4038 

as  to  preference  rights  of  claimants  to 

state  lands  2366,  2367 

of  claim  of  creditor  in  aflaignment,  how 

made   93 

regarding  list  of  nominations  of  candi- 
dates for  office   789 

OONTIN  U  ANOE— See  Adjournment. 
oftrial,grounds(J.  C.  3710-3713),  3133,  3134 

absence  of  evidence,  affidavit  3133 

conditions,  costs,  . 

(J.  C.  3713,3713),  3134,  3346 

DOn-retum  of  deposition   3463 

criminal  cases,  grounda, 

(J.  C.  5136),  4815,  5066 

on  preliminary  examination  4661,  4662 

forcible  entry  and  detainer  proceedings,  3683 

mandamus  proceedings   3646 

order  refusing,  deemed  excepted  to, 

3283,  4945 
probate  practice,  civil  procedure  appli- 
cable  3778 

time  to  plead  after  arraignment   4770 

OONTRAOT 

decisions  affecting,  note   3488 

by  telegrapb  deemed  written  2472,  2700 

condidons  precedent,  how  pleaded   3991 

of  minors,  liabiti^,  etc  1542-1544 

certain,Toid  unless  in  writing,  1974,  2461-2478 

for  sale  of  goods,  etc.,  void  when  2469 

joiner  of  persons  in  actions  on  3912-2922 

counterclaim  arising  out  of   2969 

married  woman  may  make  and  enforce, 

1199,  1201 

rspecific  performance  of  2477,  3935-3940 

in  writing,  limitation,  six  years   2875 

not  in  writing,  limitation,  four  years, 

2876,  2882 
another's  obligation  when  deemed  orig- 
inal  2471 


OONTRAKfT— concluded.  m. 
of  decedents,  concerning  land,  enforced, 

3935-3MII 

of  decedents,  for  sale,  etc.,  of  property 

not  a  revocation  of  will  2755-2fii7 

arrest  of  absconding  debtor  for  money 

due  upon  ( J.  C.  3696),  3DI0 

attachment  in  certain  cases  for  money 

due  upon  3064 

affecting  real  estate,  how  dischai:ged —  S005 
part  payment  or  acknowledgment  extends 

statute  of  limitations  3606 

release  of  joint  debtor  on  2037,  3038 

trusts  and  pools  unlawful  17S2-175T 

to  cut  timber  does  not  allow  cdtting  trees 

less  than  eight  inches  in  diameter —  23W 
state  officer  not  to  be  interested  in,  960,  2066 

city  officer  not  to  be  interested  in  222,  223 

county  officer  not  to  be  interested  in. . . .  503 
officer  or  employee  of  state  institution 

not  to  be  interested  in  3066,  2239 

by  state  institutions  for  buildings,  sup- 
plies, etc  2067-2069 

by  insane  asylum  for  supplies,  etc  2167 

by  board  of  examiners  for  supplies,  etc., 

«  950-968 
by  county  commissioners  for  bnildinfts, 

supplies,  etc  524-530 

by  boardsof  edueationforbuildings,etc,  IMS 

OONTBIBtmON 

joint  debtor  pajriog  judgment,  right  to..  3270 
surety  may  compel  principal  to  pay, 

3270,  3491,  3406 
entitled  to  benefit  of  judgment  for, 

3270,  3496 

proceedings  by,  to  compel   3270 

among  legatees  for  payment  of  debts, 

2805,2808,  2809 
decisions  affecting,  noit  34S6 

OONTRZBUTTOBT  NBaUG-BNOB 

decisions,  -note   2486 

OONTBOVERST— See  Action. 

when  the  court  may  determine  between 

parties  before  it  29M 

court  may  order  new  parties  to  be  bronght 

in,  in  order  to  settle  . 

submitted  without  action,  procedure, 

ssiwao 

OONVBBSION 

of  Teal^  into  personalty  hy  will  

See  Claim  And  DeHxmy  3OIS-30E6 

deciuons  affecting,  note   2488 

OONVETAKOBS— See  Letue,  Morigagt. 
grenerally : 
deed  of  assignment,  recordmg,  effect.  86 

decisions  cooceming,  nott.  M"* 

defined  iflfiO 

"heirs"  unnecessary  to  convey  fee...-  1976 
fee  simple  presumed  to  be  intended. . .  1971 
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■OON-VTIYANOBS-cOTihnuwi. 

CTozierally — continued.  Sec. 
of  greater  estate  than  grantor  has, 

efFect  1972 

to  two  or  more,  tenancy  in  common. .  1973 

must  be  in  writing,  except  1974,  2461 

mortgage  not  n  conveyance   3517 

most   be   ackaowledged,    etc.,  and 

recorded  1975,  2000 

xnaj  be  sent  b;  teiegraph   2698 

private  seals  unnecessary   1976 

water  right  passes  with  land   1261 

power  of  attorney,  recording  1977 

revocadon,  record,  1978 
with  intent  to  defrand, 

2464-3466,  3474-3476,  4396-4399 
ill  fee  simple  conveys  after-acquired  title,  1 979 

by  one  out  of  possession   1980 

by  husband  or  wife  to  each  other   1200 

Ibnns,  deed,  warranty,  effect   1981 

quit  claim,  effect   1982 

mortgage,  effect   1983 

acknowledgment   1989 

proof  of  execution   1994 

cancellation  of  mortgage,  2004,  2005 
-covenaDts  implied  in  deeds,  mortgages, 

etc.,  1981-1983 

of  land  boun'd<>d  by  highway   1120 

of  homestead,  husband  and  wife  must 

join   1155 

decree  ordering,  enforcement   3279 

stay  on  appeal   3307 

•evidence,  certilied  copy   3409 

handwriting,  etc    3405 

validation  of  defectire  2007-2010 

contract  for,  by  decedent,  enforcement, 

3935-3640 

-decree  of  probate  court,  notice   4040 

-cancellation  by  marginal  entry   2005 

married  woman  may  convey   1108 

"real  estate"  defined  1968,2498 

"conveyance"  defined   1069 

by  executor,  etc.,  after  sale   3901 

by  guardian  4015 

not  a  revocation  of  will,  when  2755-8767 

devise  of  land  how  eonstnied, 

2765,  2766,  2780-2782 
of  heir  before  will  found,  effect,  270(1,  3811 

by  referee  iu  partiticm   3555 

sheriff's  deed  on  execution,^,  3263,  3269 

by  county,  clerk  to  issue   602 

on  tax  sale  262a-2630 

by  city,  power.  (sub.  2)  206 

by  town,  power  (sub.  1)  302 

by  corporation,  power   322 

patent  for  state  lands  2348,  2384 

by  trustees  of  state  institution— see 
name  of  institution. 

by  school  trustees   1823 

by  board  of  education   1913 


CONVEY  ANOES-tfonciwied. 
eeuerBMy—conduded.  skc. 
chattel  mortgage  law  applies  to  certain,  159 
deed  of  trust,  chattel  mortgage,  when,  159 

redemption   3271 

discharge  2004,  2005 

'  aoknowledgxnent: 

execution  necessary  to  record. .  .1984,  1999 

officers  before  whom  taken   1985 

deputy,  in  name  of  principal. .  1086 

certificate,  requisites   1987 

forms  1988,  1980 

effect  of   1981 

when  grantor  must  be  identified  ....  1888 

justice)!  forbidden  to  take   980 

notar)-  to  fix  date  of  expiration,  etc. . .  1672 
any  private  writing  may  be  acknowl- 
edged, effect   3407 

by  corporation,  form   1989 

proof  of  execution: 

officer  before  whom  made   1985 

how  made   1991 

witness  must  be  identified  1982 

certificate,  requisites   1893 

form   1994 

by  handwriting,  witness  dead   1985 

certificate,  requisites..  1986 
witness  refusing  to  appear,  Bubpoena. .  1997 
contempt.  1998 
damages..  1998 

reoord,  notloe:, 

imparts  notice  1975,  3000 

conveyances  entitled  to  1999 

not  recorded,  void  when   2001 

of  assignment  of  mortgage  not  notice 

tomortg^r   2002 

of  certain  conveyances   2003 

mortgage,  cancellation  of,  form   2004 

on  margin ....  2005 
mortgage,  failure  to  release,  penalty  . .  2006 
abstract  of  record,  who  may  make.  .627-620 
plats  and  aubdlTisions: 

owner  may  plat  lands   2011 

map  must  be  made   2012 

acknowledged,  recorded  . . .  .624,  2013 

approved  by  city  council,  etc   2013 

dedication  of  streets,  etc  1114,  2014 

selling  lota  before  recording,  penalty. .  2015 
vBC8tiug,applic«tiontoeitycouncil,etc.  2016 

petition  2017 

hearing  order  2018 

portion  of,  petition  2019 

hearing  order  2020 

TOlldatinff: 

deeds  herptofore  executed  by  mayors, 

probate  judges,  etc  2007-2009 

instruments  recorded  prior  to  1898. . .  2010 

OONVIOTION 

must  be  legal  4508,  4516 

of  felony,  grounds  for  divorce  1208 
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OON  VIOTION— eoiMftuZoi  stc 

fiDreign  conviction,  etc.,  a  bu  4490,  4588 

former  conviction,  etc,  plea   4788 

a  bar,  4488,  4490,  458S,  4795 

of  any  offense  included  in  chai^   4693 

on  impeachment,  not  a  bar   4664 

on  one  of  several  coanta   4735 

for  treason,  two  witnesses   4854 

of  felony,  disqualification  as  juror,  1298,  4832 
on  testimony  of  accomplice,  corrobora- 
tion  4862 

for  abortion,  etc.,  not  on  testimony  of 

woman  alone   4858 

of  corporation,  fine,  collection. . .  .4065,  5078 

after,  facts  in  mitigation  4S16,  4917 

of  two  or  more  offenses,  imprisonment, 

4498,  4918 

of  crime  does  not  vork  forfeiture   4605 

forfeits  office,  when,  1036, 4111,  4601 

degree  of  crime,  jury  to  find   4693 

donbt,  conviction  of  lowest   4849 

when  court  to  find  ^06 

iudgment  npon. .  (J.  C.  6164-5168),  4905-4933 

execution  ( J.  C.  5157,  6158),  4934-4943 

OONVIOTS 

See  suae  Pris<m  2231-2289 

insane,  ezamioation  6062-6061 

commitment  to  asylum  5057-5059 

time  of  imprisonment  for  fine, 

(J.  C.  6155],  4919 
to  labor  whether  or  not  so  actjndged ....  4930 

in  state  prison   2263 

on  state  irrigation  works   2259 

in  cities  (sub.  52)  206 

in  towns   303 

in  counties  (sub.  15)511 

under  protection  of  law  4141,  4143,  4504 

may  make  conveyance  or  will   4503 

may  be  witnesses  3427,  4503 

order  for. .  .3427-3429,  5026 

deposition   3429 

for  life,  deemed  civilly  dead   4502 

civil  rights  suspended   4501 

when  term  commences   4499 

second  term  coniniunces   4918 

governor  may  offer  reward  for  3403,  6103 

escapes,  penalties  4114-4118 

retaking  afler  4655,  4656 

rescues,  penalties  4113,  4113 

care  by  sheriff.  576-682 

commutation  of  sentence  r^46-334R 

gratuities  to  discharged  22K6 

committing  crime,  punishment   2287 

examiiintion   4687 

effect  of  imprisonment  upon  statute  of 

limitations  aH71,  3872,  S88ii 

OOPABOBNBBS 

may  unite  in  action  against  adven>e 
claimants  2916,  3919 


OOPTBS  me. 
of  pleadings,  affidavits,  no  charge  for, 
when  furnished  34fr 

OOBONEB 

See  Inqueatt  1321-12M 

duties  as  sheriff,  constable  performs,  597,  586 

OOBPOBATIONB 

allegation  of  existence,  general   3000 

denied  under  oath,  3964 

criminal  action  against  4065,  5071-5078 

municipals-See  Citiea  169-313 

taxation  of.   2507,  2513,  2530 

limitatiouof actionagainstdirector8,etc.,  2897 

must  have  process  agent  351,  409 

service  of  snmmons  upon  29i8 

acknowledgmentof  conveyance  by,  form,  1989 

fraud  in  formation  4406,  4410 

by  officers,  etc  4411-4432 

iqjunction  to  suspend  business,  notice   3061 

exercise  of  eminent  domain  on  behalf — 

See  EmintiU  Domain  .3588-3808 

existing,  rights  reserved   353 

formation: 

purposes  :   314 

at  least  five  incorporators,  residence. .  314 
one  incorporator  must  be  a  readout . .  314 

for  pecuniary  profit  315-342 

not  for  pecuniary  profit  342-350 

agreement,  contents   315 

acknowledgment   315 

oath  of  good  faith   316 

filed    and     recorded  by 

county  clerk   318 

capital  stock,  ten  per  cent  to  be  paid  in  316 
subscriptions  in  property, 

value,  affidavit   316 

oath  of  officers,  filing   317 

certificate  of  cleric   319 

of  secretary  of  state   319 

prima  facie  eridence  319,  330 

fees  of  secretary  of  state   96S 

of  county  clerk   S*i 

liability  for  acts  of  promotors.  noU   315 

amendments : 

how  made  338,  339 

two-thirds  vote  necessary   338 

limitation  on   338 

full-paid  stock,  consent   338 

notice  of  meetings   339 

recording  and  certificate   339 

assessments : 
full-jmid  stock  not  liable,  except. .  .331,  354 

liability  changed  by  consent   338 

levy,  as  provided  in  articles.  354,  355 

if  manner  not  provided  354,  355 

not  to  exceed  ten  per  cent,  exception,  356 

when  previous  levy  unpaid   357 

form  of  order  levying   338 

notice,  form  of,  publication  :I59.  360 
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OORFOBATIONS-eonMniMd. 

m^maeeementa— concluded.  sbc. 

notice,  service   360 

delinquent  361,  362 

publication  of  notice  361-363 

notice  gires  jurigdiction. . ,  364 

aale,  time  and  manner  ..364r-368 

to  highest  bidder   366 

to  corporation   367 

title   368 

dispositioD   368 

sale,  ertension  of,  order,  time   360 

informalitieB,  efTect   370 

action  to  recover  Block  sold,  tender. . .  371 
limitation,  371 
muling  notice,  affidavit,  evideoce. . . .  373 

noticea,  proof  of  publication   372 

affidavit  of  aactioneer,  evidence   372 

certificatea  by  secretary,  evidence. . . .  372 

acUon  to  collect   373 

bajilring  oorporatlonB: 

See  Banks  374-381 

Ixwks: 

kept  how   ..328,  329 

inspection  by  stockholders  329,  4415 

buildinffB  and  loan  asaooiations: 

See  Building  And  Loan  Aaa'ns. . .  .392-402 
oonaolidation : 

what  corporations  mayconsolidate. . .  ■  340 

meeting,  notice,  agreement   340 

certificate  filed  with  secretary  of  state,  340 

recorded   340 

rights  and  duties  after   341 

niilroadB   435 

<UB80lution: 

on  ita  own  application   3661 

application  most  set  forth   3662 

made  by  whom,  verified.  -  3663 
order,  notice  published. . .  3664 

objections  to   3665 

hearing,  notice  to,  objections,  decree..  3666 

judgment  roll   3667 

by  grant  of  irrevocable  power,  note   321 

assignment  of  corporate  property,  note  321 

by  quo  warranto  proceedings   3623 

for  non-user,  note  321,  3623 
banking  corporations, 

377,  378 

frauds  relating  to  4408-4422 

director's  knowledge  presumed,  4418 
eleemosynary,  rellfflous,  and  social: 

incorporated  as  herein  provided   342 

affidavit  and  form  of  articles   343 

constitutes  articles   344 

filed  and  recorded   344 

certificate  of  incorporation   344 

appointment  of  tru6tees   345 

general  powers   346 

trustees,  duties  of.   347 

powers  of.   347 


OORFOBATIONS— ^inftnuetZ.  ^ 
eleemosynary,  e^—cowbided.  sec. 

trustees,  annual  report   348 

meeting  for  sale  of  property   347 

provisions  applicable   349 

non-liability  of  members,  exception  . .  350 
debts: 

property  liable  for   331 

stockholders,  liability.  315,  331,  338 

fcoeiffn: 

file  articles  with  secretary  of  state  ....  361 

county  clerk   351 

file  amendments   353 

accept  proviuons  of  cODstitotiOD   351 

designate  service  agent.   351 

failure  to  comply  with  statute,  penal^,  352 

agent  personally  liable,  when   363 

building  and  loan  associations,  state- 
ment, etc  397-401 

flranchise : 

non-user  forfeits   331 

.expired,  winding  up  affairs   388 

insurance : 

See  Inmrance  Companies  400  499 

irrigation  company: 

rights,  privileges,  etc  1276, 1287,  1!388 

loan,  trust,  and  gruaranty  associa- 
tions: 

See  Loan,  Tnut,  And  Guaran^  Auo- 

datiotu  423-480 

meetlngrB: 

special,  to  elect  officers  .•  898 

call  by  directors   SU 

by  two  stockholdem.   396 

to  remove  officer   33Ft 

called  how,  notice  •  •  .397,  334 

regular,  no  notice  for.   884 

to  amend  articles   836 

each  share  has  one  vote   335 

vote  by  proxy   335 

stock  representation  necessaiy   336 

what  is  a  majority  of   337 

officers: 

specified  in  articles   315 

oath  of   317 

directors,  number,  qualifications   324 

quorum,  limitation   315 

majority  forms  ....  324 
ouBter,byquo  warranto,  36-20,  3621 

act  until  successors  qualified   335 

special  election,  when   396 

call  for   396 

removal,  provision  in  by-Iaws;   827 

^  two-thirds  vote,  stock..^....  897 

meeting,  how  called   997 

filling  vacancy   397 

ouster,  by  quo  warranto   3620 

to  keep  true  and  correct  books   328 

action  against,  limitation   2897 

books,  how  kept,  inspection  339,  4415 
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aORPORATlGNa— concluded. 

powers:  sec. 

general  '   322 

sue  and  be  sued   322 

bave  seal,  change   323 

real  estate  huldings   322 

make  by-laws   322 

exerdsed  by  directors   324 

declare  dividends  oat  of  profits   3SS 

railroads: 

See  JSaOroads.  431-456 

stock  and  stockholders: 

stock,  deemed  personal  property   330 

ten  per  cent  must  be  paid  in. . .  316 

sabscriptioDS  in  property   316 

transfer,  deUve:'v   330 

books  lO  show   329 

effect   330 

dividends.   330 

liable  for  debts   331 

faW  paid,  non-assessable   331 

not  liable  for  debt. . .  331 

conditions  in  articles   316 

Bubscriptior,  regulation   332 

lien   333 

frand  in  snbscription,  penalty. .  4408 

what  constitates  m^jori^   337 

representation  at  meetings. ....  336 

each  share  has  one  vote   335 

voting  by  proxy   336 

stockholders,  regulate  subscription. . .  332 
liability,  how  changed. .  33S 
stated  in  agree- 
ment  316 

OORBUPTEON— See  Bribe. 

OORRUPTLT 

defined   4063 

COSTS 

fees— See  Feeit  964-1033 

costs  of  coarse,  in  what  cases   3339 

when  discretionary  3341,  3344 

attorney's  fee  left  to  agreement ....  136,  3338 

action  fur  wages  1347 

cancellation  of  mortgage. .  2006 

mechanic's  lien  14i>0 

lessor's  lien  1412 

on  appeal,  when  discretionary   3344 

dismissal   3345 

from  justice's  court   3343 

filing  of  bill   3351 

includes  what   3351 

bill,  preparation  and  service   3350 

afler  remittitur   3351 

sereral  actions  on  one  bond,  etc   3340 

wheu  defendants  sever  their  defenses. . .  3.142 

on  continuance  3133,  3177,  3346 

denied  after  tender  and  deposit   3347 

offer  to  allow  judgment,  3217,  3861 
when  defendant  disclaims..  3512 


OOaTa—tonduded.  gac. 

on  dismissal  of  action  3181,  3190 

in  special  proceeding,  3339 

on  review   3349 

motioD  tore-tax  33^ 

how  incladed  in  judgments  33S3 

non-resideut  to  give  security  3354,  33S6 

onrefosingtoadmitgenainenesBofpiqwr,  3473 

against  state,  how  paid   3356 

county,  how  paid  33S7 

generally,  in  partition  suit  3541,  SGM 

in  eminent  domain  proceedings   3805 

habeas  corpus  proceedings  1086 

action  by  indigent,  without  lOlS-lOSl 

in  mandamus  proceedings  3651 

in  mandamus  against  referee,  itofe  3051 

in  qoo  warranto  proceedings. ....  .3613,  3820 

in  election  conlests.   998 

executor  m  administrator  liable  for, 

when  3346,  3861,  3865,  4045 

probate  cases,  discretionary  3865,  4015 

included  in  jadgment. . . ,  4041 
executor  liable  when, 

3388,  3861,  3865,  4046 

referees   3947 

of  stenographer,  payment  737,  7S8,  3361 

of  referees  in  partition  3S38 

of  attorney  appointed  byconrtin  probate 

cases   4000 

on  foreclosure  of  liens, 

1392,  1394, 1398,  1400,  1405 

of  chattel  mortgage   IM 

on  change  of  venue,  by  whom  paid  S03B 

on  opening  up  default   3006 

on  amendment   3006 

on  garnishment  proceedings,  3096-3100,  3111 
in  action  for  damages  by  animals,  one- 
half   » 

on  examination  as  to  sanity  of  convict, 

5060,  Boa 

in  criminal  action,  when  taxed  482S 

when  complainant  pars, 

4629,  4ff74,  4fltt 
acounfychai:ge,53^639,  4800 

Justices*  oourts: 

fees  978, 919 

to  tax  and  include  373S 

to  demand  in  advance  1083 

bill  not  required  33SB 

must  itemize  on  docket   335S 

on  adjournment  to  amend   3691 

on  offer  to  allow  judgment   3731 

security  by  non-resident  3WI 

action  by  indigent,  without  lOIfr-IOSl 

on  change  of  venue  3ff<S 

when  complainant  must  pay,  4529, 4674,5150 
in  criminal  case  on  conviction.  SlSi 

OOUKOIL 

powers,  etc.— See  CVMes.  197-S12 

may  include  town  trostees  9ttO 
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OOT7N8BL— See  Ai£ya  and  Cmma^s.  sk. 
Cor  state,  appointed  when  catmty  attomty 

absent   4879 

deieadant  in  criminal  case  allowed.  .4513-4767 

informed  of  right  to   4767 

may  have  and  send  for. .  .4667-4659 

number  that  may  argoe  to  jnry  4B47 

CD  appeal   4973 

order  of  argument  3147,  4845 

when  preliminary  examination  mayprO' 
ceed  witboat.  ,   4659 

OO  U  MTMUOIi AIM— See  Pleading. 

answer  may  contain ...  (J.  G.  3689),  2968,  2973 

defined   2969 

fiiilure  to  set  up  effect  (J.  G.  3691),  2970 

moat  be  separately  stated   2973 

action     assignee  not  to  prejudice   2903 

eross-demaDds  deemed  compensated. . . .  2971 

order  to  make  a  separate  action   2973 

when  new  party  necessary  on   2973 

demarrer  to  2976,  2977 

reply  to  2980-2982 

when  objections  taken  by  reply   2979 

objections  not  taken  deemed  waived   3979 

set  np,  prevents  dismissal  3181 

not  controverted  taken  as  true  3981,  2996 

against  holder  of  chattel  mortgage,  fore- 
closure by  action  compelled   163 

provisional  remedy  on,  when  3123 

treated  as  a  eomplunt  when  3133 

verdict  on  3164 

jadgment  on.  3193 

construction  liberal  2988,  3008,  3285 

amendment  3004,  3005 

limitat  on,  in  real  action   2860 

OOU  ITTEBFiiliTiNa 

coin,  gold  dust,  btallion,  etc   4350 

penalty   4351 

having  connterfeit  coin,  etc   4352 

possessing  counterfeit  dies,  etc   4353 

issuing  notes,  etc-,  as  money   4354 

of  varioQB  seals,  penalty   4345 

connterfeit  trade-marks,"  etc.,  defined,  4484 

trademarks,  a  misdemeanor   44^ 

selling  goods  bearing  connterfeit  trade- 
marks  4483 

COUNTIES 
boundaries: 

dilute,  how  detennined   487 

"range,"  '*town8hip,"  "section," 

defined   457 

*'  north,"  etc.,  mean  true  courses  ....  458 

counties  exist  until  changed   469 

Beaver,  [county  seat,  Beaverl   460 

Box  Elder,  [county  seat,  Brigham  City]  461 

Cache,  [county  seat,  Irf^n]   468 

Carbon,  [county  seat,  Pricel   463 

Davis,  [county  seat,  Farmington] ....  464 

Emery,  [county  seat,  Castle  Dale]  ...  466 


OOUMTUBS— eoKtthiMtf. 

boundaries—eoTK^wfed.  bkc. 

Garfield,  [county  seat,  Pangnitch]  . . .  486 

Grand,  [county  seat,  Moab]   467 

Iron,  [conn^  seat,  Parowan]   468 

Juab,  [county  seat,  Nephi]   469 

Kaue,  [county  seat,  Kanab]   470 

Millard,  [county  seat,  Fillmore]   471 

Moigan,  [county  seat,  Morgan  City] . .  472 

Piute,  [county  seat,  Junction]   473 

Rich,  [county  seat,  Randolph]   474 

Salt  Lake,  [couuty  seat.  Salt  Lake  City]  476 

San  Juan,  [county  seat,  Bluff  Cityj. . .  476 

San  Pete,  [county  seat,  Manti]   477 

Sevier,  [county  seat,  Richfield]   478 

Summit,  [county  seat,  Coalville]   479 

Tooele,  [county  seat,  Tooele  Cityj  . . .  480 

Uintah,  [county  seat,  Ashley]   481 

Utah,  [conn^  seat,  Provo]   482 

Wasatch,  [eonnty  seat,  Heber]   483 

Washington,  [county  seat,  SL  Geoige]  484 

Wayne,  [county  seat,  Loa]   485 

Weber,  [county  seat,  Ogdeu]   486 

corporate  powers : 

counties  are  bodies  corporate   488 

exercised  by  county  board   489 

name  of  county  is  its  corporate  name..  490 

sue  and  be  sned  ,   491 

purchase  and  hold  land   491 

penonalty   491 

make  contracts   491 

manage  property   491 

levy  and  collect  taxes   401 

not  lend  credit  to  private  enterprises. .  493 

debt  limit,  how  enlarged,  election. . . .  493 
contracts,  payments,  etc.,  void  if  powers 

exctteded   493 

oonnty  oommlaaionen: 

Oxercise  powers  of  connty   489 

board  connsts  of  three   484 

qnalifications.   495 

election  645,  781 

tie.  vote   787 

bienniaUy,  term  496,  545 

by  countv  at  large   496 

vacaocy,  board  to  fill   497 

governor  to  fill,  when   497 

politics  of  appointee   407 

chairman  elected,  duties   498 

administer  oaths,  when   408 

meetings  at  county  seat.   499 

special,  notice,  restrictions..  500 

to  be  pablic   601 

quorum   498 

record  open  to  inspection   601 

make  and  enforce  rules   602 

not  to  be  interested  in  contracts,  pur- 
chases, etc..'.   608 

procedure  when  member  interested  in 

franchise,  license,  etc   504 
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OO  U  NTIES— con«»««i. 
county  oommiaelouere— concluded,  sec. 

liability  for  allowing  illegal  claim   505 

recovery  of  ill^Kal  paymeata   506 

Balaries,  expenses  635,  3059 

neglect  of  duty,  violation,  penalty  . . .  507 

county  clerk  is  clerk  of  bowl   508 

records  signed  by  cbftinnan  and  clerk,  608 

dnties  of  clerk  of  board   509 

books  to  be  kept   610 

minute   610 

allowacce   610 

road   610 

franchise   510 

warrant   510 

ordinance   510 

general  powers   511 

are  county  officers   541 

county  attorney  is  legal  adviser   634 

action  against,  place  of  trial   2830 

ooirnty  oomzoiaciioiiers,  powers  of: 
accounts,  settle  and  allow,  .(sub.  7)  511,  531 

appoint  registration  agents  795,  819 

judges  of  electioDB   844 

deputy  fish  and  game  warden,  1038 
county  froit  tree  inspector. . , .  1176 
to  fill  Tacancies,etc.,  497,  (sub.5)  611 

apprentice  incorrigible  children   76 

audit  accounts  of  county  officers,  (sub. 4)  611 
board  of  equalization,  as,  (sub.  38)  511,  3574 
of  health,  appoint,  (sub.  30}  511,  1106 

boilers,  license  (sub.  21)  511 

bonds  of  officers,  approve   561 

issue  to  fund  debt  614-616 

issue,  on  creating  debt   516 

bounties  on  trees,  pay  (sub.  17)  511 

on  noxious  animals,  provide, 

(sub.  12)  511,  3039,  2040 
bridges,  erect,  maintain  .  .(sub.  24)  511,  524 

by  contract  524-536 

change,  restrictions. .  .(sub.  24)  511 

regulations  concerning  1141 

franchises  over,  grant, 

.   (subs.  25,  28)  511 

build  court  bouse,  jail,  etc  (sub.  32)  511 

build  by  contract  on  bids  534,  527 

cattle,  prevent  itynrieB  to  (snb.  13)  511 

charges,  enumeraUon,  pay  638,  539 

claims  against  county,  audit  and  pay,  531-539 

allow  or  r^ect   632 

allowing  illegally,  liability   605 

rejected,  action  on,  one  year . .  533 

judgment  on,  tax  to  pay   534 

of  commissioners,  approval   535 

officer  not  to  advocate   536 

any  person  may  protest   536 

payment,  warrants   537 

audited  by  county-auditor. .  .531,  603 
combustibles,  regulate  storage. .  (sub.  20)  511 
consolidate  offices   542 


OO  U  N  TIEB— continued. 
oounty  oommlBfldoners,  powers  of — 

continued.  sk. 

contracta,  bids  on  work  over  {200.   5S4 

notice  published   5S4 

bond  to  be  given   504 

alteration,  consent  585,  SOS 

extra  work,  not  liable   588 

statitHiery,  booka,  etc   AST 

notice,  ludi. .  .587,  686 
distribution,  etc.  53D 
award,  bond ....  SB8 
advertiaDg,  notice,  bids. ...  589 
commiBsioners  not  to  be  in- 
terested in   503 

control  soits,  employ  counsel. .  .(snb.  8)  511 

county  charges,  audit  and  pay  531-539 

officials,  supervise  (ai^.  3)  511 

scat,  removal,  duties  512,  513 

court  house,  build,  etc  (sub.  32)511,  634 

dead,  indigent,  bury  (sob.  42)611 

debt,  fund  county  614-517, 1067 

create  bonded,  etc  4IB,  518 

depnties  for  officers,  appointed  wHh 

consent   SK 

dsBtraction  of  noxious  animals, 

proTide  for  (snb.  12)  511 

detectives,  stock  law,  appoint   SB 

direct  prosecutions  (sab.  3)  511 

diseased  person,  prohibit  leaving  in 

connfy  (snb.  43)611 

districts,  road,  etc.,  create  (sub.  1)  511 

school,  create,  etc.,  17S4, 1801-1803 
election,  create,  change, 

(sub.  1)  611,  845 
tax,  consent  of  voters,  (snb.  37)  511 

dogs,  tax  (sob.  13)511 

prevent  injuries  by  (sab.  13)511 

duty,  neglect  of,  penalty   S07 

elections,  duties  as  to— See  Elections, 

(sab.  a)  511 

to  create  indebtedness   51S 

inspectors,  etc.,  appoint, 

(sub.  2)  511,  844 
books,  etc.,  for  registration, 

provide   798 

polling  booths,  supplies,  etc., 

provide   8tf 

appoint  registration  ageat& 

795,619 

poU  books,  furnish   956 

canvass  returns, 

(sub.  2)  611,  8S8-8» 
districts,  form,  change, 

(subs.  1.  3)  511,  845 

fence  law  18,  56 

employ  counsel,  when  (sub.  8)  511 

engineers,  stationary,  license  .  .(sub.  21)511 
equalisation,  board  of,  duties, 

(sub.  38)  511,  S5'4 
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OO  UNTIES — continued. 
oonnty  oommiaaioners,  powers  of— 

eoaUnwd.  8xc. 
eBtablishsslaiy  and  other  fandfl.  .(sab.  6)  511 
explosives,  abnsge,  regulate. .  .(snb.  20)  611 
fence,  declare  what  constitutes  lawful . .  19 

election   66 

feriy,  gnmt  firanchise  (subs.  28,  29)  511 

joint  franchise  (sub.  29)  511 

fish  and  game,  protect  (sob.  14)  511 

deputy  warden,  appoint,  1038 

franchise,  road,  etc.,  grant  (sab.  25)  511 

book  to  be  kept   610 

taking  tollB  (subs.  26,  28)  511 

ferry  (subs.  28,  29)  511 

when   commissioner  inter- 
ested  504 

railroads,  consent   437 

fonds  established,  etc  [sub.  6)  611 

fnnutnre,  provide  for  county  purposes, 

(sub.  32)  511 

for  surveyor   637 

gonpowder,  regulate  storage.. (sub.  20)511 
healUi,  board  of,  etc.,  create, 

(subs.  19,  39)  611,  1106 
regnlations,  provide, 

(sub.  19)  511,  1109 

oiBcers,  appoint  (sub.  39)  511 

highways,  work  by  prisoners,  provide 

for  (sub.  15)511 

general  powers  concerning, 

1116,  1119,  1121-1138 

tolls  over  (subs.  26,  28)  511 

snporvisois,  appoint   1134 

duties... 1137,  1138 
ordinances,  pass. . . .  (sub.  27)  511 

repair  (subs.  27,  28)  511 

hospital,  build  (sub.  32)511 

implied  necessarily  (sub.  23)  611 

incorporate  cities,  duties  160, 170 

towns,  duties  169,  299 

indebtedness,  create,  fund  492,  514-618 

insane  persons,  coQtrol,  care,  etc., 

2171,  8187,  2198,  2199,  2205 
inspection  of  merchandise,  provide  for. 


(sub.  16)  511 
officers,  appoint. . .  .(sub.  16)  511 

insure  county  building,  etc  (sub.  34)  511 

jail,  build,  furnish  (sub.  32)  511 

expense  of,  pay   538 

license  vocations  for  revenue,  (sub.  11)  611 

liquor  1242-1260 

amusements  (sub.  11)  611 

fix  rates  (sub.  11)511 

stationary  engineers  and  other 

persons  (sub.  21)  611 

meetings,  to  provide  for   499 

at  county  seat   498 

special  call   500 

to  be  public.   601 
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OOu  JN  ■rIB8— continued. 
county  oommiaaioners,  powers  of— 
continwd.  Sbc. 
oaths,  any  member  may  administer. . .  496 

officers,  supervise  (sub.  3)  511 

bonds,  prescribe  .  .(sub.  3)  511,  651 

accounts,  audit  (sub.  4)  611 

ordinance  book  to  be  kept   510 

passage,  style  of.   519 

publicaUoQ   519 

road,  enact  (sub.  27)  511 

consolidating  offices   542 

other  powers  than  herein  given,  (sub.  22)  511 

peddlers,  license,  etc  (sub.  11)  511 

pbysicisQ,  appoint  (sub.  40)  511 

plats,  approve  or  vacate  2013-2020 

police  regulations,  make  (aub.  19)  511 

poll  tax,  levy  (sub.  40)  511 

collection  1137,  1743-1761 

poor  houses,  erect  and  maintaiu, 

(subs.  40,  41)  511 

provide  for  (sub.  40)  611 

phydcian  to  attend  (sub.  40)  511 

prohibit  leaving  in  county, 

(sub.  43)  511,  2906 
compel  support  by  relatives,  2499,  2500 
precincts,  divide  county  into, 

(sub.  1)  511,  544 

printing,  contract  for  527,  528 

prisoners,  work  (sub.  15)  511 

property,  acquire,  control,  (subs.  30-32)  511 

sell,  notice  (sub.  35)  511 

public  buildings,  erect  (sub.  32)  511,  524 

insure  (sub.  34)511 

real  estate,  receive  (sub.  31)  511 

acquire,  hold  (sob.  30)  511 

sell,  notice  (sub.  35)  511 

deed   602 

notice  published  .  .(sub.  30)  611 
regulate  storage  of  explosives,  .(sub.  20)  511 
regnlBtions,fiBh  and  game, make(8ub.  14)611 
police,  sanitary,  make, 

(sub.  10)  511 

reports,  require  from  treasurer   564 

roads,  lay  out,  maintain,  .(suh.  24)  511,  1134 

supervisors,  appoiut  1134,  1136 

duties   1137 

change,  restrictions, 

(aub.  2-1)  oil,  1134 

not  to  vacate,  when  (sub.  24)  511 

franchises  over,  grant. .  .(sub.  25)  511 
tolls,  grant  franchises, 

(subs.  26,  2H)  511 
ordinances  concerning,  pass, 

(sub.  27)  511 

repair  (subs.  27,  28)  511,  11.37 

districts,  create. . .  .(sub.  1)  511, 1134 
rooms  for  county  use,  provide,  (sub.  33)  611 

rules  for  board,  moke   502 

salaries,  fix  for  county  officers. , .  .2057-2063 
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OO  U  *i  'L'LE8-~cotKlvd&J. 
ootinty  oommlaslonerB,  powers  of— 

amduded.  Bsc. 

Balary  fand,  etc.,  create  (sab.  8)  611 

sanitary  regulations,  provide. .  .(sub.  19)  511 
schools,  create  districts,  etc.,  1784, 1801-1603 

seal,  adopt  for  coiuity  clerk  (sub.  9)  Sll 

provide  for  district  court. .  (sub.  10)  511 

seat,  removal,  call  election  for   513 

sell  county  property,  notice  (snb.  35)  511 

sheep,  injuries  to,  prevent  (sub.  13)511 

sheriff  to  attend  on  board  (sub.  18)  611 

sick,  indigent,  care  for  . .  (sub.  40)  611 

statement,  auditor's  annual,  require, 

(sub.  36)  611,  614 

streets,  work  by  prisoners  (sub.  15)  511 

suits,  to  control  (sub.  8)  511 

supervise  county  officials  (sub.  3)  611 

supervisors  of  roads,  appoint   1134 

duties,  1137, 1743-1761 
surveys,  order  surveyor  to  make,  636, 643,  644 
taxes,  county,  levy,  etc. — See  TaxaiUm, 

(sub.  37)  611,  2693 
district,  consent  to  le^,(8ub.  37)  511 
equalizaUon,  duties, 

(sub.  38}  611,  2574-2682 

to  support  poor  (sub.  40}  511 

to  pay  judgments   534 

school,  levy   1865 

city  school   1936 

vacancy,  appoint  to  fill  (sub.  5)  511 

in  board,  fill   497 

treasurer's  office,  fill   671 

declare,  in  county  office  for 

taking  illegal  fee   1028 

TBrrants  for  claim  allowed  (sub.  7)  511 

illegal  issoance,  action   506 

forms,  registraiion   537 

auditor  to  draw   605 

must  specify  liability   606 

book  to  be  kept   610 

See  County  TnoBurer. 

water  rights,  purchase,  etc  (sub.  30)  611 

veils  for  sprinkliDg  nrads,  obtain, 

(sub.  30)  511 

witnesses  before  board,  summon   520 

summoned  for  what  purpose  520 
subpcena  served  by  E^eriff. .  621 

powers  of  committee   822 

fees.   533 

contempt,  punishment   3372 

work  county  prisoners  (snb.  15)  511 

OOT7NTT  ASSESSOR 

a  county  officer   541 

eligibility  and  residence   540 

consolidation  of  offices,  ordinance   542 

bond,  duties   543 

elected  when,  terms  545,  761 

tie  vote  for,  decided  by  lot   787 

deputies  and  assistants   646 


OOnKT7  ASSBSSOB-coiMlitdMi  sk. 
"  principal "  includes  "  deputies" .  .517,  S4» 

office  at  county  seat,  exceptions   548 

absence  from  county  efibct.   550 

bond,  bow  fixed  and  approved   SSI 

liability  on.  .549,  1682-1686,  2556,  2S5I 

to  complete  business  to  end  of  term   55^ 

supervision  of,  by  county  board  (sub.  3)  511 

salary,  maximum  20S7 

when  fixed   2058 

paid  monthly  2061 

of  deputies  and  assistants.   2068 

when  offices  combined   3063 

make  list  of  persons  snlyect  to  mllitaiy 

duty   142S 

duties— See  Taxation  2506-26» 

to  assess  for  special  school  tax  1S33 

per  cent  of  school  tax  voted,  to  be  cer- 
tified to  1872 

may  be  called  on  board  of  coaoty  can- 

Tssseis    Sn 

COUNTY  ATTORNHY 

is  a  coun^  officer.   541 

eligibility  and  reudenix   540 

consolidation  of  offices,  ordinance,  pro- 
visions concerning   542 

elected  when,  terms  645,  ItU 

tie  vote  for,  decided  by  lot   787 

deputies  and  assistants   511! 

principal  includes  deputies  547,  2496 

office  at  county  seat,  exceptions  ....  518 

hours   548 

absent  from  county,  thirty  days,  effect. .  550 

bond,  how  fixed  and  appreved   551 

justification,  recording   SSI 

liability  on  649,  1682-1686 

to  complete  busineas  to  end  of  term  ....  53S 
charged  with  notice  offinaneial  condition 

ofcoonty   493 

supervision  of,  by  county  board. .  .(sub.  3}  511 

■aluy,  maximum  3057 

when  fixed  9(66 

paid  monthly   2061 

of  depaties  and  sssistaDts. .  .2061,  3063 

when  offices  combined. . .   S063 

state  pays  half.   2061 

employment  of  counsel  to  assist. .  .(sub.  8)  511 

attorney  general  to  supervise  3438 

to  assist  S438 

expenses,  county  charges   538 

prosecute  treasurer  for  neglect   565 

recover  county  money  illegally  paid   506 

account  to  treasurer,  action   566 

assist  in  drawing  jurors  1310 

defend  suits  against  county   633 

deliver  receipts  for  money   633 

file  monthly  account   633 

give  opinions  in  writing  to  officers   633 

certify  attendance  of  jurors,  and  of  wiu 
nesses  in  criminal  cases  633,  997,  1001 
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OOUHTY  ATTORKBY — concluded.  Stc 
falsely  certifying  jarora'  and  witnessea' 

fees,  penalty   1030 

actioD  for  encroachment  on  highways. . .  1131 

legal  adriser  of  county  board   634 

attend  meetings  of  couhty  board   633 

not  to  advocate  another's  claim   633 

allowing  illegal  claim,  penalty   505 

oppose  illegal  claims   633 

audit  clainu  of  commiasioners   635 

certify  JnBtioe's  account  for  fees   976 

cODBtabte'l  account  for  fees   983 

to  foreeloBe  liens  for  destroying  orchard 

pestB  1177 

collect  expense  of  inqnest  1240 

prosecute  truants  and  incorrigiblea, 

196S,  2141,  2142 
for  failure  to  send  child  to 

school  1963,  2119 

to  aid  dairy  commissioners   2449 

action  on  aaaessor's  bond,  when  2556 

consent  to  corrections  in  asRessment 

book   2673 

remoral  proceedings  against  officer, 

4565-4660,  4689 

removal,  proceedings  agunst   4579 

may  visit  state  prison   2277 

to  eommeoce  acUon  against  trust  176U 

public  prosecutor  633,  4692,  4693 

appear  for  state  in  court   633 

in  magistrate's  court   633 

advise  grand  jui;y  633,  4720 

draw  indictments,  etc   633 

substitute,  court  to  appoint  when   4879 

information  after  commitment  4692-4695 

signed  by  whom  4606,  4771 

statement  on  foilure  to  Ale,  4693 
dismissal  of  criminal  action,  4693,  5068,  5069 
prosecute  offenders  ^;aiiist  military  law,  1489 

bond  to  keep  the  peace   4536 

approval  of  issuance  of  warrant  of  arrest,  461 5 

may  move  for  change  of  trial   4807 

most  attend  inquisition    on   trial  of 

insanity  of  defendant   5933 

notice  of  rf^ptication  for  hail   4984 

of  appeal  (J.  C.  5162),  4960 

to  take  testimony  conditionally  . .  5031 

ofarrest  of  fugitive  5109,  5110 

to  transmit  books  to  snccesaor. . . .  .4087,  4088 

OOUNTY  ATXDITOB 

a  county  officer   541 

coanty  clerk  is  auditor,  except   541 

election  of,  term  545,  781 

bond,  amount,  approval.  A   551 

liability  on  549,  1682-1686 

charged  with  notice  of  financial  condi- 
tion of  county   493 

qnalifications,  residence  *   540 

to  keep  office  at  county  seat,  hours   548 

to  complete  business  to  end  of  term ....  552 


OOUKTY  JlTTDTTOR— concluded.  skc. 

deputies,  how  appointed   546 

claims  presented  to   603 

examine  and  report  on, 

(sab.  7)611,  531,603 

record  of   603 

shall  state  accounts  Of  persons  indebted 

to  the  county   604 

give  final  receipt  to  debtors   604 

books,  method  of  keeping   607 

open  to  inspection   611 

keep  accounts  current  with  treasurer. . .  608 

warrants  consecutively  numbered   609 

for  claims  allowed   605 

r^stered   609 

cerUfied  to  be  within  debt 

limit,  exception..  146-149 

cancelled  after  two  jean.. ....  609 

to  specify  liability   606 

may  administer  oaths   610 

compel  attendance  of  witnesses   610 

examine    books    of    county  officers 

monthly   612 

to  report  irregularities  in  books   613 

publish  detailed  annual  statement  of 

county  affairs   613 

prepare  tax  statement  before  levy,  (sub.  36)  611 
distribute  books  and  stationery  among 

county  officers   530 

make  joint  statement  with  treasurer   614 

seal   615 

drainage  district  tax,  duUes  774,  77S 

certify  bonds  and  warrants.  146-149 

allowing  illegal  claims,  penalty  606,  1030 

discounUng  warrants,  penalty  4316 

absent  from  county  thirty  days,  efibct. . .  650 

salary  payment,  amount,  etc  2067-2063 

duties  as  to  taxation— See  TUzufion. 

to  transmit  books  to  successor  4087,  4088 

fees  enumerated   976 

must  keep  account  of   1015 

liability  for  collection  ,   1015 

payable  in  advance   1016 

"folio"  defined   1022 

must  keep  fee  books  1033 

post  fee  bill   1024 

shall  receipt  for   1026 

failure  to  pay  over,  (Jenalty   4319 

failure  to  keep  fee  book  1027 

to  pay  over  fees,  penalty,  1027, 4319 
receiving  or  charging  illegal,  vacancy, 

damages  1028,  1039 

accounted  for,  before  salary  paid. . .  1014 
pay  to  treasurer  monthly   971 

OOUKTY  OliERK 

name  may  include  clerk  of  district  court,  2498 

a  county  officer   541 

eligibility  and  residence   540 

consolidation  of  offices,  bond,  duties,  642,  543 
elected  when,  lerm  546,  781 
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OOUNTY  OI^ERK.—contin\ud.  skc 

tie  vote  for,  decided  by  lot.   787 

deputies  and  assistaate   546 

principal  includes  depaties  647,  2489 

office  at  county  seat,  exceptions   S46 

hoars   548 

absent  from  county,  thirty  days,  effect . .  550 

bond,  bow  fixed  and  approved   551 

justification  and  recording   651 

liability  on  549,  1082-1686 

to  complete  business  to  end  of  term. . . .  552 
charged  with  notice  of  financial  condition 

of  county   493 

supervision  by  connty  board  (sub.  3)  511 

allowing  illegal  claim,  penalfy  505,  1030 

salaty,  classification  2056 

class  reduced   3060 

maximam   2057 

when  fixed   2068 

pud  monthly   2061 

of  deputies  and  assiBtaots... 2061,  2062 

when  offices  combined.   2063 

not  paid  till  fees  pud  1014 

books,  required  to  keep  510,  602,  1135 

cannot  practice  law   134 

deputies  cannot  practice  law    134 

duties   602 

ex  officio  clerk  of  district  court — See 
Clerk  of  District  Court. 
auditor — See  Counttf  Auditor. 

clerk  of  county  board  508,  509 

deputy  sealer,  etc  2726-2730 

recorder  of  marks,  etc  37-41 

marriage  license,  issue  when. .  .602,  1189-1191 

record   1193 

wrongful  issuance  1197 

register,  marriages,  to  keep   602 

of  births  602,-  2032,  2033 

of  deaths  .602,  2032,  2033 

execute  deeds  for  county  602,  2655 

take  acknowledgments  and  oaths   602 

drainage  district  organization,  duties.. . .  765 

duties  as  to  payment  of  bounties  

seal,  impression  filed  (sub.  9)  511 

district  court  (sub.  9)  511 

custody  of   602 

report  births,  etc. ,  to  state  board  of  health  1 104 

keep  record  of  roads,  highways,  etc   1136 

notify  road  supervisors  of  appointment. .  1136 

certify  city  school  bonds   1946 

warrants,  bonds,  etc   148 

inspect  oleomaigarine  vendor's  placard,  739 

issue  liquor  licenses,  form   1248 

deposit  names  in  jury  box  1309 

drawjnrors  1310,  1311 

wills  may  be  deposited  with   2740 

to  certify  bonds,  etc  146-149,  1946 

to  record  list  of  enrolled  militia   1426 

agreement  of  incorporation  filed  with. . .  318 
to  record  articles  of  iDcorporation   319 


OOUNTY  OLBRSL—eonduded,  me. 
duty  of,  in  removal  proceedings  agunst 

connty  attorney   4579 

bond  filed  with  treasurer   561 


estrays,  etc.,  notices  filed  with  U, 

bills  of  sale  of  estrays,  etc.,  filed  wUh  .  .16,  S7 
certifying  falsely  to  juror's  certificate. . .  1039 


4087,  4066 

43» 

election  dutlee: 

as  to  appointment  of  re^pstrBtion  agents, 

785,  815 

file  and  publish  lists  of  nomioations,  ffl4-8S^ 

correct  errors  in  nominations  

788 

.  836-842 

keep  ballots  twelve  months  

865 

  838 

,  6S6 

889-677 

issue  election  certificates. 

{tub.  2)  511,  545,  875 

,  545,1809 

registration  Ibts  transmitted  to. . 

810 

for  school  election. 

1807,  1808 

to  preserve  lists  of  nominations. 

827 

831 

fees; 

9W 

101& 

1015 

payable  in  advance  

lOlS 

1016 

procedure  

1017-1021 

"folio"  defined  

10S5 

4319 

1097 

to  pay  over  fees  

10-27,  4319 

receiving  or  charging  illegal,  vacancy, 

1028,  1029 

accounted  for,  before  salary  pait 

1014 

paid  to  treasurer  monthly  

971,  low 

 low 

OOUNTT  OOMMISBIOKBIRS— See 

Counties,  sub-head  "commissioners.'' 

OOTJNTY  JAIL 

expense  of,  a  connty  cha^   538 

build,  fumiah  (sub.  32)511 

control  of  sheriff.  576-582 

confinement     city  prisoners  (sob.  62)  206 

OOUKT7  OPFIOEIBS 

see  the  title  of  the  office. 

e%ibility,  reudence   549 

enumerated  541,  544 

consolidation  of  offices,  ordioaDce..542,  2063 
bond,  duties. ...  943> 
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OOUNTY  OFFIOBRS — concluded.  sxa 

predoct,  justice  and  eonst^le  ant   544 

elected  when,  terms  545,  781 

snpL  of  schools  1782,  1806-1811 

depaties  and  assistants,  appointment. . . .  546 

salaries  1014,  2061,  20C2 

pnDcipal  inclades  deputies  547,  2406 

ofBce,  keep  at  county  seat,  exceptions. . .  548 

hours   548 

liability  on  official  bonds  549,  1682-1686 

absent  from  county,  consent   550 

bonds,  how  fixed  and  approved, 

(sub.  3)  511,  551 

justification,  recording.   551 

generally,  form,  liability, 

1662-1686,  549 

to  complete  business  to  end  of  term   552 

charged  with  notice  of  financial  condi- 
tion of  county   493 

superrision  of,  by  county  board. .  .<Bub.  3)  511 

allowing  illegal  claim,  penal^  605,  1030 

Ue  vote  for,  decided  by  tot   787 

salaries,  counties  classified   2056 

class  reduced  S060 

mazimnm   9057 

when  fixed   2058 

county  commissioners.   2069 

in  new  counties.   2060 

paid  monthly   2061 

state  pays  half,  when  2061,  2063 

of  deputies,  etc   2062 

when  offices  combined   2063 

discounting  warrants,  penalty   4325 

transmit  books  to  snccessor  4087,  4088 

fees  enumerated  971-977 

must  keep  account  of   1015 

liability  for  collection   1015 

payable  in  advance   1016 

"folio"  defined   1022 

most  keep  fee  books   1023 

post  fee  bill   1024 

shall  receipt  for   1026 

failure  to  keep  fee  book,  penal^. . .  1027 
topay  over  fees,  penalty,  1027,  4319 
receiving  or  chai^ng  illegal,  va- 
cancy, damages  1028,  1029 

accounted  for,  before  salaiy  paid. . .  1014 

pay  to  treasurer  monthly  971,  1009 

statement,  verificatioD  1009,  1010 

not  to  receive  as  witness  in  criminal 
case   1006 

OOniTTY  BBOOBDBB 

a  county  officer   541 

election,  terms  645,  781 

qnalifications,  residence   540 

office  at  connty  seat   548 

hoars   648 

not  to  be  absent  from  connty  thirty  days,  550 

^xmA,  amoant,  etc   551 

liability  649,  1682-1686 


OOUNTY  BBOOBDBB— floHlimMil.  flu. 
salaiy   2057 

not  paid  till  fees  acconnted  for..  1014 

books  and  supplies,  how  obtained  530,  617 

entry  book   620 

abstract   620 

record  of  water  rights   1376 

indexes,  grantor's   6S0 

grantee's   620 

mortgagor's   620 

mortgagee's   620 

chattel  mortgages   620 

maps,  plats,  etc   620 

powers  of  attorney   620 

miscellaneoQS   630 

judgments   9S0 

general  filing   AiO 

reverse   680 

receipt  for  docnments  * . . . .  019 

deputies  how  appointed   54B 

plats,  etc.,  record  #31^  9ftl8 

surveyor  to  copy   038 

deed,  sheriff's,  etc.,  indexing   622 

manner  of  filing  and  Recording  instru- 
ments   625 

indorsement  and  return   626 

abstract,  search  of  records   B27 

county  liable  when   fW7 

acknowledgments,  power  to  take   626 

liability  for  errors,  etc   080 

records  open  to  public,  free   632 

record  notice  of  mechanic's  lien   1389 

location  notice  of  mining  claim . .  1498 

abstracting   1496 

mining  district  rules,  free  1601 

transcript  of  judgment......... .  81S6 

notice  of  appropriation  of  water,  1900 
docnment,  when  fees  pud . . .  .616,  631 

judgments,  etc   6S3 

notice.. 624,  2000,  3196 

water  rights,  effect  1272,  1273 

physicians'  certificates  1732,  1733 

conveyances  of  realty,  1975,  1999,  2000 
to  perform  duties  of  mining  recorder  . . .  1502 
not  to  abstract  old  mining  records  except 

in  certain  cases   1502 

to  certify  copies  from  district  miiUDg  rec- 
ords 1504 

all  instruments  recorded  before  I896t^- 

dated  2010 

transmit  abstract  of  mortgages  for  taxa- 
tion  2531 

transmit  books,  etc.,  to  successor.  .4087,  4088 
discounting  warrants  forbidden. ........  4325 

fees  enumerated   9T8 

must  keep  account  of  a  lOlA 

liability  for  collection . . . .  ^  -.i  1015 

payable  in  advance  1010 

"folio"  defined  IQSBt 

must  keep  fee  books  10S8 
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COUNTY  BBOOXtDBB— fioncbdfd.  8ec. 

fees,  must  poet  fee  bill   1034 

flfaall  receipt  for   1026 

fBilnre  to  keep  fee  book,  penalty   1027 

to  pay  over  fees,  penalty,  1027,  4319 
charging  illegal,  penalty,  damages, 

10-28,  1029 

accounted  for,  before  salary  paid. . .  1014 

pay  to  treasurer  monthly  971,  1009 

statement,  veriticatiou  1009,  1010 

COUNTY  ROAD 
defined   2498 

COUNTY  BEAT 

existing,  rect^ized   612 

removal,  vote  required   512 

petition  for   613 

election,  canvass   513 

limitation  upon   513 

COUNTY  SHERIFF— See  Sheriff. 
COUNTY  SUPEBINTBNDENT  OF 
SCHOOLS 

a  county  officer.   541 

elecUon  of.  term  1762,  1806-1611 

eanvasB  of  votes   1809 

certificate  of  election   545 

qnalifications,  residence   540 

oath,  bond  651,  1782 

duties— See  Schools. . .  .647,  1782,  1864,  1870 

salary  2057-2063 

keep  office  at  coanty  seat   548 

liability  on  bond  549,  1682-1686 

to trannmit books,  etc., to snecesBor, 4087,  4088 
absent  from  coonfy  thirty  days,  effect . . .  650 
COXTNTY  SURVEYOR 

a  comity  officer   641 

election,  term  546,  781 

qunlificaUons,  residence   540 

absent  from  county  thirty  days,  effect. . .  550 

salary  2057-2063 

keep  office  at  county  seat.   548 

bond,  approved,  etc   651 

liMbility,  etc  549,  1682-1686 

make  surveys  ordered  by  court  or  county 

board   636 

keep  indexed  record  of  surveys   636 

preserve  copy  of  field  notes,  etc   636 

furnish  certified  copies   636 

may  administer  oaths,  when   636 

office 'furnished  by  coanty  board   637 

maps,  plats,  etc.,  belong  to  county   637 

open  to  inspection   «37 

to  copy  plats  filed  with  recorder.   638 

oiake  county  maps,  etc   639 

surveys  on  county  lines   640 

on  conrt  order. . .  641 

marking  and  tying  comers.   642 

re-establish  comers  and  lines   643 

.  surveyingand  engineeringwork  forcotin- 

tiea  on  roads,  etc   644 


COUNTY  SURVEYOR— emeliidetf.  bk. 

advise  coanty  board   6M 

to  transmit  books,  etc.,  to  snccenor, 

4067,  40S 

ftes  enumerated   RT 

most  keep  account  of.  lOlS 

-    liability  for  collection  1015 

payable  in  advance  10U 

"folio"  defined  lOB 

must  keep  fee  book  1033 

post  fee  bill  1021 

shall  receipt  for   lOQS 

failure  to  keep  fee  book  10?7 

to  pay  over  1027,  «18 

receiving  illegal,  Tacaocy,  damages, 

1U28,  IOS> 

accounted  for,  before  salary  paid. . .  lOH 

pay  to  treasurer  monthly  971,  1009 

statement,  verification  1009/1010 

COUNTY  TREASURER 

a  county  officer.   541 

eligibility  and  rendence   54U 

consolidation  of  office,  ordinance,  etc.,542,  543 

elected  when,  term  54S,  7?1 

tie  vote  for,  decided  by  lot   787 

deputies  and  assistants   546 

principal  includes  deputies  547,  2196 

office  at  county  seat,  exceptions   64B 

hours   54iS 

liability  on  official  bond  549,  1682-1686 

absent  from  county  thirty  days,  effect. . .  550 

bonds,  how  fixed  and  approved   651 

justification,  recording   SSI 

to  complete  bnsin^  to  end  of  term   533 

charged  with  noUce  of  financial  cooditioo 

of  the  county   493 

supervision  by  county  board  (sub.  3)511 

allowing  illeg^  claim,  penalty  505, 1030 

salary,  maximum  2056,  21^ 

when  fixed   9058 

paid  monthly  SOBl 

of  deputies  and  assistants   3061 

when  offices  combined   2063 

not  paid  till  fees  accounted  for. . .  lOM 

to  keep  and  disburse  moneys   653 

keep  accounts   SSS 

file  auditor^s  certificates   553 

books,  kept  how   553 

as  to  sale  of  state  lands  2343, 2344,  2356 

accounts,  etc. ,  open  to  inspection   573 

auditor  to  keep  with   608 

county  attorney  failing  to  pay  money —  566 

county  bonds,  duties  ctmeeming  515^17 

death  of,  books,  etc,  to  successor.   573 

drainage  district  taxes,  duties   774 

joint  statement  with  auditor   614 

justice  of  peace  failing  to  pay  over  money, 

proceeding   507 

jurors,  to  assist  in  drawing   1310 

duty  as  to  school  money  186B 


Digitized  by 


Google 


GENERAL  INDEX. 


109S 


OOUi^TY  TREASURER— concluded.  Sec. 

money,  receive  none,  except   554 

not  to  lei<d   570 

from  clerks  of  coorta   3121 

fees  to  be  paid  to,  monthly  971,  1009 

make  quarterly  statement  with  auditor,  1012 
fund  forpayraentofwitnesseaand jurors,  1012 

dut;  as  to  taxes— See  Taxation  3610-2606 

taxes,  special  school,  to  districts,  vfaeu,  1872 

receipts,  must  give,  etc   555 

reports   664 

fulure,  penalties   565 

state  lands,  duties  coticerning — See  State 

XjaadM  2344-2361 

settlement  with  auditor  monthly   563 

annually   563 

suspension  of.   571 

unclaimed  property  of  dead,  keep   568 

when  claimed   569 

warrants,  disburse  money  on,  when. . . .  563 
payment,  method,  restriction,  556 

registry  of,  interest   567 

call,  interest  ceases  after,  556,  559 

order  of  payment,  fund   560 

waived,  when,  561 

interest  paid,  indorsed   562 

deposited  with  auditor.   663 

purchasing,  penalty   4325 

may  be  on  board  of  canvassers   870 

fees  ennmerated   976 

most  keep  account  of   1015 

liability  on  bond  for  collection  1016 

payable  in  advance   1016 

"folio"  defined,  computed  how   1022 

must  keep  fee  books   1023 

post  fee  bill   1024 

shall  receipt  for  fees  paid   1026 

failure  to  keep  fee  book   1027 

to  pay  over  fees  1027,  4319 

receiving  illegal,  penalty  1028, 1029 

COUNTY  TEtEIB  INSPBOTOB 

appointment,  term,  etc.   1176 

uuder  direction  of  state  board.   1170 

compensation  paid  by  county   1176 

vacancy  in  office,  how  filled   1176 

to  inspect  and  order  disinfectioa  of 

orchards,  etc   1177 

to  serve  notices,  conleuts   1177 

may  abate  nuisances   1177 

to  inspect  imported  nursery  stock   1178 

may  issue  and  cancel  certificates   1176 

OOUBT-MABTIAL 

powers,  jurisdictioQ,  procedure  1481-1490 

penal  code  does  not  effect  powers   4057 

COURTS 

ennmerated   650 

supreme  court — See  Supreme  Court. 
district  court — See  District  Court. 
justice's  court — See  Justice     ike  Peace. 


OOXJRTB- concluded.  am. 
probate  court,  territorial,  decisions  of, 

note   670 

vacancy  in  ofBce  of  judge  or  failure  of 

term  affects  no  proceeding   717 

English  language  to  be  used   718 

abbreviations  and  numerals,  use   719 

jurisdiction  given,  meaas  to  enforce  im- 
plied ,   720 

of  record,  enumerated   651 

judge  disqualified,  when  .,  603 

cannot  be  attorney,  etc   693 

not  to  have  law  partner   6fM 

sittings  to  be  public   695 

exceptions   696 

judicial  days,  non-judicial  days  7(io,  703 

adjournment  by  clerk,  judge  absent.  .TiKi,  704 
or  failure  of  term,  effecL . .  705 
expiration  of  term,  not  to  affect  trial... .  706 

place  of  holding  changed,  when  *  707 

Judge  may  order  rooms,  etc.,  when. ...  706 

seal,  what  courts  have   709 

clerk  is  the  keeper  of.   710 

affixed  to  what  documents   711 

U.  S.,  judgment,,  recording,  effect  1280 

satisfaction  

power  of  courts  generally   097 

of  judicial  officers  7l:s,  714 

rules,  courts  of  record  may  make   698 

take  effect  when   606 

punish  for  contempts— See  Contempt. 

trial  by  3l(J7-:Jl7l 

military,  procednre  1481-1490 

take  judicial  notice  of  what  173,  176}  3374 

U  S.  commissionera'  (territorial),  reo- 
ords,  process,  etc.  2480 

OOUBT  STaNOaRAPHBB 

See  Stenographer.  721-728,  1230,  4670 

OOVENANTS 

implied  in  warranty  deed  19S1 

in  quit  claim  deed  1969 

in  mortgage  1963 

OOW— See  Animalt. 

COYOTES 

bounty  for  killing  S039 

OBEDIT 

defined  in  revenue  law   S605 

OBBDITOBB 

conapetent  witnesses  to  wills  37^ 

assignment  for  benefit  of  .64-104 

letters  of  administration  to   3813 

presentment  of  claims  against  estate  of 

decedent  3846-3876 

conveyances,  when  fraudulent  as  to,  2466)  9474 
subrogation  of  surety  to  rights  of   3406 

GRIMES — See  Criminal  Action. 
felonies  enumerated — See  Felonies. 
misdemeanors  enumerated — See  Misde* 
nuanors. 
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OBSXEB—eonHmud.  bml 
generallj — see  the  name  of  the  erime. 

defined   4061 

attempt  to  commit  4177-4181 

defined,  penalty  4496,  4496 

conviction  must  be  legal  4508,  4516 

compromising,  procedure   5062-5064 

compounding  penalties   4145 

conspiracy  to  commit  4156-4156 

committed  by  convict,  punishment   3287 

intoxication,  no  excuse  for   4070 

degree,  jury  to  find  when   4892 

court  finds  when   4906 

prosecution — See   Information,  Indict' 

tnent  .'. .  4509 

penalty — eee  the  name  of  the  crime. 

when  not  prescribed,  4055, 4056,  4154 
lawfal  resistance  to  commiasion . . .  .4617-4519 

limitation  of  prosectttionB  4597-4603 

preventioQ  of  4630, 4621 

i^inst  the  executive  power   4077-4088 

the  legislative  power  4080-4103 

public  jastice  4104-4168 

the  person  4159-4207,  4267-4273 

public  decency  and  morals,  4208-4266 

public  iiealtb  and  safety  4274-4298 

public  peace  4300-4314 

public  property  4315-4325 

property  4326-4424 

malicious  mischief,  etc  4425-4462 

cmelty  to  animals  4453-4459 

miscellaneous  offenses  4460-4487 

arrest— See  Arreat  4635-4654 

warrant— See  Warrant,{J.  C.5126),  4615-4634 

complaint  (J.  C.  6125),  4610-4614 

preliminary  examination — See  Hxamin- 

aiion  4657-4687 

jorisdictioD,  district  court   670 

justice's  court  691,  6124 

place  of  trial  4072,  4581-4596,  4666 

trial— See  TWal. 

punishable  but  in  one  of  several  ways. . .  4488 

parties  to  4071-4076 

who  incapable  of  committing   4071 

principals   4074 

accessories  4075,  4076 

officer  convicted  forfeits  office   4111 

removal  from  office  for,  procedure,  4565-4580 
restraint  allowed  of  persons  chained  with,  4636 

threatening  to  accuse  person  of   4386 

nnityof  act  and  intent   4068 

'    convicted  of  two  or  more  4498,  4918 

defense — See  Defense. 

not  less  a  crime  because  a  contempt. . . .  4491 

citieB  may  punish  (sob.  88}  206 

towns  mAy  punish   303 

agreement  to  commit,  when  not  a  erime,  4168 
imprisonment  for,  begins  when. . .  .4489,  4937 

entails  DO  forfeitore,  except   4606 

bail-See  BaU  4623-4637,  4983-5010 


OSJMBB—amduded.  8k. 
eorporatiou  chatged  with  . .  ..4065, 5QT1-M76 

miscellaneous  oBeataE.   4460-4467 

by  convicts,  examination  4K! 

punishment  23ST 

OBIMINAL — See  Convict. 

habitual,  defined,  punishment   4067 

parole  of.   2260 

insane,  commitment  to  a^lum  S06S-6M 

ORIMINAIf  ACTION 

defined  4510 

how  prosecuted  4508-4511 

jurisdiction,  district  coort   6)0 

joatice's  court   691 

in  cities, 

<Bab.  88)  906,  aoe,  210,  341 

in  towns  

place  of  trial. . .  .4073,  4368,  4S81-4506,  4eK 

justice's  court  SlSt 

commenced  when  complaint  filed  4MB 

defendant — See  D^eadani. 
bar^-See  Bar. 

complaint  (J.  C.  5136),  4610-4614 

warrant-See  Wan-ant  (J.  C.  5126),  4«lfi 

arrest— See  Arre^  4635-46M 

bail— See  Bail  4623-4627,  4983-5010 

preliminary — See  ExaminaHon  4^-4687 

arraignment — See  Arraignment  4756-4770 

limitations — See  LimHatimu  4697->4flOS 

information — See  Ii^ormaiion. 
indictment — See  Indidntent 

procedure  as  herein  prescribed   4507 

pleadings— See  PUading». 

parties — See  Pariie$  4071-4070 

setting  aside  information,  etc  4771 -ffTS 

plea— See  Plea.  .(J.  C.  6138,  6130),  4?8&4nT 
defense— See  D^enat. 

change  of  venae  <J.  G.  5133),  4790-4808 

continnance  (J.  C.  5135),  4S1S 

calendar  4813,  4814 

construction  of  statutes,  etc. — See  Con- 
struction. 

dismissal  4693,  5065-5070 

acquittal — See  Acquittal. 

conviction  most  be  legal  4508,  4516 

See  Conviction. 
jury— See  Jurjf.  .{J.  C.  5138-5140),  4812-4644 
ferial— See  TWo^.  .(J.  C.  5141-5145).  4845-4887 
witnesses — See  Wiinestes, 

(J.  C.  5168,  5172),  6011-5016 
conditional  examination. . .  5027-5037 
examination  on  commission, 

5038-50G1 

evidence— See  Eoidenee  5013^6 

subpcenas— See  WttMBtea, 

(J.  C.  5168).  6017-9091 

verdicts-See  FenKd, 

(J.  C.  6145-5160),  4888-4900 
discharge — See  Ditckarge. 
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<JXtSMJNAL  ACnOHf—eonduded.  Bmc 
mmst  of  judgment. . .  .(J.  C.  S153),  4901-4904 
Judgment— See  Judgment, 

(J.  C.  5154-5156),  490&'4in3 
execution — See  ^ceeuHon, 

(J.  C.  6168),  4S34-4942 

«xception8— See  Exeqitiont  4043-4949 

new  trial— See  New  Triat, 

(J.  C.  5162),  4960-4054 

■appeal — See  Appeal^ 

(J.  C.  5160-5167),  4055-4982 
coetB,  BccDsed  not  to  advance  4514 

when  complainant  to  pay.. .  .4529,  5156 

■against  corporations  4065,  5071-5078 

proceedings  liberally  constmed. . .  .4052,  5080 

^oea  not  bar  civil  remedy  2491,  4056 

AS  affected  by  repeal  2485,  2486 

lights  of  defendant — See  Defendant, 

4508,  4516,  4657,  4974 

removal  from  office,  procedure  4665-4580 

to  compel  one  to  keep  the  peace. .  .4522-4538 
compromiung  5062-6064 

ORTMTNAL  LIBBL— See  Libel. 

CRIMINAL  FBOOBDUIIB 

provisions  4506-5173 

as  prescribed  in  code   4507 

OROPS 

maliciona  iqjmy  to   4431 

OBOSS-OOMPIiAINT 

when  may  be  filed   2074 

against  eo-defendantfl.  3074 

OBOSSTNOS 

locomotive  at,  warning   447 

railroad  may  cross  any  road  at  right  angl  es,  437 

when  rulroada  cross  each  other   440 

over  canals,  etc.,  to  be  provided. . .  .1127,  1270 

OBTTBLTY 

to  children,  penalty  4224,  4225 

ao  grounds  for  divorce   120H 

to  idiot,  insane  person,  or  InnaHc,  a  mis- 
demeanor  42T3 

to  prisoner,  penalty  4141,  4143,  4504 

to  anixnalfl: 

beating,  torturing,  etc.,  penalty.  .4428,  4453 
overworking,  underfeeding,  etc... 4453,  4455 

uring  or  keeping  for  fighting   4454 

arrest,  seizure   4456 

search  warrant . . .  4457 
society  for  the  prevention,  powers ....  4458 

duty  of  sheriff,  etc   445S 

definitions   4459 

OUHTBST 

none  in  this  state   2632 

OTTSTOMS 

mining,  effect  in  evidence. . . 

DAIRT  PRODUCTS 
selling  impure  milk,  penalty. 

proof. . 


DAIBT  VSUODVCFSB- concluded.  gie. 

selling  skimmed  milk,  penalty.   731 

teeta.   738 

use  <^  iiyurious  chemicals,  penalty   733 

cheese,  skimmed  milk,  etc.,  penalty. .  .  734 

size   735 

oleomargarine,  imitation  butter   736 

selling  as  butter   737 

etc. ,  must  be  labeled ....  T.\H 

vendor's  placard   739 

peddling,  placard   740 

in  hotels,  notice   741 

inspection  by  college  professor  2097 

penalties   742 

butter  and  cheese  in  public  institutions. .  743 

complaint,  search  warmnt  744,  745 

seizure,  analysis,  confiscation,  746 

adulteration  of  food,  penalty   4288 

oomTntBsioner,  daiiy  and  food: ' 

appointment,  term,  compensation   2446 

duties,  inspection,  prosecute  offenders,  2447 
powers,  seizure,  ol»truction,  penalty, .  2448 

county  attorney  to  aid  <..  2449 

report,  contents,  publication   245(> 

DAMAQBS 

by  animals — See  Esirays  18-35 

by  sale  of  liquors  to  husband,  action  b} 

wife   I2M 

new  trial  for  excessive  (J.  C.  3742),  :12!)2 

fornnisance   '.\7->{)i\ 

for  trespass  3506-3510 

treble,  for  waste,  etc  3507-3510 

for  forcible  entry,  etc  3510,  3584 

county  recorder  liable  for,  when . .  630 

for  injuring  trees   1126 

for  timber  to  repair  bridge  or  highway. .  8609 

survey  in  acUon  for  3516 

forrevocationof snbmissiontoarhitration  3231 
on  dishonor  of  bills  of  exchange. .  .16EM^1667 

for  death  by  negligence  S911,  9013 

limitaUon   2878 

amount  unlimited  3912 

jurisdiction  of  justices'  courts  688-691 

for  seduction  2900,  2910 

when  assessed  by  jury  on  default   3179 

for  libel,  effect  of  retraction   1348 

for  unlawfully  holding  real  prop«riy,3610,  3584 

for  frivolous  appeal   3320 

for  arresting  exempt  witness   3434 

for  failure  to  produce  will  3785 

for  charging  illegal  fees   1029 

civil  remedies  preserved  whether  or  not 

penal  code  specifies  2491,  4055 

complaint,  amount  must  be  stated   2960 

default,  judgment  by  3179,  3180 

double,  estate  of  decedent,  embezzlement  3926 


36S1 


executors,  etc.,  liable  for,  when  3916 

execution,  purchaser  may  sue  for   3519 

729  improvements,  set  off  3514 

730  joinder  of  causes  in  complaint   2961 
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T>AllLAaW—eonduded.  Site. 

in  eminent  domain  proceedinga   3698 

.  caused  1^  trusts  and  monopolies,  treble,  1781 

by  dogs,  recoveiy  70,  71 

by  trespassiug  animala,  reeoveiy  18-35 

by  changing  grade  of  street,  recovety 

against  city   282 

claim  against  city  for  negligence,  etc   312 

presentment  312,  313 

bar  312,  313 

errors  in  abstracts  of  title,  liability.  .  .627,  629 
Highway  over  land  acquired  from  U.  S., 

county  to  pay   1124 

to  sidewalk,  owner  may  recover   1125 

caused  by  violating  road  laws  1144 

railroad  company's  liability — See  Bail- 

roada  445-450 

freight  discrimination,  double   455 

for  fiulure  to  discharge  mortgage   2006 

to  account  to  mortgagor  of 

chattels   164 

oo  contempt  proceedings  336S,  3370 

Bheriff,  for  failiog  to  make  returns   585 

to  levy  586,  591 

to  pay  over  money. . . .  587 

Bheriff,  for  escape   588 

officer  failing  to  perform  when  fee  ten- 
dered 1016 

failing  to  post  fee  bill   1034 

refauDg  receipt   1036 

charging  illej^  fee  1039 

DAMS 

itguring  or  destroying   4434 

owners  to  construct  fish-ways  throagh. . .  104  '. 
inspection  by  state  engineer  3453-3456 

DANOINa  AND  DANCES 

on  Sunday  prohibited   4233 

sale  of  liquor  at  dances  prohibited   4237 

female  playing  in  saloon  or   4243 

female  in  public  place   4344 

DATE 

any  date  may  be  inserted  in  a  nc^tiable 

instrument  1657 

DAVIS  COUNTY 
boundaries   464 

DAT 

eight  hoars  on  pnblic  works  1336 

of  grace  not  allowed  1611 

when  last  day  is  a  holiday  1587,  3494 

on  whicli  court  maybe  held   701 

DEAD 

removal  of,  penalty  ,  4230,  4231 

unlawful  mutilation  of   4230 

inquest — See  Inquest  1221-1240 

indigent,  county  to  bury  (sub.  42)  511 

city  to  bury  (sub.  79)  206 

DEAD  ANIMAZiS 

patting  in  streets,  rivers,  etc.  64,  4379 

removal  of  64-67 


DEADLY  WEAPON 

anaoltwitb  4US 

indictment,  note  4195 

exhibiting  in  tbreateoing  manner  4312 

having,  vith  intent  to  aisanlt.   4340 

maybe  taken  from  prisoner  4647,  SlOd 

DEAF  AND  DITMB,  SCHOOL  FOB 

located  at  Ogden,  incorporated  SIM 

powers  2105 

objects,  free  to  residents.  210S 

compulsory  education  of  deaf,  etc.,  2117-3119 

superintendent,  daties,  etc  3114 

fiscal  year,  appropriations.  307O,  3115 

indigent  inmates  3116 

enumeration  in  public  school  report —  VTSl 
board  of  tnistaeB: 

how  constituted,  term  9064,  2107 

oath  and  bond  of  members  3106 

meetings  3109 

to  receive  mHy  actual  expenses  3110 

powera  2111 

political  or  religions  tests  forbidden. . .  2111 

president  2112 

officers,  compensation  21U 

contracts,  purchase  supplies,  etc.,  2067-206> 
officer,  eic,  not  to  be  inter- 
ested in   306S 

DEATH 

inquest — See  Inquests  1221-1340 

limitation  of  civil  action  for  28TS 

who  may  sue  for  causing  3911,  29IS 

of  party  to  action,  effect  2920,  3860 

counterclaim  not  affected  by  3971 

of  legatee  or  devisee,  effect  3793,  2794 

judgment  after  3106,  3860,3861 

execution  may  issue  after,  when   3238 

of  executor,  administrator  appointed...  3803 
of  one  of  several  execotors,  etc   3839 

attorney,  appointment  of  new   119 

effect  on  limitations  2890.  3891 

person  feloniously  causing,  not  to  inherit 

from  deceased  2823 

of  sheriff,  authority  of  successor   Stt 

record,  physician?,  etc-,  to  keep   3031 

county  clerk  to  keep  2033 

physicians,  etc.,  to  report,  penalty,  2U33,  2036 

certificate  of,  burial  permit   303S 

murder — See  Murder. 

caused  by  explosion  or  collision. .  .4371,  4373 

imprisonment  for  life,  civil  deaUi  4502 

sentence,  how  enforced  4938,  4938-4iM2 

board  of  pardons  notified   4999 

governor  may  suspend   4981 

suspension,  insanity, 

49^-4935,  5052-5057 

pregnancy   4936 

caused  by  dangerous  animal  4S9T 

DEATHS 
record  of— See  BMluAiid  Ikaih.J»m-9m 
burial  permit  SOBS 
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snarr  sec. 

evidence  of,  subject  of  embezzlement. . .  4382 
part   payment,  etc.,  extends  statute  of 

limitations   2898 

what   acknowledgment  of,  must  be  in 
writing— See  Statute  of  Frauds.  .2461-2478 

Umitations — See  Limitations  2865-2901 

absconding  debtor,  arrefit, 

(J.  C.  3696),  3010-3036 

discharge  3036-3044 

laborer's  wages  a  preferred  debt  85,  1344 

\o  the  state,  auditor  to  sue  for   2421 

defined  ia  law  CD  taxatioa   2505 

limit  of  school   1875 

of  county   492 

certilication  on  booda,  etc  146-149 

of  drainage  districts   779 

cDuntiea  ma;  fund  floating  514,  1067 

cities,  etc.,  may  fand  floating  1067,  1068 

joint  debtor  released  how   2037 

of  decedent,  liability  of  estate, 

2803,  2805,  2812,  2826,  S828 

payment  384B-3876 

of  ward,  guardian  to  pay.  4008,  4009 

subject  to  attachment  and  execuUon, 

3072,  3073,  3240 

to  garnishment  3075,  3090 

wife  not  liable  for  husband's  1198,  1202 

liability  of  stockholders  of  corporation, 

331,  335 

assignment  for  benefit  of  creditors  64-104 

DBOBASBD  PERSON 
estate  of— See  Probate  Practice. 

review  of,  on  appeal   3304 

on  demnrrer,  time  to  amend,  etc.,  mns 

from  notice  of.   3009 

exceptions  to— See  Ihceeptioiu  3262-3290 

■apreme  court  may  affirm,  etc   655 

of  supreme  court  must  be  in  writing. . . .  655 

to  be  in  writing  when  3168 

when  to  be  filed   3166 

facta  and  conclusions  of  law  separately 

stated  3169 

probate  case,  appeal   3300 

collateral  attack  3779,  3780 

conclusiveness  3946,  3956 

DECORATION  DAY 
a  legal  holiday  1145 

DEDICATION 

ofatreets,  alleys,  etc  1114-1116,  2014 

DBED — See  Conveyances. 
DBER 

protection  of.   1053 

DBFATILT,  JUDaiOINT  B7 

generally  (J.  C.  3707),  3179,  3180 

in  garnishment  proceedings  3098,  3099 

on  failure  to  answer  amended  com- 
plaint (J.  C.  3706),  2964 


DBFAXTI^,  JUDOMDNT  B7— eon- 

duded.  skc. 
relief  cannot  exceed  that  demanded. , . .  :tI7!> 

not  granted  in  divorce  proceeding   1211 

deposition  after  default   -l  luO 

setting  aside,  conditions  (J.  C.  36S4},  ;!005 

DEPENDANT 
civil  procedure : 

definition  of  S653 

who  may  be  joined.  2914 

when  plaintiff  made  defendant   S917 

adverse  claimants  as  3915,  2916 

guardian  to  appear  for  ward,2907, 4009,  4046 

ad  litem  (J.  C.  3679),  2908 

co-tenanta  or  tenants  in  common  as, 

2918,  2919 
pleadings — See  Answer,  Pleading. 
parties  jointly  or  severally  liable,  2918,  2954 
judgment  for  or  against  one  or  more 

of  several  3184,  3185,  -.mx 

death,  substitution   2920 

substitution  generally   2'J21 

joinder  of  creditor  with  sheriff. .  .2922,  2!)23 

intervention   2925 

interpleader   2924 

when  new  parties  ordered  in   292G 

BBSociatea,  joinder,  service,  judgment,  2927 
appearance  or  acknowledgment  of  serv- 
ice  2946,  3334 

service  upon — See  Summons. 

absconding,  arrest  (J.  C.  369^,  3010 

provisional  remedies  for   3123 

joint,  not  summoned  before  judgment, 

citation  3201-3206 

proceedings  supplementary  againat, 

3272-3281 

when  incompetent  as  witness   3413 

several,  separate  defenses,  order  in  de- 
fense and  argument   :!147 

disclaimer,  in  action  for  real  property,  :i.~il2 

offer  to  compromise,  effect   3217 

tender  and  deposit,  effect   3347 

offer  in  writing  Is   3485 

when  entitled  to  notice  of  proceedings, 

29jJ9,  :!:!34 

putting  in  separate  answers,  etc.,  costs,  33-12 

in  special  proceedings   3027 

costs— See  Costs  3338-;{;[r>7 

orlmlnal  prooedure : 

party  prosecuted  known  as  4512 

as  a  witness  4616,  5016 

presumed  to  be  innocent   4H48 

criminal  action — See  Criminal  Atii<M. 
may  appear  in  person  or  by  counsel . .  4513 

counsel,  entitled  to  4513,  4658 

must  be  notified   4658 

entitled  to  a  copy  of  complaint   4513 

may  testify  in  his  own  behalf.   4513 

not  compelled  to  teatify  4515,  5015 

to  be  confronted  by  witnessea  4513 
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DBOTSINDANT— condudttl. 
orimlnal  prooedure — coadudtd.  bk. 
to  have  compolsoiy  process  for  Trit- 
nesses  4613 

to  have  speedy  public  trial  4513 

right  to  appeal  4513 

must  be  convicted  according  to  law. . .  4516 

reBflonable  doabt,  acquittal   4848 

convicted  of  lowest  degree  of  ofiTense 

when  doubt  as  to  degree   4849 

defense — See  D^ente. 
plea— See  PUa. 

when  more  than  one,  separate  trial. . .  .4850 
examioation — See  Examinatum.  .4667-4687 
conviction — See  Conviction, 
discbarge-^ee  Discharge. 
anwgnment — SeeArratgnmeat.  .4766-4770 

not  compelled  to  advance  fees  4514 

trial— See  Trial  4S09,  4900 

witnesses  for,  at  cost  of  state  1004 

transcript  for,  at  cost  of  state   727 

rights  of  4508^516,4657,  4974 

testimony  of  an  accomplice  alone  not 

to  convict   4862 

habitual  criminal,  penalty   4067 

bul — See  Bail, 

(J.  C.  5169),  4623-4627,  4983-5010 

bail,  forfeiture  of  4759,  6007 

inquiry  into  sanity  5062-5061 

insane,  to  be  kept  in  asylum  6057,  6059 

expense  of  keeping,  etc   5060 

arrested,  receipt  for  proper^  5122 

cha^d  with  misdemeanor  may  waive 

jury  trial  4810 

given  time  to  prepare  for  trial   4797 

presence  on  arraignment  4767 

on  trial  4811 

on  verdict  4889 

on  judgment   4S07 

in  supreme  court  not  neces- 
sary   4974 

failure  to  appear,  forfeiture  4759,  6007 

before  justice   6169 

after  sentence — See  Corwict. 

DBFBNSB— See  Antwer. 
of  self,  &mily,  etc.,  justifies  homicide. . .  4168 

legal  resistance  4618 

open  taking  under  claim  of  title  a  defense 

agunst  embezzlement   4383 

may  be  made  by  or  for  a  party  about  to 

be  iiuui«d  4517-4519 

limitation— See  LimitaHona  4597-4603 

intoxication  no  excuse  for.   4070 

insanity,  proceedings  4071,  5052-5061 

who  incapable  of  committing  crime   4071 

bar— See  Bar. 
plea — See  Plea. 

to  peijury,  what  not  permitted  4125-4127 

to  criminal  libel  or  slander  4198-4207 


see  the  word  or  phrase. 

terms  generally  MB 

used  in  taxation  2S0S 

in  penal  code  4BS3 

DBOiREB 

of  kindred,  how  computed  2835-2838 

of  half  blood  2840 

marriagewithin  fourth  degree  prohibited,  U83 
state  univeruty  may  grant   2304 

ot  orime: 

mtuder  4W1 

arson  43B 

larceny....   4358^  43n 

when  donbtihl  d^endant  must  be  con- 
victed of  the  lowest  48tt 

jury  must  find  4866 

court  to  determine  on  plea  of  goQtf . .  •  4906 

of  lien: 

liens  separated  into  13n 

party  making  entitled  to  receipt  3IS6 

for  copy  of  writing,  order,  refusal  3*74 

for  inspection  of  writing  2885^  3M1 

to  admit  genuineness  of  writing,  effect  if 

refused  3C73 

not  necessary,  on  payer  of  note  ISffi 

upon  governor  for  return  of  criminal — 

See  Fi^ittM  From  Jttatice  6103-511* 

for  p^wsession,  forcible  detainer  3S?4 

unlawful  detainer  3S73 

relief  not  to  exceed,  on  default, 

(J.  C.  3707),  317J 

of  deposit  for  costs  (J.  C.  3769),  33M 

costs,  justice  to  demand  in  advance  lOS 

DBOCUZtRBIB,  OIVHi  FBOOHDUBB 

time  to  file  mi^  be  extended  3006,  3S9I 

decision  on,  deemed  excepted  to  3S8S 

judgment  fbr  plaintiff,  procedure  3171 

for  defendant,  procedure  3171 

time  to  amend,  answer,  or  reply  runs  from 

notice   3009 

pleading  over  not  a  waiver.  2965 

issue  of  law  raised  by  31SS 

trial  by  court  ZISH 

tried  first  3128 

to  oomplaint: 

grounds  29(8 

must  be  specified   2963 

to  amended  complunL  2864,  30O4 

to  part  of  complaint  3963 

in  justice's  conrt  3688,  3693 

and  answer  or  reply  at  same  time, 

2963,3972^  3081 

is  an  appearance  S3H 

when  olgection  takm  by  answer.  S88( 

oltjeetions  waived  if  not  taken  2987 

overruled,  answer  on  terms   3081 
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DKBCDBBSEt,  OIVIL  FBOOSDUBB— 

ctmduded.  Bsc. 
"to  answer: 

grouDdB   2976 

must  be  specified   2978 

in  justice's  coart  3686,  3692,  3693 

&nd  reply  at  same  Utne  2978,  3004 

to  amended  answer   3004 

when  objection  taken  by  reply   2979 

objections  waived  if  not  taken   2979 

to  oounterolalm : 

grounds   3977 

mast  be  specified   2978 

and  reply  at  same  time  2977,  2978 

objections  waived  if  not  taken, 

2979,2981,  2996 

overruled,  reply  on  terms   3004 

in  justice's  court  3692 

to  reply : 

gronnds.  2981,  2982 

must  be  specified   2982 

DEEBffUBBSB,  CRIMINAL  PBO- 
OKDTJBE 
and  plea  the  only  pleadings  of  defendant,  4777 

grounds   4779 

most  be  specified   4780 

immediate  hearing.   4781 

judgment  on   4782 

deemed  excepted  to   4944 

a  bar,  unless   4783 

new  information,  etc   4783 

disehaige  4^4 

resnbmiBsion.   4765 

overmled,  plea  or  jndgment   4786 

otgections  taken  by   4787 

not  waived   4787 

jnsUce's  court,  grounds   5136 

new  complaint   5137 

discbarge  5137 

DJONTiU'rU 

not  to  pnetice  without  certificate   747 

board  of  dental  examiners   748 

governor  appoints   748 

term  four  years   749 

president,  secretary,  seal   750 

m^ority  a  quorum,  records   751 

meetings,  notice   762 

applicants,  qualification   753 

certificate  issued,  when   754 

graduates  entitled  to   755 

temporary   756 

fees  for   757 

filed  with  county  clerk   758 

penalties   759 

license  to  extract  teeth  not  required   759 

DBFOSB 

inclndes  every  form  of  written  statement 
under  oath   2498 


DEPOSIT  Sec. 

in  lieu  of  bail,  civil  arrest   :tf*38 

forfeited  when  

refunded  when  303<i,  3031 

in  lieu  of  undertaking,  any  case. .  .3494,  3772 

on  appeal   3312 

in  lieu  of  undertaking,  justice's  court. . .  3748 
substitution  of  undertaking  for  depowt. .  3494 

for  costs  by  non-resident   3:!.">-1 

in  jostice's  court  1033.  3769 

of  surplus  after  foreclosure   3501 

limitations  do  not  mn  against  action  for 

deposit  with  bank   2887 

minors  may  make  with  bank   381 

insolvent  bank  receiving,  penalty  4412 

ofjuiy  fee  lOOSI,  31S8 

on  order  of  court   3120 

with  clerk  3121 

disposition  3121 

refusal,  effect   3122 

clerk  to  receive  3029,  3121.  3484 

after  tender  to  save  costs   3347 

by  garnishee  with  officer  3075,  307d,  ;iu97 

instead  of  bail  5001,  5002 

justice's  court   5169 

refunded  when  4900,  5006 

forfeited  when  4769,  5007 

applied  how  5003,  6009 

DBPOSinON,  OIVTL  PBOOBDURB 

of  witness,  on  continuance   3134 

when  witness  a  prisoner  out  of  county  . .  3429 

notary  may  take   1669 

taken  on  toial,  use  on  subsequent   3475 

taken  out  of  the  state: 

when   3449 

commission,  by  and  to  whom  issusd.  ^  8450 

notice   3450 

interrogatories   3451 

commission,  requisites  of   3452 

not  returned,  continuance   3453 

may  be  used  by  either  party   3454 

subject  to  objections   3464 

taken  in  the  state: 

when  witness  a  party   345S 

resides  out  of  county  . . .  3465 

is  leaving  county   3465 

too  infirm  to  attend. . . . .  3456 
when  testimony  required  on  a  motion, 

etc   3466 

before  whom,  notice,  affidavit — ....  3466 

examination,  signing  34ffT 

custodian,  used  on  trial   345? 

excluded  for  irregularity   31.")8 

used  by  either  party  at  any  time   3459 

for  use  in  another  state   3463 

witness  subpoenaed  before  commis- 
sioner  3463 

judge  may  take,  when   3464 

manner  of   3406 
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DEPOSITION,  OrVHj  FBOOBDUBB— 

eontiaded. 

taken  in  the  state— eoncJwfetZ.  sec. 
notice  by  pablicatioo,  noo- resident. . .  3461 
personal  service,  3461 

after  default,  without  notice   3460 

evidence   3460 

perpetuating  testimony: 

may  be  taken,  when   3466 

petition  order,  notice   3467 

authority  of  person  taking   3468 

manner  of  taking,  delivery   3469 

certification   3470 

when  may  be  used,  objections   3471 

same  efl^t  as  oral  testimony   3472 

DEPOSITION,  ORIMINAIi  PRO- 

OEDTTBE 
taken  on  trial,  use  on  subsequent  trial. . .  6013 
of  persons  making  complaint, 

4523,  4524,  4612,  4630,  4670 
when  deemed  complete,  peijury  case. . .  4128 
on  prellmincury  examination: 


homicide,  testimony  in  writing   4670 

when  taken  on  demand   4670 

of  witness  unable  to  give  bond. .  .4513,  4685 

stenographer  appointed   4670 

how  taken  and  anthenticated   4670 

cnstody,  disposition  4671,  4686 

cxmditlonal,  of  defendant's  witness : 

when  taken   6027 

order  granted...   5028 

application,  affidavit   5029 

notice,  order  5030,  5031 

examination,  stay  5032,  5033 

subpoena  ;   5034 

writing,  authentication   5035 

sealing,  return   6036 

use  on  trial,  objection   5037 

of  defendant's  witness  out  of  state  : 

when  taken   5038 

application  for  order  5038,  5041 

notice   5042 

commission  5040,  5043 

stay  S043 

iaterrogatoHea   5044 

examination   5046 

delivery  of  commission  5047,  5048 

filing  of  commission   6049 

open  to  inspection   5050 

in  evidence,  objections   5051 

DEPUTIES 

state  officers  may  appoint   3460 

appointment   2460 

liability   3460 

powers   3460 

of  snperinteadent  of  public  instmction,  1774 

of  fish  and  game  warden   1036 

county  officers  may  appoint   546 

appointment   546 


DEPUTIES — conebided.  mc 

conn^  officers,  liability   5M 

salaries  1014,  S061,  90tt 

principal  includes  deputy  547,  S4S6 

may  take  acknowledgment  in  name  of 

principal  1986 

court  stenographer  may  have   723 

DBSOBNT— See  FrobaU  PraeHec. 

cast,  nottOi^ect  possesBion   2868 

rules  of  3835-a8*> 

See  WUh  2731-2823 

succession— See  Suecenion. ....... .3824-8SS0 

DBSOBIPTION 

of  real  property  in  complaint  29flB 

defective  in  will— See  WUi  2767-2801 

in  assessment  of  land  2515,  2546,  3678 


of  boundaries  of  counties — See  name  of 
county. 

DBSERBT  AOBIOULTURAIi  A3S(D 
MANUF  AOTORXNa  SOOIBTT 


a  corporation,  public  2120 

powers,  exempt  from  taxes  31S0 

pttiposes  2121 

directoFB,  board  of,  to  eoDtrol  81SS 

appointment.  3064,  306S 

term,  oath,  bond.  2123 

officers,  quorum  3121,  812S 

treasurer's  bond  212( 

without  compensation  2127 

expenses  paid  3127 

annual  fair  21S8 

premiums,  etc  2129 

cODtTBCt,  building  by,  etc  2067-2(10 

members  not  to  profit  by.  2(M 

DESERT  IJkin>S-See  StaU  Xowb. 
DESERTION 

grounds  for  divorce  1908 

for  separate  maintenance,  1216-12M 

of  children,  adoption   11 

a  crime  4S24,  4SS 

DESTRUCTION 

of  public  records  by  officer  4119 

by  other  than  <^cer. .  4199 

of  wild  animals,  bounties.   2031 

of  game  and  birds  prohibited  1053-1058 

of  foal  broods  in  beea   142 

of  indecent  book,  pictora,  etc  4249,  4350 

DBTAINBR 

unlawful,  a  misdemeanor  4313 

proceedings  in  unlawful  detainer,  etc., 

  357W5eff 

DETECTIVE 
to  prevent  violation  of  stock  lav   5S 

DEVISE 

See  WUU  2731-29B 

See  Swxawm  3834-2850 

DIES 


for  comiterfeiting,  malting  or  prnwrnining.  4353 
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SIBBCTTOBS  Sic. 

of  corporations  defined,  penal  code   4422 

Bee  Corporaiioru  314-456 

DISABIUTT— See  DisquaJ^fieaHon. 

does  not  abate  action.    2920 

Umitations,  how  affected  by, 

S871.  3872,  3889,  2896 

most  exist  when   9895 

DISOHABChE— See  Diamiatal. 
atvU  procedure : 

of  mortgage,  form  3004,  2005 

failure,  damagea  2006 

of  chattel  mortgage   154 

failare,  damagea. .  154 
of  arrested  debtor,  proceedings. .  .3036-3044 

of  jury,  sickjaror  3157,  3158 

of  jniy,  after  verdict  3161 

orbnlnal  xnooedure : 

of  grand  jQiy  4711 

of  jniy,  iUaesB  of  jaror, 

(J.  G.  S160),  4873,  4883 

irhen  they  cannot  agree   4884 

by  reason  of  accident   4885 

after  verdict   4898 

wrong  offense  charged   4863 

lack  of  jurisdiction   4864 

of  fugitive  from  justice  5111 

on  habeas  corpus   1087 

of  defendant,  peace  proceeding   4529 

preliminary  examination,  4673 
dismissal  of  action,  4693,  5070 

to  be  a  witness  4851-4853 

lack  of  prosecution,  5065-5070 
infonnatiOD,etc., quashed,  4774 
demurrer. . .  .(J.  C.  5137),  4784 
wrong  offense  charged  . .  4863 
lack  of  jari8diction,4865,  4868 
acqaittal . . .  .(J.  C.  5156),  4899 
arrest  of  judgment, 

(J.  C.  6153),  4904 
on  appeal. .  .(J.  C.  5165),  4979 
DI8&ASB— See  Contagunu  Diaease. 

DXaORAOE 

utortion  by  Uireats  of   4386 

DISmOOBPORATION 

of  cities  and  towns  293-298,  307 

dissolution  of  corporations  3661-3667 

DISINTSIRMENT 
of  dead  bodies,  a  misdemeanor. . .  .4330,  4331 

DISMISS  AIj 

by  plaintiff  (J.  C.  3724),  3181 

in  other  cases  {J.  C.  3724),  3181 

of  appeal  (J.  C.  3750),  3317,  3318 

costs  not  secured  (J.  C.  3769),  3355 

criminal  action  4693,  5070 

lack  of  prosecution  5065-5070 

on  appeal  (J.  C.  5165),  4979 

See  Discharge. 

36 


DISOZIJ>HS.IjT  Sec. 

condnct,  penalty  4236,  4300,  4310 

house,  keeping,  penalty   4353 

DISPOSAX. 

of  fines  by  disteict  court.   4931 

of  forfeitures   6009 

of  issues  (m  calendar  3131,  4814 

of  proper^  stolen  or  embezzled  . .  .6118-6123 

DISQUAUFIOATfON 

of  Bopreme  judge,  procedure   653 

judge  when  disqualified   692 

of  district  judge,  change  of  venue   2934 

of  justice,  chaage  of  venue   3669 

of  referee   3175 

of  juror  1298,  3144 

criminal  case  4831,  4833 

of  executor   3799 

of  administrator   3816 

to  hold  office,  for  making  profit  of  public 

money   4317 

for  felony  iQ  office   4066 

DISSOLUTION 

of  limited  partnership,  how  made  1707 

what  deemed....  1698 
of  corporations — See  Corporatioiu,  3661-3667 
DISTB^UnON 

of  proceeds  of  sale  on  partition  3541-3544 

of  decedent  estates  3824-3850,  3948-3979 

See  Probate  BnuAiee. 

HlffrRKTt  OOUBT 

jorisdiction  given,  means  given   720 

original   670 

appellate   670 

control  of  inferior  tribunals. .  670 

probate  matters  3777,  3778 

IB  action  by  state  auditor  . . .  2421 

sheriff  to  attend,  duties   575,  595 

appeals  from  justices'  courts.  .671,  3744,  5160 
decision  final,  671 

terms,  three  a  year  in  each  conn^.   672 

fixed  when,  notice   675 

concurrent  in  different  counties..  673 

chief  justice  fixes  when   678 

a^oomments  are  recesses   674 

a^jonmment  by  clerk,  etc. . .  .703,  704 

must  be  held,  unless   676 

&ilure  not  to  affect  proceedings, 

705,  706,  717 

when  not  held,  notice   677 

s^'oumment  by  telegraph   703 

expiration  during  trial   706 

place  of  holding  changed,  emergency. . .  707 

judgments  entered  at  any  time   681 

trial  at  unusual  place,  stipulation   683 

to  act  on  franchise  when  county  board 

disqualified   504 

judge,  to  fix  terms  in  December   675 

ordets,  may  make  at  any  place. . .  3334 
to  sit  in  another  district  when   679 
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DISTRICT  OOXJRT—conduded.  ate. 
judge,  to  bear  ex  parte  applicstions  from 

another  dutrict  whea   680 

powers  at  chamben, 

682,  712,  3299,  3324,  3777 

probate  powers   3778 

pro  tern,  stipulation,  ontb  684,  685 

compensation  of.   68(i 

TOcancf,  appointment   78o 

notto  affect  pj-oceedings,  717 

tie  vote  for,  decided  by  lot   787 

diaquaHfication  692,  693 

not  to  have  partner  in  law   694 

direct  adjournment  hy  telegraph,  703 
may    direct  eheriff  to  provide 

roomH,  lights,  etc   708 

contract  with  stenographer  721-723 

to  prescribe  and  approve  bonds  of 

county  commissioners   551 

may  enter  townsites   2701 

powets  as  to  townsites  270 1 -27 1 9 

may  solemnize  marriage   1188 

appoint  juiy  commissioners   1302 

mileage   2051 

elected  at  general  elecUon   781 

asa  witness   3415 

criminal  charge  against. .,   4798 

when  called  to  supreme  bench. . .  653 

sessions  public,  except  695,  696 

control  over  proceedings  697,  713 

rules,  may  make   698 

go  into  effect  when   699 

holidays,  court  not  opened,  except   701 

matters  stand  adjoarned   702 

what  may  be  trannacted   701 

transfer  of  actions  from  territorial  courts,  2480 
rooms,  chambers,  etc.,  to  be  furnished. .  706 

seal  709,  710 

affixed  to  what   711 

DISTRICT  SCHOOLS 

See  Schoolg  1799-1891 

DISTRICTS 
school — See  School. 

creating,  etc  1784,  1801-1803 

election — See  Electiom. 

creating,  etc  (sub.  1)  511,  845 

road,  etc.,  creating......  (sub.  1)511 

tax,  in  cities  (sub.  16)  206 

in  coanties  (sub.  37)  511 

DISTDBBANOB 

of  court— See  Coi^empU 

of  public  meetings  ,   4300 

of  religious  meetings   4236 

of  the  peace — See  Pmce   4310 

DITCHES— See  CanaU. 

DIVIDENDS 
to  be  paid  only  out  of  profits  earned. . . .  333 

lien  of  corporation  on   333 

fraud  in  declaring,  i>enaItY   4411 


DIVOBOB  I 

jurisdiction  of  action  UV I 

grounds,  proceeding!*,  evidenfre  — ld06,  liStj 
husband  may  obtain  

residence  necessary    13*  i 

alimony  pending  suit  1^*| 

complaint  to  be  verified  12U 

decree  not  rendered  by  default  1^11 

referee  to  take  and  report  testimony... .  1211 

findings  and  decree  lo  be  tiled  l-H 

disposal    of    children   and  property, 

changes  121S 

guilty  party  forfeits  all  rights  I-I^ 

children  legitimate  116^ 

trial  not  public  when   fi*^ 

avoidance  or  affirmance  of  marriage: 

what  marriages  void  lit* 

suit  to  determine  validity  1^14 

non-age  cannot  be  pleaded  when  ViU 

equity  court  may  declare  void,  when.-  1^» 
separate  maintenanoa : 

jurisdiction  of  action  1317 

neglected  or  deserted  wife,  alimony. . .  13IS 

practice  and  procedure  1^)7 

disposal  of  children  and  property  131^ 

property  restrained  Wl* 

like  rights  and  remedies  to  husband. .  123^ 

DOCKET 

definition  of  3IS> 

entries,  how  made  3W 

judgments  entered,  lien  of  3198,  3736 

open  for  inspection  320ft 

redemptioner  must  produce  copy  3265 

satis&ction  of  judgment,  entry. . .  .3199,  3dltf 
transcript,  filing  in  other  counties,  39:{7,  3I9S 

justice's,  how  kept  3757 

prima  fitcie  evidence  37S8 

index   3739 

delivery  to  successor  3760,  3751 

power  of  successor  3758.  3762 

foreign  3390,  33» 

costs  itemized  on  3757 

DOOTOR8— See  P^eiaiu. 

DOGS 

pursuit  of  gBine  with,  puni^sble  10S4 

liability  for  iiyuriea  by  71 

injuries  by,  county  to  prevent. .  .(sub.  13)  511 
sale  under  fraudulent  pedigree,  penalty..  51 
county  may  tax  (sub.  13)  5U 

DOORS 

broken,  to  serve  process  or  make  arrest, 

to  execute  search  warrant,  5089,  5090 

DOUBT 

reasonable,  entitles  dell,  to  acquittal . . .  4849 
as  to  degree  of  crime,  convicted  of  lowest,  4iM^ 
DOWBB 

abolished   283S 

substitate  for  2^ 
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R^AJN^aE  DISTRICTS  sfx 

nfty  l&ndholders  may  orgaiiizti  

petition  to  county  board,  contents   THI 

presented  at  regulnr  nieetiRg  . . .  ~6I 

notice  of,  pablislied   7G1 

hearing   762 

liouiidnries,  how  determined   762 

<lirecton,  freefaolden,  residents   763 

terms,  bond   767 

compensation   777 

«lection   7«4 

canvass   765 

subseqnent,  biennially   766 

oi^anization,  when  complete   765 

order  filed  county  recorder,  76.'> 
sent  to  connty  clerk,  765 

board  of  directors   768 

organized,  when  and  how   7S8 

president,  secretary,  employees . .  769 

duties  of  officers  769-772 

meetings  open  to  public   772 

records  open  to  inspection   772 

entry  upon  lands  for  survey   773 

eminent  domain,  purchase   773 

estimate  made  yearly   774 

certified  to  county  auditor  774 

to  approve  work  done   778 

taxation,  levy  and  collection   774 

lieu   77.'> 

county  board  to  equalize   776 

coDStmction  of  works   778 

notice  for  bids,  published   778 

■contracts  let  to  lowest  responsible  bidder,  778 

'Contractor  to  give  bonds.   77H 

work  how  done,  approved  by  board. .  . .  778 

indebtedness,  limit   779 

cauAot  issue  bonds  for. . . .  779 
warrants  be  for  first  tax  . .  779 
interest   779 

DKUQB 

festering  draggist,  etc. —See  Pharmacy, 

1711-1727 

compounded  by  licensed  druggist.  .1722,  1724 

sellers  responsible  for  quality  1725 

adulteration,  penalty  1726,  4288 

omitting  to  label  poison,  penalty   1727 

mislabeling,  etc.,  penalty   4282 

admini.(tering  with  intent  to  kill   4177 

to  assist  felony  4181 

to  assist  rape   4217 

selling  or  using  to  produce  miscarringe, 

penalty  4226,  4227 

throwing  con-osire  acid,  penalty   41i)4 

not  to  be  sold  in  state  prison  2268 

poisoning  food,  etc.,  penalty   4268 

DRTTKKABD 
habitual,  disposing  of  liquor  to,  penalty,  1249 

DRUNKENNESS 

no  excuse  for  crime   4070 

when  it  may  be  considered   4070 


DRUNKEINNBS&-coHc/tided.  eac. 

Iiow  it  may  affect  intent   4071) 

iin))itiial,  grounds  for  divorce  IStJB 

duoe:s 

wild,  protection  of,  1908 

DUEL 

defined   41R2 

duty  of  officers  to  prevent   i  1  -i  > 

punishment  for  fighting  with  fatal  resulu,  !K-:; 

posting  for  not  fighting,  a  crime   4185 

witness  to,  evidence  of   4187 

acting  as  second,  penalty   4185 

sending  or  accepting  challenge   4185 

when  death  does  not  ensue   1184 

without  the  state,  death  within,  jurisdic- 
tion  4682 

leaving  the  state  to  fight   4563 

DUBBSS-See  Extortion. 

EARTH 

carrying  away  from  land  of  another   4430 

EASEMEINTS 

See  Eminent  Domain.. ....  1  3588-3009 

for  canal,  etc  1S77,  3588 

decisions  afFecting,  ii(j/e   2488 

BDITOBS 

liability  for  libelous  matter  -1201,  4903 

BDMUNDS-TUOKER  LAW 

how  affects  issue  of  polygamous  marri- 
ages   3848 

EDUCATION 

state  board — See  Sehmls  17fi.'J-1773 

city  boards — See  ScAooi»  IJiUB 

officer,  proceedings  for  removal. . .  .45iiri~  LVu 

compulsory  1962-1965 

of  deaf,  dumb,  and  blind,  S117-2119 
BJEOTMENT 
property  how  described  in  complaint . . .  .3969 
action  to  determine  adverse  claim, 

3t»15,  349],  35U 

by  executors,  etc  3913,  3014 

disclaimer  by  defendant,  costs  3513 

termination  of  title  pending  action,  3513,  3530 
damages,  when  improvements  set  ofT, 

2021-3(Ki8,  3B14 

costs   3339 

joinder  of  causes  of  action   sg^i 

obtainingpoBsession  of  real  property-See 

ForcibU  Entry  3673-3587 

writ  of  possession  2915-3S33 

by  administrator  notwithstanding  convey- 
ance by  heirs,  no/c  3912 

ELECTIONS 
ereneral  provisions: 

law  to  be  published  and  distributed. . .  794 

liberally  construed   78S 

highest  vote  electa  798,  974. 

errors,  correction,  costs, 

788,  789,  809,  820,  839,  8e»- 
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BLBOTEONS— contfmMd. 
ffozieral  provisions— «oncIiu2aI.  sec. 
action  to  determine  ante-election  con- 
troversies  789 

ballot-box  delivered  to  registration 

agent  after  election   862 

general  election  biennial   780 

defined    781 

officers  elected   781 

proclamation   783 

special  election,  defined   782 

proclamation  ,   783 

fiUvacancies   784 

no  regifitration   816 

copy  of  register   818 

contests — See  "contests"  hereunder, 
offenses— See  "offeasea"  hereunder. 
Sunday  included  in  computations  of 

time    790 

districts  to  be  established  by  county 

board  (sub.  2)511 

districts,  cbangeof,  [snb.  2)  Sll ,  796, 820, 846 

transfer  of  voter's  name  812,  820 

tie  votes,  how  decided  767,  891 

precincts  established  (sab.  2)  511 

change  of  boundaries,  (sub.  2)  611 
duties  of  county  board  as  to  elections, 

(snb.  2)  511,  819,  844,  845 

vacancies,  special  electi,on  to  fill   764 

when  filled  at  general  elec- 
tion   785 

"resident,"  defined   805 

residence,  roles  governing  806,  606 

removal  of  county  seat,  provisions.  .612,  613 

fence  law   18 

amendmenta  to  oonatitutlon: 

submitted  atgeneral  election   781 

certified  by  secretary  of  state  to  county 

cleric   836 

publication   836 

question  printed  on  ballot.   839 

of  preaidentlat  eleotors: 

elected  atgeneral  election  781,  881 

tie  vote  for,  decided  by  lot   787 

certificate  served  and  person  elected 

notified  to  attend,  when   883 

vacancy,  meeting  to  fill   883 

proceedings   883 

certificate  to  person  chosen. .  683 

governor  appoints,  when   663 

to  ballot  when  and  how   884 

to  receive  no  compensation   886 

Of  State  officers: 

elected  at  general  election   781 

vacancy,  af^intment.   786 

tie  vote,  election.   787 

nomination  822-835 

congressmen,  election   781 

vacancy,  election  783,7^ 

proclamation..  783 


BLBOnONS— ami<mi«(f. 
of  ooii]it7  offloers:  sk. 

elected  at  general  election  646, 781 

enumeration   541 

most  be  qualified  electors  of  comity. .  5W 

legtelature,  election   TBI 

vacancy,  election   TS4 

tie  vote  for,  decided  by  lot   i87 

nominations  82S-SS 

of  preoinot  offloers: 

time  of  election  545,  761 

tie  vote  decided  by  lot   »87 

most  be  qualified  electors  of  preonct. .  &W 
of  aohool  offloers: 
registration  agent  need  not  post  notice,  792 

necessary  821,  1807 

new  not  required  816,  ISOt 

coan^  superintendent  1782, 1806-ldU 

canvass  of  votes,  18W 

trustees  18M 

notice  18D6 

conduct  of,  etc.  1809 

tie  vote  dedded  by  lot  18V 

board  of  education  i8a5-18» 

of  municipal  offloers: 

enumeration   313 

when  held   887 

terms  of  213,887 

ntayor  elected  at  large   184 

councilmen,  when  elected  by  wards  . .  184 

qualification  of  electors   681 

judges  and  voting  places   dW 

general  law  to  govern   8W 

canvass,  when   811 

tie  vote   881 

nominations  8SS-83S 

registration,  time,  plaie,  etc.,  816,817, 6W 

expense   817 

necessary   821 

on  incorporation  of  city   IR 

voting  places   BH 

refflBtration: 

necessary  to  vote   881 

agent,  one  for  each  district  795,  Sli 

appointment,  etc  796,  819 

removal,  successor   819 

oath   813 

may  administer  oaths   619 

vacancy,  appointment   79t 

failing  to  qu^ify,  procedure.  .797, 799 

to  post  notice  of  election   788 

boohs,  etc.,  provided   791 

ballot  box  delivered  to   88! 

registers  only  at  office,  time  ... 

post  Ust  of  nominations   tSl 

post  notice  of  registration  

administer  legistration  oath,  SOQ^SM 

question  doubtful  elector  8(H,  817 

post  lists,  make  corrections,  aad 
hear  otyections  
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iBOTXGNS— continued. 

<Bcri0fciration — concluded.  Ssc. 

agent,  furnish  lists  to  judges   810 

transfers  to  other  districts. .  .812,  620 

compensation   814 

municipal  elections  816,  617 

in  other  district  if  agent  fails  to  qual- 
ify, procedure   797 

i:ertificate,  in  other  district  wheu  agent 

ftdU  to  qaalify   798 

certificate  of  transfer  generally. . .  .813,  820 

official  register,  form  of   799 

entries   801 

time  of  registration   600 

residence,  failure  to  give,  penalty   801 

rules  governing   800 

' '  resident ' '  defined   605 

challenge  of  person  applying  804,  609 

of  naturalized  citizen,  evidence   807 

lists  posted   808 

new,  every  four  years   816 

none  for  school  or  special  election. . . .  816 

for  municipal  election  816,  817 

expense   817 

special  election,  copy  furnished   816 

fraudulent,  a  felony   896 

nomiiiatioiifl : 

error  in  name,  etc   832 

correctiou   788 

hy  convention   822 

certificate   823 

convention  defined   822 

by  committee   833 

certificate   823 

by  voters   822 

certificate   825 

certificate  to  be  filed  834,  825 

time  of  filing   828 

form   826 

preservation   827 

informality   833 

objections   832 

amendment   833 

certified  by  secretary  of  state  tocoun^ 

clerk   829 

Usta  to  be  published,  time,  paper,  etc..  830 

posted  vhen  830,  831 

sent  to  registry  agent   831 

deemed  accepted  unless  declined   833 

noUce  of  declination   833 

TBcanaes  how  filled   834 

ballots: 

errors  in  names,  etc.,  correctiou  788,  789 

costs   786 

provided  by  county  clerk   836 

by  city  recorder,  town  clerk,  836 

■ample  ballots  to  be  provided   837 

instructions  to  voters   838 

form  of   839 

namber  to  be  provided  840-842 


tSUSanONB— continued. 
ballots — conduded.  ssa 

expense  of  printing,  etc   841 

substitute  ballots  used,  when   843 

marking,  casting,  etc  646-849 

counting  848-852 

informalities  * . . .  .848-852 

spoiled,  three  allowed   860 

disposal  afler  counting  ....868-667 

inspection  in  election  contest   934 

Judffes: 

appointment  of,  list   844 

vacancies  how  filled   844 

failure  to  appoint,  penalty  * . . .  844 

act  as  clerk,  dea^ation   344 

compensation   844 

poll  books  for  855-857 

lists  for   HIO 

failure  to  attend,  procedure   791 

challenge  by    809 

to  have  copy  of  lists   610 

duties  geuerally  846-8t& 

must  account  for  ballots   800 

polls: 

open  from  seven  a.  m.  to  seven  p.m..  791 

opening  when  judges  do  not  attend . .  .  791 
proclamation  on  opening  and  clu^inj;, 

notice  of  time  and  place,  etc   792 

one  ballot  box  at  each  polling  place . .  B3'J 

polling  places,  furnishing,  etc   845 

booUis,  ballot  boxes,  etc   845 

petsons  permitted  within  845,  848 

poll  books  to  be  fumiahed.  855,  8S0 

form  of.   867 

TOtinsr: 
instrnctiouB  to  voters,  printing  ud 

distribution   888 

demand  for  ballot   848 

challenge,  grounds   846 

vote  on  taking  oath   646 

challengers  permitted   846 

by  judges   809 

marking  ballot,  manner  of.  846-849 

time  allowed   819 

assistance  to  illiterate  and  infirm  vutors  851 

if  erroneously  transferred   820 

fraud,  bribery,  etc.  —  see  "offenses" 
herennder. 
counting  vote: 

highest  vote  electa   786 

defective  ballots  848,  652,  853 

judges  to  count,  when   863 

excess  ballots,  disposal  853,  858 

tally  list,  marking   654 

certification   854 

disposal  of  ballots  after  connting   858 

signing  and  sealing  of  packagM   854 

certification  of  poll  books.   869 

fraud,  a  felony   801 
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mjEOTlONS— continued. 

raturaa:  sec 
poll  books,  ballots,  etc.,  scaled  and 

directed   859 

statement  of  use  of  ballots   360 

lists,  etc.,  opea  to  inspection  for  six 

months   862 

ballot  box  delivered  to  registry  i^nt,  882 
deJirery  of  election  retams,  fee,  mile- 

«ge   864 

7»ekages  marked  and  sealed   861 

delivery   863 

filing  by  clerk,  etc  86S,  868 

destroyed,  when  665,  866 

opened  in  contest   866 

produced  for  canvass   667 

altering,  a  felony   901 

oanvasa  by  county  board; 

returns  produced  for   867 

filing  books,  lists,  etc.,  after   868 

board  of  county  canvassers   869 

to  meet  when   869 

officer  to  act  for  absent  member,  670 

clerk  of   870 

poa^nement  for  returns   871 

messenger  sent  for  returns,  when   871 

compensation   871 

certificate  when  polls  not  opened. ....  871 

to  be  public   872 

irregularities,  when  not  to  aflfect  result,  872 

entry  of  result,  statement   873 

board  to  declare  person  elected   874 

certificate  of  election  (sub  3)511,875 

county  aupt  of  schools,  canvass  of 

returns   545 

mandamus  to  compel  issuance  of  cei'- 

tificate,  note   3641 

fraud,  a  felony  ;   604 

oanvaeB  by  state  board: 

abstract  of  returns  for   878 

sealed  and  sent   877 

state  board,  members   878 

when  to  be  made   878 

entry  of  result,  statement   878 

certificates  to  persons  elected   876 

messenger  for  delayed  returns   B79 

compensation   679 

irregularities  not  to  affect  result,  when,  680 
oontests: 

grounds  for,  fraud,  bribery,  error,  etc.,  914 

irregularity  voids  when   916 

election  invalidated  when   916 

statement  filed  in  district  court,  time. .  917 

verification  ,   917 

sufficiency  918,  919 

judge  to  fix  time  of  trial   920 

citation  to  contestee,  service   931 

hearing,  proceedings   922 

judgment   923 

inspection  of  ballots   934 


ELIEianONB—eoncltided. 

contests — concbided.  sse. 

hearing,  result  to  be  declared   925 

taxation  of  costs.   9SS 

appeal,  not  a  stay,  except   M7 

election  annulled,  office  vacaaL   9S8 

highest  number  of  votes  elects   995 

oflbring  or  giving  bribes. .    8BS 

receiving  bribes   89Q 

fraudulent  voting.   894 

tampering  with  ballots   8M 

interfering  with  officers,  etc   894 

removing  election  appliances   694 

abettors   894 

penalties   8K 

fraudulent  registration   896 

bet  or  wager  with  voter  unlavfal   897 

intimidating  voter   894 

obstructing  voter   SW 

influencing  employees'  votes   SK 

threatening  employee   8S6 

intimidating  employee,  a  voter   899 

forging  or  counterfeiting  returns   969 

any  fraud   909 

altering  returns   M 

aiding  or  abetting  offender   903 

expoung  ballot  when  voting.   90S 

making  ikise  statement  as  to  abili^  to 

mark  ballot   903 

interfering  with  voter   903 

offenders  reported   9IB 

defacing  or  removing  lists  or  cards.  . .  904 
&lse  making,  defacing,  or  sopprening 

nomination  certificates   9& 

defacing,  examining,  marking  ballots,  906 

officer,  ete.,  destroying,  eto.,  ballots..  906 

failure  to  deliver  ballots   907 

revealing  how  elector  votes. ...  iOd 

electioneering  at  pulling  place   900 

removing  or  showing  ballot   DOf 

receiving  ballot  unofficially   008 

marking  ballot   009 

failing  to  return  unused  ballot   909 

may  leave  employment  to  vote   9W 

refusing  employee  time  to  vote   9M 

intoxicating  liquor  forbidden   911 

polling  place  fifty  feet  from  saloon....  911 

acts,  omissions,  ete.,  penalties.   91S 

offender  a  competent  witness   OU 

evidence,  how  used   Kl 

testimony  of  witness  a  bar  to  his  jmw* 

ecution   91S 

election  laws  applicable  to  all  electiocH,  913 

selling  liquor  on  election  day.   ]3B! 

EIiBOTRIOrrY 

eminent  domain  for — See  Eminent 

Domain..  3588-3(W 

larceny  of   4371 

interfering  with  wires,  etc.,  penal^..... 
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ELK  toe. 
protection  of.  1053 

BMBTtfimjIMBNT 

defined   4374 

by  officer,  agent,  etc.,  of  corporation,  etc.  4375 

common  carrier,  etc   4376 

by  clerk,  agent,  or  servant   4380 

by  trastees,  bankers,  etc   4377 

hy  bailee,  tenant,  lodger,  etc   4378 

hj  state  treasurer,  suspension   ^36 

removal   3437 

jorisdictiou  when  property  taken  to 

another  county   4fi92 

denomination  of  coin,  etc,  ueed  not  be 

pleaded   4749 

insolvent  bonk  receiving  deposits  4412 

officer  of  bank  overdrawing   4379 

a  distinct  taking  not  necewary   4381 

undelivered  negotiable  evidence  of  debt 

sabjectof   4382 

appropriation  nnder  bona  tide  claim ....  4383 

ptmisbment  4384 

stolen  proper^,  how  disposed  of- .  .S1IR-51S3 

of  decedent's  estate,  action  for  3936-3938 

of  ward's  estate,  action  for  4019 

ofreveniie,misnse,afelony.  .4315,  4316,  4318 

of  pnblic  money,  no  limitation   4597 

or  misuse  of  public  money  4315-4319 

a  count  in  indictment,  etc.,  for  larceny,  4734 
EMBBAOERY 

puDishmentof    4104,  4107 

BlOBBTOOXmr? 

boondaries   465 

BBCNXINT  DOMAIN 

exercised  for,  gencrul  purposes   3588 

railroad  companies. .  .436,  3588 
roads  for  counties. .  .1134,  358S 
canals,  etc. . .  .1277,  l-i78,  3r»88 

drainage  districts   773 

natural  gas  1552 

estates  and  rights  subject  to   3589 

private  property  subject  to   3590 

£icts  found  before  condemnation   3591 

right  of  entry  to  make  surveys   3592 

proceedings,  district  court   3593 

complaint,  what  to  contain,  verified  ....  35B4 

who  m^  defend   3590 

power  of  the  court   3596 

damages,  how  assessed   3596 

date  and  measure  of   3599 

occDpation  pending  acdoQ,  bond,  notice, 

h«triDg,  injunction  3597,  3604 

new  proceedings  to  care  defect   3600 

payment,  when  and  how  made  3601,  3603 

tinal  order  of  condemnation   3603 

posseasion,  when  plaintiff  may  have,  :)597,  3604 

costs  discretionary,  apportionment   'M05 

provisions  of  code  applicable   '.i60(i 

new  trial,  appeal  3606 


EMINENT  OOtlLAJN—coneludtd.  Skc. 
rights  of  cities  and  towns  not  affected. . .  3607 
crossings  to  be  made,  maintuned   3608 

BMPLOYBB8— See  Labor. 
trust  and  guaranty  associations  may  be 

sure^  for   484 

time  to  vote   910 

EMPLOYERS— See  Xoftor. 
violating  eight  hour  law,  misdemeanor. .  1337 
must  provide  seata  for  female  employees,  1330 

permit  employees  to  vote   910 

not  to  influence  employees  at  elec- 
tion 898,  899 

ENG-INEIER 

locomotive,  omitting  to  ring  bell  at  cross- 
ings 447,  4291 

intoxicaUon  of   428S 

violation  of  duty   4294 

state,  appointment  and  duties  of— See 

Slate  Engineer  2451-2459 

license,  etc.,  counties  may  (sub.  21)  511 

cities  may  (sub.  61)  206 

SNQIilSa 

court  proceedings  in   718 

courts  take  judicial  notice  of   3374 

taught  in  district  schools   1650 

EQUALIZATION 

See  Taxation.  2501-2696 

state  board....  3550-2566,  2583-2591 

county  board  2574-2582,  2690 

cities,  third  class,  and  towns   2690 

atj,  special  tax   366 

special  district  school  tax   1873 

city  school  tax  1936 

BQT7ITY 

but  One  form  of  civil  action   2652 

jurisdiction  vested  district  court   670 

master  in  chancery,  appointment  3167 

rules  to  prevail  over  common  law   2489 

issues  tried  by  jury,  when  0854 

correction  of  mistakes  in  probate  settle- 
ment  4048 

for  decisions  on,  generally,  note   2488 

ERROR — See  Amendmentg. 
in  pleadings,  etc.,  when  di.4regarded, 

aOtM,  3005,  3008,  5080 

gronnds  for  new  tiiaL   3392 

designated  in  notice  of  motion  for  new 

tiSa   3294 

In  probate  settlements,  correction   4048 

BBOAPB 

limitation  of  action  against  sheriff,  etc. .  2679 

from  state  prison,  penalty   4114 

other  prison,  penalty   4115 

officer  aiding  or  permitting   4116 

assisting,  penalty   4117 

furnishing  tools,  etc.,  to  aid   4118 

retaking  after  4655,  4656 

jurisdiction  of  action  for  4593,  4594 
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aSOHSAT  8kc. 
of  property  distributed  to  foreigo  heirs 

and  unclaimed   3974 

of  estate  of  decedent  without  heirs   3976 

of  stolen  property,  to  county   5121 

action  to  recover,  by  the  state  2425,  2440 

aiSTATBIS  FOB  IiIFB 

termination,  petition  to  determine   3573 

proceedings,  order   3572 

setting  off  in  partition  proceedings   3540 

legatee  to  give  inventory  to  successor. . .  2812 
EISTOPPEL 

decisions  on,  notes.  2486,  3470 

BSTBA78  AND  TRBSPASSn^G- 
AKIMAI.S 
estrays: 

animals  generally — See  AnAnaU. 

defined   13 

to  be  impounded   14 

forfeited  to  state   13 

poandkeeper,  constable  is   12 

to  keep  brand  books  ...  12 

to  take  np  estrays   14 

to  attend  round-ups   14 

claimed  by  owner,  costs   16 

sale   16 

no^ce,  posting   15 

notice,  copy  to  county  clerk   16 

notice,  form  of.   IS 

to  highest  bidder.   16 

bill  of,  form   16 

bill  of,  copy  to  county  clerk   16 

passes  title   16 

fees  of  poundkeeper,  etc   32 

animals  to  be  branded  S.  U   31 

proceeds,  disputed  ownership   29 

unclaimed,  disposal   29 

city  regulations  35,  (sub.  68)  206 

town -regulations  (sob.  4)  302 

record  of  town  estrays,  sales,  etc. ....  17,  30 

opeh  to  inspection   17 

book  furnished   17 

trespasaliier  animals : 

law  concerning,  inoperative  when, ...  16 

lawful  fence  to  be  defined   19 

local  fence  law,  election.   16 

may  be  distrained   20 

delivered  to  poandkeeper,  time  for. . .  21* 

failure  to  deliver,  penalty   23 

damages,  recovery  by  action  or  by 

impounding   20 

action  for,  fees  half   20 

no  exemption  on  execution..  20 

appraisement,  certiAcate   21 

reappraisement,  when   28 

owner,  notice  to  

certificate  of  appraisal  to.  .21,  22,  24 

certificate,  failure  to  give   23 

unknown,  search  for,  notice. . .  24 


BSTRATS,  BTO.— «onc/i«Zed. 
treapasalng  animals— condwfMf.  s«i. 
claimed  before  sale,  coats,  damages- . .  9t 

retaking,  a  misdemeanor   31 

obstructing  officer,  etc,  penalty   34 

sale   K 

notice  posted   S 

form  of.   S 

copy  to  comity  deik,  post- 
ing  % 

to  highest  bidder   X 

bill  of,  form  18,  W 

bill  of,  copy  to  county  clerk   St 

unlawful,  owner's  remedy   31 

redemption  by  owner.   98 

absolute  after  ninety  days.   3S 

proceeds,  disposal   3i 

state  estray  brand   31 

fees  in  action  for  damages,  one-half. .  ^ 

for  giving  notice  to  owner   23 

of  poandkeeper  32.  99 

of  appraisers  39,98S 

of  person  distraining   99 

_  record  kept  by  poundkeeper.  17, 3P 

ETFHBB 

giving  to  assist  felony  

HVIDHNOB 
dTil  procedure : 
account  excluded  if  items  refused  3B88 

acknowledgment  of  writing,  effect. . . .  .WT 

admissibility  for  the  court  AHS 

admission  of  genuineneaB  of  writing, 

effect  3403,  3<74 

affidavit  of  publication  3443,  4033 

before  whom  taken  3H5 

certified  copy   3444 

foreign,  certification  344fr-344* 

when  may  be  used  34ti 

alteration  of  writing,  explanation  3411 

assessment  work  on  mine,  sffidant. . .  I5N 

books,  law  33U 

official  entries  in,  presnmpUon,  339 

of  sciences  or  arts  3W 

brands,  recorded,  certified  copy   ^ 

certificate,  form  of,  seal  .  .1671,  339%  33B 

of  purchase  of  lands  33M 

attached  to  private  writing, 

effect  3388,  SIP 

charts,  maps,  books,  etc  3*"* 

chattel  mortgage,  certified  copy   I* 

compromise,  offer  not  admitted  331' 

conclusive,  of  fraud  in  sale  ,.  —  2473 

public  statutes  33ffi 

condition  precedent,  proof.  2991 

constTQction  of  statotes,  etc.,  for  tbe 

court  W 

conveyance,  proof  ^ 

certified  copy  ^ 

copy  of  foreign  law  3380 
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YTTDENOB— continued. 
cdvil  prooedure—con^tniw^  Sec. 

copy  of  private  writing  3388,  3392 

of  writing  demanded,  refusal   3474 

of  conveyance,  proof   3409 

Kecondary  evidence  3410 

coDrts,  admisdbilit;  for  3479 

cODstmction  for   3479 

credit,  representation  in  writiog  S468 

credibility  of  witnesaes  for  jury  3418 

ciutoms,  mineia  3S21 

depoutions — See  D^postHom, 

3449-3472,  5027-5051 

effiect  of,  for  the  jury  3412 

entries  in  public  records   3394 

by  a  decedent   3406 

by  officers   3395 

error  not  prcgudical,  disregarded, 

3008,  3285,  5080 

exceptions — See  Exceptions  3282-3290 

criminal  procednre,  4943-4949 
immaterial,  disregarded,  3285 

&ct8,  for  the  jury  3478,  4875 

declared  by  court  when   3479 

forcible  entry  or  detainer,  proof   3582 

defense   3582 

fraud— See  Statuie  of  Frauds. . .  .2461-2478 

conclusive,  in  certain  sales   3473 

proof,  when  in  writing.   4861 

geDoinflness,  demand  for  admission, 

effect  of  refusal   3473 

grand  juror,  disclosing,  penalty   4153 

disclosing  on   order  of 

court   4721 

grand  jury,  to  hear  what  evidence ....  4715 

handwriting,  proof.   3403 

historical  works,  proof   3400 

incorporation,  articles,  certiHed  copy, 


319,  320 

judicial  notice,  taken  of  what,  173, 176,  3374 
knowledge,  court  to  declwre . .  3479 

record,  defined   3383 

how  proved  3384,  3386 

justices'  3390,  3391 

judgments,  how  proved  3384-3386,  3390 

jatyjndges  of  effect   3412 

credibili^  of  witnesses,  for  3412 

jndges  of  fact  3478,  4875 

laws,  books  of.   3379 

certified  copies   336U 

recitals  conclusive   3382 

unwritten,  of  foreign  state,  3381 

maps,  charts,  etc   3400 

miners'  customs   3521 

mining,  affidavit  of  assessment  work. .  1500 
location  notice,  certification. .  1503 
notice,  judicial,  taken  of  what,  173, 176,  3374 
probate,  conclnsive  evidence  . .  4036 

proof  of  publication  3443,  4035 

notary's  certificate  1871,3392,  3393 


1109 

EVXDW^OE— continued. 
oivll  procedure— co7irtnu«i.  sbc. 

offer  of  compromise  inadmissible   3217 

officially  reported,  use  on  subsequent 

trial  ....3475,  5013 

official  documents  generally,  proof. . . .  3387 
preliminary  examination,  when  in  writ- 
ing 4513 

presumption,  probate  orders  and  de- 
crees..  .3779,3780,3965,4036,  4039 

conclusive  of  fnnd  in  sale  S473 

possession  of  real  property   2861 

possession  of  landlord   2867 

when  copy  of  writing  refused. . .  3474 

private  writing,  how  proved  3396,  3401 

privileged  communications   3414 

proof,  order  of  on  trial  3147,  4845 

public  record,  proof  of  3375-3395 

of  private  writing   3388 

publication,  proof  of  3443,  4035 

rebuttal,  introduction  3147,  4845 

referee,  rules  of  evidence  as  in  other 

trials   3480 

record,  judicial,  proof.  3384-3386 

entries  generally   3395 

justices',  proof  3390,  3391 

official  entries   3389 

public  or  private  writing   3388 

roles  applicable  to  all  tri^   3480 

seal  3896-3399 

sheriff's  return,  effect   584 

state  money,  fiulnre  to  pay,  effect  of 

auditor's  statement   2426 

slander,  libel  2994,  2995 

telegraph,  instrument  sent  by  2699,  2700 

tender— See  Tender  3485,  3487 

testimony,  reported,  use  on  snbsequent 

trial  3475,  5013 

transcript  of  official  stenographer   725 

treason,  two  witnesses   48G4 

trial,  order  of  evidence. . .    . .  ^  3147 

will,  proof   3408 

witnesses— See  Witnesses   3410 

credibility,  etc.,  for  the  jury. .  3412 

writing,  acknowledged,  effect   3407 

conveyances,  etc.  3409,  3410 

admission  of  genuineness.,. . .  3405 

alteration,  explanation  3411 

certification,  form  of,  seal, 

3392,  3393 

copy  refused,  exclusion   3474 

genuineness,efiect  of  refusal  to 

admit   3473 

handwriting,  proof.  3403,  3404 

inspection  refused,  effect. ....  2985 

notice  to  produce,  effect   3401 

of  decedent,  when  admissible,  3406 

private,  generally  3396-3411 

public  record  of,  proof.   3368 

representation  of  credit   2468 
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BVTDENOB— «mh"nu«2. 
dvil  procedure— conc/Miei.  sue. 

writing,  secondary  evidence   3410 

Bent  by  telegraph,  effect ....  2700 

validated  2007-8010 

orixninal  procedure: 

abdaction  for  purposes  of  prostitution, 

corroboration   4858 

abortion,  corroboration   4858 

accomplice's  testimonj,  corroboration,  4862 

competencgr  of  witnessi  rules  501 1 

concealing  or  destroying  evidence ....  4134 

conttpiracjr,  proof   4855 

corporate  existence,  proof  of   4859 

corruptly  obtaining  4136,  4137 

defendant  as  witness  6016 

refusal  to  testify  6016 

£alse,  offering,  penalty   4131 

preparing  for  use  4183 

pretenses,  proof.   4861 

forged,  offering,  penalty  4131 

forgery,  proof,  expert  testimony.   4857 

husband  or  wife  as  witness  5014 

Joint  defendants,  privilege  as  witnesses,  5016 

libel  1348,  2994,  2995 

criminal,  presumption  of  malice,  4198 
privileged  commnnicatioa. .  .4202-4204 

proof  to  sustain  4200 

truth  in  evidence  4199 

lotteries,  proof  necessary  4860 

murder,  burden  of  proof   4856 

pegniy,  how  proved   4060,  4748 

proof  beyond  reasonable  doubt   4848 

rates  of  civil  procednre,  applicable. . .  6012 
testimony  officially  reported,  use  on 

Bubseqnent  trial  5013 

trial,  order  of   4846 

^ledalons: 

province  of  court,  note   3479 

presumptiona,  note   3479 

burden  of  proof,  note   3479 

relevancy,  competency,  etc.,  note   3479 

generally,  note   3479 

similar  transactions,  note. . .  3479 
motive,  knowledge,  note.. .  3470 
conclusions  of  witness,  note,  3479 
ownership  and  possession, 

noU   3479 

value,  note   3479 

general  reputation,  note. . . .  3479 
competency  of  witnesses, 

note.  T   3479 

memonuiduros,  writings, 

etc.,  note   3479 

eridence  made  competent 
by  that  of  adverse  party, 

note   3479 

res  gestae,  note   3479 

estoppel,  note  34TO 

admisnons,  note   3479 


BVIDBNOE  —concluded. 
de^Aaiona—concludecL  be 

declarations,  note  3^ 

hearsay,  note  347* 

documentary  evidence,  note   3479 

parol  evidence  affecting  writings,  note,  347S 

expert  testimony,  note   3479 

weight  and  sufficiency,  note  3tI9 

evidence  to  justify  murder  in  fint 
degree,  note  4161 

EXAMINATION 
preliminary— See  Examination,  Prdiml- 

nary. 

of  teachers— See  Schools  1763-1966 

of  deft,  or  convict  supposed  insane,  5052-5061 

of  persons  supposed  insane  2171-2160 

of  banks,  etc.— See  £an^- £'xamtn«r,2441-2445 
of  applicants  for  attorney's  liccDse... 106-109 

of  coal  mines — See  Coat  Miaea  ]507-lB£< 

of  scales  at  coal  mine  1534 

of  bosses  for  coal  mine  1391 

of  engineers  by  comities  (sub.  31)511 

by  cities  (sob.  61)  906 

of  pharmaeists  1713  171S 

of  phyuciaus  1729-1736 

of  dentists  747-7» 

witnesses — See  JVitneaaes. 

EXAMINATION,  FRELIMINABT 

waiver,  with  consent  of  state  4S09 

accused  informed  of  rights   4657 

counsel,  message  for   465^ 

defendant  entitled  to.  4513, 4^ 

postponement  to  await  48K 

change  of  venae,  grounds.  4BE0 

transfer.  HU 

completed  atone  session  48S1 

continnance  for  cause  4BS1 

limitation   4951 

commitment,  bail  4662,  4683 

complaint  read  to  defendant  

witnesses  subpoenaed  4864 

depositions,  when  read  4t6S 

examination  4666, 

excluded  when   4688 

when   testimony  reduced  to 

writing,  form  4SV> 

bond  for  appearance  46U-46B4 

deposition  taken  when   468 

commitment  for  contempt. . . .  46H 

stenographer  may  be  appointed   4671 

depositions,  etc,  costody  of.   4871 

discharge  of  defendant,  ordw.  tfD 

costs,  if  prosecution  malieions  4BT4 

defendant  held  to  answer.  4Kn 

com  mitmenL  4S75-46E6 

bail  4877,4618 

papers  to  district  court  4698 

if  defendant  a  convict,  place  of  ezamha* 
ation  4in 
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IZAMtKATION,  PBBLIMINAIIT— 


concluded.  Bao. 

corporation  charged  with  crime   5074 

commitmeDt  precedes  information, 

4509,  4675,  4692,  4771 
eommitment  informal,  proceedings  on 

habeas  corpus   1069 

SXAMIKBEIS,  STATE  BOARD 

how  constituted,  powers   929 

claims  against  state,  pass  apon   929 

meetings,  officers   930 

recoida   931 

roles   932 

■  witnesses,  subpoenas,  oaths   933 

member  may  take  deposition   984 

audit  books,  ete.,  of  state  officers   948 

publish  semi-annual  statement  of  money 

in  state  treasury   949 

fix  payment  of  salaries  by  state  when 

county  offices  consolidated   2063 

suspend  state  treasurer  when  acconnts 

irregular   2436 

stop  payment  of  warrant  improperly 

issued   947 

employ  expert  to  examine  treasurer's 

books   2437 

sell  uDoecessary  material   958 

employ  clerical  help  for  officers   961 

publish  reports  of  state  officers   962 

opinions  of  attorney  general   962 

repi^money  piud  for  rent  of  school  lands,  963 

C0Dta>l  capitol  grounds   144 

apparatus  for  coal  mine  inspector,  coo- 
sent  necessary  to  purchase   1511 

audit  Mcounts  of  state  supt.  of  schools. .  1780 
prescribe  duties  for  bank  examiner.  . . .  S441 
provide  rooms,  etc.,  for  state  board  of 

health   1108 

direct  use  of  interest  of  land  fiinds   2357 

examine  books  of  tax  officers  2760-2672 

(daima  presented  to : 

for  which  appropriation  made  935-937 

account  or  petition   935 

approval,  indorsement,  warrant   936 

ilisapproTal,  filing,  statement   937 

when  no  appropriation  for  938-942 

not  otherwise  provided  for.   930 

meeting  to  audit,  when   940 

list  to  be  published   940 

notice  of  hearing   940 

allowed,  report  published   942 

member  not  to  be  interested  in   943 

not  entertained  a  third  time   944 

appeal  from  board  to  legislature   945 

allowance,  warrant  drawn  after   946 

board  of  supplies : 

duties  as.   951 

contract  for  stationery,  fuel,  etc.,  used 

by  the  state   951 

for  state  printing  etc   951 


FnTAMTNBBS,  ST  ATD  BOASD—wn- 


duded. 

board  of  aapitMea— concluded.  seo. 

contract,  advertise  for  bids,  ete . . .  r . . .  952 

specifications   953 

form  of  bids   954 

check  must  accompany  bid . .  955 

separate  bids,  rejection   956 

legislative  supplies   957 

state  officer  not  to  be  inter- 
ested in    960 

hire  and  furnish  state  offices.  .951,  959,  1 103 

deposit  supplies  with  secretary.. .  .861,  2413 

inventory,  make  when   951 

BXOBPnONS 
oivU  prooedore: 

defined   3288 

taken  when  3161,  3283 

to  charge  to  jury   31S1 

what  deemed  excepted  to   3283 

to  order  denying  nonsnit  not  waived..  3181 

form  not  material   '-''''^  I 

how  taken   ^i-i^  l 

time  to  prepare  and  settle   3286 

may  be  extended   3329 

presentment,  settlement  328(;  :J290 

not  substantial,  disregarded   :t'J8.> 

bill  signed  when  settled   ;WHf; 

settlement  at  time  of  taking   3287 

judge  out  of  office  may  settle   3290 

taken  after  judgment,  settlement   3288 

refusal  to  iJlow,  petition  to  supreme 

court   3289 

settlement  by  referee,  etc  

to  decision  of  referee,  etc  ...i  3290 

settlement  after  death,  etc.,  of  judge,  3290 

part  of  record  on  appeal   3303 

reviewed  on  appeal   3304 

probate  practice,  rules  of  civil  proeed- 

nre  applicable   3778 

depositions  subject  to  3454,  3457 

waiver,  decisions  on,  note   3282 

criminal  procedure: 

taken  on  trial,  by  defendant   4943 

not  taken  to  written  cbarge   1918 

what  deemed  excepted  to   4!M  I 

by  deft,   lu  i-'. 

bill,  what  to  contain  4917,  I'p  lit 

to  requests  given  orrefused,  sutticlfii  ir^ 
settled,  signed,  and  filed  as  in  civil  cusi  ,  -i'Mij 
to  challenge,  and  denial  of,  4822,  4823,  48.37 
when  depositions  subject  to   5037 

BXOLTJSION  OP  WITNBSSBS,  ETC. 

on  trial  of  rape,  etc   696,  3477,  4668 

on  any  trial,  in  discretion  of  court   696 

EXOUSABLE  HOUIOIDB 

defined   4166 

burden  of  proof   4866 

acquittal   4170 
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BXBOIJTION  Sec. 

order  to  pay  money  enforced  by   3327 

isBuance,  within  five  years.  .(J.  C.  3737),  3232 

form,  directions   3233 

to  sheriff  of  what  county,  3233,  3239 
at   same    time   to  different 

counties   3239 

after  death  of  party  3238,  3863 

on  a  holiday   701 

on  docketed  justice'sjudgment,  3735 
on  judgment  of  U.  S.  commis- 
sioner's court   2480 

for  fine,  criminal  action.  .4025,  5157 

form,  if  agunBt  property   3233 

if  judgment  a  lien   3233 

if  issued  to  another  connty   3233 

if  i^inst  heirs,  devisees,  etc   3233 

if  against  the  person  3233,  3236 

if  kind  of  money  named   3233 

if  for  delivery  of  realty  2015,  3239 

if  for  delivery  of  personalty, 

3233,  3236,  3239 
if  against  joint  debtors  not  all 

served   3234 

if  for  money  3233,  3236,  3327 

if  for  performance  of  act   3236 

if  for  sale  of  property   3236 

writ  of  possession . . .'  2915,  3239 

return  within  what  time   3235 

entry  by  clerk   3235 

recorded  if  realty  taken   3235 

evidence  of  recorded   3335 

prima  fade  evidence   684 

after  return  day,  when   3263 

execution  book,  form  of.   3235 

property  liable  to  seizure   3240 

claimed  by  third  party   3243 

personal,  not  affected  until  levy,  3240 

exemptions,  earnings  of  child   3243 

judgment  for  taking  exempt 

property   3244 

general  enumeration   3245 

food  for  animals   3246 

arms,  etc.,  of  militiaman. .  1472 

water  rights   1160 

wife's  property,  when  1198 

none  for  purchase  price, 

liens,  etc  1156,  3247 

none  for  trespassing  animals,  20 
none  for  debtors  leaving 

state   3247 

none  for  fine  of  court-mar- 
tial  1487 

none  as  against  poll  tax. . .  1745 

homestead  exemption   1147 

nut  fM'tiipi  when   1 

molii'V  fnr         fiC   1 

iti-il|-iliM-i-  rM:LllIit.  .  -   1 1  "'3 


SXEOUnON—conHnued.  8k. 

renewal  or  revivor  of  judgment  3237,  SMA 

of  execution  by  justice  SJ39 

payments  by  debtors  of  judgment  debtor, 

discharge   3341 

previous,  indorsed  £11 

garnishment  to  assist  311^ 

judgment  not  doe,  stay —  31M 

stay  on  appeal  3307-3311 

justice's  court  37<T 

criminal  case  4963,  5161 

certiorari  does  not  He  to  restrain,  note . .  3653 
levy: 

property  subject  to  

from  justice's  court  3T40 

personalty  not  affected  until  3SN 

failure  to,  damages   5^ 

directions  in  writing   391 

how  made  3S1e! 

when  debtor  may  direct   324S 

mandamus  to  compel  release  of  excess, 

Tiote  8*41 

sales: 

proceeds,  disposition  of  3S^ 

failure  to  pay  over   557 

notice  of.  32W 

posting,  time  32rt 

form  SS49 

'  selling  without,  penalty.  3^ 

defacing,  etc  3^ 

postponement  S5I 

postponement,  notice  of.  ®' 

completed  by  officer's  successor  V31 

at  auction,  hours  3tM 

officer  not  to  be  a  porchaser.  32S4 

of  pentonalty,  how  made  

of  realty,  how  made  

made  at  county  court  house          —  3W 

judgment  debtor  may  direct  S5* 

purchaser  refusing  to  pay  bid  

liability  of  bidder  to  officer  3MS 

bid  of  former  bidder  refused  SMJ 

delivery  of  personalty  

certificate  to  purchaser  

title  conveyed  by  3358,  SS* 

of  leasehold,  when  absolute  

of  realty,  certificate  of  sale.  ^ 

recording  

of  attached  property  3065,  305S 

irregularity,  revivor  of  judgment   3268 

contributicm  as  between  debtors —  • .  3S70 
redemption: 

none  of  lease  when  ^ 

property,  subject  to  3281^  SSH 

within  six  months,  interest,  costs....  -  3!* 
subsequent  redemption,  procedure  . . . 

notice  and  proof.  3263,  MB 

•payments  made  to  whom  3263,  SiW 

tender  equivalent  to  

proof  made  by  redemptioner.  S** 
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BKJEXJXmON— continued. 
redemption— cowciiided.  Sec. 

waste  restrained  daring.  3266 

repairs   3266 

certificate  of  3263,  3271 

filing,  recording   3263 

rents,  who  entitled  to   3267 

accounting  for   3267 

failure  to  account   3267 

remedy  of  purchaser  dispossessed  ....  3266 

conveyance  for  U.  S.  marshal   3269 

by  sheriff  after  six  months, 

3263,  3269 
by  successor  of  sheriff. . . .  SiSd 

irregnlarity,  revivor  of  judgment   3268 

under  deed  of  trust   3271 

mortgage  or  lien   3503 

proceedingrs  supplementary: 

when  execution  returned  unsatisfied..  3272 

order  for  appearance  of  debtor   3272 

debtor  not  to  attend  out  of  county   3272 

execntion  not  returned   3273 

affidavit   3273 

order   3273 

arrest   3273 

bail   3273 

order  to  examine  debtor  of  judgment 

debtor,  affidavit   3374 

order  to  produce  witnesses  3274,  3275 

referee  appointed   3374 

order  to  apply  property  on  judgment. .  3276 
action  anthorized  i^inst  third  party. .  3277 

transfer,  etc.,  forbidden   3277 

witnesses,  contempt  3278,  3372 

witnesses  not  privileged  as  to  fraud , . .  3280 

receiver  appointed,  when   3281 

order  recorded   3281 

when  decree  directs  conveyance,  en- 
forcement   3279 

when  judgment  equivalent  to  convey- 
ance   3279 

applicable  to  justice's  court.   3741 

criminal  procedure: 

warrant  to  officer   4924 

delivery  of  defendant  4926,  4927 

of  judgment,  authority. .  .(J.  C.  5168),  4924 

appeal  stays,  when  (J.  C.  6161),  4963 

duty  of  sheriff.  4927 

insanity  of  defendant,  inquiry  6053-6061 

fine,  how  enforced  (J.  C.  5157),  4925 

fine  and  imprisonment   4936 

imprisonment   4927 

death  penalty,  time  of  execntion   4938 

notice  to  board  of  pardons   4929 

governor  may  Buspend   4931 

anspensioD,  insanity, 

4032-4935,  5052-5057 

pregnancy   4936 

how  executed   4939 

place  of  execution   4940 


^XMOTmON—concluded. 

criminal  prooedure—coTiduded.  sy.r.. 

death,  who  to  be  present   49  )1 

return   4942 

to  collect  fine  of  a  corporation . .     ...  6078 


BXBOUTORS  AND  ADMINIS- 
TKATOBS 
as  parties  to  actions — See  Parties, 

3003,  3913-3919,  38SD 
appointment,  powers,  etc.— iSee  Probate 
Practice. 

EXEMPTION 

of  property  from  taxation  2503,  2503 

of  witnesses,  from  civil  arrest  3433 

from  jury  duty  1299,  2195.  2240 

not  cause  for  challenge   4835 

claim  of   1301 

from  poll  tax  1748,  1747,  1750 

in  deed  of  assignment   88 

from  execution:* 
earnings  of  child  as  against  father's 

creditors  *   3348 

judgment  for  taking  exempt  piopert^,  3244 
general    enumeration    of  property 

exempt   3246 

food  for  animals  for  six  montlw  3346 

arms,  etc.,  of  militiaman   1472 

water  rights  1160 

wife's  property,  when  1J98 

none  for  purchase  price.  Hens,  etc., 

1156,  3247 

for  trespassing  animals   20 

for  debtor  leaving  state   3247 

for  non-residents   3247 

for  fine  of  court-martial   14H7 

as  against  poll  tax  judgment. . . .  17  (5 

homestead   1147 

not  exempt,  when   Il.>(> 

money  for  sale  of   IIW 

insurance  exempt   1  li39 

exceaeive,  sale  orpartitiou, 

n(ji-ii07 

EXPLOSION 

of  steam  boilers  4270,  4271 

death  caused  by,  penalty   4271 

EXPLOSIVES 

making,  keeping,  etc.,  in  citiesand  towns, 

penalty   4280 

use  of  in  taking  fish,  forbidden   1047 

county  may  regulate  storage  {auh.  'JO)  iil  I 

city  may  regulate  storage  (sub.  60)  206 

EXTENSION 
See  ConHnwxnce. 

of  Ume  generally  800S,  3399 

EXTORTION 

defined,  penalty  4385,  4;i«7 

what  threats  constitute   43HfJ 

under  color  of  official  right   4388 

attempt  to  commit  by  threat  49il 
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EXTORTION— conciu<J«2.  sec 

by  executive  officer   4082 

jodicial  officer  4106 

obtaining  Btgnature  by  means  of.   4389 

by  officer  of  railroad  company   4392 

sending  threatening  letters..  4390,  4442,  4493 

excessive  fees  by  officer  .'  1029 

threat  to  publish  libel   4205 

EXTBADinON 

See  I\tgitwe»  JProm  JvatUse  5103-6117 

PACT 

issaes,  arise  how  (J.  C.  3716),  3126 

when  tried  by  jury. .  .2854,  3128,  3479 
separate  trial  when   3130 


tried  by  court  unless   a  jury 

demanded  (J.  C.  3718),  3167 

in  probate  coturt,  how  tried,  4041,  4042 
in  criminal  canes,  how  tried, 

(J.  C.  5139),  4810 

in  eriminal  cases,  arise  4809 

in  criminal  libel,  for  the  jnry, 

4199,  4875 

statement  of,  in  complaint,  (J.  C.  3667),  2960 

justice  not  to  chei^ge  as  to  5143 

jury  judges  of,  when  3478,  4876 

judicial  knowledge  declared  to  jury  3479 

findings  of.  3169 

separately  stated  3169,  3177 

how  waived  3170 

FALSE  IMPBISONMSNT 

limitation  of  action  for,  one  year   287B 

defined,  penalty  4188,  4189 

decisions  on,  note   2488 

PALSB  OR  PRATTDITIiENT  flT.ATM 

allowance  by  county  officer,  liability   505 

presenting  for  allowance,  felony   4083 

for  insurance  money,  penalty   4403 

FAIiSE  FSRSONATION 

marriage  in  an  assumed  character   4393 

generally,  penalty   4394 

to  obtain  telegraphic  messit^e   4445 

obtaining  property  by,  penalty  4395,  4399 

evidence  on  trial  for   4861 

FAIiSB  FBBTEUTSES 

fraudulent  disposal  of  property  mort- 
gaged  166 

obtaining  food,  lodging,  etc   4470 

insurance  money  by   4403 

conspiracy  to  obtain  property  under  4156 

evidence  of   4861 

obtaining  property  or  money  under,  4395-4401 

in  conveying  lands   4396 

when  assent  of  wife 

required   4398 

in  assays,  samples,  etc  4399 

changing  4400 

making  false  assays  4401 


FALSE  WHiaHTS  AXfH  MKA5- 


tJRES  SK. 

defined   4404 

use  of,  how  punished  4404-4407,  4<T» 

FALSmOATION 

of  records  by  public  officer.  ,4119,  4315,  4587 

of  corporation  books   4409 

of  evidence  4131-1177 

of  records  and  documents  4119-1121 

forgery  4343-t34>» 

FARE 

railroads  to  publish  rates   iot 

discrimination,  damages   4m 

refusal  to  pay,  qectment  451 

FARMERS 

lien  to  protect  1401 

FARMERS*  INSTmTTBB 

agricultural  college  to  hold  

held  in  each  county  each  year.  3086 

general  provisions  concerning.  2095-309? 

FAST  DRIVmO- 
when  a  misdemeanor.   429$ 

FATHBEt— See  PamU  And  Chad. 
FEES 

salaries — See  Salaries  2050--2063 

compensation — See  Compensation, 

of  secretory  of  state   965 

of  state  auditor   966 

of  clerk  of  supreme  court   967 

of  board  of  land  commissioners   9^ 

of  bank  examiner   969 

of  coal  mine  inspector   9Ttf 

of  state  engineer  StTT 

of  clerk  of  district  court   9W 

of  county  clerk   974 

of  county  recorder.   973 

ofsheriiT   974 

of  county  treasurer   9^ 

of  county  auditor.   97$ 

of  coanty  Bur^-eyor   977 

of  notaries  public   9d4 

of  commissioner  of  deeds   9d& 

of  mining  recorder   990 

of  crier  of  sale  under  lien  law   937 

of  appraiser  of  damages  by  animals   9^ 

of  persona  distraining  animals   9^ 

of  board  of  pharmacy  1719.  1721 

of  dental  examiners   '57 

of  medical  examiners  1730, 1737 

of  keeper  of  property  for  sheriff*   Sii 

for  constable  

of  judge  pro  tempore   fie* 

of  referee  3172,  3947 

of  Justices  of  the  peace: 

general  enumeration   97* 

county  lo  pay,  when  538,  979 

iu  criminal  cases,  account  certified  by 
county  attorney   979 
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FEES— coMft'nued. 

Of  Jiistioes  of  the  peace— ronrfMde/i.  sec. 
filing  fee,  etc.,  must  be  paid  before 

action   1033 

action  of  indigent  without  fee  1016-1021 

of  constable: 

as  constable   981 

as  ponnd  keeper  32,  982 

in  criminal  coses,  county  to  pay  538,  983 

account  against  county  certified  by 

county  attorney   983 

ecrrices  for  indigents  without  fee. .  1010-1021 
Of  ooort  Ertenoffrapher ; 

enumeration  722-727 

transcript  paid  for  by  whom   727 

for  indigent  defendant   727 

in  crimiDal  cases,  paid  by  state   727 

of  attorney: 

foreclosing  lessors  lien  1412 

mechanic's  lien   1400 

on  action  for  wages   1347 

on  action  to  release  mortgage   2006 

Of  jurors : 

district  court,  per  diem  and  mileage. .  991 

certificate  996,  997 

civil,  county  pays   537 

juiyfee   1002 

criminal,  state  pays. . . .  1012 
Justices'  courts,  per  diem  and  mileage,  999 

inquests   999 

certificate   1001 

juiy  fee  1003 

cerUficate  invalid  after  one  year  1042 

of  witnesses : 

district  court,  per  diem  and  mileage. .  994 

certificate  996,  997 

justices'  coartfi,  per  diem  and  mileage,  1000 

at  inquests   1000 

certificate   1001 

in  civil  action  paid  by  party   998 

crimiual  action  paid  by  state   1012 

paid  by  county  538,  1001 

for  defendant  at  expense  of  state   1004 

-officer  not  to  receive  fee   1005 

criminal  case,  one  fee  a  day   1006 

interpreter  and  translator   1007 

certiticate  invalid  afVer  one  year  1032 

for  state  hoard  of  examiners   933 

for  county  commiasioaers   623 

Seneral  proviaUniB: 

state  officers  to  account  quarterly  1008 

county  officers  to  account  monthly   1009 

verification  of,  form   1010 

statement  of  jurors'  and  witnesses'  cer- 
tificates.  1011 

salaries  paid  after  fees  accounted  for,  1013 

officers  to  keep  account  of   I(il5 

liable  for  collection   1015 

payable  in  advance   1016 

**folio"  defined,  computed  how   1022 


I  PEES— coitcittticrf. 

ereueral  provlaiona— coneltuiEtfd.  an 
impecunious  suitors,  services  for,  wiUi*  t 

out  fee  m«-i031  , 

officers  must  keep  fee  hooks,  penalfy..  lOSB 
party  must  prepay  cost  of  publicatMMt,  lOK 

officer  to  receipt  for  fees  paid.  ...  10S6 

failure  to  pay  over,  penalty  4319 

failure  to  keep  fee  books,  etc.,  penalty,  1027 
charging  or  receiving  illegal,  vacancy, 

damages  1028,  10S» 

certifying  falsely  as  to  certificates  of 

jurors,  etc..  penalty   1030 

officers  forbidden  to  purchase  scrip. . .  1031 
witnesses'  and  jurors'  certificates  ittvaOd 

after  one  year  lOJSJ 

justice  filing  case  without  fee,  penally,  10S8 
FELONIES— See  Misdemeanors. 

grounds  for  divorce  1908 

agreement  to  commit,  when  conspiracy. .  41SS 
conviction  of,  grounds  for  challenge  to 

jaror   4832 

defined   4063 

arraignment  for,  etc.,  presence  of  de- 
fendant 4757,  4811,  4889,  4907 

limitation  of  action  for  4597-4600 

punishment   4064 

requisition  for  persons  charged  with  5104 

enumeration: 
abduction  for  prosUtution, 

4222,  4223,  4.591.  .}S58 

abduction  of  children  417;i.  4.591 

abortion,  crime  and  penalty  4227 

administering  poison  4177,  42«8 

stupefying  drugs   4181 

arson  4326-4333 

assault  to  commit  murder.  4178 

felony  4180,  4181 

rape   4179 

assault  with  caustic  chemicals  4194 

assault  with  deadly  weapon  419B 

assisting  prisoner  to  escape  4U7 

attempts  to  commit  crimes,  4177-4181,  4268 

brands,  altering  4474 

bribeiy  of  executive  officers  4079-4066 

of  legislative  officers  40^-41OS 

of  judicial  officers  4104-4108 

burglary  4334-4338 

burning  insured  property   4403 

burning  property  not  subject  of  arson, 

4402,  4429 

child  stealing   4173 

compounding  crimes  4075,  4145,  5064 

counterfeiting  coin,  bullion,  etc.,  4350-4354 

crime  against  nature  42S8,  42S19 

death  caused  by  explosion,  etc., 

4271,  427;.',  -1293 

dueling.  4I8i  41s7 

election  offenses — See  Elections  8!i2-!)i:{ 

embezzlement  4316,  4316,  4374-4384 
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VBLONIBS—€onelucUd. 
enumeration — concluded.  sec. 

escapes  4114-4118 

extortion  1038,  4386-4393 

falaiQring  records  4315 

forgety  4087,  4119,  4315.  4343-4349 

fraudulent  claim  against  state,  etc., 

presenting   4083 

frauds  relating  to  corporations  4409-4413 

female,  carnal  knowledge  of   4220 

hoosebreaking   4336 

injuring,  etc.,  written  instruments   4440 

railroads,  etc  4433,  4424 

incest,  crime,  penalty   4211 

judicial  officer,  bribery  4104-4108 

kidnaping  4173,  4174 

larceny,  grand  4355,  4368,  4359 

le^latare,  preventing  meeting  of   4089 

bribing  members,  etc., 

4093-4102 

altering  bill,  etc  4091,  4092 

manslaughter  4163-4165 

marriage,  issuing  license  unlawfully. . .  1197 

solemnizing  prohibited  1196 

marrying  ander  false  personation   4393 

mayhem  4171,  4172 

morder  4159-4170 

offering  bribes  4079-4100,  4135 

fklse  instruments  for  record. .  4121 

&lse  evidence   4131 

officer  refusing  to  surrender  books,  etc. ,  4087 

suffering  escapes  4116 

receiving  bribes   4105 

failing  to  pay  over  money   4316 

falsifying  accounts,  etc   4315 

making  profit  of  public  money,  4317 
falsifying  records. . .  .4087,  4119,  4315 

perjury  4122-4129 

subornation  of.   4130 

personation,  false  1195,  4393,  4394 

poison,  administering  4177 

poisoning  food,  etc   4268 

polygamy,  crime,  punishment   4208 

possessing  counterfeit  bullion,  etc. . . .  4353 

forged  notes   4348 

prostitution,  abduction  for,  etc.. 4222,  4323 

rape  4217-4323 

records,  falsifying.. .  .4087,  4119,  4315,  4344 

rescuing  prisoners  4113 

robbery  '.  ...4175,  4176 

seal,  state,  using  unlawfully  2420,  4343 

foi^ng,  etc   4343 

telegraphic  message,  openiDg,  etc- . 

4443-4445 

violating  sepulture  4330,  4331 

FEMALES 

employing  to  dance  at  saloon,  etc.,  4243,  4344 

abduction  for  prostitution  4333,  43^ 

proof   4858 

school  teachers,  wages  same  as  male  1853 


Trm/LAUSa—ameluded.  mc. 

of  consent  42^1 

selling  liquor  to,  in  wine  room,  a  miade- 

meanor  law 

employment  in  mines,  etc.,  forbidden...  133S 
attendant  for,  in  conveying  to  asylum. . .  2K& 

prisoners  kept  separate,  except   577 

employees,  resting  places  for  1339 

void  marriage  of.  1184 

right  to  vote,  etc. — See  Conttituiifm. 

includes  masculine  and  neuter.  30)9 

FBNOB 

liability  for  throwing  down   72 

lawful,  to  be  defined   19 

division  fence  building   73 

maintaining   13 

removing   13 

for  farms,  election  to  determine   18 

for  limited  highway  1119 

for  shafts,  wells,  etc.  1538-1549 

FBBBI2S 

maintaining  without  a  license   4481 

FBRB7 

franchise  from  county  (sob.  99)511 

FIO-HT 

bull,  bear,  cock,  etc,  on  Sunday  4S3S 

keeping  birds,  etc.,  for  pnipose   4454 

prize  or  ring  prohibited   4306 

dueling  4162-4187 

FILmo 

complaint  3838,  2MS 

answer,  cross-complaint  2974 

does  not  waive  demurrer  30M 

amended  pleadings  30O4 

of  papers,  etc.,  by  clerk  of  district  court,  001 
of  instruments,  etc.,  by  coun^  recorder, 

indorsement   625 

of  chattel  mortgage  ISO,  ISl 

of  decision,  within  thirty  days.  3W 

of  conveyance,  etc.,  for  records  imparts 

notice   3000 

FINDINGS 
conclusions  and  facts  to  be  separately 

stated  3169,  3177 

to  be  Bled  within  thirty  days  3168 

how  waived  3170 

of  referee,  power  of  court  3177 

FINES 

for  contempt,  limit  33i7 

justice's  court  37SS 

See  Fdoniet,  Misdemeanort. 
see  name  of  crime. 

for  misdemeanor,  when  not  specified.. . .  40IS 

under  city  ordinance,  limit  (sob.  88)301 

disposition,  S09, 343 

under  town  ordinances,  limit   303 

dispontion   303 
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FIN  BIS — concluded.  Sec. 

by  justices,  limitatioD   691 

disposition   5159 

power  of  coart  to  impose  4919,  5155 

of  district  coart,  a  lien   4920 

disposition   4921 

how  satisfied  4919,  5155 

exedation  for  492S,  5157 

against  corporation,  amount   4064 

collection   6078 

failing  to  pay  over,  felony   4319 

FIRB  rNSUBAKOE  OOMPANIBS 
See  fruurance  Companies. 

VIRBS 

sheriff  to  extingnish   575 

setting,  in  woods,  etc.,  a  crime. ..  .4429,  4435 


obstructing  eztiDguisbmunt,  a  crime   4480 

larcenj  of  goods  aaved  from,  penalfy. . .  4373 

setting,  to  obtain  insurance,  penal^   4402 

horning  bridges,  rafts,  wood,  etc. .  .4^29,  4435 
Iff!  R.TIITMT1^ 


▼olanteer,  exempt  from  poll  tax   1747 

exempt  from  military  duty,  except   1425 

from  jary  duty   1299 

FISH  AJUD  OAMB 
state  warden: 

governor  to  appoint,  qualifications, 

removal,  term   1034 

salary,  oath,  bond   1035 

control  waters  for  fish  culture   1036 

may  authorize  taking  of  fish   1037 

detailed  report  to  legislature   1037 

salary   2050 

county  warden: 

connty  board  to  appoint,  term   1038 

oath,  bond,  compensaUon   1038 

dntiesand  powers  ..1039-1041 

may  require  fishways  erected  1042 

mill  owners,  etc.,  to  erect  screens   1043 

exception. .  1043 

mlaoellaneous : 

fishf  close  season  for  1044,  1046 

taking  fish  unlawful,  when   1044 

what  not  protected  1044,  1046 

unlawful  possession  of  fish  1045,  1046 

certain  fish  protected  for  two  years   1046 

unlawful  to  use  explosives,  drugs   1047 

seines,  traps,  etc.,  used  when.. .  .1048,  1049 

irrigatiou  canals  to  be  guarded   1050 

reservoir  to  be  guarded   1051 

poBB^ioQ  of  unlawful  device   1052 

confiscation  of  unlawful  devices   1052 


county  may  make  regnlations. .  .(sub.  14)  511 

deer,  elk,  etc.,  taking  unlawful,  when,  1053 

pnrsning  with  dogs,  penalty,  1064 

taking  partridge,  grouse,  etc.,  when..  1055 

sagehens,  when   1066 

gnll,  owl,  hawks,  etc.,  when. . .  1067 

geese,  ducks,  snipe,  etc   1058 
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FISH  AND  aA^m— concluded. 

mlsce  Uane  ouB—amduded.  skc. 

size  of  fowling  piece   1059 

unlawful  possession  of.  ,  1060 

pheasant,  quail,  etc.,  protected. .... .  lOSl 

riolations  of  law  . , .  1062 

breeding  stream,  lake,  pond,  etc   1063 

shipping  oat  of  state,  forbidden   1064 

black  bass,  certain,  protected. .......  1066 

FIXTURES 

larceny  of.   i;Hii> 

attached  to  mining  claims,  taxation  ....  25U4 

decisions  on,  note   2488 

FLOATING  DEBT— See  Debt. 
at  statehood,  of  counties,  cities,  etc., 

.  funding  1067,  1068 

counties  may  fund  614-617,  1067 

FLUM3B 

malicious  injury  to.  penalty   4434 

lien  on — See  Liens   i:{7'2-1400 

easement  for — See  Eminent  Dornain, 

1277,  3588 

POUO 

defined   1022 

FOOD 

adulterating,  penalty   4288 

milk,  cheese,  etc  .720-746 

disposing  of  tainted,  penalty   4290 

wilfully  poisoning,  penalty   4268 

inspection  by  dairy  commissioner.  ..2446-24S0 
cities  may  provide  for, 


(sub.  45)  206 
counties  may  provide  for, 

(sub. 16)  511 

FOBOIBLE  ENTRY  AND  DETAINER 
possession  of  tenant,  possession  of  land- 
lord ..28G7,  3576 

civil  procedure  applicable   3587 

forcible  entry : 

defined  ,   3673 

a  misdemeanor  4313 

forcible  detainer: 

defined   3574 

a  misdemeanor   ■V.M'.i 

demand   3;">74 

iinlawful  detainer: 

defined   3575 

notice,  none  required,  when.   .1575 

tenancy  from  month  to  moiiili. 

fifteen  days   3575 

tenancy  at  will,  five  days   3575 

after  default,  three  days   3r>75 

breach  of  covenant,  three  days,  3575 
breach  of  covenant,  five  days,  3575 

how  served   3578 

service  upon  subtenant   3678 

tenancy  of  agricultural  lands,  effect  of 

failure  to  give  notice   3576 

tenant's  remedy  against  subtenant   3577 
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FORCIBLE  BNTBT  AND  DETAINER 

— concluded. 

parties:  sec 

non-joinder,  effect   3579 

who  made  2914,  3579 

oomplaint: 

to  cotitaiu  what   3580 

and  answer  to  be  verified   3585 

time  to  answer   3580 

Hied  wlien   3580 

trials: 

by  jury  unless  waired   3581 

proof  required  of  plaintifF   3582 

defense  of  quiet  possession   3582 

amendments  without  lerui^s   3583 

continuance,  grounds   3583 

Judfirmenta: 

for  reatitution   3584 

for  forfeiture  of  lease   3584 

damages  treble  3510,  3584 

stay  of  five  days  when   3584 

appeal  within  ten  days   3586 

bond,  stay   3586 

provisions  applicable   3687 

FORBOIiOSTTRB 

of  mortgage,  but  one  action.   3498 

real— See  Mortgage  . .  .3498-3605 
chattel— See  Chattd  Mori- 
gaffe   152,  160-165 

of  Ken,  mechanics' — See  Lien  1390-1400 

innkeepers',  agisters',  etc   1405 

common  carriers'   1417 

lessors'  1409,  1410 

for  abating  nuisance  of  infested 
orchard,  etc   1177 

FOREiaN 

will,  when  valid  here  2744,  3806 

how  interpreted   2822 

documents,  how  certified  to  3387-3391 

law,  evidence  of  3379-3381 

transcripts  of  records,  how  proved, 

3385,  3386,  3390,  3391 

affidaviU  3446-3448 

heirs  or  devisee,  property   .3968-3974 

guardian  and  ward  4020-4025 

acts  punishable  under  foreign  law  pnnish- 

able  here. . . '.   4489 

coiporatioD— See  Corporations  314-456 

witness,  depoaition  3449-3454 

state,  actions  barred  there,  barred  here..  2899 
marriage,  ratid  where  solemnized  valid 

here   1186 

FOREST 

reservatioQA,  land  commission  to  make. .  2360 

fires,  sheriff  to  extinguish   575 

setting,  penalty   4429 

FORFEHTDRB— See  Fine. 
of  county  recorder  for  unlawfully  filing 
plat   621 


FORFErrURB— ponc/iidwi  ^ 

of  witnesses  disobeying  subpoena  3134 

of  office  by  conviction  of  crime, 

1029,  4066,  4111 

none,  of  property,  for  crime   4505 

limitation  of  actions,  one  year  

for  selling  on  execution  without  notice. .  3350 

place  of  trial  for  9929 

of  corporate  franchise  hy  non-nter   331 

of  franchise  of  trust  corporation  1736 

of  surplus  money  from  sale  of  unclaimed 

freight  1417 

of  lands  to  state  upon  default  of  payment,  23S3 

of  unlawful  devices  for  taking  fish  1(H9 

of  estray  animals,  to  the  state   13 

of  proceeds  from  sale  of  estrays,  etc.,  to 

the  coun^   S9 

of  bail,  district  court,  disposal, 

4759,  5007.  oOO» 

justice's  court,  disposal  5159,  519 

FORGERY 

defined  4343 

of  wills,  conveyances,  etc  4313 

of  officer's  records,  etc  43U 

of  pablic  or  corporate  seals   4345 

penalty   43M 

sending,  etc.,  forged  telegrams  4SI7 

having  forged  notes  Hith  intent  to  pass. .  43tS 

of  bank  bills,  evidence   4837 

proof  of  corporate  existence  4357 

expert  testimony  on  trial  4S7 

indictment  for,  where  the  snl^ect  de- 
stroyed 4747 

indictment,  counts  4734 

counterfeiting  43oO-4334 

of  accounts,  etc.,  by  officers  of  corpora- 
tion 4409-1414 

of  records  or  official  documents, 

4087,  4119,  4121,  4315 

of  trade  mark  4482-44s( 

offering  forged  instraments  in  evidenoe,  4131 
fwrectmi..  4131 

of  election  returns.   90t 

uttering  forged  bill,  eto  4341 

counts  in  indictment,  etc   4734 

FORM 

but  one  of  civil  action  28K 

of  exception  immaterial  5384 

of  pleadings  in  justices'  courts  immate- 
rial  aaes 

of  pleadings,  thoae  ^wcribed  Wt 

FORMS 

acknowledgment  to  conTeyanee.  IM 

articles  of  coiporstiona  not  fbrpeeoniaiy 

profit   30 

bill  of  sale  of  utrays   M 

bond,  bail  40K 

bonds,  board  of  education,  certificate..  1M( 
conn^   511 
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VOBMS—eonduded.  Bao. 
certificate,  proof  of  execation  of  coo- 

reyaave   1994 

cominitmeDt  4663,  467n,  4680 

deed,  warranty   1981 

quit-claim   1962 

gamiBhnient,  writ   3U92 

interrogatories   3095 

indictment.   4731 

inquest  jury,  warrant  for   1223 

verdict   1231 

insane,  warrant  to  arrest  2174 

physician's  certificate  2176 

commitment  2179 

guardian's  bond   2182 

bond  for  release  from  asylum. . .  2188 

order  to  release  . . .'  2168 

of  discharge  2190 

judgment,  abstract,  justice's  court   373:1 

letters  testamentaty   3804 

of  administration  with  will  an- 
nexed  3805 

of  administration   3820 

militia  enlistment  roll  1448 

oath  1449 

mortgage  1983 

discharge   2004 

notice  of  petition,  etc.,  probate  proced- 
ure  4028 

of  sale  of  estrays   IS 

of  sale  of  treHpUHsing  animals ...  25 

of  asseHsment.   342 

of  sheriff's  sale     3249 

of  sale  of  property,  probate  pro- 
cedure 4030 

to  creditors,  probate  procedure. .  4029 

tQbp<£na,  criminal  case  5018 

summons    2939 

criminal  action  against  corpo- 
ration  5073 

taxation,  statement  to  assessor   2519 

assessment  book  2.546 

oath  of  assessor   2547 

assessment  book  for  minrs. . . .  2569 

auditor's  oath  25*2',  2604 

statement   ^)i07 

certificate  of  sale   2(i24 

complaint  in  action  against  de- 
linquent   2681 

verdict  of  jury  of  inquest  1229 

verification  to  fee  statement   1008 

warrant  for  jnry  of  inquest..  1323,  1234 

for  insane   31T4 

search  B087 

bench  4761,  4910 

writ  of  habeas  corpus   1075 

JORNIOATION 

pimishmeot   4212 

irOUNDKTMAN 

lien  of.   1397 


FOXES  sbc 

destruction  of,  bounty   2039 

FBANOHISE 

when  lien  attaches  to   1377 

actions  for  usurpation  of  3609-3626 

non-nser,  two  years,  forfeiture  ■  321 

for  ferry,  toll-road,  etc.,  county  may 

grant  (subs.  26-29)511 

over  roads,  etc.,  county  may  grant, 

(sub.  25}  511 
proceeding  when  county  board  interested 

in   504 

cities  may  grant  (subs.  19,  32)  206 

taken  by  eminent  domain   3590 

of  trust  corporation  forfeited   .1758-1760 

revocation  of,  to  be  published   1760 

elective,  crimes  against  89S-912 

county  clerk  to  keep  record  of  grant. . . .  510 

FRAUD 

decisions  on,  note   2488 

in  stock  subscriptions  4408-4410 

in  organization  of  corporation,  etc.,  4409,  4410 
of  officers,  etc.,  of  corporations  ...  .4408-4422 

in  salting  mines   4399 

in  conveyances,  etc., 
2464,  2465, 2474-2476,  4396,  4398,  note  2488 

in  mines,  bullion,  or  assays  4400,  4401 

in  removal  of  property  414S 

in  concealment  of  property   4147 

to  affect  market  price   4452 

in  weights  and  measures. . . .  .4404-4407,  4475 

destruction  of  insured  property   4402 

false  claim  for  insurance   4403 

by  fal^c  personation  4393-4395,  4397 

action  for  relief,  limitations  2877 

will  secured  by   2732 

what  intent  is  sntlicient   4054 

in  sale  by  executor  or  administrator ....  3907 
limitation  of  action,  2670 

of  executors,  etc.,  revocation   3837 

when  embezzlement — See  Emhmleme.nt. 
sale  of  personalty  presumed  fraudulent 

when   2473 

arrest  of  absconding  debtors, 

(J.  0.3696-3701),  3010-3044 

winning  at  play  by  means  of   4263 

in  disposal  of  mortgaged  chattel   166 

io  obtaining  food,  lodging,  etc   4470 

conspiracy  to  obtain  money  by   413ft 

obtaining  money,  etc.,  by  4395-4401 

false  pretense,  evidence   4861 

in  wdghing  coal  at  mine,  pena%  for. ..  1533 

in  assignment  vitiates  same   87 

at  elections— See  Eiertiona  892-913 

at  election,  a  basis  for  contest   914 

FREEHOLD 

malicious  iqjuiy  lo   4450 

'  FREIOHT 

I     unclaimed,  storage  and  sale  of.  1416,  1417 
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FREIGtWF— concluded.  sec. 
overcharge  by  railroad  officer,  penalty. .  4392 

rates,  railroads  to  pablish   4S4 

diBcrimination,  double  damages   456 

FBXia-HT  OABS 

include  what   4293 

placing  in  rear  of  passenger   4293 

stealing  ride,  penalty   4341 

employee  assisting   4342 

H'KUIT  TREES 

inspection,  act  relating  to — See  Horticul- 
ture 1176-1178 

remedy  for  injury  to.  3508,  4420,  4430 

FnornvBS  from  justiob 

governor  may  olTcr  reward  3403,  5103 

delivery  upon  requisition  5104 

arrest,  warraut,  commitment  5105,  5106 

commitment  of  accused,  time  5107 

bail,  accused  admitted  to   5108 

notice  to  county  attorney   5109 

county  attorney  to  give  notice  of  capture,  5110 

accused  diecharged,  when   5111 

magistrate's  return  to  district  court  5112 

counsel,  twenty-four  hours  to  procure. . .  5113 
violation  preceding  section,  misdemeanor  6114 

governor  may  demand  retam  of.  6116 

appoint  agent  to  receive,  5116 
no  reward  to  public  officer,  exception, 

6116,  6117 

violation,  a  misdemeanor. . . .  5117 

funebaIj  expenses 

of  deceased  paid  before  other  claims. . .  3869 
executor  may  pay  before  qoalifying   2820 

exempt  from  execution  3346 

PURKISHBD  ROOMS 

lien  of  keeper  of   1402 

PDTDRE 

defined   2498 

aAMBLma 

duties  of  officers  io  regard  to   4266 

pn^ibited,  penalty  for   4261 

permitting  in  hoase  owned  or  rented. . . .  4262 

privilege  of  witness  as  to  testimony   4266 

winning  at,  by  fraudulent  means.   4263 

witness,  contempt   4264 

forbidden  in  saloons  1243,  1250 

admission  before  grand  jury,  note   4365 

OAME 

protect  fish  and,  county  may  (sub.  14)  611 

See  Fish  And  Game  1034-1066 

QARFIELD  COUNTY 

boundaries   466 

GARNISHMENT 

procedure,  on  attachment  3073-3076 

on  garnishment  3090-3113 

writ  of,  may  issue,  when   3090 


Q-ARNISHMENT— Tonc/tM^ed.  sv. 

garnishee  may  be  ordered  to  qipear  3001 

writ,  issued  by  officer,  form  30SS 

names  inserted  in  MK 

service,  return,  alias.   3098 

jurisdiction  acquired,  how  30M 

answer  in  writing  under  oath  30K» 

interrogatories,  form   3086 

property  to  be  delivered  to  officer   3096 

inrniahee,  judgment  on  answer  .^096 

may  pay,  etc.,  release  3097 

judgment  by  defanlt.   309S 

answer  of,  reply  3099,3100 

trial,  judgment,  costs   3100 

third  person,  interpleaded...  3101 
may  deduct  sum  due  him —  3102 
not  liable  on  negotiable  instra- 

ment  not  due  3103 

judgment  paid  releases  3104 

discharge  not  bar  to  action  by 

defendant  3103 

judgment,  debt  not  due,  exe- 
cution deferred  3106 

proper^  pledged,  tender,  proceedings, 

3I07-3I10 

contempt,  garnishee  liable  3110 

costs,  witness  fiee  3100,  3111 

after  judgment,  procedure  311i 

proceedings  to  be  liberally  constriud.. . .  3113 
new  trials  and  appeals  3113 

OAS 

in  cities,  franchise,  etc  (subs.  13-30)308 

misdemeanor  to  interfere  with  mains,  etc  4449 

larceny  of.  4370 

natural— See  Natural  Qas  lott^lSK 

QrTSBSB 

wild,  protection  of  105" 

O-ENDER 

masculine  includes  feminine  and  neater,  Stt9 
GIFTS 

See  WiUs  2731-2823 

GIRLS— See  Children. 
when  subjects  for  industrial  school, 

3140, 3141,  nsO 

GOATS— See  Animala. 

GOLD  DTTST 

returned  as  money  on  execution  3M0 

larceny  of.   4356 

frauds  in  4393,  4353,  4400,  4401 

GOODS 

personal  property  includes.  2498 

retaken  from  custody  of  offirar.  4113 

lien  fbr  storage  1403 

exempt — See  JBremp/ioiu. 
contracts  for— See  CQntraOt. 

(K>PHERS 
bounty  for  kilting  9039 
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<a<5VERNMENT  LANDS  Sec. 

rightB  of  persona  improving   1967 

See  State  Xand*  2321-2402 

OOVEBNOR 

acting  governor,  powers  of.   2407 

apply  for  congressional  appropriations 

for  agricultural  college   2094 

appl;  for  survey  of  lands   2368 

approve  bond  of  state  superintendent. . .  1774 
bonds  of  land  commissioners  . .  2322 
bond  of  state  supt.  of  schools..  1774 

appoint  officers  to  fill  vacancies  765,  2403 

county  commissioners,  when  . . .  497 

notaries  public   1666 

coal  mine  inspector   1507 

commissioner  of  deeds   1674 

board  of  pharmacy   1716 

of  medical  examiners ... .  1728 

of  dental  examiners   748 

of  health  1096 

of  horticulture   1166 

of  labor   1324 

ofedncation   1763 

of  land  commissioDers. . ..  2331 
governing  boards  of  state  instita- 

lions   2064 

silk  commission   2043 

normal  school  commissioo  2317 

bank  examiner   3441 

dairy  and  food  commissioner. . .  2446 

state  engineer   3451 

att'y  gcn.|  direct  appearance   2403 

employ  counsel  to  assist   2403 

direct  to  assist  county  att'y  . .  2403 
require  to  investigate  corpora- 
tions   2403 

commander-in-chief  of  militia  1434-1494 

commiesiott,  what  officers  1440,  2406 

constitutional  provisions  concerning, 
Con.  art.  7. 

corporaUons,  direct  inTestigation  of.   2403 

district  judge,  direct  to  sit  in  another  dis- 
trict   679 

election  at  general  election   781 

tie  vote  for,  how  decided. ......  787 

fogitive  from  justice,  deliver  S104,  6113 

demand  from  other  executive  . .  6115 

appoint  agent  to  receive  5115 

member  of  boards,  discharge  duties  as. .  3403 
of  board  of  loan  commisaioners,  1416 

of  examiners   929 

of  insane  asylum   2155 

of  hospital  com'rs   2208 

of  corrections   2320 

of  land  com'ra   2321 

of  state  library  board,  1349 

officers,  supervise   2403 

require  performance   2403 

official  organ  of  communication   2403 

patents,  isane  for  state  lands..2348,  3384,  2403 


aOVBBSXOR— concluded.  Stc 

proclamations,  holiday   1115,1146 

election  783,  784,  2403 

change  of  class  of  city . .  175 

record  of  expenseSj'etc  . . . .  2405 

of  rewards  offered   3405 

of  appointments   24(>6 

reports,  may  reqaire  of  officers,  etc.... 
transmit  for  publication. ...... 

rewards,  offer  for  convicts,  etc  S403,  fil03 

senate,  transmit  appointments  to   2404 

state  treasurer,  verify  and  publish  report,  2434 

suspend  when   2436 

appoint  substitute   2437 

suspend  death  sentence   4931 

days  of,  not  allowed   1611 

aBADB 

of  streets,  damages,  liability  of  cil?, . . .  283 
OBAIN 

burning  stacks  of   4429 

injury  to  growing   4431 

GRAND  OOTJNTY 
boundaries  ^ . . . .  467 

G-BAND  JUB7 
drawn  on  order  of  district  judge . .  ^ . . . .  46B6 

defined  1S$3,  4687 

qualifications  1393-1S99,  4700 

list,  how  made  up  1306-1814 

drawn  and  summoned  how  1310-1330 

excused  for  cause  1300,  1318 

quorum  -ItlfiT,  1723 

fees  Ui)l-9ii:i 

certificates  .....990,  997 

challenge,  who  may  take   4098 

decision  entered   4702 

oral  or  in  writing   4701 

to  panel,  grounds  4699 

allowed,  effect   4703 

to  juror,  grounds   4700 

allowed,  effect,  1704,  4705 

taking  part  afler  1 1 50,  4706 

ot^ections  must  he  taken  by  challenge. .  4700 

made  after  indictment  4T73 

court  to  appoint  foreman   4707 

oath  of  foreman  f706 

of  grand  jurors  470ft 

to  be  charged  by  court   4710 

must  retire  for  business   4711 

clerk  appointed   4711 

how  discharged   4711 

inquire  into  offenses  4712 

into  jails,  etc   4718 

into  officers'  accounts,  etc  4718 

foreman  may  administer  oaths   4713 

indictments,  etc.,  present   4712 

evidence  receivable  by  4714,  4715 

to  warrant  indictment   4716 

grand  juror  to  give  personal  information,  4717 
free  access  to  prisons  4719 
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G-BAND  JITKY— concluded.  Sec. 

may  ask  advice   4720 

who  appear  before  633,  4720 

secrets  of,  to  be  kept   4721 

may  be  disclosed;  when   4721 

disclosing,  penalty  ..4161,  4152,  4754 

five  jurors  must  concur   4723 

indictment  indorsed  and  signed   4723 

names  of  witnesses  inserted,  4725 
See  IiuUetmetU. 

if  indictment  not  found   4724 

not  to  be  questioned  for  conduct.   4733 

resabmission  of  charge  to, 

4724,  4774,  4783,  4868 
to  investigate  chargeg  against  corpora- 

tions  6076,  6OT7 

count;  attorney  to  attend  633,  4730 

may  present  charges  for  removal  of 

officer   4S66 

CtBAlTD  LABOEN7 

defined   4359 

penalty   4361 

See  Larceny  4356-4373 

QBAITTS 
See  Siatt  Landa  2321-2402 

OROtTND  SQUIBBBIiS 

destruction  of   8039 

protection  of.   1058 

anABAKTY 

See  notes  ,  1668,3488 

to  answer  for  another,  in  writing   3467 

to  answer  for  another  an  original  obliga- 
tion when  2471 

associations,  formation,  powers,  etc,  433-430 

GUABDIAK  AlTD  WARD 

See  Probate  iVoct^  sub-head  "guards 
ian  and  ward." 

aiTABDS 
of  jails  suffering  prisoners  to  escape,  4115,  4116 

GUNPOWDER 

storing,  county  regulations  (sub.  20)  611 

making,  keeping,  etc.,  in  cities,  penalty,  4280 
city  may  regulate  stoi-age  (sub.  60)  206 

HABPIAS  OOBPtrS 

jurisdiction,  supreme  court   654 

district  court   670 

hearing  at  chambers   6P2 

bail  generally  4983-4999 

petition  fur  writ,  contents  1060 

verification   1070 

writ  must  be  awarded,  unless   1071 

granted  by  whom   1072 

where  served   1072 

to  whom  returnable   1073 

application  to  most  convenient  court  1074 

form  of.   1075 

to  whom  directed  1076 


HABEAS  OOKPTJB—eoadtided.  sbc. 

writ  disallowed,  reasons  in  writing.   107T 

issued  without  application   ItFTet 

by  whom  served   1079 

service  on  any  day   701 

how  served  1080,  1(«3 

warrant  in  lieu  of,  when   1^91 

may  be  served  on  any  party  having 

plaintiff.   IWl 

costs,  advancement  not  necesaaiy.  1016 

defects  of  form  disregarded  

power  of  officer,  etc.,  serving  writ   10^ 

answer  of  defendant.   U*M 

judge  refusing  to  award,  penalty   1"^ 

until  judgment  court  may  commit  peti- 
tioner loes 

plaintiff  may  waive  presence  1067 

must  be  discharged,  when  10B7 

after  notice,  hearing  summary  1068 

informally  in  commitment  for  crimuul 

offense,  proceedings  1089 

person  discharged  not  again  imprisoned, 

except....-   109& 

warrant  in  lien  of  writ,  when  1091, 1(H@ 

refusal  to  deliver  copy  of  process,  penalty,  1093 

violations,  penalties  lOM 

costs  taxed  as  court  may  direct  1095 

to  release  fugitive  from  justice  5113 

HABTFUAIi  DRimKARD 

selling  liquor  to,  a  misdemeaaor.  1349 

divorce  from,  grounds  1306 

HABrrUAI.  OBIMINAI. 

definidon,  punishment   4067 

parole   3359 

HABITATION 
homicide  in  defense  of,  justifiable  416$ 

HALF  BLOOD 

kindred  of,  inherit  how.  SSW 

HANDWRITINQ 
proof  of:  3403,  3404 

or  shooting,  death  penalty  4S39 

HATS 

in  theatres,  etc.,  wearing  of  high,  a  mis- 
demeanor. 44!J7 

HEALTH 

atate  board: 

how  constituted  and  appointed  109S 

terms,  how  arranged  1097 

duties,  health,  quarantine  epidemic 

disease  189B 

reports  1099 

recommendations  to  legislature  lltO 

secretary,  meetings,  quonun  UW 

officers,  compensation  1101 

secretary,  duties,  salary  UOS 

apartments,  stationery,  etc  1103 

conn^  clerk  to  report  marriages, 
birUis,  and  deaths  to  1101 
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MEAltTH—eonduded. 
local  bourds :  sbc 

ia  cities,  creatiou,  etc. . .  {mh.  65)  306,  1105 
ID  coooUes,  creation,  etc., 

(subs.  19,  39)  nil,  1106 

intowna,  power  (sub.  2)  302 

supervise  sanitary  conditions   1107 

abate  nuisances,  etc   1107 

report  to  state  board   1106 

sanitaiy  rules,  cities,  counties,  etc. . . .  1ID9 

registration  of  births  nod  deutlia  2U32 

burial  permits.   2033 

quarantine  powers   1110 

penalties: 

mast  report  contagious  diseases   1111 

persons  exposed  forbidden  to  mingle. .  1112 
knowingly  introducing  contagious  dis- 
ease  1113 

convejance  from,  vsUd  unless  will  proved 

wben  2811 

word     heirs"  not  necessary  in  convey- 
ance   1970 

receivingadrancements, 

2763,  2801,  2841-2845,  3955 

See  SuceenUm  2824-2850 

aliens  may  be   2847 

when  entitled  to  posse Bslon  of  estate, 

3913,  3951 
may  bring  action  to  vacate  sale,  when, 

2869,2870 

may  petition  for  share,  bond  3946,  3949 

how  liable  for  devisor's  debts, 

2805,  2813,  3828,  3948 
may  contest  all  probate  proceedings. . . .  4038 

See  Wills.  2731-2823 

non-resident   most   claim  within  two 

years   3976 

HMiDEIBS— See  Animait. 
liens  to  protect  1401 

Temoval  from  carcass,  penalty   54 

HIO-HWAYS 

defined  1114,  2498 

county  controls,  etc  (sabs.  24-28)  611 

when  deemed  dedicated  1115 

continue  until  abandoned.  1116 

abandonment,  five  years  1116 

iridtli  of  public,  66  feet.   1117 

of  private,  20  feet  1117 

of  bridges,  etc.,  excepted  1117 

forfeitnre  of  franchise,  toll-bridge,  etc., 

becomes  pnblio  1118 

limited   1119 

pnblic  has  easement  only   1130 

owner  of  seal  retains  fee  1130 

in  cities,  etc.,  snbject  to  city.  1131 

plats,  etc.,  to  be  filed,  connty  derk  1123 

state  land  board. .  1123 
.   reserved  in  patent  for  state  lands  1123 


HIO-HWATB— roneh/i/ed.  Sec. 
over  lands  acquired  from  C  S.,  county 

to  pay  damages,  when   1124 

sidewalk  on,  damage  to   112.^ 

trees  may  be  planted,  how   1126 

damage,  treble  1126,  1112 

planting  encouraged  (sub.  17)511 

ditch  crossing,  maintaining  bridge,  1127,  1279 

encroachment  on,  removal  1128 

notice  to  remove   1129 

refusal,  penalty   1130 

denial,  action   1131 

removal  without  action,  1132 

neglect,  penalty  1133 

railroad  over,  county's  consent   437 

poll  tax,  collection,  expenditure,  etc., 

1137,  1743-1751 
eminent  domain  for — See  Eminent  Do- 
main 3588-3608 

powers  of  county  ooxmnisalonerB: 
divide  connty  into  road  districts, 

(sub.  1)  511,  1134 

enact  regnlations  (sub.  27)  511 

appoint  supervisors  1134 

survey,  open,  maintaio,  etc., 

(sabs.  24-28)  611,  1134 

aboUsh  or  abandon  (sub.  24)  511,  1134 

grant  franchises  over  (subs.  26,  2H)  511 

contract,  etc.,  right  of  way    1134 

erect  mile-stones,  and  guide  posts  1134 

designate   highways    through  cities 

maintained  by  counties   1134 

records  relative  to,  county  clerk. .....  1135 

special  reports  from  supervisors  1138 

supervisors  under  supervision  of   1137 

to  report  annually  1137 

tolls,  etc,  provide  for  (subs.  26,  28)  511 

Bupervlaora: 

appointed  by  connty  board  1134 

qualify  when,  oaths  and  bonds  1138 

have  charge  of   1137 

keep  clean  and  in  rep^r  1137 

to  grade  banks,  build  bridges,  etc ... .  1137 

give  notice  to  work  on   1137 

collect  and  expend  poll  tax,  1137,  1744-1747 

report  aannally  to  commissioners   1137 

to  contain  what  1137 

remove  encroachments  1132,  1133 

penalties: 

obstruction  and  injuries  to   1130 

driving  animals  on  hillside  1140 

unlawful  use  of  bridges,  notice   1141 

injuring  trees  on  1136,  1142 

rules  of  the  road,  violation  1143 

damages  besides  to  injured  person. . . .  1144 
HOOB— See  AitimaU, 
HOUDAYS 

enumerated  1145 

courts  not  open,  except  701,  703 

when  last  day  is  a  holiday,  a^onmment,  702 
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MOUI>A.YS— concluded.  Sec. 

what  orders  and  writs  may  issue  ott   701 

act  may  be  performed  on  day  foUoving, 

ezcepUoD  702,  S494 

maturity  of  uegotiable  instrument  on, 

1587,  2494 

court  ac^oamed  to,  effect  703,  705 

sale  of  liquor  on,  may  be  forbiddeD   2259 

in  computation  of  time  2493,  2404 

HOMEaTEAD  * 

defined,  value  allowed   1147 

exempt  from  execution  1147,  3245 

may  be  selected  from  property  of  husband 

or  wife   1148 

declaration,  who  may  make   1 149 

failure  to  make,  not  to  im- 
pair right   1149 

execution  and  filing   1150 

must  contain  what   1161 

selection,  when  husband  or  wife  judg- 
ment debtor.   1152 

sale  of,  not  prevent  another  selection.. . .  1153 

"head  of  family"  defined  1154 

husband  and  wife  must  convey  jointly, . .  1165 
subject  to  execution  for  liens,  purchase 

price,  etc   1156 

desertion,  right  of  remaining  spouse. . . .  1157 
if  conveyed,  proceeds  exempt,  when, 

1158,  1164 

insurance  money  exempt,  when   1159 

water  rights  appurtenant,  exempt  1160 

right  of  husband  and  wife  to  occupy  1207 

ofdecedent,distribution,2e26, 2829, 2831,  3847 
poseession  by  widow,  etc... .  3846 

exemption  2^,  3847 

payment  of  incumbrances  . .  3871 
exoeedingr  exemption: 

partition  or  sale   1161 

not  sold  unless  bid  exceeds  value  1162 

proceedings  when  in  two  counties  . . .  1163 
execution  sale,  proceeds,  exempt,  etc.,  1164 

interval  between  sale,  five  days   1166 

after  setting  apart,  excess  snbject  to 

sale   1167 

HOMIOIDE 

excusable  when   4166 

justifiable  when  4167,  4168 

bare  fear  will  not  justi^   4169 

if  justifiable  or  excusable,  acquittal   4170 

attempts  to  kill  by  poison,  penalty.  .4177,  4268 
assault  with  intent  to  commit,  penalty  . .  4176 

no  limitation  of  action  for  murder  4^7 

manslaughter  defined,  kinds  4163 

penalties  4164 

murder  defined  ilBO 

malice  4053,  4160 

d^rees  of,  penalties.  4161,  4162 

verdict,  degree,  note..  4S02 

sentence  for  attempt,  note   4496 

evidence,  note   G012 


"HOyaOTDBr—cowduded.  Sk. 
party  injured  most  die  within  a  year  and 

a  day  416& 

local  jurisdiction  4581-^ 

burden  of  proof  4£6 

lawful  resistance  4517-461S 

bul,  who  may  admit  to,  when  taken. . . .  49B& 

generally  486^:5010 

HOBSES— See  Animals. 
HOBTiaULT  UKB 
state  board : 

how  constituted,  districts  1168 

members,  how  selected,  term  118> 

secretary  deugnated  how  I17D 

oath  of  members  117& 

compensation  1181 

statetreasurerreceivesgiftstopromote,  1171 
^fls  disbursed  how ....  1171 

office  located  where,  open  when  1173 

rules  to  prevent  disease,  pests,  etc —  1173 

violation,  a  misdemeanor.  1173 

to  notify  owner  of  infested  orchard. . .  1177 
may  abate  nuisance  in  summary  man- 
ner. 1177 

secretary,  duties  IIW 

compensation  1181 

hold  meetings  quarterly  11B0 

report  to  legislature  1188 

owner  of  orchard,  etc.,  to  spn^  trees,  1174 
person  spraying  for  hire,  certificate. . .  117S 
county  inspeotor : 
appointed  whan,  qualifications,  term..  1176 

compensation  117B 

notice  to  owner  infested  orchard,  vines, 

etc.,  to  destroy  pests  1177 

notice,  bow  served,  contents  1177 

inspect  imported  nursery  stock  1178 

nuisanoe: 

infected  place  is  1177 

abated  how  1177 

expense,  county  charge  1177 

lien  on  property.  1177 

sale,  procedure  1177 

HOTEL  EEEIPBEIS 
keeping  disorderly  honse,  penalty  ......  4338 

refusing  to  receive  guests,  penalty   4471 

town  trustees  may  license  and  regulate. .  302 

lien  of,  on  baggage  ]4(B 

foreclosnre  140K 

obtaining  food,  etc.,  by  false  pretenses-.  4470 

HOITSB-BRBAKINO 

defined   4338 

penalty   4337 

"nighttime"  defined   4336 

HOUSE  OF  fame 

powers  of  cities  to  restrwn  (sob.  40)908 

keeping  or  resorting  to  4251,  4258,  447S 

abducting  female  to  place  in  4232,  423} 

evidence  4868 ' 
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SOSPITAIi  Sec. 
branch  of  state  miners'  3307-2218 

HDBBAJTD  AND  WIFB 

marriage— See  Marriage  1183-1197 

divorce— See  Divorce.  1208-1215 

desertion,  separate  maintenance. . .  .1216-1220 

homestead— See  HomaUad  1147-1167 

right  to  occupy   1207 

must  join  in  mortgage  of  exempt  chattels,  167 
in  conveyance  of  homestead. . .  1165 

fraudulent  mortgage  by  husband  41*98 

selling  liqnor  to  husband,  damagea.   1251 

adoption,  consent  of  spouse   3 

neither  dower  nor  curtesy  in  this  state. . .  2833 
limitatioQ  on  husband's  right  to  devise. .  2731 

sabstitnte  for  dower   2826 

inheritable  rights— See  Swxcation.  .2824-2850 

wife  controb  her  own  property   1198 

may  contract  as  if  sole   1199 

may  sue  and  defend  as  if  sole,  ISOl,  3904 
if  sued  together,  either  or  both  may  de- 
fend  2096 

if  one  deserts,  either  may  sue  or  defend . .  2906 

conveyance  to  each  other   1200 

wife's  wages  her  own   1201 

neither  liable  for  debts  of  the  other, 

except  1202,  1206 

may  sue  each  other  for  property   1203 

husband  not  liable  for  wife's  torts   1204 

either  may  be  attorney  in  fact  for  the 

other   1205 

jointly  liable  for  family  expenses.   1306 

right  to  custody  of  children  on  desertion,  1207 
as  witnesses  for  or  against,  civil  action. .  3414 
OS  witnesses  for  or  agatuat,  criminal  ac- 

tions.  4515,  6014 

children— See  Children. 

homicide  in  defense,  jostifiable   4168 

IDIOTS— See  Iruan  : 

not  capable  of  crimt-   4uT4 

cruel  treatment  of   4373 

lONOBANOB 

of  fact  a  defense  against  crime   4071 

ILLEGITIMATE  OHILDBEN 

le^timated  by  law  1185,  2848-2850 

by  father's  conduct  10,  2833 

inheritance  of  or  from, 

10,  2833,  2834,  2848-3850 

ILL  FAME 

keeping  or  residing  in  house  of, 

4351,  4353,  4472 

IMPEAOHMENT 

officers  liable  to   4546 

made  by  house  of  representatives   4547 

tried  by  senate   4547 

two-thirda  to  convict  4548,  4558 

chief  justice  presidM  when   4548 

house  to  elect  managers,  articles   4549 

to  deliver 'articles  to  senate   4550 


IMPBAOHMENT— conciu(icrf.  . 

house  to  have  notice  of  hearing   .  -1.V>1 

notice  to  defendant  ,   45.'>1 

articles  served  on  defendant   4562 

proof   4669 

trial,  defendant  absent  4S6k 

counsel  appointed  for. . .  4654 

demurrer  tu  writing   4656 

when  demurrer  overruled   4668 

plea  may  be  oral   4666 

senators  to  be  sworn  4667. 

judgment,  resolution,  entry  4668^  4666 

suspension  or  removal  ......  4566 

effect   468a 

filling  vacancy   456S 

conviction  or  acquittal  not  a  bar   4564 

officers  not  liable  to,  may  be  removed, 

4665-4680 

nwrPTiBMHiwra 

of  trade  exempt  from  execution   3246 

possession  of  burglarious  .4339,  4840 

IMPRISONMENT— See  Fdon^,  Mitde- 

meanoTf  Convicts. 
committing  crime  during,  puniahmeiit.  .  "2287 

when  maximum  term  not  fixed   4500 

court  to  declare  when  term  not  spt  citii  il,  40S9 
when  penalty  not  provided,  a  misdi  - 

meaoor   4154 

at  labor  whether  or  not  specified   4930 

in  state  prison   2263 

on  irrigation  works   2360 

in  cities   (sab.  62)206 

in  towns   303 

in  counties  (sub.  15)  511 

insane  convicts,  examination  5052-r>061 

for  contempt  of  court— See  Contempt. 

for  disob^ing  mandamus   3668 

limitations,  how  affected  byi . . . . 

before  conviction,  restraint  

civil  rights  suspended  daring   4501 

for  life,  civil  rights  forfeited   4503 

convict  protected  4141,  4143,  4504 

doty  of  sheriff  on  receipt  of  judgnunt. .  .  4927 
duration,  on  judgment  to  pay  fine,  4919,  5155 

for  life   45(10 

foriieitures  resulting  from  45(»1,  45U5 

prisoner  not  incompetent  as  witness  —  4503 

competent  to  convey   . .  -  4503 

as  a  witness..  3437-34-29,  5026 

second  term  of,  when  commences   4918 

term  shortened  by  good  behavior  .  .2246-2248 

when  term  begins   4499 

warrant  for  and  execution  of  4934-tfBO 

for  fine— See  i\ne  .4919,  618S 

for  violation  of  town  ordinance   90St 

of  city  ordinance, 

(sub.  88)  906,  SIO,  811 

IMBBOVBMENTS 

defined  8606 

of  occupying  claimant,  when  allowed, 
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IMPROVEMENTS— co7icii«?ed.  sec 

when  may  be  set  off   35H 

on  state  lands,  regulations   2337 

on  leased  state  lands,  etc.,  not  exempt 
from  taxatioD   2502 

pena%  4211 

INOOMPETSINT— See  Insane. 

to  act  as  executor   3799 

to  serve  as  juror   1298 

to  act  as  administrator  3815 

sues  or  defends  by  guardian,  2907.  4009,  4046 

as  witnesses,  who  are  3413 

limitations,  how  affected  2873,  2889 

"incompetent"  defined   4001 

IKOOBPOBATIONS 

See  Corporatiom  314-456 

IND&BTEIDNE8&-See  DAt. 
INDECENT  EXPOSUBB 

a  misdemeanor   4247 

of  person,  picture,  etc  4247-4250 

INDEPENDENOE  I>AT 

a  legal  holiday  1146 

INDIAN 

farnishiDg  liqaor  to,  etc.,  n  felony   4396 

exempt  from  military  duty   1434 

reservation,  sale  of  liquor  near  forbidden,  4299 
person  living  on,  not  a  reu- 

dent,  not  a  voter   806 

not  vagrant*   4472 

INDIOTMENT 

offenses,  prosecuted  by  4609,  4688 

local  jurisdicUon  of  offenses  4681-4696 

defined   4606 

limitations  4697-4603 

county  attorney  to  drav   633 

grand  jury  to  present  4712 

degree  of  evidence  to  warrant  4719 

against  a  judge,  proceedings   4798 

a  corporation   6077 

vhen  deemed  fonnd    4S01 

five  grand  jurors  most  concur   4723 

how  indorsed  and  presented  ^723,  4725 

when  not  found,  resubmission   4724 

names  of  witnesses  indorsed  upon  4726 

prC'iented  in  open  court  by  foreman  ....  4726 

to  be  recorded   4753 

when  copy  may  be  used   4763 

forms  of,  and  rules  of  pleading  4728-4755 

what  must  contain   4730 

must  be  direct  and  certain  in  what   4732 

when   defendant  charged  by  fictitious 

name  4733,  4769 

to  charge  but  one  offenae   4734 

counts,  generally   4734 

polygamy,  cohabitation  4313 

adultery,  incest  4314 

larceny,  false  pretenses   4734 


INDICTTMBNT— conc?ud«d.  sie 

counts,  embezzlement,  larceny  f734 

forgery  4734 

robbery,  larceny   4734 

burglary,  housebreaking   4734 

statement  of  precise  time  not  uecessary. .  4737 

not  void  by  mistake  in  party  injured   473B 

words,  how  to  be  construed  4053,  4739 

statute  need  not  be  strictly  followed   4749 

when  sufficient   4741 

defects  not  pr^udicial,  disregarded   474} 

presumptions  of  law  not  stated   474S 

matten  of  judidal  notice   474S 

judgment,  how  pleaded   4741 

private  statute,  Ubel,  bow  pleaded,  4745,  474S 
for  forgery,  when  instrument  destn>yed,  4747 
for  peq'ury  or  snbomaUon  of  peijury. . .  474ft 

for  larceny  and  embezzlement  4734,  4749 

for  exhibiting  obscene  books,  etc   4750 

for  murder,  noU  4159-4161 

for  assault,  note  4195 

against  accessory   4751 

owner  of  personalty,  how  pleaded.  4755 

finding  kept  secret  47S4 

penalty  4161,  4754 

increase  of  bail  on  finding  47SS 

answer,  motion  to  set  aside,  or  plea....  4770 

time  to  plead.  4770 

arraignment — See  Arraignmetti. .  ..VJ^A^^ 

motion  to  set  aside,  grounds,  etc  4T1S 

in  writing,  when  made,  477S 

when  he«d  4774 

order,  effect   4774 

resubmisuon  4715 

gnmting  not  a  bar . . .  4715 

demurrer  to  47W 

grounds  of   4770 

in  writing.  4180 

when  heard  470 

judgment  ITSt 

when  a  bar  48(B 

resubmission  4783,  478S 

discbaige   4784 

overruled,  plea  478S 

judgment   4768 

objections  waived  if  not  taken  4787 

pleas  to  4789-4TW 

set  aside  if  challenge  to  grand  jar}' 

allowed   4701 

bail— See  Bail  ..4983-5010 

increase  on  finding  4765 

dismissed  for  lack  of  prosecution  50te 

on  motion  of  court   5068 

dismissal,  a  bar  when  SOTO 

conspiracy  to  procure  false,  etc  4156 

INDIGENT 
under  care  of  county, 

(subs.  40,  41>  511,  -2499,  25W 
prohibit  leaving  in  county,  .(sub.  43)  511,  3305 
support  by  relatives  compelled  3409,  SSW 
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INDIGENT— conrfiHift/. 

burial,  by  county  (sub.  42)  511 

by  city  (subs.  67,  79)  206 

may  sue  without  adTaocing  costs. .  .1016-1021 

abatemeot  of  taxes  8579,  8690 

INDORSSMBNT 

See  2f<egotiabU  Itutnimeats.  1663-1665 

INDUSTRIAL  SCHOOL 
boaard  <tf  tnurteea: 

conatitQted  how,  powers..  .2064,  2131,  2133 

oaths,  bonds  2133 

■erre  without  pay,  expenses  2134 

premdent,  treasurer,  superinteadent . .  2135 

secretary,  officers'  bonds  2I:I6 

to  visit  school,  inspect  books.  2137 

instructions  to  inmates  2138 

appreDticiog  inmates  2139 

who  may  be  sea^  incorripble  crim- 
inals 2140 

contzacts,  purchases  by,  etc  2067-2069 

members  not  to  be  interested 

in  3066 

prooedure  to  oommlt  to : 

order  of  court,  when  2140,  2142 

truants  and  incorrigibles  8141 

county  attorney's  duUes  2141,2142 

order  to  show  cause,  district  court  2142 

parents  or  guardian  2142 

guardian  ad  litem  2142 

service  by  sheriff,  etc  2143 

hearing  commitment  w  diachaige  8144 

commitment,  ezpenM  of.  3145 

mteoellaneotia : 

located  at  Ogden,  purpose  2130 

expense  of  keeping  at  school  2146 

term  of  commitment  extends  to  tventy- 
one  Teats  nuIesB  sooner  discharged, 

2147, 8148 

release  on  parole  2149 

girls  may  be  kept  elsewhere  SI. 50 

aiding  to  escape,  penalty   2l'>l 

unruly  conduct,  remanded  to  court. . .  3152 

INTOBMATION 

of  commission  of  crime  4611,  4615 

prosecutions  by,  after  commitment, 4509,  4688 

de6ned   4606 

local  jurisdiction  of  public  offenses,  4581-4596 

limitations  4597^603 

against  corporation   5077 

presented  in  district  court   4690 

against  a  judge   4798 

county  attorney  to  file  within  thirty  days 

aAer  commitment   4092 

need  not  chaise  crime  fur  whicli  urciised 

held   4692 

statement  on  failure  to  file   4693 

dismissal  by  county  attorney  4693,  5068 

for  failure  to  prosecute. .  .5065,  5066 
a  bar  when   5070 


INFORMATION— cOTKlw^ed.  Sbu. 

amendment  of,  before  plea.   4694 

after  plea   4694 

must  recite  commitment   4695 

must  be  signed  by  attorney  4(ioii.  IV7 1 

witnesses'  names  must  be  indorsed   4695 

rules  of  pleading  prescribed  4728 

contents   4730 

form   4731 

direct' and  certain  in  what   4733 

name  of  accused,  when  fictitious. .  .4733.  4769 

chatge  but  one  offense   4734 

conuts  generally   4734 

polygamy,  cohabitation  4313 

adnltety,  incest   4314 

larceny,  blse  pretenses   4734 

embezzlement,  larceny   < .  4734 

forgery   4734 

robbery,  larceny   4734 

burglary,  housebreaking   4734 

statement  of  precise  time  not  necessary.  4737 
not  void  by  mistake  in  party  injured. . . .  \7:iH 

words,  how  to  be  construed  4739 

statute  need  not  be  strictly  followed  •  ■  ■  ■  4940 

WEeh' sufficient   4741 

defects  not  prejudicial,  disregarded  ....  4742 

preenmptions  of  law  not  stated   4743 

matters  of  judicial  notice   4743 

judgment  how  pleaded   4744 

private  statute,  how  pleaded   4745 

for  libel,  how  pleaded   4T4(> 

for  forgery,  when  instrument  destroyed.  4T  I7 
for  peijnry  or  subornation  of  perjury. . .  4748 
for  larceny  and  embezzlement  . . ,  ,4734,  4749 

for  exhibiting  obscene  books,  etc  47S0 

against  acoessoiy   4761 

owner  of  peisonalty,  how  pleaded  ....^  4756 

finding  kept  secret   4764 

penalty  4161,  4754 

increase  of  bait  on  finding  ^ . . .  4765 

answer,  motion  to  set  aside,  or  plea ....  4770 

time  to  plead   4770 

arraignment — See  Arraignment . . .  .47."):;- 1770 

motion  to  set  aside,  grounds,  etc   4771 

in  writing   477l{ 

■  when  made   477;! 

when  heard   177 1 

order,  effect   477t 

resubmissioQ   4775 

granting  not  n  bar  ....  4776 

demurrer  to   4770 

grounds  of   4779 

in  writing   47.'^0 

when  heard   4781 

judgment   4782 

when  a  Imr  4183 

resubmission  4783,  4785 

discharge   4784 

oremiled,  plea   4766 

judgment   4786 
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mrORMATION— conc/udei.  sec 

objections  waived  if  not  taken   4787 

pleas  to  4788-4797 

bail— See  BaU  4983-5010 

increase  on  finding   4765 

new  iDformatioQ  filed,  when, 

4775,  4783,  4868 
cooBpiiMgr  to  procure  false,  etc  4156 

INHEIUTANOE 

See  Succession  2834-2850 

rNJUNonoN 

granted  when,  geaerallj   3058 

to  restrain  waste  3266,  3618 

to  permit  mining  deTdopment..  3134 
in  action  for  separate  mainte- 
nance  1219 

to  prevent  foreclosure  of  chattel 

mortgage  b;  advertisement . .  163 

defined   3057 

issued  by  judge  or  court   3057 

jurisdiction,  supreme  court   654 

district  court   670 

ex  parte  application  from  other  district,  680 

power  of  judge  at  chambers  682,  712 

order  to  show  cause   3059 

restraint   3059 

pleadings,  etc.,  when  served   3059 

verified,  when   3059 

cause  heard  upon   3059 

undertaking  required,  form   3060 

not  required  when   3060 

exception  to  snretiea   3060 

justification   3060 

to  suspend  ordinary  buuness  of  corpo- 
ration, notice   3061 

notice,  granted  without,  when   3059 

required  when   3059 

to  dissolve   3062 

motion  to  dissolve  or  modify   3062 

affidavits,  evidence  on   3062 

when  should  be  dissolved  or  modified. . .  .1063 

may  issue  on  a  holiday   7U1 

may  be  served  on  a  holiday   701 

stays  statute  of  limitations   2894 

vacating  .3062,  3063 

not  granted  to  restrain  taxes,  except, 

2683-26B6 

order  in  pi-oceedings  supplementary   3281 

order  issued  without  noUce  revoked  with- 
out notice  3068,  3328 

INJURY— See  Damage*. 

INNK£IMP£IRS 

refusing  to  receive  guests   4471 

penalty  for  false  representations  to   4470 

have  a  lien  on  baggage,  etc  1401 

foreclosure   1405 

ZNNOOBNOE 
presumed  until  contrary  is  shown   4848 


INQT7BST  Ski 

justice  of  the  peace  to  hold  1221 

of  another  precinct  to  hold,  when,  1223 

warrant  for  qualified  jurors  1223 

form  1224 

service  and  return  123S 

jury  of  inquest  defined  1298 

juror,  who  competent  1296,  1297 

incompetent.  1296 

exempt  1299 

failure  of  juror  to  qipear  132S 

oath  of  juror  13S8 

witneases,  subpoena,  contempt — .....  1SS7 

oath  of.   Vm 

testimony  to  be  written,  when  129 

post  mortem  examination,  expert  testi- 
mony, stenographer  1230 

verdict,  form  of  1211 

not  made  public,  when  123S 

wartant  of  arrest  upon  1233, 1234 

form  of.  1235 

complaint  unnecessaiy,  123& 

disposal  of  body,  expense  of  burial  1237 

register  to  be  kept,  form  1336 

disposal  of  deceased's  property,  affidavit,  1239 
expense  of,  pud  by  county,  etc. . . .  .538,  1240 

fees  of  jurors,  certificate.  999,  1001 

of  witnesses,  certificate.  1000,  1001 

of  justice   918 

INSANB 
See  Insane  Asylnm. 

"incompetent"  defined   4001 

"  insane  person  "  includes  whom  

incompetent  as  juror  !S9'T 

guardian  appointed  for,  when  committed 

to  asylum  2181 

to  pay  expenses  at  asylum,  2181-2183 
commitment  to  asylum,  proceeding8,2171-2I90 

guardian  appointed  for,  petition   4009 

oath  and  bond   3991 

ad  litem  (J.  C.  3679),  2908 

duties  of  guardian  2181-2183,  4003-t0l9 

petition  for  restoration  to  capacity,  2190,  4002 

cruel  treatment,  etc  2202,  4273 

disposal  (tf  liqnors  to  1249 

ttatnte  of  limitations  as  affected  by, 

8871,  S87S,  2889 

guardians  for,  in  actions  2907,  2908 

service  on  guardian  2948,  4046 

as  parties  to  action, 

(J.  C.  3679),  2907,  4009,  40W 

cannot  be  tried,  etc.,  for  crime, 

4071,  49H,  5052 

incapable  of  committing  crime  4071 

non-resident  insane,  disposition  of.  2187 

in  asylum,  inquiry  into  sanity  2190 

abatement  of  taxes  of  2579,  2690 

oonviota  and  aoouoed  persons : 

inquiry  into  sani^  5052-5056 

burden  of  pro(^,  note  
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SBJLIftm — eoTiduded. 
ooniriote  and  accused  persons— coti- 

dtuled.  Sec. 

kept  in  asylum,  when   5057 

expense  of   5060 

commitment  exonerates  bail   6058 

sentenced  to  death,  inquiry  4931-4935 

convicts,  inquiry  into  sanity  of   5053 

released  from  asylum  when   5059 

time  in  asylam  deducted  from  term. . .  5059 

cost  of  examination  5060,  5061 

expense  of  keeping  in  asylum  . .  .5060,  5061 
[KS^2TB  ASTIiUM 

located  at  Provo  3163 

objects  2154 

l>oax-<l  of  oommlsBionera : 

gOTernor,  state  treasurer,  state  auditor,  2155 

allowed  traveling  expenses   1256 

powers  and  duties   2157 

by-laws   2158 

record,  meetings,  quorum   2159 

control  of  all  insane  persons   2160 

removal  of  employees,  etc   2161 

report  to  state  auditor.   2162 

secretary,  duties,  salary  2163 

treasurer,  duties,  bond,  salary   2164 

contract,  build  by,  etc  2067-2069 

officer,  etc. ,  not  interested  in,  2066 
medical  auperintendent : 

duties,  powers  3165 

attendants,  salaries.  2165 

quarterly  estimate  of  expenses  2166 

supplies,  how  purchased  2107 

records  and  reports,  inspection  2168 

salary   2168 

asmstant  physician,  salary   2169 

steward,  bond,  duties   2170 

to  furnish  judges  with  blanks   2173 

proceedincTS  for  admission : 

judge,  district,  has  cogni/jince  of  2171 

of  another  district,  when  2171 

blanks  furnished  to   2172 

warrant  issued,  when   2174 

form  of   2174 

deciuon  after  physician's  report, 

order   2177 

warrant  of  commitment   2179 

to  appoint  guardian,  when  2181 

bond  of  guardian  2182 

to  give  notice  when  property  ex- 
hausted 2183 

chairman  of  coun^  board  may  act, 

when  2171 

application  by  verified  information  . . .  2173 

may  be  resisted  3175 

Clearing,  physicians  to  be  called  2175 

examination  2176 

certificate  2176 

form...  2178 
fee  of.  2197 


INSANB  ASYXjUM— concluded.  8ec 
XMTOoeedingrs  tor  admission— conef'd. 
admittance  refused  fot  lack  of  room, 

notice  2184,  2200 

conveying  patient  to  asylum,  expenses,  2185 
miscellaneous : 

return  of  harmless  or  incurable   •'A^li 

non-reaident  insane,  disposition  of  

removal  of  patient  by  friends,  bond. . .  2188 

retnrn  to  asylum   ^'1^9 

want  of  room,  precedence  of  patienti', 

2191,  -.i-JdO 
patient's  estate  liable  for  expense, 

2181,  2182,  2183,  :J192 

bond  for  payment  of  expense   '-^183 

patient  with  infectious  disease  not  ad- 
mitted 31^ 

patient  may  have  special  care,  expensdt  3194 
officers,  etc.,  exempt  from  jury  attd 

militia  service  S195 

inquiry  into  sanity  of  patient  2190,  4002 

proceedings .  .3190,  4002 
discbarge  . . .  .3190,  4003 
unlawful  restraint  of  insane  forbidden,  2196 
expense  of  commitment,  etc.,  paid  by 

county  2198 

county  may  recover   2198 

indigent  insane  supported  by  county, .  2199 
attempt  to  consign  person  unlawfully, 

penalty   2201 

cruelty  to  insane  person   2202 

trespass  on  grounds   2203 

abducting  patient,  penalty   2204 

brining  insane  into  state,  penalty. . , ,  2305 

penalties  generally.   8306 

LNSOLVENOY 
insolvent  estate  in  probate  settied  within 

one  year  3846 

insolvent  bank  receiving  deposits  4413 

assignment — See  Asngnmeni  84-104 

INSPBOnON 

of  writings,  accounts,  etc.,  demand  for, 

2984,  2985,  2988,  3401,  3474,  M-U 

of  public  records   ;i:{75 

of  property,  etc.,  by  jury  3152, 

of  foods,  etc.,  by  dairy  corn's  244ti  -'  l.'iO 

by  cities  (subs.  45,  47  i  .'Mi; 

by  counties  (sub.  16)  511 

of  liquors  3447,  2448 

of  books  by  state  auditor   2421 

by  county  auditor   612 

of  corporation  339,  4415 

of  bees  139-143 

of  dams,  etc.,  by  state  engineer  2451,  3455 

of  coal  mines  1513-1515 

of  scales  at  coal  mine   1634 

of  fruit  trees,  etc   Il77 

INSTITUTES 

farmers',  provided  for  2095-2098 

school  teaehera'  171^ 
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INSTRUOTIONS  TO  JURY 

civil  prooedtire:  sec. 

lieCoreargiimeiiC  3147 

ill  writing,  exception   3147 

requests  3148 

refilled,,  marked   3148 

numbered,  read  without  explanation, .  3149 

jury  may  take   3150 

filed,  part  of  judgment  roll  3151,  3197 

after  retirement  of  jury  315B 

exceptions  taken  at  time  3151 

may  be  given  on  holiday   701 

oriminal  procedure: 

as  in  civil  procedure   4845 

need  cot  be  excepted  to   4948 

to  grand  jury  4710 

INSTRtTMEMTS 

may  be  inspected  2<Je.>,  3401,  3474,  3721 

penalty  for  tearing  or  destmyiiig   4439 

larceny  of   4:163 

larceny  of  undelivered   4365 

when  execution  deemed  admitted, 

(J.  C.  :1723),  2984 
conveying  real  property — See  Convejfatim. 
fotgery — See  Forgery. 

offering  forged  for  record   4121 

in  evidence   4131 

form  of  acknowledgment  to.   1989 

private  seal  not  necessary  1976,  3399 

an  act  validating  2007-2009 

of  record,  notice  imported  hy  defective, 

2007-2010 

action  on,  limitation,  six  years   2875 

of  record  open  to  inspection   3375 

recorded  by  county  recorder  618,  625 

in  evidence,  acknowledged,  effect   3407 

admission  of  genuineness   3405 

alteration,  explanation.  3411 

certification,  form  of,  seal   3392 

copy  refused,  exclusion   3474 

genaineness,  effect  of  refusal  to 

admit   3473 

handwritirg,  proof.  3403,  3404 

inspection  refused,  effect  2985 

notice  to  produce,  eflect   3401 

of  decedent,  when  admissible. . .  3406 

private  generally  3396,  3411 

public,  record  of,  proof   3388 

representation  of  credit   2468 

secondary  evidence   3410 

aent  by  telegraph,  effect   2700 

validated  2007-2010 

INSUBANOB— See  Instirance  CiHnpanies. 

dceisions  affecting,  note   2488 

money  when  exempt  from  execution  1159 

exempt  on  assignment   88 

burning  to  obtain,  penalty   4402 

presenting  false  claim,  penalty   4403 

of  title  to  real  estate   424 

of  county  building!)  (sub.  34)  511 


ZNSnKANOB  OOMPAmBS 

how  formed  314,  315,  « 

powera,  etc.,  capital   40 

mutual,  showing  for  incorporation  

assessment  companies,  guaranty  Ibnd...  4B 

investment  of  capital  

statement,  annual,  filed  sec' j  of  state. . .  40 

quarterly,  published  

foreign,  service  agent,  statement  

certificate  of  authority,  sec'y  of  state- ...  41i 
omiued,  penalt?,  411 

renewal   41' 

certificate  withholding  or  revokiag.. .  .413,  41) 

fiulure  to  comply  with  law,  penalt3r   41i 

a^ent  or  ofGoer  of  nnanthorized,  penalty,  tij 
examination  by  bank  examiner,  414,  S441-344j 
result  published,  wben  . . .  .■  41 

dissolution   4£ 

fees  of  examiner,  etc, 

416,  417,  960,  3441 
when  diBBolved  on  proceeding  of  attor- 
ney general   4IS 

proTiuonsdonotapplytobeQeTolentjetc.,  4H 

tax  on  premiums   419 

statement,  annual,  of  business  done   430 

certified  to  treasurer. .  ^1 

penalties   429 

of  titles  to  real  estate   4S4 

limited  partnership  not  to  do  business  as,  1887' 

burning  to  obtain  insurance,  penalty   4403 

presenting  false  claim  to,  penalty   4403 

INTENT 

to  defraud,  person  immaterial   4054 

a  necessary  element  to  crime   4066 

how  manifested   406> 

how  dmnkenness  may  affect   4070 

criminal  n^ligence  the  same  as  4068 

will  construed  according  to  3^ 

to  kill,  assault  with  4178 

to  commit  murder,  poison  4177 

to  commit  felony.  4179-4181 

to  deft^nd,  assignment  made  with  4146 

to  steal,  noU  ',.  4K5 

INTEREST 

eight  per  cent  lawful  when  not  agreed  . .  1341 

any  rate  may  be  agreed  upon  1341 

judgment  bears  same  as  contract  1241 

payment  extends  statute  of  limitations. .  3898 

iocladed  in  judgment   3353 

on  legacy  2813,  2818 

on  debts  of  insolvent  estate  3S55 

on  coun^  school  bonda  1804 

on  city  school  bonds  IMS 

on  county  bonds  .514,519 

limitation  on,  to  be  paid  on  certain  boadi 

of  city,  town,  etc  'IW* 

rate  of^  on  notes  for  state  lands  

rate  of,  on  loans  from  state  land  funds. .  3S< 
on  unpaid  warrants  on  state  reservoir 

funcT.  2W 
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DTTERPLEADEB  gsc 

generally  2924 

INTERFBETATION— See  Coiuti-uetion. 
Xti  TKitFRETER 

subject  to  sul^pcena.  3416,  5023 

witness  fee  and  per  diem   1007 

INTEIRItOOATOBIBS— See  Depositioiis. 

INTERVENTION 

what  is,  when  allowed   2025 

in  action  to  foreclose  lien   1391 

of  oHicers  in  what  cases   4520 

of  persons  assisting  officers   4521 

INTESTA07 

interpretation  of  will  to  avoid   2776 

TNTIMTDATION 

of  elector  898,  890 

of  witness  4135 

INTOXIOATINO  UQUOBS 
license: 

necessary  to  deal-  in  1242 

who  may  grant   124:t 

cities  may  prohibit  Bale.  .(aub.  41)  y06,  12.>(i 

in  cities  (sub.  41)  206 

in  towns  (sub.  6)  :i03 

petition,  bond. ,   1243 

rate,  time.   1244 

refused  for  good  cause   124.i 

rate,  near  city  or  town   1245 

revocation,  notice   1247 

payment  for,  form  of  1248 

selling  without,  penalty   1253 

miacellaneous : 

selling  to  minora  or  insane  1249,  4245 

to  Indians   429S 

to  habitual  drunkard   1249 

near  Indian  reservation   4299 

on  Sunday   1250 

to  female  in  wine  room   1246 

on  holiday,  when  forbidden, 

1359,  13C0 

vithont  license  125:1 

on  election  day   1257 

at  camp  meeting   4241 

at  theatres,  etc   42;i7 

permitting  gambling,  cards,  etc   1250 

sleeping,  dancing   1250 

disorderly  conduct,  etc.  ..  1250 
married  woman  may  sue  vendor  for 

damages,  when   ]2-,l 

bill  for,  cannot  sue  on,  when  1252 

suit  for  damages  or  expenses   1254 

on  bond,  justices'  jurisdiction  1254 

execution  of  judgment   1255 

rights  of  cities  and  towns  preserved. .  125fi 
physician's  false  prescription  to  evade 

'»*   1258 

proclamation  forbidding  sale  on  legal 
tioliday   J259 


INTOXIOATINO-  UiQJJORS-conduded. 
mlscoUaneous— conc/wrfed.  sec. 

introducing  in  polling  place   911 

not  to  be  sold  witliin  fifty  feet  of  poll- 
ing place   911 

adulterating  4393 

inspection  by  food  commissioner   2447 

mroxiOATioN 

no  excuse  for  crime,  mitigation  1070 

of  physicians  wlicn  a  crime   .1-2(17 

of  engineer  or  railroad  einplo^vco   4292 

INVENTORY 

of  estates  of  decedents  3841-3845 

of  ward's  estate  4010 

made  by  legatee  for  life  ggja 

on  return  of  search  warrant  SOSt 

copy  delivered,  ^U90 

INVESTMENT 

by  executors  or  administrators   3925 

bygaardian  4010,  4017 

by  referee  on  partition  35,-H.  ;{.->.">[> 

by  slate  land  board   2;j,-,7 

IRON  OOUNTT 

boundaries   ^gg 

IRRia-ATION  AND  WATER  RZ0BTS 

See  Water  Bights  1981-1288 

ISSXTBS 

trial  of— See  Trial. 

calendar,  how  made  up.  3131 

criminal  4113,4114 

Of  law:  ^ 

onse  how  (J.  C.  .'ni5),  ai2A.  3126 

trial  by  court  (J.  C.  37171.  ;:1l>7 

first  disposed  of   :112H 

separate  trial  ordered  when   3130 

of  fact: 

ai'ise  how  (J.  c.  371«),  3186 

when  tried  by  jury.  2854,  3IS8,  3478 

separate  trial,  when  ai30 

tried  by  court  unless  jury  demanded, 

(J.  C.  3718)i  3167 

m  probate  court,  how  tried  4041,  4042 

in  criminal  coses,  how  tried, 

(J.  C.  5139),  4810 

in  criminal  cases   ^^i09 

in  criminal  libel,  for  the  juiy. . ,  .4lfl!(,  4ji7r> 
JACK  RABBIT 

destruction  of,  bounty   2039 

JAIL 

county,  separate  confinement  of  pri8oner9,  ffJ7 
confinement  of  U.  S.  prisoners. .  BBl 

'"build  (snb.  22)871 

expenses,  a  county  charge   S38 

sheriff  in  charge  375,  676 

extra  guard  for   759 

jailer  to  deliver  legal  notices  to  prison- 

  578 

city  to  provide  (aub.  63^  306 
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JAUj — concluded.  sec 

town  may  provide  ,   303 

maliciouB  injury  to.   4433 

escape  from,  penalty  4116,  4118 

jariediction  of  action   4694 

JBOPABDY 

no  pereon  to  be  twice  put  in, 

4S15,  4688,  4580,  4794,  4795,  5070 

plQB,  how  put  ID  (J.  C.  6129),  4788,  4769 

verdict  of,  form  (J.  0.  6147),  4891 

JOIKDKR 

of  cauaea  of  action  2961 

of  parties— See  PaHiea  2902-2927 

of  coants  in  indictment  4213,  4314,  4734 

JOINT  AUTHORITY 

to  several,  exercised  by  majority   2496 

to  execntora  and  administrators   3910 

to  arbitrators  3226,  3481 

to  referees   3481 

JOINT  DEBTORS 
appearance  of  part,  service  on  others. . .  2943 

when  severally  liable,  action  against  2918 

not  all  served,  time  for  service   3943 

BummoDE  after  judgment, 

proceedings  3201-3206 

judgment. ...  (J.  C.  3728),  2954 
3185,  3186,  3201 

execution  (J.  C.  3728),  3234 

contribution  as  between   3270 

release  of,  by  creditor  2037,  2038 

principal  releases  surety   2038 

JOINT  DBFICNDANTS— See  D^endanU. 

JOINT  TENANTS 

OS  parties  to  actions  2916,  2919 

JUAB  OOUNTT 

boandaries   469 

JUDGE 

see  the  titie  of  the  court. 

may  be  a  witness   3415 

may  take  deposition  when   3462 

information  or  indictment  against   4796 

pro  tempore  may  try  cause  when   665 

power   685 

compensation   666 

JUDGMENT.  OIVHj  PROCEDURE 
on  dismiBsal  or  nonsuit : 

by  plaintiff  before  ^al   3161 

by  consent   3181 

by  court,  plaintiff  not  appearing.  3181 

abandoning  3181 

non-suited.   3181 

on  neglecting  to  enter  judgment   3181 

not  a  bar  unless  on  merits   3189 

offer  of  evidence  after  non-suit  over- 
ruled, not  a  waiver   3181 

entry  3181 

costs  assessed  3190,  3345 


JUDGEMENT,  OiVlL  PROOBDUXtB- 

contintud. 

by  defi&ult:  sic. 
when  complaint  controverted  in  part. .  3180 

for  monej,  clerk  to  enter  31  TO 

complaint  to  be  verified. . .  3179 

proof  before  entiy  when  317S 

referee  to  take  when  3179 

jmy  to  assess  damages  when  3171 

after  service  by  pablication  3171 

right  WMved  if  not  demanded  3180 

relief  cannot  exceed  demand  3187 

agiunst  a  garnishee  3098-3100 

set  aside,  terms   3006 

divorce,  not  granted  by  1211 

In  ffeneral: 

defined  3HS 

against  one  or  more  parties  3184,  3196 

principal  and  sureties  316S 

married  woman  318S 

county,  payment   534 

executors,  etc   3868 

garnishee  3096-3100 

a  discharge  3101 

debt  not  dne  3108 

parties  on  other  side  3181 

interest  and  costs  included   3353 

on  the  merits,  when  3Itt 

interest,  rate  IStt 

on  foreclosure  of  lien,  deBciencj  1393 

of  mortgage  3tt8 

when  joint  debtors  not  all  served, 

2927,  3201-3306 

on  demurrer  3171 

enforced  by  garnishment  3113 

for  execution  of  conveyance,  enforce- 
ment  3279 

order  to  pay  money,  enforced  as   3337 

foreign,  in  evidence  3334-338S 

on  quo  warranto  3620-3623 

on  partition  3Sa& 

on  mandamus,  certiorari,  etc  3G9B 

termination  of  plaintiff's  title  pendinf 

action  K13 

attachmentbefbreclaimdiie,jadgmea^  308S 

proceeds  retained  307B 

judgment  satisfiod  ont  of 

.  proceeds   3080 

judgment   for  defendant, 

proceedings  3083 

on  contempt,  limitation  33ffT 

on  trial  by  court  3171 

on  counterclaim,  mnst  be  demanded..  2975 

complaint  must  demand  relief.  2900 

action  on,  limitation  eight  years.  3974 

pleading,  jurisdiction  not  pleaded, 

2990,  4717 

for  taking  exempt  property  is  exempt,  3244 

reference  to  complete  3171,  3173 

on  special  verdict  3163,  31« 
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Trxa-METNT,  OrVTL  PROOBDURE— 

fax  s&n&Tal—ecndttded.  Sec. 

by  confession,  statement,  etc  3313-3215 

on  ofier  to  compromise.  3217 

on  agreed  statement  of  &cta  3218-3220 

on  arbitration  3227-3230 

not  appealable,  when.. . .  3230 

entry  at  any  time   681 

on  approval  of  referee's  report. .  3177 
on  retdiot  within  twenty-four 

hours.  3191 

judgment  book  3195,  3198 

case  reserred,  party  may  call  np  3193 

on  counterclaim  3193 

on  action  for  personal  property  3194 

when  party  dies  after  verdict  3196 

presentment  to  executor,  etc   3860 

of  U.  S.  commiBsiooer's  court,  process 

upon   2480 

deficientgr,  on  mechanic's  lien  1393 

on  mortgage   3499 

judgment  roll : 

how  constituted  3197 

instructions  part  of   3151 

judgment  by  confession   3216 

when  controversy  submitted   '£il9 

oa  dissolution  of  corporation.   3667 

on  certiorari   3639 

lien  of: 

for  five  years  3198 

docketing,  tnoBcript  9837,  3198 

recording  in  oUier  counties,  notice, 

634,  SOOO,  3198 

«f  U.  S.  courts  1389,  1390 

rendered  after  deatii  not  a  lien  3196 

abstract  from  justice's  court   3Td4 

attaches  to  petsonalty  only  on  levy. . .  3340 
oosta: 

adjudged  on  dismissal  3190,  3345 

when  of  course  3339,  3340 

when  discretionary  3341,  3342 

when  tender  made  before  trial   3347 

satiaf  action : 

iu  whole  or  in  part,  by  whom   3207 

authority  of  attorney   115 

by  attorney  when  authority  revoked, 

effect.   3208 

when  filed,  entry  by  clerk   3209 

directed  by  court,  when  3210 

discharges  lien  3211 

payments  to  be  indorsed  on  execution,  3211 
transcript  filed  in  other  county,  when,  3313 

of  U.  S.  courts   1290 

entered  on  docket  3199 

oa  appeal: 

final,  reviewed  on   ^00 

tgunst  snretiea  on  motion   3307 

lure^  piling,  substituted  to  rights  . . .  3496 

power  of  supreme  court  over   655 

87 


JUDGMENT,  OIVTL  PROOBDURE— 

concluded. 

in  probate  cases—  8>c 

enforced  as  in  other  civil  cases   4041 

validity,  conclusiveness, 

3779,  3790,  3946,  3955,  WMi 

entered  on  record   4039 

made  by  clerk   3784 

affecting  realty,  filed  for  record  with 

county  recorder   4040 

costs  included   4041 

Jiiatloe'a  ooort : 

on  default  -.3707,  3708 

proof.   3707 

setting  aside     3694 

not  to  exceed  demand   3707 

to  be  less  than  f300  688-690 

by  confession   321fi,  3723 

on  dismissal,  grounds   ^1724 

entrj- after  verdict,  immediately   37;i5 

after  decision,  within  two  days. .  3736 

on  docket  3757 

prima  facie  evidence   3758 

when  counterclaim  established   3727 

against  joint  defendants  not  all  served,  37-^6 

form  3729 

in  excess  of  jurisdiction,  part  remitted,  3730 

after  offer  of  compromise.   3731 

costs  to  be  included.   ^ . . .  3733 

abstract  of,  form   3733 

filing  in  district  court,  lien, 

3734,  3735,  3738 

execution  of  3737-3741 

from  district  court. ^735 

for  contempt,  limitation   3766 

foreign  in  evidence  3390,  3391 

appeal  from,  time   3744 

undertaking  to  stay  3747,  3748 

judgment  against  sureties  3747 

jurisdiction,  when  dismissed . . .  3761 
purchase  by  justice  or  constable,  pen- 
alty  4110 

JUDaMENT,  CRIMINAL  FBO- 
OEDXTBE 
dlstriot  court: 
on  verdict  against  one  or  more,.. , . . .  4894 

of  acquittal   4899 

on  demurrer,  final  when. .  .4516,  4783,  4786 

how  pleaded   4744 

arrest  of,  grounds  of  motion   4SXI1 

on  motion  of  court.   4902 

effect  ,  49(Kf 

discharge   4804 

on  plea  of  guilty  4016 

of  conviction,  when  pronounced   4805 

degree  of  crime,  determination .  .4892^  4906 

defendant  present,  if  for  felony   4907 

failing  to  appear,  forfeiture,  4908 

bench  warrant  for   4909-4913 

asked  to  show  cause  4913 
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JTJDGMHNT,  ORIMZNAli  FRO- 
OBDUHB — conduded. 
district  oonrt— concluded.  smc 

defenn  against,  insaiii^,  etc  4914 

pronounced  when  4906,  4916 

fiM^  in  mitigation,  etc..  4916,  4917 

on  coDvictioQ  of  two  or  more  offenses,  4918 

fine,  imprisonmeot  4919,  4926 

a  lien   4920 

execatioD   4925 

against  complaining  vitnesB   4922 

entiy  upon  minutes   4923 

judgment  roll   4923 

execution  of— See  ExecuHon  4924-4942 

insaai^  of  defendant,  inqniiy  into, 

6053-^1 

order  made  after,  deemed  excepted  to,  4944 

appeal  from  final  judgment.   4957 

from  order  afterjadgment.  . . .  4057 

judgment  on  4972-4982 

Justloe'B  court: 

limitation  on  punishment,  691,  note, . .  6164 

on  demnirer  6137 

(rf' acquittal  6166 

on  plea  of  gnilty  6164 

arrest  of,  motion,  grounds  6161,  6153 

granted,  eff^ect.  6163 

time  fta  pronoundng  6164 

for  fine  and  imprisonment  6156 

how  satisfied  5155,  5157 

of  imprisoDment,  how  enforced  6168 

agunst  complainiDg  witoeaa   6156 

appeal  from,  thirty  days  5160 

proceedings  5160-6167 

JTTDGMHNT  ROLIj 

how  constituted  ,  3197 

instructionB  part  of.  3161 

judgment  by  confession  3316 

when  controversy  submitted  3219 

on  dissoluUon  of  cotporation   3867 

on  certiorari   3639 

criminal  procedure  4S3IS 

JUBIOIAIi  NOtiOB 

taken  of  what  173,  176,  3374 

imparted  to  jury   3479 

JUDIOIATi  BBOOBB— See  Judgment. 

defined   3383 

foreign,  in  evidence  3384r-3386,  3390,  3391 

JUBISDZCmON 

supreme  court,  original   664 

appellate, 

654,  655,  3320,  4975-4982 

district  court,  original   670 

appellate   671 

probate  matters  670,  3778 

in  suit  by  state  auditor   2421 

justice's  court,  civil  casAS  688,  689 

criminal  cases   691 

limited  to  powers  conferred  3771 


JUBISDlCmOH—condtided. 
justice's  conrt,  process  to  taf  part  ef 

conntj  

of  ci^.  (snb.88}206,23» 

town   3(ft 

conrtft-martiol  148i-14n 

place  of  trials-See  Hooe  0/  Tn^ 

given,  means  to  enforce  given   T^i 

attaches  when  2S5&  ; 

objection  to,  never  wuved  2967,  4781 

not  pleaded  in  action  on  judgment  S999 

jurisdictional  facta  not  recited  in  probate 

order  4009 

demurrer  for  lack  of.  3963,  <7T> 

justice's  court  3883,  SIX 

JUZtOBS 
impaneling  and  conduct  on  trial— See 
Jurjf. 

who  competent.  12ST 

incompetent  l^K 

exempt  1299,  218S,  SH» 

affidavit  of.  1361 

to  report  attendance  daily   MS 

excused  wheu  13W 

Jury  conmilsaionera: 

appoint  by  district  judge,  when  13IB 

qualifications  1302 

oath  ,  13B 

disqualification   13H 

foiling  to  accept  or  diacha^  doties  a 

contempt  of  court  13H 

vacancy,  compensation  13(& 

names  of  jurors,  how  selected,  when,  130S 

number  selected,  list  1397 

list  certified  to  district  clerk. . .  1307 

kept  free  from  intrusion  

drawlnff,  Bunmuminsr: 
drawing,  jury  box,  names  how  pre- 
pared  1309 

drawing,  officers  to  be  present  1319 

when  take  place  1310 

additional  names  1312 

open  venire  when  issued  131S 

iUegsUy  drawing,  penalty  4Ifl0 

each  judge  in  district  may  draw  b^m- 

rate  paneL  1313 

lut,  furnished  when  fees  paid  1314 

venire,  p.  o.  address  insertfld  VSlb 

service  by  mail  W& 

personal  service  1315 

to  another  locality  lU? 

names  of  trial  jurors,  how  kept  131$ 

trial  jury  box  1318,  8i» 

summoned  for  justice's  court..... 1330-13S 
fees: 

of  grand  and  trial  jurors   9tt 

certificates  983,  906,  WT 

justice's  court  lOBl 

void  after  one  year.  1KB 

certification.   Vt 
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JUBORS— concluded, 

fees — concluded.  gm 

certificates,  false,  peoalty   1030 

officer  purchasing,  peDalty,  1031 

at  inquest   999 

in  justice's  court   999 

in  civil  cases  a  county  charge   538 

in  criminal  cases  a  state  charge   1012 

in  justice's  court,  party  pays   1003 

at  inquest  a  county  charge   538 

JURY 

deHned   1291 

selecting,  drawing,  etc.— See  Juron. 
comniisBionen — See  Juron. 
fees — See  Jurorti. 

corrupting,  penalties  4104-4108 


ffrand  Jury: 

See  Grand  Jury. 
of  Inquest: 
See  iTiqaat. 
<Uatiiat  oourt,  dvil  procedure: 

eight  or  leas  jurors   1295 

waived  unless  demanded  312^  3167 

demand  for,  deposit  10U2,  3139 

open  venire  when  issued  1312 

^rawn  from  trial  jury  box  1318,  3135 

issues  triable  by  3128 

special  tried  by,  when   3854 

when  juror  excused  1300 

challenge,  defined   3136 

who  may  offer   3137 

joinder  in  3137 

peremptory,  three  3143 

for  cause,  grounds   3144 

how  tried  3145 

panel  defined  3138 

challenge  to,  defined  3139 

grounds  3140 

when  and  how  taken,  3141 
decision,  effect  of. . . .  3142 

oath  of.  3146 

inatractions  before  argument  3147 

in  writing,  exception  3147 

reqnested  8148 

refused,  to  be  marked. . . .  3146 
modified,  to  be  marked  . .  3148 

numbered  3149 

read  without  comment. . .  3149 

signed   3150 

filed,  part  of  judgment  roll, 

3151,  3197 

jury  may  take  out  3150 

return  for  further  3156 

view  by,  when  ordered  and  allowed, . .  3152 

admonition  on  separating  3153 

<leliberation,conduct,proceedings,31 54-3156 

sick  juror,  proceeding   3157 

juror  aa  a  witness,  effect  3415 


verdict,  three-fourths  may  find. .  .3160-3166 


JXJRY— continued. 
district  court,  civil  prooedure— con- 


cluded. (tSC. 

verdict,  corrected  when   3161 

general  or  special   3163 

polling  jury   3160 

special,  effect  3162,  3163 

for  money,  counterclaim   3164 

for  personal  property   3166 

entry  of,  time  3166,  3191 

excessive  damages,  new  trial . .  3292 

discharged,  when  and  how   3157 

misconduct,  grounds  for  new  trial   3292 

judges  of  facts  3147,  3478 

of  effect  of  evidence   3413 

credibility  of  witnesses  for   3412 

dlBtrict  court,  probate  proceedings : 

issues  tried  as  in  other  cases   4041 

jury  waived  unless  demanded   4048 

district  court,  criminal  procedure: 

twelve  in  capital  cases   1296 

eight  in  cases  not  capital   1295 

or  less  if  for  a  misdetifeanor. . . .  139fi 

waiver  on  trial  for  misdemeanw.   4810 

when  juror  excused   1300 

panel  defined   4616 

ckalleoge  defined   4616 

to  panel,  by  whom   4619 

grounds   4620 

when  taken   4821 

exception   4822 

amendment   4823 

trial  of   4824 

allowed,  effect   4825 

challenge  to  juror,  defendant  warned..  4826 

kinds.   4697 

when  taken   4828 

peremptory,  number.  .4829,  4830 

for  cause,  general   4832 

particular   4833 

implied  bias,  4834, 4836 

exemption   4835 

actual  bias   4836 

opinion   4836 

may  be  oral   4836 

exception  to   4837 

trial  of  4638-4840 

decision,  entry   4841 

order  of.  4842,  4843 

peremptory,  oral   4829 

number   4830 

•   order  of.   4844 

inatrnctiona  as  in  civil  cases,  except.. .  4846 
see  "civil  procedure"  above. 

jury  may  take   4881 

dischai^e  on  order  of  court,  4863,  4864,  4668 

juror  as  a  witness   4869 

view  by   4870 

oath  of  officer  4870,  4871 

court  to  admonish  jury   4«72 
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JURT—eomdmied. 

amduded.  ste. 

dck  jnior,  proceedii^  4873.  4883 

KtiremeDt   4877 

kept  together.   4880 

food,  etc   4880 

papera,  etc.,  mmj  t«ke   4881 

iDStniclions  after  4882 

dingreemeot,  discharge.   4884 

Terdict,  eotry   4898 

declared   4890 

form   4891 

degree  of  crime   4893 

offense  incladed  in  charge. . . .  4893 

against  one  or  more   4894 

infornial,  reconuderation   4895 

of  acqnittaL  4896,  4899 

polliDgjoiy  4887,4898 

xeeordiDg....   4898 

discharge   4898 

Jturtloe'B  oourt,  cirfl  i^noednre: 

qnalificatioiu  1297,  1321 

demasd  for,  deposit.  1003 

number,  four  or  less  1395 

eight  sommoned  1323 

how  summoned  1326,  1321 

fee  and  mileage   999 

waiTed  Dnlesa  demanded  3718 

challenge,  peremptory,  three   3730 

for  cause,  grounds  3720 

tried  bj  court. . .  3720 

mdiet,  jadgment  at  once.   3725 

JnsUoe's    oonrtk  oriiniiwl  pro- 
oedniei 

qnalificatioiu  1297,  1321 

nomber,  four  or  lew  1396 

eight  sununoned   1323 

how  summoned  1320,  1331 

fee  and  mileage   999 

certificate  1001 

trial  under  city  ordinance   341 

waived  unless  demanded  6139 

challenge,  proceedings  5140 

oath  5141 

not  chai^d  as  to  facta  6143 

retirement  ,  6144 

verdict,  entry  6146 

as  to  one  or  more  6146 

form  5147 

acquittal,  diachaige  6166 

disagreement,  discharge  6148 

uck  juror,  proceedings  6160 

JCTSnOB  OF  THB  FBAOB 

a  precinct  officer.   644 

election,  terms  .545,  781 

qnalificatioo,  residence  640,  667 

bond,  approval   551 

duties   649 


J  U  UfL'lVS  or  THB  PBAOB— emf  A  fts. 

court  attended  by  coostable.   MS 

court  held  in  precinct,excepCiBeitieSr^c.  687 

not  to  acknowledge  deeds,  etc   M 

jurisdiction  688-an 

civil  ....688^  on 

criminal   Ml 

limited  to  that  gtauted   3771 

title  to  realty  not  subject  of^  3674 

process  to  any  part  of  county  690,  3GS 

ci^,  election   213 

jurisdiction  (sob.  68)  20$,  S39 

practice,  appeals.   3K) 

when  allowed.   311 

vacant^   3tt 

disqualification   Stt 

salary   9tt 

fines  paid  to  city  treasurer  

warrants,  to  whom  issued   SN 

town,  offenses  nnder  ordinances   3BX 

jurisdiction.   3B8 

■essionB  public,  excepL  4SE,  flK 

powers    courts  generally  0B7, 713 

to  hold  inquest»-^Bee  Liquet  1331-lW 

may  enfcwee  attendance  of  witnesses 

before  com.  to  take  depositions  341S 

certifying  fitlsely  as  to  jarots*  or  wit- 
nesses' fees,  a  felony  1099 

purchasing  a  judgment,  penalty  4110 

service  of  summons  issued  by  3675,  3681 

not  to  be  interested  in  action  in  jostice'i 

court  41^ 

docket,  how  kept  3<»7 

entries,  primary  evidence.   3738 

index  to  3Z9t 

to  successor.  3760,  3TV1 

costs  itemized  on   375T 

jurisdiction  of  snccessor   3762 

successor,  who  is  3758-376* 

courts  of  limited  jurisdiction  STTl 

procedure  of  district  court  when  appli- 
cable  3771 

depout  in  lieu  of  any  undertaking  37R 

blanks  to  be  filled  in  all  papen  3781 

justice  to  receive  and  pay  over  money...  37(7 

who  may  act  during  disaliili^.  37® 

depoutioQ,  commission  to  take  M56 

transcript  of  foreign,  in  evidence.  .3380,  3381 

enumerated   9ii 

poor  penoDs  mi^  sue  without,  when, 

1OI6-1031 

oath  of  lOlT 

misrepresentation,  etc . .  lU^ 
refusal  to  file  suit  for  poor  person,  pen- 
alty loa 

in  criminal  cases  a  county  charge....  SU 

certification   t9 

account  rejected  when. 

979,  tai 
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JUSTICE  OF  THB  FElAOB-eon^'d. 
fees — condud^d.  Bbc, 

at  inquests,  a  coucty  charge   638 

"folio"  defined   1022 

table  to  be  posted   1024 

to  receipt  for.  1026 

excessive  charge,  penal^,  damages. . .  1029 
filing  case  irithout  payment,  peoalt; . .  1033 

of  jororaand  witnesses  999-1001 

defendant  nottoadTanee,  criminal  ease,  4514 
in  action  under  estn^  law,  one-half. . .  20 
Idaoe  of  trial,  olvll  prooadore: 

in  different  cases  qiecified   3668 

change,  when  allowed   3669 

disqualification  of  jadge   693 

but  one  allowed   3670 

to  what  court   3671 

proceedings  after  order. .  3672,  3673 

when  title  to  realty  tnvoWed   3674 

oommenoinff  ctotion,  oivU  procedure: 

summons,  time  to  answer   3675 

alias  within  one  year   3681 

not  served  ont  of  coanty, 

except   3682 

served  by  officer   3683 

issue,  service  3675,  3677 

complaint  filed  in  five  days  or  dismissed,  3676 

service,  by  appearance   3677 

by  written  acknowledgment . .  3677 

who  may  act  as  attorney   3678 

guardian  ad  litem  for  minor   3679 

for  insane,  etc   3679 

when  name  of  de&ndant  anlcuown.. . .  3680 

costs,  deposit  required   3769 

pud  when  complaint  filed   1033 

without,  in  certain  cases.. .  .1016-1031 
pleadlnsa,  cdvU  prooedore: 

not  required  to  be  fonnal   3685 

liberally  constmed   2986 

except  complaint,  may  be  oral   3685 

what  allowed   3686 

comptaint  defined   3687 

demurrer  to   3688 

verified  when  3585,  3722 

awwer  may  contain  what   3689 

new  matter  in   3690 

failure  to  set  up  counterclaim..  3691 

verified  when  3585,  3722 

demurrer  to   3693 

damnirer,  proceedings  on   3693 

amendmente,  when  on  terms   3694 

time  to  plead  to   3695 

setting  aside  default,  condiUons   3694 

mtrrtalonal  remedies: 

anest  of  absconding  debtor   3696 

in  any  county  3697 

affidavit,  bond   3698 

officer  to  notify  plaintiff.   3700 

cnstody  of  defendant   3701 

attachment  grounds,  affidavit   3702 


JUBTIOE  OF  THE  FEAOB — eotiHnued. 
provisional  remedies — concluded.  sec. 

attachment,  undertaking   3703 

writ   3704 

district  court  practice  ....  3705 

claim  and  delivery  proceedings   3706 

garnishment,  proceedings   8705 

trial,  dvil  prooedore: 

change  of  venue  3669-3673 

default,  judgment   3707 

omissions  equivalent  to,   3708 

to  b^n  within  one  hour  ...  .3684,  3709 

postponed  by  the  court  3710 

by  consent  3711 

on  application  3713 

grounds,  time  3713 

bond  required  when  3713 

issues  arise  when  3714-3716 

tried  how  3717,  3718 

to  proceed  in  absence  of  party   3719 

jurr,  number,  four  or  less  1295 

eight  summoned   1323 

how  summoned  133(^lXt2 

waived  unless  demanded  3718 

demand  for,  depont   1003 

fees  999,  1003 

challenges   3720 

exhibition  of  account  required   3721 

allegations  taken  as  true  unless  denial 

verified,  when.   3722 

not  to  involve  titie  to  realty   3674 

mandamus  to  compel,  note   3641 

prohibition  to  restrain,  notef  . . .  .3654,  3655 
Judsment,  civil  prooednre: 

Iqr  de&ult   8707 

setting  aside   3894 

by  confession  3216,  3723 

of  dismissal,  when   3976,  3734 

immediately  after  verdict   3735 

two  days  afler  trial  by  court   3726 

when  counterclaim  eBtablished   3727 

when  not  all  served,  joint  property  3728 

entered  as  in  district  court   3729 

excess  remitted   3730 

effect  of  offer  of  compromise   3731 

costs  most  be  inclnded. .    3733 

itemized  on  docket   3757 

prevailing  party  entitled  to   3770 

abstract  of,  form   3733 

docketing  in  district  court. . .  3734 
execution  from  district  court,  3735 

a  lien  only  when  docketed   3736 

ezeculdon,  civil  procedure: 

may  issue  within  five  years   3737 

to  whom  directed,  contents   3738 

renewed  by  indorsement   3739 

how  executed,  power  of  officer   3740 

proceedings  supplementary   3741 

new  trials,  dvil  procedure: 

may  be  granted  when,  ten  days   3742 
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JUSTIOB  OF  THE  PEACE— <!on<inu«d. 
new  trials,  dvll  prooediir^-«on«I'(2.  sec. 

groanda  of   3743 

affidavit  and  notice   3743 

appeal,  dvil  prooedure: 

taken  within  thirty  days   3744 

notice  served  and  filed   3744 

district  court,  trial  anew  in   3745 

practice,  amendments. .  3745 

objections  saved   3746 

papers  tauumiUed  within  fire  days . . .  3746 
undertaking  filed  within  five  days  ....  3747 

leqaiutea  . . .  ^   3747 

notice  of  filing   3746 

exception  to snrettes. ...  3748 
justification  of  sureUea. . .  3748 

deposit  in  lieu  of   3748 

stays  execution  when   3749 

dionisBed  when   3750 

costs   3345 

proceedings  thereafter   3751 

judgment  against  sureties  on  motion . .  3747 
oontempts,  dvil  pxooednre: 

what  acts  are   3762 

in  presence  of  court,  procedure   3753 

not  in  court's  presence,  procedure. . . .  3754 

penalty  3755 

judgment,  entry  in  docket  :  3756 

power  of  every  court  697,  713 

orlmliial  prooedure,  ae  a  magis- 
trate: 

magistrate  defined   4607 

complaint  defined   4604 

contents,  etc  4610-4614 

waimnt  of  arrest,  bwl,  etc  4615-4634 

aeoori^  to  keep  peace,  procedure, 

4632-4634 
preliminary  examination — See  Ibeam- 

iHotion,  B-dimisiary.  46S7-4687 

criminal  prooedure: 

jurisdiction   691 

extends  to  limits  of  county, 

690,  5124 

under  city  ordinances, 

(sub.  88)  206,  239 

under  town  ordinance   303 

complaint,  what  to  contain  5l25 

demurrer  to  compiuat.  5136 

warrant  of  arrest  5128 

bail  ..4983-6010,  5169 

docket  of  6127 

arraignment.  6128 

trial,  criminal  prooedure : 

rights  of  defendaut  4513,  4516 

complaint  read  to  defendant  6128 

name  of  defendant,  amendment  5128 

pleas,  kinds  5129 

oral,  entered  on  minutes  5130 

ofguUfy,  examination  5130 

competency  of  witnesses.  5172 


jnSTIOE  OF  THE  FBAOB— eoncftKlffl. 
trial,  criminal  procedure — cotu£d.  sac 

postponement  5133 

change  of  venue  5132-5134 

court  to  decide  questions  of  lew  only,  6143 

jury,  competency  1S97 

qualifications  1321 

number,  foor  or  lesa.  1295 

fees  89V,  lODl 

how  summoned  1390-1333 

waived  unless  demanded. .  .5131,  5139 
formation,  challenge ..........  6140 

oath  ,  S141 

duty  5143-5145 

oathofoflSeer.  5144 

Terdiet,  how  ddivmed  514S 

as  to  part  of  defendants  5141 

form  of.  5U7 

when  jnij  dischai^ed  5148,  5150 

re-trial  514S 

sickness  of  juror,  procedure  51^0 

sittings  public,  except  695,  696 

new  trial,  orimlnal  procedure: 

motion,  form,  when  made.  51S1 

in  what  cases  granted  SUH 

Jud^rment,  orimlnal  prooedure : 

motion  in  arrest,  grounds,  effect.  .5151,  S1S3 
time  for  pronfHincing,  postponement..  5154 

plea  of  gnilfy,  fine,  imprisonmeat  51&S 

acquittal,  complainant  to  pay  costs. . .  6156 

fine,  how  enforced  6157 

of  impriaonment,  procedure^  61S6 

fines,  etc.,  pud  into  conn^  treunty ..  6U9 

fiulare  to  pay,  penalty  4311 

sentence,  limit,  note  SUM 

appeal,  orimlnal  mooednro: 

taken  within  thirty  iajB  S16P 

how  taken,  undertaking  USl 

notice  of  filing,  service  616 

transmission  of  papers,  deposit  516) 

undertaking  for  attendance  of  witness,  51M 

effect  of,  ground  for  dismissal  6166 

complaint  dismissed  on,  when  5166 

procedure  if  complaint  not  dismissed,  5167 
general  provisions,  orimlnal  pro- 
oedure: 

may  issue  subpcenas.  5168 

bail,  procedure  5169 

contempts,  procedure  6175 

power  of  every  court. .  .687, 713 

entitling  papers  5171 

competency  of  witnesses  SI'S 

may  depute  person  to  act  as  constable,  51^ 

JUSTTPIOATION 

sureties  generally.  34SS 

snreties,  in  claim  and  deliveiy.  3049,  3061 

Ml  civil  ureat  3024,  80K 

on  attachment  3068,  306S 

on  bond  of  execnti^,  etc.   3831 

in  probate  practice  
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J  WVUffLOATiaS—eont^tded.  Bbc. 

saretiea,  od  bail  bond  490/7,  5168 

on  uyonctioQ.   3060 

on  appeal, 

(J.  C.  3748),  3313,  4997,  5000 
for  homicide  4167-4169 

KAim  OOTTNTT 

boandaries.   470 

KINDBBD 

degree  of,  law  of  snccesBion  2835-2839 

KIDNAPINQ 

defined  4173 

jurisdiction  of  iDdictmeDt,  etc   4591 

punishment   4173 

consent  of  person  kidnapped  no  defense, 
when  4174 

KIi;£i— See  Homicide. 
attempt  to  4177 

assault  with  intent  to  4178 

EJXTDSBaABTEN  SCHOOLS 

board  of  edncation  may  maintain   1913 

special  certificates  of  teachers  1926,  1966 

school  bouds  may  establish  1966 

expense  and  control  of.  1966 

children  eligible  to   1966 

employment  of  teachers   1966 

KNOWINGLY 

defined   4053 

ENOWIiBDG-E— See  Notice. 

jntfcial  173,  176,  3374 

imparted  to  jniy   3479 

LABBLS 

"trade-mark"  inclades   272(t 

filing,  to  obtain  trade-mark   2721 

record  of   2722 

ownership,  damages   2723 

to  be  placed  on  skimmed  milk   731 

to  be  placed  on  oleomargarine,  etc   738 

LABOR 

board  (tf,  eta: 

appointment   1324 

how  constituted,  vacancies.   1324  f 

qnalifications  of  members  1324 

eompensatton  I334 

secretary,  how  chosen,  rules   1326 

coQtrorenies,  inTestigation,  decision. .  1326 

decisions  made  public,  recorded   1327 

ai^cation  for  hearing  1328 

to  contain  what   1328 

notice,  hearing   1329 

Bay  nibpoena  witnesses   1330 

may  call  for  books,  papers,  etc   1330 

decisions  recorded,  put  in  annual  re- 
port  1331 

annual  report  published   1331 

decision,  how  far  binding   1332 

do^  to  mediate  when  strike  threatened,  1333 


l^ASOR—eondaded. 
board  of,  eta— «oneItuML  Bu 

sheriff  to  serre  process,.  .....i- 1395 

mlsoeUaneouB : 

day,  a  holiday   1145 

eight  hours  a  day's  work  on  public 

works   1336 

in  mines,  sniE  heis,  elc.  1337 
violation.a  iJiiMlciiiejiiior,  1337 
employment  of  women  atul  chiMren 

in  minea,  etc.,  unlawful   1338 

employer  must  provide  seats  for  female 

employees,  penalty   1339 

blacklisting  employees  forbidden  1340 

peuAl^.......  IMl 

fellow  servants,  defined, .............  1343 

vice-principals,  defined  lUSt 

wages,  a  preferred  debt,  when,  85, 1344,  1408 
business  suspended,  assignee, 

etc  ..,..8S,1»44 

statement  of  claint  1S45 

notice  to  interested  peRKKu. . .  1345 
contest  of  claim,  costs. .......  1346 

attorney's  fee  in  ai  ;I(his  for... .  1847 

lien  of  mechanics — See  Lien. 

for  labor  on  personal  propecrfj. . . .  1404 

foreclosure  1405 

employees  to  have  time  to  vote   910 

influencing  vote,  penalty,  898,  899 
convicts  to,  whether  or  not  upecified. .  4930 

in  state  prison   2263 

on  irrigation  mtoAb.   2259 

in  city  jail  {sub.  52)206 

in  town  jail   303 

in  county  jail  (sub.  15)  611 

LAND— See  Beal  PropeHy. 
board  of  land  commissionow  ■  See  State 

Lands  2321-2367 

state,  general  proviuons— See  Sfate 

Lands  2321-2402 

defined   349^ 

conveyances — See  Conveyances  1968-2010 

taxation — See  Taxation  9601-9898 

possession — See  Poaaeaaion. 

irrigation— See  Water  Sights  1261-1288 

unlawful  re-entry  upon  4318^  4314 

17.  S.  certificate  of  purchase  as  evidenoe,  8394 

LANDLORD  AND  TSNAITT 

decisions  affecting,  no(<   2488 

when  made  co-defendants   2914 

possession  of  tenant  possession  ,it'  land- 
lord 2ye7,  am 

forcible  entry,  etc. — See  I'ordbU  Entry, 

-^fc  8673-3587 

tenant,  embezzlement  of  43^ 

possession  pending  redemption, 

SSffT,  8510 

how  affected  by  partition,  t , . , . ,  8637 
what  entitled  to  00  partition  8540,  SStt 
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IiANDLORD  AND  TBNANT-^wn- 

duded.  Sec. 

lien  apon  tenants'  baggage  for  zent  1402 

of  lessor,  enforcement  .1407-1415 

lease,  sale  on  execution   3260 

what  mast  be  in  -writing   2463 

terminatiou  of  tenancj  by  noUce.  .3675,  3576 

LAND  MARK 

malicioos  iqjury  to  4432,  4436 

I.ANB 

pablic  highway  when. ,   1114 

dedication  of.   1115 

width   1117 

I.AB0KN~7 

near  county  boundaries   4584 

in   one   county,  property  brooght  to 

another'   4592 

out  of  Btate  or  near  boundaries. . .  .4072,  4581 

bringing  stolen  property  into  state   4368 

defined   4355 

from  mining  claim,  of  gold,  etc   4356 

of  property  found   4357 

grand  and  petit  distinguished  4358-4360 

penalty   4361 

petit,  penalty   4363 

justice's  jurisdiction  of   691 

city  may  panish  petit  (sub.  SO)  206 

of  mitten  instraments,  value   4363 

of  passage  ticket,  etc.  .-   4364 

written  instnmients  subject  of.   4365 

of  thing  severed  from  realty   4366 

of  gas  by  connecting  pipes,  etc   4370 

of  water  4372,  4449,  4450 

of  electricity   4371 

of  goods  saved  from  fire   4373 

receiving  stolen  goods,  punishment   4367 

where  triable,  4368,  4681 
denomination  of  coin,  etc.,  need  not  be 

pleaded   4749 

connts  in  indictment  or  information   4734 

disposal  of  stolen  property  5118,  5123 

property  taken  from  deft.,  disposition. . .  5122 

receipts  given   5122 

record  5123 

of  records,  etc  4119,  4120 

evidence,  note  ,  5012 

preeamption  from  possession  of  stolen 
property,  note  6013 

T.A-RTT 

protection  of.  1057 

IiAUBAlTXTM 

administering  with  evil  intent  4177,  4268 

muBt  be  labeled  1727.  4282 

IiAW— See  Statutes. 

issues  arise  how  (J.  C.  3715),  3124,  3125 

criminal  cases,  (J.  C.  5136),  4771,  4777 

trial  by  court.  ..(J.  C.  3717),  3127,  3479 

criminal  case.... (J.  C.  5143),  4674 


ItA.'W— concluded.  Bk. 

issues,  first  disposed  of  3128 

separate  trial  when  3130 

common,  the  mle  of  dedsion  2488 

equity  prevails  over..........  3488 

decisions,  note.  2M 

for  construction — See  CenttnietioH. 
discussions  of,  addressed  to  the  court . .  347* 
questions  of,  decided  br  court,  3479, 4774,  478S 

repeal  does  not  revive  old  lav  S492 

conspiracy  to  obstruct  execution  4156 

in  criminal  libel,  for  the  jury  4198,  487S 

foreign,  how  proved  3379-338S 

enactment.  Con.  art  6,  sees.  22-24. 
when  to  take  effect,  Con.  art  6,  sea  S5. 

LAWFUL  BBSXSTANOll 

by  whom  made  4517 

extent  of,  allowed  by  party  4516 

by  other  persona. ....  4518 
by  oflicera  and  others  at  their  command, 

4530,  4SS1 

LEASE 

expiration  of  time  terminates  when  3^ 

from  montb  to  month,  notice  to  termi- 
nate   3575 

of  agricultural  lands,  notice  to  terminate,  3578 
forcible  entry,  etc.— See  Forcible  Entry, 

JEtc  3573-3387 

terminated  by  breach  of  covenant  357S 

for  longer  than  one  year  to  be  in  writing, 

1974,  2461,  2463 
what  aarrender  must  be  in  writing, 

1974,  3461,  3463 

by  one  of  six  executors,  nof«  •tWS 

decisions,  note  34S8 

sale  of,  OQ  execution  32» 

of  state  lands— See  Slate  Lands. . .  .2348-3355 
not  taxed  8S0S 

LBG-AOI^ 
to  subscribing  vitness  to  wills,  void  when,  S74S 

classified  

how  charged  with  debt  2803,  2805, 2807 

abatement  28W 

,   specific,  passession,  how  obtained.  .2810,  SSIS 

bear  interest  after  W13 

for  life  2812,  3SS 

satisfied  before  death  3814 

when  due  2791,  2815 

to  relatives  have  preference   2808 

payment  of  2815,  3948-3967 

LEGAL  HOLIDA7S 

whet  are  700-703,  1145 

LBaiSLATUBB 
general  provisions,  Con.  art  6. 

election  of  members   781 

vacancy,  special  election   784 

tie  vote,  special  election   <84 

to  elect  certain  state  officers  in  cose  of  tie,  787 

compensation   30M 
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»B<3-ISLATITRB — concluded.  etc. 

officen  enDmerated   2055 

compensation  S056 

governor  to  notify  of  defects  in  taw   2403 

to  transmit  appointments  2404 

will  not  pass  on  claims  until  acted  on  by 

examinera   939 

rooms  for,  examiners  to  farnish   957 

attorney  general  to  give  opinions   2438 

members  have  access  to  treasurer's  books,  2433 

suspension  of  treasurer  reported  to   2437 

state  auditor  to  give  iofortnation  to   2421 

acts,  etc.,  in  custody  of  secretary  of  state,  2409 

secretary  of  state  to  attend  sessions   2409 

laws,  journals,  etc.,  printing   2409 

aefn^tary  of  state's  report  of  expenses. . .  2409 

•eta,  etc,  to  be  distributed   2409 

members  to  receive  taws,  etc  2410 

record  of  expenses  to  be  kept  2413 

prinUDg  of  bills,  etc   .2414-2417 

no  member  chained  for  copy  of  law, 

etc   965 

criminal  offenses  by  members  4089-4103 

LETTSBS 

of  administration — See  Pr-obaie  Prac- 

Hee  3H12  3825 

opening  or  publishing  contents  of  sealed,  4441 

sending  threatening,  penalty  4390,  4442 

complete  when  posted   4493 

LETWDNBSS 

how  pnoishable  4247-4252 

in  expoui^  pictures,  etc   4247 

hoose  of  ill-fame   4261 

UABTLITT— See  Damagta. 
of  ofioer&iling  to  perform  service  when 

fee  tendered  1016 

failing  to  post  fee  bill   1024 

refusing  receipt  for  lees  1026 

charging  excessive  fees   1029 

on  official  bond  1683-1686 

for  debts  of  another,  promise  in  writing, 

2467,  2468,  2471 
'  of  executor,  eta,  for  debt  of  estate. . . .  2467 

parUes liable,  joinder..  2018 

of  officer  arrestdng  exempt  witness   3434 

on  note,  etc. — See  NegoHabU  Iiutru- 

mentM  156»-1665 

onisrion  of  penal  code  to  specify  does 

not  affect  remedy   4066 

of  stockholders  of  corporations,  331,  364,  355 

of  sureties— See  Sttretiea. 

of  county  officer  paying  money  without 

anthority  492,  649 

of  sheriff  for  escape   688 

i.Tni»r. 

nvnfKpWf  retraction,  effect   1348 

plea^ng,  proof   2994 

defense   3995 

limitation  of  action,  one  year   3879 


(nrlmlnal: 

defined,  punishment  4106,  AMfT 

when  publication  presumed  malicions,  4196 

truth  a  justification,  when  4190 

publication,  what  is   4200 

jury  to  determine  law  and  facts  .  .4199,  4875 

who  chaigeable  with   4201 

report  of  public  proceedings. ....  4208 

privilege  of  debate,  limitation  

privileged  communication   4'i04 

threats  to  publish,  penalty  4205,  4385 

offer  to  prevent,  when  extortion   4206 

indictment  for,  how  framed   4746 

criminal  slander.  4206,  4SXfI 

UBRABT 

public,  exempt  from  taxation .......  i . .  8603 

private,  exempt  from  execution  SSUiB 

state: 

board  of  control,  how  constitated ....  1840 

may  make  rules  I860 

may  sell  or  exchange  1867 

public  shall  have  access  to  IJHtO 

books  may  be  taken  by  whom  1351 

register,  issue,  return   1352 

action  for  loss,  etc.,  ccsfs   13.53 

librarian  to  comim  in  i;  . .  VSiili 

to  be  labeled  or  stamped   13ot> 

board  may  sell  or  exchan^'^t;. . . .  1357 
takingwitiiout  authority,  jiciialty,  1359 
librarian,  clerk  of  supreme  couil  is. . .  6G4 

action  for  loss  of  book   1353 

annual  report  to  governor. . .  1354 

to  catalogue  books   1355 

to  post  rules  conspicuously. .  1355 
permitting  books  to  be  taken 

out,  penalty  1368 

fines,  etc.,  disposal  1868 

pubUo: 

cities  may  muntun,  (sub.  77)906, 1800, 1800 

towns  may  maintain   I860 

laty  tax  may  be  levied  for.  1300^  IMO 

fund,  esteblishment of.   1800 

petition  1880 

director,  one  member  of  council  maybe,  1861 
directors,  appointment,  by  mayor  ....  18S1 

term  of  office  1389,1370 

removal  of.  136S 

filling  vacancy   13(13 

organization  of   1304 

elect  officers,  by-laws   1364 

control  of  funds,  etc   1364 

to  issue  vouchers   1364 

may  lease  grounds,  etc   1364 

may  extend  privileges   1365 

report  annually   1366 

dty  council  to  provide  penaltias  1367 

reading  room  to  be  free  1365 

rules  and  regulations  for.   1365 

funds  deposited  oity  treasury  1864 
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XiTBRAH"? — concluded. 
publio — concluded.  Sko. 

vesting  title  of  donations  to   1368 

petition  in  third  class  city  or  town. . . .  1369 
taxation  in  third  class  cities  and  tovas,  1369 
directors,  election  of,  in  third  class 

cities  and  towns   1370 

qtecial  ballots  and  box  for,  election.. .  1371 
seo'y  of  state  to  fiimiah  certun  books,  S410 

XJOBNSE 

marriage  1189 

by  whom  issned   1189 

solemnizing  without  1194,  1196 

refusiag  name  to  collector  of,  a  misde- 
meanor.  4328 

«olleoting  without  giving  receipt   4322 

carrying  on  a  business  without   4324 

to  dentists,  issuance  747,  754 

to  medical  practitioners,  etc  1729,  1737 

to  pharmacists.  1711,  1730 

to  nse  seine  for  taUng  fish  1048 

8Ut6,  fumisbed  by  aaditor.   2421 

pud  under  protest,  suit  to  recover.  .2684,  S880 

Abstracters  may  receive,  Uftbiliiy   639 

power  of  cities— See  OUiu . ,   206 

of  towns.  (subs.  6,  7)  302 

of  counties  .   (subs.  11,  36)  511 

liqnors,  generally — See  Intoxicating 

Uqmrt  1242-1260 

liquors,  sale  without,  penalty  1342 

CJEIN 

of  corporation  for  unpaid  subscription  . .  333 

for  drainage  district  tax   775 

attorney's,  on  client's  cause  of  action,  135,  137 
for  wages  on  assignment,  etc., 

86, 1344-1346,  1408 

«f  taxes  8595-2SS7 

qS  municipal  texea   9694 

of  school  bonds  1888 

foreclosure,  jurisdiction  of  justice   689 

miner's,  provisions  applicable  1389 

attaches  to  lessee's  interest  1382 

for  destroying  pests  in  orchards  1177 

for  repair,  etc.,  of  personal  property. . . .  1404 

vendor's,  noU   2488 

Of  Judgments : 

for  five  years  3198 

docketing,  transcript  2937,  3198 

recording  in  other  counties,  notice, 

634,  3000,  3198 

of  U.  S.  eonriB  1389,  1290 

rendered  after  death  not  •  lien  3196 

abstract  from  justice's  court   3735 

on  personal^  Attache!  on  levy  of  exe* 

cntioB   3340 

•ffbcts  partition  how   3531 

of  fine.   4920 

of  corporations  for  nnpud  subscrip- 
tions   333 


IiIElN— continued. 
Of  mechanics,  materialmen, eta:  %k. 

who  entitied  to  1372,  1387 

attaches  to  what  1372,  1377,  1379,  1387 

as  between  owner,  contractor,  etc ....  1373 

extends  to  contract  price,  when  1373 

prepayment  to  avoid,  effect.  . .  .1373,  1374 

effect  of  payments  before  doe  I3T4 

payable  in  money  1375 

payable  in  other  than  cash,  notice. . . .  1375 
alterations  tiS  contract  do  not  effiKb . .  1S7S 

attadies  to  corporate  franduHs  1377 

of  sub-contractor,  attaches  when  1378 

land  affected  by,  fixtuee  1379, 1387 

takes  precedence  of  attachment,  etc,  1380 

on  mines,  provisions  apply.  1381 

attaches  to  iMsee's  interest,  13^ 

"contracts"  defined  1383 

"sub-contractor"  defined  1383 

priority  over  other  incumbrances  1384 

relates  back,  when  13% 

notice  recorded  within  sixty  days.  13M 

within  forty  days  13^V 

to  designate  buildiogs,  etc  13^ 

preliminary,  effect  1389 

recorded,  effect  -  1389 

wuver,  note.  1373 

foreclosure,  place  of  trial  2838 

but  one  action   3496 

within  twelve  months. ....  1380 

notice  published  1381 

rank  of  liens  determined,  1391 

sale  13» 

redemption  UBS 

proceeds  19*3 

deficieucy  judgment..  1383 

costa  13« 

attorney's  fee  1400 

materials  exempt  from  attachment . . .  1386 

personal  action  may  be  brought  1385 

assignable  1386 

fonndrymen  and  boiler-makers  have. .  138T 

same  provisions  apply  1387 

cancellation,  penalty  for  failure  138S 

excessive  claim,  penalty,  exception...  1381 
of  Innkeepers,  ranchmen,  etc.: 

for  keeping  animals,  defined  1401 

hotels,  etc.,  on  baggage  1408 

warehousemen,  etc.,  on  gooda  1408 

lepairiog,  etc.,  personal  proper^.....  14H 

forecloBore  and  sale  14DS 

notice,  fises  1405 

Of  lessors: 

upon  what  proper^,  how  long  1407 

prioritj  of..,  1408 

property  attachable  when,  jnrisdictioB,  140B 

attachment,  affidavit,  bond  14H 

writ  1411 

officer,  suBore  1^ 

•ttoznciy'ifM.  14U 
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UEN—eonduded. 

Of  lessors — conduded.  Sec. 

attachment,  bond  for  release   1413 

property  liable  to  sale   1414 

provisions  not  applicable  when   141.') 

of  oommon  oarriera: 

on  unclaimed  freight,  etc   1416 

  Bale  for  charges,  1417 

imprisonment  for,  means  civil  death.  . . .  4n02 

when  cfiurt  may  imprison  for   4.)(I0 

specific  legacy  for,  inventory  2613 

homicide  in  defense  of,  jnstifiahlo  41(i8 

estute  for,  termiiiatiou,  proceedings....  3573 
setting  off  in  partition  3540 

UFE:  IKStTRANOE 

corporations — See  Insurance  Cnmpanie', 

403-422 

LIMITATIONS 
miflcellaneous : 

action  how  commenced   2938 

to  be  commenced  within  time  pre- 

ncribed   aSo.") 

revision  of  statutes,  effect  of   2484 

revivor  of  judgment   3237 

how  pleaded   2992 

joint  debtor  not  served  before  judg- 
ment cannot  plead   3204 

absence  from  state  suspendt)  2888 

war  suspends,  as  to  aliens   2892 

new  action,  after  failure  not  on  merits,  2893 

suspended  by  injunction,  effect   3894 

aciion  against  directors,  etc.,  three 

years  after  discovery   2897 

extension  by  payment,  acknowledg- 
ment, etc   3898 

action  barred  elsewhere,  barred  here, 

exception   2899 

existing  conditions  not  affected   2900 

"action"  bow  construed  2901 

action  on  claim  rejected  by  county 

board,  one  year  533,  2881 

execution  may  be  issued  williiti  five 

years  '  (J.  C.  3737),  3232 

on  filing  of  mechanic's  Hen   1386 

of  action  on  mechuiiic's  lien   1300 

for  .stock  sold  for  corponilc  assessment,  371 

on  bond  of  notary  public   1668 

action  by  mortgagor  to  redeem,  etc., 

seven  years  2885,  2886 

'       chattel  mortgage  valid  for  what  time. 

155,  156 

action  for  deposits  in  bank,  etc.,  no 

limitation   2887 

actions  real,  seven  years : 

by  state   2856 

by  state's  grantee   2857 

against  grantee  under  void  grant   2858 

possessiou  necessary  to  recovery   2659 

to  defense   2860 


LIMITATIONS  -■•'mUniieih 
actionB  real,  seven  years— cunWfi.  sec. 
possession  picisuii)ed  in  legal  owner, 

iinlcsh   2861 

iidvei-hC,  under  decree, etc   2962 

what  consliiiiles   2963 

under  claim  of  title. . .  2864 

what  constitutes   2865 

continuous,  taxes  paid.  2866 
nf  letiant  that  landlord,  except,  2867 
rij;!it  n<il  affected  by  descent. . .  2868 
aotlons  real,  three  years: 

to  reccivi  r  lunil  .-old  liy  ffuardian   2869 

by  executor   2870 

leeral  disability: 

prevcrls  rmining  of  alaliite  2871,  2889 

all  disjibilities  must  be  removed, 

2H71,  '-JM72,  2889,  2896 
must  exi.st  when  riglil  of  action  accrues,  2895 
actions  personal: 

on  a  judj^ment,  eight  years   2874 

for  mesne  profits,  six  ycaiK   2875 

on  instrument  in  writinji,  sixyf^ars...  2875 
on  contract  not  in  writing,  four  years,  2876 

on  account,  four  years   2876 

from  date  of  last  iteni.  when,  2882 

for  trespass,  fraud,  three  yen rs   2877 

for  statutory  liability,  three  years   2877 

taking,  ftc,  personal  property,  three 

years   2877 

against  otticer,  two  years   2878 

for  dentil  by  necligencc,  two  yeai-s  . . .  2878 
for  fortVitnre,  libel,  etc.,  one  year.  . . .  2879 
for  escap'',  damagee  by  riot,  one  year,  2879 
against  otlicer  for  seizure,  si.v  montlis,  2880 
to  recover  good.?,  etc,  from  tax  col- 
lector, six  months   2880 

for  mont  v  paid  to  oflicer  under  protest,  2880 
for  relief  not  otherwise  provided  for, 

four  years   2883 

provision-;  inure  to  bcnclit  of  tlie  state,  2884 
estates  of  decedents: 

death  out  of  state,  lime  of  action   2891 

claim  against,  lime  of  actioLi   SSIH) 

of.  lime  ofaclion   2890 

not  allowed  if  barre<l  by   3857 

iielion  after  rejection   3856 

vacancy  in  oftice  of  executor, 

etc., "effect   3859 

when  presented   and  allowed 

statute  does  not  run   3859 

time  for  presentment,  bar, 

;i849,  3851 

for  recovery  of  land  sold  by  executor,  2870 
sold  by  guardian. .. .  2869 
disability,  effect   2871 

escheat  of  property  of  foreign  heir...  3974 
of  decedent  without  heir,  3975 

sale  of  property  after  order,  nun  year,  3890 

contesting  wilt,  one  year   :t796 
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UMXTATZONS-concftnfed. 
redemption  of  land:  sec. 

sold  under  mortgage   3503 

under  tmst  deed. . . . :  3271 

ander  execution  3262-3265 

for  taxes  2627,  2655 

LIMITED  PARTNTHrmCTTTp 
See  Piirtnersh^  1668-1707 

LIQUORS 

See  InioxicaHng  Liqtara  124S-1260 

US  FEINBEINS 

notice,  in  real  actions.   2953 

in  partition   3526 

in  Boit  for  separate  maintenance,  121S 
IiXTEHATITRE 
iiyaring  in  public  library,  etc.,  penalty. .  4447 

obscene,  penalties  ^7-4250 

obscene,  indictment.   4750 

IxiVBHT  STABLE  KEEPER 

has  lien  to  protect  1401 

LOAN  0OMMIS81ONBRS 

state  board  how  constitntcd   1418 

warrant  for  interest   1419 

bonds,  redemption  fund   1420 

report  to  legi^ature   1421 

may  refund  territorial  bonds   1422 

bonds  not  taxable   1423 

LOAN,  TRUST,  AKD  aiTARAlTTY 
ASSOCIATIONS 

incorporatioQ  314-316,  423 

powers  433,  424 

may  insure  tities   434 

may  act  as  receiver,  etc  426 

may  act  as  guardian,  etc   424 

may  become  snretr   424 

may  bay  and  sell  realty,  etc   434 

may  lend  money   434 

may  receive  deponti   434 

as  snrety  on  bond,  approval   436 

as  gnardian,  etc.,  no  bond  required   426 

liability  for  de&ult   426 

oath  of  officer  that  of  corporation,   427 

certificate  of  paid  up  capital   4SS 

investment  of  capital   429 

reports  as  in  case  of  banks  388-390,  430 

examination  by  bank  examiner . . .  .2441-2445 
fee  969,  2444 

LOCOMOTIVE 

omitting  to  ring  bell,  etc.,  penal^.  .447,  4291 
intoxication  of  engineer,  penalty   4292 

LODOER 

when  guilty  of  embezzlement   4378 

lien  upon  baggage   1402 

LODaiNO  HOITSE  KEEPER 

lien  upon  baggage  of  lodger   1403 

foreclosure  1405 


LOOS  Bsc 

destroying  marks  upon   4473 

floating,  not  to  interfere  with  irrigation..  4451 

LOST— See  Estrays. 

evidence  of  record  or  instruments  3409 

or  destroyed  will,  probate  of.  3809-3311 

property,  larceny  oi   4357 

pleadings  or  papers,  supplying  3ttS 

LOTS 

disposing  of  before  platting,  penalty. . . .  2015 

LOTTERIES 

"raffle,"  "gift enterprise"   4253 

defined,  penalties  4233-4-J80 

evidence  4265,  4960 

aiding  to  conduct,  etc.,  penalty  42Sfi 

advertising  office  of,  penalty   4357 

insnriog  lottery  tickets,  penalty  ^SB 

letting  bnilding  for  purpose  of,  penalty. .  ^60 
{ooperty  offered  for  disposal  in,  forfeited,  4S5t 

publishing  offers  to  inanre,  penalty.  49S8 

punishment  for  drawing  4S54 

for  selling  tickets   4255 

LTTMBER 

malicious  iiynty  to   443S 

defacing  marks  on   4473 

LUNATICS— See  Imane. 
LYNX 

bounty  for  killing  2(09 

MACHINERY 

when  sulyect  to  liens  13IS 

mining,  taxation  2504 

MAaiSTBATBS-See  Judiot     Oe  Ptaet. 
defined  4fl07 

proceedings  for  seeuri^  to  keep  peace, 

4523-t539 

act  of,  on  information  of  crime. . . .  ,4615-4634 

may  orally  order  arrest   463> 

may  admit  defendant  to  bail— See  BaU, 

4985,  4893,  4993 
must  issue  warrant  of  arrest  when......  4815 

powers  on  holidays   701 

to  send  postoffice  addr^  of  witness  to 
clerk  o£  district  court   4686 

MAIL 

■ervice  of  writs,  etc,  by  1315-1317,  5019 

notice  of  estrays,  etc,  to  be  sentfaj....  34 

service  of  notice  by  33SS^  3331, 3333 

SeeXctieri. 

MAJORITY 

of  several  appointed  have  authority.   3496 

of  executors  or  administrators  mayoct.  3919 

of  referees,  authority  3481 

of  arbitratoTs,  authority.  3S36, 3481 

MALICE 

defined  4169 

kinds  of,  in  case  of  murder   4159 

presnmed  in  case  of  libel  41tt 

an  ingredient  q£  murder  4159 
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TWT  AT.TOIOTJa  MISOTTTKF  8«c 

xnisde  mean  org,  speciScation  of  4425-4452 

to  railroads  and  railroad  property   4423 

to  highways  and  bridges   4424 

to  toll  houses,  mile  stonea,  etc  4437-4438 

to  tomb  or  gmve,  peoalty   4232 

to  property  in  general   4425 

to  animals,  a  misdemeaaor  4427,  4426 

to  freehold  and  appurtenances   4430 

to  standing  crops   4431 

to  U.  S.  signal,  monuments,  etc  . .  .4432,  4436 

to  jails   4433 

to  dams,  bridges,  canals,  etc   4434 

to  lumber,  raft,  etc   4435 

to  written  instruments   4440 

destroying,  etc.,  public  notice  904,  4439 

opening  sealed  letters   4441 

to  works  of  art,  trees,  etc  4446,  4447 

to  gas  or  water  pipes   4448 

destroying,  etc,  mining  notice   1535 

injuring,  etc.,  electric  line   4465 

MAIilOIOUa  PROSBOUnON 

decisions  on,  note   2488 

conspiracy  for,  penalty   4156 

evidence  on  trial   4855 

complainant  to  pay  coats, 

4529,  4674,  4982,  61S6 

MLA-IiPRAOTIOE 

by  ialoxicated  phyeidan,  a  crime   4267 

WATfTlAMTTa 

by  whom  and  when  iasned  3641,  3642 

alternative  or  peremptory  3643,  3644 

without  notice,  alternative   3644 

alternative,  return  of,  answer,  3645, 3646,  3647 

answer,  demurrer  to   3647 

costs   3651 

damages,  judgment  3646,  3651 

demurrer  to  answer   3560 

disobeying  writ,  penalty   3653 

hearing,  at  any  time   3658 

when  no  answer  filed   3644 

at  chambers   682 

writ,  may  issue  on  holiday   701 

in  what  cases   3642 

from  what  courts   3641 

peremptory  3643,  3644 

service  of   3652 

trial  3646,  3647 

jury  trial  when   3646 

new  trial   3648 

verdict  to  supreme  court,  when   3649 

civil  procedure  Applicable,  exception, 

3659,  36R0 

new  trials  and  appeals.   3660 

parties,  judgmenU  3627,  3628 

costs  on  appeal  3339,  3349 

special  issues  may  be  tried  by  jury   2854 

MANSLAUGHTER 

defined  4163 


MANSIiATJGHTBR— coftciu(i«i.  sec. 

voluntary  and  involuntary   4163 

death  within  a  year  and  a  day   4165 

burden  of  proof   4856 

punishment   4164 

local  jurisdiction  4581-4590 

MANUFACTURE 

of  dairy  products,  deception,  etc  . . .  .729,  730 

of  articles  in  state  prison   2229 

county  may  license  {sub.  11)  511 

city  may  regulate  (subs.  57,  58,  70)  206 

MAPS 

of  cities  to  be  recorded   196 

approval  and  tiling   G21 

county  surveyor  to  make  G38,  639 

of  coal  mines,  filed  in  inspector's  office,  1515 

in  evidence,  prima  facie  when  3:J74,  3400 

malicious  injury  to  4440,  4447 

railroad,  to  be  filed   441 

for  use  of  assessors   2553 

of  new  towns,  filing  2013,  2014 

MARKET  PRICE 

fraud  in  affecting,  a  crime   4452 

See  Pools  And  Trusts  1752-1762 

MARKS 

on  logs,  etc.,  defacing  or  altering   4473 

false,  on  commodities,  a  crime   4483 

trade  mark,  counterfeiting   4482 

defacing  landmarks,  etc  4432,  4436 

and  brands,  recording  36-42 

to  be  re-recorded   43 

not  re-recorded,  effect   47 

altering,  etc.,  penalty   4474 

wrongfully  using   42 

on  vinegar  barrel,  required   4265 

MARRIAGE— See  Husband  And  Wife. 

incestuous,  forbidden   1183 

what  prohibited  and  declared  void   1184 

bigamous,  children  legitimate  when  ....  1185 

foreign,  valid  here  1186 

before  unauthorized  person,  when  valid,  1187 

who  may  solemnize   1188 

license  issued  by  county  clerk  602,  1189 

where  female  resides   1189 

minors,  consent  of  parents  1190 

oath   1190 

parties  unknown,  affidavit   1191 

and  certificate,  return   1192 

failing  to  return,  penalty   1192 

filing  and  recording   1193 

issuing  unlawfully,  penalty  1197 

solemnizing  without  license,  penalty....  1194 

prohibited,  penalty   1196 

without  authority,  felony. . .  1196 
false  personation  to  obtain   license,  a 

felony   1195 

null  or  dissolved,  children  legitimate  . . .  2833 
proof  on  bigamy  trial,  Tiote   4208 
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MASSIAXiB—eondTtded.  sbo. 
agreements  to  many,  aolesa  motualf 

most  be  in  writing   2467 

rights  forfeited  by  divorce  1213 

insnassnmed  character,  a  felony   4393 

determines  guardianship   3996 

minority   1541 

effect  of,  upon  wilU   2754 

of  administratrix,  effect.   ;WI6 

of  executrix,  no  effect   3801 

perpetuating  evidence  of   3467 

contracted  fraudulently   4393 

children  of  polygamoos,  legitimated  to 

Jan.  4,  1896   2848 

MABBIM)  WOMAN 

may  be  ezecatrix   3601 

cannot  be  administratrix  when  3816 

acUon  for  gale  of  liquor  to  husband. ....  1251 

when  responsible  for  crime   4071 

consent  of  husband  to  adopt  child   3 

injunction  withont  bond,  when   3060 

must  join  in  mortgage  of  exempt  chattel,  167 
in  conveyance  of  homestead. .  1155 

husband  not  liable  for  torts   1204 

homicide  in  defense  of  4168 

as  witness  for  or  against  husband, 

3414,  45ir>,  5014 

proper^  rights  1198-1207,  2731 

may  select  homestead   1150 

desertion,  separate  maintenance. . . .  1216-1220 

divorce   1208 

may  devise  property  at  will   2733 

snhfltitute  for  dower.   3826 

SDCCession  of  2626-2832 

may  sue  and  be  sued  as  if  sole   2904 

may  contract  as  if  sole   1199 

jadgment  against  as  if  sole  3168 

may  defend  for  self  or  husband   2906 

appears  for  husband  who  has  deserted  . .  2906 

not  liable  fox  husband's  debts  1202,  1206 

may  sue  husband   1203 

husband  may  be  attorney  in  fact   1205 

jointly  liable  for  family  expcnsHa   1206 

right  to  custody  of  children  on  desertion 
of  husband   1207 

MARSHAL 

chief  of  police,  when   248 

duties,  powers   248 

in  towns   302,  305 

sheriff  to  make  deeds  for  U.  S.,  when. . .  3269 

city,  to  serve  justice's  summons   3683 

elected  in  cities  when   213 

limitation  of  actions  against  2678-2880 

MASOXTIilNE 
includes  feminine  and  neuter  genders, . .  2498 

MASTBB  AND  SBBVANT 

decisions,  note.   2488 

nature  and  extent,  note  2488 

machioeiy,  appliances,  etc.,  note,  3488 


MASTER  AND  SERVANT-cmicrd.  sm 

decisions,  rules,  note  24S( 

warning  servant,  note  

injuries  by  other  servants,  noU  34^ 
risks  assumed  by  servant,  note 
contributory  negligence,  34* 

homicide  in  defense  jusliKable  416;^ 

MASTER  IN  OHANOS!R7 

deeds  of,  how  indexed  601,  822 

may  be  appointed  3167 

MATBRIAl^ 

liens  for  furnishing— See  Liau.  13^1400 

MATURITY 
of  negotiable  instruments — See  ye^oti- 

able  Instruments  1585-1590 

transfer  of  negotiable  instrumeot  before, 
effect  3903 

MATHEIM 

assault  with  intent  to  commit  4I7& 

defined  4171 

how  punished  4172 

MAYOR 

deeds  by,  certain,  ralidated  2007-S019 

See  Cities,  sub-head  '*  mayor." 

to  lay  out  towusites,  etc   3701 

duties  of,  when  breach  of  peace  threat- 
ened 4iiW 

deeds  by  under  townsite  act  3TI3 

may  perform  marriage  ceremony  118^ 

MEASURES 

county  clerk's  fees  for  sealing,  etc   972 

false,  use  of,  penalty  2728,  4404-4407 

See  iVeightfi  And  Measures  272+-2730 

MECHANICS 

to  have  lien — See  Lien  1373-1400 

MEDICINE — See  Pharmacy,  Physicians. 
MEETTNGS 

disturbing  religious,  how  punished  4236 

other  public   4300 

selling  liquors,  etc.,  at  camp  or  field 

meeting,  penalty   4241 

unlawful  4300-4309 

stockholders,  etc. — Corporation.  .330-337 
MERCHANDISE 

tmsts,  etc.,  to  control  prices  1753-1754 

county  may  provide  for  inspection,  (sab.  16}5U 

may  license  sate  (sab.  11)  511 

license,  in  cities  (sub.  38)  SOS 

in  towns  {sab.  6)303 

MERCURY 
larceny  of.   4336 

MEIRG-BR 
civil  remedies  not  merged  in  criminal, 

3491.  40.W 

MBSNB  PROFITS 

limitation  of  action  9fiT5 

when  improvements  may  off-set  3314 
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MILBAQH  SEC. 

of  jurow  (J.  C.  999),  991 

of  witnesses  (J.  C.  1000),  994 

of  land  board  employees   2331 

of  members  of  legislature   2054 

of  state  officers   2052 

of  county  commiseioDers  *. . .  2059 

to  district  judges.   2051 

for  deliveriag  notice  to  owoer  of  trea- 

passiDg  animals   22 

of  appraisers  of  damages  by  trespassing 

animals.   33 

MILB-P08T 

removal  or  destruction  of,  penal^   4438 

laXJTABT 


authority,  penal  code  does  not  affect . . .  4057 
districts,  governor  may  divide  state  into,  1465 
reaervatioOf  person  residing  on  not  enti- 


tled to  vote,  except   806 

MHjITIA 

who  snlyect  to  military  duty   1424 

alien'fl  privilege  . .  1424 
county  uB^essor  to 

make  list   1426 

who  exempt  from  service  1425,  2195,  2248 

divided  into  two  classes   1437 

enrolled  :   1427 

organized  and  equipped,  national  guard,  1427 
unlawful  for  others  to  parade  with  arms,  1428 
to  wear  uniform ....  1428 

national  ffuard: 

volunteers  organized  and  equipped. . .  1427 

strength   1429 

brigade  organization   1430 

regimental  and  battalion  oi^nization,  1431 

band   1432 

separate  companies  forbidden.  1433 

company  organization,  same  as  U.  S. 

army  1434 

governor,  BtafC  and  officers: 

governor  is  commander-in-chief,  etc. .  1435 

staff   1436 

adjutant  general,  duties,  bond   1437 

salary   2050 

duties  of  other  staff  officers   1438 

officers,  commiKsloned,  election  1439 

commissions,  oaths,  examina- 
tion   1440 

commissions,  who  may  hold. .  1441 

relative  rank   1442 

resignation   1443 

discharge   1444 

when  placed  on  retired  list. . .  1445 
enrollment  and  enlistaaent: 

companies,  how  organized   1446 

application  for  enlistment  1447 

term  of  enlistment   1448 

oath   1449 

disbandment   1450 


1U7 

TaiUnA.—amduded.  '  iliiL 

enrollment  and  enUetmwrt  eoru^d. 

appointment  of  officers   1451 

reduction  to  ranks   1452 

discharge  of  enlisted  men  14S3 

misoellaneoue : 

pay,  when  in  actual  service   1454 

at  encampment   1456 

pay  in  time  of  peace   1455 

board  of  control   1457 

regulations,  U.  S.  army,  etc   1458 

power  of  commander-in-chief.  1459 

adoption  of  by-laws  1460 

authority  of  commanding  officer  1461 

trespassers,  disorderly  cotidiici.....i.  14S$ 

interference  with,  penalty.   1463 

arrests  ,  MM 

districts,  assembly  of  tro^.   148S 

absence  from  duties   1466 

U.  S.  regulations   1467 

seniorofficer,  not  staff,  shall  cnmmand,  1468 

who  are  mounted  officers   14Gi) 

company  not  to  leave  state  witii  itrm..;.  1470 
colors,  uniforms, etc.,  exemption,  1471,  1472 

privileged  from  arrest   1473 

exempt  from  poll  tax   1474 

injured  or  killed,  pension   1475 

convicts  may  manufacture  clothes,  etc.,  1477 

duty  of  county  attorney   1478 

warrants  for  expenditures   1476 

arsenal,  etc.,unlawfulu8e,peualty,1479-1481 

military  ooorts: 

enumerated,  jurisdiction,  procfidnre, 

1481,  1483 

procedure,  sentence,  appttkls.  14S3 

courts  of  inquiry  , .  1484 

martial  ..1486,1488 

penal  codedoesnotaffiBot  powezs^  4087 

fines,  how  collected   1497 

witnesses,  subptBna  '.  14BS 

contempt,  penalty  1488 

confinement  of  military  pri.'^uners   1400 

riots  and  tnsurreotions: 
calling  out  national  guard,  com  mander- 

in-chief.   1491 

by  sheriffs,  mayniw   1493 

militia  in  case  of  wur   1493 

penaltyforfailuri'  iDnnswrr,  1494 

•MTT.TT 

adulteration,  etc. — See  Dairy  i'roduciii, 

729,  746,  4288 

inspection  2447 

MILLABD  COUNTY 

boundarieB   471 

MUTEBS'  HOSPITAI..  BBAKOH 

branch  of  state,  at  Park  Gi^  JI80V 

board  of  commissioners  ttOft 

powers  of  S&6ft 

report  semi-annoally  to  gornmer. 
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lONmS'  HOSPTTAIj,  bbakoh— 

concluded.  g£Q, 

board,  oiganizatioD  and  qooram  2S10 

engi^ng  officen,  etc  9211 

number  of  patients  to  be  eeiUfied  8213 

classification  of  patients  2212 

application  for  admission  2313 

expense  (tf  keeping  patient  2214,  2216 

free  to  indigent  miner  2214 

person  with  contagions  disease  to  be  ex- 
cluded. 2216 

donation  on  conditions  2217 

appropriation  for  use  of.  2218 

receiving  and  expending  bequests,  etc. . .  2218 

MINES  AND  MIEIING- 

lode  ctainif  size,  discovery  1495 

end  lines  parallel  1495 

discoTei7  monument  1496 

location  notice,  description  1496 

recorded  within  thirty  dqrs,  1498 

fee  for  recording  1498 

placer  claim  1496 

mill  rite   1496 

location  and  rights  tfaerennder,  note   1496 

bonndanes  must  be  marked  witbin  thirty 

days  1497 

monumeats,  how  constracted  1497 

to  be  kept  up  1497 

development  work,  within  ninety  days..  1499 
960  on  each  claim. , .  1499 

notice  posted  1499 

affidavit  of  annual  labor  1600 

form  1600 

filed  with  recorder...  1500 
prima  facie  evidence,  1500 
districtrule8,Tecordedl^counfyrecorder,  1501 

certified  copies.  1501 

evidence  of.  3521 

mining  recorder's  office  abolished  1603 

books  deposited  1502 

copies  certified       district  mining  re- 
corder, effect   1503 

eonnly  recorder  is  mining  recorder.  1602 

to  certify  copies  1604 

old  records  not  to  be  abstracted  1602 

mining  recorder  fmling  to  deposit  rec- 
ords, penalty  1503 

cost  of  transporting  records.  1606 

records  returned  to  district  when   1506 

fees  of  mining  recorder   990 

state  mineral  lands,  lease  of.  2370,  2371 

right  of  way,  etc. — See  Umineni  Domain, 

3588-^608 

day's  labor  in,  eight  hours   1337 

employment  of  women,  etc.,  forbidden,  1338 
corporations,  proper^   snl»cribed  for 

stock   816 

employee  to  have  time  to  vote   910 

lien  of  laborer  or  materialman  1381 

attaches  to  what  1381,  1382 


KINBa  AND  UnSdSa-emubi^  sm 

lien  attaches  to  leasee's  intense .   1382 

taxation  of.  35IM,  S886-S513 

oonrt  may  order  surrey.  3S1S 

continuance  to  further  develc^  mine. . . .  31SI 

waste,  etc,  limitaUon  of  action  !9R 

limitation  of  action  for  S6S9 

contracts  affecting,  note  149t 

customs,  etc.,  evidence  of  3^ 

what  property  of  miner  exempt&om  exe- 

cubcm  324S 

salting  mine,  penalty   4399 

frand  in  assay,  etc.,  penalty  4400,  4401 

larceny  of  gold,  amalgam,  etc   435S 

coal  mines,  inspector,  duties,  etc.— See 

Coal  Mines  1507-1554 

weigbing  coal.  1529-1531 

licensing  bosses  15!8 

treepasaea: 

destroying  records  or  notices.  1535 

wrongful  extraction  of  ores,  treble 

damages  ;  153S 

trespass  on,  a  misdemeanor  1577 

shafts,  caves,  etc.,  must  be  inclosed, 

1538,  1540 

burning  slack,  coal,  etc.,  fence.  .1539,  15M 

limitation  of  action  S8T7 

MINK 

bounty  for  killing.   203* 

MmORS— See  Children. 
appointment  of  guardian — See  Probate 

iVocfiee,   snb-head   "guardian  and 

ward"...  3987,  3994,  38K 

when  may  nominate  guardian  399i 

action  for  injuring  or  killing  3911  , 

consent  of,  when  bound  as  apprentice. . .  "ii 

education  by  guardian  4006,  4013 

may  control  their  bank  deposits   331 

property  of,  support  from  when  parent 

unable   3999 

service  of  process  upon  S94&^  4049 

appear  by  guardian  in  action, 

(J.  C.  3679),  2907,  2906,  3990,  4009,  m 

property  of,  in  partition  3669-3566,  4012 

when  inca|Able  of  committing  crime. . . .  4071 
nnder  fourteen  cannot  be  convicted  of 

rape,  when.  fiW 

not  mbiect  to  statnte  of  limitations, 

2871,3889,  S8N 

when  snl^ect  fbr  industrial  school,  S140,  3141 
disposal  of  intoxicating  liquors  to,  1348,  4845 

permitting  in  saloon,  penalty  iSM 

furnishing  tobacco,  etc.,  to,  penal^ . . . .  44S9 

marriage  of,  consent  IlSt) 

terminates  guardianship,  1641,  39K 

contracts  of,  dis^firmance  1543 

misrepresentations,  effect  154S 

engaging  in  bnsinees  as  an  adnlt  154} 

contract  for  personal  services,  valid  ....  1544 
oDdertaking  o^  to  appear  as  witness,  valid,  ICS 
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admiDistering  drags  to  procare   42*26 

■oUcUing  or  prodtuang,  penal^   4227 

mSOHIBF— MaUeious  MtMchi^. 

'lOSOHIEVOTTS  AJTTMAT.P 

death  from,  liabili^  of  owner   4397 

injnries  by  dogs,  damages  70,  71 

mSDEMBAKORS 

defined   4063 

arrest  at  night  vhen   4641 

how  panished   4065 

penaltywhen  noDe  prescribed  4066,  4154 

jurisdiction  of  justices  of  the  peace   691 

defendant's  presence  not  necessary  at 

trial,  etc  4757,  4811,  4909 

limitation  of  action  for   4599 

persons  charged  with  indictable,  taken 

before  whom   4623 

prohibited  acts  are,  when.  4154 

compromise  of  certain.  6062,  5064 

enumeration:  • 
habeas  corpos,  refusing  to  ob«y,  etc. .  1094 
rescue  of  prisoner  or  property..  .4112,  4113 

eriminal,  refusing  to  arrest,  etc  4138 

prisoner,  delaying  examination  of. . . .  4139 
arrest  under  pretense  of  authori^. . . .  4140 

officer,  inhumanity  of  4141,  4143 

resisting,  penalty  4081,  4143 

posse,  refusing  to  join  4144 

imprisonment,  false  4188,  4160 

magistrate  permitting  depositions  in 

criminal  cases  to  be  examined   4672 

search  warrant,  procuring  unlawfully,  5101 
I  misconduct  in  serving,  5102 

I       officer  unlawfully  delivering  fugitive 

'         from  justice  5114 

fraud  in  weight  of  merchandise   4475 

adulteration  of  drags  and  food.  .1736,  4288 

of  vinegu.  4283-4287 

of  candy   4289 

fraudulent  disposal  of  proper^.  .4146,  4147 

false  personation  4394,  4396 

fraudulent  couTeyance,paTfy  to,  4147,  4396 

fidse  pretenses   4397 

wwgfats  or  measures,  using  false,  4404-4407 
corporation,  fraud  in  organizing,  4408-4410 
directors,  misconduct,  4411-442S 
bank,  insolTent  zeeeiTiag  deposits. . . .  4412 
officer  0^  overdrawing  account,  4413 
records,  mining  recorder  ^Ung  to 

deposit  1603 

notary,  certification  afler  term   1673 

property,   mortgaged,   destroying  or 

concealing.   166 

fiand,  presenting  false  claim   4083 

in  assajrs,  samples,  etc  4399-4401 

blse  standard,  short  weight   2728 

ofioer  &iling  to  pay  over  fines,  etc., 

1028,  4319 


MISDEMEANORS— <wrt/tnu«i. 
enuineratioil — eoniinued.  sbc. 

officer,  city,  malconduct  of  219,  223 

refusing  to  act  on  indigent  suit- 
or's oath.  1021 

failing  to  post  fee  bill   1023 

receiving  ill^  fees  1028,  1039 

purchasing  juror's  script,  etc.,  1031 
bond  or  warrant,  neglect  to  certify . . .  149 
county  commissioneT  violating  duty. . .  607 

fees,  justice  filing  case  without  1033 

hotels,  etc,  defrauding.   4470 

barratry,  common  4146 

officer,  wilful  omissions  by  4153 

grand  jury  guilty  of,  when  4150-4152 

public  money,  making  profit  out  of . . .  4317 

obstructing  collection  of  revenue   4320 

fees,  officer  charging  excewive  .  .1029,  4368 
books,  refusal  to  deliver  to  successor, 

4087,  4088 

public  office,  wrongfully  exercising. . .  4086 
legislature,  member  of,  failing  to  dis- 
close interest  in  bill   4097 

witness  refusing  to  testify 

before  4101 

jnror,  referee,  etc.,  misconduct  of. . . .  4108 

drawing  fraudulently  410S 

office,  holding  without  quailing   4077 

officer,  extortion  by     4388 

office,  buying  appointment  to   4084 

corrupting  juror,  umpire,  etc  4107 

justice  purchasing  judgment   4110 

constable  purchasing  judgment  4110 

abandonment  of  children,  penalty, 

4224,  4225 

tombstone,  defacing   4232 

amusements,  noisy,  etc.,  on  Sunday, 

4233-4242 

females,  hiring  to  play  in  saloon   4243 

exhibiting  for  hire   4244 

indecent  expcnnre  of  person,  etc   4547 

house  of  ill  fame,  etc.,  keeping,  etc., 

4251,  4472 

house,  disorderly,  keeping   4252 

lottery,  drawing,  etc  4253-4260 

permitting  in  rented  house  . . .  4280 

gaming,  cheating,  etc.,  penalty   4363 

gambling,  permitting  in  rented  house,  4363 

officer  &iling  in  duty   4386 

phyncian,  intoxicated,  penalty   4367 

steamboats,  inisnianagement   4360 

steam  Ixnler,  mismanagement.   4270 

trade-mark,  forging.    4482 

defacing  marks  on        etc   4473 

cruelty  to  insane  3202,  4273 

common  carrier,  etc.,  refusing  guests 

or  passengers   4471 

nuisance,  maintaining  public  4275-4277 

pest  house,  keeping   4278 

powder,  etc.,  storage   4280 
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lOSDEMBANOBS— cimftnued. 
enumeration— confiniM(2.  sbc. 

toy  pistols,  selling,  etc   4281 

drugs,  failing  to  label   4262 

food,  Belling  tainted   4290 

fire,  setting  to  woods,  grass,  etc   4479 

obstructing  extinguiahment   4480 

ferries,  maintaining  without  authority,  4481 

locomotive  bell,  failure  to  ring  4S91 

«ngiDeers,  etc.,  intoxication  of.   4393 

train,  making  up  improperly   4*293 

disease,  exposing  per8on&  to   4295 

railroad  employees,violatioiiof dutyby,  4294 

highways,  racing  upon   4296 

liquor,  sale  (o  Indians   4298 

on  Indian  reservation   4299 

to  female  in  wine  room. . .  1246 

without  license  1253 

on  holidays  1260 

to  minors   4245 

in  theatre,  etc   4237 

at  camp  meeting   4241 

on  election  days   1257 

conspiracy  4156-4158 

duel,  challenge  to  fight  4185 

acting  as  second   4185 

officer  refusing  to  prevent   4186 

usaulL  4190,  4191 

battery  4192,  4193 

libel  4196,  4197 

threat  to  publinh   4205 

refusing  list  to  assessor,  etc  4321,  4323 

license,  doing  business  without   4324 

burglars'  tools,  possession   4339 

weapons,  deadly,  having   4340 

petit  larceny  4358-4360,  4362 

property,  receiving  stolen   4368 

gas,  water,  or  electricity,  larceny,  4370-4372 

goods,  larceny  from  fire   4373 

extortion,  etc  4385--*392 

iiyory  to  railroads   4423 

to  highways   4434 

to  toll  house  or  gate   4437 

to  mile  stone,  etc   4438 

to  telegraph  lines,  etc   4465 

to  personal  property   4425 

malicious  mischief.  4425-4452 

freehold,  trespass  upon   4430 

<       iojnries  to  monuments  or  landmarks..  4432 

to  dami,  bridges,  etc   4434 

to  public  notices   4439 

letters,  opening   4441 

art,  works  of,  injuring,  etc  4446,  4447 

telegraph  operator,  refusal  or  neglect 

to  perform  duties   4460 

animals,  dangerous,  at  large   4207 

retaking  impounded   34 

driving  from  range   52 

trespassing   63 

bringing  in  diseased   58 


MISDEIMEAirORS— cmfuHMd. 
enumeration— eontmiMd.  '  sk. 
animals,  with  glanders,  etc.,  fiuliDgto 

kill   a 

diseased,  at  large   60 

dead,  feilore  to  bntr  65,  M 

□□lawful  disposal  4S7S 

railway  killing  and  failing  to 

post  notice  

faUe  pedigree,  sale   51 

skinning  carcass   54 

Stttdhorse,  etc.,  at  large   56 

bull,  failure  to  keep  on  range,  57 

sheep,  failure  to  dip.   63 

gate,  etc.,  learing  open   73 

cruelty  to  4453-445* 

transporting  improperly  4455 

taking  trespassing,  from  ens-  , 

todian   3* 

branding  wrongfully  42;  4474 

using  brand  in  place  and  positioo  re- 
corded to  another   4S 

disturbing  religious  meetings.  4338 

lawful  meetings   4300 

the  peace,  penalty. . .  .43in,  4311 

unlawful  assembly  4301-013 

rioters  refusing  to  disperse   430S 

officer  neglecting  duty  43K 

prize  fi^t,  being  present  at   4308 

weapons,  exhibiting  deadly  4312 

forcible  entry  or  detainer  4313 

land,  unlawfully  retaking  4314 

attorney  refusing  to  account   13S 

corporation  in  defaQlt,'actingas  agent, 

etc  352,412.423 

acting  without  authority. .  410 
fiulure  to  make  statement,  433 
banker,  private,  failure  to  obey  Uw...  387 

trains,  failing  to  bulletin   44S 

milk,  food,  etc.,  selling  unlawfully.. 7S9-74G 

dentistry,  violation  of  law   758 

fish  and  game  law,  violations  of . .  1047-1066 
contagious  diseases,  introducing.  .1111-1113 

vagrancy   4473 

prostitution   4473 

begging.  4m 

vote,  fraud  in  attempting  to  

aiding  nnqn^ified  pawns   ^ 

TOtar,  nntawfully  influencing.  BK,  A> 

cock  fighting,  dog  fighting,  etc  4451 

compromise  of  certain.  fiOSS-OM 

natural  gas,  wasting  15S0^  1561 

bees,  violation  of  law   1^3 

medicine,practicing  without  certificBto,  1^ 
fees,  allowance  of  nneamed,  to  jaroiii  ^ 

etc  W» 

opium,  selling,  etc  

keeping  joint  4** 

renting  house  for  sale  of,  4467 

smoking   44tf 
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BDSEBSBAKOBS— Amf/ntied. 
amxxi.&nM,<m-—eonHiuud.  skc. 

selling  cigarettes  to  children   4469 

"pharm&cist  without  registration   1722 

asing  title*  unlawfully  1723 

penalties  generally   1724 

poll  tax,  using  fiTemao's  certificate  to 

escape   1749 

poisons,  failing  to  label   1T27 

pools  and  trusts,  violation  of  law,  1751-1763 

school,  failing  to  send  children  to   1963 

officer  receiving  money  from 

publisher   1861 

tmatee,  neglect  of  duty  1862 

industrial,  aiding  escape  from,  2151 
insane  asylum,  attempt  to  send  pemOD 

to,  unlawfully   2201 

«■  trespass.  3203 

provisions,  violating  . .  2206 

insane  peraon,  cruelty  to   .2202,  4273 

■       idiot,  etc.,  bringing  in   220.5 

dairy  commissioner,  obstructing  S448 

state  prison  employee  violating  law. . .  2266 

carrying  in  tools,  etc   2276 

Tcscaes  4112 

goodRf  retaking  from  officer  4113 

witness,  unlawfully  influencing  4132 

preventing  attendance  4135 

bribing   4136 

receiving  bribe   4137 

slander,  criminal,  of  woman's  chastity,  4206 

minors,  permitting  in  saloon   4246 

befouling  waters   4274 

tobacco,  selling  to  minora  44G9 

Ugbways,  violations  of  law. 1127,  1139,  1143 

horticultural  rules,  violation  1173 

marriage,  failing  to  return  license. . . .  1192 
solemnizing  without  license,  1194 
county  clerk  issuing  license 

unlawfully   1197 

gambling,  dancing,  etc.,  in  saloon  ]2uO 

physician  giving  false  prescription  to 

evade  liqnor  law  l^pS 

water,  anlawful  taking  of.   1285 

canal,  unlawful  obstruction  of  1286 

employer  violating  eight  hour  law  ....  1337 
women,  etc.,  employing  in  mines,  etc.,  1338 
employer  failing  to  provide  seats  for 

female  employees   1339 

blacklisting  employees,  penalty   1311 

books,  taking  from  state  library.  ,1358, 1359 

notice,  tearing  down  lien   137.5 

mechanic's  lien,  excessive  claim   1399 

militia,  interference  with   1463 

military  property,  unlawful  disposal  of,  1480 

coal  mine,  unlawful  operation   1516 

weighing  fraudulently   1532 

mine  provisions,  viointing   1533 

mine  shafts,  etc.,  failing  to  fence,  1539 
scales,  use  of  unlawful   1534 


MISDSaOlANORS— concluded, 

enumeratioii — amduded.  sec. 

records,  destroying  mining.   l.'!>35 

notices,  mining,  destroying  1535.  4439 

pawnbroker  failing  to  observe  law   1710 

cohabitation,  penalty   4009 

fornication,  punishment   -VlVi 

water,  diverting,  elc  4449,  4450,  4434 

railroad  cars,  stealing  ride   4341 

employees  aiding   4342 

butcher  failing  to  keep  record  of  ani*  « 

mals  killed   4309 

innkeepers  refusing  guests   4171 

timber,  cutting  on  public  lands   4176 

evergreen   4177 

hats  at  theatres,  wearing  high.   4487 

MISJOmDHB 

of  parties  or  causes,  demurrer.   2962 

of  causes  in  answer,  demurrer   2976 

of  parties  or  causes  iu  counterclaim,  de- 
murrer 2976,  2977 

MZSREPBE8BNTATION— See  Fraud. 

MISTAKE 

limitation  of  action  on  grounds  of.   3877 

in  pleading,  correction  (J.  C.  3694),  3005 

pleadings  liberally  construed   2986 

judgment  obtained  through,  may  be  set 

aside   3005 

of  fact,  disproves  criminal  intent   4071 

immaterial,  disregarded   6060 

MOB 

limitation  of  action .  against  cities  for 

damages  by  3879 

See  i?io(  :  4300-4307 

MODEL 

injuring  maliciously   4447 

MONEY— See  Stait  Treasure}-,  Cotmiy 
TVetuum*. 

county,  transfer  from  fund  to  fund,  (sub.  6)  611 
order  for  payment,  enforced  by  execu- 
tion  3327 

paid  into  court,  to  clerk,  3120-3122,  3484,  3404 

'  of  deceased,  need  not  be  appraised  8843 

invested  when  3Kt5 

public,  embezxlement,  etc.,  a  crime,  4315-4318 
deposit  of,  in  lieu  of  undertaking.  .3494,  3772 
specific  kinds  of,  in  judgments — Sec 

Judgments  3194 

lawful  interest  on   VIW 

tax  on— See  Taxation  2606,  2543 

lines,  etc.,  of  district  court  paid  to  state 

treasurer   6000 

fines,  etc.,  under  ordinance  paid  to  city 

treasurer.  ,  343 

fines,  etc.,  of  justice  paid  to  county  treas* 

urer  6159 

offer  in  writing  when  equivalent  to  tender,  3485 
investment  by  land  board   3367 
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iaTeBtment  on  partition  3556,  3559 

by  gunrdtan.  4010,  4017 

MONOOLIANS 
exempt  from  military  do^.  1434 

MONOPOLY 
of  trade  or  commerce  nnlawfuL . . .  .1762-1754 
of  Btate  land,  ifferenting  3349 

MONTH 

meaoB  calendar  montli,  nnlesa  S488 

MONUMENT 

de&cing,  in  cemeteries   4232 

iiyuiiea  to,  erected  hj  U.  8.  Borvey   4439 

maliciooB  injoiy  to  4432,  4435,  4446 

MORALS 

(oimes  against.  4233-4346 

pnblic,   conspirat^  to    caninit  acts 
ti^nrioQS  to  4156 

MOBOAN  OOUNTY" 
boondaries   472 

MORTOAaSI 

deeiuoni  on,  note.   2488 

not  a  cottTeyanea  whatever  its  texma. . . ,  3617 

record,  effect  1975,  2000 

asugnment  not  notice  to  mcni- 

gagOT.   2002 

discharge  of;  form  2004,  2005 

record   2005 

failure,  damages   2006 

not  a  revocation  of  will  2755,  2756 

corporatioQB  may  mortgage  proper^. . . .  322 

chattel— 9ee  Cha^  Mortgaga.  160-168 

railroad,  may  inclade  rolling  stock   444 

form  provided  by  law  1983 

coveoants  implied  1983 

of  homestead,  wife  moat  join  1156 

Bale   1156 

frandolent,  penalty  ;  4396 

by  boaband,  penalty   4396 

taxation,  recorder  to  furnish  list   3531 

all  property  taxable   3601 

validation  of  recorded  3010 

iqnnction  to  prevent  diminution  of 

Becoritjr.   3068 

probata  praoUoe : 

claim  secured  by,  description   3863 

payment  by  execntor,  etc. 3671,  3905,  3906 
taken  to  secure  payment  of  sale  on 

credit   3896 

mortgage  or  lease  of  estate  3908,  3909 

bygnardiaD...4007,  4016 

foreoloeore: 

action,  place  of  trial   2928 

bat  one   3498 

limitation,  six  years   2876 

to  redeem,  limitation. . .  .2885,  2886 

judgment,  docketing   3498 


MOBTOAQE-eoncftnied. 
fbrooloeure — concluded.  ok. 
execntion  for  deficiency  tssoed  onfy 

after  sale  SUt 

holder  of  nnrecordied  convsjanoft  not 

madeapar^...  

diqKiaition  of  amplnsL  3S(n 

sale  vhen  debt  due  in  instalmeDls ....  3S0S 

redemption   3503 

attonwy's  fee,  amount  allowed  3BM 

fixed  by  coorL  3SQ6 

in  action  to  compd  can- 
cellation  900C 

iiu'nnetion  to  restrain  waste,  etc  3518 

when  reoeiTer  appointed   3114 

MOTHDR 

administration  b7.   3813 

meoesaion  of— See  Saceenton  2BSM-98E0 

death     intjnry  of  child,  may  sue  fbr  2811 

gnardiangbip  of— See  FrobaU  jhuetie^ 
sub-bead  "guardian  and  ward "..3863-1060 

guardian  appointed  by   3964 

heir  of  illegitimate  child   2834 

seduction  of  child,  may  sue  for.  S910 

cnstody  of  children  on  desertion  of  father,  1307 

MOTIONS  AND  OBDIERS 

mottona: 

defined  

made  where  

powers  at  chambers.  682,  713 

notice  of,  time,  service  3326,  3330-^337 

time  extended   3328 

when  to  stand  continued.   3338 

probate,  heard  where   3777 

transfer  to  another  judge  

in  special  proceeding  

ordera: 

defined  

power  of  court  to  make   670 

of  supreme  coart  over   955 

made  where  33S4 

^to  show  cause,  when  to  stand  continoed,  33S8 

powers  at  chambers.  688, 713 

fbr  payment  of  mon^  eniVxrced  \ij  exe- 
cntion  8327 

made  ont  of  coort  without  notice, 

raeated  without  notice   3398 

refhaed,  contempt  to  Bpplj  to  another 

court   716 

probate,  powers   3778 

when  made   3777 

validity, 
3779,  3780, 3946,  3956. 4036,  4039 

clerk's,  validity   3784 

final,  appeal  firom   654 

in  special  proceeding   363S 

on  ex  parte  application  from  anotiier 

district   6S0 

relief  from  in  case  of  mistake,  ete. . . .  3008 
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3f  OnONS  AND  ORDBRe— concluded. 


orders — concluded.  ssc. 

what  deemed  excepted  to   3283 

criminal.  .4944,  4945 

reviewed  on  appeal   3300 

criminal   4957 

enforced  in  term  time  or  in  vacation. .  681 

^OTTNTAIN  LIONS 

destruction  of,  bounty   2039 

aCOTTNTAIN  SHESBP 

protection  of  ■  1053 

MULE — See  Animah. 

^ffUNIOIPAI.  OORFORATION8 

See  Ct«M  169-313 

MURDER 

defined,  malice  4159 

d^rees,  puDishment  4161,  4162 

death  must  occur  within  a  year  and  a  day,  4165 
homicide,  excusable  and  justifiable.  .4166,  4167 

attempt  to  kill  by  poison  4177 

assault  with  intent  to  murder  4178 

where  to  be  tried  4581-4587 

when  burden  of  proof  shifts.   4856 

no  limitation  of  prosecution  for   4597 

principal  in  duel  guilty,  when  4183 

bail   4986 

MUSEUM 

injury  to  articles  in,  penalty   4447 

MUSKBATS 

bounty  for  hilling   2039 

MUTILATION 

of  public  lecords  by  officer  4119 

by  others  4120 

mayhem  4171,  4173,  4179 

MUTUAL  WILL 

when  valid  and  how  revoked   2738 

IHAMB 

of  corporation  may  be  changed   338 

of  city  or  town,  when  given   169 

change,  of  person,  city,  town,  etc   1545 

petition  fbr,  cause   1545 

name  proposed. . . .  1545 

other  reqaiBites. . . .  1645 

district  court,  order   1646 

notice  published,  hearing   1546 

efiFectof   1547 

defendant  to  declare  on  arnugnment... .  4769 

fictitious,  in  indictment,  etc.   4733 

ime,  when  inserted  in  indictment   4769 

adopted  child  to  take  what   8 

of  party  nnknown,  serrice  by  publica- 
tion  2961 

fictitious,  in  pleading,  amendment   3007 

refusing  to  give  to  assessor.  4331,  4383 

witnessei'  names  on  indictment   4736 

on  information.   4695 


115S 


NABOOnOS  8KL 

prohibiting  sale  to  minors   4408 

administering  with  evil  intent  4iSH 

NATIONAL  O-UABD 

See  MOiUa  im-im 

NATOBAL  OAS 

preventing  escape  from  unused  well ....  154^ 

abandoned  well  shall  be  plugged   ir>49 

violations  and  penalties  1550,  1551 

right  of  way  for  pipe  lines  1552,  3588 

right  of  adjacent  land  owner,  etc   1551 

state  lands,  classification,  dispoaal   8833 

to  be  leased  3S70 


NATUBALIZATION 

laws  concerning,  pages  87-80. 

index,  page  91. 
NATURE 

crime  against,  penalty   4238 

what  constitutes   4229 

attempt  to  commit  4179 

NBOBSSABIBS 

failure  to  provide,  divorce   1906 

minors  bound  by  contracts  for  IBVt 

guardian  shall  furnish  to  ward   4013 

NEaLBOT 

injuries  or  death  by,  action  2911,  2912 

criminal,  defined   4U53 

of  children,  penalty  4224,  43S6 

omission  not  pani^able  if  performed  by 
another  44M 

NXG-IiiaSNOSl 

death  by,  action  for  damages  3911,  3819 

definitions  of  "neglect,"  "n^igenoe," 

etc,  penal  code   406S 

criminiJ,  penalty  4068 

in  putting  up  prescriptions,  penalty  4SKtt 

in  firing  woods,  penalty  4439,  4478 

allowing  mischievous  animals  at  large. . .  4297 
claim  against  city  or  town  for,  present- 
ment, bar  312,  313 

misuse  of  steam  boilers,  peaaltii^-.  .4269-^1 
of  railroad  employees,  when  criminal, 

4291-4394 
railroad  failing  to  maintain  crossings, 

liability   446 

liable  for  stock  killed   446 

failure  to  ring  bell,  ete   44!t 

decisions,  note-   948 

by  steam  railways,  note  k.  MBS 

by  street  railways,  note  9468 

by  telegraph  companies,  noU  3468 

by  bathing  resort,  etc.,  note   3488 

by  cities,  natea.    Sti,  MSS 

NBOOnABLB  IN8TRUUBNTS 
transferred  in  good  faith  before  matnri^, 

effect   2903 

made  or  drawn  by  tel^raph   3688 

parties  to,  how  sued  9MS 
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NBGOTIABLB  INSTRUMENTS -«wi- 

tintud.  gjc 

parties,  service  upon  one  or  more   2954 

judgment, 

3184-3186,  3201 

execution   3234 

parties,  coQtribuiioD  as  between   3270 

substitution  of  suretjr  to  r^hts  of  judg- 
ment creditor   S496 

gamisliee  not  liable  upon,  irfaen   3103 

days  of  grace  not  allowed   1611 

receipt,  etc.,  on  payment   1583 

actions,  several  oasameinstrumenticosts,  3340 

Buccessive   3488 

filed  as  a  complaint  in  justice's  court   3687 

execution  not  denied  under  oath,  when 

deemed  admitted  (J.  C.  3722),  2984 

part  payment,  etc.,  extends  statute  of 

limitations   2898 

defined   1553 

payable  in  money   1554 

without  couditiouB  not  certain  of  fulfill- 
ment  1554 

payee  must  be  ascertainable   1555 

if  option  gives  as  to  payment  or  t>erform- 

ance  of  conditions,  effect   1656 

date,  etc,  not  necessary   1557 

any  may  be  used   1560 

pledge  of  collateral,  may  contain   1658 

contact,  not  to  contain  what   1659 

ux  elasses,  divided  into   1661 

bills  of  exchange   1661 

promisBoiy  notes   1661 

bank  notes   1661 

checks   1661 

bonds   1661 

certificate  of  deposit   1661 

signatures  presumed  for  valuable  consid- 
eration before  maturity   1567 

suretyship  and  guaranty,  notes  1668,  2488 

indorsement : 

decisions,  notes  .1668,  2488 

presumption  as  to   1567 

what  is   1568 

where  made   1569 

upon  annexed  paper   1570 

general  1571,  1572 

-  special  1571,  1573 

general  made  special   1574 

special,  to  render  non-negotiable   1575 

is  a  warranty  of  what   1576 

before  delivery  to  payee   1577 

"without  recourse, "  liability   1578 

qnalifications....  1679 

rights  of  indorsee  1560,  1683 

consideration,  want  of,  does  not  affect 

indorsee's  rights   1681 

indorsee,  who  is   1682 

instrument  partly  io  blank,  liability. . .  1684 

title  of  indorsee  in  dae  coarse   1683 


NEOOnABIiB  INSTBUMENTS-«M- 

Unued.  ^s. 
suretyship  and  sruaranty: 

decisions,  notes.  1G68,  9488 

mmentaient  for  payment: 
payment,  time  of,  vhen  not  stated....  1569 
place     when  not  stated. . .  1583 

payable  to  order,  when.  1564 

to  hearer,  when  1664 

to  order  of  maker  or  fictitiou 

person,  effect.  1565 

to  one  obvioiuly  fictitious,  pay- 
able to  bearer  1566 

not  necessary  to  charge  principal  1585 

willingness  and  ability  of  debtor  equiv- 
alent to  offer  of  payment  1585 

how  made  and  where  ISBt 

apparent  maturity,  day  of, 

1587,  1689,  1590,  1561 
apparent  maturity,  day  of,  when  a  holi- 

day  1587,  24W 

when  presumed  dishonored  15SB 

party  paying  may  require  what  1502 

when  excused  1586,  1605,  IflOS 

and  notice  when  excused  1607 

delay  in,  when  excused  1607 

waiver  of,  waives  notice  100^ 

notice  does  not  wuve  1608 

and  notice  waived  by  waiver  of  protest,  1609 
dlBhon<»r: 

when  dishonored  1593 

notice,  by  whom  given  ISM 

form  of.  ISBt 

how  served  1586 

in  ease  of  death.  IGVT 

in  ignorance  of  death.  1596 

when  given  1699 

when  mailed  160(t 

by  agent  who  holds  for  principal  1601 

to  another  agent  1601 

by  subsequent,  to  prior  parties,  1003 

effect  of  1603 

when  excused  1604-1610 

delay  when  excused  1607 

waiver  does  not  waive  present- 
ment 1606 

waived  by  wwver  of  protest-..  1609 
extinotion : 

same  as  contracts  in  general  1610 

by  payment  1610 

party  may  demand  inatmment,  receipt, 

or  bond  IMK 

bills  of  eacohange: 

defined  ISli 

become  proimssoiy  notai,  when,  1686,  166l> 

negotiable  instruments  1B61 

drawee,  and  additional  drawee.  .161^  1613 

drawn  in  sets  11^ 

agreement  entities.  1615 

presentment  of  part ....  1616 
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KBOOTIABLE  INSTRUMENTS— con- 


Hnued. 

billa  of  exchajige— concluded,  sbc 

where  payable  1617 

drawer,  rights  and  obligations  same  as 

first  indorser   1618 

a,ppareDt  matori^  15S9 

days  of  grace  not  allowed  1611 

preseotoMnt  for  acceptance,  when, . . .  1618 
acceptance  refosed,  dis- 
honor  1588, 161S 

how  made,  diligence  lUSO 

excused  when, 

1605-1607,  1620,  1640,  1641 

when  joint  drawers   1621 

to  additional  drawer,  or 

drawee  in  case  of  need,  1622 
failure  to  make  in  ten 

days,  of  sight  draft  1623 

acceptance,  in  writing,  how  made  ....  1624 

most  be  unqualified  1625 

what  is  sufficient   1626 

by  separate  inatmment, 

1626,  1627 

promise  in  writing  1626 

cancellation  by  acceptor. .  1629 

admits  signature   1630 

for  honor   1631 

payment  for  honor  1631 

holder  must  accept....  1632 

how  made  1633 

enforcement  1634 

does  not  excuse  notice,  1636 
preientmeQt  for  payment,  where, 

1563,  1586,  1636,  1637 

fularetomake  1636 

mere  delays  do  not  exon- 
erate  1637 

excused,  when, 

1605,  1606,  1640-1643 
notice  of  excose  and  dishonor — sec 

"dishonor"  above  1595-1609 

inland  bill  defined   1643 

ioreign  bill  defined   1643 

protest,  necessary   1644 

made  by  whom  . . .  1645 

where  made   1647 

when  made  1648 

when  excused  1649 

notice  of.   1660 

damages  allowed..  1656 


rule  of..  16^1657 
interest,  1663-1655 


promissory  notes: 

negotiable  instruments   1561 

defined   1658 

bill  a£  exchange  is,  when   1659 

becomes,  when   1660 


see  "presentment,"  "payment,"  "dia- 
honor,"  above. 


NBGOTIABLB  INSTRUMBINTS-ron 

duded. 

promissory  notes — concluded.  ^vr. 

delay  in  presentment,  effect   l  '•'< ' 

preceding  chapters  applicable   I'Xi- 

checks: 

defiaed   1663 

negoUable  instruments   1561 

subject  to  rules  concerning  billa  of 

exchange,  except   1604 

bank  notes  negotiable  even  after  pay- 
ment   1086 

NESTS  OF  BIRDS 

protection  of  1055,1057,  1058,  1061 

NETS 

fish,  provisions  concerning  1048,  1053 

NBUTBEt 

inclndes  masculine  and  feminine  genders,  2498 

NEW  PBOMISB 
to  extend  statute  must  be  in  writing. . . .  S8S6 

NEWSPAPERS 


pnblication  and  retraction  of  libel. .....  1848 

See  AdveriUemeaA,  jhMieaHon. 

NEW  TRIAL 
civil  procedure: 

defined   3291 

grounds  (J.  C.  37^2),  ■.i29-2 

application  made  on  what   ^'29:; 

notice,  contents  (J.  C.  371;)),  :i2fl4 

must  specify  particnlare   3296 

service  within  five  days   3294 

service  generally  3330-3337 

time  may  be  extended  9006,  8380 

affidavit,  motion  made  apcn  SS83 

filing,  service  S806 

minutes  of  court,  motion  madeopoOi,  8S88 

reference  to,  on  hearing  89BT 

hearing  of  motion,  time  ,  iSSft 

upon  what   3986 

at  chambers   682 

in  another  county   683 

on  stipnlation   ((63 

granted  by  court  of  its  own  motion   3298 

in  garnishment  proceedings.   3U3 

in  probate  cases,  as  in  others  3777,  3778 

in  special  proceedings.   3000 

oriminal  procedure: 

defined   4950 

if  granted,  effect   4951 

testimony  anew   4951 

grounds  (J.  C.  5152),  4952 

newly  discovered  evidence,  affidavit. . .  4953 

notice  of  motion  in  writing   4953 

time  to  serve   4863 

grounds  designated   ^63 

filed  when,  service.  i....  4868 

affidavit,  when  necessary.  ^486!^  4Mk 

time  to  procure  4888 
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NBW  TRIAL,— eonduded. 
orlminal  procedure — amduded.  sec 

affidavit,  when  filed   4954 

motion  heard  when,  stay  pending  hear- 
ing.  4954 

when  ordered  b;  Bupreme  court   4978 

NEW  YBAil'S  DAY 

a  lef^I  holiday   1145 

NIGHT-TIMB 

defined,  in  arson  and  bnrglar;  4329,  4338 

KON-RBSIDENT— See  Foreign. 

minor,  guardian  appoiQted  for.  4030-4035 

decedent,  probate  of  will  of  3806  -3808 

juriBdiction  over  estate   3774 

heirs,  etc.,  agent  appointed  for  3970-3972 

aiding  or  abetting  crime  committed  here, 

punishment  4072,  4581 

must  gire  bond  for  costs, 

(J.  C.  1033),  3354,  3355 
service  of  notice  upon  one  who  has 

appeared  in  action   3335 

heirs  must  claim  inheritance  when,  3974,  3976 

grounds  of  attachment   3064 

not  entitled  to  the  exemptions  allowed 

judgment  debtors   3247 

insane  person  may  be  returned   2205 

corporation — See  Corporation.  314-456 

NONSXJIT 

generally  (J.  C.  3595),  3181 

offer  of  evidence  afler  motion,  not  a 

waiver  3181 

NOBMAIi  SOHOOXj 

-   a  department  of  the  university  2305  2307 

location  of  bnmch,  powers,  etc. . .  .2317-2320 
NOTABIBS  PUBIjIO 

member,  term,  appointment   1666 

oath  and  bond  1667 

commission  and  oath  filed  1668 

suit  on  bond  1668 

powers  1669 

record  of  protests  1670 

certified  copies,  evidence  1670 

seal,  contents   1671 

shall  affix  date  of  expiration  of  commis- 

sion   1672 

certification  after  term  expired,  a  misde- 
meanor  1673 

fees   984 

may  take  aobnowledgments  of  deeds. . .  1985 

depositions. »  3437,  3456 

courts  take  notice  of  seal   3374 

,  affidavit  made  befiwe,  in  evidence,  3445,  3446 

KOTES  AND  BILLS— See  Negotiable 

IrutrumeTits  1553-1665 

forgery  of  or  npon   4343 

penalty   4346 

making  or  uttering  fictitious,  penalty  . . .  4349 
posMSsing  or  receiving  foiged   4348 


NOT  GTXCLTT  Sk. 

evidence  admiasible  under  plea   A79i 

plea  of,  form  4788.  4n» 

puts  what  in  isBoe   4791 

must  be  jentered  when  4i9S 

NOnOB 

see  the  tdtle  of  the  proceeding. 

of  assessment  of  taxes  3519 

of  increase  or  decrease  of  assessment  by 

county  board   2575 

defined   574 

of  assessments — See  Corporations   339 

of  meetings — See  Corporation*   334 

concerning  negotiable  instruments — See 

Negotiable  Instruments. 
record  of  assignment  of  mortgage  ia  not,  S002 
tearing  down  or  defacing,  penalty... 904,  4439 
record  of  certain  instruments  imparts, 

197o,  1984,  3009 

jadidal,  taken  of  what  .1^  17^  3374 

motions,  time  required  

court  may  shorten  time  3325 

time  may  be  extended  for  all  but  notices 

of  appeal   3399 

order  made  without,  vacated  when  33S8 

must  be  in  writing  3330 

service,  how  made  3330,  3331 

on  attorney   3331 

onbon-resident  333S 

by  mail  3332,  3333 

of  appearance   3334 

on  non-resident,  how  made   3335 

may  be  sent  by  telegraph  2697.  S698,  3337 

after  appearance,  defendant  entitled  to,  3374 

of  bearing  before  referee.  3177 

of  judgment  or  decision  SSH 

time  to  amend  or  answer  mns  from  serv- 
ice, exception  SOW 

without  title  may  be  valid. .  .3483,  5079,  5171 
in  probate  and  guardianship  mattett— 

See  ProbaU  Pradice. 
imparted  l^  defective  inatroments  of 

teeord  9007-SOI9 

by  publication— See  PtdflicaUon. 

NDISANOB 

defined  '.   3508 

action  to  abate  brought  by  whom   350S 

abatement  included  in  judgment  350( 

damnge  recoverable   3505 

public,  defined,  maintenance,  a  crime, 

4275-4377 

nsn'sed  railroad  tracks  in  cities. . .  (sab.  33)  206 

encroachment  on  highway  1131 

infested  orchard,  etc,  abntement  U<7 

NUMBER 

singular  includes  plural  14)9 

may  be  expressed  by  figorea.   719 

NUMERALS 
Qseof   W 
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NUNOUPATTVB  WILLS  bbc. 

how  executed,  reqaisitea  S746 

probate  of.  2747,  3790 

proof  of,  must  be  made  whea  2748 

OATH 

iDclndes  affinnation  2496 

who  may  administer  713,  3437 

fonaof   3438 

court  may  vary  when   3439 

when  witnesa  not  a  Christian ....  3440 

declaration  instead  of   3441 

of  voter  registering.  798.  803 

county  commissioner  may  administer, 

when   498 

county  auditor  may  administer   610 

town  trustee  may  administer  when   306 

of  commissioner  of  deeds  1677 

of  notary  public  1667 

of  attorney  at  law   110 

of  executor  or  administrator.   38^ 

of  appraisers  of  estate  of  decedent. 3843 

of  foreman  of  grand  jury.   4708 

of  grand  jurors   4709 

of  trial  juiy,  eivi]   ^46 

criminal  (J.  C.  5141),  4845 

foreman  of  grand  jury  may  administer. .  4713 
pegaiy  of  witness— See  Perymy. . . .  4122-1130 

of  panper  on  action  without  costs.  1017 

of  militiamen  1440,  1449 

of  judge  pro  tern.   685 

OBSOENB  BXPOSTTBB 
<^  person   4247 

OBaomXS  FUBLIO  A1IONS 

making  or  exhibiting,  penalty  4247~4S50 

singing  lewd  songs  in  public  4S47 

atrest  for  exhibiting   4348 

nature  sommarily  determined   4249 

how  disposed  of  4249,  4250 

indictment  for  exhibiting,  etc   4750 

OBBTKTBIOS 
pBTMns  engaging  in,  certificate,  excep- 
tion  1737 

fees  for  issuing  certificate  to  practice. . . .  1737 

OOOUPYING  CLAIMANT 

paid  for  improrements,  when  2021-2038 

when  deemed  lawful  owner  1967 

claimant  under  tax  title  included   2034 

defined   2025 

OFTBNSS^— See  F^ia,  Mitdemeanon. 

see  the  name  of  the  crime. 
OFPHR 

of  compromise,  effect  3217,  3486 

in  writing  to  pay  money,  tender   3485 

OFPIOB 
see  the  title  of  the  ofiice. 
biqring,  selling,  or  influencing  appoint- 
ment  to,  penalty   4084 


OWKM— concluded.  Qmc 

wilful  intrusion  into,  etc   4066 

crime  works  forfeiture  of  4066,  4111,  4317 

usurpation  of,  actions  for  3609-3626 

exercising  without  qualifying.   4077 

repeal  not  to  affect  tenure   2482 

disqualification  to  hold  for  certain  offenses, 

4066,  4111,  4317 
mandamus  to  compel  leatoration,  note..  3641 

OFFIOBR8 
see  the  title  of  the  office. 

who  are,  note.  SOTS 

decisions  concerning,  note   3488 

election— See  Electiom. 

salaries— See  Salaries  2060-2063 

fees-See  Fees  964-1033 

bonds— See  Sonde. 

of  corporations — See  C^rpora^tOTU... 324-329 
misconduct,  fraud. .  .4408-4414 
state,  not  to  be  interested  in  contracts, 

960,3066 

may  appoint  deputies   2460 

supervised  by  governor   2403 

appointment  of — See  Governor. 
county,  not  to  be  iaterested  in  Contracts,  503 

may  appoint  deputies   546 

supervised  by  count;  board,(Bub.  3)  511 

appointment  of  (sub.  5)  511 

ci^,  not  to  be  interested  in  contracts,  222,  223 

appointment  of.   214 

removal   216 

See  CUiea  213-227 

peace  officers  defined   4609 

duties,  245-248, 4539,  4540,  4609 

removal  by  impeachment  4546-4564 

of  city   315 

by  judicial  proceedings. . .  .4505-4580 

name  of,  includes  deputy   2498 

must  give  certified  copies  when   3376 

not  to  chaige  for  copies  furnished   3497 

exempt  from  jury  duty  1389 

testimony  privileged  in  certain  cases. . . .  3414 

de  facto,  validity  of  acts   4078 

action  against,  where  tried   2929 

grand  juiy  to  inquire  into  conduct  of  . .  4716 
wrongfully  exercising  functions. . .  .4077,  4086 

limitation  of  actions  against  2878-2880 

mandamus  to   compel   restoration  of 

office,  note   3641 

guaranty  associations  may  be  security  for,  424 

to  certify  bonda,  warrantJ",  etc  146-149 

not  to  receive  witness  fees  in  criminal 

cases   1005 

commissions,  certain  to  receive   2406 

fee  for   965 

who  may  serve  justice's  summons   3683 

delaying  to  take  person  arrested  before 

magistrate  4139 

police  may  serve  warrants,  etc   346 

inhumanity  to  prisoners,  penalty... 4141,  4143 
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OVFIOBBB— concluded.  sk. 

iotervention  to  prevent  crime  4680 

justifiable  homicide  by  4167 

arrest  vitboDt  aothority,  liability  4140 

must  arrest  rioters   4544 

command  rioten  to  disperse   4543 

rescues  from— See  Saetui  4113,  4113 

rescuing  prisoners  from  custody  4112 

obstmcting,  in  collecting  revetiue  4330 

in  performaoce  of  duties, 

4081,  4113,  4142,  4320 

assisted  to  prevent  crime  4144,  4521,  4541 

refnsiDg  to  aid  in  making  arrest  4144 

to  arrest,  etc.,  penalty   4138 

resisting,  penalty  4081,  4142 

retaking  goods  from  custody  of.  4113 

malconduct  of  city   219 

not  to  purchase  warrants   4325 

certificates   1031 

&]se  personation  of  4140 

bribery— See  Bribes   4080 

extortion  by— See  Ejiortion  4385,  4388 

assanltby   4143 

disclouog  fact  of  indictment  found,  pen- 
alty •.   4764 

embezzlement  or  falsification  of  accoonts, 

431&-4319 

charging  illegal  fees   1029 

ftiling  to  pay  over  fines,  fees,  etc.  .1027,  4319 
failure  to  transmit  books  to  successor. . .  4088 
forfeits  office  1^  conviction  of  crime,  ' 

4066,  4111,  4317 
of  insolvent  banks,  receiving  deposits  . .  4412 

omission  of  duty,  a  misdemeanor  4153 

presentation  of  false  claim  to   4083 

allowing  wrongful  claim,  liability. .  .506,  1030 

receiving  reward  for  deputation   4086 

making  profit  of  public  money,  convic- 
tion, disqualification  4317 

interfering,  etc.,  with  election,  unlawful,  894 

concealment,  etc.,  of  ballots,  etc   006 

fiulure  to  deliver  ballots,  etc   907 

revealing  how  elector  has  voted. 908 
OliBOUAKaABINB 

manufacture  and  sale  of,  regulated  . .  .736-746 

OliOOBAPHIO  WILLS 
how  made  and  proved   2736 

OMISSION 
to  perform  not  punishable  if  performed  hy 

agent  when   4494 

when  a  crime  4163 

to  specify  penalQr,  etc.,  does  not  affbct 

enforcement   4056 

or  defect  in  certain  recorded  instruments, 

efl^  2010 

OPINIONS 

of  supreme  court  must  be  in  writing   655 

of  district  court  to  be  in  writing.   3168 

of  referee,  effect,  approval  3177 


OPINIONe-eonetuded. 

of  attorney  general  given  to  whom.. . . 

printed  9tt 

of  county  attomef,  to  whom   63S 

of  aupt.  of  public  instmction,  effect. . . .  1777 
of  county  aupt  of  schools,  effect  17W 

OPIUM 

keeping  house  for  smoking   446S 

selling  or  giving  away,  a  crime   446S 

renting  house  for  purpose  of  sale,  etc. . .  4467 

OBOHARDS 

inspecting  and  disinfecting  117<^  UTS 

ORDBB— See  Motions  And  Orders. 
see  the  title  of  the  proceeding. 

OBDBB  OF  TEtlAL 

in  civil  eases.  3147 

in  criminal  cases  tt4S 

ORDINANOBS 

cities-See  CUta  (rah.  68]  206,  SffT 

county   61V 

towns  (nb.  16)30* 

ORES 

larceny  of   4356 

salting  mines,  penalty  43W 

changing  samples  of,  penal^   4400 

false  assay  of,  penalty   4401 

wrongfhl  extraction,  treble  damages. . . .  1E3I 

OVBRT  AOT 

proof  by  two  witnesses,  of  treason   4654 

evidence  on  trial  for  conspiracy  4SS5 

when  necessary  to  conspiracy  4158 

PAPERS— See  Shridencc 
with  defective  titles  valid,  if,  3483,  6079,  5171 
oflScer  not  to  charge  for  copies,  when. . .  3497 

or  pleadings  lost,  copy  filed  34B} 

when  witness  must  bring  3417,  5016 

jury  may  take  with  them  3154,  48B1 

mutilation,  etc.,  by  pnhHe  officer, 

40S7,  4068,  4119,  4315 
mutilation,  etc.,  by  others  4136 

PARDON 
board  may  restore  civil  rights,  except. . .  2256 
judgment  of  death,  copy  sent  to  board . .  4999 

suspension  49S1 

by  governor,  seid  to  he  attached. ,  2400 

no  fee  for   06 

PARENTAL  SCHOOLS 

establishing,  eto.,  in  cities  UB 

habitual  truants  committed  to  1954,  ISM 

release  of  pupils  from  1067 

pupils  outside  of  city  admitted  to.  IM 

truant  oEBcer,  appointment,  eto  IM 

PARENTS— See  Children. 

support  of  or  by    2499,  2500 

to  send  deaf,  etc.,  child  to  school..  .2117-SllO 
may  send  child  to  industrial  school,  when,  196S 
to  send  children  to  school  1662,  IW 
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PARENTS— conciuded.  Sea 
inheritance  from— See  Succemoii.  .2824-2840 
preference  as  to  guardianship — See  Fra- 

bate  Practice   3995 

when  right  of  guardianship  denied   62 

adoption  proceedings,  effect  1-11 

jointly  liable  for  maintenance  of  family,  1206 
exemption  of  homestead  for  children . . .  1147 
penal^  for  abandoning  children. .  .4224,  4225 
homicide  in  defense  of  child  jnstiBable. .  4166 
when  to  defray  child's  ezpenses'out  of  its 

estate   3999 

right  to  children  on  divorce  1312 

on  action  for  separate 

mainteoance  1218 

on  desertion  1807 

may  sue  for  seduction  of  a  child  2910 

for  iigoiy  to  or  death  of  child, 

2911,  2912 

PAROLE 

of  state  prisoners,  regulations   2251 

of  child  from  industrial  school  2149 

PABTTBS 

how  designated   2853 

in  interest,  action  in  name  of.   2902 

trustee  of  express  trust  defined   2902 

infant  or  incompetent  toappear  by  guard- 
ian. 3907,  4009,  4046 


execotor  or  administrator  as, 

2902,  3912-3916,  3920 
gnardiaa  ad  litem,  how  appointed, 


(J.  C.  3979),  2906 
parent,  etc,  may  sne  for  death  or  ii^nry 

of  child.  2911 

heirs,  etc.,  mty  sne  for  death  of  adult  by 

n^ligence  2013 

joinder  of,  as  plaintiffs  3913 

of,  as  defendants  2914 

part  may  appear  for  all  2917,  2919 

of  creditor  w  ith  sheriff.  2922,  2!  23 

mugoinder — See  Demurrer  29ti2 

when  a  plaintiff  made  a  defendant  2917 


to  action  to  determine  adverse  claim, 

2914,  2915,  3491,  3511 
persons  eluming  nnder  common  title, 

2916,  2919 

associated  under  common  name   2927 

severally  liable  on  note,  etc. ,  joinder,  2916,  3340 

tenants  in  common,  etc.,  as  2916,  2919 

assignment  of  thing  in  action,  effect,  2902,  2971 

action  DOt  to  abate  by  death,  etc   2920 

when  plaintiff's  title  terminates  pending 

action  3513 

sabstitntion  of  assignee  for  party   2020 

of  claimant  for  defendant . .  2021 

order,  in  inteipleader   2924 

interpleader  of  conflicting  claimants. . . .  2924 
ioterrention,  who  may,  how  effected. . . .  2926 
new,  on  counterclaim   3973 


I  PABTZBS— eonclwied.  emc 
new,  may  be  ordered  in,  by  the  court. . .  2926 

seduction,  female  may  sue  when   2909 

parent,  etc.,  may  sue  when. . .  3910 

QoknowD,  allegation,  service  2951,  3007 

in  unlawful  detainer,  etc.   3579 

receiver  as  3118 

title  not  changed  on  appeal,  civil   3303 

on  foreclosure  of  mortgage   3498 

of  lien   1391 

on  partition  3532-35S4 

in  action  for  nuisance   3506 

in  special  proceedings.   3627 

in  election  contest   917 

in  eminent  domain  proceedings   3504 

names  to  be  stated  in  complaint   2960 

adding  or  striking  ont  name   3006 

husband: 

may  defend  for  wife   2905 

deserted  may  appear  fordvite   2906 

not  liable  for  torta  of  wife   1204 

wife: 

may  sue  and  be  sued  as  if  sole   2904 

may  contract  as  if  sole   1199 

judgment  against  as  if  sole   3188 

may  defend  for  self  or  husband   2905 

may  appear  for  husband  who  has  de- 
serted  3006 

may  sne  husband.   1303 

jointly  liable  for  fhmily  expenses  1206 

oarlminal  prooednre  : 

liable  to  punishment  ,.4071,  4072 

principals  and  accessories, 

4073-4076,  4581,  4751 
prosecutions  in  name  of  the  state  of 

Utah  4510 

title  not  changed  on  appeal   4956 

to  conspiracy  4156 

PABTinON 

place  of  trial   2928 

who  may  faring  action   3522 

possession  of  executor  possession  of  heir 

for  purposes  of.  2913 

tenants  in  common,  etc.,  as  parties,  2916,  2919 
guardian  may  consent  to,  without  action, 

3665,  4013 
of  decedent's  estate — See  iVobo^e  iVoc- 


fice  3957-3067 

interests  of  all  must  be  set  forth  

persons  whose  conveyances  not  recorded 

not  made  parties   3524 

plaintiff  must  file  lis  pendens   3525 

summons  directed  to  all  in  interest.   3528 

unknown  persons  served  by  publication, 

3637,  3533 

answer,  what  to  contain   3526 

rights  of  parties  to,  determined   3639 

partial  partition   3630 

lienholders  may  be  made  parties   3631 

must  be  notified   3533 
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PABTmON— cotwiuderf.  Skc. 

coart  may  order  sale   3533 

manner  of  partitioning  improvemente, 

etc   3534 

referees,  appointment   3533 

one  appointed  wlien  3567 

daties  and  povers   3534 

report   3535 

action  of  coart  on   3536 

judgment  upon  report   3536 

eonclnsive,  upon  whom   3536 

not  to  afiect  what  tenants   3537 

expenses  how  apportioDed   3538 

Hens  on  undivided  interests  adjusted   3539 

estates  for  years  or  life  may  be  set  off. . .  3540 
other  secarities  of  lienholdermust  be  first 

exhausted   3542 

■ale,  when  ordered   3533 

of  part   3540 

tanne   3552 

proceeds,  how  applied   3541 

distribution   3543 

costs.   3666 

paid  into  court  when  ....  3543 
invested  when,  3646,  3558-3561 

at  pnblie  auction.   3646 

notice  of,  contents   3546 

terms  of  credit   3546 

security  for  purchase  price. . .  .3547,  3560 

void  if  not  regular.   3553 

referees  not  to  purchase.   3453 

report  of.   3564 

confirmation,  order   3555 

party  a  purchaser. . ,   3656 

conveyances  ordered   3555 

recorded,  effect   3557 

adjustment  of  claim  as  among  parties. . .  3544 
tenants  compensated  for  estates  sold. . . .  3546 

consent  of,  to  sale   3548 

not  given,  proceeding...  3549 

unknown  owners  protected   3550 

contingent  or  vested  interests  protected.  .3551 
when  impracticable,  the  court  may  ad- 
judge compensation.   8662 

investment  for  unknown  owners, 

3546,  355&-3561 
share  of  infant  or  insane  person  paid  to 

guardian   3563 

costs  a  lien,  how  paid  or  enforced   3566 

attwney'sfee   3666 

how  apportioned   3566 

abstract  of  title  3569,  3570 

M  among  tenants  in  common,  etc. .  356S 

who  may  make  the  abstract   3570 

interest  allowed  on  disbursements   3571 

PABTNBRSEIP 

decisions  concerning,  note   S488 

surviving  partner  to  wind  up  businesR. . .  3918 

may  not  be  administrator,  3815 

compelled  to  account, . . .  3816 


'PARTNERSHIP— condudid.  ek. 

judicial  officers  not  to  have   AM 

sheriff  etc.,  not  to  have  law  partneia. .  131 

action  against  in  firm  name  99Z7 

judge  not  to  have  law  partner   6M 

limited: 

actions  by  and  against.  1700 

formation,  restrictions.  1687 

banking  and  insurance  excepted  1697 

general  a^d  special  partners,  liability.  1686 

powers  of  general  partners  16W 

certificate,  form  1690 

acknowledgment  1691 

recorded  169:2 

affidavit  filed  im 

when  deemed  formed,....  1694 

publication  of  terms,  affidavit.... 1605-1696 

renewals,  how  made  107 

alterations  in  business,  effect  1696 

names  of  general  partners  only  to  be 

used  1699 

capital  not  withdrawn,  profits  1701 

r^toration  of  c^tital  ITfJi 

authority  of  special  partners,  liability,  1103- 

accounting  of  partners  17M 

special  partner  liable  as  general  when,  ITfB' 
tMnkmptciy,  special  partner  as  a  etedi- 

tor  tJ» 

dissolution  IW 

protection  of  10» 

PASBBNGEB 

cars,  running  freight  behind,  penalty. . .  4393 

train,  departure  to  be  bulletined   446 

accommodations  to  be  furnished   449 

iiynred  on  platform,  etb   4fiO 

must  p^  fiue,  disord^ly  conduct,  ^ect^ 

ment   4S1 

fares  rate  published   454 

refusing  to  cany,  penalty   4471 

PATBNTS 

for  state  lands,  issue,  etc  2348,  33M 

to  include  water  rights,  when  2399 

person  claiming  under,  limitation,  2857,  28S9 
land  board  not  to  exchange  for  unpat- 
ented land  3365 

mining,  taxation  after  issuance  £>04 

list  forasseaior  235S 

PAUPHBS 

coun^to  provide  for  (sobs.  40,  41)  511 

to  prohibit  leaving  in  county, 

(sab.  43)  511,  fiOS 

support  by  relatives  compelled  S499,  SSOO 

civil  action  by,  without  costs.  1016-1091 

abatement  of  taxes  2379,  2690 

PAWNBROKERS 

required  to  keep  record  1708 

records  of,  to  be  accessible  to  officer  —  ITIK 
to  ^ve  information  to  peace  officer  1^ 
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PAWITBBOKSIBS— conclwied.  Sic 

ledemptioQ  of  articles   1709 

fkilore  to  observe  law,  penalty  1710 

cities  may  regulate,  etc  (sab.  S8)  206 

PATMBiNT 

party  makiDg,  entitled  to  receipt  3486 

of  jadgmentttyjoiDt  debtor,  contribution,  3270 
of  mortgage,  fiulnre  to  cancel,  damages,  3003 

bj  soretj,  mbstitniion  to  rights   3496 

in  what  corrency  on  redemptioa   3284 

offer  of,  in  writing,  tender   3485 

of  licenae  under  protest   2684 

of  taxes  under  protest,  action  2684,  2880 

when  doe  2616 

FEAOE) 

officer,  defined   4609 

disturbing,  panisbment   4310 

persona  refusing  to  disperse  4306,  4311 

exhibiting  deadly  weapons,  penalty  4312 

Sunday  offenses,  penalties  4233-4240 

diBtarbing  religtoaa  meetings,  penalty. . .  4236 

lawful  meetings  4236,  4300 

keeping  disorderly  house,  penalty   4262 

riot,  defined,  puniahmenL  4301,  4303 

•treat,  etc.,  of  rioters, 

4306,4307,4544,4646 

root  and  onlawfal  assembly.  4303,  4306 

aecnrilty  to  keep,  when  reqnired,  proced- 
ure 4622-4638 

crimes  against,  generally  430<M314 

alRcBT  to  prerent  breach  4630,  4640 

dtizene  to  assiit  in  prereaUng  breach, 

4144,  4521,  4641 

PBDDLHR8 

town  may  license  and  regulate   302 

coun^  may  license  (sub.  11)  611 

cities  may  license  and  regulate. .  .(sub.  38)  206 

PBDIOBEES 

state  auditor  recorder  of,  duties   48 

what  necessary  to  entitle  to  record   49 

posting  or  recording  false   60 

■ale,  ftlse  pedigree,  misdemeanor   61 

fee  for  recording.   966 

PHUOANS 

bonn^  for  killing   2039 

PENAL  OODB 
crimes — See  CVtmcs. 
see  the  name  of  the  crime, 
criminal  action — See  Criminal  Action. 
eunmeration  of  felonies — See  FeUmieM. 
eaameration  of  misdemeanors — See  Mi»- 
demeanors. 

how  to  be  known   4061 

not  Tetroactive  unless  bo  expressed   9490 

ennmon  law  rule  of  strict  construction 

not  applicable  40^ 

tepeal,  effect  2470-2487 

when  no  penalty  prescribed,  a  prohibited 

act  is  a  misdemeanor.  4163,  4164 


PENAL  OODB— eondudoi.  bbc 

interpretation  of  words  2498,  4053 

what  intent  to  defraud  sufficient.   4064 

civil  remedies  preserved. .  2491,  4056 

does  not  affect  power  of  courts-martial, 

etc   4057 

power  of  impeachment  preserved   4066 

courts  to  impose  prescribed  penalties. ..  4068 
punishment  between  limits,  how  deter- 
mined  4059 

trnma  defined    4061 

ftlonies  and  misdemeanors  defined.  .406!^  4063 
halntaal  criminal,  defined,  punishment,'  4067 
intent  or  criminal  negligence  a  necessary 

element  of  crime   406S 

intent  how  manifested   4069 

drunkenness  no  excuse  for  crime   4070 

incriminating  testimony  may  be  required,  4103 
punishment  under  one  provision,  a  bar. .  4488 
foreign  law,  act  punishable  under,  not  a 

bar   4489 

foreign  acquittal  or  conviction  a  bar.   4400 

act  pasishable  as  a  crime  and  as  a  eon* 

"         tempt   4491 

mitigation  when  pnniahed 

as  contempt.   4492 

omisdons  to  perfbrm,  not  puniahabte 

when   4494 

attempts,  eonviction  for,  though  crime 

committed   4496 

attempts,  how  punishable   4496 

restrictions  . . .  4407 
imprisonment,  when  second  term  begins, 

4498,  4490 
imprisonment  for  life,  may  be  inflicted 

when   4600 

civil  rights,  suspension  of.   4601 

ciTil  death  by  life  imprisonment   4503 

restrictions   4503 

person  of  convict  under  protection  of 

law   4504 

no  forfeiture  of  property  for  crime   4505 

PENALTY 
for  various  crimes,  see  name  of  crime. 

for  felony,  when  not  prescribed   4064 

for  misdemeanor,  when  not  prescribed. .  4006 
under  city  ordinance,  limitation,  {sub.  88)  206 

town  ordinance,  limitation   303 

imposed  by  justice,  limitation   691 

on  corporation,  limitation   4064 

limitation  of  action  fbr,  two  years   2879 

forbidden  act  for  whiah  no  penalty  pro- 
Tided  is  a  misdemeanor.   4164 

omission  oi  code  to  state  does  not  affect, 

4066,  4066 

when  court  to  determine  and  impose. . . .  4059 
when  maximum  punishment  not  fixed. . .  4500 

bank  failing  to  report   389 

ins.  agent  acting  without  authority   411 

company  acting  without  authori^. .  411 
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PBKALT7— concluded.  Sxc. 

for  failure  to  cancel  mechanic's  lieo  1398 

for  excessive  claim  for  mechanic's  lien. .  1399 

for  selling  lots  before  plat  recorded  2015 

for  failure  to  report  births  snd  deaths. . .  2036 

to  cancel  mortgage   2006 

to  aocuunt  after  foreclosure  of 

chattel  mortgage   164 

sheriff  selling  on  executioo  without  no- 
tice. 3240,  32S0 

for  contempt,  limitation, 

(J.  C.  3755),  3367,  3368.  3373 

for  contempt,  to  injured  party  3368,  3424 

for  charging  excessive  fee   1029 

for  misconduct  in  office,  disqualilic&tion 
to  hold  4066,  4317 

FHNDINO 

civil  action,  when  deemed   3490 

demurrer  on  grounds  of. ... .  3962 

criminal  action,  when  deemed   4603 

termination  of  plaintiff's  title,efiect  3513 

alienation  not  to  affect  recovery   3520 

assignment  not  to  affect  2903,  2920 

PENBTBATION 

any,  sufficient  to  constitute  rape  4219 

crime  against  nature  4228,  4229 

FSINITBZmAItT 

See  State  Priton  2319-2289 

PENSIONBB 

officer  not  to  charge  for  swearing.  1010 

PERFOBUAlTCnB 

of  condition  precedent,  how  pleaded   2991 

by  another,  discharges  criminal  liabilil^,  4494 

PBBISHABIiB  PROPERTY 

sale  on  attachment  3078,  3079 

of  decedent,  sale   3885 

order  for  .   3781 

PHRJURY 

defined  4122 

oath  defined  2498,  4123 

of  office  not  included  4124 

irregnlariUes  in  administering  oath,  no 

defense  4195 

incompetency  of  witness,  no  defense  on 

trial  for  4126 

ignorance  of  materiality  of  testimony  no 

defense   4127 

deposition  when  deemed  complete  4128 

how  punishable  4129 

subomatioQ  of,  penalty   4130 

indictment  for   4748 

how  proved  4060,  4748 

ty  grand  juror   4722 

testimony  of  witness  not  privil^d  *on 

trial  for   4060 

FSERMTT,  BITBIAIj 
granted  by  what  authority   2035 


PBRPBTUATINO  TBSnUOMT— cea- 

eluded. 

See  DepogiHonM  3466-347? 

petition  for,  what  to  contain,  etc.  3497 

who  may  take  depositioQ   3468 

examination,  manner  o(  etc  3M9 

deposition,  how  may  be  used  3471 

papers,  prima  &cie  evidence  3470 

depositionii,wheniQaybeprodaced,eflect,  3fi3 

PERSON 

what  to  include  2498;  SSOS 

agreement  to  commit  felony  against,  % 

conspiracy  4156 

mistake  in  person  iqared,  in  indictment, 

effect   4738 

indecent  exposure  of.   4347 

wholiabletopnni8hmentforerime,40Tl,  4072 

damages  for  injury  to  3911,  S91S 

defined  in  law  of  taxation  ^06 

inaane— See  /nsane. 


PERSONAL  INJURY 
who  mi^  sne  for  


.3910-Sn9 


PERSONAL  PROPERTY 

defined  3498,  2505  i 

contract  for  sale  must  be  in  writit^  or. .  3W 

limitation  of  action  for  recoveiy  8817 

sale  presumed  fraudulent  when  VRi 

judgment  for  the  recovery  of. ... .  .3166,  31M 

execution  of  judgment  for, 

(J.  C.  3737),  3233,  3236.  SMO 
on  execution,  claimed  by  third  party  . . .  3M2 

not  affected  by  execution  until  levy  3M0 

seized  under  execution — See  ExeaiiioH, 

(J.  C.  3737J,  3231 

action  to  determine  claim  against  3491 

replevin — See  Claim  And  Delivery,  .3045-3060 

mortgage — See  Chattel  Mortgage  150-168 

foreclosure  of. .  .163. 153, 160-104 

found,  larceny  to  retain   4357  i 

injuring  or  destroying — See  MeiH^am 

Muekitf.   4425 

of  decedent's  estate,  sale — See  Probate 

Practice  3885-3887 

of  decedent,  sale  without  notiee.   38Bfi 

stock  of  corporation  is   330 

of  railroad,  mortgage   168 

rolling  stock  of  railroad  deemed.. . .   166 

of  ward,  used  first   4008 

mortgaged,  taken  on  attachment   157 

what  exempt  from  execution.  3343-3S46 

lien  for  repairs  or  alteration  1404 

tax — See  Taxation. 

lienot  3595^^ 

sale  for  3631-3637 

stolen,  unclaimed,  disposition  of. . .  .51I8-ol23 

bequests— See  Will  2T31-28B 

periahable,  sale  on  attachment  3078,  30^ 

of  decedent,  sale  3781,  3865 
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BOXTSB  Bk 
eepiDg,  penalty   4278 

irmON— See  Complaint,  Eatata  qf 

DectderUt. 
in  probate  practice — See  Probate  Practice. 
in  guardianship — See  Probate  Practke. 

for  terminatioD  of  life  estate   3572 

for  writ  of  habeas  corpus  1069 

for  rehearing  in  supreme  court  659,  3322 

to  extend  city  limits   287 

for  free  public  library   13G0 

for  parole  of  prisoner  not  entertained  by 
prison  board   2263 

BTTT  XiABOQNT 

jnstice's  court  has  jurisdiction   691 

de6Ded  4358,  4360 

panisbment   4362 

cities  may  pnnish  (sub.  60)  206 

HAJEVMAOY 

only  registered  pharmacista  may  dis- 
pense drags   1711 

who  entitled  to  register  1712 

board  of,  right  to  refuge  appIicantB  1715 

licentiates,  who  shall  be   1713 

assistants  may  act  when   1714 

state  board,  appointmeut  of,  term  1716 

officers  1717 

duties,  meetings.   1718 

compensation   1721 

fees  for  application,  etc  1719,  1720 

renewal  of  registration   1720 

acting  without  registration,  penalty   1722 

using  title  unlawfully,  penalty.  1723 

Tiolationa,  penalties  generally   1724 

proprietor  responsibte  for  quality  of  drugs,  1725 

adidterated  dtagi,  penalties  172<S,  4388 

poisons  to  be  labeled,  penalties. . . .  1727,  4S82 

»BSABA3StT 

protection  of.   1055 

PHBASBS 
coDstroed  according  to  context  and  usage,  2497 
coDStmction  of  certain  S498,  4053 

fSTSioiAxs  Ain>  suitaigoNs 

acting  when  intoxicated,  a  crime   4267 

privileged  as  witnesses  in  certain  coses. .  3414 

may  prescribe  narcotics  for  minors   4469 

license  may  be  granted  to  certain  per- 
sons not  graduates  1731,  1737 

at  state  prison,  appointment  and  duties, 

2224,  2220,  2234-2236 
practicing,  exempt  from  military  duty. .  1425 
to  keep  record  of  births  and  deaths.2029-2036 

bnrial  permits,  certificate  for.  ftOSS 

unlawfully  issuing  prescription  for  liquor, 

penalty   1258 

fuling  to  report  contagious  disease,  1111-1113 
State  board  of  medical  exaxainerB: 
at^ointed  by  the  governor  1738 


PHYSiaiAKB,  WCC—eandudtd. 
state  board  of  medical  examlner»— 

wndvded.  sko. 

vacancies   173S 

removal  by  board   1739 

organization,  powers,  etc   1729 

meetings   1736 

fee  for  examination   1730 

non-graduate,  licensed  how   1731 

certificate,  issuance   1729 

certificate  to  be  recorded,  fees   1732 

county  recorder  to  keep  record   17,% 

examination,  refusal  to  issue  certifi- 
cates, revocation   1734 

practicing  medidne,  defined   1735 

without  license,  penalty. . . .  1736 

obstetricians,  license,  fee   1737 

"medical  college"  defined   1740 

territorial  certificates  valid   1741 

fees  received,  how  expended   1743 

PIOTUBES 
indecent  exhibition  or  sale  of,  penalty. .  4247 

PILBS 

iiy'uring,  penalty.   4434 

PIONBBB  DA7 

a  legal  holiday   1145 

PIPES 

injuring  water  or  gas,  penalty   4448 

connecting  with  unlawfully  4449,  4450 

laying  in  streets  (subs.  13, 14)  206 

conveying  natural  gas,  right  of  way,  1552,  3588 

of  gas  wells  must  be  plugged  when   1549 

easement  for — See  Eminent  Domain, 

    3588-3608 

PIUTE  OOUNTT 

boundaries   473 

PLA.OE  OF  TRIAIj 
district  court,  civil  procedure: 

general  jurisdiction  670,  671 

acUoos  real,  in  county  where  situated,  2928 
when  realty  on  county  bonndariea,  in 

either  county.  39S8 

for  recovery  of  fine,  etc.,  where  CMue 

arises   2929 

all  actions  must  be  begun  in  county 

where  cause  arises,  note   2929 

against  pnblic  officer,  county  where 

cause  arose   2929 

against  county,  in  county,  exception. .  2930 
written  contract  in  county  of  perform- 
ance or  of  residence  of  defendant. .  2931 
actions  not  enumerated,  in  county  of 

residence  of  defendant,  exceptions..  2933 
against  non-reaidetit,  etc.,  in  any  county,  2933 
agaiiffit  absconding  debtor,  in  county  of 

residence  or  where  service  made. . . .  2933 
change  of,  if  commenced  in  wrong 

connty  29:*3 

rightwaivednnlessdemanded,  293:i 


Digitized  by 


Google 


1164 


GENEBAL  INDEX. 


PIjAOB  of  TBJAJj—conHTtued. 
distrlot  court,  dvll  prooedure— 

concluded.  Sk. 

change  of,  gronnds  for   2934 

on  stipulation  683,  2934 

to  what  court.   2935 

transfer  of  papers.  3936 

costs   2936 

jurisdiction  of  court   2936 

after  change,  copy  of  judgment  affect- 

iug  realty  returned   2937 

ex  parte  application  heard  in  another 

diatrict,  vhen   680 

disquatificfttion  of  judge   692 

probate  oases: 

general  jurisdiction  670,  3777,  3778 

in  county  of  residence   3774 

if  decedent  a  oon-reaident   8774 

in  county  where  ^plicfttion  first  made,  3774 

when  judge  disqoalified,  tranafer.   3776 

re-tnnsfer  of  action,  when   3776 

powers  of  judge  at  chambers,  682, 712,  3777 
when  parties  consent,  at  any  place, 

683,  3777 

district  court,  oriminal  prooedure: 

general  jurisdiction  670,  671 

oSense  commenced  without  the  state,  4581 

committed  through  agent   4581 

part  in  one  county   4584 

near  county  boundaries   4684 

murder  or  manslaughter  when  injury 

inflicted  in  another  connfy   4585 

in  case  of  an  accessory   4586 

principal  not  present   4587 

offenses  committed  on  vessel   4590 

kidnaping,  prostitution,  etc   4591 

when  properly  taken  into  another 

connty  4592 

treason   4595 

escaping  from  prison  4593,  4594 

bringing  stolen  property  into  the  state,  4072 

change  o^  grounds   4799 

application  how  made. . . . .  4800 

notice   4800 

before  new  trial   4800 

in  defendant's  absence  ....  4801 

order  for   4802 

to  what  county   4802 

entry  of  order   4803 

transmission  of  papers  ....  4603 

removal  of  defendant.   4604 

notice  to  witnesses,  etc.  . . .  4605 
costs,  a  connty  charge  when,  4806 

state  may  have   4807 

procedure  after  removal . . .  4808 
Justice's  court,  ctvil  procedure : 

general  jurisdiction  688,  689 

in  precinct,  exception   667 

when  DO  court  in  defendant's  precinct 
or  city   3668 


FI.AOB  OF  TBlAL—wmebidei. 
Justloo's  court,  civil  prooadnra— 

eottduded.  ha 
defendants  jointly  liable  residing  in  dif- 
ferent precincts   3868 

injury  to  person  or  property   3888 

forcible  entry,  etc  3688 

enforcement  of  lien  3688 

recovery  of  personalty   3688 

when  defendant  non-resident  of  connty,  3663 
of  state. .  3608 
contract  to  be  performed  at  particular 

place   3668 

when  parties  rolontarily  appear  3868 

in  cases  not  ennmeiated,  where  defend- 
ant resides   3068 

change  of,  grounds   3669 

but  once,  exception  SffW 

to  court  agreed  upon.  3671 

transfer  of  action. . .  .3871,  3831 

costs  to  be  paid  3S73 

jurisdiction  of  court   3673 

disqaalification  of  judge.   6B 

sickness  of  judge,  another  justice  may 

act   3788 

when  title  to  realty  involved,  cause 

transferred  to  district  court   3674 

justice's  oourt,  criminal  prooedure: 

general  jurisdiction  691,  5134 

change  of,  grounds  5133 

affidavit  5132 

to  what  justice  5133 

transmission  of  papen....  5131 

but  one  allowed  5133 

procedure  after  515< 

PLAmnFF 

party  complaining  known  as.   9853 

titie  not  changed  on  appeal   3303 

judgment  for  or  against  one  or  more  3184 

rights  as  among  themselves  adjusted. . . .  SIM 

pleadings  allowed  8^ 

must  commence  and  may  conclude  aign- 

ment  3147 

when  to  give  security  for  costs, 

(J.  C.  3769),  1083,  3351 
when  may  bring  action  without  costs, 

101»-1021 

action  in  name  of  real  party  in  interest, 

exceptions  SWi 

trustee  of  express  trust  defined  2902 

executor,  etc.,  may  sue  alone  S909 

parties  having  an  interest  may  be  joined 

as  2913,  2917 

when  a  plaintiff  made  a  d^endant  3917 

married  woman  may  sue,  etc.,  as  if  sole, 

—See  Married  Woman  S904 

infant,  etc.,  to  appeu  by  guardian, 

2907,  4009,  m 

guardian  ad  litem  (J.  C.  3679^  3908 

female  under  20  may  sue  for  seduction..  3NS 
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PLAIN  •riU'V—conduded.  Bsc 
parent,  etc.}  may  toe  for  seduction  of 

child  2910 

parent,  etc.,  may  sue  for  death  or  injury 

of  child  2911 

heirs,  etc.,  may  sue  for  death  or  injvry 

of  adult.  2912 

tenants  in  common,  etc-,  may  join  orone 

or  more  may  sue  for  all  2916 

action  not  to  abate  by  death  or  transfer. 

2920,  3513 

or  attorney  to  sign  summons  2939 

in  action  to  determine  adverse  claim. . .  2915 

PLATS 

laying  oat,  recording,  etc  2011-2020 

approTal  and  filing  621,  2013 

may  be  vacated  or  changed  2016-2020 

penalty  for  selling  lots  before  recording,  2015 

PLBA— See  Pleadingt. 
defendant  must  demur  or  plead, 

(J.  C.  513G),  47T7 

kinds  (J.  C.  5129),  4788 

of  "former  convictioa"  or  "acquittal" 

with  or  without  "not  guilty"   4788 

when  put  in   4778 

must  be  oibI,  form  (J.  0.  5130),  4789 

on  arraignment   4766 

entered  on  minutes,  form   4789 

of  gailty  put  in  only  by  defendant   4790 

may  be  withdrawn,  when   4790 

jndgment.  (J.  C.  6154).  4906 

of  not  gnilty  puts  what  in  issue   4791 

evidenee  given  under   4792 

former  acquittal  or  conviction  4793-4796 

once  in  jeopardy.   4795 

what  is  not  a  former  acquittal   4793 

when  defendant  refuses  to  answer   4796 

after  demurrer  overruled   4786 

of  corporation  may  be  put  in  by  counsel,  4790 
must  be  read  to  jury   4845 

PLBADIKOS 

but  one  form  of  civil  action   2852 

defined   2956 

forma  and  rules  as  prescribed   2957 

plaintiff's.  2958 

defendant's   2958 

complaint— See  Complaint  2059-2961 

eioss-compiaint  against  co-defendant . . .  2974 
demurrer — See  Demurrer, 

2962-2967,  2976-2979,  5982 

answer— See  Armotr  2968-2975 

counterclaim — See  Goimterclaim. . .  .2968-2975 

reply— See  R^ls  2980-2982 

verification— See  Verification  2983-2985 

subscribed  by  party  or  attorney   2983 

liberally  construed  2986,  3008 

sham  and  irrelevant,  stricken  out   2987 

time  to  file  may  be  extended  3329 

suspended  when   2947 

38 


PLEADINOS— conh'nued.  8«a 

account,  how  pleaded  when   2986 

items  on  demand  2988,  3474 

bill  of  particulars   2988 

real  property,  how  described.   2989 

judgment,  bow  pleaded,  proof   2990 

conditions  precedent,  facta  need  not  be 

stated,  proof   2991 

statute  oriimitaUous.  how  pleaded   3992 

private  statute,  how  pleaded   2993 

libel  or  Edander,  how  pleaded,  proof   2994 

truth,  mitigating  circum- 
stances  2996 

allegations  not  controverted  taken  as 

true,  exceptions   2996 

material,  defined  2997 

supplemental  complaint,  answer,  reply. .  2998 

not  a  waiver.   2998 

to  be  served  and  Bled   2999 

service,  how  made  3330-3337 

time  for,  extending   3329 

upon  attorney   3335 

corporate,  partnership  or  representative 

capacity  pleaded  generally   3000 

demurrer  not  waived  by  filing  answer  or 

reply  at  same  Ume  2963,  2072,  3004 

officers  not  to  charge  for  copies  furnished,  3^7 

copy  may  be  substituted  tax  lost   3482 

with  defective  titie  when  valid   3488 

when  name  of  party  unknown   3007 

warianoe: 

not  regarded  unless  prejudicial   3001 

not  material,  disregarded  or  amend- 
ment ordered  without  costs   8002 

failureof  proof  distinguished  from   3003 

amendments : 

ordered  when  party  misled,  terms   3001 

as  of  course  when,  service  of.   3004 

in  general,  on  terms   3005 

discretionary  power  of  courts  as  to 

defaults,  etc   3005 

officer  sued  for  conversion  may  |dead 

and  prove  value   3006 

as  to  name  of  party  ^05,  3007 

errors  and  defects  not  snbstantial  dis- 
regarded 2986,  3006 

time  to,  runs  from  notice  of  decision, 

exception.   3009 

probate  praotdoe: 
petition,  etc.— See  Prt^aU  PraeHee. 

practice  in  civil  coses  applicable   3778 

demurrer  to  petition  for  probate  of 

will  proceedings   3791 

answer  to  petition  for  letters  of  admin* 

istration   3810 

required  to  be  made  move  specific, 

when   4043 

in  Justices'  courts: 

form  not  material   3685 

except  complaint  may  be  oral   3685 
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'PlMADIN&a— concluded. 
in  JnstloeE^  ooyarte—conchtded.  sec. 

ennmerated.   3686 

complMnt.   3687 

aDBTer   3689 

demarrer   3688-3603 

name  unknown,  pleading,  amendment,  3680 

amendmeats.  3694,  3695 

answer  to   3695 

verified  in  forcible  entry,  etc   3585 

denial  of  certain  allegations..  3723 
inspection  of,  or  copy  of  writing  de- 
manded  3721 

criminal  procedure: 

only  pleadings  of  defendantare  demnr- 

rer  and  plea   4777 

complaint  ia  action  to  keep  the  peace,  4524 

BCCDaatioa  for  removal  of  officer   4566 

eomplaiat  defined   4604 

form  4610 

roles  and  forms,  those  prescribed   4728 

indictment — See  Indictment. 
information— 8ee  Inforwitton. 

demorrer-^ee  Demtarrer  4777-4767 

plw-fiee  Flea  4788-4797 

liberality  in  constmction  4052-6080 

justice's  conrtf  complaint,  form  5126 

fictitions  name... 5128,  5120 

pleas,  oral  6120,  6130 

demurrer,  groands  6136 

new  complaint  5137 

PLEDGhEI 

decisions  concerning,  note   2488 

PLtTRAL  NUMBER 

ioclades  singnlar   2498 

POISON 

murder  by,  first  degree   4161 

patting  in  food,  medicine,  or  water   4268 

giving  to  animals   4427 

administering  with  intent  to  kill   4177 

omitting  to  label  1727,  4282 

not  sold,  etc.,  in  state  prison   2268 

FOUOB 

coonty  may  regolate  oatside  of  eitiee, 

(sub.  19)  511 

ei^  manbal  ex  ofBcio  chief  of.   346 

dudes  uid  powers  246-248 

may  serve  process  244,  246 

may  arrest  without  warrant,  when   247 

in  cities,  appointment   214 

removal   215 

duties  and  powers  245-251 

bail  commissioners  249-251 

in  towns  (sub.  9)  303 

under  special  laws   4539 

ordered  by  mayor  to  prevent  breach  of 

peace   4540 

clerk  of  police,  duties  as  to  proper^.. . .  6123 
exempt  from  mi.itary  duty  1425 


POIiL  TAX  tK. 

defined,  collection,  expendibiie  174$ 

collection  by  road  anpervisors.  1137,  1744 

notice,  labor,  receipt. . .  .1137,  1744 

by  action,  when  1745 

receipt  book  and  receipts  174S 

volunteer  firemen  exempt  1747 

certificate  1748 

unlawful  use  of  fireman's  certificate  1749 

militiaman  exempt  1474,  1790 

list  to  be  furnished  1751 

issuing  wrongful  receipt,  penalty  43SS 

POIiTaAMY 

defined,  penalty  tiOS 

counta  in  indictment,  etc  4213 

issue  of  polygamous  marriages  li^iti- 
mated  8848-886» 

POOLS  AITD  TRUSTS 

combinations  unlawful  1732 

to  fix  prices,  etc.,  conspiracy  1733 

certain  unlawful,  specified  1754 

issuing  or  owning  trust  certificate  1751 

penalties,  firms,  corporations  llSIt 

individuals   17SS 

contracts  void,  when  1757 

forfeiture  of  corporate  franchise  1758 

secretary  of  state  to  ^ve  notice  179E» 

action  to  forfeit  franchise,  judgment. . . .  170(^ 

person  iiynred,  treble  damages  ITtl 

"person"  inolndes  coipozations,  «tc., 

1782,  SW 

POOR 

house,  conn^  msy  proride.  .{suba.  40, 41)m 

abatement  or  remission  of  taxes   2579 

to  be  cared  for  by  coonty  (sobs.  40-43}  511 

farm  in  connection  with  pooriioose, 

(sob.  41)511 

care  of,  by  relatives,  2499,  2500 

person  may  sue  or  defend  without  cost, 

1016-1031 

burial  by  ci^  (sub.  87)906 

by  county  (wb.  42)511 

POPULATION 
word  refers  to  last  preceding  eensos. ...  MS 

school,  to  be  taken    1896^  190S 

city  may  tdce,  (nb.  72) US 

classification  of  cities  by  17^^  175 

of  counties  by  3066,  VSl 

POSSE 

reusing  to  join,  penalty  4144 

who  may  assist  officers  :.  4591 

officer  may  command  assistance, 

575,  4144,  4541,  m 

POSSESSION 

adverse,  under  decree,  etc  3862, 

not  under  decree,  etc  2864,  23^ 

must  be  continnous  and  taxes 
paid  28K 

as  affecting  statute  of  limitations. .  .2859-2)^ 
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5SSE1SSION— coHciurferf.  Sec. 
f  tenant  possession  of  Uudlord. .  .2867,  357<) 
|x)s8essor7  right  to  anclaimed  public  land,  1967 
oocupyiog  claimaatB  paid  for  improve- 
ments, when  2021-2028 

ight  not  affected  hj  descent  cast   2868 

ctioD  to  determine  adverse  claim  to, 

3491,  3511-3514 

writ  for  2915,  3239 

party  out  of*  may  convey   1980 

re-entzy  after  legal  eviction  4313,  4314 

waste  by  pariy  in  3286,  35(r7 

change  of,  most  follow  sale  of  personalty,  2473 
mort^gor  of  chattel  may  retain  when. .  150 
mortgagee  not  enUtled  to,  irithout  fore- 

closare   3517 

presumption  of,  in  one  establishing  legal 

title   2861 

what  necessary  to  sue  for  real  property . .  2859 

to  defend  real  action   2860 

necessary  to  action  for  partition   3532 

transfer  of,  does  not  prejudice  action, 

2920,  3513,  3520 

execntor,  etc.,  enUtled  to.  39X2 

action  for  by  heirs,  execntor,  etc.,  :^912,  3913 
of  real  property,   how  obtained — See 

Forcible  Entry,  Etc  3573-3587 

notices  to  tenants  prescribed  3575,  3576 

proof  of,  in  forcible  entiy,  etc   3682 

defense  of,  in  forcible  entry,  etc   3582 

of  children  after  divorce,  etc.,  1307, 1212, 1218 
of  homestead,  who  entitled  to, 

1207,  3846,  3847 

of  legacies,  how  obtained  2810,  2812 

warranty  of  quiet,  implied  in  warranty 

deed   1981 

right  treated  as  real  estate,  coptrol  of 
administrator,  note   3877 

POSTHUMOUS  CHILD 

inheritable  rights  2760,  2789,  2846 

tPOSTINa 

letter  to  blackmail  or  for  extortion   4390 

party  for  refusing  to  fight  duel  4185 

of  probate  notices,  when  4026,  4035 

notice  of  stock  killed  on  railways   68 

of  city  ordinance  before  going  into  effect,  619 
petition  for  organization  of  drainage  dis- 
tricts   761 

billH  on  property  of  another,  penalty...  4430 
POSTMASTER 

incompetent  for  jury  duty   1298 

POST  MORTEM 

at  inquest   1230 

POSTPONEMENT  . 
of  trial,  grounds,  (J.  C.  3710-3713),  3133,  3134 
absence  of  evidence,  affidavit. . .  3i:t3 
conditions,  costs, 

(J.  C.  3712,  3713),  3134,  3.146 
noD-retam  of  deposition   3453 


POSTPONEMENT— foitf-ftirffd.  Qh. 
of  trial,  criminal  cases,  grounds, 

(J.  C.  5135),  4«ir..  50(J(i 

on  preliminary  examination  46(>1,  4662 

of  forcible  entry  and  detainer  proceedings  3583 

of  mandamus  proceedings   :U)46 

order  refusing,  deemed  excepted  to,  ;t'283,  494S 
probate  pracUce,  civil  procedure  appli- 
cable  3778 

time  to  plead  after  arrugnment ........  4770 

POULTRY 
towns  may  restrain  from  running  at  largt-', 

(sub.  4)  303 
cities  may  reebvin  from  runoing  at  large, 

(sub.  68)  206 

POUND 

cities  may  establish  (sub.  68)206 

towns  may  establish  (mh.  4) '302 

constable  is  precinct  poundkeeper — See 

Estrap$  12-^ 

POWDER 

unlawful  ston^  of  '680 

storage  regulated  in  counties  . . .  .(sob.  20|)'611 
in  cities  (snb.  60)206 

POWER  OP  ATTORNEY 

how  executed   I'JTT 

to  be  recorded   1977 

revocation  must  be  recorded   1978 

may  be  sent  by  telegraph   2698 

recorded,  validated  3010 

in  evidence   340& 

POWERS 

of  city  police  and  marshal   .345-^ 

of  justices  of  the  peace  limited  :  3771 

to  execute  givea  with  jurisdiction   780 

of  county  commissioners — See  Coim'/fM,  511 
of  judicial  officers,  generally,  697,  7I  J,  713.  720 

of  courts — See  Jurisdiction  G50-720 

of  city  council — See  CWws   206 

of  courts-martial  I4J?1-1490 

to  punish  for  contempt — See  Contempf. 

897,  713,  :};ir.S-3373 

of  court  at  chambers  «83,  712 

of  amendment — See  AmendmerU. 

of  grand  jury— See  Orand  Jury  4712-47^! 

of  executors  and  administrators  —  See 

Probate  FrcKtice,  sub-head  "executors 
and  administrators." 
of  corporations  generally — See  Corpora- 

iiotu. 

executive— See  Gomrnor  2403^-8407 

of  officers  generally,  see  title  of  tlut  office, 
of  limited  partners— See  PartnerAlfyf 

1887-170T 

PRAOnOE 

See  Action,  Pleadings,  Moiiona  And  Or- 

ders,  Trial,  Judgments,  etc. 
probate — See  Prcbaie  Praetiee. 
criminal— See  Criminal  Action.  • 
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FRAXynoVl—eondwUd.  ssa 

or  medicine— See  Phyneiant  1738-1742 

of  pharmacy — See  Pharmacy  1711-1727 

PBAmiB  OmOEBNS 

protection  of.  1055 

FRAIEing  DOOS 

bouDQr  for  destruction   2039 

FRAmnS  FIRBS 

negligenUy  Betting,  penalty   4479 

FBJBOINOT 

officers,  elected  when   761 

tie  vote  for,  decided  by  lot. .  - . .  11S7 

jnstice  and  constable  are   544 

proceedings  for  removal   4566 

eonnty  board  may  establish,  etc., 

(»ub.  1)  511,  544 

name  of,  how  changed   1545 

jnstice  to  hold  oonrt  in,  except   667 

to  reside  in   687 

to  vote  on  fencing  farms   18 

constable  is  poandkeeper  of,  duties,  etc.,  12-35 

no  fees  for  commissions  to  officers  of . . .  965 

FBEFABBBD  DBBTS 

wages  due  for  labor  85,  1344 

on  assignment — See  AssigJiment  84-104 

of  estate  of  decedent  3869,  3870 

FBBGHTANOT 

suspends  sentence  of  death   4936 

examination  of  prisoner  to  determine, 

4936,  4937 

PBBLIUINAIIT  EXAMINATION 
of  accused— See  Examiimtion,  Frelimi- 
nary  4657-4687 

FBBSOBIFITON 

negligence  In  compounding  1726,  4282 

KIBSENT 
inoIudeB  future  tense   2498 

PBBSBNTMENT 

of  negoUable  paper— See  NegoHabU  In- 

strumenia  1653-1666 

l^grand  jwy— See  Grand  Jury. . .  .4713-4787 
I^ESIDBNT 

of  city  council,  appointment   199 

of  towntrasteM   300 

PBBSIDBMTIAIi  KLEOTORS 

elected  at  general  election  781,  881 

tie  vote  for,  decided  by  lot   787 

certificate  of  election   883 

meeting  of  electoral  college   6S3 

balloting  for  president   884 

receive  uo  compensation   886 

PRESUMPTIONS 
in  favor  of  probate  orders,  decrees,  etc, 

3779,  3780,  3784,  3946,  3955,  4039 
presumptions  as  to  ownership  of  realty. .  !^1 
of  adverse  possession  2862-2866 


PBESTTMPTIONS-HXtficIiideiL  tec 
possession  of  tenant,  possesion  of  land- 
lord  2887,  3S» 

when  inspection  of  writing  refoaed  . . .  -  .  3474 

of  law,  not  stated  in  indictment   4743 

of  innocence  of  person  charged  with 

crime  48W 

of  malice  in  case  of  libel  •  •  419ft 

of  fraud  in  sale  of  per  onal  property. . .  .  2473 
of  consideration  in  negotiable  instra- 

ments  1567 

on  appeal,  note  3394 

from  possession  of  stolen  proper^,  naUj  4355 

PRBVUNTION  OF  OBIMB 

resistf.nce  by  private  person  4517-^19 

by  officers  anit  others.  .4144,  4520,  4521,  4M1 
by  requiring  security  to  keep  peace,  4523-4538 

attendance  of  police   4539,  454l> 

suppression  of  riots  4301-4307,  4541-4545 

PRIEST 

privileged  communications  3414 

PBINOIPAIj  and  SUBETTT— See 

Surdy. 

PRINCIPALS  AND  AOOESSORIBS 

in  crime,  how  distinguished.  .4073,  4074,  4731 

accessory,  how  punished  4076,  4752 

where  triable  4586,  4587 

distinction  between,  abrogated  4751 

principal  not  present,  how  punished. . . .  4567 

PRINTINGt-See  AiU£e«zMon. 

state,  let  by  contract  S51-866 

secretary  of  state  to  supervise.  •  ■  -  2414 

counly,  let  by  contract  SST-5S9 

briefs,  eta,  on  appeal,  co.-ts   3351 

PRISON 

See  State  Prison  2219-2289 

city,  control,  etc  (snb.  62)  3K 

county,  control  (sab.  32)  511,  578-^ 

escape,  penalties  4114-4118 

jurisdiction  of.  4593,  45M 

rewards  2403;  5193 

PRISONER— See  Defendant 

may  appear  in  person  or  by  coansel  4^ 

couDEcl,  entitled  to  4513,  4SSS 

must  be  notified  463S 

entitled  to  copy  of  complaint   4513 

may  testify  in  his  own  behalf  4513 

not  compelled  to  testify  4515,  5015 

to  be  confronted  by  witi;es--es  4513 

to  have  compulsory  process  for  witness,  4513 

to  have  speedy  pnblic  trial  4Sl.t 

right  to  appeal  4513 

not  compelled  to  advance  fees  4514 

mnst  be  convicted  according  to  I&w   4olS 

resisting  officer,  penalty  4061,  4142 

bail— See  BaU  4623-4627,  496a-50l(» 

not  to  besnlyect  touniiecessarrrestiaint,  4638 
refusing  to  asust  officer  in  arresting,  4144.  4S41 
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VBSBOlXW^r—amduded.  Sac. 

c!tU1;  held,  expense  of  keeping   3044 

motion  to  discbarge. .  .3036-3044 

penalfy  for  delaying  exaiuination   4139 

to  have  a  receipt  for  property  5122 

disposal  of  property  of.  5122,  6123 

weapons  taken  from  on  arrest   4647 

arresting  without  lawful  authority  4140 

arrest— See  Arrest  4615,  4635-4656 

arraignment — Sea  Ajraignment  4756-47^ 

praliminary  examination  of—See  £^nii- 

nation.  4057-4687 

grand  jaty  to  inquire  into  eondiUon  of. .  4716 
in  state  prison— See  State  Pristm. .  .3331-2361 
male  and  female  not  kept  in  the  same 

room   577 

may  be  confined  in  connty  jails.   581 

oonTlcts: 

See  State  Prison  2231-2289 

insane,  examinatioQ  5052-S061 

commitment  to  asylum. .  .5U57-6069 
time  of  imprisonment  for  fine, 

(J.  C.  5155),  4919 
to  labor  whether  or  not  so  adjudged. . .  4930 

in  state  prison   2263 

on  state  irrigation  works   2250 

in  cities  (sub.  52)206 

in  towns   303 

in  conntiea  (sub.  16)  511 

under  protection     law. . .  .4141,  4143,  4504 

may  make  conveyance  or  will   4503 

nay  be  witnesses  3427,  4603 

order  to  produce, 

3427-3429,  6026 

deposition   3429 

tor  life,  deemed  civilly  dead   4502 

civil  rights  suspended   4501 

when  term  commences   4499 

,  second  term  commences   4918 

governor  may  offer  reward  for. .  .2403,  5103 

escapes,  penalties  4114-4118 

retaking  after  4655,  4656 

rescues,  penalties  4112,  4113 

care  by  sheriEF.  576-682 

commutation  of  sentence  2246-2248 

gratuities  to  discharged  2266 

committing  crime,  punishment   2287 

examination   4687 

effect  of  imprisonment  upon  limita- 
tions 2871,  2872,  2889 

PRIVATB  OOBPOBATIONS 
See  CorpanOmts  314-456 

PRIVATE]  STATUTEI 

defined   3377 

how  pleaded,  civil  cases   2993 

criminal  cases   4746 

PRIVATB  WKITINOS— See  Evidence. 
generally— See  Writings  33&&-34U 


PRIVILBG-XID  OOMMITNIOATIONS 

as  concern  libel  4202-4204 

arising  from  particular  relations, 

3413,  3414,  5014 

PRIZE  FiaHTS 

engaging  in,  penalty   4308 

spectators,  etc.,  punishable  4308,  4309 

PRCffiATB  FRAOnOB 
acoountinff : 

when  made   3941 

hearing  and  notice   3942 

Toachers  for  debts,  expenses,  etc  :t943 

when  not  required   3S)44 

allowance  of  claims  not  verified   3i)44 

final  with  petition  for  distribution,  3945,  3952 

notice,  partition  3945,  3953 

on  exhaustion  of  estate   3873 

by  special  administrator   3979 

conclusiveness  of  settlement   3946 

reference  of  accounts   3947 

supplementary,  notice,  reference   3953 

by  agent  for  non-resident  heir   3972 

by  trustee  3977.  3979 

by  guardian  3997,  4010,  4011 

adxnlnistration,  lettera  of : 

where  granted  8774,  3775 

may  be  issued  to  one  or  more  3813 

order  in  which  persons  entitled. .  .3813-3814 

relatives  3812,  3813 

persons  equally  entitled  3813 

creditors.  3813 

issuance  to  another  person  by  request 

of  one  entitled  3812,  3815 

failure  of  person  entitled  to  appear —  3814 

issue  in  case  of  vacancy   3839 

who  incompetent,  generally  3815,3816 

married  woman,  when,  3816 

petition  for.  3817 

hearing  and  notice  3818,  3819 

contest  3819 

form  of  ;   3820 

special  administrator.   3821 

revocation,  generally  3837-3840 

because  of  prior  right ....  3837 

when  will  found   3837 

for  neglect  3837,  3883 

administratrix  martying . .  3B16 

special  administrator   3803 

for  not  giving  new  sureties,  3836 
for  not  giving  additional 

sureties   3832 

for  contempt   3832 

reissue   3066 

admlnisttaitora : 
see  "executors  and  administrators," 
and  "administrntion,   letters  of" 
under  this  heading. 

may  include  "executor"   2498 

bonds,  see  "  bonds'*  hereunder. 
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FROBATB  FBAOnOB— coitfiniwd. 
administrators— conc2t«2«d.  skc. 
wili)  will  annexed,  appointed  when, 

3788,  3799,  3800-3803 

letter   3805,  3811 

revocation  of  letters,  3803 

authority  3911 

discharge  3966,  3968 

reisaue   3966 

■pecial,  appointment  of   3781,  3822 

who  appointed   3823 

bondandoath   3834 

powers  and  dotiea   3835 

as  parties  to  actions.  .2903,  3912-3916,  8920 
tnutand  guaranty  asi'n  may  act  as,  424,  426 
advanoemraitB : 

to  heirii  effect  2763,  2S41,  2845,  3955 

appeal  to  supreme  court : 

procedure  applicable   3778 

costs   4045 

reTersalon,prioractsofexecntorvalid,  4043 
appraisers: 

appoiutment.  3781,  3842 

compensation,  duties  3842-3844 

of  ward's  estate,  appoiotment,  etc. . . .  4010 
see  "ioventoty"  hereunder, 
attorney: 

fbrminoTj,  non- residents,  etc   4050 

for  executor,  fees  allowed   3933 

bonds  of  executor,  eto: 

recorded.   3826 

form  and  amount   3827 

separate  bond  for  each   3827 

snretieB,  at  least  two   3837 

jostification  of.   3831 

clerk  may  examine   3781 

court  may  examine   3832 

additional   3832 

release  of   3834 

refusal  to  give   3836 

liability  ot,  in  certain  cases, 

3875,  3876,  3882 

conditional   3829 

not  void  on  first  recovery   3830 

additional,  on  sale  of  real  estate   3828 

dispensed  with,  if  wilt  so  provides. . . .  3833 

action  on  by  aucces-or  3919 

of  guardian,  clerk  may  fix   3781 

liability  of  euretiea   3998 

generally   3991 

citation: 

generally  3778,  4041,  4049 

filwrlmw  and  debts: 

notice  to  creditors,  publication  .  .3848,  ^9 

order  by  clerk  3781 

proof  of,  decree   3850 

failure  to  give,  effect,  3876 

presentment,  time  of  3851,  3853 

if  claimant  absent   3851 

if  administration  vacant,  8858 


PROBATE  PBAOnOB— conteed. 
claims  and  debts— eonduded.  8k. 
presentment,  suit  pending  at  death. . .  3860 
on  mortgage,  3B51,  3853,  3859 
most  be  verified,  when, 

3853,  3944 
Toochen  to  accompany,  3852 
necessaiy  before  mit . . .  3858 
at  hearing  to  detennine 

heirship   396S 

allowance  or  nyection  38S3,  USi 

filed  if  allowed  38M 

if  ngeeted,  action  within  wbaX  tuae, 

3890,  sen,  38SI 

rejected  if  barred  by  atatate  

jadge  may  hear  evidence.  

allowed  in  part,  costa.  S8BI 

when  allowed,  without  voucher.  3944 

not  aflfected  by  limitations,  if  allowed,  385B 
of  judge,  submitted  to  another  judge..  385( 
of  executor,  presentment,  action,  costa,  3868 

against  executor,  not  dtschsiged  3845 

executor  not  to  purchase   3831 

interest,  when  estate  insolvent  38I» 

payment  of,  due  or  not  

if  waived,  claim  to  be  pud. . .  3S74 

judgment  against  execntor  386 

transcript  38GS 

execution  3SGS 

not  a  lieu,  3186,  386S 

costs  3861,  3865 

judgment  against  decedent  XS3 

presentment   3863 

execution   3863 

redemption   3963 

judgment  afler  death  on  verdict  before,  3196 

reference  of,  validity  38W 

statement  of  IW 

liability  of  estate,  for, 

2731,  3803,  2828,  3869-3876 

property  resorted  to  S81M 

when  not  liable  282S,  36€ 

pt^ment  3869^6 

order  of  3869,  3870,  SffTl 

proportionally  in  classes   3973 

order  for,  on  settling  accounts,  3873 

contingent,  not  due,  or  disputed  

presentment  3ffil 

executors'  liability  for  costs   3865 

for  claim  3875,  3SK 

contribntion  among  legatees  29(@ 

heirs  3882 

bond  for  payment  o^  on  partial  ffistai- 

butiou  3M6-3^ 

olerk  of  dlstriot  court: 

powers  exercised  by.  SIS 

orders  of,  to  be  sprrad  on  minates,  3788, 403B 

reviewed  by  court   3783 

to  file  written  testimony  37K 

to  enter  description  of  ciMma  38S 
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PROBATE  FSAOnOB— continued. 
oonteBli :  sec. 

of  will,  notice,  pleadings,  eto  3781-3793 

after  probate  3786,  3797 

of  issuance  of  letters  of  BdminiatratioD,  3819 
oosts: 

in  action  for  claim,  liability  3861,  3866 

on  appeal   4046 

oredltcffs: 

appointed  administrator,  when  3813 

notice  to,  order  3781,  3848,  3849,  4029 

claimB — see  "claims"  heremider. 

dividends  ta   3873 

domestic  first  paid     3969 

to  pay  costs  on  suit  by  executor,  when,  3923 
may  present  claim  on  hearing  as  to 
determination  of  heirship   3982 

debts: 

see  "  claims  and  debts  "  hereunder, 
decrees: 

collateral  attack  on  3779,  3780 

showing  doe  notice  to  creditoTB,  con- 

closive   4036 

need  not  recite  jurisdictional  facts   4039 

affecting  real  estate,  recording   4040 

TaUdity  3779,  3780,  3784,  3881 

diaobargre: 
final,  on  ezhansdon  of  estate. . .  ,3873,  3865 

after  administration   3865 

as  to  foreign  heirs   4026 

final,  of  guardian  3897,  3998 

distribuUoii  and  partitioii: 

partial,  petiUon  for   3848 

hearing,  order,  bond,  costs. . .  3949 

action  on  bond   3950 

of  entire  estate  when  debts  paid   3951 

final,  petition  for,  when  3945,  3952 

how  made   3953 

supplementary  accoont   3953 

decree  to  specify  shares   8954 

advancements  determined,  3955 
coQclusiveDess  of, 

3779,  3780,  3955 

final,  taxes  paid  before   3956 

of  homestead  2830,  2831,  3847 

partition  by  court  with  distribution.. .  3957 
1^  commissioners,  procedure,  3858 
report . . .  3968 
of    property   in  difibrent 

connties   3860 

to  grantees  of  heirs   3961 

unpracticable,  assignment  to 

one....  3962,  3963 

impracticable,  sale   3964 

after    distribution,  notice, 

costs   3967 

of  proper^  discovered  after  discharge,  3966 
of  property  of  minor  dying  before 

settlement   3963 

trasteea  after  distribntion  3077-3879 


PROBATE  FRAOTIOB— continued. 
exabezzlement  of  estate:  bec 
embezzler  liable  for  double  value,  3926,  4019 

order  for  delivery  of  possession   3928 

citation  to  BOBpected  person  3937 

refusal  to  obey. .  3928 

imprisonment  to  compel  answer   3928 

of  ward,  citation,  damages  3507,  4019 

exsGutora: 

may  include  "administrator"   2498 

letters  testamentary,  issae  of.   3798 

right  to,  when  forfeited   3788 

objection  to  issoancQ,  hearing. .  3800 

to  one  of  several  3803,  3910 

to  foreign  executor,  3803,  3807,  3808 
on  lost  or  destroyed  will. .  .3809-3811 

form  of.   3804 

revocation  of, 

3796,  3797,  3801,  3836-3840,  3883 

reissue   3966 

to  have  notice  of  hearings,  3789,  3791,  3797 
may  pay  funeral  expenses  befwe  qual- 
ifying  S820 

those  appointed  may  act  for  all  3810 

exeout<nB  and  administrators: 
see  "administration,  tetters  of,"  "ad- 
ministrators," and   "  execntora,"* 
hereunder, 
oaths  and  bondsr— «e  "  bonds  "  heie- 

nnder.  3886-3838 

dums,  payment,  etc. — see  "elums 

and  debts"  hereunder, 
one  may  act  for  absentee,  etc. ,  when . .  3810 

majority,  act  valid  when  2496,  3010 

possession  of,  is  that  of  heirs.   3913 

compensation  3933,  3934 

expenses  allowed   3933 

foreign  3968,3969 

recoveiyofpropertyBoldby,limitation,  2870 

liability  for  costs   3866 

for  claim   3876 

for  neglect  in  selling   3882 

for  fraudulent  sale   3907 

promises  of,  what  to  be  in  writing. . . ,  2467 
powers,  to  take  possearion  of  estate, 

3912,  3813 

to  receive  rents  and  profits.. . .  3813 
as  to  specific  performance, 

3836-3840 

actions  by,  real  ^2-3914,  3890 

parties  2902,  3813-8814 

personal  8814 

for  waste,  cofiversion. .  3816 
onpredecessor'sbond..  3919 
on  distributee's  bond. .  3950 
substitution  of  parties,  4044 
against. . .  .3914,  3916,  3920 
powen  to  wind  up  decedent's  business,  3917 

in  partnership  estates  3918 

to  compromise  debts   3031 
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FBOBATB  FRA.OnOB—coniinued. 
executora  and  adminiErtrators— con- 
duded.  Sbc. 
powers  to  recover  fraudulent  convey- 
ance  3922 

to  sell  property  tfaos  recovered   3924 

ta  pay  taxes  before  diB^botioii   3956 

to  Tender  accouata  3941-3947 

see  "acconntiDg"  hereunder. 

as  to  inventory,  appnimment. . .  .3841-^846 

inventory^ — see  "inventory" hereunder. 

to  publi^  notice  to  creditors   3848 

omission,  efibot   3876 

powers  and  daties,  generally  3910-3934 

before  letters  isBiied   2820 

not  necessary  parties,  nnless  qualified,  3920 
chargeable  with  estate  and  income . . .  3929 
eoort  may  order  investment  of  money,  3925 
not  to  gain  or  lose,  when  not  at  fault. .  3930 

to  pnrchase  claim   3931 

to  purchase  at  sale   3884 

taxation  of  estate  in  name  of. . .  .2627,  2529 

resignation   3838 

vacancies  in  office  of.   3839 

removals  and  anapensions  3837-^840 

discharge,  final  3873,  3965 

as  to  foreign  heirs   4025 

ftonlly  support: 
use  of  homestead. . . .  1167,  2820,  2830,  3846 

use  of  exempt  property.   3846 

allowance,  amoont  and  duration   3846 

in  summary  administration  small  es- 
tates 3847 

fbrelffZL  wills: 

probate  of.  3800-3608 

ivlidit?   2744 

interpretation  2832 

fraud: 

in  conveyance  by  decedent  3922—3925 

in  management  of  estate— see  "em- 
bezzlement" hereunder  3026-3028 

fifuardlan  and  ward: 

in  general  3983-3903 

procedure,  same  as  probate   3093 

trials  4041,  4042 

executions   4041 

references   4042 

validity  of  decrees,  orders,  etc., 

3779,  3780,  3784 

general  and  special,  defined   3963 

ad  litem,  apptnntment  of,  not  affected, 

3908,  3990 

of  property,  appointment  essential.. . .  3085 
trust  and  guaranty  ass'n  may  act  as,  424, 436 
jurisdiction,  in  court  first  appointing. .  3086 
joint,  bonds  and  survivorship. .......  3087 

bonds,  generally   3991 

liability  of  sureties   3088 

clerk  may  fix   3781 

oaths   3991 


PBOBATB  PBACmOB— omtutMii 
CTuardlan  and  w^ard—continuedt  bh. 

expenses,  if  reasonable,  allowed.  4014 

compensation  fixed  by  court  4014 

reasonable  expenses  allowed  4014 

assessment  of  estate  in  name  of,  2537,  2529 

embezzlement  of  estate  3S07,  4019 

hearing,  persona  interested  may  have,  4038 

service  upon,  for  ward   404S 

limitation  to  recoverproperl?  sold  hf. .  S88B 

resignation   3881 

removal  3840,  3881 

on  appeal,  prior  acti  nlid. . .  404S 

dischaige,  where  unnecessary   3888 

when  appointed  by  court . .  3896 
ward  being  non-reudent. . .  4025 

powers  and  duties,  generally  4003-MU 

of  general  guardians   4003 

of  gnardian  appointed  by  court,  4004 

of  guardian  of  person   4005 

of  guardian  of  proper^   4006 

■ale,  mortgage  and  lease,  4007,  4015 
order  necessary ....  4006,  4007 

procednre  4015 

proceeds,  how  applied. . .  4016 

managing  estate   4007 

education  compulsory. . .  196!,  19S3 

support  word  4003-4005,  4007 

inasne  2IS3,  3183 

expensea.  4015 

fatture.  4013 

by  third  penon..  4D13 
sale  to  provide, 

4007,  4016^  4016 

debts,  must  sue  for   4008 

may  compound   4009 

to  settle  accounts   4001 

inventoiy,  return  of.  401*^  4011 

accounts,  render  when. .  .4010, 4011 

appraisement.  4011 

may  assent  to  partition,  when, 

3565^  4018 

investment  of  funds  4017-1018 

must  appear  for  ward, 

3907,4000,4046 

for  mtDOTs  3894-3999 

appointment,  conditions  of,  3994 

testamentary   3884 

bond  3939 

powers   3989 

petition,  notice,  3004 
rules  govembg,  3085 
lapport  from  individual  es- 
tate  3888 

for  insane  or  incompetent  persons,  4O0O-4O0S 

who  are   4001 

appointment,  petition.  .3181,  4000 
restoration,  how  determiDed, 

2190,  40M 

exempt  proper^  not  sold. . .  401S 
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PROBATE  PBAOnOE— continued, 
suardian  cmd  watd—eonduded.  sko. 

for  non-reudeat  wards  4020-4025 

powers, 'ditties   4020 

bpnda  . .  4021 

acta  throughout  state,  4022 
removal  of  e8tate,40-i»-4026 

for  child  vith  vicious  parents.   82 

laioaxtng: 

at  pla(«  appointed,  ezcaptions   3777 

all  persons  interested  entitled  to   4038 

bfiira: 

absent  or  non-resident  3970-3974 

•gent  for,  if  oecessaTT   3070 

bond,  compeosatioQ   3071 

account,  annual   3972 

final,3079,  3965,  3966 

sale  of  property   3973 

proceeds,  disposition   3973 

when  claimed,  3974,  4038 

escheat  of   3874 

attorney  for   4050 

property  delivered  to  guardian,  4025 

appearance  at  hearings   4038 

advancements  to  2763,  2841,  2845,  2855 

•ooveyances  by,  when  good  2811 

dMtribntion  to,  partial,  3048-3961,  3052-3987 

TiUB— See  WOia  2731-2823 

Moewrion  of~See  Succtation  2824^850 

of  minor  dying  before  aettte- 

ment   3953 

ndta  by  and  against  891^  3913 

4«t«nnination  of  rights  without  admin- 
istration, proceedings  3980-3982 

Iteirahlp; 

determination  of,  petition,  notice   3980 

decree  specifying. . .  3981 

homestead: 

exempt  from  payment  of  debts  .  .2829,  3847 
mac  and  distnbation, 

2826,  2829-2831,  3846,  3847 

amount,  how  selected,  etc  1147-1167 

inteBtates  without  heirs: 

administrator  to  be  appointed   3975 

bond   3975 

compensation   3075 

property  escheats,  if  uuckumed   3976 

Inventory: 

of  esiate,  when  mads   3841 

of  newly-acquired  property   3841 

of  partnership  estate.    3918 

appraisers,  court  to  appoint  three. . . .  3842 

clerk  may  appoint.   3781 

eoropensation   3842 

oath  and  duties   3843 

execntor  to  sign   3844 

to  include  his  debts  to  estate,  3845 

of  guardian  4010 

made  by  legatee  for  life  2812 

of  vard'f  estate  4010 


PBOBATB  PRAOrnOB— £on<fowd. 

investment  of  fUnds:  bbo. 

by  executors   3925 

by  guardians   4017 

Jndflre: 

powers  same  as  in  civil  actions   3778 

wh«i  disqualified,  procednre   3776 

powers  of^  clerk  exercises  when   3781 

claim  of  against  estate   3854 

Jurtsdlotion: 

in  district  and  supreme  courts.   3778 

decrees  need  not  recite  facts  showing,  4039 
wi.lsprovedand  letteragranted  where,  3774 
when  concurrent,  application  deter- 
mines   3775 

foreign  wills,  in  case  of   3606 

jadce  disqualified,  procedure   3776 

orders  at  chambers,  anywhere  in  dist,  3777 
validityof  decreesaffecting  realestate,  3779 
defective  decrees,  petitions,  etc. .  3780 

decrees  determining  heirship   3981 

of  clerk  in  certain  matters   3781 

validity  of  orders  by.  37S4 

petitionforprobateofwillshouldshov,  S7S7 
over  guardianship,  in  court  first 
pointing   3986 

leffades: 
Bee  wots.  8803-3817 

letters  of  administration : 
see  ''administration,  letters  of"  here- 
under  3817-3820 

letters  of  administration  with, 
will  annexed: 
see  "administraton"  hereunder. 

letters  testamentary : 
see  "executors"  hereunder  3798-3804 

life  estate: 

termination,  proceedings   3572 

legatee  to  sign  inveotory  3812 

mistakes  in  settlements : 
correction  of   4048 

mortgagre  or  lease: 

when  court  may  authorize   3908 

petition  notice,  hearing   390S 

order,  contents  of   3909 

guardian  may  .consent  to,  when  4012 

non-resident  deoedents: 
delivery  of  property  to  executor  of .. .  3968 
local  creditors  paid  before  . . .  3969 

ncm-resident  heirs: 

see  "heira"  hereunder.  3970-3976 

non-resident  ward : 
guardian's  powers,  etc  4020-4025 

notloea: 

when  not  fixed,  time,  ten  days   4026 

court  or  clerk  to  prescribe  3781,  4026 

clerk  gives  unless  otherwise  prescribed,  4027 
pabliahed  alphabetically,  under  one 

head   4027 

published  as  often  as  paper  appean. . .  4037 
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PROBATB  PBAOnOB— flontfniMd. 
notioee — concluded.  sec. 

form  of,  petitions   4028 

notice  to  creditors   4029 

pQbUcsale   4030 

private  sale   4031 

other  notices  to  conform   4031 

bj  mail,  clerk  to  gpve   4033 

personal  serrioe  eqnivalent . .  4033 
bj  (ritation,  when  and  how  served ....  4034 

on  guardian,  waiver   4046 

publication  when   4049 

proof  of  publication  or  poating  .  .4036,  4036 
decree  conclusive. . .  4036 

dispensed  with,  when..   4037 

imparted  by  recorded  decree,  when  , .  4040 
order: 

valid  against  collatwal  attadt,  when, 

3779,  3780 
see  "decree"  "jurisdiction,"  etc., 

hereunder, 
made  bj  clerk,  reviewed  how,  effect, 

3781,3784 

need  not  recite  jurisdictional  fitcts   4030 

entered  at  length   4039 

recording,  notice  4039,  4040 

appointing  attorney  for  absent  minors, 

etc   4060 

partition: 

of  estate,  proeednra  304S,  3957-3967 

of  ward's  estate,  consent  3565,  4013 

affairs  of,  settlement   3918 

Burvivor  cannot  be  administrator  3815 

petition: 

clerk  may  set  time  for  hearing   3781 

form  of.   4028 

notice,  see  "notice"  hereunder, 
when  parties  join  in,  notice  dispensed 

witii   4037 

for  probate  of  will,  who  may  make  . . .  3786 

foreign  3806,  3807 

contest   3791 

demurrer  to   3791 

for  probate  of  nuncapative  will  3790 

for  revocation  of  probata  of  will   3797 

for  letters  with  will  annexed   3800 

for  letters  of  administration,  form  3817 

contest..  3819 
fbr  summary  distribntion  of  small  es- 
tate  3847 

for  sale  of  personalty   3885 

of  realty   3888 

verification   3888 

to  mortgage  or  lease  property   3908 

for  accoanting  by  partner  3918 

for  investment  of  moneys   3925 

for  specific  performance   3936 

to  determine  life  estate   3572 

for  aeconntiog  by  administrator   3041 


PB06ATE  PBAOnOB-oontfiMtfld. 
petition  —eoTiduded.  sn 

for  partial  distribution   3Md 

for  final  distribution  3032,  3953 

for  partition   3957 

tUtet  distribatitm  

non-reridemt  heir  for  dislribntioa . . 

for  accounting  by  trustee   3877 

for  determination  of  beinbip.   3880 

for  guardianship  of  minor   3994 

of  insane  4900 

for  restoration  to  capacity   400S 

for  accounting  by  guardian  4011 

for  mortgage,  sale,  or  lease  of  ward's 

property  4015 

for  investment  of  ward's  property  4018 

for  property  of  non-resident  ward,  4023,  40S4 
prooednre: 

same  as  in  dvil  actions   3778 

notices,  orders,  and  procedure. .  .4026-4050 

trials  4041,  404S 

executions   4041 

references  4042 

Bales: 

see  "goardiaos"  4015-4016 

when  permitted   3877 

invalid  unless  ordered  by  court   8878 

confirmed  by  court, 

3878^  3881,  3909 

of  insolvent  estate  8817 

of  whole  estate,  if  sale  of  part  iqjnriou^  388D 

when  directed  by  will,  procedure   3881 

Tetnm,  withm  thirfy  ^js.  .3883,  387^  3897 
punishment  fbr  not  making....  3883 
executor  to  account  for  excess  onr 

appraisal   3990 

not  responsible  for  defidency,  3830 
neglect  or  misconduct  of,  at 

sale   3889 

of  property  recovered  firom  assignee  in 

fraud   3924 

of  estate  of  non-resident  heir   3874 

of  intestate  without  heirs . . .  3976 

of  personalty  3885-3887 

petition,  notice   388S 

if  perishable   3880 

how  and  where.  3886 

by  guardian  4015 

of  realty  .-  8888-3907 

petition   3888 

order  to  show  cause.   8889 

order  of  sale.  3890,3891 

valicUty....  38W 

contents   3891 

executor's  refusal  to  sell  3801 

notice  of  sale.   389S 

form  of   4030 

of  postponement   3897 

at  public  auction  3801,  3883 

at  private  sale  '3B»( 
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PROBATE  PBAOnOB— cOBtfniMd. 
sales — concluded.    .  8ec. 
of  realty  at  prirate  sale,  confirmation. .  3895 

appraisal   3895 

partly  on  credit   3896 

postponement   3897 

bearing  on  return   3898 

vacated,  if  unfair,  etc.,  reeaie,  ;i899 

confirmation   3900 

resale,  if  bidder  fails  to  take 

property   3900 

conveyance. . .  ^  ^   3901 

of  contract  for  pnrcbatie   3903 

condition!!.   3903 

assignment  of   3904 

mortgaged,  proceeds   3905 

to  mortgagee   3906 

fraudulent,  liability  of  execu- 
tor  3907 

recovery  of,  limitation   2870 

by  guardian  4015 

settlements,  final : 

Rce  "acconntisg"  berennder. 

special  administrators  and  trustees  . . .  3979 

mistakes,  bow  corrected  after   4048 

spedflo  xwrformanoe: 

where  enforceable   3935 

petition,  bearing  3936 

decree,  possession  3937,  3940 

diamissal,  action  to  enforce   :{938 

if  person  entitled  to  dies.   393!) 

snooesalcm: 

See  Sweeamion  28t>4-2850 

minor  child  dying  before  distribution,  3953 
summary  administration  of  small 
estates: 

procedare.   3847 

taxes: 

paid  before  distribution   3950 

assessed  in  name  of  executor  2527,  2529 

payment  ordered  by  court  2613 

trustees  after  distribution: 

annoal  accounts   3977 

expenses,  compensation   3978 

vacancies   3978 

final  Bettlements  3965,3966,  3979 

unclaimed  property: 

disposal  of.  3974-3976 

special  adminiBtratioD, 

3831-3625,  3975,  3976 
final  acconnt  oC   3976 

validity: 

of  decrees  affecting  real  property  ....  3779 
etc.,  omitting  jurisdictional 

facts  3780 

of  orders  made  by  clerk   3784 

of  decree  determining  heirship   3981 

sbovring  dae  notice  to  cred- 
itors  4036 

of  acts  of  ezecntor  before  removal. . .  4043 


PROBATB  ERAOnOB-eonciuJetf. 

ward: 

see  "gDardian  and  ward"  hereunder, 
wills: 

execution,  revocation,  interpretation — 

See  WUls  2731- 

custodian  to  deliver,  penalty  

lost  or  destroyed,  probate  3806, 

where  proved  3774, 

petition  for  probate,  what  to  contaio. . 

for  notice  of  hearing  , . 

hearing,  notice  of  contest  

pleadings  

witnesses  and  evidence.  .STSS, 

admission  to  probate  

eerUficate  of  proof  

will  and  certificate  to  be  recorded  

probate  of  foreign  380ii- 

of  lost  or  destroyed  380!)- 

coDtest  after  probate,  who  may  

notice  

effect  

nuncnpative,  petition  for  probate  

PBOOEDTTBE 

civil — see  the  Utle  of  the  proceeding. 

probate— See  Probaie  Practice. 

justices — See  Justice  of  the  Peace. 
.  criminal — See  Criminal  AiAion. 

in  cases  begun  before  revision,  shall  oon- 
form  thereto  as  far  as  consistenL ..... 


Sn. 


-2823 
3785 
3807 
3775 
S7S? 
3789 
3791 
3791 
3793 
3794 

:jr94 
37ur. 

1 

379(> 
3797 

3790 


3483 


PROOBBDINGS  StTPPLEMENTABY 
TOEXBOUnON 

See  ExeeaHon.  (J.  C.  3741),  3273-3281 

PBOOBSS— See  Subpoena,  Summotu,  Execu- 
tion, Warrant,  Arrest. 

dpfined  S74.  3498 

sheriff  to  serve   575 

to  indorse  time  of  receipt   B15 

to  return  675,  584 

return  to  another  county   5^3 

prima  facie  evidence   584 

failure  to,  damages   586 

neglect  or  omission  of  sheriff  excused  if 

direction  in  writing   591 

issued  by  competent  authority  must  bo 

executed   6ft3. 

officer  must  exhibit  on  request   594 

constable  may  serve  94S,  8883 

may  when  sheriff  disqualified. .  597 

police  officers  may  serve   346 

service  on  sheriff   597 

issued  by  city  justice,  service. . .  .212,  244,  346 
agent  of  foreign  corporation,  service 

upon  251,  409,  2948 

of  courts-martial   Mk.«j 

citation  in  probate  procedare   4034 

of  justice,  filled  out  by  justice   3768 

waixant  from  justice's  court,  served  any- 
where in  state,  when  8887,  4630,  4890 
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FBOOJUBB—coneUided.  bbc. 
issued  byjuatice  to  anypart  of  county,  090,3765 
joatice's,  when  served  out  of  county. . . .  3682 

courts  may  amend  or  make  new   697 

what  process  may  issue  any  daj   701 

abbrenationa  in   719 

mistakes  in,  relief  from   3008 

any  saitable  process  may  be  adopted. . . .  730 

means  to  carry  into  effect   780 

in  execution  of  legal  process,  Lomicida 

justifiable  4167 

power  of  officer  on  resistance  to  execu- 
tion of.  4541,  4542 

attorney  general  to  direct  issue  of,  vben,  2438 

semce  by  mail  1315,  6019 

service  for  county   630 

FBOOLAMATION 

prior  to  closing  polls  at  elecUon   791 

governor's,  holiday  1145,  1146 

election  783,  784,  2403 

change  of  class  of  city   176 

of  mayor  forbidding  sale  of  liqnor  on 
holiday  1859 

disturbing  the  peace  by  4310 

FROBXEITED  ACT 
for  which  no  penal^  prescribed,  a  mis- 
demeanor 4154 

PBOHIBrnON,  WRIT  OF 

defined   3654 

returnable  when   3658 

when  and  where  issued   3655 

may  be  alternative  or  peremptory   3656 

procedure  3654-3657 

certain  sections  relative  to  mandamns, 

applicable   3057 

may  be  heard  at  chambers  682,  3658 

certain  provisiona  of  code  applicable, 

3628,  3659,  3660 

FBOMISB 

in  writing  to  extend  statute  of  limita- 
tions   2888 

when  must  be  in  writing  under  statute  of 
fraods  2461-2478 

in  nature  of  bribe— See  Bribe   4053 

FBOMISSOB7  NOTES 

See  NegotiabU  InttrvmenU  1658-1662 

HEIOOF— See  Evidenee. 

of  conveyance  for  record  1991-1998 

fititnre  ot^  distinct  from  variance  3003 

of  pablication  of  snmmoQB.  S849 

of  probate  ootices    4035 

of  service  of  sammons  (J.  C.  ^6),  3953 

of  wills  3785-3811 

of  laws,  jodicial  records,  etc  3379-3396 

of  private  docaments,  records,  etc.  .3400-3410 

to  convict  of  treason   4854 

ofpeijtuy   4748 


FHOOF— concluded.  me. 

to  convict  of  conspiracy  4SS6 

of  common  barratry  41tf 

when  burden  shifts  on  murder  tiiaL  4^ 

order  o^  on  civil  trial  SW 

on  criminal  trial   4845 

of  guilt  beyond  a  reasonable  doubL  48fS 

afcorporateexisteDceontrialfwfoigeiy,  4857 

FBOPEBTY 

defined  2498,  tfW 

"real"  defined— See  Beat  Bropaiy, 

3496,  3505 
"personal"    defined  —  See  Personal 

Property  2496,  2506 

stolen  or  embezzled,  disposition  of^  511S-51S3 

frauds  concerning — See  Fravd. 

adverse  claims,  action — See  AdooM  Claim. 

damages  to — See  Damages. 

of  deceased  person — See  Probate  Pradkt. 

possession  of — See  Possession, 

of  married  woman — See  Married  ITinmb. 

devise— See  WUL 

larceny — See  Larcenjf.  43^-43<3 

taxable  unless  exempted — See  Jbxafi'oii,  S501 

qualification  of  juror  US! 

of  voter  at  tax  or  bond  electkn, 

308,  811,  1833,  1875,  1880, 1M9 
exempt  from  execution — See  Sheemptioiu, 

PBOaBO  U  TING-  ATTORNEY 
See  (kunfy  Attorn^.  633-63E 

FBOBEOnnON 
in  the  name  of  the  state  of  Utah  tfl! 

by  indictment  or  by  information,  excep- 
tions  454)9,  4688,  469 

information — See  Infoimatum, 
indictment — See  Indtdment. 

limitation  of  actions  4887-MII 

bar — See  Bar. 

See  Orimwal  Action. 

HEIOSTITDTION 

abduction  for  purpose,  of,  penalty.  .4322,  CO 

evidence  oo  trial  48S8 

indictment,  jurisdicUon  4SH 

keeping  or  frequenting  house  of, 

4251,  4252, 4r3 

how  punished   4471 

FBOTBOnON 
of  fish  and  game— See  Fiak  And  Game, 

im-m 

FBOTBST 

power  of  notaiy  to  make.  1645,  IW 

against  sale  for  taxes.  S64I 

pi^Dg  license  or  taxes  onder.  9884,  MS 

limitation  of  action  SS8B 

waiver  of,  w^ves  presentment  MM 

of  foreign  bill  of  exchange  1M5-UST 

See  N^fotiabU  IndmmMU  
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PROVTSIONAIj  BBMBDIBS  Bk. 

defendant  may  have  wheo  3123 

PROVOCATION 

to  excuae  or  jostify  homicide  4166-4170 

lack  of,  malice  implied.  4160 

FUBUOATIOM'— See  iVMin^. 

of  sammons.  (J.  C.  3676).  2949-8951 

in  parUtion   3527 

proof  of,  service   2952 

generally  3443,  4035 

of  probate  noticea,  time  ji   4026 

manner  4037 

forms  4028-4031 

proof   4035 

to  creditors, 

3848-3850,  4029 
cf  notice  of  assessaent— See  Corpora- 

tiojia  359-363 

of  formation  of  limited  part- 
nership  1695 

to  insure  lottery  tickets   4258 

of  appeal,  criminal  case   4961 

of  foreclosure  of  mechanic's 

lien   1391 

of  taking  deposition   3465 

of  execationsale   3249 

of  aasignment  for  creditors. . .  90 
of  foreclosnre  of  chattel  mort- 
gage  160 

forbids — See  Adveriiaemaita. 

of  criminal  libel,  acUon,  etc  4196-4207 

of  libel— See  Libd  1348,  2994,  2995 

injurious,  presumed  to  be  malicious  4198 

of  lottery  advertisement,  penalty  .  .4256,  4257 
of  sealed  letters  of  another,  penalty  ....  4441 

of  privileged  matter   4202 

indictment  for  selling,  etc.,  obsceue. . . .  4750 

proceedings  regarding  indecent  4247-4251 

of  delinquent  tax  list  2620 

of  annual  county  statement   613 

city  statement   231 

dty  school  statement .'   1910 

state  treasurer's  report   2434 

bnilding  and  loan  ass'n  report,  398 

insurance  statement   408 

of  quarterly  bank  reports.   388 

loan  and  trust  ass'n  report .  430 
concerning  elections — See  Eleetimu. 

of  supreme  court  rules  657,  699 

of  rolea  of  court   699 

of  rrandulent  pedigrees  of  8tock,forbldden,  50 

of  decisions,  etc.,  of  board  of  labor   1331 

btennial,ofboardof  ezaminersonclaims,  042 

FDBIilO  AUOmON 

of  estrays   16 

of  trespassing  animals.   27 

by  assignee   100 

of  corporate  stock  for  assessment  365-368 

of  conn^  property.  (snb.  36)  511 


PUBUO  AJKTSlOS—cenduded.  sk). 

on  foreclosnre  of  mechanic's  lien  1392 

of  lien  of  farmer,  etc  1404,  1405 

of  lien  of  common  carrier  1417 

of  chattel  mortgage  160-162 

of  mortgage   3498 

of  property  for  taxes  2621,  2633 

of  state  lands   2336 

of  lease  of  state  lands.   2350 

of  perishable  property  on  attachment. . .  3078 

of  property  on  execution  3248-3267 

of  property  on  partition   3646 

of  personalty  of  decedent   3886 

of  real  property  <^  decedent, 

3891-3897,  3964,  3973 

of  ward's  proper^.  M07,  4016 

of  stolen  property  5121 

PUBLIO  HEALTH— See  BtaUk. 

FUBUOUUTDS 

See  StaU  Landt  2331-S403 

FtTBLIO  MOKETT—See  Mm^. 

PUBLIO  NTJISANOB 

what  is,  penalties  4276-4277 

oflense,  what  may  be  termed.  4278-4280 

PUBLIC  OFFENSBB 
see  the  name  of  the  crime. 
See  Crimea,  Fdonia,  Miidmemton, 

Criminal  Adion. 
prosecuted     information  or  indicbnent, 

exceptions  4609,  4688,  4689 

prosecuted  in  same  of  state  of  Utah. . . .  4611 

PUBLIC  OFFICBR8 

See  Officers. 

see  the  title  of  the  ofBce. 

PUBLIO  PRINTma 

state,  let  1^  contract  951-956 

secretary  of  state  to  supervise. . . .  2414 

county,  lot  by  contract  627-629 

PUBLIO  RECORDS 

See  Records^  Eoidence. 
PUBLIO  SCHOOLS 

See  SchooU  1763-1966 

PUBLIC  TRIAL 

defendant  entitled  to  4513 

when  trial  may  be  private   696 

PUBLIO  USB 
See  Emtatat  Domain  3688-3608 

PUBLIO  WRITINGS 

See  Evidence  3376-3395 

PUBLISHERS 
liability  for  libelous  publications, 

1348,  3995,  4208 

PUNISHMENT 

see  the  name  of  the  crime. 

court  to  determine  within  limits  . .  .4058,  4059 

who  liable  to,  for  crime  4071,  4072 
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VTJNISBMSSiifT— concluded.  sec. 

for  felony,  when  not  specified  4063,  40G4 

for  misdemeanor,  when  not  gpecitieO  . . .  4065 

when  two  or  more  sentences   4498 

effect  apon  civil  rights  4501-4503 

only  upon  legal  conviction   4508 

of  babitnal  criminal   4067 

tine  and  imprisonment,  (J.  C.  5166),  4919,  4926 

by  fine...;  (J.  C.5155),  4919 

of  attempts  to  commit  crimes  4496 

for  violations  of  election  lav— See  EleC' 

Hons,  Bub-head  *' offenses." 
for  contempts. .  .(J.  C.  3755),  3367-3370,  3373 
of  public  officer,  forfeiture  of  office, 

4066,  4317,  4411 
when  act  punishable  by  different  provi- 
sions  4488 

facts  in  mitigation  or  aggravation, 

4492,  4916,  4917 
when  not  prescribed  by  statute,  a  mis- 
demeanor 4153,  4154 

limit  that  may  be  imposed  by  justice   691 

under  city  ordinance,  (sub.  86)   206 

under  town  ordinance   303 

at  Iftbor  wheiker  or  not  so  ordered   4930 

in  state  prison   2263 

on  irrigation  works   2259 

by  cities  (snb.  82)  206 

by  towns   303 

by  counties  (sub.  16)  611 

PUBOHASB  MOKBY 
property  sulyect  to  ezecation  for. .  .1166,  3347 

PUKOEASER— See  Sale. 

on  execution  sale,  rights  and  liability, 

3255-3268,  3518,  3519 

on  sale  of  decedent's  property  3896-390& 

conveyances  to,  how  affected  by  statute 

of  frauds  2464,  2465,  2474,  2475 

chattel  mortgage  valid  against  when. . . .  155 

of  stute  land— See  State  Lands  2321-2402 

of  U.  3.  land,  certificate  as  evidence   3394 

QUAHj 

protection  of   1061 

California,  not  protected  1061 

QnAI4X*10ATIONS 

of  voters,  at  general  election   603 

at  special  election, 

308,  807,  183:t,  1875,  1880,  1940 
of  sureties,  in  probate  procedure  as  in 

civil  3493,  3831 

generally  (J.  C.  3748),  3493 

on  appeal  bond, 

(J.  C.  3748),  3312,  4997 

on  bail  bond   4997 

of  grand  jurors  1297,  4700 

of  trial  jurors  1297,  3144 

of  executor  3798-3803 

of  administrator,  3812-3815 


QUABANTINB  sc.-. 

power  of  state  board  K»t 

local  boards  111(» 

cities.  ^  (snb.  65)  !»fi 

towns  [sub.  2)3(» 

counties  (sub.  39)511 

QUICKSILVER 
larceny  of.   435S 

QUIET  ENJOYMENT 
implied  in  warranty  deed  1989 

QUIETINQ  TTTIiB 

adverse  possession,  limitations,  etc.,  2862-2S66 

to  real  property  3915,  3491,  3.>ll 

to  personal  properly  3591 

parties  2914-2916 

heirs  alone  or  jointly  witji  executor,  etc., 

may  bring  action  3912 

possession  necessary  to  bring  or  defend,  28.1$ 

if  defendant  disclaims,  costs  3oU 

default,  costs  K14 

termination  of  plaintiff's  title  pending 

action,  judgment,  damages.  %13 

alienation  pending  action  not  to  pr^- 

dice  recovery.  3S!> 

improvements  when  allowed  as  counter- 
claim 2081-2028,3511 

order  for  survey  of  lands  and  mines,  no- 
tice, order  3134, 

mining  customs  and  rules  control,  wbeu,  3321 

writ  of  possession  2915,  3333 

■    injunction  pending  action  305* 

QUIT-OLAIM 

deed,  short  form  of.  196i 

QUO  WARRANTO 
action  in  name  of  state: 

when  ,  36W 

against  whom  SStW 

corporation  when  3fi1H 

attorney  general  to  act  when  3611 

in  relation  to  another  when  

security  for  costs  3AK 

action  by  individual: 

for  usurpation  of  ofBce,  bond  3613 

complaint  to  set  forth  what  381-1 

all  claimants  made  defendants  3613 

jurisdiction,  snpreme  or  district  eonit,  36IS 

summons,  when  issued.  3817,  3618 

nnnecessaiy  361^ 

generally: 

pleadings  361!' 

judgment  of  oaster,  costs,  fine  36'iO 

ousting  director  of  corpon- 

tions  3621 

action  for  damages  within  one  year. . .  3633 
judgment  against  corporation,  dinohi- 

tion  or  restraint  3W 

trial  of,  takes  precedence  3634 

procedure,  supreme  court,  joiy  3Si} 
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kUO  "WAJSRAJStTO^amduded. 
sen^tbUy — eoadtided.  sac. 
appeal  does  not  sta^  jadgment  of  oDBter, 

3315,  3526 

provUSons  applicable,  3687, 3628, 36S9,  3660 

on  highwa^n,  etc.   4396 

lottery  42S3-4S60 

barning  or  iqioring   4435 

fonnation  generally   431 

stock  rabscription  necesaaiy  to  fonnaUon,  433 
general  pioTiuoiu  apply,  exception, 

314,  315,  433 


-articles  to  inclade  estimate  of  cost,  etc.,  43S 

may  bay,  etc.,  existing  railroads.   433 

stock  of  other  companies   433 

amendroeptof  articles  adding  new  route,  434 

.  altering  route   434 

changing  termini   434 

'CODSolidation,  limitation   435 

'entry  apon  othen'  property  to  locate  or 

I  slocate  tine   436 

«miDeDt  domain — See  Eminent  Domain, 

436,  3588-3608 

powers  specified  431,  436 

forfeiture  fait  iailore  .to  construct  and 

operate   438 

map,  filing  vith  secretary  of  state   441 

Tith  recorders   441 

map  kept  in  company's  office   441 

state  lands  granted   439 

to  take  earth,  etc   439 

ground  for  stations,  etc   439 

rights  to,  how  secured.   439 

•canyon,  pas«,  etc,  not  exclusive   440 

additional  use,  how  provided. . .  440 

may  lease,  etc.,  other  roads.   442 

not  to  lease;  etc.,  competing  Hue   442 

may  issue  preferred  stock,  etc   443 

honds,  mortgages,  etc   444 

damag^i  neglect  to  maintain  crossings. .  445 

fo'  live  stock  killed   446 

bell  on  locomotive,  regulations,  447 

failure  to  ring,  penalty —  447 

fulure  to  bulletin  trains   446 

failure  to  tranRport  freight. . . .  449 

for  lack  of  accomodations. . . .  449 

io  recovery  if  rules  violated. .  450 
animals  killed,  notice,  posting, 

filing.  68,  69 

treble  for  rate  discrimination. .  455 

see  decisions,  note   2488 

locomotives  must  have  bell     447 

bell  must  be  rung  447,  4291 


-  whiatie  to  be  nunded.  .447,  4391 
.  tosh^  atB.  &  erossing.^.  .■  447 


BAHJEIOADS— ^oncMal.  Bsc. 

trains  ran  at  r^ular  times,  notice   448 

delay,  etc.,  notice   448 

&ilure  to  bulletin,  penalty   448 

improperly  making  up,  penal^. . .  4293 

freight  must  be  transported   449 

rates,  discrimination,  etc  454-456 

passengers,  accommodations  fiirnished. .  449 

itgnred  on  platforn,  etc   4S0 

must  pay  fare,  ejectment. . . .  451 

fares,  rate  published   454 

refusing  to  cany,  penalty. ..  4471 

rates,  discrimination,  penalty   465 

reductions  in  certain  cases   456 

must  be  published   464 

excnruon,  mileage  tickets,  etc. . . .  466 

overcharge,  penal^   4392 

employees  to  wear  badges.   462 

baggage  diecks.   4S3 

lien  on  freight,  storage   1410 

foreclosure   1417 

contracts  to  purchase  rolling  stod^  etc., 

not  chattel  mor^ages   168 

taxation  2513,  2536,  2559 

employee  intoxicated,  penalty   4292 

criminal  negligence,  penalty..  4294 

what  injuries  to,  are  felonious   4423 

crimes  committed  on,  jurisdiction   4581 

in  cities,  required  to  pave  track   966 

tnda  unused,  a  nnisance  (sub.  32]  206 
special  tax  for  paving,  266,  267 

consent  to  use  street.   437 

stealing  ride,  penalty   4341 

employee  asawting,  penalty,  4342 

conductor  may  make  arrest   4638 

must  take  persons  arrested  be- 
fore a  magistrate  4139,  4650 

BANOHMBOT 

liens  to  protect   1401 

BAFB 

defined   4217 

attempt  to  commit   4179 

penetration  snfiicient   4310 

pnnishment   4320 

when  physical  ability  must  be  proved . . .  4218 
carnal  knowledge  of  female  under  eight- 
een a  felony   4221 

REAL  PROPERTY 

defined  1968,  2498,  2606 

conveyances — See  Conve^nce$. 

decisions  concerning,  fiof<   2488 

on  contracts,  note   2488 

on  deeds,  note   2488 

on  mortgages,  note   2488 

on  public  lands,  note   2488 

on  vendor's  lien,  note   2488 

on  waste,  note   2488 

on  possessory  right  of  decedent, 

note  ■.  ^  387V 

-'-  ■on'accretion,'nD<«.:;:. 3488 
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REAL  PROPERTY"— conciodai.  sec. 

possessorr  right,  wjiat  coiutitntes   1967 

plats  aod  aabdiviBtooB  SOll-SOSO 

possession— See  PoMestum. 
possession,  actioQ  for— See  ForcibiA  En- 
try, Etc.  3573-3587 

of  married  womaa — See  Jfoirted  Woman.  • 
decree  for  ctmTejrsnce,  bow  enforced. . .  3279 

,  devise— See  Willa  2731-2823 

Buccesaion— See  Swxation  2^5-2850 

oconpring  claimant  defined  2025 

rights,  etc  202l-20a8 

insnrance  of  titlie   424 

place  of  trial  of  actions   2928 

in  pleading,  how  described   2989 

partition  o(— See  Partition  3522-3571 

parties  to  actions  for — See  Partiet. 

quieting  title  2915,  3491,  3511-3521 

title  not  subject  to  arbitration   3221 

action  for,  not  pr^udiced  by  alienation 

when  3930,  3613,  3630 

taxation— See  Taxation. 

•minent  domain— See  ShninaU  Domotnf 

3688-3606 

title  not  within  justice's  jurisdiction,  688,  3674 

corporations  may  bold  what  323,  346 

banks  may  deal  in   376,  386 

bnildiog  and  loan  associations  may  hold,  394 

insurance  companies  may  hold   403 

loan  and  tnut  companies  may  deal  in. . ,  434 
of  decedent— See  hrobate  Practice. 

water  right  passes  with  1381 

unlawful  re-entry  upon,  penalty.  ...4313,  4314 

homestead— See  SomesUad  1147-1167 

towusite  act  3701-2719 

statute  of  frauds  relating  to  transfers, 

2461-2466,  2474 

certain  trespasses  on,  damages  3507-3510 

limitation  of  actions  concerning  2856-2873 

lien  of  judgment  on,  634, 1389, 2937,  3198,  3735 

nuisance,  waste,  etc  3507-3510 

when  attachment  levied  on,  record. .....  3073 

discharged,  release. . . .  3089 

when  levied  under  execution,  record   3235 

malicious  injury  to,  or  severing  property 
from   4430 

BBASONABLB  DOTJBT 

as  to  degree  of  crime,  defendant  con- 
victed of  lowest   4849 

defendant  to  have  benefit  of   4848 

REBUTTAL 

evidence,  civil  trial  3147 

criminal  trial  4845 

BBOMFT 

or  cancellation  on  payment  of  note. ....  1592 
for  fees  paid,  liability  for  failure  to  give,  1026 
county  recorder  to  give  for  paper  filed. .  619 
of  foreign  guardian  discharges  resident 
guardian,  etc.   4035 


RECEIPT — concluded.  bk. 
collecting  poll  tax  withoot  giving,  jm- 

alty   :  4323 

for  property  taken  from  arrested  SUSS 

for  property  taken  on  search  warrant —  S09^ 
whoever  pays  or  delivers  money  or  prop- 
erty entitled  to   3466 

RBOEIVER 

appointed  by  court  or  judge  3114 

in  what  cases  3114 

on  diasolntlon  of  corporation, 

3114,  311» 

for  bank  failing  to  keep  np  reserve   378 

for  insolvent  bank  3T7,  3W 

for  bnilding  and  loan  a»*n,  when  889,  4W 

for  insurance  company,  when   415 

for  loan  and  trust  association,  when   430 

for  property  of  judgment  debtor.   3281 

interested  party  not  to  be,  except  on  cm- 

lent  of  parties.  3116 

how  to  qualify  3117 

powers  ,   3118 

how  funds  may  be  invested  3119 

loan  and  trust  associations  may  act  aa. .  -  ^ 
wages  of  employees  a  preferred  debt . . .  I3M 

money,  etc.,  deposited  in  court  31S(^ 

with  clerk  31X1 

disobedience  318^ 

order  recorded  to  affect  real  estate   3281 

ordered  to  pay  taxes  SMS 

REOEIVINa  STOIiBN  GOODS 

punishment  4367,  4310 

disposal  of  by  law  S118-61S$ 

BEOONSmBRATION 

of  verdict,  court  may  direct  48K 

RECORD  AND  RECORDS 

conveyance,  when  entitled  to  19W 

notice  of  1975, 

unrecorded,  effect. .  .'.1975,  3001 

in  evidence  3409 

of  power  of  attorney  1977 

revocation  1938 

of  assignment  of  mortgage  not  notice  to 

mortgagor  HfiOt 

cancellation  of  instroment  affecting 

realty,  form,  etc  3004, 300S 

deeds,  etc.,  of  record  validated  S0U7-2010 

deposit  of  instmment  with  county  re- 
corder fltt 

of  assignment  for  benefit  of  creditors. . .  S6 
of  judgments,  etc.,  by  county  recorder, 

effect  623,  624,  2937,  31W 

of  probate  decree  affecting  land,  notice..  4040 
refusal  of  recorder  to  record,  etc.,  dam- 
ages  $30 

public,  may  be  inspected  orcofued  3STa 

officer  to  give  copy  of   3376 

public  writings,  evidence  of,  etc  3384-3395 

judidat,  in  evidence  3383-3386,  3391,3389 
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BBOORD  AKD  BBOOBDS-eoncI'd.  sbc. 
of  private  writing,  how  proved, 

3388,  3400.  3403-^11 
oflSeial  entries,  prima  facie  evidence, 3389,  3395 

what  constitutes,  oa  appeal  3303,  4923 

of  stolen  property,  by  police  5123 

pawnbroker  to  keep,  of  articles  received;  1708 
kept  bj  officer— see  the  Ude  of  the  office. 

of  water  rights  1269-1372 

of  marks  and  brands  30-47 

of  mining  location..   1498 

of  pedigrees  48-51 

of  estraysi  etc  12,  17,  30 

of  mechanic's  lien  1386,  1388 

refusing  to  surrender,  etc. . .  .4087,  4088,  4316 

mutilating,  etc,  penalty  4119,  4120,  4315 

larceny  of,  how  punished  4119,  4120 

offering  false  instrument  for,  penalty —  4121 
forging,  false  entries,  etc.. 630,  4119-4121,  4315 

offering  false,  in  evidence  4133,  4134 

of  U.  S.  commiaBiooera,  disposal,  eto. . .  iMBO 

BBIOQRDBB 

ei^^-See  Clfiet.......  S28-231 

county — See  CnmHeM  617-632 

of  marks  and  brands.   36-47 

of  pedigrees — See  Pedigrees   48-51 

mining — See  Miius  And  Mining. . .  .149&-1606 

RHDRUPnON 

from  sale  under  trust  deeds   3371 

of  property  sold  under  execution. .  .3261^270 
anderforeclosure.  .  ..  3503 
of  mortgaged  property  within  seven  years, 

2885,  3886 

to  whom  payments  to  be  made   3264 

waste  may  be  restrained  during   3266 

what  nse  of  premises  not  waste   3266 

of  property  sold  under  mechanic's  lien, 

1392.  3503 

of  animals  sold  as  estrays   28 

of  property  sold  for  taxes  2627,  2655 

of  pledge  with  pawnbroker  1709 

of  reclaimed  desert  lands   2385 

REFEBEB 

what  may  be  referreil   3172 

when  reference  ordered !   3173 

to  hear  evidence  after  default    3179 

to  adjudge  a  claim  ngninHt  an  estate   :1864 

on  accounting,  in  probate  court.  *   3947 

to  enable  court  to  fomplete  judgment. . .  3173 

provisions  applicable  to  trial  before,  3177,  3480 

fees   3172 

when  three,  all  must  meet  but  two  may 

act  2496,  3481 

liy  agreement  of  parties   3172 

issue  of  fact  ordered  tried  by.   3128 

of  law  may  be  referred  oji  consent,  3127 

objection  to  grounds   3176 

trial,  notice  of   3177 

report  in  wriUng   3177 


BEFBBEB— ctMi<?Zude(2.  Sr< 

report  law  and  fact  separately  3177 

approval,  modification,  etc   3177 

judgment,  appeal  3177 

exceptions,  when  token  8S82 

bill  of.  settlement,  etc   3290 

mandamus  to  compel  settlement  of  state* 

ment,  note.   8651 

on  partition   3531.  3536,  3565 

contempts  before,  pnnishmetit.   3372 

continuance  by,  costs  3133,  3177,  3346 

amendments,  may  allow  3177 

judge  pro  tem,  appointment,  etc  684-686 

misconduct,  how  puni.-hed  4104-4108 

giving  or  offering  bribes,  penalty.  .4104,  4107 
extortion  by,  penalty   4106 

BBFOBM  SOHOOIi 

See  Industrial  School  8130-216S 

RBCHSTRATION 

SwEleetioiu.  795-690 

for  municipal  election  616,  617 

for  school  election  793,  631,  1807 

REHEABING- 

petition  for,  in  supreme  eonrt  659,  3333 

RELATIONSHIP 

degrees  of,  how  compnted  8836-3840 

kindred  or  half  blood  inherit  how   3840 

BKLiAnVES 

legacies  to— See  Legacies  2767-2623 

inheritance  of— See  Suectssion  2824-2860 

illegitimate  children,  10,  2833,  2834.  2846-2850 

of  half  blood  inherit  how   2840 

homicide  iu  defense  of,  justifiable  4168 

support  of.  *  2499,  2500 

marriage  of,  what  forbidden  1163 

BiKT.KAflB 

of  attachment,  application  3064-3069 

of  contracts  affecting  real  estate. .  .2005,  2006 

of  mortgage,  form,  damages  2004,2006 

of  chattel  mortgage,  damages   154 

of  surety  of  executor  or  adrainislrator. .  3834 

of  suretin,  on  deposit   3494 

of  bail  on  deposit  .'lOOl,  5002 

on  surrender  of  defendant.  .5004,  6006 

of  joint  debtor  without  others   2037 

of  principal  without  surety,  eSect   3036' 

BELIEF— See  Damages,  liyunciion. 

cannot  exceed  demand  on  default   3187 

on  trial  of  issue  3187 

complaint  must  demand   2960 

answer  must  demand  when   3976 

BEUaiON 

person  may  be  sworn  according  to  belief,  3440 
see  Constitution  of  Utah,  pp.  73-66. 

BELiaions 

meetings,  disturbing,  penalty   4236 

corporations,  how  formed,  articles  342-345 

powers,  etc  346,  347 
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BEMEDIES  SEC. 

civil  and  criminal  not  merged   2491 

civil  preserved   4056 

BEDdTTlTUK 

Bupreme  cotirt,  jadgment,  civil   3:{21 

criminal,  4981,  498-i 

BBMOVAli 
of  action  before  trial — See  Change  qf 
Venue. 

of  officer  on  conviction  of  crime, 

loss,  4066,  4111  ,4317 

of  city  officer   215 

of  officers  of  state  inatitutions,  see  the 

name  of  the  institution. 

of  executor  or  administrator.  3837-3840 

of  guardian   3991 

of  officers  hj  impeachment — See  Im- 

peackmerU  4546-4564 

of  officers  by  judicial  proceedings  .  .4565-4580 
of  mortgaged  personal  property,  penalty,  1G6 

of  county  seat.  513,  613 

of  officer  of  corporation.   327 

of  dead,  penalty   4230 

of  state  treasurer  2436,  2437 

of  directors  of  public  library   1 362 

of  improvements  on  land  sold  by  state  . .  2346 

of  warden  of  state  prison   2272 

BENT 

unpaid,  action  for  possession — See  For- 
cible Entry,  Etc  35T3-3587 

unpaid,  notice  to  pay  or  vacate   3575 

how  assessed  for  unlawful  detainer   3584 

lien  of  landlords  for   1407 

enforcement  1408-1415 

lien  of  hotel  keeper,  etc.,  for   1402 

sale,  etc   1405 

for  slate  lands,  payment   ^351 

of  state  offices   951 

of  school  land,  refunding   963 

pending  redemption  of  property  3267 

BBPBAIi 

does  not  revive  old  law   2492 

effect  of,  by  revised  statotes  2479-2487 

REPLEVIN 
See  Claim  And  Delioery,  304o'30o6,  3165,  3194 

BEPIiT 

plaintiff's  to  counterclaim.  2978-2980 

must  contain  what   3980 

failure  to,  admits  counterclaim   2981 

may  he  demurred  to   2982 

supplemental   2998 

may  demur  and  reply  at  same  time   2978 

sham,  stricken  out   2987 

new  matter  in,  deemed  controverted. . . .  2996 

to  answer  of  garnishee  3099,  ^lUO 

REPORT 

of  referees  3177 

of  executors,  administrators,  etc. — See 
Proba^  Praetite. 


BHPOBT— concluded.  sar. 

of  assignee  ,  93, 95 

of  bankers,  quarterly   389 

of  building  and  loan  association   39H 

of  insurance  companies  407,  406,  430 

of  loan,  trust,  and  guaranty  a»ooiatioa. .  430 
of  EchooU— See  SekooU. 

of  local  to  state  board  of  health  1106 

of  contagious  diseases  1111 

of  births  and  deaths  fi(K9-9086 

of  ci^  officers,  council  may  require  (sab.83)  206 

recorder  230, 231 

treasurer   337 

public  librari^  1366 

of  county  treasurer   564 

auditor  613,  614 

supervisors  1138 

superintendent  of  schools  1791 

state  offioera,  eta: 

to  be  printed   963 

governor  to  deliver  for  publication   2403 

governor  may  require  special  2403 

of  secretary  of  state   2409 

of  state  auditor.  3421 

of  state  treasurer  2428,  2431 

of  attorney  general  962,  2438 

of  bank  examiner   3445 

of  dairy  and  food  commisdoaer  2450 

of  state  engineer  24SP 

of  fish  and  game  warden  I03T 

of  coal  mine  inspector  1510 

of  state  snperintendent  of  schools  17*8 

of  state  librarian  13&I 

of  at^'ntant  general  1437 

of  board  of  dental  examiners   TK 

of  pharmacy  1718 

of  examiners  942,  949,  957 

of  health  1099. 1100 

of  horticulture  1188 

of  labor  1321 

of  loan  commissioner!:  1431 

of  land  commissioners   2363 

of  state  institutions  2071,  9073 

of  branch  miners*  hospital  SHB 

REPORTER 

of  Bupreme  court,  appointment,  Con.  art. 

8,  sec.  14. 

of  supreme  court,  salary  20jI) 

stenographic-^ee  sStenogn^ther  721-7S 

RBPRBSBNTATIVB  IN  OONOBBSS 

general  election  for   7S1 

vacancy,  special  election  783,  781 

tie  vote  for,  special  election   784 

BEPBIEVB 

governor's  pivrer  to  grant  4931 

in  certain  cases  4932-C937 

REQUISITION 
See  Fagit:ve$  From  Jtatice  5103^1' 
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RS80ISSION  Sec. 

of  contract  by  minor   1542 

of  agreement  to  arbiteAte   3223 

RISSOUE 

from  cuatody   4113 

may  break  opea  doors  to  retake  after. . .  4666 

retaking  after   4655 

goods  from  officer,  penally ....  4113 

BBSEBVOm 

injaring  or  deitroyiiig,  penalty   4434 

state,  fund,  constroctiOD,  etc. — See  State 
Lands  2389-2400 

siteB  oa  state  lands,  classilicatiob,  etc. — 
See  State  Lands  2374-2388 

state  engineer  to  examine  and  report  on, 

2463,  2495 

emiunt  domain  for— See  Eminent  Do- 
main 3588-3808 

RBSTDENOB — See  Non-Residera. 

to  TOte  at  general  election  803,  805,  806 

at  municipal  election   889 

to  hold  office — see  the  title  of  tbe  office, 
when  determines  place  of  trial, 

(J.  C.  3668),  2931,  2932 
De«e8Bai7  to  bring  acUon  for  divorce ....  1208 

ofjnrors  1297 

in  jnatice's  court  1321 

probate  jurisdiction  when   3774 

BBSIONATXON 

of  ezecDtor  or  administrator  3838,  3839 

of  guardian   3991 

of  nomination  for  office  833,  834 

BBSISTANOB 

toan  execative  officer,  4081,  4112,  4113,  4142 

to  prerent  crime  4517 

who  may  make. .  .4516,  4519 

BBsnrnnoN 

of  property  on  reversal  of  judgment   3320 

of  stolen  property  5119,  5120 

on  action  for  forcible  entry,  etc   :1584 

writ  of  possession  2915,  3239 

REISTRAINING  ORDER 
See  /njfunrfion  3057-3063 

RESTRAINT 

actual,  of  the  penon  ia  an  arrest   4636 

what  allowed,  of  party  arrested   4636 

BE0UBMI8SIOK 

of  case  to  grand  jury  4724,  4868 

after  indictment  set  aside  4774-4776 

when  demurrer  allowed.  4783-4785 

effect  of  order  for   4776 

proper^  from  officer,  penalty   4113 

criminiJ  after  escape  or  rescue   4642 

animala«fter  impounding,  peoal^   34 

REFEBOAOTIVB 
revised  statntes  not,  unluss   2490 


BEITURN  siu. 

of  process,  sheriff  to   575 

to  another  county   583 

prima  facie  evidence   584 

failure,  damages.*.   585 

of  summons.   2940 

on  forcible  entry,  etc  35S0 

^  sent  by  telegraph   3337 

of  order  on  claim  and  delivery   3056 

.  of  writ  of  attachment  and  inventory. . . .  3077 

of  gitmishmeDt   3094 

of  order  for  civil  arrest  3014 

.  of  execution  3235,  3252,  3253 

of  specific  property,  verdict   3165 

of  papers  on  preliminary  examination  to 

district  court  4624,  4686 

of  warrant  sent  by  telegraph   4652 

of  arrest  generally   4629 

upon  death  warrant   4942 

of  search  warrant,  time   6092 

how  made   5095 

of  fugitive  from  justice — See  FugUive 

JVotw  Justice  5103-5117 

of  deposition  3452,  3457 

of  writ  on  special  proceeding   3658 

of  habeas  corpus  1073,  1082 

BBVBKTTB 

See  Taxation.  2501-2686 

license  for,  in  counties  (sob.  11)  511 

in  cities  (subs.  38-42,  87]  206 

crimes  asainst: 

officers  embezzling,  etc  4315-4317 

"public  moneys'"  defined   4318 

fines,  etc-,  misappropriated  4319 

obstructing  collection  of.   4320 

refusing  to  give  name  or  value  of  prop- 

erty   4321 

fraudulent  receipt  for  taxes   4322 

carrying  on  business  without  license  . .  4324 
taking  money  for  tax  or  license  without 

giving  receipt   4322 

refusing  to  fpve  names,  or  acce!<s  to 

employees   4323 

officers  prohibited  from  purchasing 
warrants   4325 

REVIEW,  WRIT  OP 

See  CeHioran  363O-36;t0,  3658-3660 

REVIVOR 

or  renewal  of  judgment  3237,  3238 

renewal  of  execation  by  jusUce   3740 

REVOCATION 

of  will  generally  2733,  2738,  2749-2759 

revokes  codicils   2759 

of  power  of  attorney   1978 

of  probate  of  will   3797 

of  letters  of  executrix  when  she  marries,  3801 
of  letters  of  administration, 

3803,  3837-3840,  3883 
of  guardian's  authority  384U,  3991 
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ItEVOOATlON— concluded.  sec. 

of  agreement  to  arbitrate  3223,  3231 

of  anthoritgr  of  corporatioD — See  Qirporaiions. 

BBWAKD 

See  Bomtti€». .:  2039-2049 

for  escaped  coovicte,  by  governor.  .3403,  6103 

by  warden   2285 

execntiTe  officer  accepting,  penalty   4062 

appointment  by  public  officer  for   408S 

for  detecting  violation  of  stock  law   56 

BIOH  OOUNTY 

boundaries  of  -   474 

BIGHT  OP  WAY 

See  Eminent  Domain  '. . .  .3588-3608 

for  railroad  436,  3588 

for  irrigation  ditches,  etc  1277, 1278,  3588 

for  pipes  conveying  natural  gas   1552 

BIOHTS 

accraed,  not  affected  by  revision   2483 

RIOT 

limitation  of  action  against  city  for  dam-  . 

ages  by   2879 

defined,  how  punished   4301 

remaining  after  warning  to  disperse,  4306,  4311 

magistrate  neglecting  to  disperse   4307 

suppression  of  4541-4545 

justifiable  homicide  in  suppressing  4168 

officer  to  certify  persons  resisting   4542 

sfaeriff  to  order  rioters  to  disperse   4543 

penalty  for  refusing  to  obey  4544,  4545 

governor  may  order  militia  to  SDppresB. .  1491 

soppression  by  chief  of  police   245 

mayors  to  suppress   193 

sheriff  may  call  for  militia  to  sappress. .  1492 
BIVEBS 

obstructing   4275 

crimes  committed  u^ion,  jurisdiction   4590 

land  reserve  to  prevent  diminution  in 
flow   2360 

BO  ADS 

See  Highway  1114-1144 

ROBBERY 

defined   4175 

assault  with  intent  to  commit   4179 

jurisdiction  of  indictment  for   4592 

out  of  state,  goods  brought  within, 

4072,  4368,  4696 

ponishment  of.  4176 

counts  in  indictment   4734 

BOTTT 

defined,  how  pnutshed   4303 

BTTIjBS 

eveiy  court  of  record  may  make   698 

of  courts,  when  to  take  effect   699 

and  customs  of  mining  districts,  evidence,  3521 
8AG-BHBN8 
protection  of   1056 


SALABIBS  SM. 

of  city  officers,  fixed  by  ordinance   2M 

for  officers  not  receiving  fixed — See  Com- 
pensation. 

city  may  pay  justices  

female  school  tMdters  to  reoeive  Bame  as 

male  1853 

membersof  boards  of  edncBtion  19f£ 

of  school  trustees  1828 


State  <^BoerB: 
geneiallj,  Con.  art  7,  sec.  20. 
of  state  judicial  officers,  Con.  art.  6, 
sees.  12,  20. 


mileage  of  district  judges  2051 

not  paid  until  fees  accounted  for  1013 

necessary  expenses  paid  when  3052 

paid  quarterly  20n3 

of  deputy  supt.  of  public  schools.  1774 

of  members  of  board  of  education. . . .  1770 

of  fish  and  game  warden   2050 

of  clerk  of  supreme  court   2050 

of  reporter  of  supreme  court   2050 

of  adjutant  general  2050 

of  coal  mine  inspector   2030 

of  members  of  board  of  equalization. .  3050 

of  bank  examiner   2050 

of  secretary  of  board  of  health   llOi 

of  members  of  board  ofborticoltnre...  2161 
of  secretary  of  board  of  horticulture...  1161 
(tf  secretary  of  board  of  pharmacy....  17S1 

of  dairy  and  food  commiarioner   2446 

of  engineer.  3151 

of  land  commiBsioneis  23S3 

of  appraisers  of  lands   2331 

of  officers,  etc.,  of  state  institutions- 
see  the  name  of  the  iusUtution. 
comity  offloerB: 

not  paid  until  fees  accounted  for  1014 

of  members  of  legislature  2054 

of  officers,  etc.,  of  legislature   2065 

paid  monthly   2061 

state  pays  one-half  of  certain   2061 

classification  and  enumeration... 3056,  2057 

fixed  when   2053 

of  county  commissioners.   2060 

of  new  counties.  20GO 

of  deputies,  limitaUon   2062 

when  offices  emnbiued   2063 

of  tree  inspector  1176 

of  game  warden  1038 

SALE 

decisions  on,  note.   2498 

bill  of,  effect  as  chattel  mortgage   159 

of  estrays,  etc  16;  27 

by  assignee   100 

under  chattel  mortgage  162-lfi4 

of  corporate  stock  for  assessment  365-36S 

of  goods,  etc.,  contract  when  void  2469 

when  deemed  fraudnleat,  2473 
of  couD^  proper^  (<Bb.-3^51I 
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GAI^—eonduded.  sta. 

on  forecIoBore  of  mechanic's  lien  1392 

of  lien  of  &nner,  etc  1401 

of  comtnoo  carrier,  1417 

of  chattel  mortgage  160-162 

of  mortgage  3498,  3503 

of  property  for  taxes  2621,  2G32 

of  state  lands  2336,  2348,  2379,  2382 

of  perishable  property  on  attachment. . ,  3078 

of  property  on  execution  3248-3260 

on  partition  3522,  3540,  3557 

orpersondty  of  decedent.  3885-3887 

of  realty  of  decedent  3888-3907 

of  property  of  ward  4007,  4015 

of  Stolen  property  5121 

ftand  in  sale  of  mines   4399 

frnidolent  oonveyances, 

0464, 2465,  a474-S4?8,  4396,  4398 
fnod  in  weights  and  measures,  4404-4407, 4475 
hf  executor,  etc.,  fraad,  recoveiy,  2870,  3907 

«r  mortgaged  chattel,  penalty   166 

ofliqaortomiaorB,  insane  1!M9,  4245 

to  Indiana,  penalty  ^8 

to  habitoal  dronkard,  penalty..  1249 

near  Indian  reserraUon   4299 

on  Snnday,  penalty  1250 

to  female  in  wine  room   1246 

on  holidigr,  vhen  forbidden, 

1259,  1260 

without  license,  penalty   1253 

on  election  day,  penalty   1257 

at  camp  meeting,  penalty   4241 

at  theatres,  etc,  penalty   423? 

of  narcotics  to  minors,  penalty   4469 

on  Sundays,  penalty   4234 

of  lottery  tickets,  penalty  4265-4257 

of  obscene  publications,  etc,  penalty....  4247 
of  goods  bearing  couoterfeit  trade-mark,  4483 
of  adulterated  food,  drink,  etc., 

729-742,  1726,  4283-4288 

8AZJN1I  LANDS 

in  state,  dassification  and  disposal  of. . .  !^32 
8ALOONS 

open  00  Sunday,  a  misdemeanor, 

1250,  4233,  4234 

fbmales  empl<^d  in  1246,  4243,  4244 

license  generally  1242-1260 

county  powers  (snb.  11)  511 

city  powers  (sub.  41)  206 

town  powers  (sub.  6)  302 

permitting  minor  in,  penalty   4246 

sleeping,  etc.,  in,  forbidden   1250 

open  on  election  days,  a  misdemeanor. .  1257 

not  to  locate  in  certain  places.   1245 

license  may  be  revoked  1247 

application  for  license  may  be  refused. .  124S 
pdUng  plaoe  not  to  be  within  fifty  feet  of^  911 
SALT  t.attth  Oi'L'Y 
•eat  of  state  government.  Con.  art  19,  see.  3. 
niffeme  oonrt  to  hold  sessionB  at   658 


SALT  LAEB  OOUNTY  sk. 

boandaries   475 

SAMPLE 

of  ores,  changing  or  falsifying,  penal^. .  4400 
SANITATION— See  Health. 

SAN  JUAN  COUNTY 

boundaries   476 

SAN  PBTE  OOUNT7 
boundaries   477 

SATtSFAOnON 

of  judgment,  how  executed  3207-3213 

by  attorney  :  .3207,  3208 

of  mortgage,  etc.,  form  2004,  2005 

damages  for  failure   2006 

of  contract,  etc.,  affeotiDgland   8006 

of  chattel  mortgage   154 

penally  for  fiulnre. . .  154 

of  lien  1398,  3006 

damages  for  failure.  1398 

,  SAVINGS  BANK— See  Bank*. 
SCAB 

on  sheep,  prevention  of.   63 

SOALES 

for  weighing  coal  at  mine  1529 

inspection  of.  1530 

fraud  1S33 

inspection  and  sealing  2726-S730 

SOHOOLS 
atheiatio  teacflainffs: 

prohibited  1848 

bearlnners: 

admission  of  1861 

boards  of  examiners: 

see  "certificates"  an3  "diplomas" 
hereunder. 

sUte  board  1763-1778 

county  board  1794-1798 

city  board  1916-1920 

compensation  of  1768, 1794,  1867,  1918 

bonda: 
see  "elections"  hereunder, 
districts  not  in  cities,  180G-1808,  1882-1891 

notice  1806,  1883 

secret  ballot  1806,  1883 

registration  list  816,  1807 

trustees  to  be  judges   1807 

polls  open  four  hours   1807 

qualification  of  voters   1808 

conduct  of  elections   1806 

canvass  of  votes   1809 

limit  oa  amount  of  bonds. . . .  1884 

form,  printing   1885 

county  supt.  to  certify  1886 

statement  to  auditor.  1885 

for  debts  existing.  1891 

report  and  aeooDnt  of.  1828 

xefbuding.  1882 
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aOBOOLB—eonHnued. 
bcmda — eonduded.  sbc. 
diatricta,  sinking  fjnd,  interest. .  .1886,  1828 

lien   1888 

county  board  levies,  interest,  1888 

citj  diatricts,  board  calla  election   1940 

notice,  ballots,  etc  1941,  1842 

qualification  of  voters   1943 

canvass,  certiRcation,  iaaue   1944 

limit,  two  per  cent   1944 

tax,  interest  and  redemption   1944 

and  sinking  fund. .  1949 

denominaUon   1945 

heretofore  authorized,  interest...  1945 

printing,  certification   1946 

Bale,  nae  of  proceeds  1947 

redemption,  cancellation ........  1948 

refunding  for  lower  rate   IMS 

dnking  fund,  interest, 

1936,  1044, 1949,  1950 

connfy  board  levies,  interest  1888 

eensas : 

report  b;  county  superintendent  1791 

by  clerk  of  school  district  1626 

by  board  of  education  1907 

district  board  to  cause  to  be  made. . . .  1826 

city  board  to  cause  to  be  made  1906 

oertifloatea: 
see  "diplomas"  hereunder. 

state  grammar,  issuance  1767 

to  whom  issued  1766 

valid,  grammar   and  primary 

grades   1766 

valid  for  five  years   1766 

holder  not  examined,  when  1767 

revocation  17S9,  1788 

norma),  issued  by  university,  force  1767 

holder  not  exunioed,  when, 

1767,  1925 

territorial  first  grade   1767 

ci^  high  school,  qualifications   1924 

examination  waived, 

when  1767,  1925 

issue,  validity   1920 

city  grammar   1920 

qiialifimtiuns  for   1923 

primaty  1920 

qualifications  for   1923 

renewal   1920 

revocation  1798,  1920 

temporary   1920 

qualifications,  generally   1921 

granted  only  on  examination   1926 

county  grammar  and  primary,  validity,  1796 

examination   1796 

valid  only  in  county  1797 

renewal,  issae,  validity  1796 

q>ecial,  to  special  teachers  1796 

all  teachers  most  hold  1798 

or  receive  no  pay,  1839 


SOHOOLS— continued, 
oertlfloatefl — concluded.  sk. 

expiration  before  term,  effect  1639 

revocation  of.  1798,  1844 

recorded  by  county  superintendent . . .  1640 

for  kindergarten  worit  19M 

dty: 

each  city  a  district  1893 

open  to  children  of  school  age  1898 

have  rights  of  constituent  districts. . . .  1919 

separate  from  other  schools  1893 

census,  annoal  school  1906 

report  to  state  superinteodent,  1907 

school  year  WW 

claims  and  acconnts  to  be  verified....  1913 

bonds,  sites,  bnildings,  etc  IMO-lKl 

see  ** bonds"  Iwreonder. 

erecting  bnildings  1932 

q»edal  tax,  election  1938,  1930 

board  of  education  to  «Hitr61...18BS;  1893 

a  body  corporate  1913 

members,  number,  residence   1W4 

qualifications  188f^ 

vacancies.  1899 

oath  of  office  1»W 

may  administer  oaths. .  1913 

compensation  J9te 

eleetions.  when  held  1885,  1W& 

how  conducted  169$ 

to  fill  vacancy.  ISS» 

officers,  election  1900 

removal  1901 

appointive  1903 

president,  duties  1906 

clerk,  bond  190» 

duties,  comiwnsation  ISltf 

may  administer  oufas.  1913 

treaaarer,  duties,  compensation..  1911 

powers,  generally  1913-1915 

sue  and  be  sued  1913 

Iqr-Iaws  and  rules.  1913 

appmnt  examiners  1916 

teachers'  certificates,  192I-193i> 

training  school  1913 

parental  schools.  1953-1961 

kindergartens.   1968 

select  text  books  1927-1933 

levy  t&xei*  1936 

sell  bondK  IMt 

hold  property,  etc . .  .1913-191-1 
erect  buildings,  1938, 1939,  \9Si 
create  indebtedaeas,  18^IS8I 

truant  officer  1961 

board  of  examiners  1910-19'2O 

see  "board  of  examiners,"  "certifi- 
cates," "diplomas,"  hereander. 
superintendent,  election,  oath,  tern..  1903 
chairman  of  examiners,  1917 
to  attend  conventim....  ITBL 
oonvention  expenses  . . .  17S1 
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SCHOOLS— eoniinued. 

<dty — concluded.  Sec. 

reports  to  the  board   1904 

text  books,  aelection,  etc  1927-1932 

taxes,  levy,  collection,  limit   1936 

school  property  exempt   1933 

distribation  1775,  1863,  1935 

delinqaeat,  paid  to  board  1937 

election  for  special  1938 

for  interest,  redemption   1944 

sinking  fund, 

1936,  1944,  1949,  1950 


Iijpeneudeffbct  of  stimulants  tanght,  1828 
otty-  snpeiinte&dent: 


see  "city"  hereonder   1903 

-olerk: 

of  state  board   1770 

di^ct,  a|>p(Mntment   1805 

clerk  of  election  1807,  1823 

to  preserve  registry  list   1808 

to  issae  certificate  of  election..  1810 

to  make  ananal  censns   1826 

to  join  in  calling  election, when,  1878 

to  sign  bonds   1885 

to  cancel  bonds   1889 

board  of  edncation,  election   1900 

removal   1901 

bond   1909 

duties  and  compensation  1910 

publish  annual  statement  1910 

sign  notice  of  election . .  1941 

bonds   1946 

cancel  bonds   1948 

compulsory  attendance : 

what  children  to  attend,  how  long   1962 

&ilure  to  send  cbildren,  penalty   1963 

inquiry  into,  by  board   1964 

of  deaf  and  dnmb,  and  blind  2117-4!119 

oontatflouB  diseases : 

protection  against   1853 

oonv^tlon  of  superintendents; 

called  by  state  superintendent   1781 

for  selection  of  text  booka   1855 

county  superintendent: 

election  qualifications,  term   1783 

oath  and  bond   1782 

compensalion  and  expenses  1867,  2057 

may  appoint  deputy,  compensation. . .  1792 

superintends  district  schools   1783 

visit  all  schools   1765 

advise  and  direct  teachers   1785 

sapervise  instruction   1790 

join  with  trustees  in  making  rules.   1821 

report  neglectful  teachers   1790 

informed  of  dismisBal  of  teachers   1819 

may  issue  temporary  certificates.   1796 

record  teachers'  certificates   1840 

meet  with  school  officers   1787 

-decide  controversies  and  appeal   1788 

institates,  to  annually  hold   1793 
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SO  HOOIiS— coniinu«d. 

county  superintendent — concluded,  ssa 

institutes,  to  notify  teachers  of.   1844 

grade  pupils,  when   1846 

member  county  board  of  examiners . .  1794 

appoint  associate  examiners   1794 

election,  union  high  school,  to  call. . .  1831 

certify  l^ity  of  bond   1885 

have  copies  of  election  certificates   1810 

administer  oaths   1788 

preserve  office  apparatog  and  records,  1786 

attend  convention  of  saperinteadents,  1781 

text  book  convention   1854 

recommend  changes  in  dis^ts,  1784,  1801 

keep  record  of  official  acts.   1786 

report  to  state  snperintendent   1791 

salary  conditioned  on  making. .  1781 

apportion  fdnds  to  district  1866,  1867 

county  treasurer  holds  money  to  order 

of   1866 

furnish  county  board  estimate  for  tax 

levy   1864 

proposed  tax  rate  for  union  high  school,  1833 

receive  financial  statement  of  trustees,  1828 

see  that  shade  trees  are  set  out   1627 

trustee  of  union  high  school  district  ■  ■  1832 


close  school  when  attendance  too  low,  1870 
exempt  papil  from  attendance,  when,  lOffi) 
county  treasurer: 
duties  concerning  school  funds, 

1863,  1866,  1878,  1874,  1936 

diplomas: 

invalid,  not  teaching  five  years  1767 

state  high  school,  issue  by  state  board,  1764 

to  whom  issued  1765 

valid  tbrooghont  state   in  all 

grades  1766 

valid  for  life  1766 

examination  1767 

dispensed  with, when,  1767 
revocation  by  state  board,  when,  1769 
state  grammar,  issued  by  state  board. .  1764 

to  whom  issued   1765 

valid  in  grammar  and 

primary  grades.  1766 

valid  for  life  1766 

examination  1767 

revocation  by  slate  board,  when,  1769 
normal,  issued  by  university,  force  . . .  1767 
holder  teaching  two  years, 

effect   1767 

not  examined,  when, 

1767,  1925 

life  of  other  states,  validity  of.   1767 

teacher  mnst  hold  certificate  or  1796 

revocation  1769,  1788 

for  not  attending  institute..  1844 

districts: 
boandaries  changed  by  coan^  board,  - 

1784,  1801-1803 
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SCHOOLS— wnftnued. 
^iBtriotB—conduded.  Bsc. 
corporation,  may  sue  and  be  saed ....  1790 
acquire,  purchase,  and  convey  property,  1799 
each  county  and  each  city  to  form  one, 

when   1800 

created,  divided,  consolidated,  etc  1801 

property  at^usted  and  apportioned, 

when  1801 

electioD  in   1806 

Bpecial  tax  for,  may  be  levied   1801 

how  formed  io  nev  connties   1802 

ifaall  elect  trusteea  1804 

trcMorer  of,  shall  give  bonds  1806 

recorda  of,  inspection  by  Bapt  1787 

controveruea  1788 

meeting  for  voting  on  tax  rate,  etc. . . .  1606 
proper^  of,  under  care  of  tnutees. . . .  1815 
may  unite  to  maintain  high  school. . . .  1831 
shall  not  receive  apportionment,  nnless,  1868 
not  entitled  to  apportionment,  when . .  1868 

newly  organized,  entitled  to  fund   1869 

when  average  attendance  of,  falls  below,  1870 

bonds  1883-1891 

for  purpose  of  taxation,  city  to  form 

one   1934 

•leotiona: 

new  registration  not  necessary   816 

^mperintendent  of  public  instruction,  1774 
•f  trutees  aod  ooun^  superintendent, 

1782,  1806 

aotiee,  secret  ballot  1806 

registration  list,  judges,  1807 
polls  open  four  hours . .  1807 
qualifi^tiOQS  of  Toters, 

1808,  1811 
conduct  of  elecUons. . . .  1808 
canvass,  certificate,  1809, 1810 

of  board  of  education  1894-1890 

membership  1604 

ciUes  of  second  class   1896 

conduct  of  elections   1898 

qualiticntioQ  of  members  . , .  1899 
on  tax  rate,  districts  not  in  cities,  1806-1809 
qualifications  of  voters,  1808,  1811 
on  tax  rate,  cities,  for  sites,  buildings, 

etc  19:i8,  1939 

bond,  districts  not  in  cities,  1606-1809,  1811 

in  cities  1940-1951 

see  "bonds"  hereunder, 
to  provide  school  site  or  building, 

1823,  1671-1874 

in  cities  •...1938,  1939 

to  form  unioD  hi^  school  1831 

notice,  ballots,  eto., 

1831,  1836,  1836 
subsequent  elections. .  1833 

special  tax  for  1838 

minority  vote  1835 

voting  OD  bonds.  .1634-1836 


BOHOGL^-conHmied. 
eleotionB—tonduded.  Bsc 
to  repair  buildings,  redeem  bonds,  pikj 

teachers,  etc  1871-1374 

to  establish  and  maintain  high  schooi,  1S3& 

to  create  indebtedness   •  IBTS 

qualifications  of  voten. .  .1876,  18BD 

in  cities   1877 

in  other  districts   1S78 

ballots.   ie7» 

canvass  ,   1881 

to  be  used   1850 

examination  of  teachers: 

see  "diplomas,"  "  certificates,"  aod 
"  board  of  examiners"  herennder. 
expulBion  of  pupUa : 

by^ustees   ISSl 

funds: 

apportionment,  to  counties  and  cities, 

1775,  1863,  1S3S,  3423 

to  districts  1867-1889 

forms,  blanks,  and  registers.  1776 

eonnty  superintendent  paid  fh)nL.  1BS7 

board  of  examiners  paid  from........  1SS7 

cost  of  institutes  paid  from   1793 

snperiotendent  shall  apportion  18V7 

state  and  county,  used  for  pajmeiit  of 

teachers  18BT 

estimate  of,  for  county  1804 

what  districts  entitled  to   1S68 

new  districts  entitled  to,  when. .  .1868^  1869 

coun^  treasurer  to  hold  separata  18K 

hiffh  school: 

tmatera  may  establish,  when   1830 

charge  tuition   1830 

what  pupils  may  enter  1830,  1837 

union,  districts  uniting  to  form   1831 

election   1831 

taxes,  ordinary,  special.. 1831,  1833 

trustees  of.  1831, 1832 

organization,  term  1833 

powers  and  duties. ....  1833 

bonds  1834 

election  for  1835, 1836 

maybe  for  for^  weeks  ayear. .  183T 

may  be  free  1637 

inoorrlfirihle  children: 

sent  to  industrial  school  1965 

indebtedness: 

not  in  excess  of  revenue,  allowed  1675 

additional  1875,  1876 

election  for.  1677,  1873 

ballots.  1879 

who  nu^TOte  1880 

canvass  1B81 

Indigent  pupils: 

textbooks  fbr.  1849 

dty  eooncil  may  provide  for. .  .(sub.  909 
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SCHOOLS— continued. 

institutes :  Sec. 

shall  be  held  ananall;,  expense   1793 

teachers  to  attend   1844 

union,  may  be  held   1793 

meetings  equivalent  to,  when   1793 

state  superintendent  to  lecture  to   1776 

legal  holiday: 

school  not  tan^t  on   1842 

parental  schools : 

board  of  educatitm  may  estaUish  1953 

truant  to  be  committed  1954 

release  from  1966 

children  without  parental  control  1956 

discharge  from   1957 

district  eotirta  to  enforce  1958 

expense  hosr  paid  1959 

pupils  oatside  of  city  1960 

truant  ofGcer,  compensation  1961 

prinolpal: 

to  grade  pupils  1846 

pliyaiolc^ry  and  hygiene : 

to  be  taught.   1839 

penal^  for  not  teaching  1790 

imxilla: 

admisuon  of,  who  and  when  1851 

from  and  to  other  districts  1820 

de&ctng  property  1847 

indigent,  prorided  with  text  books.. . .  1849 
admisuon  of,  to  nnton  high  school. . . .  1837 

suspension  of,  notice  1846 

compnlsory  attendance  1963-1965 

tmaots,  etc.,  parental  schools  1953-1960 

industrial  schools   1965 

rellfflons  doolarines: 

teaching  of,  forbidden  1848 

reports: 

of  teachers,  made  to  whom  1841 

of  county  aupt.  to  state  supt  1791 

of  trustees  to  county  superintendent. .  Ifll9 
of  county  treasurer  to  county  board. . .  1Hli6 
<tf  derk  of  city  liuard  to  state  supt...  1D07 
to  board  of  education,  1910 
of  treasurer  of  city  board  to  city  board,  1911 
of  president,  supt.,  etc.,  to  city  board,  1904 

oohoolhooaes: 

use  permitted  for  other  purposes  1822 

election  to  provide, 

1823,  1871-1874,  1938,  1939 
proposals  for  and  erection  1890,  1962 

BtlnWng  ftmds: 

account  of  and  inrestment  1828,  1950 

tax  to  provide,  cities  .19^  1944,  1949 

other  districts  1866 

taxes  for,  payable  in  cash  S612 

school  year,  etc.: 

defined  1842 

State  board  of  education: 

membership,  term  1763,  2299 

to  control  public  school  system  1763 


SOHOOIjS— eon/mued. 
state  board  of  education— concl*  (J.  ana 
to  grant  diplomas  and  <»rtificate8, 

1764-1768 

revoke  diplomas,  etc  1769 

see  "diplomas"  and  "  ieertificates" 
hereunder. 

ctHupensation,  expenses  1770 

state  soperinteadent  is  eluunnan ......  1771 

to  appoint  seo'y,  1771 

mgyority  vote  controls   177S 

meetsat  call  of  diairman  twice  yearly,  1778 
state  superintendent  of  public  In- 
structlm: 

election  of,  term,  qualifications  1774 

oath,  bond  1774 

may  appoint  a  deputy,  compensation. .  1774 

to  supervise  public  school  system   1775 

to  ai^Kirtion  school  fund  1775,  1863 

not  until  reports  made. . .  1775 

to  prepare  and  famish  forms   1776 

to  visit  each  county  once  a  year  1776 

may  examine  school  accouuts   1776 

to  advise  with  school  officers  1777 

opinions  on  school  matters  1777 

to  be  printed   1776 

decision  final,  until   1777 

biennial  reportprinted  with  law  1776 

information  to  national  comniiBsionert  1779 

to  file  acconnt  of  expenses   1780 

to  deliver  books,  etc.,  to  successors. . .  1780 
call  convention  of  superintendents  . . .  1781 

member  of  text  book  convention  1854 

c^l  text  book  convention  1856 

contract  with  pobliahers  of  books  ....  1869 

not  to  act  as  agent  for  publisher  I860 

receive  bonus  from  same,  etc. . .  1861 
furnish  registers  and  blanks,  except . .  1818 

stimulants  and  narcotics : 

effect  of,  to  be  taught   1829 

neglect   1796 

superintendent  of  dty  schools : 
see  "city"  hereunder,1903, 1916, 1917,  1930 

suspension  of  pupils : 
by  school  tmstees   1831 

taxM: 

see  "funds"  and  "elections"  here- 
under. 

assessment  and  collection  3565,  2598 

state  and  county  payable  in  cash  2613 

district,  payable  in  district  warrants  . .  2613 

school  property  exempt  '   1933 

lien  1833,  1874 

state  levy   2598 

collection   2598 

apportionment, 

1775,  1863,  1867-1869, 1935,  2423 

county  levy,  limit  1865 

eatimatefor,  by  BiiperintcT\ieiit,  1864 
collection  IBWi 
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BOMOOIjS— continued. 
taxes — concluded.  szc 

county  apportionment  1867-1869 

reapportionment,  in  a^nating 

districts   1801 

diBtrict,  general  levy   1315 

interest  and  sinking  fund   1886 

collection  1872, 1874 

eqnalizatioD  1873 

reappordonmeat,  in  adjuBting 

districts   1801 

union  hig^  school  district,  levy  1833 

collection..  1633 

city,  each  one  district  1934 

amonnt  certified   1936 

interest  and  sinking  fund, 

1936,  1944,  1949 

levy  and  collection   1936 

payment  to  board   1937 

apportionment  to  1776,  1863,  1935 

delinquent,  settlement  for.  1937 

special  district,  election, 

1806,  1810,  1871-1874 

who  qualified  voters   1811 

to  provide  site,  building,  fur- 
nish school,  pay  current  ex- 
penses, etc  1871-1874 

equalization  1873 

collection  1872,  1874 

special  city,  for  site  or  building .  .1938, 1939 
teaphera: 
■ee  "board  of  examinerB,"  "certifi- 
cates," "diplomas,"  berenader. 

examination,  state  1767-1769 

county  1794-1796 

city.  1916,1920 

school  board  shall  employ  1819. 

may  dismiss  1819 

contract  in  writing,  extent  of  1819 

female  paid  same  as  male  1853 

'  visit  other  schools   1819 

notify  supt.  of  beginning  of  school  . , .  1838 
mosthold  certificate,  otherwise  not  paid,  1839 
exception...  .1796,  1839 
may  suspend  pupils,  notice  of. . . .  1845,  1847 

keep  register   1841 

report  in  duplicate   1841 

not  paid  nntil  report  filed   1841 

teach  course  prescribed   1843 

failure,  penal^.   1790 

teach  efi^eet  of  stimabinta  1829 

not  to  teach  religion  or  infidelity  1848 

give  moral  instruction  1848 

enforce  use  of  text  books. ...........  1847 

attend  institute,  penalty  1844 

grade  pupils  1846 

direct  use  of  books  by  indigent  pupils,  1849 
not  to  act  as  agent  for  publisher,  etc...  1860 
not  to  receive  bonus  or  reward  from 
pnblisher,  etc   1861 


SCHOOLS— continued, 
teaohers'  institutes : 

see  ' '  institutes ' '  hereaoder,  1776, 1793, 1^ 
terms: 

trustees  tofix  1825 

must  be  two  each  year  1835 

union  high  school,  forty  weeks  1837 

"term,"  "school month,"  etc.,  delined,  186 

text  books: 

district  schools,  convention  to  select. .  1854 

Then  held,  notice   ■  1855 

proposals  publicly  read  18W 

sample  and  price  18S7 

when  proposal  uosatisfactory . .  1859 

publisher's  contract  ISSt 

special  convention,  when  1855 

trustees  may  furnish  1818 

officer  or  teacher  not  to  act  as  agent . .  18W 
receive  bonus,  I8S1 

use  of  to  be  enforced,  penalty  1S62,  ISIT 

for  indigent  pupils   1849 

in  cities,  selection  by  board   1SS7 

notice  to  publishers  ■  1998 

opening  bids.  1K> 

samples  and  prices.  I9V 

unsatisfactory  propoeal  1931 

publishers'  contracts  193? 

board  may  fiimish  free  1913 

treaaurer: 

of  school  districL  1805 

of  citj  board  1900, 1911 

trees: 

tarostees  to  set  ont  shade  trees  ISn 

trustees: 

constitnte  district  school  board  18M 

when  selected   1804 

term,  oath,  bonds  18M 

for  new  district  I80J 

vacancy,  how  filled  1813 

vacates  office  1813 

resignation,  removal  1814 

of  high  school,  duties,  etc  1831-18B 

superintendent  notified  of  organization.  1805 

meetings,  quorum  1805 

appealsfrom,  tocoun^BUperintendeDt,  1788 

compensation  1828 

not  to  act  for  publishers  I80D 

receive  bonus  1881 

chairman,  to  report  offenders  1964 

incorngibles  1965 

dn^  to  call  elections.  l!>06, 188 

to  act  as  jadgea  1807 

to  file  notice,  etc,  of  tax  eleetioD,  1811 

to  supplies  and  reports  1817, 1818 

to  co-operate  with  teaehen  18^ 

fo  hold  sdiool  twenty  weeki. ....  IW 

to  transmit  census  to  sapt  18M 

to  setont  trees  18S7 

to  keep  journals  and  accounts...  183 
to  teach  hygiene,  etc  189 
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SCHOOLS— ^oncZwjed. 

trustees — concluded.  svc 
duty  to  submit  statement  to  voters. . . .  1838 

to  enforce  use  of  text  books  1862 

as  to  contagions  diseases  1852 

powers,  to  manage  schools.  1815 

make  rules  •  1821 

lerytai   1815 

employ  and  dismiss  teachers. .  1819 
suspend  and  expel  pupils ....  1821 

rent  school  house  1822 

locate  and  purchase  ute  1823 

oiganize  new  school   1824 

fix  time  of  holding  school  1825 

dlscontiaue  school,  1816,  1825, 1870 
admit  pupils  of  other  districts,  1620 
send  pnpils  to  other  districts. .  18S0 
charge  tuition  when  pupils 

over  age  1851 

buildings,  construction  of . . . .  1890 
bonds,  see  "bonds"  hereunder. 

180&-1808,  1862-1891 

-racjanoles: 

eonn^  superintendent  (sub.  5)  511 

tmstees  of  district  1812,  1813 

in  board,  election  for  tmstees  1807 

member  board  of  education  1899 

-wammtB: 

for  Conner  apportionment   177S 

board  of  examiners  1794 

expense  account  of  state  supt  1793 

oonnfy  treasurer's  serrices  1775 

cost  of  blanks  for  2056,  2057 

wperintendent's  aalary  2056,  2057 

expense  of  institute   1793 

board  of  examiners   1794 

of  state  auditor  on  treasurer   1863 

of  school  district,  received  for  school 
taxes  2612 

SOHOOI.  I*AND8 

See  8UUe  Lands  3321-2402 

lands  accepted  in  lieu  of.  2401,  2402 

refunding  certain  rent   963 

of  state  of  Utah,  description  2419 

custody  2408,  2418 

defacing,  etc   2420 

of  county  clerk  (sub.  9)  511,  tf02 

of  clerk  of  district  court  (sub.  10)511,  601 

of  county  auditor.   615 

of<utyortown   180 

includes  scroll,  eto.,  definition, 

2495,  3397,  3398 

how  sent  by  telegraph   3337 

judidal  notice  of  3774 

of  eourt  or  public  oEBcer  2485,  3398 

affixed  to  what  711,  3233 

what  courts  hare   709 

clerk  of,  to  keep   710 


SEAL— coTjciuded.  Sb-. 

notary's  1671,  3374 

expiration  of  commission,  1672,  1673 

of  commissioner  of  deeds  1675 

forging  of  public  or  corporate   4345 

private  noti*equired  1976,  3399 

of  supreme  court  to  be  kept  by  clerk. . .  662 

corporation  may  have   822 

SBALEK  OF  WmGETS  AND 
MBABT7RBS 

state  auditor  is  state  sealer   2781 

county  clerk  is  county  sealer.  2TM 

penalty  for  use  of  weights  and  measures 

not  standard   2728 

fees  972,  2729 

to  examine  and  test  weighta  and  meas- 
ures 27ST 

SEAKOH  WABBANT 

defined   6081 

who  may  issue,  grounds  6081,  5082 

upon  what  showing,  form,  service  BOSS 

magistrate  to  examine  witnesses,  deposi- 
tions  6084 

depositions,  requisites   6085 

warrant,  issuance   5086 

form  of.  S0S7 

by  whom  served   6088 

for  imitation  butter,  cheese,  etc  744-746 

doors  may  be  broken  open  when  .  .6089,  5090 

officer  to  give  receipt  for  property   6093 

how  property  disposed  of.   6094 

return  of  warrant  and  inventory   6095 

copy  of  inventory  delivered  6096 

proceedings  when  grounds  controverted,  5097 
depositions,  warrant,  eto.,  sent  to  district 

court  '   5099 

when  defendant  may  be  searched  5100 

served  at  night   6091 

void  if  not  executed  when   6092 

when  property  returned   5096 

procuring  without  cause,  penalty  5101 

misconduct  in  serving,  penalty  6101 

SBOOND-HAND  DBALBRS 

required  to  keep  records,  etc-  1708,  1700 

SEOBET 

extortion  by  threats  to  expose   4388 

SBORBTABY  OF  STATH 
general  provisions  concerning,  COQ.  WL  7. 

elected  at  general  election   781 

vacancy  ih  office,  appointment   TBS 

tie  vote  for,  how  decided   787 

deputy  may  be  appointed   2460 

reports  f6r  publication,  governor  to  de- 
liver  2403 

to  legislatore  of  expenses   2409 

to  governor  biennially   3409 

costs  of  supplies,  etc.,  to  l^is- 

lature  2413 

Utah,  distribution   2409 
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SBOBETAItT  OF  STATB— eorriU  Sea 

reports  of  bank  examiner  to   2445 

to  normal  school  comtnission. . .  2318 

cnstodian  of  constitution   2408 

of  acts,  etc.,  of  legislature   2408 

of  great  seal   2408 

of  books,  deeds,  maps,  etc. . .  2408 

record  of  governor's  acts,  keep   2409 

of  conveyances  to  state,  keep. . .  2409 

of  trade-marks   2409 

of  articles  of  incorporation   2409 

legislature,  to  attend  sesaioos   2409 

■applies  of  state,  keep  951.  2413 

book  of.  2413 

for  supreme  court   667 

to  file  articles  of  incorporation  S409 

to  publish  revocation  of  fVanchise  1760 

to  attest  patents  for  state  lands   2348 

to  prevent  tnists,  etc   1759,  176o 

Bericulture,  dnties  concerning  2048,  9049 

duty  on  organization  of  ci^   171 

presidentiiil  electors  to  meet  in  office,  883,  884 

to  accept  site  for  normal  school  S319 

to  provide  rooms  for  state  engineer. ....  2451 
election  duties: 

to  publish  and  distribute  election  laws,  794 
to  file  and  certify  nominations,  etc.,  823,  835 
to  certify  cons  itntional  amendmeut . .  835 

absiruct  oi  returns  forwarded  to   877 

secretary  of  state  canvassing  board. . .  878 

to  issue  certificnteB  of  election   878 

to  notify  governor  of  persons  elected. .  3409 

lionds  of  state  ofBoexa: 

to  record   2409 

to  deliver  to  treasurer   2409 

to  retain  state  treasurer's   2409 

of  trustees  of  deaf  and  dumb,  ap- 
prove  3108 

of  warden  of  prison,  filed  with   3237 

of  clerk  of  prison,  filed  with   2232 

of  regents  of  university,  approve   3294 

of  land  commissioners,  filed  with  ....  2322 

of  ulk  commissioners,  approve   2043 

of  coal  mine  inspector,  approve   1509' 

of  board  of  corrections,  approve   2221 

of  fisb  and  game  warden,  approve. . . .  1036 
of  snperintendentof  schools,  filed  with,  1774 

laws,  reports,  eta: 

printing  2409,  2414 

uniformity,  etc  2414-2416 

expenses  of.  2417 

to  distribute  certain  2409,  2410 

to  take  receipts  for  those  distributed. .  2409 
to  mfark  those  distributed  2411 

fbea: 

ennmeration  :   966 

paid  over  quarterly  064,  1008 

statement  verified  1008,  1010 

payable  in  advance  964,  1016 

"folio"  defined  1033 


SBOBBTABT  OF  STATB-effiuMri. 

tsea—condttded.  sk. 

paid  over  before  salary  paid   1013 

to  keep  fee  book  1008,  1037,  24» 

verify  aaanally  ....  2409 

member  of  boards: 

to  perfonn  duties  89   3409 

of  examiners   9ft 

of  loan  commissioners.  141S 

of  land  commissioners   3321 

of  control  of  state  libraiy  13tf 

of  state  canvassers   978 

seal: 

great,  custodian  of.  2408,  3418 

shall  affix  to  what  3400,  3418 

description  3fit 

illeiral  nae,  a  felony  3431 

of  state  officers,  file  description  of . . . .  3401 
of  districts  clerks,  file  impremion  of, 

(sub.  10)  511 

of  county  clerks,  file  impression,  (nth.  9)  511 

oorporaOoDm: 

to  file  articles  wiUi   319 

issuance  of  certificate  to.   919 

foreign,  to  file  articles  with   351 

banks,  supervision  of : 

capital  required   3T5 

reserve  necessary   378 

reports  from   388 

close  up  insolvent  377,  3W 

building  assn's,  supervision  of : 

foreign,  articles  to  be  filed  387,  398,  401 

revoke  aulbority  when  389,  408 

reports  from   3S8 

Insurance  oompanies,  supervision  d: 

capital  required  403-4IB& 

statement  of.   408 

articles  filed  with   408 

certificate  of  authority,  issue  410,  411 

withhold   413 

wind  np  when   415 

statements  required  4S0, 481 

TQVooUioD  of  authority  41S,  49 

loan  and  trust  ass'n,  supervision  of: 

capital  required   498 

reports  from   .438 

wind  up  affairs  when   438 

railroads,  supervision  of : 

capital  required   438 

consolidation,  affidavit   438 

approval  of  map  of  right  of  way   438 

filing  of  map  441 

8B0URIT7 
for  costs,  when  require^ 

(J.  0.  37«9K  3354,  33» 
in  civil  action  where  bond  required— sM 

the  title  of  the  proceeding, 
for  appearance  of  person  under  anest — 

See  Bail  4963-6018 

for  appearance  of  witnesses  4681-4688 
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BBOXTRTTY— concluded. 
to  Iceep  the  peace,  prooeedinera :  sxc. 

complaint  of  threatened  otTense   4522 

defined   4524 

examination  of  complainant,  etc   4523 

warrant  of  arrest,  -.   4525 

when  defendant  taken  before  another 

magistrate   45:26 

change  of  venue   4527 

hearing   4528 

evidence  in  writing,  when. . . .  4528 

accused  discharged,  when   4529 

costs  paid  by  complainant,  when   4529 

bond  required  of  accused,  when   4630 

valid  for  six  months   4530 

BOt  given,  imprisonment   4531 

discha^  on  giving  4532 

filed  where   4533 

broken  bjr  conviction   4535 

acUoQ  apoD   4536 

aasanlt  in  presence  of  magistrate,  bond,  4534 
record  conclusive  evidence  of  convic- 
tion  4537 

not  to  be  required  except  as  prescribed,  4536 

SBDUOnON— See  Abduction. 

limitation  of  action  for,  one  year  2879 

unmarried  female  ma;  sue  for  S909 

action  by  guardian  3910 

action  by  parents  2910 

private  flittiags  of  court   fl96 

carnal  knowledge  of  female  under  eight- 
een, a  felony   4221 

SEINEiS 

for  taking  fish,  when  forbidden  ...1048,  1049 

when  forfeited  1053 

HTjTT.TP-  D  BFEN  SB 

homicide  in,  justifiable  4168 

lawful  resistance  4517-4519 

SBNTBNOB— See  PenaUy. 
time  for,  after  verdict,  etc.  .(J.  C.  5154),  4905 

arraignment  for  (J.  C.  51.55),  4913 

defendant  mast  be  present  when   4907 

facts  in  aggravation  or  mitigation  of  pan- 

ishment  4916,  4917 

degree  of  crime  4692,  4906 

when  convicted  of  two  or  more  offboses,  498 
of  fine  and  imprisonment, 

(J.  C  5156),  4919,  4926 

of  fine  (J.  C.  5155),  4919 

if  defendant  on  bail  does  not  appear, 

effect  4908-4912 

what  may  be  shown  against  4914 

duty  of  coart  to  pass  4058,  4059 

determined  by  court  within  limits  40r>9 

of  imprisonmentsuspends  civil  rights.  • .  4501 

for  life,  when  court  will  declare   4500 

effect  of.   4502 

of  death,  how  enforced  4928,  4938-^943 

board  of  pardons  notified  ....  4929 


SBNTHNOB— concluded.  sbo. 

of  death,  governor  may  suspend.   4931 

suspension,  insanity, 

4932-4935,  505^5057 

suspension,  prepmincy   4936 

for  felony  when  not  prescribed   4064 

for  misdemeanor  when  not  prescribed. . .  4065 
limit,  by  justice  of  the  peace,  691,  note. .  5154 

under  city  ordinance  (sub.  88)  208 

under  town  ordinance   303 

for  attempts  to  commit  criniGK   4496 

imprisonment  at  labor  whether  or  not  so 

specified   4930 

of  habitual  criminal   4067 

for  contempt  (J.  C.  3755),  3367-3370 

when  term  to  begin   4499 

SBPAKATB  PROPERTY 

of  married  woman — See  Iliutband  And 
Wife   1198-1207 

SSPARATB  TRIAL 
when  defendants  are  entitled  to   4650 

SEPUIjTDRBI 
removing  dead  body  from,  penally.  .4230-4231 
defacing  tomb  or  monument,  etc   4332 

SERIOITIiTtTRB 
See  Silk  Cotnmiasion  2043-2049 

SERVANT 

homicide  in  defense  of  4168 

embezzlement  by  4375-4360 

fellow  servant,  who  is,  who  is  not .  .1342,  134.T 

note.   2488 

decisions  on  master  and  sen-ant,  note. . .  2488 
attorney's  fee  in  suit  by,  for  wages.  .1344-1347 
wages  of,  a  preferred  debt  85,  1344-1346 

SEEBVIOB— See  Publication. 
of  process  generally — See  Process. 

of  warrantees  Arrest  4618-4654 

of  summons — See  (Summons, 

(J.  C.  3675-3664),  2938-3955 

upon  sheriff.   596 

of  writs,  etc.,  by  mail. .  1315-1317,  3232,  5019 

by  telegraph  2697,  3337 

by  police  officer   244 

of  subpoena,  civil  procedure,  (J.  C.  3735),  3419 
criminal  procedure,  (J.  C.  5168),  5019 

of  notice  generally  3:^25,  3;{26,  3330-3337 

by  mail  .>  3325,  3332,  3333 

probate  practice  4026-4033 

of  writ  of  mandamus   3652 

of  prohibition  3652,  3657 

of  certiorari   3635 

of  garnishment   3093 

of  hiibeas  corpus  1079-1081 

of  search  warrant  5088  5090 

on  agent  of  foreign  corpornlion. . . . :  .351,  409 

SET-OFF— See  Counterclaim. 
SUVU&R  COUNT  y 
boundaries  of   478 
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SHADE  TBBBS  sec. 

on  bigfawsya,  how  plaated  1126 

injuries  to,  damages  1126,  3508 

injuring  or  destroying,  penalty  1142,  4446 

to  be  planted  on  school  grounds   1827 

county  may  encourage  planting. . .  (sub.  1?)  511 

SHAFT 

fencing  reqtiired   1538 

SHABBS— See  CorporaHotu. 

SHEEP—See  Animals. 

mountain,  protection  of.. . .'.   1053 

washing,  etc.,  in  certain  Btreams  forbid- 
den  4374 

to  be  dipped  annually   63 

penalty  for  failure  to  dip   63 

ram  running  at  large   66 

SBSiBJWW 

a  county  officer.   641 

must  be  an  elector  of  county   540 

election  545,  781 

tie  vote,  how  decided   787 

bond,  approval   551 

liability  on  549,  1682-1686 

deputies  may  be  appointed   546 

deputy  includes  principal  547,  9498 

office  at  county  seat  when   548 

hours   548 

absence  from  county  thirty  days,  effect. .  550 

to  complete  business  to  end  of  term   552 

attend  meetinga  of  county  board,  (anb.  16)  511 

ealary   3057 

when  fixed   2058 

paid  monthly   3061 

of  deputies,  limit   2063 

paid  after  fees  turned  over.  1014 

to  present  books,  etc,  to  sncceasor,  4087,  4088 

notice  defined   674 

to  preserve  the  peace   675 

to  make  arrests— See  ArraU . .  675,  4635-4654 

to  attend  courts  and  obey  orders.   576 

may  command  assistance, 

575,  4144,  4541,  4631,  4640 

to  evtioguish  fires   575 

directions  in  writing  to  excuse  negligence  591 
commitment  for  not  pnying  over  money, 

effect   592 

to  keep  record  of  prisoners   575 

to  release  judgment  when  disrharged. . . .  575 

to  act  as  bailiff  when   595 

service  upon,  how  made    596 

conveyances  by  successor   596 

when  disqualified,  constable  to  serve 

papers  597,  598 

when  to  attend  supreme  court   669 

entitled  to  copy  of  recorded  brands  ....  41 

not  to  practice  law   134 

not  to  have  law  partner.   134 

deputy  not  to  practice  law    134 

to  serve  eummons  from  justice's  court. . .  3683 


BSBBIFF—coiiiimted.  sv. 
duty  in  action  by  poor  person  withont 

fees  ...1017, 1021 

when  a  member  of  board  of  county  can- 

vasaeiB   870 

to  act  as  trustee  of  trust  deed  when   3271 

to  give  deed  for  proper^  sold  under 

execution  596,  3263,  3289 

to  convey  convicts  to  state  prison  2273-2375 

to  enforce  sentence  of  death  ^28,  W2 

to  ac|)0™^  court  in  absence  of  judge.  .703,  TtM 

proeesB,  etc,  defined  

served   575 

toindorse  time  of  receipt   575 

to  give  certificate   575 

to  certify  time  of  Berriee.   57K 

return  575,  384 

prima  facie  evidence  —  oM 

delay,  damages  585,  SU 

T^lar,  must  be  executed   5QS 

most  show  when   5M 

executed  by  successor.   SM 

from  citv  justice's  court,  service, 

313;  M4 

for,  board  of  labor,  serve  1335 

from  coarta-martiol,  serve  148* 

of  county  board,  serve,  .(sub.  18)  511 

jail,  county  to  keep  

how  need   SX 

prisoners  kept  separately  when   Su 

temporary  guard  for   57f 

notices  to  prisoners,  deliver   Si* 

receive  prisoners  committed  to   59 

provide  for  prisoners   W 

expense,  a  county  charge   SSO 

receive  U.  S.  prisoners   6^1 

expense  of  one  arrested  dvilly.  —  SfS 

jurors,  venire  for.  1311 

open  I3K 

service  by  mail  1315 

personal  1318;  1317 

to  draw  names  when   1311 

actions  against,  limitations  28T8,  ^ 

sure  ties  bonnd  by  jndgmeat,  2495 
for  personal  property,rBiae,  3901 
joinder  of  creditors. .  .2921-292J 
damages  for  negligence  in  serving  writ . .  SM 
for  fdlure  to  pay  over  money . .  SB* 

for  escape   S88 

for  rescue  589,  5W 

for  selling  without  notice  S2S0 

inqniiy  into  sanity  of  person  sentenced 

to  death  4932^ 

into  pregnancy  of  female  sen- 
tenced to  death  4936,  4S3T 

insane,  arrest  2174,  2]» 

caie  of.  2175 

convey  to  asylum  2180:  2135 

fees  enumerated   9Ii 

must  keep  aeconnt  of  1015 
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SECBRIFF— {included.  Sec. 

feeSf  liabilitj  for  collection   1015 

payable  in  advauce  971,  1016 

"foKo"  defined   1022 

mnst  keep  fee  book   1023 

must  post  fee  bill   1024 

publication  by,  payment  in  advance,  1025 

receipt  fbr.   1026 

^Inre  to  keep  fee  book,  penalty  . . .  1027 

eoUectingiUegalfees,  penalty.  .1098,  1029 

statemeats  verified  1009,  1010 

paid  over  montbly   1009 

not  to  charge  for  copies  furnished  by 

party  .*   3497 

SHIPPING 

of  fish  or  game  oat  of  state,  unlawful. . .  1064 

SHCHtT-HAND  RBPOBTHR 

See  Stenograpktr  721-728 

SIOKlTEiSS 

of  jnror  or  family,  excuse   1300 

before  verdict,  effect, 

(J.  C.  6150),  3157,  4873 

of  judge,  discharge  of  jury   4873 

of  joBtice,  anotiier  may  attend   3768 

of  p<en6D  in  contempt   3371 

SIDBWALKS 

power  of  council  over— See  (Ma,  206, 255-282 

along  highways   1125 

power  of  town  trustees  over  (sab.  12)  302 

SEaKATnBB 

indades  any  name,  mark,  etc   S498 

to  negotiable  instruments  pre»iunicd  made 

for  consideratiou,  etc                  1567,  1581 

gcnnineness,  when  admitted  (J.  C.  :J722),  2984 

obtuned  by  extortionate  means   4389 

SILK  COMMISSION 

sppomtment,  terms.   2043 

to  serve  without  compensation   2043 

governor  may  fill  vacancies   2043 

claims  for  bounty  made  how   2047 

roles  for  claims  for  bounty  2046,  2046 

to  make  record  of  progress  of  silk  culture, 

duties,  etc   2044 

to  report  annaally  to  secretary  of  state . .  2044 

Hmit  of  expenses,  appropriation   2049 

claimants  to  bounties,  afiidavits   2048 

SINOITIiAB 

number,  includes  plural   2498 

SLANDER 

action  for,  limitation,  one  year.   2879 

bow  pleaded,  proof   2994 

answer,  mitigating  circumstances   2995 

of  woman's  chastity,  criminal  4206,  4207 

SLAUG-HTEBEBS 

town  may  license  and  regulate   .302 

must  keep  record  of  cattle   4360 


SMELTERS  sec 
women  and  children  not  to  be  employed 

in,   1338 

eight  hours  a  day's  labor  in   1337 

SNIPS 

protection  of   1058 

SNOW  BIRDS 

protection  of.  1057 

SNOW  SHEDS 

burning,  a  crime   4429 

SODOMY 

penalty   4228 

penetration  sufficient   4229 

SOIL 

malicious  digging,  etc.,  of,  in  cities  44.10 

severing  of  fixture  and  larceny  of   436ft 

SONGS 

singing  lewd  in  pablic   424T 

SPARROWS 

destruction  of,  bounty   2039 

SPECIAL  ADMINISTRATOR 
See  Probate  Bmdiee, 
appointment,  dnties,  etc., 

3781,  3821-3825,  3975,  3978 

SPECIAL  PARTNER 

who  may  be   1688 

certificate  of  partnership   1690 

not  to  transact  business  1699,  1703 

sum  contributed  not  to  be  withdrawn. . .  1701 
when  liable  as  a  general  partner, 

1699,  1703,  1705 
dissolution  170T 

SPECIAL  FROOBBDINaS 

writ  of  certiorari  3629-^639,  3659 

of  mandamus....  3640-3653,  3659 

of  prohibition.. . !  3654-3657 

quo  warranto  proceedings  3609-3628 

special  issues  may  be  tried  by  jury   2854 

contesting  certain  elections  914,  928 

submitting  controversy  without  action, 

3218-3220 

confession  of  judgment.  Sil3-3210 

enforcement  of  lien  1390-1394 

voluntary  dissolution  of  corporation,  3661-3667 
eminent  domain,  proceedings  under — See 

Emirurtt  Domain  3588-3608 

appeals   3660 

costs  3339,  3349 

judgment   3628 

motion  and  order   3628 

new  trial   3669 

practice   3669 

plaintiff   3627 

defendanU   3627 

SPBOIAIj  TAX— See  Cities,  SchooU. 
SPECIAL  VERDICT 
may  be  directed  3162-:{]66 
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SPBOIFIO  PEBFOBMANOB  6ec 

decisions  on,  note.   2488 

of  decedeot's  contract  3935-3940 

in  case  of  part  perfortnance  *.  24T7 

SPBATING- 

of  fruit  trees,  etc,  by  owner  1174 

for  hire,  person  to  obtain  certificate ....  1175 

sPBmas 

reserving  from  sale,  etc.,  on  state  lands,  2349 

SQUIRRELS 

bonnty  for  killing   2039 

STALLION 

running  at  large   56 

death  caused  by,  penalty   4297 

STATE 
enabling  act,  pp.  27-32. 
general  provisions  concerning,  see  index 
to  constitation,  pp.  73-86. 

eBtray  brand   31 

limitations  as  affecting.  2856,  2884 

to  pay  one-half  of  bounties   2042 

of  salaries  of  certain 

county  ofliecra...  1012,  2061 
to  pay  fees  of  witnesses  and  jurors  in 

criminal  cases   1012 

taxes— See  Taxation  2501-2696 

library— See  Libraries  1349-i;i59 

actions  prosecuted  in  name  of  4511 

claims  audited  by  board  of  jBXAminers — 

See  Examintra  929-949 

capital  located  at  Salt  Lake  City,  Co°- 

art.  19,  sec.  3. 
«apitol  building  in  charge  of  aecretaiy  of 

state  2412 

capitol  grounds,  board  of  examiners  to 

control   144 

escheat  of  estraya  to   13 

of  surplus  of  unclaimed  freight,  1417 
action  for  property  escheated . . .  2440 
of  decedent's  property  to.  .3974,  3976 

property  forfeited  when   2231 

property  exempt  from  execution   3244 

bonds,  redemption,  etc.  1418-1423 

seal  2408,  2418 

lauds— See  ^ote  Landt  2321-2402 

reservoirs.   2389-9400 

crime  committed  oat  of^  when  punish- 
able within   4072 

defined   2498 

STATE  AUBITOB 

provlBions  of  constitution  concerning, 
Con.  art  7. 

election   781 

tie  rote  for   787 

bond   2427 

vacancy  in  office,  appointment   785 

deputy,  appointment   2460 

member  board  of  canvassers  678-680 

of  insane  asylum  2155 


STATE  AXJZarOR- continued.  sbc 

ex  officio  recorder  of  brands,  etc  36-47 

of  pedigrees.  48-61 

sealer  of  weigfala,  etc.,  87124-9730 

fees  enumerated   BSC 

paid  over  quarteriy  964,  lOOS,  2421 

■tatemenUTerified..  10Q8,  lOM 

payable  in  advance  9S4,  lOlS 

"folio"  defined  1028 

^id  over  before  salary  paid  1013 

book  to  be  kept  1008,  1027 

to  superintend  fiscal  afiairs  of  state  2431 

to  report  to  governor  biennially   2421 

to  legislature  on  request   2421 

to  suggest  improTements  in  management 

ol  revenues   9421 

to  keep  state  accounts   2421 

scconnts  with  treasurer  . . .  2421 
to  state  acconnts  of  debtors  of  state, 

2421,  2422,  3496 
to  audit  certain  claims  agunst  state  ....  3421 


to  oertify  acconnts  to  treasarer.   9431 

to  require  aetUements  with  state  sei 

to  inspect  accoimtfl  of  officers  bavipg 

state  moneys  2431 

books  of  officers  open  to  ioHpeetioD  of, 

2426,2070 

to  require  settlements  from  officers   242l 

to  superintend  collection  of  state  moners,  961 
to  bring  action  for  state  moneys,  |orisdic' 

tion  2421,  2425 

to  fumiah  treasurer  with  licenses  2421 

to  authenticate  drafls,  papers,  etc  3^1 

to  audit  accounts  of  prison  warden  33M 

to  keep  accounl  with  county  treasurers 

concerning  state  lands  23S9 

school  fund,  keep  account  of   2423 

report  to  state  supt   2423 

draw  warrants.  .1775.  1863,  2^ 
10  order  taxes  collected  by  action,  when,  2680 
county  treasurers  to  settle  for  taxes.  —  20SI 
oonnty  auditors  to  report  concerning 

taxes   986S,  9687 

warrants: 

to  keep  account  of,  roister  2421 

to  draw  oa  state  treasarer  961 

must  specify  what   2421 

to  furnish  list  to  treasarer.   2421 

to  authenticate  with  seal  3ttt 

for  school  moneys  1775,  1863,  2423 

for  state  board  of  education  IT" 

for  military  ezpeosea  1476 

for  board  of  horticulture  HI 

for  interest  on  bonds  1419 

illegal,  payment  stopped   9fi 

for  expenses  of  board  of  health  1101 

drawn  only  sfter  claim  allowed,  ex- 
ception  

for  con  tniction  of  state  reservoir   2396 

for  expenses  of  laud  board   2383 
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VJi.Tm  JLUTHTOR—conduded. 
wanrantB — eoitcluded.  bec 

tor  insane  aaylum   2166 

tor  state  iostitntioo^,  drawn  quarterly,  2070 
Balary  drawD  after  fees  accounted  for,  1014 
for  claims  allowed  by  board  of  exam- 
iners 'J424 

IVir  cosLs  in  legal  action   33iVi 

for  survey  of  state  lands   2335 

for  conveying  convicts  to  state  prison,  2374 
for  land  fund  for  investment  3356,  2357 

rr^TES  BOAKDS 
ftee  the  oame  of  the  board. 
See  JSoard. 

BTA.TS]  SNO-INBBR 


appointed  by  governor   2461 

qualifications   2451 

bond,  term   2451 

office  wberOf  sapplies   2451 

salary   2451 

payable  quarterly   'i053 

traveling  expenses   2451 

fees   2459 

paid  over  monthly   2459 

before  salary  paid   1013 

statement  1008,  1010 

responsible  for   1015 

book    1023,  1027 

fee  bill  to  be  posted   1034 

receipts  for   1026 

illegal,  penalty   1029 

to  submit  plans  for  state  irrigation  works,  2451 

to  supervise  state  irrigation  works   3451 

to  keep  record  of  measurements  of 

streams,  etc   2452 

plans  of  dams,  etc.,  submitted  to   2453 

disapproval,  return   2453 

insecure  damn,  etc.,  power  over   2453 

appeal  from  decision  as  to  dams,  etc. . . .  2454 

no  right  obtained  without  approval  of. . .  2453 

to  inspect  dams,  etc   2455 

order  to  make  safe  ....  2455 

uneafe  dams,  etc.,  investigate   2456 

order  water  drawn  off,  2455 
to  give  information  as  to  measurement  of 

water   2457 

to  give  instructions  to  water  masters,  etc.,  2457 

report  to  governor  biennially   2458 

special   3458 

STATE  FAIB 

held  at  Salt  Lake  City  3128 

STATE  mS'l'lT  U  TIONS 
see  the  name  of  the  idstitntion. 

govemiog  boards,  how  constituted   3064 

TOcancy,  filling.   3065 

contracts  made  by  the  year   3067 

contracts,  employees,  etc.,  forbidden  to 

be  interested  in   3066 

39 


STATE  JNaTITXmONa— concluded,  sto. 
erecting  or  repairing  building,  advertise- 
ment, contract  2068,  2069 

proposals  opened,  award   2069 

appropriations,  when  available   2070 

boards  to  make  reports   3071 

accounts  of  receipts  and  expenditures  . .  2072 

STATE  ItAKDS 
board  of  oommissionerB: 

how  constituted,  terms   2331 

non-partisan   2321 

oaths  and  bonds   2322 

salaries,  expenses   2323 

governor  is  president   2324 

secretaiy  to  be  selected   2324 

have  control  of  state  lands,  etc   2336 

power  to  sell  or  lease   2335 

miyority  is  quorum   2326 

record  kept  by   2326 

expenses  of,  payment.   2335 

audited  by  examiners   2335 

to  collect  interest,  etc   2357 

may  make  rules  3361,  3371 

employment  of  counsel  when   3363 

report,  annual,  publication  of.   2363 

may  exchange  to  compact  lands   2365 

may  issue  Subpoenas   3367 

members  may  administer  o^s   3367 

request  for  U.  S.  survey   2368 

money,  etc.,  from  university   2369 

transmit  to  assessor  list  of  lands  sold . .  2554 

control  desert  lands   2373 

state  reservoirs,  etc,  select,  control. . .  2390 

aeleotion: 

how  made                               2327,  2330 

approval  by  U.  S   2330 

and  classiScfttion   2333 

subdivision  of  lots   2358 

appraisement : 

when  made     2329 

assistants,  appointment. . .   2329 

compensation   2331 

powei-s   2329 

one  member  of  board  to  assist   2339 

of  preference  rights   3337 

abstracts: 

of  land  to  be  made.   3333 

duplicates  to  county  treasurer   3344 

form,  contents   3333 

to  contain  classifiration  according  to 

funds   3334 

plats: 

to  be  provided   2333 

to  contain  classification  of  lands   3334 

preference  rights: 

of  settlers   2337 

amount   3337 

purchase  price   3337 

appraisement,  improvements   2337 

application  for  purchase   3337 
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STATE  IiA2n>B— confi'nuetf. 
in^erenoe  tifthta— concluded.  skt. 

reservoir  rights  reserved  2337 

U.  8.  Burveya,  effect  

coDteatf,  testimooy  S^UXJ 

hearing  by  board  2306 

Bale: 

of  timber  on  lands   2339 

notice  of.   1 

payments,  amount   ^343 

notea  by  purchaser.   2342 

rate  of  Interest   2342 

fall  payment   2342 

{Mtymeut  to  county  treasurer   2343 

improTements,  payment,  effect   2345 

removal   2345 

certificate,  form   2346 

private,  of  unsold  lands   2347 

pateot,  attestation   2348 

reBervation  of  hi^bwaya  1123 

when  lands  sabdivided  into  lots   2358 

for  rights  of  way   2364 

for  canala,  etc   2384 

of  appraised  luid   2336 

at  public  aactJon   3336 

for'QOt  less  than  appraiHed  value   3336 

in  legal'  sabdivisionH   2336 

to  occupant,   on  relinquishment  to 

U.  8    2338 

lease: 

of  timber  lands,  term   2339 

of  appraised  lands  ^   2349 

term  of  years   2349 

rate,  limitation   2349 

maximum  nmount   2349 

voided  when   2349 

application,  fees   2349 

delivered  by  county  treHnnrcr   2349 

payments   2349 

preference  to  settlers   3349 

reservation  of  springs,  etc   2349 

when  at  auction   2350 

improved  lands.   3351 

covenants   3353 

default  in  payment,  forfeiture   2353 

notice  of   3353 

relief  from  2353 

timber  cutting,  what  forbidden   2364 

fee  for  making  2:155 

of  mineral  lands  2370,  2.171 

lands  not  taxable   2502 

county  tretisurer: 

payments  made  to  2343,  S344 

receipte  by   2343 

abstracts  filed  with   2344 

record  of  sales   2344 

collect  moneys  due   2344 

payment  for  improvements   2345 

'to  deliver  leases   2349 

rent  paid  to   2351 


STATB  IiANDS— con/tmied. 
county  treasurer— <WBc/ad«J.  sv. 

to  account  monthly   335ff 

charged  with  moneys  received  

credited  with  payments  '23Sit 

deferred  payments  of  university  land 

paid  to  336* 

funds: 

apportionment  to   2338 

classilication  in  abstracts,  etc   2334 

investment  of.  fflS7,  93Si7 

wcurity   33r»7 

warrant  for  amount  2357 

interest,  rate  of.   2357 

custody  of  securities.  2^ 

interest,  when  used  23ST 

timber: 

sale  of.   33V 

forfeiture,  ^yment   333* 

sale  to  include  lease   2339 

growing,  protected  tiw 

used  for  domestic  purpoeefl  S340 

dead,  removal  930 

notice  of  sale   2341 

purchase  price  secured  2342 

cutting  fbrbiddeu   2334 

lands  re&ervied  when  2310 

fees: 

for  leases  93Si 

for  certificate  of  pale  2^ 

for  certified  copies   '2355 

pud  over  quarterly  964,  iOOS 

statements  verified   1006,  1019 

payable  in  adrunce.  ^  964.  VM 

"folio"  defined  IQS 

paid  over  before  tsslaries  paid   1613 

book  to  be  kept   1033 

table  lOM 

receipts  for  lOSS 

fines  and  forfeitures  paid  into  state 
treasuiy  2358 

reeervatlcm: 

of  reservoir  sites   2337 

springs  of  water  S34V 

forests,  etc  SSOft 

reUnqoishment : 

by  board  to  U.  S.  of  land  settled  upon,  2330 
by  occupant  to  U.       purchase  from 
etttte  2S» 

desert  lands: 

acceptance  of  conditions   2StS 

selection  and  disposal  33i3 

application  for,  contents  2374 

money  guaranty  with  proposal  37^ 

board  to  investigate   2376 

advertising  application   237S 

list  of  lands  to  be  filed  with  board  

application  amended,  when  fSK 

reclamation  under  systems,  mainte- 
nance tax,  etc  2Si9 
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TAJTm  LAND8~ro7u:/((d«/. 
cieeert.  lauds — coiicluded.  sec. 
withdniwal  of,  contract  to  reclaim. . . .  2379 

liood  of  contractor   2379 

limitntioii  forconstraction   3380 

failure,  action  to  forfeit,  etc   2381 

citizens  ma;  enter,  coaditioos   3382 

trust  fund,  how  used   2383 

completioa  of  reclamation  works,  pat- 
ent   2384 

water  rights  appurtenant,  prior  Hen 

th^eon   2385 

rontractor'B  Uen  on,  for  reclamation. .  2386 

maps  2:i87 

reports  aonoally  from  contractors  ....  2388 

Teaerroira,  state: 

fund  created   3388 

selection  of  sites,  construction. .  .8337,  2390 

plans  and  specifications,  estimate   2391 

advertisement  for  bids,  conditionfl   2392 

contracts,  bond  2393,  2394 

engineer  to  supervise   2395 

payment  made,  how   2396 

appropriations  for  work,  limitation. . .  2397 

unpitid  warrants  to  draw  interest   2398 

redeemed,  when  2398 

to  be  state  property   2399 

board  may  make  icgulations   2400 

in  lieu  of  unsurveyed  school  land : 

acceplance  of  grant  from  U.  S   2401 

relinquishment  of  sections  2, 16,  32, 36, 
nnsurveyed   2402 

STATE!  NOBMAIi  SOHOOIi 

a  department  of  the  university   2305 

location,  etc  2317-2320 

STATE  OPPIOHRS— See  Officfr^. 

governor — See  Goremor   2403-2407 

secretory  of  state — See  Secretary  of  State, 

2408-2420 

auditor-See  State  Auditor  2421-2427 

treasurer— See  State  Treamrer  2428-2437 

attorney  general — See  Atlornej/  Generalf 

2438-2440 

juditual  officers,  Con.  art  8. 

bank  examiner— See  Bank  Examiner, 

2441-2445 
dairy  and  food  commissioner — SeeDairj/ 

]*roduet».  2446-2450 

engineer— See  Staie  Engineer  2451-2459 

deputies'.     2460 

eaperintendent  of  Bchoola— See  Schools, 

1774-1781 

board  of  education— See  Schools. .  .1763-1773 
Ash  and  game  warden — See  I^sh  And 

Game  1034-1066 

clerk  ofeuprems  court  660-667 

reporter  of  supreme  court,  Con.  art.  8,  sec.  14. 
coal  mine  inspector— See  CoalMine,  1507-1534 
board  of  equalization— See  Taxes. .  .2.=>e:{-2591 
of  health— See  Health  1096-1104 


STATE  OPFIOERS— concZiMfft/.  sbc 
board  of  horticulture — See  Horticulture, 

1168-1182 

of  phurmacy — See  Pharmacy,  1711-1727 
of  medical  examiners — See  Physi- 
cians And  Surgeons  1728-1742 

of  dental  examiners — See  DaUists. 

747-759 

of  land  commissioners — See  State 

lAtnds.  2321-2402 

of  labor— See  Jjibor  1324-1335 

of  corrections— See  State  Frisoit, 

2219-2289 
of  regents  of  unirernty— See  Uni- 

remits.  2290-2316 

a^jatant  general— See  JVtltda  1436-1494 

tmstees  of  agricultural  college — See 

Agricultural  College  2073-2098 

trustees  of  deaf  and  dumb  school— See 

Deaf  And  Dumb  2104-2119 

trustee  of  industrial  school — See  la-im- 

tHal  School  2130-2152 

salaries — See  Salaries  2050-2053 

fees— See  Fees  964-970 

exempt  from  military  duty   1425 

election — See  Mections  780-928 

vacancy,  appointment  by  governor   785 

to  receive  necessary  travisling  expenses. .  2052 
STATB  PRISON 

situated  in  Salt  Lake  county  2!U8 

olgect  of  8219 

officers  appointed  how  2224-2226 

oaths   2224 

exempt  from  jury  duty,  etc   2240 

clerk  of,  bond,  duties  2232,  2233 

is  secretary  of  the  board   2241 

physician,  appointment  of ...... .  .2224,  2226 

duties  generally   2234 

sick  convict   2236 

drugs,  hospital  stores   2236 

employees,  salaries,  board,  etc   2238 

duties   2266 

liquor,  sale  oriise  forbidden,  except   2268 

reports,  books  of  account,  custody  of. . .  2260 

economy  to  be  enforced   2270 

letters,  poison,  tools,  forbidden   2276 

visitors,  rules  for  2278 

libr&iyfund..   3278 

maintenance   2280 

school,  regnlation  for   2279 

escapes,  reward,  warden's  duty   2285 

buildings  desbDyed  by  firc,rebailt. .....  iS!83 

crimes  committed  in   2287 

prior  rights  unaffected   2288 

liabilities  unnfFecled   2289 

board  of  corrections : 

how  constituted,  term   2220 

governor  ex  officio  a  member,   2220 

oaths  and  bonds   2221 

powers,  may  sue  and  be  sued   2222 
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STATE  PRJBON—conUnued. 
board  of  oorreoUozuB— eon>^uded.  skc. 
Berve  irithout  compenaatioD,  expenses,  2223 

appoint  overseers,  oath   2224 

warden,  removal   2iZ26 

confirm  other  officers   2226 

to  approve  wardeo's  bond   2227 

daily  prison  journal,  inspection  of . . . .  2238 

monthly  report  from  warden   2230 

access  to  prison,  accounts,  etc  22'X7 

member  not  to  be  warden  2239 

members,  employes,  etc.,  not  to  be  in- 
terested in  contracts  2066,  2239 

contracts  for  supplies,  etc  2067-2009 

convict  not  to  work  for  member   2230 

meetings,  joamal,  prison  rules   2241 

prison  clerk  is  secretary   2241 

to  classify  prisoners   2242 

regulations  printed  and  posted   2242 

examine  departments,di8cipline,  books, 

purchases,  etc.   2242 

hear  complaints  agunst  officers ......  2242 

regulate  food,  cloUiing,  etc  2243 

reports  from  officers   2244 

biennial,  to  le^slature   2244 

to  anditacconnts  bi-moDtbly  3271 

inventory,  wardsnship  vacant   2272 

to  regnlate  library   2280 

school   2279 

employ  prisoners  in  manufacturing  for 

national  guard   1472 

famish  appltanceB  to  execute  death 

sentence   4940 

prisoner: 

money  of,  placed  to  credit,  disposal  of,  2231 

unable  to  labor,  physician's  duty   2235 

not  to  work  for  warden  or  member  of 

board   2239 

classification  of,  three  grades   2242 

register  of   2245 

redaction  of  time  for  good  behavior, 

3246-2248 

redaction,  forfeitnre  of.   2249 

habitual  criminal,  ticket  of  leave  ....  2360 

parole  of,  provisions  for  22S1 

le-impriBonment   3363 

no  petition  allowed   3363 

employed  to  repair  buildings,  etc   3264 

convicted  in  U.  S.  courts,  received  . . .  2255 

board  of  pardons,  civil  rights   2256 

employment  of,  contracts  forbidden, 

2257-2259 

employment,  change  of   2261 

deserving  may  receive  part  of  earnings,  2260 

release  from  solitary  confinemeat   3263 

to  labor  eight  hours  a  day   2263 

freedom  of  religious  worship   2264 

kept  singly  in  cells  2265 

punishment  of.   2266 

attempt  to  escupc   2267 


STATE  PBISON-^tif^tuiei/. 

prisoner — concluded.  sac: 

delivery  of,  by  sheriff  2273-3975 

copy  of  sentence   2875 

contagions  disease  amoDg  

fire,  care  of  prisoners  22^ 

discbarge,  clothing,  money  3388 

crimes  committed  by   2287 

warden : 

appointed  by  board  of  corrections  22K 

bond  2^7 

to  appoint  all  other  officers,  subject  to 

approval  of  board  22JJ 

to  reside  at  prison,  bond  2337 

daily  prison  journal,  how  kept  2^ 

general  duties  33S9 

monthly  report  to  board,  moneys   2330 

convict's  money,  disposal  of  2231 

to  enforce  economy  3270 

vacancy,  inventory  to  be  taken  2279 

state  auditor  to  audit  accounts  2284 

escapes,  rewards  23tt 

warrants  drawn  in  favor  of.  3070 

STATE'S  EVTDESTOE 
defendant  discharged  to  be  a  witness  for 
the  state  4851 

STATE  TREA8ITBEB 

constitutional   provisions  concerning, 
Con.  art.  7. 

vacancy  in  office,  appointment   7% 

tie  vote,  election  by  legislature   797 

official  bond.   2435 

member  board  of  canvasserB   ^ 

of  insane  asylum  31'>^ 

deputy,  appointment  24« 

clerical  assistance,  how  furnished   9S1 

money  of  state,  keep,  etc  ^SB 

school,  kept  separate  1BC3 

disbursement.  136! 

delivered  to,  certificates  filed...  'i4Sjt 

received,  receipt  for  24% 

receiived  and  paid,  account  of... 
of  separate  f^nde,  separate  te- 

counts  8438,  M34 

for  redemption  of  state  wanaatt  1491 
from  sale  of  desert  lands,  a  tniit 

fund  S« 

of  foreign  heira,  when  to  he  paid 

over  3973,  3974 

of  intestate  without  heirs  p«d  to.  39TB 
for  insurance  taxes,  paid  over 

when   «I 

in  treasury,  counted  when  948,  94t 

general  fund  242> 

for  state  taxes  paid  when  9^ 

for  state  lands,  when  paid  over..  2356 
interest  on  land  fund  investment, 

paid  monthly.  2ffi7 

warrants,  book  of  record.  3490 
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8TA.TB  TRSL&SURWA— concluded.  sec. 

wamuits^  preseoted  for  entermg  3430 

to  be  paid  2430 

not  paid,  registered  2430 

paid  in  order  presented  24'i8 

receipts  od  back-.  3428 

list  poated  quarterly   2431 

for  expense  of  land  board  ....  2335 

forboonties  9043 

for  salaries  of  conn^  ofiBcers..  3061 
OD  state  reserroir  fand. .  .2380,  2398 

anthenticate  with  seal   2438 

for  gifts  to  horticolture  1171 

illegal,  Dot  paid   947 

on  inrestment  of  land  funds  . .  2357 
for  state  institations   2070 

fees  of  state  officers  paid  over  quarterly, 

964,  1008 

fees,  statements,  form,  etc  1008,  1010 

state  officers  liable  for  1015 

of  connty  ofGcers  paid  monthly  1009 

report  to  state  auditor  monthly   2428 

to  governor  biennially.   2428 

annually   2434 

governor  to  verify  and  publish  . . .  2434 

examiners,  to  count  money   948 

to  publish  report.   949 

to  examine  books,  etc., 

948,  2436,  243? 

tosQ^ndwhen   2436 

suspended,  appointment  <d  saecessor. . . ,  2437 

booka  open  to  inspeotioD  2432 

examined  by  vhom  948,  2436,  2437 

of  other  state  officers  open  to  2433 

warrant   3430 

to  give  informaUon  to  legislature  on  re- 
quest. . . ;   2428 

to  authenticate  papers  with  seal   2428 

STATION  AOmtT 

to  bulletin  departure  of  trains   448 

STATUB 

destroying  or  defacing   4447 


STATUTB  OF  FRAUDS 
oontr&ota,  etc.,  to  be  in  wrltlnff: 
coDveyanceo,  etc.,  affecting  lands, 

1974,  2461-2463 
leases  for  longer  than  a  year  ....  1974,  2463 
power  of  attorney  to  convey,  etc., 

1977,  1976 

not  to  be  performed  within  a  year   2467 

to  answer  for  debt  of  another   2467 

in  consideration  of  marriage.   3467 

by  exeeators,  etc.,  to  be  personally 

responsible   2467 

representation  of  credit  of  third  party,  2468 
for  sale  of  goods,  unless  part  accepted 

or  part  paid   2469 

anctiooeer's  memorandum  deemed  suf- 

fi(»ent   2470 


1201 

STATUTB  OF  FBAUI>S— «mrfi((i«i. 
misceUaneous:  sec. 
when  promise  to  answer  for  another 

deemed  original   2471 

contracts  by  telegraph  deemed  in  writ- 
ing.  2472 

sale  of  goods  without  delivery,  etc., 

presumed  frandolent   2473 

conveyances  to  hinder  creditors,  etc., 

void  2464,  2474 

for  use  of  grantor,  fraud- 
ulent  2466 

fraudulent,   void   as  to 

whom   2475 

rights  of  purchaser  in 

good  faith   2476 

purchaser  with  knowledge  of  fraud  not 

protected   2466 

right   to   specific  performance  not 

abridged   2477 

agent  may  sign  for  principal, 

1974,  8461,  2463 

STATCma  OF  LIMZT  ATIOmS 
&w  IdmUatumt. 

civil  actions.  2856-2901 

criminal  actions  4597-4603 

STATUTES 

revised,  take  effect  Jan.  1, 1898   2479 

laws  of  1897  have  effect  as  sabsequent 

statutes   2481 

repeal  by  revised  statutes.   2480 

what  saved  from   2480 

not  to  aSfoct  laws  of  1897   2481 

by  laws  of  1897   2481 

not  to  affect  tenure  of  office   3482 

rights  accrued,  3483,  2492 
actions  begun,  2483,  2493 
criminal  prosecutions, 

2485,  2486 

repeal,  effect  upon  limitations   2484 

"heretofore,"  etc., how  used....  2487 
does  not  revive  a  prior  statute . . .  3493 

abbreviations  may  be  used   719 

numbers  may  be  expressed  by  figures. . .  719 
jurisdiction  conferred,  enforcement.  . . .  720 

process  to  enforce   720 

proceedings  to  enforce,  720 
when  to  take  effect,  Con.  art.  6,  sec.  35. 
provisions  applicable  to  justices*  courts. .  3771 

distribution  by  secretary  of  state  ...  3410 

officer  to  deliver  to  successor  4087,  4088 

foreign,  how  proved  3379-3388 

public,  defined   3377 

recitals  conclurive  evidence   3388 

private,  defined   3377 

recitals  how  far  conclnsive   3382 

how  pleaded  299:1,  4745 

raaotment  and  validity: 
decisions  affecting,  mfe   2498 
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ST  ATTTTES — cOTicftided. 
conatniction:  skc. 

decisions  on,  note,   2498 

liberal  S489,  3986,  3008,  3285 

of  penal  statutes  4052,  5080 

common  law  the  rule  of  decision   2488 

rale  of  strict  construction 
not  applicable... 2488,  4053 

of  words  and  tenns  3497,  2498 

in  penal  code   4053 

in  probate  code   4047 

equity  mles  prerail   3488 

not  retroactive  unless  so  declared   2490 

ciril  and  criminal  remedies  not  mci^ed, 

2491,  4055 

time  of  performaace,  computation. . . .  2493 
effect  of  holiday,  2493,  2494 

seal  includes  impression,  etc   2495 

words  giving  joiDt  authority,  2496,3461,3910 

STATUTORY  LIABILITT 

action  on,  within  what  time  to  be  brought,  S877 

STAY  OF  BXBOUnON 

in  civil  action,  bond. .  .(J.  C.  3747),  3306-3311 
in  criminal  actions,  bood,(J.C.  5161),4963, 6000 
in  forcible  entry,  etc.,  bond   3686 

STBAMBOATS 

mismanagement  of  boilers,  penalty   4369 

STEAM  BOILERS  AND  ENOINES 

accident  from  mismanagement,  causing 

death,  penalty   4271 

mismanagement,  a  misdemeanor. . .  4269,  4270 

city  may  inspect,  etc  (subs.  57,  01)  206 

license  engineers  (sub.  61)  206 

county  may  license  engineers. . .  .(sob.  21)  611 

STENOORAPHm 

court,  employed  by  district  judge   721 

duties  defined  in  contract   722 

term  of  employment   722 

mileage   722 

report  of,  prima  facie  evidence   725 

bond   726 

per  diem  of  in  civil  cases   727 

paid  daily  in  advance   737 

fees  for  transcribing   737 

judgment  or  verdict  not  entered  until  fees 

paid   727 

tTsnscript  not  paid  for  unless  ordered. . .  727 
criminal  case,  state  pays  for 

when   727 

fees  ID  criminal  cases  certified  by  the 

court   737 

fees  on  part  of  state,  how  paid   727 

deft,  in  criminal  action  to  pay  fees  when,  727 
neither  slate  nor  court  liable  for  com- 
pensation, except   728 

justice  may  employ  at  inquests   1230 

at  inquests,  when  allowed,  fees   1230 

timnscript  filed  with  clerk   734 


aTmroaRAFHBSR—eonclitded.  bk 
transcript  used  at  subsequent  trial,  wiien,  3475 
magistrate  may  appoint  at  preliminary 
examination  4ff)0 

STIFULATION 

to  try  case  at  any  place   683 

to  ivy  issue  of  fact  without  jury   3128 

to  postpone  action  in  justice's  court   3711 

of  submission  to  arbitration   3^ 

revocation,  damages.   3231 

to  try  case  before  judge  pro  tempore. . . .  685 

to  change  place  of  trial  9034,  S935 

STOCK 
animals — See  AnimaU. 
corporate— See  Corporaiiont. 
taxation— See  TaxatioH. 

STOLHN  PROPERTY 

when  returned  to  owner  6118-5130 

sale  of  and  disposal  of  proceeds  6121 

brought  into  court,  clerk  to  keep  record  of,  5123 
state,  penalty. .  .4070,  436B,  4596 

buying  or  receiving  4397 

presumption,  from  possessioDt  note.  4Xo 

STONE 

carrying  away  from  the  land  of  another,  4430 
lands  in  state,  <dassification  and  diqnsal 
of.   833S 

STORAGE 
lien  on  property  to  secure  payment  of. . .  1408 

STREAMS 

obstructing  navigable   4379 

befouling,  penalty  4374,  4Sn 

8TBBBTB 

See  CitUs  ;  (sub.  8)  306,  255,  SS 

improvement  of.  '.  255-283 

damage  to  property  by  changing  grade  of,  282 

STRIKE 

threatened,  board  of  labor  to  act  133S 

SUBOONTRAOTOR— See  Lietu. 

who  deemed,  in  lien  law  1383 

wlien  to  file  statement  of  lien  138S,  1388 

rank  of  lien  1391 

SUBMISSION 

to  arbitration— See  ArbUraOon.  3233-3331 

of  controversy  without  action  3218 

judgment,  costs.  3219 

how  judgment  enforced  . .  33^ 

SUBORNATION  OF  PBBJUBY 
defined,  penalty  41311 

8TTBPCBNA— See  Witneana. 

defined  WIT 

issned  by  county  board   520 

by  county  auditor   810 

by  any  court   687 

by  board  of  e.\aminerB.   933 

by  board  of  labor.  1330 
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BU^^POSNA.— concluded.  Ssc. 

iasaed  b;  military  court.   1488 

land  board   2367 

by  bank  examiner.   2443 

by  board  of  equalization   2578 

for  interpreter   3416 

may  require  boolcB  and  papers   3417 

how  iasaed   3418 

for  what  purpose  issued   3416 

Berrieef  how  made   3419 

by  any  person   3419 

allowance  for  distance   3419 

demand  for  fees    998 

when  witness  concealed   3420 

by  mail   1316 

witnesses  not  to  attend  out  of  connty  nn- 

lesB  within  thirty  miles   3421 

disobedience— See  Contempt   3423 

before  referee,  etc   3372 

forfeiture  $100    3424 

bench  warrant  3425,  3426 

order  when  witness  imprisoned   3427-3429 

sent  by  telegraph  2700,  3337 

for  witness  to  prove  conveyancea   1997 

contempt,  commitment,  1998 

damages   1998 

from  justice's  courts   3765 

arlzninal  inooednre : 

defined   5017 

issaed  by  coanty  attorney   5017 

1^  magistrate   5017 

by  clerk  of  the  court   6017 

form   5018 

service,  by  any  person   5019 

by  mail   5019 

for  witnesses  for  defendant  at 

Etate's  expense  1004,  5019 

how  made   5020 

return   5021 

witnesses  not  to  attend  out  of  county, 

onleas-   5022 

for  interpreter   5023 

disobedience,  contempt   5024 

when  defendant  a  prisoner.   5026 

from  justices'  courts   5168 

BUBROO-ATION 

of  sure^  to  rights  of  judgment  creditor,  3496 

BUBBOBIPTICnT 

includes  mark   2498 


8UB8BQU  JUM  TliY  AOQUIBSD  TITLB 
puses  by  operation  of  law  to  grantee. . .  197? 

SUBSTAlTTTATi  JUSTIOB 
the  rule  of  the  statutes,  2489,  2986,  3005,  6080 


BUBSTTrnnoN 

of  a  party  for  defendant  2921-2924 

of  surety  for  judgment  creditor.  3496 

of  assignee,  etc.,  for  par^  2920 


•120» 

SUOOESSrVB  ACTIONS  sec. 
on  the  same  contract  or  transactioD. ....  3468 

CD  bond  of  officer  1685 

of  executor,  etc   3830 

STTO0E1S8ION 

general  provisions  2824-2850 

wills-See  Wm  2731-2823 

distribution,  etc. — See  I^mbtUe  Pra^iee, 

394B-3979 
property  passes  to  heirs,  subject  to  con- 
trol of  court   2825 

wife's  interest  in  husband's  realty.  .2731,  282ft 
election  between  will  and  share  . .  2827 

rules  of,  order  of  distribution   2838 

homestead  exemption  1147-1167,  2^29 

succession,  partition. ..  .2830,  3847 
value  deducted  from  share, 

2826,  2831 

dower  and  curtei^  abolished   2832 

flle^timate  children  inherit,  when ...  10,  283;( 
inheritance  from . . .  2834 
legitimated, 

2633,  28:14,  2846-3850 

of  posthumoaa  children  3760,  2789,  S84ft 

aliens  inherit  as  do  citizens   2847 

by  right  of  representation   2846 

of  adopted  child   8 

degrees  of  kindred,  computation : 
established  by  number  of  generations,  2635 

lineal  and  collateral   2838 

ascending  and  descending   2837 

in  direct  line   2838 

in  collateral  line   2838 

kindred  of  half  blood  equal  to  whole, 

exception   2840 

advancements : 

deducted  from  share   2841 

excess  not  refunded   3642 

defined   2843 

how  determined   2844 

charged  to  issue  3846,  3955 

effect  of.  2763,  2601 

SIT0OBS8OB 

officer  refusing  to  surrender  records, 

etc.,  a  crime  4<^,  4088 

of  sheriff,  may  convey   506 

SUMMAR7  PBOOEEDINOe 

confession  of  judgment  3213-3216 

submitting  controversy  without  action, 

3218-3220 
discharge  of  prisoners  on  civil  process, 

3036-3044 
for  obtaining  posses-sion  of  real  property 
— See  Forcible  Entry  And  Detainer, 

3.57:j-3587 

to  enforce  judgment — See  £^fcufion,3272-3281 
SUMMIT  COUNTY 

boundaries   479 
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SX7MMONS  Bsc 

action  begun  by  service  or  3938 

fonn   2939 

served  by  sheriff  or  priyate  person  2940 

by  constable  for  sheriff  when. . . .  697 

within  three  months   2940 

private  party  serring  not  entitled  to  fees,  2946 

return,  in  five  days  to  person  signing   2940 

separate  to  different  connties  when   2941 

mnst  issae  within  three  months  from  fil- 
ing complaint   994S 

alias  maj  iasoe  within  one  year  ...  ^ ... .  2942 

serred  i^er  appearance  of  part  S843 

serrice,  time  of,  indorsed  on  c<^7   2944 

appearance  or  written  acknowl- 
edgment deemed   3946 

appearance  defined   8334 

guardian  may  waive   4046 

complaint  to  be  filed  within  ten 

days  after  copy  filed   3946 

objections,  how  taken   3947 

on  city,  town,  or  county   3948 

on  school  or  irrigation  district . .  3948 

on  corporations  351,  352,  3948 

on  minor.  3948,  4046 

on  gnardian  of  insane,  etc,  3946,  4046 

in  other  cases   2948 

on  sheriff   596 

by  publication  2949, 2950 

unknown  parties. .  3951 

proof,  certificate  of  officer   2952 

affidavit  of  person   2952 

admission  of  defsndant, 

3945,3063 

on  partners  or  associates,  judgment   3927 

on  one  or  more  of  several   2954 

afler  service  court  has  jurisdiction   2955 

proceedings  when  all  defendants  not 

served  3201-3206 

issued  to  joint  judgment  debtor   3201 

corporation  must  appoint  agent  who  may 

be  served  351,  362 

may  be  sent  by  telegraph   3337 

defective,  default  may  be  set  aside   3005 

in  partition  suit,  to  whom  directed   3526 

in  forcible  entry,  etc   3580 

in  criminal  proceedings  i^inst  corpora- 

tion   6073 

forms  part  of  judgment  roll  3197 

for  impecunious  plaintiff.  1016-1021 

from.  Justloe'B  oourtt 

who  shall  serve   3683 

district  court  practice   3875 

time  for  appearance   3676 

complaint  filed  when  3676,  .1676 

in  forcible  entry,  etc   3580 

appearance  deemed  service   3677 

alias,  within  a  year   3681 

service  out  of  county  when   3682 

for  impecunious  plaintiff.  1016-1021 


SXTNDA-y  Sec 

a  legal  holiday  1145 

what  judicial  business  may  be  transacted  701 

in  computation  of  time   2483 

included  in  compntations  (^tinie  in  elec- 
tion matters   790 

what  acta  may  be  performed  the  daj  f<rf- 

lowing  3494 

n^tiable  iostrnmenti  falliag  dne  npoBf  1687 

offenses  4333-4910 

commences  and  ends  when   - . .  4340 

sale  of  liquors  on,  penalty  1350 

newspaper,  publication  and  rebaotioa  of 
libel  in  1346 

SUPT.  OF  FUBUO  INSTBITOTION 

election  781,  1774 

tie  vote  for,  how  decided   7S7 

vacancy,  appointment   785 

iepntj,  appointment  1774,  £460 

salary  1774 

member  of  state  board  of  edncation....  1763 

bond  1774 

qoalifications  1774 

daties,  etc.— See  Schools  1774-1781 

SDPPLBMBNTAR'S'  PROOEEDINQS 
to  execution — See  Execution.  3272-3281 

SUPPORT 

of  family  of  decedent  3816,  3847 

of  ward  by  guardian, 

2181-3183,  3099,  4006-4007 

of  poor  by  relatives,  compelled  3499,3500 

by  county  (subs.  40-43]  5lt 

SX7PPRB8SION  OF  RIOTS 
See  Siota  4641-454B 

SUPREIMB  OOT7RT 

election,  jurisdiction,  etc.,  Con.  art  8. 
justice  disqualified,  district  judge  called,  653 

consists  of  three  justices,  quorum   OS 

disqualification  generally  692;  693 

jurisdiction,  original,  appellate   654 

appellate,  law  cases.   664 

equity  cases.   654 

probate  cases,  654, 
civil  actions,  3317-332S 
criminal  actions, 

4968-4962 

may  affirm,  reverse,  or  modify  judgment  655 

may  direct  judgment  to  be  entered   655 

anew  trial,  etc   SSS 

decision  must  determine  all  questiona...  656 

two  must  eoncnr.   USS 

may  be  entered  in  vacatimi. ...  650 

rules,  may  make  0S7,  6N 

to  be  publidied  657, 690 

for  admission  of  attcvn^ys.   106 

attorneys,  admission  to  practice  by  IGS-lti 

suspension  or  removal  120-133 

sits  at  capital,  three  temu  yearijr   636 
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SXTPGEMB  OOUBT— conc/NdedL  sec, 

docket  to  be  cleared  each  term   669 

clerk  appointed  by  court   660 

bond  to  be  approved  by  conrt   661 

office  at  capital   662 

keep  records   662 

seal   710 

oaths,  acknowledgments   663 

ilBne  process   663 

make  transcripts   66:1 

keep  written  opinions  in  ofliee  ....  663 

is  law  librarian   664 

may  adjourn  court  wheu   665 

deputy,  salary,  dutieii   666 

stationery,  etc.,  from  secy,  of  state,  667 

salaiy  20S0 

fees   967 

bailiff.   668 

attendance  of  sheritf  may  be  reqaired. . .  669 
chief  justice  to  fix  termn  of  district  court 

when   678 

justices,  members  of  library  board   1349 

vacancy  in  office,  appointment..  765 
tie  vote  for,  decided  by  lot. ....  787 
powers,  habeas  corpus. . . .  .1069-1095 

may  Bolemnixe  maniage   1168 

not  to  have  law  partners   694 

may  viut  state  prison  at  will. . .  2277 

sesBions  public   695 

contnd  over  proceedings   .697,  713 

prohibition  in  aid  of  appellate  jurisdic- 
tion, note   3654 

seal  of.  709,  710 

aflfixed  towhat   711 

to  settle  bill  of  exceptions  when   3290 

petition  for  rehearing   3322 

SURETIES 
on  bail  bond,  qnalilionlions— See  BaU. .  4996 
surrender  of  defendant, 

O004-5006 

forfeiture,  action  5007-5010 

justice's  court   516f) 

on  undertakings  generally,  qualifications,  3493 
on  appeal  bond,  judgment  against  on 

motion  (jr  C.  3747),  3307 

paying  judgments  substituted  to  rights, 

3270,  3496 

not  released  by  failure  of  term   705 

action  by,  to  compel  principal  to  pE^. . .  3491 
qoalificatloDs,  etc.,  in  probate  as  in  civil 

practice   3831 

loan  and  guaranty  asROciationa  may  be- 
come  424,  425 

attorney  may  not  be,  when   133 

principal  not  to  be  released  without   3038 

on  indemnity  bond,  judgment  against  on 

motion   3492 

judgment  may  direct  tbat  principal'a 

estate  be  first  exhausted   3185 

actions  ^inst  persons  severally  liable. .  2918 


SURPRISE  sbo. 
amendment  on  ground  of,  3(K)5 

new  trials  on  ground  ofl   3292 

StTRRENDBR 

bail  may  surrender  defl,  arrested  civilly,  3024 
of  defL  by  bnil.  criminal  actions, .  .5004-5006 

voluntary,  in  criminal  action   6001 

in  civil  action  9019 

StTRVEY 

when  court  will  order  or  allow,  pending 
action  3515 

by  couD^  surveyor  on  order  of  conrt . . .  041 
'  n,  8.,  prima  &cie  evidence  to  land  board,  3337 

StXBVBTOB 

of  coanty— See  County  Surveyor  636-646 

of  county,  fees   977 

SUBVTVAL  OF  ACTION 
action  by  and  against  executors,  etc., 

3914-3916 
limitations  as  to  actions  that  sur^-ive, 

2690,  2891 

SUSPIDNSION 

of  execution  of  death  sentence   4931 

SWALLOWS 

protection  of  1057 

SWEAR 

inclades  "affirm"   2498 

SWZTOH  TBNBBR 

violation  of  duty  by,  penalty   4294 

TACKLE 

fishing,  what  may  be  used  and  when   1048 

TAVERN 

keeper  of,  lien  to  protect  1401,  1402 

TAXATION 
property  liable  to  teuEation: 

all  property  unless  exempted   2501 

exemptions,  public  lands,  churches, 

ceiucteries,  ditches,  etc  2')02,  2503 

exemptions, national  bank  stock,  when,  2510 

mines  and  net  proceeds  2504,  2572 

definitions: 

"property,"  "credit,"  etc   2506 

asseBament  of  property: 
see  "error,  illegality,  delay,  etc" 

herennder, 
see  "assessor,  daties  of,^"  hereunder, 
all  property  assessed  at  cash  value. . . .  2506 

land  and  improvements  separately   2506 

one  description  sufficient   2552 

sold  by  state,  list  of   2554 

banks,  stockholders  assessed   2507 

statement  by  cashier,   2507 

deductions  allowed  2508,  2509 

national,  not  in  Utah  2>5]0 

paid  by  bank,  lien  2511 

private  banks,  brokers,  etc  2512 

where  assessed   2630 
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TAJUlTLON— continued. 
aaaesament  of  ■grovt&Tty— concluded,  ssc 
railroads,   etc.,   in  more   than  one 

county  2613 

wholly  in  one  county   2538 

unused  railroad  lands  2514 

franchiBes  2513 

where  assessed. .  .2530, 2534,  2535 

bees   141 

where  assessed  2515 

firms  and  corporations   2528 

merchants  and  tnaanfactarera,  2533 
express  and  stage  compaiuea,  2533 
gas  and  water  companies. . . .  2534 

bridges  and  ferries.   2535 

railroadB,  etc  2513,  2536 

herdsrangingwherenotowned  2537 
summered  where  owned,  2638 
wintered  where  owned..  2638 

tax  on,  how  divided   2640 

auditor's  certificate. ....  S541 
assessor's  certificate. ....  2542 

what  debts  deducUble  2618 

affidavit  on  statement.  2519 

for&isbing  statement,  return   2520 

refosal  to  make  statement,  effect   2522 

on  mines . .  2671 

absent  owner,  estimate  for   2523 

owner,  if  known;  if  unknown   2524 

property  in  other  counties   2625 

goods  consigned  for  sale.   2626 

agents,  etc,  assessed  as  sacb   2527 

decedent's  estates   2529 

transient  herds  2537-2542 

property  in  hands  of  receiver   2643 

concealed  property   2544 

property  escaping  assessment   3646 

see  "assessment  book"  hereunder. 

list  of  state  lands  sold   2664 

list  of  patented  mines,  etc.   2553 

one  description  of  lands  sufficient. . . .  2652 

cliumant,  assessing  lands  to   2562 

property  brought  in  county  after  May  1,  2558 
assessment  by,  only  boHis  of  taxation,  2565 

net  proceeds  of  mines  2566-2572 

property  omitted,  procedure   2580 

property  bought  by  county,  2823,  2651,  3663 
Assessor,  duties  of: 

see  "cities  and  towns"  hereunder, 
valuation  and  ownership  as  of  first 

Monday  in  February   2516 

to  finish  first  Monday  in  May   2516 

property  likely  to  be  removed,  collec- 
tion on  2516,  2656-2662 

require  statement,  form   2517 

of  proceeds  of  mines,  2666 

snbpcona  and  examine  witnesses.   3631 

.maps  and  plats   3648 

information  to  state  board   2550 

iiable  on  bond  for  neglect  2555 


TAXATION— con<m««i. 
assessor,  duties  ot—eondaded.  Bmc 
liable  on  bond,  county  attorn^  to  sue,  tSSS 

judgment  SECT 

prosecution  forfraod..  S590 

presence  with  county  board  3579 

may  use  abbreviations   8676 

correct  errors  before  sale  3673 

settlement  with  counfy  auditor   3879 

assessment  book : 

furnished  by  state  board,  form  2646 

completed  before  first  Monday  in  May,  2547 

delivery  to  county  treasurer.  S3ti> 

penalty  for  failnte  to  deliver  ftSSI 

delivery  to  coun^  board   2549 

conntr  board  to  examine  and  equalize, 

2574,  2575 

changes  by  county  board  entered  86^1 

1^  state  board  entered  8allB 

taxes  computed  and  entered   8603 

delivered  to  treasurer  96M 

indexed  9610 

payments  entered  in  3111 

delinqnent  list  compared  with  3616 

subsequent  comparison,  9S38 

redelivery  to  treasurer  9619 

special,  for  railroads,- etc   3564 

for  mines   3566 

levy  and  lien  of  taxes : 

see  "cities  and  towns"  hereunder. 
See  Schooix,  sub-head  "taxes.** 

fiscal  year  begins  Jannaty  1   259S 

county,  levy   3593 

school,  levy  2SflS 

district  I81S 

dbtriet  for  roads  (sob.  35)  511 

licenses  (sab.  11)611 

interest  on  bonds,  etc   SIC 

to  pay  judgment   631 

state,  levy  by  state  board   8586 

validity  of.  85M 

school,  three  mills  aDnoallj....  K86 

levy  has  effect  of  judgment  8S9,'i 

lien  has  eff'ect  of  execution  SSSfi 

removal  of  SSft* 

on  personalty,  attaches  when  ....  2596 

on  realty  attaches  when  S597 

on  improvements  

drainage  districts   775 

proceeds  of  mines   9573 

city  and  town  taxes   9694 

municipal  special  taxes.   2tjl 

dnunage  districts,  maintenance   774 

equalization   776 

county  board  of  equalization: 
to  perform  lawful  duties. .....  .(mb.  36)  511 

sessions.   3574 

inisease  and  lower  assessment   3575 

not  to  change  state  board's  nlnatioiis,  3S6I 
remission  or  abatement  of  taxes.   8579 
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TAXATION— <»n<inu«I. 
oounty  board  of  equaUzatton— c<ot- 

cluded.  Sec 

reductions  of  valuations  2576 

ezaminatioQ  of  applicant. .  2577 

witoesBes   2578 

assessor  present   2579 

entry  of  omitted  property  2580,  2581 

COirect  erroneous  asEessments   2581 

notice  to  taxpayer   2581 

record  corrections   2582 

ooUeotion  of  taxes: 

i^joDcdon  to  restrain,  prohibited,  when,  2683 
payment  under  protest  super- 
sedes 2686 

taxes  doe  first  Monday  in  September..  2616 

delinquent  Korember  16  2616 

notices  of  assessment  to  tazpi^er. ....  2648 

of  amount  of  tax,  etc  2610 

Me  "assessment book"  hereunder. 

tieaaarar,  liability  of.  2558,  2618 

to  receive  county  monesrs. . .  563 
charged  with  taxes  levied. . .  2605 
settles  with  coanty  board. . .  2614 

fee  for  certificate   2622 

for  deed   2630 

compare  delinquent  list,  2618, 2638 
oaths  to  delinquent  list,  2639,  2641 

final  settlement.  2640,  2679 

duty  in  cases  of  protest ....  2650 

iwoperty  about  to  be  removed   2656 

amount  collected   2657. 

excess,  disposition  of. .  .2658,  2662 
deficiency,  procedure. .  .2659,  2662 

settlement  by  assessor   2660 

entry  of  payment   2661 

p^manta,  receipts  for.  2612 

what  warrants  receiTed....  2612 

executors,  etc.  2613 

refdndedwhen   2642 

nnder  protest. .  .2650,  2684,  2686 

aait  for,  on  removal  of  taxpayer  2646 

evidence,  judgment   2647 

expenses   2648 

where  taxes  exceed  $300   26S0 

complaint   2G81 

proceedings  2(irt2 

proceeds  of  mines,  collection,  lien   2573 

delinquent  list : 

treasurer  to  famish  auditor  with  2616 

contents  of  2617 

aaditor  to  compare   2618 

redelivery.  2619 

publication,  notice  of  sale   2620 

republication,  etc.... 2674,  2675 

abbreviations  in   2676 

comparison  by  auditor.   2638 

to  remfun  widt  aaditor   2640 

■ales  fbr  deUnquenoy: 

limitation  of  action   2880 


TAXATION— cDiKfoiMd. 
sales  for  delinquency— concZ«<i«i.  sec 
begins  third  Monday  in  December. . . .  2621 

record  of   2621 

certificate,  fee  f<a   2623 

contents.  

sale  to  connfy,  effect  

form  

default  of  purchaser,  result  

to  county,  effect  of  later  sales, 

2623,  2651,  2663 
sold  at  private  sale,  redemption,  26S6 

sold  at  pnblio  anction.   3665 

redemption  at  any  time.   2656 

redemption,  within  four  years,  terms. .  2627 

entiy  and  eertifioite   3638 

propertj  boQ^t  by  eonnty, 

8833,  3688,  2663,  3666 
distribotion  of  proceedaof, 

a65<3e66 

deed  to  purchaser  on  failure  to  redeem,  3630 
fee  for   2630 

petsonal  property,  seizure   3631 

sale,  how,  where  2632,2633 

fees,  expenses   2634 

bill  of  sale,  title  vested   2635 

exceasof  proceeds,  disposal. .  2636 
unsold  left  at  place  of  sale. . .  2637 
about  to  be  removed,  etc., 

3666-3663 

omitted  for  irregularity   2644 

misnomer  does  not  invalidate   3645 

tax  void  in  part,  sale  valid  when   2649 

duty  of  treasurer.   2650 

assessor  to  correct  errors  before  sale. .  2673 

abbreviations,  what  permitted.   2676 

state  board  of  equalization: 
appointment,  qualifications,  term .....  2583 

president  and  secretary  chosen   2583 

powers  and  duties,  generally..   2564 

to  fix  rate  of  state  tax   2688 

validity  of  acts   2594 

to  notify  county  aaditor  of  rate   2588 

to  prescribe  rules  (sub.  2)  2584 

disobedience  of.   2580 

to  prescribe  rules  for  county  boards, 

(sub.  2)  2684 

to  prescribe  forms,  2569,  (sub.  3)  2584,  2669 

to  hold  meetings  (subs.  4, 7)  2584 

regular  sessions   2560 

assess  railroads,  etc.,  2513,  3559, 2560,  3584 

exceptions  8514 

statement  of   2569 

apportionment  2560,  2561,  2564,  2584 

county  board  cannot  change,  2561 
entiy  of  by  conn^  board. . . .  2662 

among  cities,  etc   2563 

collection   2663 

power  to  increase  or  lower  3563,  3585 

record  of.   8564 
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'TAXATCON— eontfntfoi 
state  board  of  equalization— con- 

duded.  BBC. 

only  basis  of  tazatioo   2565 

equalize  valaationa  (snb.  8)  2584,  2585 

Btatement  of  changes   2587 

to  visit  counties  (aub.  9)  3584 

examine  county  officers,  (sub.  10)  2584,  2589 
witnesses  .  .(sub.  11)  2584. . .  2589 

to  make  biennial  report  (sub.  12)  2584 

to  keep  record  (sub.  13)  2584 

to  appoint  clerk  (sub.  14)  2584 

to  reconvene  or  extend  time  of  county 

boards  (sub.  16)2584 

at  to  net  proceeds  of  mines   2570 

atatement  from  coun^  anditor   2607 

anditor  fitUing  to  send  2566 

from  coan^  assessor   2560 

to  flunish  list  of  patented  mines   2553 

blank  stetomente  2617 

to  prosecnte  assessor,  when   2590 

member  may  administer  oaths   2691 

•error,  illesrality,  delay,  eta: 

erroneous  and  illegal  taxes  refunded. .  2642 

double  assessments   2643 

sale  omitted  because  of  error   2644 

misnomer  does  not  iDTalidato   2646 

tax  Toid  in  part,  protest  necessary. . . .  2649 

duty  of  treasurer   2650 

iiyunction   2683 

infonnality  or  delay  does  not  invalidate,  2677 

'payment  under  protest   2684 

judgment,  repayment,  2686 
supersedes  injunction,  2686 
correction  of  errors  in  assesameut ....  2673 
in  delinquent  list,  2674 
4xnmt7  oommiaaionera,  board  oi: 
to  transmit  one-half  of  tax  on  trannent 

herds  2637,  2640 

to  cause  maps  to  be  made. ..... .3648,  2553 

to  declare  assessments  made  by  state 

board.   2662 

to  apportion  assessment  of  state  board,  2562 
cannot  change  assessment  of  state 

board   2661 

acts  as  board  of  equalization, 

(sub.  38)  511,  2574-2582 

duty  as  to  assessment  of  mines   2570 

to  levy  taxes  for  county  purposes   2693 

to  enter  uncollected  taxes  on  next 

year's  roll   2644 

may  sell  unredeemed  property   2655 

may  permit  redemption  after  period . .  2655 
may  refund  taxes  erroneously  paid.. , .  2642 
to  withhold  salary  of  auditor,  when. . ,  2667 
oounty  auditor's  duties: 

to  receive  list  of  transient  herda   2640 

to  issue  certificate  to  herd  owner   2641 

to  receive  list  of  property  brought  into 
counfy   3668 


TAJCATIOK— con^jnuad. 
ooonty  auditor's  dutloa  eondvded.  etc 
to  enter  assessments  by  state  board, 

2561,  3584 

notified  of  changes  in  assessments,  3S63,  SG87 

eater  same   3093 

as  to  assessment  of  proceeds  of  mines,  23'0 

is  clerk  of  board  of  equalization  2581 

to  record  changes  by  board   358:2 

state  tax  certified  to  SS»< 

to  enter  total  valuations.   2580 

to  prepare  stetement  for  state  board, 

3600,3607,  2e(« 
steteanditor,3606,  9665 
county  treasurer. .  3686 

to  send  stetement  to  stete  board.  9S01 

to  compute  and  enter  taxes   3003 

to  deliver  assessment  book  to  tress- 

nrer  8BM 

to  charge  treasurer  with  tax  S8K 

on  change  of  treasttmi,3809 

treasurer  to  settle  with  663,  2680 

to  receive  delinquent  list  2616 

compare  same  with  bo<^,  26I& 
subsequent  comparison..  3B3S 

side  to  county,  certificate  of   2823 

assignment  of  certificate...  SS36 

treasurer  credited   2623 

certificate  to  state  auditor,  S623 

to  deed  proper^  not  redeemed   2629 

record,  fees  86% 

to  allow  cost  of  collecting  tax,  when .  2684 
to  certify  excess,  etc.,  payment,  when,  2662 

to  enter  accounts  with  treasurer   9669 

county  officers  to  settle  with  1679 

county  treasurer's  duties: 

see  "collection  of  taxes"  hereunder, 
oounty  reocvdOT's  duties: 

to  send  abstract  of  mortgages  to  other 

counties  SS31 

county  attorney's  duties: 

to  sue  on  assessor's  bond,  when  SS66 

to  prosecute  assessor  for  fraud,  when,  2590 

duty  as  to  errors  in  assessment   9673 

to  settle  with  county  auditor  SOTS 

state  auditor's  duties: 

generally  242I-24?7 

notified  of  changes  in  assessments. . . .  3587 
in  rate  of  state  tax,  3S66 
to  receive  stetement  from  county  and- 
itor   3606 

county  treasurer  to  settle  with  2663 

auditor  to  report  to.  9665,  366S 

on  receipt  of  auditor's  report   3869 

examine  tex  officer's  books  3670 

may  prosecute  tax  officeia   9671 

collection  of  taxes  over  9300  by  suit, 

988M683 

state  land  board: 
to  transmit  list  of  state  lands  sdd  SS54 
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EAXA.TION— «m<iMu«rf. 
aettlementa  with  state:  stc 

regnlar  and  special,  when  made  2063 

neglect  to  make,  peaalty   2664 

county  aaditor's  report  prior  to.  .3665,  2666 
failare  to  transTnit. . .  3667 

state  anditor's  daty  2668 

entries  on  return   2669 

poll  tax: 

generally  1743-1751,  1474 

daties  of  road  supervisor   1137 

"tax  on  insurance  premiums: 

rate  and  collection  419-432 

Toad  taxes: 

assessment  and  collection   3666 

school  taxes: 

See  ScAoois,  sub-head  "taxes" 
«itiea  and  towns: 

assessment  and  collection  generally, 

2565,  2691,  2694 

assessment  by  county  assessor   2687 

assessor's  statement  to  cities  of  the 

first  and  second  class.   2688 

■copy  of  assessment  rolls  to  cities  of  the 

third  class  and  towns   3668 

-coanty  officers  liable  on  bonds   2603 

treaaarer's  settlement  with  cities   2693 

collection,  cities  first  and  second  class,  2691 
cities  third  class  and  towns,  2693 

payable  in  warrants  2G12 

expenses  of   2695 

due  and  delinquent,  when  lien   2694 

taxes  on  restriction  of  limits   291 

taxes  on  disincorporatiou   291 

taxes  for  interest  on  water  bonds   310 

•cities,  rate  fixed,  when  254,  S669 

council  may  levy,  lien, 

(sub.  3)  206,  353,  2689 

contingent  expenses   353 

water  supply   353 

streets  and  sidewalks   353 

sewers  and  drains   253 

lights,  telephones,  etc.   353 

towns,  rate  fixed  when   3689 

trustees  may  levy,  (sub.  11)  302,  2689 

water  supply  (sub.  13)  302 

license  amusements  (sub.  7)  302 

dogs  (sub.  17)  303 

remission   2690 

collection   2693 

■equalization   2690 

special  taxes  255-282,  2696 

purposes  255,. 279 

notice  of  intention   273 

levy,  how  made.  .256,  274,  275 

when  made   277 

total  cost  in  One  . . .  276 

paving  tax   357 

repaving  tax   280 

notice,  delinquency,  278 


BMC 


TAJULTlON—eonduded. 
dtieB  and  towns — conduded. 

special  taxes,  collection   258 

street  intersections   250 

railways  367,  270 

proportionate  benefits,  263,  374 

error  in,  to  avoid   264 

equalization   265 

lien   381 

local,  council  may  district  for.  .(sub.  16)  206 

held  as  a  special  fund   338 

water  rates,  council  may  fix. .  .(sub.  21)  306 

licenses  (subs.  38,  39,  41,  69,  87)  206 

money  pud  into  treasury   209 

street  taxes,  council  may  levy, 

(sub.  82)  206,  263,  255-282 
public  libraries,  in  <uties  of  firet  and 

second  class  1360 

in  cities  of  third  class 

and  towns  1369 

an^tor  to  fiirnish  annual  estimate. . . .  330 
to  keep  account  of  recupts,  etc.  230 

treasurer  to  receive  all  taxes,  etc   232 

penalties: 
&ilare  to  deliver  assessment  book. . . .  2561 

failure  or  n^lect  of  assessor   2656 

acUonfor  3556,  3567 

disobeying  subpoena  or  rules  of  board,  3589 

treasurer's  failure  to  settle  665,  2664 

auditor's  failure  to  report   2667 

county  officers  liable  on  bonds   2693 

TBAOHEE^t— See  SiAooU. 
TBLBO-BAFH 

corporations  formed  as  others — See  Cor- 
porations  .814r^fi 

public  news,  sent  out  of  its  order.   4461 

offenses  of  operators,  etc  4460-4464 

bribing  operators   4464 

message,  corruptly  disclosing   4443 

altering   4444 

opening  unlawfully   4445 

personating  to  obtain   4445 

sending  foiged   4347 

injuring  line   4465 

companira,  assessment  of  2513,  3536,  2559 

negligence  of,  note   3488 

THLSaHAPHIO  TRANSAOTEOKS 

notice  by  telegraph  deemed  actual   3697 

conveyances  sent  by  telegraph   2698 

checks,  notes,  etc.,  by  telegraph  '. . .  3600 

as  evidence   3699 

original  preserved  in  telegraph  office. . . .  3699 

instruments  sent,  effect  as  evidence   2700 

writs,  etc.,  by,  effect,  method  3337,  4651 

contracts  deemed  in  writing   2472 

TELEPHONE 

injury  to  line   4465 

corporations  formed,  etc.,  as  others— See 
Corporations  314-373 
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TBljEPSONa—conduded.  sbc. 

employees  exempt  from  jury  du^  1208 

company,  aaaeSBment  for  revenne, 

2613,  2536,  2569 

TRT.TiWB 

of  insolvent  bank,  receiving  deposits. . .  4412 

TENANTS 

in  common  may  unite  against  adverse 

claimant  2916,  2919 

by  devise  1973,  2800 

waste  by— See  Waste. 
poBseBsion  of  tenant  is  possession  of  land- 
lord  2867 

when  made  co-defendants  2914 

when  guilty  of  embezzlement   4378 

possessing  property  pending  redemption, 

3267,  3519 
for  years  less  than  ten,  not  affected  by 

partition  ,  3S37 

for  years  or  life  to  what  entitled  on  parti- 
tion 3540,  3548 

forcible  entry  and  detainer  3573-3587 

in  common,  a  devise  to  several  vests  as. .  1973 

lien  on  baggage  for  rent  1402 

notices  to  terminate  tenancies  3575,  3676 

TENDBR 

when  ofier  in  writing  equivalent  to   3466 

offer  to  compromise,  efiect.(J.  C.  3731),  3317 

costs  after  3217 

Directions  to,  must  be  specified   3487 

receipt,  payor  entitled  to   348S 

must  precede  action  to  recover  stock 

irregnlarly  sold  for  delinqnency   371 

equivalent  to  payment,  on  redemption 

from  ezecntion  sale   3264 

of  debt,  on  attachment  of  mortgaged 

property   157 

on  garniahmeot  of  mortgaged 

property  3107 

TBRM— See  Sentence. 

of  imprisonment,  when  to  begin   4499 

of  office,  see  the  title  of  the  office. 

TERMS — See  Comtrudion. 

construction  of  terms  in  revised  statutes,  2498 

words  defined  2498,  2505,  4053 

on  which  amendments  may  be  made — 

See  Amendments  3005,  3694 

on  which  adjournments  may  be  had — See 
Continuance.. {J.  C.  3712,  3713),  3134,  3346 

TEIRMS  OF  OOUBT 

supreme   668 

district  672-678 

three  in  each  counly  each  year  . .  672 

in  different  countici  at  fame  time,  673 

recesses   674 

fixed  by  judge  in  December   675 

notice  given   675 

time  not  to  be  changed,  except.,  676 


TEEtM3  OF  oaURT—conduded.  sk 

dibtrict,  adjourned,  notice  of   677 

chief  justice  lixes,  when   678 

a4ioumed  if  judge  absent  703.  TM 

process,  etc.,  not  alttted,  TlA 

expiration  during  trial   706 

TESTIFY 

includes  every  mode  of  oral  statement  on 
oath   249* 

TESTIMONY— See  Witness,  Evidatrt. 
of  witness  to  making  of  conveyance,  lOSl-lOSr* 
of  absent  witness — Sec  DeposUioM- 

proceedings  to  perpetuate  3466-34(3 

admissibility  of,  for  the  court  34T9 

in  will  contest  to  be  filed  379^ 

when  used  against  witness — See  Pajurg^  41(Kl 

not  used  against  witness.   4187,  4285 

in  civil  case,  not  given  if  incriminating. .  3431 
production  of  false,  a  misdemeanor,  4136, 4137 
on  preliminary  examination, when  reduced 

to  writing  4S7I> 

of  accomplice  alone  insufficient  4d6S 

when  proves  a  higher  offense  than  cbttged,48$3 

in  rebuttal,  civil  case  3147 

criminal  cose   464-» 

statement  transmitted  to  board  of  paidons 

on  judgment  of  death  49-ift 

transcript  of,  used  on  rabaequent  trial 

when   347.> 

court  may  require  clerk  to  take  down 

when   3476 

■I'Hix'i'  BOOKS 
in  schools— See  iScAooIt,  sub-head  ''text 

books." 

THANKSGIVING  DAT 

a  legal  holiday  1145 

THEATRES 

unlawful  for  female  to  dance,  etc.,  for 

hire  except  in  43H 

unlawful  on  Sundays  

sale  of  liquor  at-,  prohibited   4237 

cities  may  license  {sub.  38  )  206 

towns  may  license  (sub.  7)3(6 

removal  of  high  headgear  in  44t>T 

THREATENED  OFFENSE 

See  Seairity  to  Keep  ike  Pau-e  4a22-4o3* 

THBEATENINO-  LETTBRS 

as  a  means  of  extortion  i39it 

sending,  penalty  i4i'2 

when  sending  complete.  44K» 

THREATS 

■  as  a  means  of  extortion — See  ExtorUoH, 

4390.  4391 

influencing  election  by,  penalty  89S,  *W 

jury  or  referee  by,  pcnalh-..  4107 

what  may  constitute  extortion  4'**it 

TIB 

vote  at  election,  how  decided   7S7 
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mWTT^BB  Sec. 
ina.1i<»0u8ly  catting,  etc.,  penalty  .  .:t.508,  4430 
evei^reen,  not  to  be  cat  from  public 

lands,  exception   4477 

See  JStateLandt^mbhB^  "timber." 

a:  I  iwrw 

how  computed   2493 

of  commeaciDg  actions — See  LtmUationt, 

2856-2901,  4597-4603 
to  Amend,  etc.,  after  decision  on  demur- 
rer  3009 

to  file  notice  of  motion  for  new  trial, 

(J.  C.  3742),  3294 

to  prepare  bill  of  exceptioos  3286,  4946 

-to  make  motion  for  aev  trial  in  crimi- 
nal cue  (J.  C.  5151),  4963 

to  appear  after  service  of  summons, 

(J.  C.  3675),  2939 
one  hour  allowed  for  appearance  in  jus- 
tice's court  3684,  3707,  3709 

^or  which  trial  may  he  postponed  in  jus- 
tice'* court.  3710-3713 

to  take  appeal,  civil  actsoo, 

(J.  C.  240,  3744),  3301 
criminal  action, 

(J.  C.  5160),  4959 
'before  hearing,  after  notice  of  motion  . .  3325 
when  notice  served  by 

mail   3325 

to  plead,  file  papers,  etc.,  may  Im  ex- 
tended except  notice  of  appeal   3329 

to  present  claims  aguost  an  estate   3849 

■of  death,  to  make  a  crime  murder  or 

manslaughter  4165 

-when  material  in  indictment,  etc   4737 

to  answer  indictment   4770 

two  days  after  plea  to  prepare  for  trial. .  4797 
for  pronouncing  judgment.. (J.  C.  5154),  4905 

to  hear  appeal,  crim-nal  case.   4971 

'extended  by  court  or  judge  on  motion  . .  3:129 

irheuitmaybe  shortened   3325 

person  arrested  to  be  taken  before  mag- 
istrate i^ithout  delay  4139,  4628 

for  which  a  corporation  may  exist   315 

oon-Qser  for  two  years  forfeits  corporate 

franchise   331 

negotiable  instruments — See  Negotiable 

Instruments  155:1-1665 

measure  of,  courts  take  judicial  notice  of,  3374 
es  concerns  taxes— See  liixation. .  .9501-269Q 

computation  of,  by  law   24!)3 

elections— See  ElecHona.  780,  782 

for  which  chattel  mortgage  valid   155 

in  which  to  extend  chattel  mortg^e. ...  155 

within  which  liens  must  be  filed   1.186 

lien  valid  for  one  year.   1390 

of  departure  of  trains  to  be  baltetined  . .  448 

TITLB 

to  land,  sot  witiiin  joriscKction  of  justice's 
coart   3674 


TITIjSl—eonduded.  Ssc. 
of  papers,  defective,  when  valid, 

3483,  8079,  6171 

after-acqnirad,  reverts  to  grantee  1979 

in  cases  of  devisors  passeSi  3766 

persons  shoving,  deemed  possessed   2861 

to  real  property  cannot  be  arbitrated. . . .  3221 

proceedings  to  quiet  2915,  3511-3521 

to  land,  warraaty   1981 

defective  iostraments  of  record  validated,  2010 
to  real  estate  given  by  mayors,  etc-,  vali- 
dated  2007-2010 

to  grounds  for  brancb  of  state  normal 

school,  shall  revert  when   3320 

to  estate  of  insolvent  debtor  vested  in  as- 
signee  88 

TOBAOOO 

sale  of  to  minors  prohibited  44S9 

TOLL 

taking  without  authority,  a  misdemeanor,  4481 
county  may  grant  franchise  for  taking  on 

public  road  (sub.  36)  611 

gate,  malicious  injury  to,  penalty   4437 

house,  malicioni  itynry  t(^  penalty   4437 

roads  (sub.  38)  511 

TOMBS 

defacing,  how  punished  ^   4332 

TOOHLB  OOUNTT 

boundaries   480 

TOOLS 

possession  of  burglars',  penal^   4339 

counterfeiting,  making  or  having,  afsiony,  4363 
TORT 

liability  of  married  woman  for.  1204 

TOWNS— See  CUiea. 

"town"  may  include  "city"   2493 

uo  fee  for  commissions  to  officers  of ... .  3409 
preference  to  grazing  lands  contiguous. .  2349 

establishment  of  free  library  in  1369-1371 

trustees  to  call  election  on  issue  of  bonds, 

procedure   309 

troatees  to  dispose  of  bonds  and  levy  tax,  310 
president  and  clerk  to  decide  vote  in  pres- 
ence of   881 

justice  of  the  peace  to  reside  in,  or  in 

precinct   687 

justice  of  the  peace  may  hold  court  any* 

where  in,  when   687 

justice  of  ^e  peace,  jurisdiction   SOS 

fines  paid  into  treasury   303 

fines,  limitation  upon  power.   30!) 

may  include  what   3498 

petition  to  incorporate   299 

body  corporate,  seal  1R0,  299 

powers  180,  299 

not  impaired  by  power  granted  to 

counties  (sub.  23)  511 

marshal,  duties,  powers   305 
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TOWNS— conWnjwd.  Ssa 

disincorporation,  proceedings  293-298,  307 

damages,  claims,  bar   312 

presentmcQt  of  claim,  bar   313 

bonding  for  light,  heat,  etc  308-310 

boodB,  issuance  to  cover  floating  debt  at 

time  of  statehood  1067,  1068 

limits,  extenaioD  387,  307 

restriction.  987,  307 

railway  in  streetn  437 

rights  not  afl^cted  by  general  act   177 

name,  actions  and  contracts  IBO.  299 

•lection,  general  887-891 

registration   .81«,  817,  821 

tax,  levy  for  general  purpose!). . .  .(sub.  11)  302 

assessment,  collection,  etc  2687-2696 

for  library   1389 

townsite  entry  3701-2719 

dhanffe  to  dty: 

class   175 

judicial  notice  taken   176 

officers  not  affected     179 

ordinances  not  affected   178 

speoUd  ohartera  repealed: 

towns  perpetuated   311 

officen  to  continue   311 

rights  not  affected   311 

effect  generally   31 1 

ordinances,  effect  upon   311 

board  of  trustees,  generally : 

Brat  board  appointed   300 

president   :iO0 

qualifications   300 

election  300,  887 

how  chosen   300 

vacancies,  how  filled   300 

oath  of  office   301 

clerk,  duties  ^   304 

election  duties  836,  843 

to  issue  liquor  license   1248 

board  of  trustees,  powers  : 

"councilman  "  may  include  "  trustee,"  2498 

acquire  and  hold  property  (sub.  1)  302 

health  regnlations,  make  (sub.  2)  302 

cemeteries,  purchase,  regulate,  (sub.  3)  302 

estrays,  impounding  (sub.  4)  302 

protect  trees  and  property  (sub.  5)  302 

license,  liquors,  vocationa,  (sub.  6)  302,  1242 

amusements  (sub.  7)  302 

punish  vagrants,  etc  (sab.  8)  302 

appoint  policemen  (sub.  9)  302 

disorderly  honses,  etc.,  suppress, 

(sub.  10)  302 

levy  tax  for  general  purposes. .  (snb.  11)  302 

open  streets,  etc.,  use  ot  (sub.  12)  302 

canals,  ditdies,  etc.,  control. .  .(sub.  13)  302 
assess  and  collect  water  tax  . .  ^(sab.  13)  302 

maintain  and  defend  suits  (sub.  14)  302 

fix  salaries,  ete  (snb.  16)  303 


TOWNS— «ofi<-/M(/*'(i. 
board  of  trusteee,  powers— cm- 

eluded.  Sec. 
fast  driving,  horse  racing,  etc.,  punish, 

(snb.  16)  302 

tax  dogs,  etc  (sub.  17)  302 

pass  ordinances  (sub.  ]ft):fDS 

appoint  certain  officers  (snb.  19)  303 

provide  for  fines,  etc  

admioisteroaths,  when   306 

erect  jail   SOS 

TOWNSITBS 

entering  under  act  of  congress  *i70I 

duty  of  mayor  or  judge  '2T0) 

occupant  who  is,  decisions,  note  ^1 

public  notice  after  entry.  'XJlii 

cluims,  when  and  where  filed,  effect  as 

notice   2703 

claim,  adverse,  proceedings   2704 

when  none,  proceedings, 

conveyance,  by  whom  made  2706 

when  judge  is  claimant —  2707 
when  mayor  is  claimant . . .  2W 

appeal,  judgment  on  3^ 

change  of  venue,  had  when  2710 

authoritiestoinakeslatement  of  expenses,  3711 

payment  befoie  conveyance  

within  six  months  '27n 

lien,  sale, redemption  '^iVi 

error,  shall  not  invalidate  ^14 

death  of  judge,  etc.,  successor  acts  3<1*> 

unclaimed  land,  disposal  of.  2716,  ^17 

lands  reserved  for  public  uses  IW 

application  of  proceeds  of  sales  3711^ 

TOY  PISTOLS 

selling  or  giving  away,  a  misdemeanor..  4#I 

TBADE-MARKS  • 

defined  27a0,  44« 

recorded  with  secretary  of  state  8^1 

fee  for  filing   96'> 

secretat7's  record  open  to  public  2tS3 

property  in  trademark  S721 

assignable  2733 

damage  for  infringement  9T£( 

forging  or  counterfeiting  44ffi 

selling  goods  bearing  counterfeited  .  44^ 

"  forged  trade-mark  "  defined  44*0 

retilling  cask  bearing  trade*niark  44r% 

under  criminal  provisions,  defined .  .4484,  44&> 

TRAMPS 

vagrancy,  a  miadcmeftnor.   4473 

TRANSCRIPT 

cost  of  printing  allowed  on  appeal  

for  impecunious  defeadant,criminal  case.  7^ 

TRAKSPOBTINa 

animals  improperly,  peoal^.  44-V» 

game  from  state,  penalty  1^1 


Digitized  by 


Google 


GENERAL  INDEX. 


TREASON  sk. 
how  proved   4854 

TRBA-SUREIR 

city — See  CitUs  232-238 

couatj— See  Counts/  Treatiu  cr  553-573 

state — See  StaU  Dretuurer  242&-2437 

TRBBS 

on  highways.  1186 

county  board  may  encourage  planting, 

(sub.  17)  611 

irynring  or  deBtroying,  penalty  U42,  4446 

damages  1126,  3608 

on  school  grounds   1827 

planting  on  arbor  day   1146 

inspection  and  disinfection  of  1176-1178 

evergreen,  taking,  from  public  lands  for- 
biddeo,  exception   4477 

TBBSPA8S 

decisions  on,  note  3488 

by  «nimal&— Bee  Ettrays  18-35 

pennitting,  penalty   53 

tbrowing  down  gates  or  bars   72 

linittation  of  action  for   2877 

treble  dam^es  for  certain  3508,  3584 

catting  another's  hay  or  timber,  penalty,  4430 
damages  to  trees,  fences,  water,  and 

fields  3508,  4446 

malicioos  3508,  4425 

damages  to  be  recovered   3508 

by  aaimals,  damages,  recovery,  etc  20-28 

TRIAL 

place  of— See  P/or/o/TVio;  2928,  2937 

parties  to  action— ^e  Btrtiet.  2902-2927 

amendments   3004,  3005 


postponement  of—See  Postponement, 

_  (J.  C.  3710),  3133,  3453,  4661,  4815,  5066 
of  issues — See  Issues, 

3124-3130.  4810,  4811,  3204-3206 
.by  jury,  general  provisions  relating  to, 

3135-3161 

court  3167-3171 

by  referee  3172-3178 

by  master  in  chancery   3167 

exceptions  taken— See  Exceptions.  .3232-3290 

new  trial — See  New  Trial  682,  3291-3299 

judgment — See  Judgment, 

(J.  G.  3723-3736),  3179-321$ 

verdict — See  Verdict  3162-3166 

offer  to  compromise  before — See  Com- 

promise,  Tender  3217,  3485 

rights  of  defendant— See  Defendant. 

separation  of  witnesses  696,  3477,  4668 

district  oourt,  civil  procedure: 

issues  arise  how   3124 

of  two  kinds,  law  and  fact  3124 

of  law,  arise  upon  demurrer. , . .  3125 

tried  by  court  8127 

issues  of  law  tried  before  issue  of  fact,  8128 


1213 

TRIAIi— conKniMd. 
difltriot  oourt,  otvU  procedure — 

concluded. 

issues  of  fact,  arise  how   3126 

brought  to  trial  by  either  party,  3132 

_  jury  waived  unless  demanded  3129,  3167 

demand  for,  deposit  1002,  3129 

jndgment  on  dismissal  3181 

in  absence  of  adverse  party,  3179 

calendar  made  up  by  clerk   3131 

causes  remain  until  disposed 

of.  3131 

reinstatement  of  case.   3131 

continoance,  affidavit  3133 

conditions  3134 

to  further  develop  mine..  3134 
jury,  how  drawn,  etc— See  /luy.. 3135-3161 
selecting,  drawing,  and  summon- 
ing 1291-1323 

verdict  3162-3166 

order  of  proceeding   3147 

charge  to  jury  3147-3161,  3156 

special  instructions  3153,  3156 

exceptions— See  Exertions  3282-.32('0 

new  parties   292f> 

by  the  court  3167-3171 

decision  filed  in  thirty  days,  3168 

*i"ding3  3169,  317U 

references,  etc.— See  RtJ'erees. . .  .31T2-3178 
proceedings  after  issue  of  law  deter- 
mined 3171 

of  quo  warranto  takes  precedence  3^ 

*>y  jury,  jndgment  within  twenty-four 

lioura  3igg 

by  jury  waived  how  3128,  3167 

questions  of  &ct,  by  jury  3147,  3179 

of  law,  etc.,  by  couri  ..  :147,  3479 
provisions  as  to  evidence  applicuule  to 

trial*   3480 

argument  of  counsel,  order,  etc   3147 

district  court,  probate  prooeedings: 
civil  procedure  applicable. . ....  .3778,  4041 

issues  offset  tried  how   4042 

judgment  enforced  as  in  civil  procedure,  404 1 
district  court,  criminal  procedure: 

change  of  venue  4799-4608 

issues  of  fact  arise  how   4309 

tried  by  jury   4810 

jury  trial  may  be  waived  when . .  .4516,  4810 
if  for  lelony,  deft  must  be  present. . .  4811 
if  for  misdemeanor,  presence  of  deft. 

may  be  required   4811 

jury  formed  as  in  civil  action  : .  4812 

calendar,  order  of  trial  4813.  4814 

after  plea,  time  to  prepare  for  b-ial....  4816 

postponement  on  good  cause  4816 

order  of  proceeding   4845 

charge  to  jury   4545 

order  of  argument  4846,  4846,  4847 

defendant  presumed  innocent   4648 
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TRIAIj— continued. 
district  court,  orimlnal  procedure 

— conchuied.  8xc: 

deft,  reasonable  doubt  acquits   4848 

convicted  of  lowest,  when  doubt 

aa  to  degree   4849 

entitled  to  separate  trial   4850 

rights — See  Defendant. 
discharged  to  be  a  witness  for 

the  state   4851 

discharged  to  testify  for  co-de- 
fendant  4852 

when  discharge  a  bar   4853 

for  conspiracy,  evidence   4855 

for  mnrder  when  burden  of  proof  shif^  4856 
for  forging  or  paaeing  forged  papers, 

evidence   4857 

for  abortion,  prostitution,  etc.,  evi- 

dence   4858 

for  existence  of  corporation,  proof. . .  4859 

for  lottery,  etc.,  evidence   4860 

for  fraud,  false  pretense,  etc.,  evidence,  4861 
testimony  of  accomplice  must  be  corro- 
borated  4862 

when  higher  offease  proved   4863 

discharge  of  jury,  lack  of  jurisdiction,  48S4 
'   qaeBtions  of  law,  for  the  court,  4874,  4876 

of  fact  for  the  jniy   4876 

of  law  and  fact  for  jury  in 

criminal  libel   4875 

jnrisdiction  in  another  connty  defend- 
ant held   4866 

arrest  on  warrant  from  proper  county, 

or  discharge.   4867 

court  to  decide  questions  of  law   4874 

defendant  may  be  committed  though 

on  bul   4876 

absence  of  coun^  attorney,  appoint- 
ment of  substitute  4819 

defendant  asked  to  shov  cause  agwnst 

judgment  4914 

if  cause  not  shown,  judgment  to  be 

pronounced  4915 

circumstances  in  mitigation  or  aggrava- 
tion shown  when  4916,  4917 

conduct  of  jury  4880-4887 

charge  to  jury  4876,  4877 

when  subetitute  appointed  for  prose- 
cuting attorney   4879 

exceptions — See  ETxepHons  4043-4949 

new  trial— See  New  TriaL  4950-4954 

competency  of  witness  same  as  in  civil 

cases,  unless  5011 

witnesses  5011-5016 

Juatioe'8  court,  dTil  procedure: 

failure  of  deft,  to  appear,  judgment. . .  3707 

one  hour  to  appear.  3664,  3709 

judgment  after  demurrer   3708 

postponement,  by  court  3710 

after  amendment  3710 


TKSJLLt—conduded. 
Justice's  court,  dvil  procedure — 
conduded.  Skl 
postponement,  when  jury  demanded  . .  3710 

on  consent  3711 

on  motion,  conditions..  371S 
for  more  than  thii^ 

days,  bond.  3713 

issues  of  law  and  fact   3714 

tried  by  court  STIS,  3717 

issues  of  fact,  tried  by  court  unless, 

3716. 3718 

when  one  part;  fuls  to  ai^Mar  3718 

challei^eB  to  jury — Bee  Jyrjf.  sno 

dismissal  37S4 

judgment  entered  immediate^  37SS 

when  trial  by  court   373S 

offer  to  compromise  before   3731 

costs  3731, 3732 

Justice's  court,  criminal  procedure: 

pleas,  three  kinds,  5129 

mnst  be  oral   5130 

when  of  "guilty"  5130 

when  higher  offense  shown  5130 

change  of  venue  5I3S 

*  motion,  how  made. . .  5139 

bad  but  once  6133 

proceedings  after. . . .  5134 

postponement  61^ 

defendant  may  demur  to  complaint. . .  5136 

demnrrer  when  sustained  5137 

trial  by  jury  waived  if  not  demanded,  5139 

jury— See  Jury  6138-6140 

court  to  decide  matters  of  law  5143 

not  to  charge  as  to  &eta  5143 

verdict  6l44-6Ifl 

judgment— See  JudgmetU  6154-6ISS 

execution  jnS7-51SB 

subpoenas— See  Subpcena  B017,  5108 

contempts  3752-3756,  51^0 

rules  for  determining  competency  of 
witnesses  5011,  617S 

TROUT 

protection  of.  lOM 

TRTTST 

deeds  of,  whenToid  2461,  8468,  8174 

in  land  can  only  be  created,  etc.,  bydeed,  S48I 
deed  of,  having  effect  of  chattel  mort- 
gage 150. 106 

trustee  of  express,  may  sue  alone  3802 

deeds  of  railroad  company   444 

pools  and  trusts  unlawful  1752-1762 

deeds,  redemption  32<1 

by  operation  of  law,  note  

generally,  note  ,  2486 

TRUST  AND  aUARAinTY  ASSOOX- 
ATIONS 
See  Loan,  Tnut,  And  Quceranij/  Anod- 
aHotu  4SS-iM 
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rBXTST  DEEDS  8bc 

included  in  chattel  mortgage  169,  166 

mortgage  not  deemed  a  conveyance  what- 

ex-er  its  terms  3517 

"when  void  ai!  agaiQRt  creditora  . . .  .2466,  2474 
caiiccllatioD  b;  marginal  entry  on  record,  3004 
TedemptioD  of  property  sold  under   3271 

TRTTSTBB 

of  Bcfaoob— Sea  School*.  1603-1836 

enibexzIemeDt  by   4377 

of  express  tnut,  definition  S903 

may  sue  alone  2903 

may  sell  chattel  under  mortgage   160 

compensation   165 

costs  in  action  by  or  against   3346 

matters  relating  to  estate — See  Probate 
fraetice. 

of  religions  and  social  corporations — See 
C^frporatioru  346,  347 

mmj  cancel  mortgage  in  recorder's  office,  2001 

when  sheriff  to  act  for  trustee  in  tmst 
deed   3271 

combioatioii  with,  as  trust,  pool,  atfr,  for- 
bidden  1764 

laborer's  wages  a  preferred  debt  on  prop- 
erty in  hands  of.  85,  1344 

throngh  gronnd  of  another,  right  of  way. .  3588 

TUKKFIKS  OATE 

maliciouB  iqjory  to,  penalty   4437 

BIKTAH  COUNTY 

boundaries   481 

ttkoijAimbd  property 

in  hwids  of  the  law  5121 

in  probate  conrt,  dispontion  3968^976 

TTNBEBTAKINa 

on  appointment  of  receiver  3116,  3117 

to  officer  on  levy  of  execution   3242 

on  continuance  in  justice's  court.  3713 

on  appeal  for  costs  and  damages   3305 

for  stay  of  execution  3307-3310 

in  criminal  matters — See  Bail. 

generally,  qualifications  of  sureties   3493 

snbstitation  of  surety  to  principal's  rights, 

3270,  3496 

deposit  instead  of.   3494 

notreqtiiredof stateorpubliccorporation,  3495 
snbrogation  of  surety  to  rights  of  judg- 
ment creditor   3496 

tmst  and  guaranty  oSfl'Dmay  act  as  snreOr, 

424,  425 

on  proaeentionof  work  in  eminent  domain, 

3597,  3604 
judgment  on  motion  against  aareties  on 

sheriff  *s  indemnity  bond   3492 

onarreat,  civil  (J.  C.  3698),  3013 

qualifications  of  bail   3025 

by  defendant  for  release  3018 


TJNDERTASIttGt—conduded.  sbc. 
on  an-cst,  by  defendant,  refusal  to  accept, 

justification  ....  3024 

must  be  filed   302:! 

on  replevin  {J.  C.  3706),  3048 

deft,  may  except  to  sureties,  3049 

for  return  of  property   306O 

justification  3025,  3051 

qualifications  ofsureties,  3026,  3052 
on  injuncUon,  exception  to  sureties,  jngti- 

fication   3060 

on  attachment  (J.  C.  87D3,  3705),  3067 

by  deft,  to  retain  property,  3069 
when  delivered  to  deft   3083 

UNIT 

to  measure  water,  "second-foot"  1S8B 

"act«-foot"  1883 

UNITED  STATES 

constitution  of,  pp.  1-19,  this  volume. 

may  include  what   2498 

commissioners'  coui-ts,  records  of   2480 

governor  is  official  representative  of  state 

in  communication  with   2403 

court,  atty.  gen.  to  appear  in,  for  state. .  3438 

congresa,  election  of  members  of   886 

coll^  of  electors   884 

government  of,  state  laws  and  reports 

for  2409,  3410 

judge  to  receive  state  laws  and  reports, 

2409,  3410 
president  and  vice-president  may  be 

named  on  ballot   839 

state  land  to  be  apportioned  to  various 

grants  by   2328 

prisoners  received  at  state  prison   2256 

officers  exempt  from  military  duty  1425 

army  regulations  apply  to  militia   1434 

court,  liens  of  judgment  of,  effect,  1289,  1290 

property  of,  exempt  from  taxation   2503 

prisoners  confined  in  county  jails   581 

control  of  lands  granted  to  state   2325 

8ur\'eys,  definition  of,   2337 

grant  of  arid  lands  accepted  by  state   2372 

acceptance  of  land  grant  in  lieu  of  school 

lands  2401,  2402 

UNITED  STATES  MABSHAL 

sberiff  to  make  deed  for,  when   3269 

UNIVERSITY  OF  UTAH 

continued  a  corporation,  powers. .  .2290,  S291 

head  of  state  educational  ^stem.   3393 

fiscal  year  begins  July  1   3303 

may  confer  degrees   3304 

preparatory  course   2308 

free  to  residents,  entrance  fee   2309 

professorship,  founding  and  naming  ....  2310 
nominating  first  incumbent,  2311 

in  perpetuity  2312 

lectureship,  fellowship,  founding.  2313 

incumbents  2314 
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UNTVBBSITY  OP  VTAS— concluded,  bbc. 
land  funds,  etc.,  taroed  over  to  land  com- 

misaionei-s   2369 

board  of  regrents: 

constituted  hov,  terms  2064,  2293 

uatliB  and  boads   2294 

powers,  ezecative  committee   2295 

chairman,  secretary   SS96 

faculty   2297 

appointed  by,  salaries   2288 

president  a  member  of  state  board  of 

edncstion.....  SS99 

contracts  wiUi  iutructOTs,  etc.,  deter- 
minable at  pleasure  of   3300 

may  accept  gifts,  devises   2301 

Rerve  without  salary,  expenses  paid . . .  2302 

contracts  for  supplies,  etc  2067,  2069 

officer,  etc.,  not  to  be  inter- 
ested in   2066 

to  manage  state  branch  normal  school,  2319 

may  adopt  by-laws  S286 

normal  sohool: 

a  branch  of   2305 

scholarships,  appointments  3305,  2306 

certificates  and  diplomas   2307 

branch,  where  to  be  located  S316 

lite  to  be  selected  2317 

commisuon,  appointment. . . .  2317 

powen  2318 

location,  conditions   2319 

&Uare  to  maintain,  land,  etc., 

reverts   2320 

miaoellaneoiis : 

obligations  of  holders  of  normal  echol- 

81  ships  to   2307 

leave  of  absence  from,  of  normals —  2307 
no  partisan,  political,  or  sectarian  in- 

stniclioQ  given   2300 

no  political  or  religious  tenet  atest  for,  2309 
drawing  biennial  appropriations  for. . .  2303 
normal  certificates,  etc.,  of,  in  state 

school   1767 

accepting  normal  diplomas  of  school 
teachers   1925 

TTNIiAWFUI.  ASSEOiBLT 

de&ned   4304 

magistrate  failing  to  disperse   4307 

punishment  of   4305 

remaining  at,  after  warning,  penalty   4306 

UNLAWFUL.  OOHABITATION 

a  misdemeanor,  punishment   4209 

UNI^AWFUL.  DBTAINSR 

See  ForcibU  Entry ^  Etc  3573-3687 

XJNWRrPTBN  LAW 

of  another  state  or  country,  how  proven . .  3381 

common  law  of  England  in  force   2488 

rules  qualifying,  2488,  2489,  4052 

equity  prevails  over   2489 

decisions,  note   2488 


X7SSS  AND  TBTTEITS 
See  TVtuU. 

USTTBPATION  OF  OFFK3H  OR 


TRA3HOHIBBI  8k. 

See  Quo  Warranto  38Q0-38X 

UTAH 

See  State. 

UTAH  COUNTY 
boundaries.   4B 

UTAH  REPORTS 

distribution  of.  '3409 


VAOANOY-See  Qffieen. 
in  state  or  district  office,  how  filled, 

785,787,  S408 

county  board  to  fill  certain, 

487,  (snb.  5)  Sll,  503,  1088 


in  county  board,  how  filled   497 

in  office  of  legislator  or  congressman. ...  784 
in  office  of  judge  doei  not  aflfect  proceed- 
ings  717 

in  office  of  registry  agent,  filting  TN,  819 

in  sheriiPB  office  by  commitment  Eur 

sixty  days.   6SS 

in  office  for  receiving  illegal  few  lOSS 


in  office  of  school  tnuteea,  how  filM, 

1819-1814 

in  city  board  of  education,  how  filled...  1899 
in  nomination  to  public  office,  how  filled,  SH 


in  judge  of  election,  how  filled   8(4 

in  electoral  college,  filling   S83 

in  office,  aa  a  reanlt  of  election  conteit, 

when   936 

VAOATINa 

city  or  town  plat  9018,  90U 

VAORA1TT8 

cities  may  punish  (^ab.  63)  908 

towns  may  punish   30d 

who  are,  punishment   447S 

VAUDATION 
of  defectiTB  instroments  of  zeo«d,  9007-8010 

VALUB 

defined   3506 

VAAIA2TOB 

when  material   3001 

how  immaterial  treated.   3008 

when  not  variance  but  iailnn  of  i»oof-  • 
acquittal  on  grounds  of,  not  a  bar   4793 

VSNIRB 

open,  shall  issue  when  1313 

service     by  mail  1315 

VEINUB,  OHAKOa  OP 

'  district  coort,  civil  cases  2934-3837 

probate  cases.  -ff^ 

townsite  cases  2^0 

criminal  cases  479Mt^ 


costs^  coun^  charge,  539 
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^TENXTIS,  OHANOB  OF~etmduded.  bwj. 

Jtrntice't  conrt,  civil  cases   3669 

crimiDal  cases  5133-^134 

prelimiiiai7  examination,  4660 

  proceedings  to  keep  peace,  4527 


ol'vU  procedure: 

generally  (J.  C.  3725),  315&-3166 

wbeD  prevented,  case  again  tried  3158 

seated,  may  be  ordered   3159 

how  declared,  form  of.   3160 

jury  may  be  polled  3160 

when  iafonnal,  proceedings  thereon. .  3161 
"general"  and  "special"  defined....  3163 
when  "general"  or  "special"  may 

be  rendered   3163 

in  action  for  recovery  of  money,  etc. .  3164 

for  speoiBc  personal  property  3165 

tot  forcible  entry  or  detiUner.  3684 

entry  of  3166,  3191 

CAM  reserved  after.  3166 

in  action  of  ^ectment  ,  3513 

in  prooeedings  agunat  joint  debtws 

not  served  3206 

jn^  be  vacated  by  court   3398 

deemed  excepted  to   3283 

ipronnds  for  new  trial  in  finding   3293 

ttzeeption  to,  most  specify  what   3284 

notice  of  motion  for  new  trial   3294 

is  part  of  judgment  roll  3197 

may  be  reviewed  on  a|^>eal   3304 

judgment  entered  witUn  twenty-four 

hours  3191 

by  three-fourths  of  jniy  3160 

on  inquests  1221-1240 

in  water  right  cases  1274 

•orimincJ  procedure: 

when  defendant  must  be  present   4889 

when  several  defendants,  jury  may  dis- 
criminate  (J.  C.  5148),  4894 

return  of  jury  when  they  have  agreed, 

(J.  C.  5145),  4888,  4890 

form  of,  generally   4891 

nf>t  rendered  in  absence  of  jurors  ....  4888 

jury  to  find  degree  of  crime   4892 

no  conviction  can  Be  had  nnless  by. . .  4516 
!  of  acquittal,  deft,  to  be  discharged. . .  4899 

!  of  lessor  offense  or  attempt   4893 

reconsideration, when  directed  bycourt,  4895 
joint  defendants,  verdict  against  one  or 

I  more,  retrial   4894 

'  when  informal  verdict  persisted  in  . . .  4896 

i  polling  jury   4897 

verdict  read  and  recorded   4898 

of  guilty,  defendant  remanded   4900 

promise  to  give  certain,  a  crime  4108 

I  influencing  juror,  a  crime  4104,  4107 

exceptions  4943-4949 

former,  cannot  be  used  on  new  trial . .  4951 
new  trial  after,  on  what  grounds   4952 


1217 

VBRDIOT— concfedftj. 
criminal  procedure— eoneftuJei?.  bec. 

arrest  of  judgment  after   4901 

judgment  rendered  at  least  two  days 

after   4906 

after,  matter  in  aggravation  or  mitiga- 
tion  4916,  4917 

See  Judgment  4905-4923 

on  inquiry  into  sanity   4932 

justice  of  the  peace  to  give  judgment, 
when  5164 

VEBIFIOATION 

of  complaint  in  divorce  1811 

when  compluDt  is  verified  answer  mast 

be.   2883 

certain  allegations  admitted  unless  an- 
swer verified,  exception  2984,  2985 

of  complaint  before  judgment  by  default,  3179 
of  statement  on  confession  of  judgment,  3214 

of  bill  of  costs   3350 

of  criminal  complaint  4534,  4613 

when  state  officer  is  plaintiff,  answer 

must  be  verified   2983 

must  state  what  in  all  cases   3983 

when  attorney  or  other  person  may  make, 

facts  specified   2983 

may  be  made  by  officer  of  a  corporation,  2983 
pleadings  in  joatice's  court  not  verified, 

except  3685,  3722 

complaint  and  answer  in  forcible  entry, 

etc   3585 

of  return  of  apprusers  . . . . »   3644 

inventory  by  executor  or  administrator,  3844 

by  guardian  4010 

of  claim  presented  against  an  estate. . . .  3852 
of  petition  for  sale  of  decedent's  real 

property   3888 

of  petitioQ  by  guardian  3993,  4015 

VESSEL 

definition  of.   2498 

iignring  or  destroying,  penalty  . . .  .4439,  4436 

VESTED  BIGHTS 

not  impaired  by  act  relating  to  state  lands,  2364 
not  affected  by  provision  validating  de- 
fective records   2010 

to  use  of  water,  adjustment   1272 

to  water  not  impaired  by  repeal   1287 

not  affected  by  revision   2483 

VETO 

of  items  in  appropriation  ordinance  by 

mayor   igg 

of  governor.  Con.  art  7,  sec.  8. 
VIEW 

of  premises  by  jury  8152,  4870 

VINEGAR 

manufacture  and  sale  of  adulterated  ....  4283 

wrongful  branding  of,  forbidden   4284 

barrels  to  be  marked   4285 
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VINBOtAR-amduded.  8k. 
dilution  of,  forbidden,  unless  marked. . .  4388 
penalty  for  riolatiug  provisioQB   4387 

VITRIOL 

throwing  upon  person  of  another,  penalty,  4194 

VOIiUNTART  MAITSLAUaHTEB 
defined,  paaishment   4163 

VOTER 

8^'Eleeiiona. 

of  stock  ii}  private  corporation  335,  336 

petition  of,  for  free  public  library.  .1360,  1369 

registration  of,  prior  to  election  795-821 

to  mark  ballots  at  election,  how  847,  851 

time,  etc.,  allowed  at  elections. ,.   849 

bribe  to  or  by,  unlawful   892 

fraud  by,  at  election,  nnlawfoL  894,  896 

bet  or  wager  with,  aniawfal   697 

intimidating  or  obBtructing,  nnlawfal}  898,  899 

exposing  ballot,  penal^   903 

rerealing  vote,  penalty   808 

WAO-BB 

with  Toter  at  elecUon,  nnlawfol   807 

WAGES 

what  exempt  from  execution  3243-3245 

preferred  debts  85,  1344-1346,  1408 

'  attorney's  fee  when  laborer  sues  for   1347 

enforcement  of  claim  for   1345 

contesting  claim  for  1346 

costs  to  be  recovered  in  action  for   1346 

not  to  be  reduced  for  time  taken  for  em- 
ployee to  vote.   899,  910 

of  jadgmeot debtor,  exeention  3346 

Bee  Xieiu, subhead,  "mechanics".  .1373-1400 

WAIVER 

of  summons   3945 

Gupplemental  pleadings  not  a  miver   3998 

of  juiy  by  not  demanding.  Con.  art.  1, 

sec.  10  .'   1002 

by  failure  to  demur.   2967 

by  failing  to  object  to  information,  etc.. .  4773 

WAR 

cause  for  removal  of  court   707 

effect  upon  statute  of  limitations   2893 

WARD— Sec  I'robate  Fradice,  subhead 
''guardian  and  ward." 

WARDEN 
of  state  prison — See  State  /Hmh,  anb- 

head  "warden"   2225 

fish  and  game,  state   1034 

county  1038,  1039 

WAREHOUSEMEN 

.   lien  on  property  for  storage  1403 

WARRANT 
of  arrest — See  Arrest 

in  civil  cases— See  Arrest   3014 

to  compel  attendance  of  witnesses, 

3435,  3437 


WARRANT— con«na«i. 
of  arreat — concluded.  8tc 
on  information  of  crime  committed  . .  4SI% 

form  of   .(J.  C.  6136),  4616 

magistrate  may  insert  clause  to  arrert 

in  any  county  46W 

must  specify  what  4617 

■    to  whom  directed  4618-W3& 

how  served,  disposition  of  defendant 

—See  Arrat  4e21-IBM 

arrest  made  without  wheD  4^ 

must  be  shown  46C 

when  force  used  to  serve  4644-4646 

prisoner  must  be  taken  before  nagis- 

trate  4623,  4829,  4647.  4646 

by  telegraph   3337 

retnra  of.  3337,  463S 

for  fngitire  from  justice  61^ 

for  refusing  to  produce  will  8786 

olty: 

powerto  issue  for  money  borrowed. . .  906 
auditor  to  keep  record  oi  outstondia^  ^ 

statement  publislied  annually   231 

treasurer  to  cancel,  when  paid   38 

to  turn  over  month^   SS> 

pi^  money  only  upon,exeept,  3S 
must  pay  in  order  preseuted,  3S4 
to  keep  r«g;ister  qteeiiying 

detula.  

to  report  to  council   237 

council  shall  examine  same   337 

county ; 

warrant  book  kept  by  auditor   510 

must  state  liability   605 

form  of.  J   •» 

auditor  to  draw  when  

to  publish  annoal  statement . .  613 

coanlf  board,  drawn  by   "37 

treasurer  must  pay  in  order  presented, 

537,556,5a 

treasurer  must  register  unpaid  637,  557 

unpaid,  bear  five  per  cent  interest —  ^ 

call  for,  published  558,  559 

interest  ceases  after  call   559 

when  paid  amount  must  be  noted  upon  .')63 
priority  waived  by  non-presentation  . .  ^ 
salaries,  county  officers,  drawn  when. .  1014 
Bdhool: 

for  county  apportionment.   1775 

for  board  of  examiners  of  teaeheia. . .  17M 

expense  account  of  stale  supt  1798 

for  coun^  treasurer's  services.  17^ 

for  snperintende'nt's  salary  2057 

for  expense  of  institute  ITBS 

of  state  auditor  on  treasurer  18S3 

district,  received  for  school  taxes  26'* 

state: 

register  of  2421 

drawn  when  by  auditor. ..."  24-' 

for  school  fund  '^42:t 
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'W.AJIBANT— r<.jtclud«{. 

Bt&te — concluded.  Bsc. 

drawn  in  order  tixed  hy  exatniaera  242.4 

on\j  on  approval  of  examiners, 

exception  936,  946 

1o  apecify  what   2421 

auditor  to  furnish  state  ireasurer  list 

of,  monthly   2421 

to  affix  seal  to   2421 

treararer  shall  paj  when  presented  . . .  2426 
to  take  receipt  aod  cancel . . .  2428 
to  report  tdoDthl;  to  auditor 

amonnt  paid  upon   2428 

unpaid,  register  of   2430 

post  list  of,  when  payable   2431 

•  reservoir  fiind  draw  interest . .  2396 

illegal,  examinera  to  stop  paymeat . . .  947 

for  interest  on  state  bonds  1419 

■alaries,  state  officers,  quarterly   2053 

half,  county  officers  1012 

xcdsoeUaneous : 

on  drainage  districts  769,  779 

taken  in  payment  of  taxes  when   2612 

purchase  by  officers  unlawful   4326 

and  bonds  to  be  certified  to  be  within 

debt  limit  146-149 

land  issued  by  governor..   2403 

bounties  for  wild  animals,  etc. .  .2040,  2042 
on  judgment  for  illegal  taxes,  a  pre- 
ferred clum   2685 

of      board  of  education   1908 

"WARRANTY  DBBD 

abort  form   1981 

covenants  implied  . . .  .>   1981 

-WASATOH  OOUMTT 

boundaries.   483 

'WlAJBHlKaTON  COUNTY 

bonndaries   484 

-WASHmOTOlTS  BXRTHDAT. 

a  legal  holiday.  1145 

WASTB 

decisions  on,  note,   2488 

on  premises  sold  under  execution,  re- 
strained 3266,  3518,  3519 

of  estate  by  guardian,  damage  treble. . . .  3507 

by  joint  tenants,  damage  treble   3507 

hy  tenant,  damage  treble   3507 

in  common,  damage  treble. . .  3507 

by  executor  or  administrator  3837,  3916 

of  surplus  water  prohibited   1267 

judgment  for,  in  forcible  entry  and  unlaw- 
ful detainer  3510,  3584 

by  occupying  claimant   2036 

action  for,  limitation  three  years  2377 

who  may  sue  for,  treble  damages. .  .3507-3510 

iqjuried  to  trees,  treble  damages   3506 

damages  limited  if  timber  needed  for 
bighwi^   3509 


WATER  AND  WATER  RIGHTS  Saa 
general  provisions  concerning  city — See 
Cities,  subhead  "  water  and  waterworks." 

waste  of  surplus  prohibited  1267 

damages  for  unlawful  taking  of.   1285 

malicious  injury  to  appliance,  penalty. . .  4449 

drawing  by  opening  stop-cocks,  etc   4449 

using  or  turning  another's,  penalty,  4372,  4450 

penal^  for  interfering  with   4451 

infringing  upon  rights,  trespass. . .  .4372,  4449 
befouling  stream  by  sheep-waahibg,  cor. 

rals,  etc.,  penalties   4374 

water  masters  to  obey  state  engineer. . . .  2453 
town  or  ci^  may  incur  indebtedness  for, 

how   306 

supply,  reservations,  land  commissioners 

to  make   2360 

state  engineer  to  supervise  storage  works,.  2461 
to  keep  record  of  measure- 
ments  2452 

to  instruct  as  to  measure- 
ment   2457 

court  may  order  drawn  from  reservoir, 

etc.,  when   2455 

reservation  of,  for  propagation  of  fish  . .  1063 
supply,  reclamation  and  sale  of  desert 

lands   2374. 

right  from  state  passes  with  land  con- 
veyed   2399 

appropriation : 

rights  acquired  by  appropriation   1261 

riparian  right,  doctrioe  of,  note   1261 

beneficial  use,  abandonment   1262 

point  of  diversion  may  be  cbanged. . .  1263 
use,  but  not  place  of  use,  may  be  varied,  1263 

mingling  and  reclaiming  water   1364 

equality  of  rights,  vested  rights   1265 

secondary  rights  defined  1S66 

•     returning  unused  water  to  secondary 

owner  1267 

notice,  posted  wbere  1268 

to  show  feet  claimed   1268 

purpose,  etc  1268 

means,  ditch,  etc  1268 

date,  name  1268 

notice,  filing  with  recorder  1269 

must  begin  work  within  forty  days  1270 

ditch  or  finme  must  be  adequate   1270 

failure  to  comply,  forfeits,  when  1271 

recordlnsr  ezistinGr  rigrhts: 
within  one  year  from  March  11, 1807..  1272 

failure  not  a  forfeiture  1272 

record,  prima  facie  evidfince  1273 

measurement  of  water: 

standard  unit,  second-foot   1282 

acre-foot  defined  1283 

slate  engineer  to  give  information   2457 

existing  oompaniea: 

repeal  does  not  affect   1287 

rights,  powers,  privileges  1287,  1288 
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WATHR  AITT  WATER  RIOHTS-eon. 
eaclBtlTig  companies— eonefwfotZ.  Bsc. 

diBBolutioQ,  abandonment  1288 

may  subscribe  for  stock  in  mmilar 

coinpanj   1276 

nlBoeUaneouB : 

what  exempt  from  execution  1160 

from  taxation  2503 

action,  joinder  of  parties,  procedure. .  1274 
company  may  purchase  other  stock. . .  127S 

rights,  etc  1287,  12B8 

right  of  way,  to  construct,  etc .  .1277,  35B8 

canals,  etc,  over  highways   1127 

must  keep  bridges,  etc.,  in  repair,  1127, 1279 

right  to  enlarge  existing  canal   1278 

joint-users  liable  for  repairs  1280 

appurtenant  to  land,  passes  by  deed. .  1261 

exempt  from  taxation   2503 

from  executioa  1160 

apportionment  among  users   1284 

Dnlawful  taking  of  water,  penalty  ....  1285 
obfltiuction  of  canals,  etc.. . .  1286 
iignring  dam,  canal,  etc.,  penalty. ....  4434 

larceny  of  water,  penalty  4373,  4450 

water  itgoring  highway,  peoal^  1139 

inspection  of  irrigation  woriu,  etc,  by 

state  engineer.  3463,  2465 

regnlations  of  fish  and  game  law,  1034-1066 
works,  construction  to  reclaim  arid 

lands  2372-2388 

of  state  lands,  constntctioo  of  reser- 
voirs for  purpose  of  2389-2400 

from  state,  pass  with  land  conveyed  . .  2399 
right  of  way  for— See  Eminent  Do- 
main 3688-3608 

WAYKB  COUNTY 
booadaries.   486 

WEARINa-  APPARBL 

exempt  from  execution   3340 

WBA8ELS 
bounty  for  killing   3039 

WEBER  OOUNT7 

boundaries.   486 

WEIGHTS  AND  MEASURES 

county  clerk's  fees  for  sealing  972,  2729 

U.  S.  standard  only  is  legal   2724 

State  auditor  is  state  sealer  of,  duties,  etc.,  2725 

comity  clerk  is  a  county  sealer  of   2726 

set  of  standards  for.   2726 

duties   2727 

fidse  Btandards,  short  weights,  penalties,  2728 

powers  of  cities,  etc.,  not  abridged   3730 

fee  for  sealing,  etc   972 

false  use  of;  penalties  4404-4407 

WHIPPOORWILLS 

protection   1057 

WIDOW 

decedent,  property  set  ande  for  2826-2829 


WIDOW— concluded.  ta. 
hanng  estate  of  her  own  not  to  share 

.   with  children  when   38f7 

right  in  hod»Dd*8  property  2836-2828 

homestead — See  HometUad. 

WIFE 

See  Husband  And  Wife  119S-1S07,  3904 

WILD  ANIMALS 

destruction  of,  bounty  "SOCH 

WIZJ>OATS 

destruction  of,  bonaty   2039 

WILFULLY 
interpretation  o^  in  penal  code  lOSH 

WILLS 
ezeootlon; 

incladee  codidl  SOS 

who  may  make   2731 

married  man  limited  in  devising.  S731 

frand,  dnress,  etc.,  invalidates  S131 

married  woman  may  make  as  if  sole. .  S133 

who  may  take  by  2734 

corporations  may  take  if  authorized. .  3734 
most  be  snbscribed  before  witnesses  . .  2735 

declared  before  witoeases.   2735 

attested  before  two  witnesses.  2735 

witness,  most  add  residence   2737 

invalid,  unless  formally  executed  3408 

olographic,  defined  S73S 

nnnenpative  274S 

reqoisites  to  validity.   2747 

proof  of  words,  written,  3748,  3790 

mutual  will  valid  2738 

death,  etc,  of  witness  does  not  defeat 

probate   2739 

may  be  deposited  with  conn^  clerk. .  S740 

conditional  will,  probate  of   9741 

gift  to  witness,  void,  except   8743 

when  witness  an  heir,  effect   8743 

foreign,  valid,  if  valid  where  execnted, 

9744,  3832 

republication  by  codicil   374l» 

revooatiott: 

by  married  woman  2733 

mutual  revoked  by  one  3738 

of  written  will  CT» 

cancellation,  proof,  to  witnesses  27SO 

of  will  in  duplicate  S751 

by  subsequent  will  '27o3 

effect  of  ante-nnptial  contract  27M 

contract  of  sale,  not  2755 

incumbrance,  not   2756 

partial  disposal,  not  87S7 

when  conveyance  is  87SS 

revokes  codicils  9TS9 

Interpretatioii: 

testator's  intention  governs   2767 

uncertainty  determined  how.  2768 

rules  herein  prescribed  govern,  unless,  2769 
several  coDstxned  together.   2770 
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w  xiSLa—aintinued. 
interpretation— eoncIw2«(i.  sbc. 

parts  of  construed  together   2771 

distinct  devise  not  atflected  hj  iaference,  2772 
ambiguous  in  part  maybe  explained  1^ 

other  parts  2773 

of  foreign   2832 

words  taken  in  ordinary  sense   2774 

«U  prorisions  effective  if  possible   2775 

total  intestacy  to  be  avoided   2776 

technical  words  in  technical  sense ....  2777 
not  necessary  S778 


"hein"  notreqiusitetodeiriaeafee..  S779 
devise  passes  entire  estate^  unless,  S766,  2779 
property  embraced  iQ  power,  passes  by,  2780 
when  all  of  testator's  passes. .  2781 


residDary  clause,  real  proper^   2782 

personal  property. . .  2783 
"h«rs,"  "reUUons,"  "  next  of  kin," 

etc   2784 

heits,  etc.,  words  of,  donation  not  lim- 

*   itatiou   2785 

words  referring  to  death,  survivorship,  2786 

devise  to  a  class,  incLudea  whom   2787 

when  realty  deemed  pRraonalty   2783 

nnbom  child  included  in  class   2789 

imperfect  descriptions,  evidence  to 

perfect   2790 

when  devises  and  bequests  vest  

vested  disposition  not  divested,  unless,  2792 
death  of  devisee  before  testator,  eCfect, 

2764,  2793,  2794 

conditional  disposition,  defined   2795 

condition  precedent,  defined.   2796 

property  vests,  when,  2797 
performed,  when ....  2798 

condition  snbseqnent,  defined   2799 

devise  or  legacy  to  more  than  one  per- 
son, to  owners  in  common   2800 

advancements  not  ademptions,  unless, 

eff'.'ctof.  •J7(i;t 

ffenwal  proTisions: 

legacies,  classified,  specific  2eiOS 

annuity,  residuary   2803 

demonstrative,  general   2802 

debts,  estate  chargeable  with, 

2731,  2803,  282S,  2828,  3847 
debts,  order  in  which  property  resorted 

to     2804 

debts,  contribution  among  devises,  etc.,  2805 

bequest  of  debt  due  from  executor   2806 

proper^  resorted  to  for  payment  of 

legacies.   2807 

l^iacies  to  kindred  chargeable  last. . . .  2808 

abatement  by  classes   2809 

title  passes  by  will.   S810 

possession  obtained  from  representative,  2H10 

sale  in  certain  cases  2810 

heir's  conveyance  good  notwithstand. 
iug  devise,  when  3811 


1221 

WmLQ— concluded. 
general  prorlalona— condwiAj.  sec. 
legatee  for  life  to  give  acknowledgmen'> 

to  successor   2812 

bequest  of  income,  etc.,  accrues,  when,  2813 

satisfaction  of  legacy  before  death  2814 

legacies  and  annuities  when  due   2815 

bear  interest  from  when  2816 

express    intention  governs 

when  2817 

when  penoa  not  expressly  named  ex- 
ecutor 3818 

anthority  given  to  executor  to  appoint 

executor,  void  3S19 

authority  of  executor  before  qualifying,  2630 
made  prior  to  May  31,  1884,  not  af- 
fected hereby   3821 

what  law  governs  construction   2822 

person  kilting  another  not  to  inherit 

from  deceased   2823 

succession — See  Suceesaion  2824-2850 

after-bom  child  succeeds.  .3760,  2789,  2846 
child  unprovided  for  succeeds,  unless,  2761 
share  how  made  up,  2762 

advancements,  effect  of.  2763,  2801 

devise  of  land  passes  entire  estete,  un- 
less  2765,  2779 

afler-acqnired  property  passes  by,  un- 
less 2766,  2781 

not  affected  by  the  statute  of  frauds. .  2462 

custodian  to  deliver  to  court   3785 

who  may  petition  for  probft*e  of   3786 

arrest  for  refusal  to  produce   378.'> 

a  convict  may  make.   4503 

probate: 

where  proved  3774 

petition  for,  what  to  contain   3787 

notice.  '3789 

hearing,  contest.  37^9,  3796 

no  contest  :t792 

certificate  of  proof  attached  to   :i794 

olographic,  how  proved  . .  .2736,  3403,  3404 

contesting  probate  of.   3792 

will  after  probate   3796 

limitation   3196 

probate  of  foreign  3806-3808 

of  lost  or  destroyed  3809-38U 

revocation  of  letters  3797 

costs  in  conteat   4045 

nuncupative,  within  what  time  pro- 
bated  3790 

petition   3790 

contested  3791,  3796 

Wri'NBSS 
to  ocmireyaiioe: 

must  be  credible   1988 

when  grantor  unknown  to  officer  taking 

acknowledgment   1988 

proof  of,  by  subscribing  witne-ses  ....  1991 
by  handwriting  1991,  1995 
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W  VL'SEBS— continued. 
to  oonvey&noG— concluded.  Sea 

must  be  Icdowd-  to  officer   1993 

form  of  certificate  of.  1989,  1990 

BubpcBoa  for  witness  to  1997 

disobedience  to,  penally  1998 

to  will: 

testator  mast  sign  in  presence  of  2735 

each  must  sign  name,  etc  2735,  2737 

not  required  to  olographic  will   2736 

■□beequent  iacompeteooy  doei  Dot  in- 
validate   2739 

l^fts  to,  void  nnless  there  are  two  other 

competent  witnesses   2742 

if  competent,  entitled  to  what   2743 

two  required  to  nuncapHtive  will   2747 

oivU  prooedure: 
eontinoance  in  absence  of  (J.  C.  3712),  3133 
testimony  most  be  mate- 
rial  (J.  C.  3713),  3133 

deposition  of  witness  pres- 
ent may  be  taken, 

(J.  C.  3713),  3134 

«rd«r  of  testimony  on  trial  3147 

in  rebuttal  3147 

most  attend  on  supplementary  proceed- 
ings 3375,  3278 

who  may  be  3413,  3414 

judge  or  jnror  may  be  called  as  3416 

credibility,  jurors  judges  of  3412 

interpreter  may  be  snmmooed   3416 

testimony  as  to  unwritten  law   3381 

writing  proved  by   3403 

by  handwriting   3403 

by  subscribing  witness,  3403 
by  one  who  sawwriiing 

executed   3403 

when  subscribing  wit- 
ness denies   3404 

pe^nty  and  treason  must  be  proved  by 

more  than  one   4854 

depotition  generally.  3439,  3449-3465 

testimony  may  be  taken  without  a  oom- 

miBsion   3464 

fees  and  mileage   994 

paid  in  advance  when  998,  3419 

provisions  as  to  trial  before  jury,  ap- 
plicable to  all  trials   3460 

proMedings  to  perpetuate  testimony, 

3466-3472 

mbpcena  defined,  books  produced  3417 

issued  for  what  purpose, 

(J.  0.  3735),  3418 

service  3410 

iggoed  by  county  board  520-523 

by  county  auditor   610 

by  any  court   697 

byboard  ofexaminers,  933 
of  labor.....  1330 
subpoena  issued  by  assessor  iSrIl 


WITNBSS— eonfiniMfi. 
oivil  proo&dxjre—amduded.  m 
subpoena  issued  by  milhaty  couit. ....  Ittl 

by  land  board.  SM7 

by  bank  examiner  . . .  S40 
by  board  of  eqnaliu- 

tion  SSn 

concealed,  breaking  indoaure  to  serve,  30^ 
not  compelled  to  leave  county,  except,  301 

present  in  court,  must  testify  3til 

disobedience,  a  contempt  

forfeiture  for  34H 

contempt  for  unlawfully  detaining  33SB 

punishment  (or  3356-3373 

absent,  warraat  for  3fiS 

contents.  SOS 

when  witness  a  prisoner  3427-34tt 

deposition,  when  out  of  county  3ttl 

served,  must  attend  and  answer  3430 

certutt  privileges  specified.  301 

rij^ts  specified   3431 

exempt  from  civil  arrest  3M 

nnlawinl  arrest  a  contempt  SW 

arrest,  good  fiuth,  officer  excined —  SOi 

release  on  affidavit  SOI 

courts  ehall  diachai^  SOI 

oaths  and  affirmaUons.  SOT 

who  may  administer.  3417 

form  of  Sm 

court  may  vary   3499 

witness  not  a  Christian  34# 

declaration  instead  of.   3441 

privileged  commanications  3414 

transcript  of  evidenoCf  nee  on  siriisfr- 

quent  trial  34IS 

separation  of,  court  may  order . .  .698,  3477 
probate  prooedure: 
will  proved  by  one  witness  where  not 

contested  

olographic  will  proved  asother  private 

writings  3736,  3403,  SIN 

contest,  testimony  lednced  to  writing.  37B 
witnesses  must  M  be  preeeat,  37tt 
handwriting,  when  proved...  37M 
lost  will,  testimony  reduced  to  writing, 

3809-3811 

nuncupative  will,  testimony  written. . .  3799 

oivil  procedure  applicable  3719 

orlminal  procedure: 

complaining  of  threatened  offense. 

deposition  taken  when  4SB 

examination,  on  information  of  ^rime 

committed   4613 

examination,  subpoena  4664 

deft  must  be  present. . .  4601 
may  cross-examine,  460B 
deft,  need  not  testify  ^^inst  himself,  45U 
refusal  to  testify  not  to  prejudice,  5015 
teKttmony  may  be  nsed  at  subsequent 
trial  when  5013 
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W  WNasa— continued. 

ozdminal  prooedure— conc2u<2«(i.  bec. 

hasband  and  wife  as  4515,  6014 

defendant  as  a  witness,  examination. .  5015 
parUes  jointly  goiltj,  testimony  of. . . .  5016 
examinntion  for  defendant  before  tri^, 

procedare  Stt27-6037 

«XAmination  for  defendant,  on  conunii- 

don  6038-5061 

on  prdimiaaiy  exMnjoation  46M 

ezdnded  when   4668 

testimony  written  when,  4670 
put  under  bonds  when, 

4681-4686 

before  grud  jury  4713,  4714 

subpoena   4715 

grand  juror  may  be,  4717 
names  to  be  indorsed  jo  indictment  or 

information  4726,  4771,  4772 

order  of  evidence  on  trial   4845 

credibili^  of  witnesses  for  jnry, 

3412,6011,  5012 
defendant  discharged  to  testify.  .4851,  4852 

mles  as  in  civil  procedure  5011 

defendant  may  cross-examine   4513 

mbpOBoa  issued  and  signed  by  5017 

form  5018 

for  books,  papers,  etc.,  5018 

may  be  served  by  5018 

service,  how  made. . . .  .6019,  5020 

disobedience,  contempt   5024 

for  interpreter   5023 

by  mail  1315,  6019 

attendance  not  required  out  of  coanty, 

unless   6022 

a  convict  may  be   4503 

testimony  used  against  witness  on  trial 

for  perjury   4060 

to  duel  must  testify  4187 

to  gaming  must  testify   4265 

evidence  not  used  ngainst.  .4060,  418T,  4-.>(i5 

expert  to  testify  tis  to  foigeiy   4SS7 

peqnry  of— See  Petjury  4122-4130 

evidence,  indictment   4748 

on  habeas  corpus,  pnt  under  bonds, 

when  1089 

called  by  the  state,  fee  and  mileage. . .  992 

clerk  to  keep  attendance  roll   995 

must  report  duly  until  discharged. . ..  992 

for  defendant  at  expense  of  state  '.  1004 

certtficateof  attendance,(J.C.1001),096,  997 
.  fees,  when  sabpcenaed  for  defendant..  1004 
officers  testifying,  not  entitled  to,  1005 

doable,  not  to  be  paid   1006 

per  diem  and  mileage  994,  998 

justice's  court  1000 

competency  and  credibility,  nofs  5012 

expert  testimony,  note   5012 

wrongfully  kept  away,  nse  of  testimony 
on  previous  trial,  note  6013 


W  L'VNMSS—conduded. 
miscellaneouB:  sac. 
refusing  to  testify  before  legislature. . .  4101 
must  testify  though  testimony  incrim- 
inates 4103 

giving  bribe  to,  penalty  4136,  4137 

nnlawfuUy  influencing,  penalty   4133 

preventing  attendance  of,  penal^  4135 

who  cannot  write  may  make  mark   2496 

eveiy  oonrt  has  power  to  compel 

attendance,  etc   697 

not  discharged  1^  adjournment  or  con- 
tinuance:   706 

participator  in  election  offense,  com- 

petent   913 

to  election  offense,  not  to  be  prosecuted 

except  for  perjury   912 

in  criminal  cases,  jilatice's  cotirt,coanty 

pays.   638 

garnishee  entitled  to  fee  when  3111 

before  courts-martial   1488 

on  inquest,  subpoena   1227 

oath   1228 

testimony  written   1229 

expert  1230 

fees  994,  998 

WOLVES 
bonn^  for  killing   2039 

WOMBN 

school  teachers,  discrimination  against, 

forbidden   1853 

not  to  be  employed  in  mines,  etc  1338 

employees,  act  to  protect  health  of  1339 

WOOD 

de&cing  marks  upon,  a  misdemeanor. . .  4473 
injuring  growing,  penalty  ^   4430 

WOODS 

setting  fire  to,  a  crime  4429,  4479 

WORDS 

and  phrases,  construction  2497,  2498 

present  tense  includes  fntnre   2498 

WRIT 

defined   2498 

issuance  generally  664,  670 

issuing  at  chambers  680,  682,  712,  3777 

seal  required  to  be  affixed  711,  3238 

order  of  service  by  telegraph   3337 

service  by  mail   1315,  5019 

habeas  corpus — See  Hahtaa  Corpus,  1069-1095 

injunction — See  Injunction  3057-3063 

mandamus — See  Mandamia, 

3640-3653,  3658-3660 

prohibition—See  Prohibition  3654-3660 

roviAw— See  CerOorari,  3629-3639,  3658-3660 

WRrnNOB 

woid  inolades  what   2408 

pubUo: 

citisens  m^  inspect  and  copy   837B 
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WRrriNQS—eontijiued. 
public — concluded.  sac. 
officer  must  give  certified  copy  on  pay- 
ment of  fee   3376 

defined   3377 

kinds  of,  Bpeeified   3378 

statutes  of  other  Btates  as  evidence, 

3379,  3380 

onwritten  law  of  other  state,  proof  of. .  3381 

recitals  in  statute,  effect   3383 

jndi(aal  record,  defined   3383 

proved  how,  3384-3386, 3390,  3391 
other  official  documents  proved  how,  3387 ' 
public  record  of  private  writing' proved 

how   3388 

entries  in  official  records,  prima  &cie 

evidence  33R9 

eerUlicate  to  copy  of   3392 

must  be  under  seal   3393 

of  purchase  as  evidence   3394 

entries  by  public  officer,  prima  facie 

evidence   339S 

private: 

limitation  of  action  on,  six  years. ....  ^5 

defined   3377 

kinds  of,  sealed,  unsealed   3396 

seal  defined   3397 

public  and  private  defined   3398 

private  seal  unneoessary  .,..1976,  3399 

histories,  books  of  science,  art,  maps, 

etc.,  evidence   3400 

notice  to  adverse  party  to  [nwdace. . . .  3401 
party  demanding  not  required  to  use. .  3403 

bow  proved   3403 

when  witness  denies  or  facets,  3404 

by  admission   3406 

enbies  1^  decedent,  prima  &eie  eri> 

deuce   3406 

acknowledged,  etc.,  prims  &cie  evi- 

deuce   3407 


W  KXTINOS— eonebided. 
private— eoRcbitZed.  bk. 
will  invalid  unless  formally  executed..  3NB 
conveyance  acknowledged  and  certi- 
fied prima  fiicie' evidence,  certified 

copy   3401 

parol  evidence  of,  admissible  when . . .  3(11 
material  alterations,  effect  of.  3411 


deeds  and  eonveyancee— See  Comsrytrvtt. 
what  agreements,  etc.  must  be  in 

writing  2461-!i47&  Vm 

admlsBlon  or  iuBpeotlan  of : 
party  must  admit  genuineness  or  pay 

costs  3fR 

court  may  order  party  to  permit  writ- 
ing to     copied  3474 

court  may  exclude  if  inspection  refibied,  3IH 

WJtUlTKN  INSTEtUMBNTS 

See  WiritiTiga. 
in  complaint,  genuineness  admitted  unless 

answer  verified  (J.  G.  3722),  2984,  MS 

demand  for  inspection  SfiS 

contempt  to  refoee,  whes,  3CH 
presumption  when  iuspection  refused...  3474 

sent  by  telegraph  2472,  2607,  307 

altered,  must  be  explained  3fll 

felony  to  offer  forged,  in  evidence  4131 

iqjuring  or  mutilating,  a  crime  4M 

judgment  requiring  execution  of  SRI 

partien  severally  liable  upon,  how  sued..  Wt 
when  several  actions  brought  on  same  . .  34BB 
forgery  of— See  Ibrgay  4343-4S« 


larceny  of,  value  how  determined.  .4363^  OU 

of  A.  D.  means  "year  of  our  Lord"...  SUB 
fiscal,  begins  January  1,  except.  Con.  art 
13,  sec  1   M 

fiscal,  begins  January  1,  for  revenue  par- 
poses   AM 
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